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320.    Proof  necessary  to  maintain  action  278 

327.    Proof  to  establish  liability 278 

830.    Responsibility  of  master  for  act  of 

servant 278 

881.    Liability  of  railroad  companies 27H 

388.    Limitation  of  actions 278 

364.    Effect  of  amnesty  on  civil  rcsponsi- 

l)Ulty 278 

865.    Effect  of  pardon  on  civil  responsi- 
bility   278 

366.    Interruption  of  statute  of  limita- 
tions   278 

372.    Criminal  liability  immaterial 278 

1059,18.    Limitation   of  action  for  per- 
sonal injuries 279 

United  States. 

Constitution, 

Art.  1, 1  2.    Number  of  representatives 733 

H,  cl.  3.    Regulation  of  commerce. 881,  824 
10.    Obligation  of  contracts 82,  722 

L.  R.  A. 


Amend.  14,1  L    Doe  process  of  law 84,385,555- 

Bqual  protection  of  law 43,  682 

Protection  ot  rights 51 

Ordinance9. 

1787,  July  la    Northwestern  territory. 732 

Statutei. 

1875,  Feb.  18.    Exemption    of    national  bank 

from  suit 719 

1800,  Oct.  L    Tariff 114 

Staiut€$  at  Large. 

Vol.  18,  p.  816,  chap.  80.    Exemption   of  na- 
tional bank  from 

suit 719 

98,  p.  45.    District  of  Washington 718 

612.    Tariff 114 

Retised  Statutes. 

P.  49  (ed.  1880).    Missouri  enabling  act 821 

I  563,  subd.  8.    Remedy  at  law  in  maritime 

cases 248 

641.    Appeals  in  admhralty  cases 257 

651.    Certification  of  question  to  supreme 

court 398 

662.    Certification  of  question  to  supreme 

court 898 

697.    Certification  of  question  to  supreme 

court 398 

917.    Regulation  of  adm iralty  practice 253 

1012.    Appealsin  prize  cases 258 

1910.  Jurisdiction  of  territorial  courts 245 

1911.  JurLodiction  of  territorial  courts ^2 

5139.    National  bank  stock 449 

Alabama. 

Constitution. 

Art.  14,  6  7.    Compensation  for  property  taken 

for  improvements , 194 

Oode. 

81742.    Gambling  contracts 703 

1749.  Sunday  contracts 793 

1750.  Requisites  of  negotiable  paper 236 

Arkansas. 

SandeUf  and  Hill's  Code. 

§660.    Judgeorjury  as  witness 468 

Chap.  47.    Corporation  law 586 

W  1330-35.    Business  corporations 587 

6  1604.    Executing  corporate  note  without  au- 
thority   537 

2865.    Judge  or  Juror  as  witness 468 

California* 

Constitution. 

Art.  11.  fl  18.    Municipal  indebtedness 796 

Statutes. 
1883,  p.  256.Fresno  charter,  indebtedness 796 

Citil  Code. 

143.    Disposing  of  dangerous  article 221 

1559.    Contract  for  benefit  of  third  oerson ...    863 
1708.    Disposing  of  dangerous  article 221 


Citations. 
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CodB  of  Civil  Procedure, 
I1968L  Innooenoe  presumed 

Penal  Code. 
1470.    Forgery 


414 


Colorado. 

Statutes, 
1687,  p.  804.    Distribution  of  water 

Code,  1887, 
f  190.  Special  flndiDgs  by  Jury 

Conneetieut. 

Statutes. 

1778.  Noy.  7.    Right  to  life,  liberty,  and  happi- 
ness  

18S8,  p.  271.    Peddlers 

Code,  1650. 
P.L   Ouaranty  of  rights 

Florida* 

Comtitution,  1885. 

Art  8,  •  2.    Returns  <fir  elections 

8,  •  6.    Election  of  county  officers. 
18,  •  14.    Term  of  county  office 


60 


370 
800 
800 


Ulinois. 

Constitution,  1870. 

Art  1, 1  2.  Right  to  have  rights  determined 

4,8  22.    Speciallaws 

0.  B  1.    Power  to  tax  peddlers 

0.    Uniformity  or  taxation 

10.    dnif ormity  of  taxation 

JStatutes, 

Rppealing  territorial  laws 

Limitation  of  actions 

Limitation  of  actions 

Rights  of  aliens 

Limitation  of  actions 

Interest  on  bid  in  case  of  re- 

demptioo 

Rightsof  aliens 

Licensing  itinerant  merchants 
Limitation  of  actions 

Private  Laws. 

1B67,  vol.  8,  p.  329.    Normal  school  district 

Gross'  Statutes,  1869. 

17.    Rightsof  aliens 

Revised  Statutes. 

Chap.  28,  •  L    Common  law 

32,  6  26.    Suit  to  wind  up  insolvent  cor- 

poration 

80,1  1.    Statute  of  descent 

131,  i  3.    Repeal  of  repealing  act 

L  Licensing  Itinerant  merchants 


1810,  March. 
P.  141. 18. 
85L 
1S51.  Pteb.  17. 
1872,  Apr.  4. 
1879. 

1887.  June  10. 

1887,  June  10. 

1888.  June  17. 


P.  2 


Starr  db  Curtis*  Annotated  Statutes. 

Vol.  1,  p.  791.    Gambling  contracts 

Criminal  Code, 

§121.  Corruption  of  water 

180.    Gambling  contracts 


Art  4,1 

1. 

2. 

3. 

4. 

5. 

0. 

7. 

8.115. 

la 

15,9 

3. 

81  L.  R.  A 

Indiana* 

Constitution, 

Legislative  power 

Number  of  legislators 

Term  of  legislators 

Enumeration  of  inhabitants 

Apportionment  of  senators  and 
representatives 

Formation  of  senatorial  or  rep- 
resentative district 

gualillcations  of  legislators 
Dtterles 

Municipal  1  ndebtedness 

Term  of  office 


520 


71 


108 


538 

111 


StcUutes, 

1880,MaTtJh9.    Custody  ot  children 741 

1801,  March  0.    Custody  of  children 741 

1808.  March  8.    Custody  of  children 741 

1805,  March  5.    Apportionment  act 788 

Revised  Statutes,  1881, 

•  615.    Review  of  Judgment 67 

H2076-2078.    Lotteries 888 

•  6206.    Tenancy  from  year  to  year 676 


Revised  Statutes,  1894, 


67 


I  627.    Review  of  judgment 

U2170-2172.    Lotteries ow 

•  8780.    Legislative  authority  in  city  of  Indi- 
anapolis     744 

8780.    Appropriations 744 

if  8812-8810.    Board  of  public  works  of  Indian- 
apolis     744 

Estimates  of  money  requirements 744 

City  contracts 746 

Liability  of  officer  for  unauthorized 

warrant  745 

Duty  of  comptroller 746 

Ordinance  autnorizing  action  of  board 

of  public  works 744 

Source  of  payment  for  municipal  con- 
tract     745 

Power  of   municipality  to    borrow 
money 746 

Iowa* 


18821. 
8822. 
8828. 

8826. 
8880. 


4877. 


Constitution. 

Art.  t  622.    Rights  of  foreigners 188 

8,S80.    Local  and  special  laws 190 

Statutes, 


1878, 13.    Supervision  Of  raUroads 

20  Gen.  Assem.  cliap.  24,  •  1.    Connection  of  rail- 

road tracks 

21  Gen.  Assem.  chap.  66.     Incorporation  law 

22  Gen.  Assem.  chap.  86.    Right  of  alien  to 

hold  real  estate.. 
28  Gen.  Assem.  March  8, 1800.    Extending  mu- 
nicipal boundaries.. 


60 


60 
136 


186 


H 


I  464. 
470. 
1244. 
1270. 
1292. 
8348. 


i  1768. 
1776. 


2742. 


Revised  Statutes,  1860. 
Right  of  alien  to  inherit  land. 
Code. 


183 


Power  to  layout  streets 185 

Power  to  acquire  land  for  streets 185 

Damages  for  street  opening 184 

Taking  private  property  for  streets. . .  185 

Transfer  switches 60 

Two  warrants  to  test  city*s  rights  over 

territory 189 

McClain's  Code, 

Incorporation  law 188 

Injunction    against  use  of  corporate 

name 140- 

Limitation  of  actions 141 


Kansas* 

Statutes. 

1861,  June  4.  Redemption  law 84 

1896,  chap.  100.    Redemption  from  judicial  sale     75 

General  Statutes,  1889, 

Chap.  87,  6  80.    Demands  against  decedent's  es- 
tates   680 

13886.    Shortform  of  mortgage 79 

4849.    Receiver  in  foreclosure  case 79 


1254. 


Code  of  Civil  Procedure, 
Recei  v er  in  foreclosure  case 


79 


Kentucky. 

Constitution, 

1174.    Uniform   taxation 41 

18L    Licenses 42 

General    Statutes. 

14003.    Tax  on  corporate  stock 42 

4228.    Tax  on  foreign  loan  association 41 
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Citations. 


Civil  Code  of  Practice. 

1273.    Practioe  in  irrantiDflr  injunctions 99 

8276.    Granting: of  injunctions 40 

1678.    Performance  by  deputies 39 

Maine. 

Private  and  Special  Laics. 

1887,  chap.  195.    Charter  of  WaterviUe 117 

Revised  Statutes, 

Chap.  3,8  84.    Biffht  of  mayor  to  vote 117 

60,9  2.    Divorce  for  desertion 608 

Maryland. 

Statutes, 

1878,  chap.  347.    Coroners 546 

1884,  chap.  298.    Execution  of  wills  of  person- 
alty     466 

Code  of  Public  Local  Laws. 
Art.  4,1149.    Coroners 546 

Code, 

JltL  67,  6  3.    Limitation  of  action  for  negli- 

Kent  killlnflr  of  person 574 

75,  6  36.    Abatement  of  action  for  mis- 
nomer     574 

Baltimn-e  City  Code,  1802. 

Art.  23,  H  1-7.    Post-mortem  examinations 546 

42,9  2.    Death  certificate 546 

Massachusetts. 

Statutes, 

1786,chap.8L    Higrbway  surveyors 176 

1796.  chap.  58. 9  1.    Making  highways 176 

1818,  chap,  m,  1 1.    Making  highways 176 

1871,  chap.  158.    Road  commiasioner 175 

chap.  298,  9  2.    Highway  taxes 176 

1873,  chap.  51,  9  1.    Road  commissioner 175 

1877,  chap.  58.    Highway  taxes 176 

1888,  chap.  221.    Record  of  designation  of  elec- 

tricpoies 460 

1887,  chap,  882.    Permission  to  erect   electric 

poles  in  streets 459 

885.    Right  of  town  to  furnish  light    469 
1891,  chap.  370,  9  13.   Purchase  by  town  of  light 

plant 469 

1803,  chap.  423,  9  23.    Powers  of  road  commis- 
sioner     175 

chap.  454.    Purchase  by   town  of   light 

plant 469 

Revised  Statutes. 

Chap.  24,  99  10,  44, 47, 64.    Making  highways. . . .  176 
25, 9  6.    Injuries    caused    by   repairing 

highways 176 

99  9,15.    Making  highways 176 

Public  Statutes, 

Chap.  27,  9  75.    Powers  of  road  commissioner. .  175 

49,999,75.    Making  highways 176 

50,991,3,4.    Making  aewers 176 

52,  9  3.    Making  and  repairing  highways  175 

la    Making  highwavs 176 

15.    Injuries  causea    by  repairing 

highways 176 

31.    Highway  taxes 176 

.106,9  23,    Sale  of  electric  plant  to  town..  460 
109, 9  3.    Record  of  designation  of  loca- 
tion of  electric  poles 460 

Michigan. 

Constitution. 

Art  6,  9  26.    Unreasonable  searches 165 

Statutes. 

1853,  p.  180.    Board  of  water  commissioners 464 

1857,  p.  106,  subd.  60.     Detroit  charter;   power 

to  establish  Jaiis.  etc  463 
1861,  March  16.    Detroit  House  of  Correction..  464 
1873,  vol.  3,  p.  135.     Board   of   water  commis- 
sioners   464 

1889,  No.  2K,  9  8.    Unlawful  trust 419 

51  L.  R.  A. 


HowelVs  Statutes. 

Chap.344.    Power  of  convicts > 468 

96231.    Divorce 162 

Vol.  8,  9  WSO.    Seizure  of  indecent  books 166 

9364i.     Unlawful  trust 419 

9896.    Search  warrants 166 

9472.    Recognizance  from  witnesses  ...  166 

9475.    Recognizance  from  witnesses...  166 

9598.    Disinterment  of  bodies 166 

9615.    Search  warrants 166 

9619.    Disposition  of  property  seized  in 

criminalcases 165 

Minnesota. 

Constitution. 

Art.1,92.    Due  process  of  law 565 

7.  Due  process  of  law 565 

8.  Right  to  obtain  practice 566 

Statutes. 

1875,  chap.  98.    Ejectment  for  land  taken  by 

eminent  domain 554 

1887,  chap.  191.    Libel 556 

General  Statutes,  1894. 

99  2657-2662.    Ejectment  for  land  taken  by  emi- 
nent domain 554 

Missonii. 

Constitution,  1865. 

Art.  4,  9  25 806 

8,9  2 806 

donstitution,  1874. 

Art  2,  9  1.    Source  of  political  power 819 

2.    Alteration  of  Constitution 819 

4,9  56.    Seat  of  government 820 

12,9  20.    Street  railway  franchises 809 

15.  9  1.    Amendment  of  Constitution 819 

2.    Manner  of  amending  Constitution  819 

8.  Vote  on  question  of  amendment..  819 

Statutes. 

1855,  Nov.  28.    Corporations 804 

1857,  March  2.    Laclede  Gaslight  Co 862 

March  8.    Laclede  Oaslight  Co 862 

1868,  March  28.    Bonds  for  railroad  stock  sub- 
scriptions   78 

March  26.    Laclede  Gaslight  Co 862 

1889,  May  16.    Tax  on  foreign  corporation 43 

Revised  Statutes,  1855. 

Chap.  34,9  9.    Continuation  of  statute 804 

Revised  Statutes,  1889, 

•  2721.    Telegraph  wires  in  streets 809 

5186.    Contract  in  consideration  of  marriage  813 

6169.    MechanicsMiens 888 

6161.    Enforcement  of  mechanics*  lien 337 

6163.    Service  of  notice 887 

6287.    Execution  of  Judgment  filed  in  circuit 

court 340 

99  0705-6729.    MechanicsMiens 888 

Waff  net '«  Statutes, 
Vol.  2,  p.  1082.    Injunction 478 

Montana. 

Constitution. 

Art  3  9  11.    Impairing  obligation  of  contract  723 

15.    Private  roads 808 

15,9  5.    Public  control  of  railways 807 

7.    Equal  rights  on  railroads 807 

9.  Right  of  eminent  domain 809 

Statutes, 

1887,  9  176.    Criminal  practice  act,  aiding  com- 
mission of  offense 296 

177.    Accessory  before  the  fact 296 

1805,  July  1.    Redemption  from  mortgage  sale  721 

Code  of  Civil  Procedure,  1895. 

9    601.    Requirements  for  exercise  of  power 

of  eminent  domain 806 

1336.    Final  Judgment  on  appeal 728 


Citations. 


2a 


Compiled  Statutes,  1887, 

Chap.  2,  6  12,  p.  50?.    Aidlnir  oommiselon  of 

crime 295 

8  596.    Rights  of  way 312 

600,  p.  lie.    Crossing  rights  of  way . .    312 
607,  p.  218.    Ascertaining    damages 

for  railway  crossings    313 
680,  p.  809,  div.  6.    Construction   of 

sidetracks 907 

688.    Railroad  companies 312 

1496.    Right  to  take  property  for  pub- 
lic use 308 

Nebraska. 

Statutes, 

1898,  chap.  11.    Transfer  switches 50 

24.    Railroad  freight  rates 58 

•  Compiled  Statutes. 
Chap.  16,  6 113.    Transfer  switches 60 

New  York. 

Constitution. 

Art,  1,  6  6.    Due  process  of  law 690 

5^88.    Appointment  to  office 400 

9.    Civil  service  examinations 400 

StatuUs. 

1788,  chap.  42.    Sunday  laws 691 

1801,  chap.  34.    Sunday  Jaws 691 

1811.                .  Insolvent  laws...* 75 

1847,  chap.  349.    Sunday  laws 691 

460.    Damage  for  loss  of  life 719 

1849.  chap.  256.    Damage  for  loss  of  life 719 

1869.  Atlanticavenuein  new  lots...  886 

1870,  chap.  78.    Damage  for  loss  of  life 719 

1881,  chap.  202.    Deception    in   sale  of    dairy 

products 691 

1883,  chap.  354.    Ovl  I  service 400 

868.    Sunday  laws 691 

1884,  chap.  272.    Manufacture  of  cigars  in  tene- 

ments     691 

1885,  chap.  188.    Regulation  of  sale  of  dairy 

products 691 

1887,  chap.  691.    Premium  for  purchasing  goods  691 

1892.  chap.  401,  6  31.  Sales  of  mtoxicating  liquor  512 

1894,  chap.  681.    Civil  service 400 

1806,  chap.  823.    Barbering  on  Sunday 690 

Qreenleafs  Laws. 

Vol.2,p.80.    Sunday  laws 691 

Andrew's  Laws. 

P.  467.    Sundaylaws 691 

Bevised  Laws. 

Vol.  1,  p.  192.    Sundaylaws 691 

Bevised  Statutes. 

Vol.  2,  p.  676,  8  70.    Sundaylaws 091 

PemU  Code. 

8283.    Sundaylabor 694 

287.    Sundaysales 694 

North  Dakota. 

Compiled  Statutes. 

65099.    Judgment  in  replevin 261 

Code  of  Cicil  Procedure. 

8  416.    Supersedeas  on  appeal 250 

422.    Cost  bond 252 

Ohio. 

Constitution. 

Art.  2,81.    Legislative  power 663 

13,6  6.    Organization  of  cities 663 

Statutes. 

1890,  Apr.  2  (Laws,  vol.  87,  p.  149).    Liability  of 

railroad 
companies 
for  defec- 
tive appli- 
ances     661 

1891,  March  5  (88  Laws,  77).    City  commissioner 

Of  Akron 667 

31  L,  R.  A. 


1808,  Apr.  20.    Akron  charter . . . . 
Vol.  66,  p.  200.    Board  of  health. 


661 


Bevised  Statutes. 


8  1622,  %  24.    Authority  to  establish  board  of 

health 663 

Review  of  acquittal  in  criminal  case. . .  661 

Review  of  acquittal  in  criminal  case. . .  661 

Review  of  acquittal  in  criminal  case...  661 

Review  of  acquittal  In  criminal  case. . .  661 

Oregfon. 

Constitution. 

Qualification  of  electors 353 

County  officers 353 

Countyofflcers 353 

Qualification  for  county  office 353 

State  law  officers 481 

Continuing  laws  in  force 354 

Statutes. 

Superintendent  of  schools 854 

Duty  of  attorney  general 481 


7306. 
7806. 
7307. 
7808. 


Art.  2.  8  2. 

6,6  6. 

7. 

8. 
7.  8  17. 

8,8  8. 


1856,  p.  459. 
1891,  p.  188. 


Special  Laws. 


1898,  p.  62.    Making  women  eligible  to  educa- 
tional offices 354 

HiWs  Code. 

8  785,  subd.  5.    Sales  of  personal  property  to 

be  in  writing 609 

2586.  Term  of  office 851 

2587.  Qualification  of  officer 861 

Pennsylvania. 

Statutes. 

1889.    Receiving    of    deposits    by    insolvent 

bankers 128 

Rhode  Island. 

Public  Statutes. 
Chap.  172,  6  6.    Rights  of  aliens 169 

South   Carolina. 

Constitution,  1868. 

Art.  1,8  88.    Excessive  fines 678 

Statutes. 
1895,  Jan.  2.    Dispensary  act 683 

South  Dakota. 

Constitution. 

Art.  17,  8  7.    Power  of  corporation  to  hold  real 

estate 602 

Compiled  Statutes. 

6   672.  Power  of  county  to  sue 482 

2612.  Duty  to  maintain  poor  person 462 

2917.  Power  of  corporation  to  deal  in  stock.  800 

2928.  Liability   of  directors  for  impairing 

capital  of  corporation 500 

4864.  Power  of  debtor  to  prefer  creditors. . .  503 

4660.  EfTect  of  failure  of  preference  in  gen- 

eral assignment 607 

4661.  W  hen  corporation  is  insolvent '503 

Tennessee. 

Constitution,  1870. 

Art.  4,81.    Elective  franchise 838 

Statutes^ 
1885,  Extra  Sess.  chap.   16. 


845 


Investment    of 
school  funds. 
1800.  Extra  Sess.  chap.  26,  p.  67.    Elective  fran- 
chise     838 

1891.  March  30.  chap.  222.    Elective  tranchise..    838 
1891.  Extra  Sess.  chap.  28.    Elective  franchise.    838 

Milliken  &  Vertree^  Code. 

8  712.    County  trustee's  bond 846 

716.    County  trustee's  oath 846 

1167.    School  funds -  845 

1712.    Forfeiture  of  corporate  franchises —  711 
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3847.  j^llotment  of  dower 841 

4168.  DiSBolutiOD  of  corporation  by  nonuse.  fi09 

5037.  Creditor's  bill 696 

5088.  Receiver  in  creditor's  suit 599 

Texas. 

Constitution. 

Art.  10,  8  4.    Rolling  stock,  personal  property.    218 

Statutes. 

189S,  p.  31,  6  35.    Certification    of  question  to 

supreme  court 394 

Revised  Statvtes. 

Art.  2287.    Delivery  of  possession  of  property 

levied  on 218 

Virgrinia. 

Constitution. 

Art.  4,8  2,cl.  1.    Uniform  taxation 381 

5,115.    TiUesofacts 824 

10,81.    (Jniform  taxation 385 

Statutes, 

1871.    Fundingact 76 

1882.    Cash  payment  of  taxes 76 

1888,Marchl.    Charter  of  Alexandria 884 

188»-90,  p.  200.    Taxation 379 

217,882.    Peddler's  license 380 

33.    Licensetax 381 

lH98,Feb.29.    Bettinir 824 

March  5.    Trial  by  Justice  of  peace 824 

Code. 

8  3956.    Certainty  of  charfre  in  warrant 824 

4106.  Trialbvjustice  of  peace 824 

4107.  Appeal  from  conviction  by  Justice ti27 

Hening's  Statutes. 

VoL  9,  pp.  262,  420.    County  commissioners....  133 

lOi.  pp.  114, 351.    County  commissioners 133 

U,  p.  866.    County  commissioners 12^ 

Washing^oii. 

Constitution. 

Art.  11,  8  5.    Accountability  of  public  officers.    852 

EilVs  Annotated  Code. 

Vol.  1,  8  211.    Duty  of  county  treasurer 862 

1678.    Liability  of  vessel  for  personal 

injuries 718 

2,  8 138.    Action  for  wrongful  death 718 

189.    Action  for  injury  to  child 718 

148.    Abatement  of  action   for  per- 
sonal injuries C718 

West  Virf^inia. 

Constitution. 

Art.  3,810.    Due  process  of  law 132 

8,  8  24.    County  court  commissioners 138 

-31L.R.  A.   ' 


Statutes. 

1872-78,  p.  175,  chap.  77.    Hogs  running  at  larire  131 

Code,  1891. 

PP.  4U  42.    County  court  commissioners 133 

P.  244.    County  court  commissioners 138 

508,  chap.  60,  8  3a.    Hogs  running  at  large..  131 


Wisconsin. 

Constitution. 

Art  3,  8  2.    Disqualification  of  convict  to  vote  SSU 

6.    Effect  of  bet  on  right  to  vote 520 

4,8  1.    Legislative  power 113 

24.    Legislature  shall  not  grant  di- 
vorce    618 

Statutes. 

1839,  p.  140.    Power  to  grant  divorce 518 

1889,  chap.  152.  8  143.  Charter  of  superior  as- 
sessments for  street  im- 
provements     214 

375,  8  L    Insulation  of  electric  wires    687 
1891,  chap.  124,  8  112.    Directions    for    assess- 

ments 217 

117.  Charter  of  superior;  as- 

sessments for  street  im- 
provements     214 

118.  Payments  out  of  general 

fund 217 

120.    Levy  of  city  taxes 217 

.  126.    Payments  out  of  general 

fund  217 

128.    Appeal  exclusive  rem- 
edy     219 

127.    Assessment  to  be  com- 
plete before  contract 

let 219 

13L    Improvement  bonds 218 

182.    Improvement  bonds 218 

136.   Special  assessments  for 

improvements 218 

187.    Action  to  avoid  special 

assessment 218 

Chap.  196.    Insurance  policies 112 

Reused  Statutes. 

8  12,  subd.  4.    Effect  of  bet  on  right  to  vote. . .  580 

1943.    Valued  insurance  policies 116 

1947.    Insurance  agencies 116 

2804,    Implied  covenants 607 

2355.    Effect  of  conviction  on  marriage 517 

2918,sub8.7.    Costs 219 

2921.    Costs 219 

4219.    Time  for  bringing  action 115 

4222.    Time  for  bringing  action 115 

4720.    Taking  case  to  supreme  court  on  ex- 
ceptions   615 

4936.    Effect  of  conviction  of  office  holder. . .  620 


LAWYERS'    EEPORTS, 

ANI^TOTATED. 


KENTUCKY  COURT  OP  APPEALS. 


I.  N.  PAYTON,  Appt., 

Lewi«l  McQUOWN.  Admr.,  etc.,  of  W.  A. 
Botts,  Deceased. 


(. 


.Ky. 


.) 


1«  There  is  no  abuse  of  discretion  in  re- 
ftudngf  to  set  aside  a  sobmission  whlcb  is 
olaimed  to  baye  been  made  under  tiie  mistaken 
belief  that  no  answer  had  been  filed,  where, 
althoucrh  the  answer  was  not  filed  on  the  day 
it  was  due«  it  had  been  on  file  forseveral  months, 
which  fact  by  the  exercise  of  ordinary  d111«rence 
could  have  been  discovered  by  counsel  before  en- 
terinir  the  order  of  submission. 


8«  No  injunction  ai^ainsl  a  defkultjod^ 
ment  is  Justified  by  the  facts  that  defendant 
submitted  the  facts  constituting  his  defense  to 
an  attorney,  with  the  request  to  prepare  an  an- 
swer, and  then  went  to  his  home  in  another 
county  relying  on  the  attorney's  promise  to  do 
so,  but  that  for  some  reason  unknown  to  defend- 
ant the  answer  was  not  filed. 

8.  The  power  fl^ven  by  statute  toaiOerk 
of  court  to  issue  ii^unction  orders  can- 
not  be  exercised  by  his  deputy  under  a  statute 
providing  that  any  duty  enjoined  upon  a  minis- 
terial officer  and  any  act  permitted  to  be  done  by 
him  may  be  performed  by  bis  lawful  deputy. 

(June  21,  1886.) 


'SoTE.^Negligence  as  a  cause  fnr^  and  as  a  bar  to, 

injunctions  against  judgments. 
I.  Asa  cause  for  inunctions  against  judgments, 
II.  JLs  a  bar  to  injunctions  against  jtuigments. 

a.  In  attending  court. 

b.  In  emplouing  an  attorney. 

c.  Of  attorney.' 

d.  In  ascertaining  a  defense. 

e.  In  regard  to  evidence, 
t.  In  asserting  a  defense. 
g.  Deiay  in  seeking. 

I,  Ava  cause  for  injunctions  against  judgments. 

The  case  of  Patton  v.  MgQuown  holds  that  it  is 
not  a  cause  for  an  injunction  against  a  common- 
law  judgment,  that  the  complainant  had  requested 
an  attorney  to  whom  he  had  submitted  the  facts 
-constituting  his  defense,  to  prepare  an  answer  for 
him;  that  he  had  relied  upon  this  attorney's  prom- 
ise to  do  so,  and,  supposing  the  answer  would  be 
filed  and  the  case  continued,  paid  no  more  attention 
to  the  case;  and  that  the  attorney  had  failed  to  file 
;an  answer,— as  the  negligence  of  the  attorney  is  the 
negligence  of  the  complainant.  This  is  In  accord 
with  the  creneral  doctrine. 

An  injunction  will  not  be  granted  against  a  Judg- 
ment on  the  ground  that  the  negligence  of  a  party, 
attorney,  or  agent  prevented  a  defense  of  the  ac- 
tion at  law. 

As,  where  counsel  advised  that  defense  would  not 
be  necessary.  Bateman  v.  Willoe,  1  8ch.  &  Lef. 
SOI;  Fentress  v.  Bobins,  K.  C.  Term  Kep.  177,  7  Am. 
Dec.  704. 

Or  where  counsel  did  not  understand  that  he  was 
employed,  and  did  not  plead.  Shields  v.  McClung, 
6  W.  Va.  79. 

Or  where  no  showing  is  made  that  complainant 
relied  on  the  attorney.  Bardonskl  v.  Bardonski, 
1UIU.284. 

Or  where  the  attorney  turned  the  case  over  to 
another  attorney  who  was  ignorant  of  the  defense. 
Chester  v.  Apperson,  4  Heisk.  680. 

Or  where  the  attorney  did  not  examine  the  writ, 
and  was  mistaken  as  to  the  court,  and  made  no  de- 
fense.  Ajrres  v.  Morehead,  77  Va.  586. 
31  L.R  A. 


Or  on  the  ground  that  he  made  no  defense,  where 
the  defense  would  not  have  been  available.  Ballow 
V.  Wichita  County,  74  Tex.  889. 

Or  where  the  attorney  was  grossly  negligent,  but 
there  was  no  charge  of  fraud.  Hiles  v.  Moeher,  44 
Wis.  601;  Wynn  v.  Wilson,  Hempst.  608. 

Or  because  the  attorney  failed  to  plead  in  a  case 
where  the  Judgment  was  not  shown  to  be  unjust 
Hartford  F.  Ins.  Co.  v.  Meyer,  80  Neb.  186. 

And  an  injunction  will  not  be  granted  on  the 
ground  of  negligence  of  the  attorney,  where  the 
defense  was  not  made  imown  to  the  attorney. 
Ballow  V.  Wichita  County,  supra. 

Or  where  he  neglected  to  defend,  even  though  he 
is  insolvent.   Rogers  v.  Parker,  1  Hughes,  a  C.  148. 

And  it  was  denied  on  account  of  negligence  in 
defending,  as  the  remedy  is  by  writ  of  error  coram 
nobis.    Shepard  v.  Akers,  8  Tenn.  Ch.  216. 

Or  by  action  against  counsel.  Ibtd.;  Ames  v. 
Snider,  66  HI.  486;  Barhorst  v.  Armstrong,  4Z  Fed. 
Uep.2. 

Or  on  the  ground  that  other  counsel  could  have 
been  employed.  Crlm  v.  Handley,  84  U.  8. 662, 24 
L.ed.216. 

The  failure  of  a  husband  to  defend  for  a  wife  as 
instructed  will  not  authorize  an  Injunction  where 
there  is  no  fraud.    Neville  v.  Pope,  85  N.  C.  346. 

Neither  will  the  negligence  of  a  county  clerk  to 
disclose  service  of  process  against  a  county.  Knox 
County  V.  Harshman,  183  U.  8. 152, 88  L.  ed.  666. 

Neither  will  the  negligence  of  a  city  attorney  in 
not  ascertaining  the  cause  of  action  against  a  city. 
Darling  v.  Baltimore,  51  Hd.  1. 

Neither  will  negligence  of  the  attorney  in  mak- 
ing a  defense  and  the  absence  of  complainant. 
Odell  V.  Mundy.  58  Ga.  641. 

The  atMenceof  complainant  and  his  engagements 
In  business  are  not  cause  for  enjoining  a  Judg- 
ment.   Cammann  v.  Trapbagan,  1 N.  J.  Bq.  28. 

And  that  attendance  on  court  was  prevented  by 
press  of  public  business  will  not  Justify  an  injunc- 
tion, where  no  diUgence  to  shown.  Smith  y* 
Lowry,  1  Johns.  Ch.  820. 

And  absence  from  court  a  whole  term  by  defend- 
ant in  a  clvU  case,  at  the  instance  of  attorney  for 
8  88 


84 


EBNTUOKT  COUBT  of  AFFBAL& 


JtTME^ 


APPEAL  by  complainaDt  fr6m  a  judgment 
of  the  Circuit  Court  for  Barren  County  in 
favor  of  defendant  in  a  proceeding  brought  to 
enjoin  the  enforcement  of  an  execution  upon  a 
judgment  which  had  been  entered  against  com- 
plainant.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  S.  M.  Pajton  for  appellant. 

Mr.  Lewis  McQoowii»  appellee,  in  pro- 
pria persona: 

A  new  trial  ought  not  to  be  awarded  on  ac- 
count of  the  neffiect  of  the  agent  or  attorney 
of  the  party  apj^yiug  for  it;  for  such  neglect 
is  equivalent  to  the  neglect  of  the  party  him- 
self, and  he  may  have  a  remedy  over  against 
his  agent  or  attorney. 

Patterson  v.  Matthew,  8  Bibb,  80. 

The  negligence  or  improper  conduct  of  an 
attorney  employed  to  defend  a  suit  at  law,  or 
his  failure  or  neglect  to  defend  the  action, 
will  not  justify  an  injunction  against  the 
judgment. 

1  High,  Inj.  8d  ed.  S  210. 

Where  fraud  is  relied  on  as  the  foundation 
for  an  injunction,  the  allegations  must  be  of 
specific  and  definite  acts. 

1  High,  Ini.  8d  ed.  §  21. 

A  deputy  clerk  has  no  power  to  make  such 
an  order.  The  power  to  be  exercised  is  quasi 
judicial  and  cannot  be  delegated. 

19  Am.  &  Eng.  Enc.  Law,  p.  461;  Com.  v. 
Jones,  10  Bush,  749. 


The  power  is  delegated  alone  to  the  clerks 
The  confidence  is  reposed  alone  in  him,  and 
the  mere  appointment,  by  him,  of  a  deputy 
does  not  clothe  such  person  with  this  power. 

Hartman  v.  Hart  man  ^  15  Ey.  L.  Rep.  898. 

It  does  not  appear  from  the  petition  that  the- 
judge  of  the  court  was  absent  rrom  the  county 
when  the  injunction  was  granted. 

Jaecbs  v.  Louisville  <t  N.  IL  Co.  10  Bueh» 


Eastin*  J.,  delivered  the  opinion  of  the- 
court: 

This  equitable  action  was  brought  by  ap- 
pellant in  the  Barren  circuit  court  against 
appellee  and  the  sheriff  of  Hart  county,  Ky., 
for  the  purpose  of  enjoining  the  levy  and 
collection  of  an  execution  then  in  the  hands^ 
of  said  sheriff,  and  which  had  been  issued 
on  a  common  law  judgment  rendered  bv  the- 
said  Barren  circuit  court  in  favor  of  appellee 
against  appellant.  It  is,  in  substance,  al- 
leged by  appellant  in  his  petition  that  he- 
was  employed  by  one  Mary  E.  Burks,  ad- 
ministratrix of  John  Burks,  deceased,  to  aid 
her  in  collecting  the  assets  and  paying  the 
debts  of  the  estate  of  intestate,  and  that, 
while  so  engaged,  he  accepted  an  oider  givei> 
on  himself  by  the  said  administratrix  to  ap- 
pellee, with  the  understanding  that  he  waa 
to  pay  it  out  of  funds  that  he  might  collect 
for  the  estate  of  said  intestate,  and  not  other- 


plalntlff,  who  was  employed  by  the  defendant  In  a 
criminal  case,  and  who  advised  him  to  remain 
atwent,  is  not  sufficient  ground  to  enjoin  execution 
of  the  judfrment  rendered  in  the  civil  suit;  neither 
is  the  fact  that  complainant  bad  employed  counsel, 
and  received  a  message  from  him  that  he  was  sick 
and  all  his  cases  were  to  be  continued.  Sasser  v. 
OUilf,  91  Ga.  84. 

And  reliance  on  a  codefendant^s  promises  to 
defend  will  not  authorise  an  injunction,  where 
such  oodefendant  was  an  attorney,  but  no  retainer 
was  paldi  and  he  made  a  defense  for  both,  and 
nearly  two  years  afterwards  such  suit  was  dis- 
missed as  to  the  attorney,  and  Judgment  taken 
against  the  complainant.  Bardonski  v.  Bardonski, 
144  111.  884. 

Bmplojritig  an  attorney  and  simply  asking  him  to 
look  after  all  business,  without  referring  to  any 
particular  case,  will  not  entitle  to  an  injunction 
airaiDSt  a  Judgment  where  such  attorney  failed  to 
defend.    Watts  v.  Gayle,  20  Ala.  817. 

But  in  Mayo  v.  BenUey,  4  CaU  (Va.)  fi»,  it  was 
held  that  the  netrligenoe  of  the  clerk  of  court  in 
fail  log  to  set  aside  a  Judgment  as  directed  would 
authorise  an  injunction  against  the  same. 

II.  A«  a  bar  to  injutietions  againtt  judgments, 

a.  In  atUnding  court. 

f  Complainants    absence    from    court  through 

negligence  will  prevent  an  injunction  against  the 

Judgment. 

As  to  absence  caused  by  accident  or  mistake,  see 
fwte  on  Injunctions  aoaintt  judgments  obtained  by 
fraud,  accident,  mistake^  surprise,  and  duress,  to 
Merrlman  v.  Walton  (Cal.)  80  L.  R.  A.  780. 

So,  not  appearing  at  the  return  term,  or  at  the 
next  term  at  which  Judgment  was  taken  in  the  fall 
of  I8fn,  when  six  months  had  elapsed  from  time  of 
service  and  no  counsel  was  employed,  was  such 
negllence  as  will  prevent  an  injunction,  although 
there  was  some  excitement  in  the  country  on 
account  of  the  war.    George  v.  Tutt,  86  Mo.  141. 

And  negligence  of  complainant  in  not  attending 
81  L.  R.  A. 


the  trial  to  testify  or  cross^xamine  the  witnesses- 
will  prevent  him  from  obtaining  an  injunction 
against  the  Judgment  where  he  had  the  opportu* 
nlty  to  defend.    Ames  v.  Snider,  56  Dl.  496. 

And  absence  from  the  state  at  the  time  of  triaU 
when  complainant  knew  that  he  had  been  sued,, 
and  made  no  preparation  for  trial,  and  gave  no- 
personal  attention  to  the  case,  will  prevent  an 
injunction.    Burnley  v.  Rice.  fSl  Tex.  171. 

Negligence  of  defendants  in  faUing  to  attend 
court,  and  in  simply  telegraphing  that  they  wUl  be- 
unable  to  procure  the  attendance  of  their  wit» 
nesses,  and  will  not  be  there,  will  prevent  an 
injunction  against  the  Judgment,  or  an  execution.. 
Roots  V.  Cohen  (Miss.)  U  So.  506. 

And  negligence  in  faUing  to  make  preparationa 
for  trial  will  prevent  an  injunction,  where  com- 
plainant was  unable  to  be  present  in  court.  Mo- 
Collum  V.  Prewitt,  87  Ala.  678, 1  Ala.  Set  Cas.  498. 

So,  failure  to  ascertain  when  a  case  stands  for 
trial  is  such  negligence  that  a  Judgment  rendered 
thereon  will  not  be  enjoined.  Combs  v.  Choven, 
80  Ga.  779. 

And  forgetf  ulness  of  a  party  as  to  a  suit  pending 
will  prevent  an  injunction  against  the  Judgment. 
Cullum  V.  Casey,  1  Ala.  861. 

And  negligence  in  not  attending  court  will  pre-^ 
vent  an  injunction  against  the  Judgment,  although 
the  Judge  had  said  at  the  prior  term  that  he  would 
not  try  that  cause.    White  v.  Cabal,  2  Swan,  560. 

A  Judgment  in  ejectment  in  which  no  defense- 
was  made,  was  not  enjoined  where  complainant 
presumed  that  the  suit  was  abandoned,  and  did 
not  attend  court  because  she  did  not  hear  any- 
thing from  her  attorney,  who  had  told  her  to  go 
home  and  rest  contented,  although  she  afterwards 
sent  the  copy  of  the  summons  served  on  her  to  him 
and  thought  that  he  would  inform  her  if  her 
presence  was  needed.  Hoey  v.  Jackson,  81  Pla^ 
641. 

Where  a  suit  was  pending  and  defendants  were 
already  in  default  when  a  discharge  in  iMinkruptcy 
was  obtained  by  the  defendant  and  this  was  not  set^ 
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wise,  and  that  the  execution  Boaght  to  be  en- 
joined  was  issued  on  a  Judgment  rendered  in 
an  action  at  law  brought  by  appellee  against 
him  on  this  accepted  order,  it  is  further  al- 
leged that  he  had  not,  at  the  time  said  suit 
was  brought,  nor  at  any  time  after  the  ac- 
ceptance of  the  order,  any  money  or  assets 


belonging  to  the  estate  of  said  Burks  in  his 
bands,  with  which  to  pay  said  order  or  any 
part  thereof;  that  upon  being  served  with 


process  in  the  action  he  went  to  Glasgow, 
and  laid  these  facts,  together  with  the  fact 
that  he  was  in  no  way  individually  liable 
on  said  claim,  before  a  practicing  attorney 
of  that  bar,  whom  he  requested  to  prepare 
and  file  an  answer  for  him  in  the  action,  and 
who  promised  and  agreed  to  do  qo ;  that,  sup- 
posing that  this  would  be  done,  and  suppos- 
ing that  the  action  would  thereupon  stand 
continued  for  that  term,  he  then  returned  to 
his  home  in  Hart  county,  Ey. .  but  that,  for 
some  reason  unknown  to  him,  the  said  at- 
torney failed  to  file  the  answer  or  make  de- 
fense for  him,  and  the  appellee  wrongfully 
and  fraudulently  took  the  judgment  against 
him  on  which  the  execution  sought  to  be 
enjoined  was  issued.  The  petition  further 
charges  that  Lewis  McQuown,  who,  as  ad- 
ministrator of  W.  H.  Botts,  deceased,  is  ap- 
pellee herein,  and  who  recovered  said  judg- 
ment against  appellant,  is  also  the  attorney 
for  the  estate  of  said  John  Burks,  d< 


and,  as  such,  has  directed  parties  indebted 
to  said  estate  not  to  pay  their  indebtedness 
to  appellant,  but  to  pay  to  another ;  and  that, 
in  consequence  thereof,  appellant  will  never 
be  able  to  collect  anything  more  belonging 
to  said  estate,  or  to  pay  the  demand  of  ap- 
pellee ;  and  concluded  with  the  usual  aver- 
ments that,  unless  an  injunction  be  issued, 
his  individual  property  will  be  levied  on 
and  sold,  and  he  will  be  subjected  to  great, 
irreparable  loss  and  injury.  On  the  day  on 
which  this  petition  was  filed,  to  wit,  August 
24,  1898,  and  without  notice  to  appellee,  an 
order  of  injunction  was  entered,  and  an  in- 
iunction  as  prayed  for  was  issued,  restrain- 
ing the  sheriff  from  levying  said  execution 
on  the  property  of  appeUant,  and  from  tak- 
ing any  further  stepjs  thereunder,  until  the 
further  order  of  the  court,  which  was  in  due 
time  executed  upon  said  sheriff.  At  the  suc- 
ceeding term  of  the  court — not,  however,  on 
the  third  dav  of  the  term,  which  commenced 
on  the  third  Monday  in  November,  but  on 
the  18th  day  of  December,  1898— appellee 
filed  an  answer  controverting  all  the  allega- 
tions of  the  petition,  and  pleading  affirma- 
tively the  facts  attending  the  giving  of  the 
order  on  appellant  by  Mr.  Burks,  and  its  ac- 
ceptance by  appellant.  That  order,  with  the 
acceptance  thereon,  is  made  a  part  of  the  an- 
swer, and  shows  on  its  face  that  it  was  drawn 
on  appellant  and  accepted  by  him  individ- 


Qp  as  a  defenae,  an  in junotlon  was  refused  airalnst 
the  Jadmnent,  altbouffh  the  defendants  belnfr  in 
default  supposed  the  judfnnent  had  been  entered 
before  the  discharge  as  they  oould  have  oompeUed 
tbeiplaindff  to  take  his  judflrment  In  due  course, 
and  have  no  ri^bt  to  oomplain  of  the  result  of 
tbeir  own  neirliffence.  Bellamy  v.  Woodson,  4  Ga. 
17&,  48  Am.  Dec.  22L    But  see  next  case. 

But  Id  Garrtnffton  v.  Holabird,  ITCooo.  680,  where 
a  party  supposed  a  Judgrment  was  taken  against 
him,  and  failed  to  make  any  defense,  but  obtained 
his  djtacbame  In  bankruptcy  thereafter,  when  In 
fact  a  judgment  was  obtained  out  of  the  usual 
course  at  the  ensuing  term  after  discharge  in 
bankruptcy,  an  Injunction  was  granted. 

And  the  failure  of  complainant  or  his  counsel  to 
be  present  at  the  trial  at  law,  solely  because  a  wit- 
ness was  absent.  Is  not  such  negligence  as  will  pre- 
clude an  injunction  against  the  Judgment,  where 
in  the  equity  ease  the  defendants  do  not  object  to 
the  JurisdfctiOD,  and  admit  the  equity  of  complain- 
ant.  Vanlew  v.  Bohannan,  4  Rand.  ( Va.)  587. 

As  to  absence  from  court,  see  Cammann  v.  Trap- 
hsgan.  Smith  v.  Lowry,  and  Sasser  v.  Olllff,  sunrcL^ 
U  and  Cbbell  v.  Boberts,  infra,  U.,  b. 

As  to  absence  from  court,  see  also  note  on  In^nc- 
tiont  auaingtjftdamcnts  obtained  by  fraud,  accident, 
mUtake,  mirpriMy  and  duress  to  Merrlman  v.  Wal- 
ton (Oal.)dO  L.  R.  A.  786. 

b.    In  empUn/ino  an  attorney. 

The  ioezcusable  negligence  of  complainant  In 
employing  an  attorney  to  attend  to  the  case  will 
prevent  an  Injunction  against  the  Judgment. 

So,  negligence  in  not  emplosriog  counsel  will 
prerent  an  injunction  against  a  Judgment.  Lan- 
drum  V.  Farmer,  7  Bush,  40;  Waldrom  v.  Waldrom, 
76  AhL  9B6;  KeUeher  v.  Boden,  66  Mich.  »6;  D wight 
V.  Hlcbards,  4  La.  Ann.  240;  Duncan  v.  Gibson,  46 
Mo.  388;  Watts  v.  Oayle,  20  Ala.  817. 

Where  a  member  of  a  paxtneTship  asked  attorneys 
to  defend  a  ca8e,but  gave  no  facts  or  names  of  wlt- 
nesKs  to  establish  the  defense,  and  such  partner, 
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died,  and  the  other  suffered  Judgment  by  default, 
there  was  such  negligence  as  prevents  an  Injunc- 
tion.   Walker  v.  Kretsinger,  48  HL  602. 

And  writing  to  a  lawyer  to  defend,  where  the 
party  is  himself  absent  from  court,  will  not  excuse 
negligence  in  not  making  a  defense.  Cabell  v. 
Boberts,  6  Band.  (Va.)  6S0. 

Bo,  negligence  of  a  defendant  in  preparing  for 
his  trial,  or  In  employing  counsel,  or  in  summon- 
ing witnesses,  will  prevent  an  in  Junction,  although 
he  may  have  had  a  good  excuse  for  not  being  pres- 
ent himself  at  the  time  of  the  Judgment.  McCol- 
lum  V.  Prewltt,  87  Ala.  678, 1  Ala.  Sel.  Cas.  486. 

The  negligence  of  a  messenger  from  defendant 
In  not  delivering  a  copy  of  the  summons  until  the 
time  for  answer  expired,  to  an  attorney  for  the 
defendant  with  Instructions  to  appear  and  plead 
payment,  where  default  was  taken  a  year  after- 
ward, will  prevent  relief  by  injunction  against  a 
Judgment.    Sullivan  v.  Shell,  86  S.  C.  678. 

And  an  injunction  was  not  granted  against  a 
decree  where  defendant  was  negligent,  and  merely 
wrote  to  a  lawyer  to  defend  him,  without  giving 
any  information,  and  the  deposition  of  the  lawyer 
was  not  taken,  and  the  letter  was  not  produced. 
Hill  V.  Bowyer,  18  Gratt.  864. 

The  negligence  of  defendant  in  not  furnishing 
his  attorney  with  full  information  of  a  suit  that  he 
believed  was  pending,  where  the  attorney  could 
not  find  the  case,  and  the  clerk  Informed  him  that 
no  such  case  was  pending,  and  the  complainant 
had  information  between  terms  of  the  court  suffi- 
cient to  cause  a  full  investigation,  will  prevent  an 
injunction  against  the  same,  although  he  was  pre- 
vented from  attending  court  by  the  danger  inciden- 
tal to  reorganizing  courts  after  the  war.  Prater  v. 
Boblnson,  11  Helsk.  891. 

And  negligence  of  complainant  in  examining 
the  summons  and  complaint,  and  his  failure  to 
show  the  same  to  his  attorney,  will  prevent  an 
injunction  against  the  Judgment,  where  there  is 
no  charge  of  fraud  on  the  part  of  the  prevailing 
praty.   Slappey  v.  Hodge  Bros.  09  Ala.  800. 
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ually,  and  without  qualification  as  to  the 
manner  in  which  or  the  fund  from  which  it 
was  to  be  paid.  No  motion  was  made  to 
dissolve  the  injunction;  no  reply  was  filed 
or  offered  to  be  filed  to  this  answer ;  no  proof 
was  taken  by  either  party ;  but,  at  the  next 
term  of  the  court,  to  wit,  on  March  12,  1894, 
it  appears,  singularly  enough,  in  view  of 
the  state  of  the  record,  that  the  action  was 
submitted  for  judgment,  on  motion  of  appel- 
lant. On  the  next  day,  March  13,  1894,  ap- 
pellant moved  to  set  aside  the  order  of  sub- 
mission, and  in  support  of  that  motion  filed 
the  separate  afiSidavits  of  the  two  attorneys 
who  were  representing  him  in  the  case.  On 
the  17th  day  of  March  the  court  below  over- 
ruled this  motion  to  set  aside  the  submis- 
sion, dismissed  appellant's  petition,  and  dis- 
solved the  injunction,  with  damages  at  the 
rate  of  10  per  cent  on  the  amount  of  the  ex- 
ecution enjoined  and  costs,  and  from  that 
judgment  this  appeal  is  prosecuted. 

The  principal  question  to  be  considered  is 
whether  or  not  the  motion  to  set  aside  the 
order  of  submission  was  properly  overruled. 
The  statements  of  the  affidavits  of  counsel, 
filed  in  support  of  this  motion,  practically 
amount  to  but  little  more  than  the  statement 
of  each  of  these  gentlemen  that  he  did  not 


know  that  an  answer  had  been  filed  at  the 
time  the  order  of  submission  was  entered. 
It  is  true  that  one  of  these  affiants  says  "  that 
if  be  was  present  in  court  on  the  day  said 
answer  was  offered  and  filed,  that  he  did  not 
hear  said  motion,  and  said  answer  was  not 
in  the  papers  of  said  suit  when  the  Novem- 
ber term  ended  f  but  he  does  not  say  how 
he  knows  this,  or  that  he  ever  inquiz^  for 
or  looked  at  the  papers  of  the  case  to  see 
whether  or  not  an  answer  had  been  filed. 
The  other  affiant  says  that  he  was  detained 
from  court  by  sickness  during  several  days 
of  the  November  term,  but  that,  ''in  a  few 
days  after  said  last  term,  ^  he  looked  through 
the  papers  in  the  suit,  and  that  there  was 
then  no  answer  among  them.  This  must-have 
been  in  December,  and  he  does  not  pretend 
ever  to  have  made  any  further  investigation, 
though  nothing  further  was  done  in  the  case 
until  the  12th  day  of  March  following,  when 
the  case  was  submitted  for  judgment,  either 
on  his  motion  or  the  motion  of  his  partner. 
Both  affiants  lay  much  stress  on  the  fact  that 
appellee's  answer  was  due  on  the  third  day 
of  the  November  term,  and  that  no  order  was 
made  extending  the  time  for  filing  same. 
But  it  is  not  pretended  that  any  agreement 
was  made  that  none  should  be  filed  at  a  later 


For  negUflrence  in  employlner  an  attorney,  see 
George  v.  Tutt,  »upra,  IL,  a. 

For  cases  In  regard  to  employment  of  attorney, 
see  note  on  Injunctions  against  judffments  obtained 
by  fraud,  accidefit,  miatake,  mrjjrise,  and  duress,  to 
Merriman  v.  Walton  (Gal.)  80  L.  R.  A.  780. 

c  Of  attorney. 

The  negUgenoe  of  an  attorney  is  considered  the 
negligence  of  bis  dient,  and  where  the  defense  was 
not  made  on  account  of  the  negligence  of  the  at- 
torney for  complainant,  and  a  good  excuse  is  not 
shown,  the  complainant  will  not  be  entitled  to  an 
injunction  against  the  judgment. 

That  a  Judgment  is  against  good  conscience  will 
not  authorize  an  injunction,  where,  through  fault 
of  complainant  or  his  attorney,  defenae  was  not  in- 
terposed in  proper  time.  Sbricker  v.  Field,  9  Iowa, 
306. 

So,  where  an  attorney  who  was  irresponsible  had 
neglected  and  failed  to  make  a  defenae  that  could 
have  been  made  at  law,  proceedings  on  the  Judg- 
ment were  not  enjoined.  Kern  v.  Strausberger,  71 
III.  4ia 

And  an  injunction  was  not  granted  against  a 
Judgment  against  W.  as  a  member  of  the  firm  of 
B.  &  Co.  where  bis  lawyer  made  no  defense,  and 
was  negligent  in  not  ascertaining  what  members  of 
the  firm  were  parties  defendant,  though  he  had 
been  notified  that  such  a  suit  was  pending,  and  the 
client  W.  had  a  good  defense,  and  lived  in  the 
county,  where  it  did  not  appear  that  he  had  fur- 
nished his  counsel  with  a  copy  of  the  summons,  and 
he  would  have  had  to  verify  his  plea.  Wallace  v. 
Richmond,  26  Graft.  67. 

And  the  negligence  of  oomplainant^s  counsel  in 
filing  a  frivolous  demurrer,  and  absenting  himself 
from  trial,  will  prevent  an  injunction  against  the 
Judgment.    Borland  v.  Thornton,  12  Gal.  44D. 

So,  negligence  of  complainant's  attorney  in  not 
prosecuting  a  suit  of  replevin  will  prevent  an  in- 
junction against  the  Judjerment,  where  complainant 
was  himself  guUty  of  negligence,  and  did  not  at- 
tend court  or  have  any  witness  there,  and  there 
was  no  fraud  on  the  part  of  the  opposite  party. 
Aibro  V.  Dayton,  28  HI.  82& 
-^1  L.  R.JA. 


And  negligence,  in  not  obtaining  a  oontinuanoe, 
by  an  attorney  who  was  sick,  will  prevent  an  in- 
junction.   Pharr  v.  Reynolds,  8  Ala.  521. 

Or  negligence  in  not  informing  his  client  that  he 
could  not  attend  to  the  case.  Clark  v.  Ewing,  93 
III.  572;  Griffith  v.  Thompson,  4  Gratt  147. 

Where  complainants  counsel  was  furnished  with 
a  copy  of  the  writ,  but  took  no  trouble  to  inquire 
in  what  court  the  suit  was  brought,  and  did  not 
read  the  writ,  but  carelessly  placed  it  with  papers 
belonging  to  another  court,  and  never  thought  of 
it  until  after  Judgment,  an  injunction  was  not 
granted.    Ayres  v.  Morehead,  77  Va.  686. 

And  where  complainant's  attorney  by  oversight 
**f ailed  to  enter  an  appearance,''  and  for  more  than 
a  year  after  Judgment  had  been  rendered  the  com- 
plainant and  his  attorney  neglected  to  make  any 
inquiry  about  the  action,  an  injunction  was  re- 
fused. Amherst  College  v.  Allen  (Mass.)  42  N.  £. 
670. 

Negligence  in  not  procurhig  a  bill  of  exceptions, 
or  in  employing  an  attorney  who  could  be  relied 
upon,  where  complainant  was  unavoidably  de- 
tained from  court,  will  prevent  an  injunction 
against  proceedings  on  a  Judgment.  Ballance  v. 
Loomiss,  22  111.  82. 

So,  the  negligence  of  an  attorney  in  not  perfect- 
ing the  record  for  the  appellate  court,  or  in  not 
taking  an  appeal  in  the  proper  time  or  manner, 
will  prevent  an  injunction  against  the  Judgment. 
Qalbralth  v.  Barnard,  21  Or.  67;  Ballance  v.  Loomiss, 
supra;  Augusta  Mut  L.  Asso.  v.  McAndrew,  68  Qa. 
490;  MUlerv.  Berneckes,  46  Mo.  194;  Smith  v.Fouche, 
66  QsL.  120;  Holman  v.  G.  A.  Stowers  Furniture  Oo. 
(Tex.)  80  S.  W.  1120:  Ruppertsberger  v.  dark,  58  Md. 
402;  Musflrrove  v.  Chambers,  12  Tex.  82;  Bowman  v. 
Field,  11  Mo.  A  pp.  504;  Watt  v.  Cobb,  82  Ala.  680; 
Robbins  v.  Mount,  8  Ga.  74;  Palmer  v.  Gardiner,  77 
IlL  148:  Dibble  v.  Truluck,  12  Fla.  185.  See  also  noU 
to  Little  Bock  ft  Ft.  8.  R.  Co.  v.  Wells  (Ark.)  80  L. 
R.  A.  660,  Injunctions  against  judgments  for  mat- 
ten  arising  subsequent  to  their  rendition. 

In  Morgan^s  Appeal,  110  Pa.  271,  it  was  said  that 
negligence  in  appealing  cannot  be  cured  by  enjoin- 
ing the  Judgment. 

Or  negligence  in  not  asserting  the  remedy  of  mo- 
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day  in  the  term,  nor  does  it  appear  that  ap- 
pellant or  his  counsel  were  in  any  way  led 
to  believe  that  none  would  be  filed :  but,  on 
the  contrary,  it  does  appear  that  this  answer 
was  filed,  without  objection,  in  open  court, 
on  the  13th  day  of  December,  at  that  same 
term  of  court.  One  of  appellant's  counsel 
says  in  his  affidavit  that  he  is  informed  that 
his  client  is  at  that  time  at  home  with  a  sick 
wife,  and  this  may  account  in  some  measure 
for  the  fact  that,  although  counsel  discovered 
on  March  18  that  the  answer  had  been  filed, 
and  the  motion  to  set  aside  the  order  of  sub- 
mission was  not  considered  until  March  17, 
yet  no  reply  controverting  the  allegations  of 
the  answer  was  tendered  or  filed,  and  no  proof 
offered  to  sustain  the  averments  of  the  peti- 
tion. But,  however  this  may  be,-  we  are  un- 
able to  find  anything  in  either  of  these  affi- 
davits sufficient  to  explain  or  overcome  the 
fact  that  this  answer  was  allowed  to  remain 
in  the  record  uncontroverted  from  December 
13,  1898,  or  to  rebut  the  conclusion  that,  by 
the  exercise  of  ordinary  diligence,  counsel 
could  and  would  have  discovered  this  fact 
before  they  voluntarily  entered  the  order  of 
submission  on  March  12,  1894.  Upon  these 
considerations  alone,  it  seems  to  us  that  the 
chancellor  might,  as  he  did,  in  the  exercise 


of  a  reasonable  discretion,  have  refused  to 
set  aside  the  order  of  submission. 

But,  in  support  of  the  action  of  the  court 
below  in  overruling  this  motion  aod  dis- 
missing the  petition,  another  very  potent 
consideration  is  found  in  the  fact  that  the 

grounds,  as  set  forth  in  the  petition  on  which 
lis  injunction  was  asked,  are  insufficient  to 
justify  it.  We  are  aware  that  this  could,  and 
perhaps  should,  properly  have  been  taken 
advantage  of  by  a  motion  to  dissolve  the 
injunction,  and  that  no  such  motion  was 
made ;  but  still  it  is  not  to  be  entirely  ex- 
cluded on  this  motion,  made  after  the  entire 
case  had  been  submitted  for  judgment.  This 
injunction  was  asked,  as  above  stated,  against 
a  common- law  judgment,  on  the  ground  that 
appellant  had  requested  an  attorney,  to  whom 
he  had  submitted  the  facts  constituting  his 
defense,  to  prepare  an  answer  for  him ;  that 
he  had  relieid  upon  this  attorney's  promise  to 
do  so,  and  had  gone  to  his  home  in  another 
county,  supposing  that  his  answer  would  be 
filed,  and  the  case  be  continued,  but  that, 
for  some  reason  unknown  to  him,  the  attorney 
had  failed  to  file  the  answer.  This,  in  our 
opinion,  is  wholly  insufficient  to  entitle  ap- 
pellant to  relief  by  injunction  against  a  judg- 
ment by  default  rendered  against  him  under 


tion  for  a  new  trial.  French  v.  Gamer,  7  Port. 
(Ala.)  549;  Phelpe  v.  Peabody,  7  Cal.  60. 

Or  In  not  asserting  the  remedy  of  motion  to  set 
aside  the  jadgrment.  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Hen- 
derson, 88  Tex.  70;  Smith  v.  Powell,  50 IIL  2L 

Or  in  not  proeecutinff  a  writ  of  error.  Rogers  v. 
Kingsbury,  22  Gki.  60. 

d.  In  ascertaining  a  defense. 

The  negligence  of  complainant  or  his  attorney  in 
failing  to  use  reasonable  diligence  to  ascertain  his 
defense  will  prevent  an  injunction  against  the 
Judgment. 

So,  negligence  in  ascertaining  defense  wiU  pre- 
vent an  injunction  against  the  Judgment.  Gov- 
emor  v.  Barrow,  13  Ala.  540;  Goldsmith  v.  Stetson, 
89  Ala.  183;  Stetson  v.  Gtoldsmlth.  81  Ala.  649;  WIzom 
V.  Davis,  Walk.  Ch.  (Mich.)  16;  Garrett  v.  Lynch,  45 
Ala.  204;  Williams  v.  Lockwood,  Clarke,  Ch.  172; 
Headley  v.  Bell,  84  Ala.  846;  Taliaferro  v.  Branch 
Bank,  23  Ala.  755;  Skinner  v.  Deming,  2  Ind.  568;  54 
Am.  Deo.  468;  Perrine  v.  Carlisle,  19  Ala.  686;  Lee  v. 
Insurance  Bank,  2  Ala.  21;  Hinrichsen  v.  Van 
Winkle,  27  111.  334;  Harrison  v.  Crumb.  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  991;  Smith  v.  Powell,  60  111. 
21;  Dilly  v.  Barnard,  8  Gill  &  J.  170;  Cheyney  v. 
Wright,  7  Phila.  481;  Stinnett  v.  Branch  Bank,  9 
Ala.  120. 

And  negligence  in  not  discovering  mistakes  in 
the  statement  of  a  partnership  account,  which 
showed  the  Judgment  to  be  unjust,  where  com- 
plainant had  free  access  to  the  books,  will  prevent 
an  injunction  against  proceedings  on  a  Judgment, 
as  such  a  case  presents  gross  negligence.  Palmer 
y.  Bethard,  66  111.  529. 

That  the  complainant  did  not  have  time  to  exam- 
ine books  when  they  were  produced  at  the  trial  of 
the  action  at  law  will  not  entitle  to  an  injunction, 
aa  he  should  have  applied  to  the  court  for  further 
time  for  this  purpose,  which  would  doubtless  have 
toeeu  granted  if  the  facts  and  circumstances  had 
warranted  it.    Hines  v.  Beers,  76  Ga.  9. 

A  party  who  neglects  to  examine  the  note  upon 
which  he  is  sued,  and  to  avail  himself  of  all  proper 
credits  when  he  had  the  opportunity  to  do  so,  can- 
not have  the  Judgment  enjoined.  Jarboe  v.  Kep- 
ler, 4  Ind.  177. 
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So,  an  injunction  will  not  be  grranted  against  a 
Judgment,  where  the  complainant  has  been  guilty 
of  negligence  in  not  knowing  on  what  note  he  had 
been  sued,  and  does  not  tell  what  pleas  he  made. 
Head  v.  Pitaer,  1  Mo.  548. 

And  the  failure  to  use  diligence  to  ascertain  the 
consideration  of  the  note  sued  upon  will  prevent  an 
injunction  against  proceedings  on  a  Judgment, 
where  there  is  no  reason  or  excuse  given  for  not 
ascertaining  the  same  in  time.  Miller  v.  Gasklns, 
Smedes  &  M.  Ch.  524. 

And  a  surety  will  not  be  entitled  to  an  injunction 
against  a  Judgment  on  a  note,  where  one  of  the 
names  has  been  erased  with  a  pen,  and  he  claims 
that  he  would  not  have  signed  the  note  without 
such  other  party  on  it,  and  that  he  was  igiSorant  of 
the  erasure,  although  the  note  was  presented  at  the 
trial,  as  his  negligence  will  bar  an  injunction. 
Shelmire  v.  Thompson,  2  Blackf .  270. 

Gross  negligence  in  not  searching  the  records  to 
ascertain  a  defense  will  prevent  equitable  reUef. 
Vaughn  v.  Johnson,  9  N.  J.  Eq.  178. 

A  defendant  who  claimed  that  he  was  not  the 
party  named  in  the  process,  but  swore  to  an  affi- 
davit of  defense  without  knowing  what  it  con- 
tained, was  guilty  of  negligence  and  is  not  entitled 
to  an  injunction.    Burke  v.  Gibson,  6  Kulp,  310. 

Where  complainant  was  guilty  of  negligence  and 
made  no  effort  to  prepare  for  the  trial,  an  injunc- 
tion will  not  be  granted.  Kriechbaum  v.  Bridges, 
1  Iowa,  14. 

And  a  Judgment  will  not  be  enjoined  on  the 
ground  of  ignorance  of  a  defense,  where  the  same 
was  mixed  with  negligence.  Lebanon  Mut.  Ins.  Co. 
V.  Brb.  16  W.  N.  C.  118. 

And  the  failure  of  a  defendant  to  remember  a 
fact  which  would  have  been  a  complete  defense  on 
a  motion  for  summary  Judgment  will  not  be  ground 
for  enjoining  the  Judgment,  as  this  is  not  fraud  of 
the  opposite  party  or  such  mistake  as  will  be  re- 
lieved against.  Bailey  v.  Anderson,  6  Humph.  140. 

Delay  in  filing  a  bill  of  interpleader  setting  up 
that,  owing  to  the  absence  of  one  of  the  defend- 
ants, who  left  for  a  foreign  country  after  service  of 
process,  it  was  not  discovered  until  after  Judgment 
that  the  plaintiff  at  law  was  not  the  party  entitled 
to  the  Judgment,  is  fatal  to  an  application  for  an 
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such  circumstances.  Aside  from  the  persoual 
negligence  thus  confessed,  on  part  of  appel- 
lant himself,  in  going  off  to  another  county, 
and  never  looking  after  his  case,  in  which, 
as  we  understand,  the  default  judgment  was 
not  rendered  till  the  second  term  after  proc- 
ess was  served,  is  the  fact  that  the  gross 
and  unexplained  negligence  which  he  thus 
charges  upon  his  attorney,  instead  of  excus- 
ing, is,  under  the  law,  to  be  treated  as  his 
own  negligence.  This  doctrine  was  laid 
down  in  one  of  the  early  decisions  of  this 
court,  and,  so  far  as  we  are  aware,  has  not 
been  materially  modified  or  departed  from. 
In  Pattei'9on  v.  MatthewB,  8  Bibb,  80,  this 
court  saki :  *'  It  is  a  settled  rule  that  a  new 
trial  ought  not  to  be  awarded  on  account  of 
the  neglect  of  the  agent  or  attorney  of  the 
party  applying  for  it;  for  such  neglect  is 
equivalent  to  the  neglect  of  the  party  him- 
self, and  he  may  have  a  remedy  over  against 
his  agent  or  attorney.**  And,  in  considering 
this  exact  question,  Mr.  High  lays  down  the 
rule  in  this  language,  to  wit:  "The  negli- 
gence or  improper  conduct  of  an  attorney 
employed  to  defend  a  suit  at  law,  or  his  fail- 
ure or  neglect  to  defend  the  action,  will  not 
justify  an  injunction  against  the  judgment.** 
High,  Inj.  8d  ed.   §  210.      This  being  the 


law,  the  question  of  the  validity  or  invalid- 
ity of  the  defense  which  might  have  been 
made  to  the  action  becomes  wholly  imma- 
terial, and  it  is  therefore  unnecessary  to  con- 
sider the  question  how  far  appellant  coald 
have  availed  himself  of  the  'defense  that  it 
was  understood  that  he  was  not  to  be  individ- 
ually bound  on  this  accepted  order,  bat  was 
only  to  pay  it  out  of  funds  collected  for  John 
Burks*  estate,  when,  by  the  terms  of  the 
writing  itself,  the  obligation  was  personal 
and  unqualified.  No  matter  what  his  de- 
fense may  have  been,  having  failed,  either 
by  his  personal  negjigence  or  that  of  his  at- 
torney, to  answer  or  make  defense,  he  was 
not  entitled  to  the  relief  sought  in  this  ac- 
tion ;  and,  although  no  motion  was  made  to 
dissolve  the  injunction  on  this  ground,  yet 
it  was  a  proper  matter  to  be  considered  by 
the  court  below  in  disposing  of  the  case  as 
it  did. 

There  Is  still  another  Question,  pertaining 
more  directly  to  the  validity  of  this  order 
of  injunction,  and  which  might  properly 
have  been  raised  on  a  motion  to  aissolve, 
but  which  might  also  properly  have  been 
considered  by  tne  court  on  the  hearing ;  and 
that  is  the  fact  that  this  injunction  was 
granted  by  the  deputy  clerk  of  the  Barren 


injunction.  Larabrie  v.  Brown,  1  DeG.  &  J.  204,  S6 
L.  J.  Cb.  416. 

In  Center  Twp.  v.  Marlon  County  Comrs.  110  Ind. 
580,  it  was  said  that  equity  will  not  relieve  a  party 
from  a  Judgrment  at  law  for  failure  to  interpose  a 
defense,  or  for  mistakes  tbat  could  have  been  dis- 
covered by  the  use  of  ordinary  diligence. 

But  in  Wilday  v.  McConneU,  63  111.  278,  where  the 
claim  in  judfrment  had  been  paid,  and  the  receipt 
had  been  forgotten  at  the  time  the  default  was  en- 
tered, and  when  the  motion  was  made  to  set  it  aside 
Its  existence  had  not  occurred  to  the  defendant,  and 
the  evidence  was  conclusive  tbat  be  was  not  ap- 
prised of  the  receipt  until  after  final  Judgment,  an 
injunction  was  irranted,  as  the  party  could  not  be 
said  to  be  flruilty  of  negligence. 

e.  In  regard  to  evidence. 

Diligence  is  required  by  attorneys  and  their 
clients  In  regard  to  evidence;  and  so  negligence  in 
not  procuring  evidence  or  witnesses  at  the  trial 
will  prevent  an  injunction  against  the  Judgment. 

The  fact  that  complainant  was  unable  to  find  any 
witness  by  whom  a  defense  could  be  proved  does 
not  show  such  diligence  as  will  entitle  to  an  injunc- 
tion.   Wells  V.  Wall,  1  Or.  286. 

And  negligence  in  obtaining  the  presence  of 
witnesses  or  advising  counsel  will  prevent  an  in- 
junction against  a  Judgment,— especially  where 
other  preparations  are  not  made  for  the  trial. 
Hoomes  v.  Kuhn.  4  CaU  (Va.)  274:  Robb  v.  Halsey, 
11  Hmedes  &  M.  140;  Mock  v.  Cundiff,  6  Port.  (Ala.)  24. 

So,  negligence  in  not  obtaining  evidence  that 
might  have  been  bad  will  prevent  an  Injunction 
against  proceedings  on  a  Judgment.  Fisher  v. 
Greene,  5  Colo.  641;  Vaughn  v.  Johnson,  9  N.  J.  Bq. 
178:  Kersey  v.  Rash,  8  Del.  Cb.  321. 

And  negligence  in  failing  to  obtain  witnesses, 
and  in  not  making  the  defense  that  the  claims  had 
been  satisfied  and  merged  before  Judgment,  will 
bar  complainant  from  enjoining  the  Judgment. 
State  Bank  v.  Stanton,  7  lU.  852. 

On  a  Judgment  recovered  for  such  sum  as  referees 
should  say  was  due,  the  negligent  failure  of  the  de- 
fendant to  produce  vouchers  and  credits  before 
them  prevents  him  from  thereafter  obtaining  an 
81  L.  R.  A. 


injunction  against  the  Judgment  entered  upon  the 
report.    Webster  v.  Hardisty,  28  Md.  608. 

And  negligence  in  not  obtaining  a  continuance 
in  order  to  procure  evidence  will  prevent  an  in- 
Junction  against  the  Judgment.  KatlitT  v.  Streteh, 
180  Ind.  282;  Naylor  v.  PhilUps,  2  Stew.  &  P.  (Ala.) 
68;  Canada  v.  Barksdale,  84  Ya.  742. 

The  negligence  of  complainant  in  not  resisting 
the  use  of  Incompetent  evidence  will  prevent  an 
injunction  against  the  Judgment.  CUilena  &  8.  W» 
R.  Co.  V.  £nnor,  116  111.  66. 

And  the  failure  to  prove  that  the  plaintiff  is  not 
the  owner  of  a  Judgment  filed  against  an  estate, 
and  tbat  the  claim  Is  unfounded,  will  prevent 
enjoining  the  same,  where  such  fact  could  have 
been  proved  if  the  complainant  had  not  been  neg- 
ligent, and  no  fraud  or  accident  is  shown.  SUlwell 
V.  Carpenter,  50  N.  T.  414,  Beversing  I  Thomp.  A 
C.615. 

And  negligenoe  in  preparing  for  trial  will  pre- 
vent enjoining  a  Judgment,  although  money  bad 
been  sent  to  complainant^s  attorney  to  take  depo- 
sitions, where'the  money  was  not  received,  and  the 
attorneys,  believing  the  case  to  be  alMindoned, 
made  no  preparation,  and  the  case  was  tried  in 
complainant's  absence,  and  be  resided  only  160 
miles  from  court.    Mellendy  v.  Austin,  69  111.  16. 

The  failure  of  complainant  to  consult  with  bis 
witnesses  and  ascertain  what  facts  could  be  proved 
is  gross  negligence,  and  will  prevent  an  inJunctioD 
against  proceedings  on  the  Judgment.  Tallman  v. 
Becker,  86  IlL  188. 

As  to  negligenoe  in  regard  to  evidence,  see  Ames 
V.  Snider,  mifra^  IL  a;  Albro  v.  Dayton,  supro, 
II.  c;  Walker  v.  Kretsinger,  in/ro,  II.  f . 

An  injunction  will  not  be  granted  against  a  Judg- 
ment on  the  ground  of  newly  discovered  evidence, 
where  complainant  was  negligent.  Burnley  v. 
Rice,  21  Tex.  171;  Holmes  v.  Stateler,  67  Ul.  209; 
Cadwaleder  v.  Atehison,  1  Mo.  660;  Kirby  v.  Pas- 
cault,  68  Md.  681;  Cantey  v.  Blair,  1  Rich.  Eq.  41; 
Cunningham  v.  Buchanan,  10  Grant,  Cb.  (U.  C) 
528;  DeLima  v.  Glassell,4  Hen.  &  M.  860;  Faulkner 
V.  Harwood,  6  Rand.  (Va.)  126:  Fuller  v.  Little,  69 
Dl.  229:  Glover  v.  Hedges,  1  N.  J.  Bq.  113;  Greenfield 
V.  Frierson,  7  Heisk.  688;  Hill  v.  Harris,  42  Ga.  412; 
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circuit  court.  The  order  is  si^ed,  *'Ja8.  , 
B.  Martin.  C.  B.  C.  C,  by  J.  H.  Bohannon, 
Dr.'C."  Haft  a  deputy  clerk  power  to  grant 
.^uch  an  order?  The  clerk  certainly  has  this 
power,  under  certain  circumstances,  as  it  is 
provided  in  §  273,  Civ.  Code  Prac,  that 
**the  Injunction  may  be  granted  at  the  com- 
mencement of  the  action,  or  at  any  tiAie  be- 
fore judgment,  by  the  court,  or  by  any  cir- 
cuit judge ;  or  by  the  clerk  of  the  court,  or 
by  the  county  judge,  if  the  judge  of  the 
-court  be  absent  from  the  county,  or  by  two 
justices  of  the  peace,  if  the  Judge,  and  the 
clerk  of  the  court,  and  the  county  judge,  be 
absent  from  the  county. "  And,  if  the  exer- 
cise of  this  power  to  grant  injunctions  were 
merely  ministerial  in  ita  character,  it  would 
be  conceded  that  the  power  thus  conferred 
■OD  the  clerk  might  be  exercised  by  his  dep- 
uty. By  section  678  of  the  ClTil  Code  of 
Practice  it  is  provided  that  *'any  duty  en- 
joined by  this  Code  upon  a  ministerial  officer, 
and  any  act  permitted  to  be  done  by  him, 
may  be  performed  by  his  lawful  deputy." 
But  this  language,  in  our  opinion,  in  re- 
ferring to  duties  to  be  performed,  and  acta 
permitted  to  be  done,  by  a  ministerial  officer, 
is  intended  to  include  only  duties  and  acts 
which  are  ministerial  only  in  character  and 


such  as  are  to  be  performed  and  done  by  the 
officer  in  his  ministerial  capacity.  When, 
however,  a  ministerial  officer  or  one  whose 
general  duties  are  of  that  character,  is  clothed, 
in  special  cases,  as  may  be  done,  with  the 
power  to  perform  acts  in  their  nature  judi- 
cial, or  quasi  judicial,  we  do  not  think  it 
was  the  purpose  or  intention  of  the  legisla- 
ture by  this  section  of  the  Code  to  authorize 
the  performance  of  such  acts  by  a  deputy. 
The  clerk  of  a  court  is,  strictly  speaking, 
a  ministerial  officer ;  but  that  this  power  of 
granting  injunctions  conferred  upon  him  by 
the  section  referred  to  is,  in  its  nature,  not 
purelv  ministerial,  but  is  judicial  or  quasi 
judicial,  seems  to  us  manifest;  and  that  it 
cannot  be  delegated,  either  by  him  or  any 
of  the  other  officers  upon  whom  it  is  confer- 
red, either  to  a  special  or  a  regular  deputy, 
seems  equally  manifest.  It  is  not  analogous 
to  the  power  conferred  upon  him  to  issue  at- 
tachments, which  may  be  done  by  a  deputy. 
There  he  is  required  to  see  that  an  affidavit 
in  a  special  form  prescribed  by  law  is  filed ; 
but  here,  where  aa  imm^liate  order  of  in- 
junction is  asked  for,  without  notice,  as  was 
done  in  the  case  before  us,  it  is  expresslv 
provided,  by  section  276  of  the  Code,  that  ft 
shall  not  be  granted  unless  the  court  or  officer 


Hevener  v.  McClunff,  22  W.  Va.  81;  Lebanon  Mut. 
Ids.  Co.  v.  Erb,  16  W.  N.  C.  113;  Levan  v.  Patton.  2 
Hetok.  108;  Ludinffton  v.  Handley,  7  W.  Va.  MO; 
Munn  V.  Wonrall,  16  Barb.  2S1;  Peace  v.  Nailing,  1 
Dev.  Bq.  289;  Taylor  v.  Sheppard,  1  Tounge  ft  C. 
Exoh,  271;  Semple  v.  McOatagan,  10  Smedes  ft  H. 
98;  Smith  v.  MoLaln,  11  W.  Va.  664;  TItoomb  v. 
Potter,  11  Me.  218;  Turley  v.  Taylor,  6  fiaxt  876: 
Green  v.  BoblnsoD,  6  How.  (Miss.)  80;  flarasbarffer 
V.  Ktnoey,  18  Gratt.  511;  Bloss  v.  Hull,  27  W.  Va.  608; 
Bishop  V.  DuDcan,  8  Dana,  15;  Leggett  v.  Monia,  6 
Smedes  ft  M.  723;  Floyd  v.  Jayne,  6  Johns.  Ch.  479; 
Slack  y.  Wood,  9  Oratt.  40;  Akers  v.  Akers,  88  Va. 
9Sk  Fonythe  v.  McCrelgbt,  10  Bich.  Bq.  808;  Branch 
Bank  v.  Tillman.  10  Ala.  149:  Basye  v.  Beard,  12  B. 
Mod.  561;  Wilson  v.  Bastable,  1  Cranoh,  C.  C.  894. 

For  the  particular  facta  in  the  above  cases,  see 
note  on  Injunctions  aoaingt  jvuivments  fiw  molten 
axiging  ncZMe^^ttent  to  ihtir  rertdttton,  to  Little  Rook 
ft  Ft.  8.  R.  Co.  v.  Wells  (Ark.)  80  L.  R.  A.  560. 

f  .  In  anerting  a  defeMe, 

The  neffUgrence  of  complainant  or  his  counsel  in 
failing  to  assert  a  legal  defense  that  might  have 
been  made  by  the  exercise  of  reasonable  diligence, 
and  that  should  have  been  made,  will  prevent  an 
lojanction  against  the  judgment.  Hetzell  v.  Bents, 
6  PhihL  261;  Cairo  ft  St.  L.  R.  0>.  v.  Holbrook,  92  111. 
297;  Broda  v.  Greenwald«  66  Ala.  588;  Champion  v. 
Wooda,  79  Gal.  17;  Conway  v.  Ellison,  14  Ark.  860; 
Canningham  v.  Caldwell,  Hardin  (Ky.)  128;  Elston 
r.  Blancbard,  3  HI.  420;  Kersey  v.  Rash,  8  Del.  Ch. 
321;  Newman  v.  Morris,  62  Miss.  400;  Odell  v.  Mundy, 
S9  Oa.  641;  Ross  v.  Holloway,  60  Miss.  668:  Miller  v. 
Morse.  28  Mich.  866;  Hendrickson  v.  Hinckley.  58  IT. 
&  17  How.  4^  15  L.  ed.  123;  Barber  v.  Rukeyser,  39 
Wta.  980:  Hill  v.  Harris,  51  Oa.  628;  Hambrick  v. 
Oawford,  66  Ga.  885;  Kriechbaum  v.  Bridges,  1 
Iowa.  14;  Green  v.  Robin8<m,  5  How.  (Miss.)  80; 
Little  V.  Price,  1  Md.  Ch.  182;  Beeves  v.  Cooper,  12 
K.  J.  Bq.  223;  Crawford  v.  Wingflcld,  26  Tex.  414; 
Walker  v.  Sbreve,  87  IlL  474;  Tutt  v.  Ferguson,  18 
Kan.  45;  Barker  v.  Elklns,  1  Johns.  Ch.  466;  Wood- 
ward v.  Dromgoole,  71  Ga.  628. 

And  complainant  must  show  that  be  is  without 
fault  or  negligence,  to  obtain  an  injunction  against 
a  Judgment.    Wood  v.  Lenox,  5  Tex.  Civ.  App.  818; 


Buntain  v.  Blackburn,  27  111.  406;  Barker  v.  Blkins; 

I  Johoa  Ch.  466;  Whitaker  v.  Wlckersbam,  5  Del. 
Ch.  187;  Gulf,  C.  ft  8.  P.  R.  Co.  v.  Henderson,  88  Tex. 
70;  Meek  v.  Howard,  10  Smedes  ft  M.  502;  Glover  v. 
Hedges,  1  N.  J.  Bq.  118;  Foster  v.  Mansfield.  C.  ft  L. 
M.  a  Co.  146  U.  8.  88, 86  L.  ed.  899;  Cole  v.  Hundley, 
8  Smedes  ft  M.  478;  Horn  v.  Queen,  4  Xeb.  106;  Gott 
V.  Carr,  6  Gill  ft  J.  809. 

So,  a  garnishee  negligent  in  making  his  defense 
will  not  be  entitled  to  an  injunction  against  the 
Judgment.  Paynter  v.  Evans,  7  B.  Moo .  420;  Carrol  1 
V.  Parker,  1  Baxt.  209;  Yarborough  v.  Thompson,  8 
Smedes  ft  M.  291.  41  Am.  Deo.  626;  Sanders  v.  Fisher, 

II  Ala.  812;  Houston  v.  Woloott,  7  Iowa,  173;  Stroup 
V.  Sullivan.  2  Ga.  275, 46  Am.  Dec.  890;  Hair  v.  Lowe, 
19  Ala.  224:  Biohmond  Enquirer  Co.  v.  Robinson,  24 
Gratt.  548:  Daoaher  v.  Prentiss,  22  Wis.  811;  Alle- 
man  v.  Kight,  19  W.  Va.  201;  Braden  v.  Reitzen- 
berger,  18  W.  Va.  286;  Nevins  v.  McKee,  61  Tex.  412; 
Field  V.  McKinney.  60  Miss.  768;  Anderson  v.  Old- 
ham, 82  Tex.  228;  Haseltlne  v.  Brlckey,  16  Gratt. 
116. 

That  a  debtor  did  not  suppose  plaintilf  would 
press  his  attachment  suit  until  another  case  was 
settled  is  not  ground  for  enjoining  a  sale  on  the 
Judgment  in  attachment,  or  an  excuse  for  not 
making  a  defense.    Lott  v.  Michel  (Miss.)  16  So.  794. 

And  negligence  in  failing  to  make  a  defense  be- 
cause the  defendant  believed  the  plaintilf  would 
allow  him  credits  will  prevent  an  injunction.  Cole- 
man V.  Goyne,  87  Tex.  562;  Reeves  v.  Hogao,  Cooke 
(Tenn.)  175, 5  Am.  Deo.  684;  Garlick  v.  Reece,  8  La. 
101. 

8o,  where  complainant  carelessly  put  the  sum- 
mons and  complaint  in  his  pocket  and  never  read 
it,  and  he  and  his  attorney,  believing  the  suit  was 
for  only  a  certain  amount,  made  no  defense,  and 
the  attorney  consented  to  Judgment  for  such 
amount,  and  it  was  taken  for  a  much  larger 
amount,  their  negligence  will  prevent  an  injunc- 
tion against  the  Judgment.  Slappey  v.  Hodge 
Bros.  88  Ala.  800. 

And  negligence  in  failing  to  make  a  defense 
through  pressure  of  business  will  prevent  an  in- 
junction, although  the  defendant  claimed  to  have 
relied  on  an  understanding  that  the  case  was  to  be 
dismissed,  where  the  complaint  does  not  show  with 
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to  whom  the  application  is  made  shall  be 
satisfied,  by  the  affidavit  of  the  applicant  or 
by  other  evidence,  that  irreparable  injury 
will  result  to  the  applicant  if  the  injunction 
be  not  immediately  granted.  This  require- 
ment clearly  demands  investigation  and  con- 
sideration judicial  in  its  character.  He  is 
to  consider  and  determine,  as  a  quasi  judi- 
cial officer,  at  least,  the  sufficiency  of  the 
application  in  law  and  in  fact,  under  the 
evidence  presented,  before  granting  the  order. 
In  defining  judicial  power,  this  court  has 
said:  '*We  regard  it  as  an  indisputable 
proposition  that  where  the  inquiry  to  be 
maae  involves  questions  of  law  as  well  as 
fact,  where  it  affects  a  legal  right,  and  where 
the  decision  may  result  in  terminating  or 
destroying  that  right,  the  powers  to  be  exer- 
cised and  the  duties  to  be  discharged  are  es- 
sentially judicial. "  (hm,  V.  Jane^,  10  Bush, 
749.  All  the  elements  entering  into  this 
definition  of  judicial  powers  seem  to  us  to 
exist  in  this  power  of  granting  injunctions. 
But  the  language  of  the  section  conferring 
this  power,  as  well  as  the  fact  that  it  is  con- 
ferred on  no  others  except  those  whose  func- 
tion and  duties  are  strictly  judicial,  seems 
to  us  conclusive  that  this  power  is  intrusted 


to  the  clerk  personally,  that  It  is  in  its  nat- 
ure judicial,  and  is  one  that  cannot  be  dele- 
gated. By  the  language  of  the  provision  It- 
self the  power  is  given  to  the  clerk,  and  nov 
to  his  deputy.  It  certainly  involves  the  ex- 
ercise of  discretion  and  judgment,  and,  under 
the  general  rule  governing  such  powera,  the 
person  to  whom  they  are  delegated  and  iik 
whom  the  trust  is  reposed  cannot  delegate 
or  intrust  their  exercise  to  the  judgment  and 
discretion  of  another.  In  a  certain  contin- 
gency the  clerk  may  ffrant  an  injunction, 
and,  if  the  judge,  the  clerk,  and  the  county 
judge  be  absent  from  the  county,  then  two- 
justices  of  the  peace  may  grant  the  injunc- 
tion. If  it  had  been  contemplated  that  the 
deputy  clerk,  in  any  state  of  case,  should 
have  this  power,  the  law  would  have  con- 
ferred it  in  the  event  of  the  absence  of  the- 
clerk  from  the  county.— as  it  must  be  pre- 
sumed that  the  clerk  would  leave  a  deputy 
in  charge  of  his  office, — and  would  have  said 
that,  if  the  judge  and  the  county  judge  and 
the  clerk,  and  all  his  deputies,  are  absent^ 
from  the  county,  then  the  two  justices  may 
act.  We  dJEinot  believe  that  it  was  ever  In- 
tended to  intrust  so  important  a  function, 
involving  as  it  necessarily  does  the  exercise- 


whom  the  contract  for  dismissal  was  made.  Gamble 
V.Campbell,  6  Fla.  817. 

So,  aUowlofr  a  Juderment  to  be  taken  by  default, 
iDteDdiDflT  to  reserve  the  right  of  appeal,  which  was 
not  done,  will  prevent  enjoininer  proceedings  on 
the  Judgment.    Bostwick  v.  Perkins,  1  Oa.  186. 

And  negligence  in  not  making  a  defense  to  an 
action  at  law  because  another  defendant  advised 
complainant  not  to  attend  to  it  will  prevent  an 
injunction  against  the  Judgment.  Young  v.  Mor- 
gan, 18  Neb.  48;  Hayden  v.  Moore,  4  Bush,  107. 

And  the  statement  of  a  third  party  that  he  had 
arranged  the  matter  with  the  plaintiff  is  not  an 
excuse  for  faihng  to  make  a  defense.  Walker  v. 
Shreve,  87  IlL  474. 

The  negligence  of  one  partner  in  not  making  a 
defense  for  the  firm,  at  the  instance  of  the  other 
partner,  who  spoke  to  an  attorney,  but  gave  him 
no  names  of  witnesses,  prevents  an  injunction 
against  a  Judgment  on  a  firm  debt.  Walker  v. 
Kretslnger,48Ill.fiQe. 

The  negligence  of  a  complainant  in  not  making 
a  defense  is  not  excused  by  the  promise  of  the 
sheriff  to  inform  him,  after  service  of  process, 
whether  or  not  he  or  another  party  of  similar 
name  was  the  party  intended  to  be  served.  Higgins 
V.  Bullock,  78  Dl.  205. 

And  an  injunction  will  not  be  granted  against  a 
Judgment  where  a  new  trial  has  been  refused  at 
law  on  account  of  negligence  of  the  defendant  in 
not  defending,  and  sufficient  excuse  is  not  shown. 
Dodge  V.  Strong,  2  Johns.  Ch.  29i8. 

And  negligence  in  the  assertion  of  a  homestead 
right  by  which  It  is  made  ineffectual  will  preclude 
an  injunction  against  a  sale  on  execution,  where 
there  was  no  fraud  on  the  part  of  the  other  side, 
and  the  whole  trouble  was  caused  by  complainants 
own  laches.    Piatt  v.  Sheffield,  63  Ga.  627. 

Where  a  tort  in  forcibly  taking  a  note  from  com- 
plainant and  procuring  a  Judgment  thereon  against 
a  third  party  was  alleged,  but  complainant  waited 
without  reasonable  excuse  untU  the  Judgment 
was  rendered  on  the  note  and  until  the  tort  was 
barred  at  law,  an  injunction  was  refused  against 
proceedings  on  the  Judgment.  Hays  v.  Urquhart, 
68  Gku828. 

So,  where  a  Judgment  was  obtained  on  a  note, 
and  it  was  claimed  the  consideration  was  a  defec- 
81  L,  R.  A. 


tlve  engine,  and  the  Judgment  was  rendered  nearly 
two  years  after  the  note  was  given,  and  it  did  not 
appear  but  that  complainant  was  well  acquainted 
with  the  Insufficiency  of  the  engine,  bis  negligence 
in  failing  to  make  a  defense  prevented  an  injuno- 
tioo.    Parker  v.  Morton,  5  Blackf.  1. 

And  negligence  of  a  party,  not  excused,  in  failing' 
to  ascertain  the  amount  of  a  Judgment  rendered 
against  him,  within  the  time  allowed  for  appeal  or 
error,  will  prevent  an  injunction.  Anderson  v^ 
Oldham,  82  Tex.  228. 

g.  Delay  in  making. 

Where  the  wife  of  Q  recovered  Judgment  against 
B,  who  filed  motions  to  retcuc  costs  and  to  revive 
two  Judgments  against  O,  and  five  years  afterward 
B  commenced  an  action,  and  asked  for  an  injunc- 
tion against  the  Judgment  until  such  motions,  still 
pending,  were  heard  and  determined,  the  lack  of 
diligence  in  securing  the  determination  of  the- 
motions  prevented  an  injunction.  Boley  v.  Grts- 
wold,  2  Mont.  447. 

After  an  administrator  has  by  mistake  allowed  a 
claim  where  the  allowance  has  the  effect  of  a  Judg-^ 
ment  he  must  act  with  promptness  in  seeking  to 
enjoin  the  same,  and  cannot  be  relieved  for  mis- 
take of  law.    Ecclee  v.  Daniels,  16  Tex.  136. 

And  negligence  for  three  years  In  not  ascertain- 
ing or  making  a  defense  where  a  Judgment  was 
taken,  will  prevent  an  injunction  against  the 
Judgment.  Noble  v.  Butler,  25  Kan.  645;  Lawson  v. 
Bettlson,  12  Ark.  410. 

And  an  injunction  against  a  Judgment  that  is 
erroneous  will  be  refused  on  account  of  oomplaln- 
ant^s  gross  negligence.  Muscatine  v.  Mississippi  k 
M.  B.  Co.  1  Dill.  596. 

Failure  to  make  a  defense  at  law,  as  distinguished 
from  negligence  in  respect  to  defenses  generally, 
will  be  treated  In  a  subsequent  note  on  Jurindittion 
of  equitu  in  general  to  grant  injunctions  againgt 
judffments,  to  Jarrett  v.  Goodnow,  port,  — . 

See  further,  as  to  negligence,  note  on  Injuncdons 
agaitkgt  judgments  by  confession^  to  John  Y.  Farwell 
Co.  v.  Hubert  (Wis.)  80  K  R.  A.  242,  and  note  on  En- 
jidnina  Judgments  against  or  in  favor  of  sureties,  to- 
Michener  v.  Springfield  Engine  &  Thresher  Cki^ 
(Ind.)poee,60.  L  T. 
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of  judicial  discretion,  to  every  deputy  clerk 
in  this  commonwealth,  many  of  whom  are 
wholly  without  experience,  and  who,  under 
the  laws  of  this  state,  may  even  be  under 
the  affe  of  twenty-one  years ;  and  we  think, 
therefore,  that  the  injunction  issued  in  this 
action  was  invalid,  and  should  have  been 
dissolved,  for  the  additional  reason  that  it 
was  issued  by  a  deputy  clerk.  We  are  of 
the  opinion  that  the  court  below  properly 
dissolved  appellant's  injunction  and  dis- 
missed his  petition  with  damages  and  costs, 
and  th&t  judgment  is  affirmed. 


SOUTHERN  BUILDING  &  LOAN  ASSO- 
CIATION, of  Knoxville,  Tenn..  Appt, 

V, 

L.  C.  NORMAN,  Auditor  of  Public  AccounU. 


(. 


.Ky. 


.) 


1«   The  requirement  of  Stat.  •  4888t 

that  every  foreiflrn  buUdincr  and  loan  aSBodatioD 
dohig  buslnese  withio  the  state  shall  pay  into  the 
treasury  annually  2  per  oent  of  its  annual  groea 
receipts,  does  not  violate  Const  1 174,  requiring 
all  nonexempt  property,  whether  owned  by  nat- 
ural persons  or  corporations,  to  be  uniformly 
taxed  in  proportion  to  its  value,  but  providing 
that  nothing  shall  prevent  a  taxation  based  on 
•franchises." 

8.  The  obligation  of  preTious  contracts 
of  subscription  to  a  foreisrn  building  and  loan 
association  doing  business  within  the  state  is  not 
Impaired  by  Stat.  6  4228,  imposing  an  annual  tax 
of  2  per  oent  of  the  annual  gross  receipts  of  all 
such  associations. 

8.  The  ftreedom  of  commerce  between 
states  is  not  interfered  with  by  Stat.  6  4288,  re- 
quiring every  foreign  building  and  loan  associa- 
tion to  pay  into  the  treasury  annually  2  per  cent 
of  its  annual  gross  receipts. 

4*  The  equal  protection  of  the  laws  is 
not  denied  to  foreign  building  and  loan  asso- 
ciations doing  business  within  the  state,  by  Stat. 
•  4228,  requiring  such  associations  to  pay  into  the 
treasury  annually  2  per  oent  of  their  annual  gross 
receipts. 

(November  20,  ISOft.) 

APPEAL  by  plaintiff  from  a  iudgment  of 
the  Circuit  Court  for  Franklin  County  in 
favor  of  defendant  in  a  mandamus  proceeding 
to  compel  the  issuance  of  a  warrant  for  the  re- 
payment of  taxes  claimed  to  have  been  unlaw- 
fully exacted  from  petitioner.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  G.  Bullitt,  with  Messrs.  Knott  A 
Edelen,  for  appellant: 

The  sections  in  question  violate  §  174  of  the 
Constitution  of  Kentucky,  which  was  supposed 
to  guarantee  absolute  equality  of  taxation. 

This  exaction  was  not  in  the  nature  of  a  li- 
cense to  do  business  in  the  commonwealth.  A 
license  is  a  permission  to  do  business  in  the 
future,  while  a  tax  is  an  exaction  on  present 
values  or  past  business. 

Bouvier,  Law  Diet.;  18  Am.  &  Eng.  Enc. 
Law;  25  Am.  &  Eng.  Enc.  Law. 

NOTB.— For  exclusion  or  recognition  of  foreign 
corporations,  see  note  to  Cone  Export  &  C.  Co.  v. 
Foole  (8.  C.)  24  L.  R.  A.  880. 
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The  acts  in  question  operate  as  to  existing 
subscriptions,  to  impair  the  contract  of  sub* 
scription. 

iJe  Vignier  v.  New  Orleans,  16  Fed.  Rep.  11. 

The  sections  in  question  operate  to  impair 
that  freedom  of  commercial  intercourse  be- 
tween the  states  which  is  attempted  to  be  con- 
served by  the  Constitution  of  the  United  States. 

Welton  V.  Missouri,  91  U.  S.  280.  28  L.  ed. 
849;  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  1,  6 
L.  ed.  28;  Pensaeola  Teleg,  Co,  v.  Western  U. 
Teleg.  Co,  96  U.  8.  1,  24  L.  ed.  708;  Western 
U.  Teleg,  Go.  v.  Texas,  105  U.  S.  464,  26  L.  ed. 
1068;  Com.  v.  Smith,  92  Ky.  88;  Lyng  v. 
Michigan,  185  U.  8. 161, 84  L.  ed.  150, 8  Inters. 
Com.  Rep.  148;  Vruteher  v.  Kentucky,  141  U. 
8.  47.  85  L.  ed.  649;  Feeheimer  v.  Louisville,  84 
Ky.  806;  Fire  Asao.  of  Pennsylvania  v.  Neur 
York,  119  U.  8.  110.  80  L.  ed.  842. 

The  state  having  permitted  the  appellant  to 
come  into  the  state  and  transact  business,  it  is 
a  denial  of  the  equal  protection  of  the  laws  to 
exact  from  it  2  per  cent  of  its  business  under 
the  guise  of  taxation. 

Santa  Clara  County  v.  Southern  P.  R,  Co, 
118  U.  8.  896.  80  L.  ed.  118. 

Mr.  W«  J.  Hendrick  for  appellee. 

Haselri^lCt  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  involves  the  constitutionality 
of  the  statute  requiring  every  foreign  build- 
ing and  loan  association  doing  business  in  the 
state  to  pay  into  the  treasury  annually  $2  on 
every  $100  of  its  annual  gross  receipts.  Ky. 
Stat.  §  4228.  The  law  is  assailed  as  being, 
(1)  in  violation  of  section  174  of  the  state 
Constitution ;  (2)  as  impairing  the  obliga- 
tion of  contracts  in  existence  when  the  law 
became  operative;  (8)  as  an  unwarrantable 
interference  with  the  freedom  of  commerce 
between  the  states ;  and  (4)  as  denying  to  the 
association  the  equal  protection  of  the  laws. 
It  is  apparent  that  a  brief  inquiry  intio  the 
nature  of  the  business  done  by  the  association 
is  pertinent  to  a  proper  understanding  of  each 
of  these  contentions,  and  especially  in  so  far 
as  the  business  is  supposed  to  be  affected  w  ith 
an  interstate  character.  We  say  **  brief  in- 
quiry, "  because  the  general  characteristics  of 
these  associations  are  alike,  and  in  recent 
years  have  become  well  knOwn.  The  appel- 
lant's principal  office  is  at  Knoxville.  Tenn. 
Its  course  of  business  is  this :  £ach  subscrib- 
ing member  contracts  to  contribute  each 
month  a  stated  sum,  which  the  company 
agrees  to  invest  on  bond  and  mortgage ;  col- 
lecting the  interest  monthly,  and  reinvesting 
at  frequent  intervals  the  entire  moneys  re~ 
cefved  from  all  sources  for  the  benefit  of  the 
stockholders,  share  and  share  alike.  These 
contributions  are  made  at  the  rate  of  60  cen ta- 
per month  on  each  share  of  stock  subscribed, 
until  the  time  when  such  instalments  and 
their  accumulations  should  amount  to  the 
sum  of  $100  for  each  share.  This  period  is 
approximately  seven  years.  Prior  to  the  11th 
of  November,  1892,  when  the  law  in  question 
became  operative,  none  of  the  stock  had  ma- 
tured, though  the  appellant  had  been  doing 
business  in  the  state  and  had  made  numerous 
contracts.  From  the  date  named  until  June 
1,  1898,  the  gross  receipts  of  the  association 
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were  $98,057.60,  but  bow  much  of  this  was 
old  and  how  mach  was  new  business  does  not 
appear. 

1.  b  the  statute  in  conflict  with  section  174 
of  the  state  Constitution?  The  section  reads 
as  follows:  '^All  property,  whether  owned 
bj  natural  persons  or  corporations,  shall  be 
taxed  in  proportion  to  its  value,  unless  ex- 
empted by  this  Constitution :  and  all  corpo- 
rate property  shall  pay  the  same  rate  of  taxa- 
tion paid  by  individual  property.  Nothing 
in  this  Constitution  shall  be  construed  to  pre- 
vent the  general  assembly  from  providing  for 
taxation Imsed  on  income,  licenses,  or  fran- 
chises. "  In  this  connection  it  is  pertinent  to 
read  a  portion  of  section  181  of  the  same  in- 
strument: ''The  general  assembly  may,  by 
general  laws  only,  provide  for  the  payment 
of  license  fees  on  franchises,  stock  used  for 
breeding  purposes,  the  various  trades,  occu- 1 
pations.  and  professions,  or  a  special  or  ex-  • 
else  tax. "  It  is  said  that  the  imposition  of 
tbe  levy  of  2  per  cent  on  the  gross  receipts 
of  the  association  is  not  in  the  nature  of  a 
license  tax,  because,  as  those  terms  imply, 
such  a  tax  is  enforced  to  obtain  a  license  to 
do  business  in  the  future,  and  cannot,  in  the 
nature  of  things,  be  an  exaction  on  past  busi- 
ness. A  license,  it  is  said,  is  a  permission, 
«nd  the  payment  of  a  license  tax  proper  is  re- 
quired as  a  condition  precedent  to  doing  a 
business  otherwise  prohibited.  It  is  not  an 
income  tax,  because  tbe  company  has  no  prop- 
ertv  out  ef  which  an  income  may  arise ;  and 
it  IS  not  a  franchise  tax,  it  is  said,  because 
the  state  has  granted  no  franchise,  that  being 
a  grant  of  another  sovereignty.  The  conclu- 
sion is  reached,  therefore,  that  the  statute 
imposes  a  tax  on  the  business  of  tbe  associa- 
tion. As  this  business  in  this  state  consists 
solely  in  selling  shares  of  stock  to  Kentucky 
members,  it  is  manifest  the  companj*  can  have 
no  gross  receipts,  except  from  payments  made 
by  its  Kentucky  subscribers.  These  sub- 
scribers, under  section  4093,  Ky.  Stat,  are 
required  to  pay  taxes  on  their  shares  of  build- 
ing and  loan  association  stock  as  on  other  in- 
dividual persona]  property.  Therefore,  say 
•counsel,  undisguised  double  taxation,  and 
hence  taxation  not  in  proportion  to  its  value, 
is  imposed,  not,  as  sometimes  unavoidably 
happens,  on  the  same  property  in  the  hands 
of  different  owners,  but  double  taxation  of 
the  same  property  in  the  hands  of  the  same 
•owners,  because  the  association  is  a  purely 
mutual  one,  and  the  assets  belong  exclusively 
to  the  shareholders.  The  fallacy  of  the  argu- 
ment, it  seems  to  us.  lies  in  the  assumption 
that  this  statute  imposes  a  tax  on  property 
at  all.  Certainly  it  is  not  an  ad  valorem 
tax.  The  associations  of  the  kind  described 
generally  have  no  tangible  property  within 
the  state,  and  we  do  not  regard  the  purpose 
of  the  statute  to  be  to  force  an  artificial  »itus 
on  the  obligations  due  tbe  association  from 
its  members  for  stock,  dues.  etc.  Indeed, 
those  contracts  cannot  be  said  to  have  any 
•certain  value.  The  members  own  the  con- 
tracts of  subscription,  it  is  true,  but  upon 
notice  these  may  retire  from  membership,  and 
withdraw  the  value  of  their  payments,  sub- 
ject to  conditions  not  necessary  to  notice. 
The  business  nevertheless  is  a  valuable  one. 
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and  it  is  for  the  privilege  of  doini;  this  busi- 
ness that  the  tax  is  imposed.  It  is  not  a  tax 
on  the  corporate  franchise,  for  the  coocluaive 
reason  that  the  state  does  not  grant  thia,  but 
it  is  a  tax  on  the  franchise  of  doing  business 
in  this  state,  and  in  this  sense  a  franchise 
tax.  It  is  true,  the  amount  of  the  gross 
receipts  of  the  company  are  taken  as  the 
measurement  of  the  tax,  but  this  is  <mly  tbe 
adoption  of  a  fair  and  just  standard.  Such 
taxes  may  be  measured  by  dividends,  by  the 
amount  of  the  capital  stock,  by  the  extent  of 
the  business  transacted,  by  the  net  earnings, 
by  the  gross  recepits,  etc.  In  the  earl  ier  cases 
a  tax  upon  the  gross  receipts  of  a  railroad 
was  held  not  to  be  a  direct  tax  on  the  prop- 
erty, but  a  tax  upon  the  franchise  of  the  cor- 
poration, measured  by  the  extent  of  its  busi- 
ness. 8taU  Tax  an  I&Uteay  Grou  BeeeipU,  83 
U.  S.  15  Wall.  284,  21  L.  ed.  164.  But  sub- 
sequently tbe  same  court,  in  Fhrgo  v.  Stevens, 
121  U.  S.  2d0,  30  L.  ed.  888,  and  Philadelphia 
<£  8.  Mail  8,  8.  Co.  v.  Penneylvania,  122  U. 
S.  326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep. 
308,  modified  or  rather  denied  the  right  of  the 
state  to  thus  tax  an  interatate  agency  under 
such  a  guise.  With  this  feature  of  the  tax- 
ing power,  however^  we  have  nothins;  to  do 
here.  To  the  extent  that  such  a  claim  is 
urged  by  counsel,  we  shall  notice  it  pres- 
ently. Regarded  as  a  tax  for  the  privilege 
of  doing  business  in  the  state,  we  see  at  once 
that  the  plea  of  want  of  uniformity  and  fail- 
ure to  tax  in  proportion  to  value  becomes 
unavailing;  so,  also,  the  contention  that 
there  is  double  taxation.  If  the  tax  is  found 
to  be  in  effect  a  franchise  tax,  the  complaint 
cannot  be  made  that  the  property  of  the  cor- 
poration is  otherwise  taxed,  or  is  nontaxable. 
Society  for  8aving$  v.  Coite,  73  U.  S.  6  Wall. 
594.  18  L.  ed.  897 ;  PicpU  v.  Rome  Ins,  Go. 
92  N.  Y.  328.  In  our  opinion,  however,  there 
is  in  fact  no  unequal  or  double  taxation  im- 
posed. So  far  as  borrowing  membera  are  con- 
cerned, they  do  not  list  their  shares  for  taxa- 
tion, and,  while  the  subscribera  for  paid  stock 
pay  on  their  shares  as  on  other  individual 
property,  the  company  pays  no  annual  tax 
on  these  shares.  After  paying  on  its  gross 
receipts  for  any  given  year.  It  never  again 
pays  on  tbe  receipts  of  that  year.  It  never 
receives  them  again.  The  one  payment  ex- 
hausts tbe  force  of  the  statute  for  all  time. 
2.  Counsel  say  that,  viewed  from  the  stand- 
point of  the  company,  the  subscriptions  may 
be  regarded  as  choses  in  action,  and  having 
no  situs  in  this  st-ate,  except  tbe  artificial  one 
created  by  this  statute,  the  contracts  of  sub- 
scription made  before  tbe  law  was  passed  are 
impaired  to  the  extent  of  tbe  tax  imposed. 
In  De  Vignier  v.  JV^«w  Orleans,  16  Fed.  Rep. 
11— ,  tbe  case  relied  on  by  counsel, — It  was 
held  that  **  in  tbe  absence  of  any  provisions 
of  the  statute  which  bad  entered  into  and 
formed  part  of  the  contract,  giving  the  right 
to  impose  a  tax,  bonds  or  other  obligations 
of  a  city,  which  belong  to  nonresidents,  can- 
not be  taxed  without  impairing  tbe  force  of 
the  obi igation  itself. "  But  we  have  seen  that 
there  is  no  purpose  here  to  tax  the  property 
of  the  corporation,  or  impart  to  its  property 
a  forced  location,  contrary  to  the  settled  rules 
which  govern  that  class  of   property.     The 
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principle  announced  in  the  case  is  not  ap* 
plicable. 

8  and  4.  Finally  it  is  said  that  the  freedom 
of  commerce  between  the  states  is  interfered 
with,  and  the  equal  protection  of  the  laws 
denied  the  corporation.  The  statute,  what- 
ever may  be  said  of  the  nature  of  the  tax  it 
imposes,  in  express  terms,  affects  only  busi- 
ness done  within  the  state.  The  business — 
traffic  or  commerce,  if  jrou  please  so  to  term 
it — of  the  corporation  is  purely  internal  or 
domestic.  Having  under  consideration  the 
validity  of  a  tax  imposed  on  a  Nebraska  ex- 
press company  hy  a  Missouri  statute  (Act 
May  16,  1889)  similar  to  the  one  now  in  ques- 
tion, the  supreme  court,  by  Justice  Lamar, 
after  quoting  the  statute,  said :  **  It  is  mani- 
fest that  these  proyisions  of  the  statute,  so 
far  from  imposing  a  tax  upon  the  receipts  de- 
rived from  the  transoortation  of  goods  be- 
tween other  states  and  the  state  of  Missouri, 
expressly  limit  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business 
done  w  i  thin  the  state.  This  positi  ve  and  oft- 
repeated  limitation  to  business  done  within 
the  state,  that  is,  business  begun  and  ended 
within  the  state,  evidently  intended  to  ex- 
clude, and  the  language  employed  certainly 
does  exclude^  the  idea  that  the  tax  is  to  be 
imposed  upon  the  interstate  business  of  the 
company.  'Business  done  within  the  state' 
cannot  be  made  to  mean  business  done  be- 
tween that  state  and  other  states.  **  Pacific 
Eip.  Co.  v.  8HbeH,  142  U.  8.  889.  35  L.  ed. 
1035,  8  Inters.  Com.  Hep.  810.  This  case  is 
decisive  also  of  other  contentions  made  by  the 
appellant  here.  The  tax  under  consideration 
was  one  on  the  ^oss  receipts  of  a  foreign  cor- 
poration, and  It  was  contended  that  the  act 
violated  "  the  requirements  of  uniformity  and 
equality  of  taxation  prescribed  by  the  Con- 
stitution of  Missouri,  and  thereby  denies  to 
The  complainant  the  equal  protection  of  the 
laws  of  the  state  which  the  14th  Amendment 
to  the  Constitution  guarantees  shall  not  be 
abridged  by  state  action.''  The  court  said 
that  it  had  repeatedly  ''laid  down  the  doc- 
trine that  diversity  of  taxation,  both  with  re- 
spect to  the  amount  imposed  and  the  various 
species  of  property^lected  either  for  bearing 
its  burdens  or  for  being  exempt  from  them, 
is  not  inconsistent  with  a  perfect  uniformity 
and  equality  of  taxation  in  the  proper  sense 
of  those  terms,"  citinfl:  BeU*s  Oap  R.  Co.  v. 
PtJiwryltania,  134  U.  'B.  282,  287,  88  L.  ed. 
«»,  895.  and  Hanie  Ins.  Co.  v.  J^ew  York,  134 
U.  8.  594,  606,  607,  88  L.  ed.  1025.  1082. 
The  perfect  application  of  these  principles  to 
the  case  at  hand  becomes  apparent  when  we 
observe  the  substantially  perfect  identity  be- 
tween our  statute  and  the  Missouri  statute. 
For  not  only  was  the  complainant  a  foreign 
"corporation,  and  the  tax  one  on  its  gross  re- 
ceipts on  business  done  in  the  state,  but  the 
rate  was  ^  on  the  $100  of  such  receipts  taken 
in  for  one  year  next  preceding  a  time  certain 
"fixed  in  the  statute.  The  court  further  pro- 
ceeds to  demonstrate  that  the  manner  of  tax- 
ing the  express  company,  which  had  no 
tangible  property  in  the  state,  of  conse- 
quence, was  necessarily  different  from  that 
of  other  corporations,  but  there  was  no  unjust 
discrimination  on  that  account.  We  may  ob- 
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jBerve  here  that  the  burdens  imposed  on  ap- 
pellant by  the  statute  under  consideration 
are  substantially  the  same  as  those  imposed 
on  other  similar  corporations,  similarly  sit- 
uated. In  the  case  of  I^re  Asio,  of  Philadd- 
phia  v.  New  York,  119  U.  8.  110,  80  L.  ed. 
842,  relied  on  by  the  appellant,  the  plaintiff 
in  error  was  a  fire  insurance  company  of 
Pennsylvania  doing  business  in  the  state  of 
New  York,  and  the  question  was  what  effect 
the  14th  Amendment  of  the  Constitution 
should  be  given  in  the  matter  of  taxing  the 
foreign  corporation.  The  court  first  decided 
that  "^  issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce. "  The  case  of  Paul 
v.  Virginia,  75  U.  8.  8  Wall.  168,  19  L.  ed. 
857,  was  also  distinctly  approved,  wherein 
it  was  said :  "Having  no  absolute  right  of 
recognition  in  other  states  but  depending  for 
such  recognition  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose. 
They  may  exclude  the  foreijjn  corporation 
entirely,  they  may  restrict  its  business  to 
particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts 
with  their  citizens  as  in  their  judgment  will 
best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion. "  And  a  tax 
of  8  per  cent  on  the  premiums  received  by 
the  complaining  company  in  the  state  of  New 
York  for  a  given  year  was  upheld  because  a 
like  tax  had  been  imposed  on  New  York  in- 
surance companies  doing  business  in  Penn- 
sylvania. The  court  also  approved  its  former 
decision  in  Dveat  v.  Chicago,  77  U.  8.  10 
Wall.  410,  19  L.  ed.  972.  where  it  was  said : 
''The  power  of  the  state  to  discriminate  be- 
tween her  own  domestic  corporations  and 
those  of  other  states,  desirous  of  transacting 
business  within  her  jurisdiction,  is  clearly 
established.  As  to  the  nature  or  degree  of 
discrimination,  it  belongs  to  the  state  to  de- 
termine, subject  only  to  such  limitations  on 
her  sovereignty  as  may  be  found  In  the  funda- 
mental law  of  the  Union."  The  right  to  im- 
pose the  tax  in  the  case  at  hand  does  not  de- 
pend, it  seems  to  us,  on  its  being  paid  as  a 
condition  precedent  to  the  entrance  of  the  cor- 
poration into  the  state.  If  the  corporation, 
by  the  diligence  of  its  agents,  entered  the 
state  before^any  law  was  enacted  to  exclude 
it  or  tax  its  privileges,  it  still  cannot  be  said 
that  the  state  assented  to  such  entrance,  or 
gave  it  any  official  recognition  whereby  it 
was  precluded  from  imposing  a  reasonable  tax 
on  its  right  to  transact  business,  and  rating 
it  according  to  the  amount  of  business  done 
after  the  enactment  of  the  law.  It  was  at 
least  a  tax  on  the  privilege  of  doing  business 
after  the  enactment  of  the  law,  and  its  col- 
lection postponed  in  order  that  the  sum  of  it 
might  l^  fixed  with  regard  to  the  amount  of 
business  done.  It  might  have  been  fixed 
without  regard  to  such  amount.  We  do  not 
think  that  the  modification  of  the  charge  of 
$25  on  the  agent  of  the  corporation,  fixed  on 
all  alike,  a&cts  the  right  to  impose  the  tax 
in  question.  This  was  in  the  nature  of  a  fee 
for  the  license  not  exceeding  the  cost  of  its 
issual,  and  the  regulations  with  respect  thereto. 
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It  may  be  observed,  finally*  tbat  while  the 
language  of  some  of  the  cases  cited,  and 
others  not  referred  to,  sustains  the  position 
that  the  state  may  favor  its  own  corporations, 
or  impose  a  less  tax  on  them  thaii  on  foreign 
ones,  the  assertion  of  that  principle  is  not 
necessary  here  to  sustain  the  statute  in  ques- 
tion. It  does  not  follow,  because  different 
plans  of  taxation  are  adopted  with  respect  to 
the  two  classes,  that  there  is  a  discrimination 


against  either.  It  is  practically  impossible 
to  compare  a  tax  rate  fixed  on  property  on  the 
ad  valorem  system  with  a  rate  fixed  without 
reference  to  the  value  of  property,  but  as  s. 
tax  on  the  privilege  of  doing  business.  But 
an  examination  of  our  various  statutes  will, 
we  think,  show  no  discrimination  against  the 
nonresident  corporatiuu. 

I7u  judgment  ditmimng  the  petition  is  af- 
firmed. 
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James  HOYT  et  ah,  Appts,, 

V. 

J.  T.  LOVETT  COMPANY. 
(71  Fed.  Bep.  178.) 

!•  Prior  use  of  a  name  by  other  per- 
sons is  snAcient  to  defeat  a  trade, 
mark,  although  it  was  not  a  commercial  use 
and  was  only  for  a  short  period,  if  it  was  such 
tbat  the  mime  bad  already  become  extensively 
recognised  and  well  known  before  it  was  claimed 
as  a  trademark. 

2.  The  words  **  Green  Mountain**  can- 
not be  appropriated  by  an  individual  as  a 
trademark  for  grape  vines  and  grapes  which  are 
the  natural  product  of  the  Green  mountains,  to 
the  exclusion  of  others  who  deal  in  similar  arti- 
cles originating  in  tbe  same  locality. 

8*  An  organic  article  which  by  the  law^ 
of  its  nature  is  reproductive  and  derives 
its  chief  value  from  its  Innate  vital  powers  inde- 
pendently of  tbe  care,  management  or  ingenuity 
of  man,  sucb  as  seeds,  plante,  or  vines,  cannot  be 
the  subject  of  a  trademark  so  as  to  prevent  the 
use  of  the  name  of  tbe  parent  stock  by  any  per- 
son cultivating  and  selling  its  products. 

(December  8,1806.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  New  Jersey  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  infringement  of  a  trademark  and  to  enjoin 
the  further  infringement  thereof.    Affirmed. 

Before  Acheson  and  Dallas,  Circuit  Judges, 
and  Wales,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rowland  Cox,  for  appellants: 

The  term  "Green  Mountain,  when  applied 
to  grapevines,  was  an  arbitrary  or  fanciful 
designation  which  could  be  adopted  as  a  trade- 
mark. 

Williams  v.  Bpence,  25  How.  Pr.  866;  WiU- 
iams  V.  Adams,  8  Biss.  452,  7  Rep.  618;  Wind- 
sor V.  Clyde;  9  Phila.  518. 

A  right  of  property  in  a  trademark  does 
not  depend  upon  priority  of  use.  In  this  re- 
spect trademarks  differ  essentially  from  patents. 

Menendez  v.  Holt,  128  U.  8.  521,  82  L.  ed. 
526;  Golman  v.  Crump,  70  N.  Y.  580. 


The  material  question  in  the  case  is  whether 
a  person  who,  by  his  enterprise,  industry,  or 
skill,  produces  a  new  vine  or  plant  can  select 
and  apply  to  it  an  arbitrary  name,  and  be  pro- 
tected in  the  use  of  that  name  as  a  trademark. 
Analogous  cases  say  that  he  can. 

SelcXoto  V.  Baker,  98  N.  Y.  59,  45  Am.  Rep. 
169;  Cellvloid  Mfg.  Co,  v.  Cellonite  Mfg.  Go. 
82  Fed.  Rep.  94;  Menendez  v.  Holt,  supra/ 
Congress  d  E.  Spring  Co.  v.  High  Bock  Con- 
gress Spring  Co,  45  N.  Y.  291,  6  Am.  Rep.  82; 
Cox,  Manual  of  Trade  Mark  Cases,  650;  Id. 
429;  Id.  727. 

Tbe  circumstances  that  the  defendant  uses 
the  designation  '•  Green  Mountain,"  without 
using  the  incidental  features  which  complain- 
ants have  employed  in  connection  with  it,  ia 
an  immaterial  circumstance. 

Where  the  trademark  consists  of  a  word 
which  is  chiefly  addressed  to  tbe  ear,  the  man- 
ner in  which  it  is  used  is  obviously  immaterial. 

Enoch  Morgan* s  Sons  Co.  v.  Wendoter,  4S 
Fed.  Rep.  420.  10  L.  R.  A.  288;  Hier  v.  Abra- 
hams, 82  N.  Y.  519,  87  Am.  Rep.  589;  Menen- 
dez V.  Holt,  128  D.  S.  514,  82  L.  ed.  526. 

The  presumptions  in  favor  of  a  patent  or 
statutory  right  are  of  great  weight. 

American  Box  Mach.  Co.  v.  DajL  32  Fed. 
Rep.  585;  McMiUin  v.  Barday,  5  Fish.  Pat. 
Cas.  205;  Coffin  v.  Ogden,  85  U.  S.  18  Wall. 
120,  21  L.  ed,  821;  Comsiock  v.  Sandusky  Seat 
Co.  8  Bann.  &  Ard.  188,  18  Off.  Gaz.  280. 

If,  in  any  instance,  it  appears  that  the  de- 
fendant is  endeavoring  to  "steal  away  an- 
other's business  and  gw)dwiH"  (Celluloid  Mfg, 
Co.  V.  Cellonite  Mfg,  Co.  32  Fed.  Rep.  97),  he 
will  be  restrained. 

Lawrence  Mfg,  Co,  v.  Tennessee  Mfg,  Co.  188 
U.  8.  587,  84  L.  ed.  997;  LePage  Co.  v.  Russia. 
Cement  Co.  51  Fed.  Rep.  941,  17  L.  R.  A.  854, 
5  U.  8.  App.  112;  Coats  v.  Merrick  Thread  Co. 
149  U.  8.  562,  87  L.  ed.  847;  Taendsticksfabriks 
Akticbolagat  Vulcan  v.  Myers,  189  N.  Y.  864. 

Prior  to  1889  the  term  "  Green  Mountain'^ 
had  never  been  used  In  commerce.  To  the  ex- 
tent that  it  was  used  it  signified  just  what  we 
claim  it  signifies  to  day,  a  product  of  the  com- 
plainants or  their  assignor.  It  had  not  taken 
Its  place  in  the  language  as  indicating  a  partic- 
ular thing.  When  complainants  adopted,  ap- 
plied, and  registered  it.  they  did  not  disturb 


Note.— The  above  case  presents  a  novel  question 
in  respect  to  tbe  ri^bt  to  have  a  trademark  In 
such  organic,  reproductive  articles  as  irrapevines. 
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I     As  to  trademark  in  geographical  names,  see  Levy 
v.  Waitt  (C.  C.  App.  Ist  C.)  25  L.  R.  A.  190,  and  cases 
I  there  cited. 
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its  origioal  meaning  as  indicating,  (1)  a  vine  of  a 
particular  variety,  (2)  grown  by  them. 

Kohler  Mfg-  Co.  v.  Bethore,  68  Fed.  Rep.  264, 
459  Fed.  Rep.  576. 

Mr,  Angnstns  T,  €hirlits»  witli  Mr, 
Henry  S.  White,  for  appellee: 

It  is  not  the  registration  that  makes  a  party 
-owner  of  a  trademark,  he  must  be  the  owner 
before  he  can  register. 

Brou>er  y.  Boulton,  58  Fed.  Rep.  889;  Dela- 
ware dk  H.  Canal  Go.  v.  Clark,  80  U.  8.  18 
Wall.  Oil,  20  L.ed.  581. 

The  latter  case  settled  the  doctrine  for  this 
<»untry: 

1.  That  the  generic  name  of  an  article  can 
never  be  a  trademark: 

2.  That  the  name  of  a  district  of  country 
where  an  article  originates  can  never  be  mo- 
nopolized by  one  person  as  against  another 
who  is  dealing  in  similar  articles  originating  in 
the  same  distnct; 

8.  Tliat  trademark  rights  rest  upon  priority 
of  use; 

4  That  a  claim  to  monopolv  cannot  be  sus- 
tained upon  the  theory  of  trademark  or  trade- 
name. 

Hostetter  v.  Fries,  17  Fed.  Rep.  620;  Le- 
^Uanche  Battery  Co.  v.  Western  Electric  Co.  28 
Fed.  Rep.  276;  Eh)an$  v.  Von  Laer,  32  Fed. 
Rep.  158. 

No  circular,  price  list,  or  advertisement,  no 
matter  how  frequently  repeated,  can  constitute 
a  trademark. 

Candu  v.  Deere,  54  lU.  489, 5  Am.  Rep.  186. 

The  complainants  can  have  no  trademark  in 
the  name  ''Green  Mountain." 

The  public  use  of  the  name  was  established 
by  Mr.  Paul,  before  complainants  ever  heard 
of  the  Green  Mountain.  That  which  has  once 
gone  into  public  use  cannot  thereafter  be  ap- 
propriated by  any  one. 

Egbert  v.  Lippmann,  104  U.  S.  885,  26  L.  ed. 
•755. 

No  one  has  a  right  to  appropriate  a  sign  .or 
43ymbol  which  from  the  nature  of  the  fact  it  is 
used  to  signify  others  may  employ  with  equal 
truth,  and  therefore  have  an  equal  right  to 
employ  for  the  same  purpose. 

DOaware  d  H.  Canal  Co.  v.  Clark,  80  U.  8. 
18  Wall.  811, 20  L.  ed.  581;  Humphrey$  Hometh 
paUue  Medicine  Co.  v.  Hilton,  60  Fed.  Rep. 
■758. 

The  geographical  name  merely  cannot  be  a 
valid  trademark. 

Wales*  District  Judge,  delivered  the  opin- 
ion of  the  court: 

James  Hoyt  and  Edwin  Hoy t  sued  the  J.  T. 
Lovett  Company  for  the  infringement  of  their 
common-law  and  registered  trademark,  under 
which  they  claimed  the  exclusive  right  to 
propagate  and  sell  grapevines,  grapevine  slips, 
«nd  grapes  cultivated  and  produced  by  them, 
and  to  which  they  had  nven  the  name  of 
"Green  Mountain  Grape.  The  circuit  court 
dismissed  the  complainants'  bill,  on  the  ground 
that  *'the  case  seems  clearlv  to  fall  within  the 
principles  stated  by  Mr.  Justice  Jackson  in 
Columbia  MiU  Co.  v.  Alcorn,  150  U.  S.  460, 87 
L.  ed.  1144,  and  is  governed  by  it"  In  the 
•case  referred  to  the  court  says:  "The  fl;eneral 
principles  of  law  applicable  to  trademarks,  and 
the  conditions  under  which  a  party  may  estab- 
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lish  the  exclusive  right  to  the  use  of  a  name  or 
symbol,  are  well  settled  by  the  decisions  of  this 
court,  .  .  .  which  .  .  .  establish  the 
following  general  propositions:  .  .  .  (8) 
That  the  exclusive  right  to  the  use  of  the  mark 
or  device  claimed  as  a  trademark  is  founded  on 
priority  of  appropriation;  that  is  to. say,  the 
claimant  of  the  trademark  must  have  been  the 
first  to  use  or  employ  the  same  on  like  articles 
of  production.  (4)  Such  trademark  cannot 
consist  of  words  in  common  use  as  designating 
locality,  section,  or  region  of  country." 

The  law  beine  thus  settled,  we  have  only  to 
consider  its  application  to  the  facts  of  the  case 
now  before  us. 

1.  Priority  of  adoption  and  use.  Each  of 
the  parties  to  the  present  suit  has  been  for 
many  years  extensively  engaged  in  the  busi- 
ness of  a  nurseryman;  the  complainants  at 
New  Canaan,  in  the  state  of  Connecticut,  and 
the  defendant  at  Little  Silver,  in  the  state  of 
New  Jersey.  The  bill  alleges  that  the  com- 
plainants, in  and  about  the  year  1885,  dis- 
covered the  vine  to  which,  after  three  years  of 
experimental  cultivation  and  propagation,  they 
gave  the  name  of  "Green  Mount^n  Grape; 
Uiat  they  selected  and  used  this  name  as  a  trade- 
mark in  advance  of  all  others,  and  have  since 
continuously  used  it  to  denote  and  indicate 
their  grapevines,  and  also  the  grape  produced 
therefrom;  that  the  said  trademark  was  reg- 
istered in  the  patent  office  of  the  United  States 
on  the  27th  of  August,  1889;  and  that  the  de- 
fendant has  fraudulently  used  the  name.  The 
answer  denies  all  the  material  matters  set  out 
in  the  bill,  excepting  the  fact  of  registration, 
and  specially  denies  that  the  complainants  were 
the  first  to  select  and  adopt  the  name  which 
they  claim  as  a  trademark.  The  record  shows 
that  J.  M.  Paul,  who  carried  on  a  nursery  on  a 
small  scale  at  North  Adams,  Mass.,  in  the 
year  1884,  and  probably  earlier,  found  some 
grapevines  growing  wild  on  or  near  the  side 
of  the  Green  mountains,  in  the  state  of  Ver- 
mont, on  the  farm  of  Mr.  Clough,  from  whom 
he  bought  them,  and  that  in  the  spring  of  that 
year  he  sent  one  of  the  vines  to  Mr.  Hathaway, 
of  Easton,  N.  Y.,  with  a  wooden  label  attached 
thereto,  bearing  the  words  **Green  Mountain." 
Previous  to  this  Mr.  Paul,  while  on  a  visit  to 
the  home  of  his  old-time  friend,  Mr.  Hatha- 
way, had  mentioned  his  discovery  of  the  vines, 
and  the  two,  after  talking  over  the  subject  of 
a  suitable  name  for  the  new  vine,had  concluded 
that  "Green  Mountain"  "would  cover  the 
whole."  The  first  vine  planted  by  Mr.  Hatha- 
way did  not  live,  and  in  the  spring  of  1885  he 
planted  another  of  the  same  variety,  labeled 
with  the  same  name,  received  from  Mr.  Paul, 
which  survived,  and  bore  fruit  in  the  summer 
of  1886;  and  from  this  last  vine  he  sold  eyes 
on  slips  to  different  buyers,  among  whom  was 
the  J.  T.  Lovett  Company,  by  the  name  of  the 
"Green  Mountain  Grape."  This  witness  also 
states  that  he  had  sold  and  given  away  some  of 
these  vines  to  his  neighbors  as  the  Green  Moun- 
tain grape,  and  that  the  vines  are  now  known 
in  his  neighborhood  by  that  name.  Mr.  Hath- 
away is  distinct  in  his  recollection  of  the  cir- 
cumstances thus  briefly  narrated,  and  he  is 
corroborated  as  to  the  fact  of  prior  use  by  other 
witnesses.  Mr.  Edwin  Hoyt,  one  of  the  com- 
plainants, and  the  only  witness  produced  in 
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support  of  the  bill,  says  that  Mr.  Paul  sent  them 
a  sample  of  the  Green  Mountain  grape  in  the 
sprinff  of  1885;  that  they  had  at  first  thought 
of  calling  it  the  **New  Canaan  Grape,"  and 
had  prepared  a  device  taken  from  a  pictorial 
Bible,  representing  the  two  returning  spies 
bearing  pn  their  shoulders  a  staff  from  which 
was  suspended  a  large  cluster  of  grapes,  but 
upon  further  reflection  "we  thought  the  words 
'Green  Mountain,'  the  place  where  the  vine 
originated,  would  carry  with  it  the  idea  of 
hardiness;  that  perhaps  the  vine  would  take 
better;  .  .  .  and  we  finally  adopted  the 
name  'Green  Mountain,'  with  the  same  pic- 
ture;" and  that  this  name  has  been  used  by 
them  since  January,  1889.  Mr.  Hoyt  also 
states  that  the  vine  was  discovered  by  Mr. 
Paul,  who  bought  it  of  Clough.  In  a  let- 
ter from  the  complainants  to  the  defendant, 
dated  September  11,  1888,  they  wrote:  "We 
send  you  by  express  a  sample  of  our  new 
grape,  the  'Green  Mountain.'  This  grape  orig- 
inated in  the  Green  mountains;  hence  its 
name."  The  complainants  published  two  ad- 
vertisements, dated,  respectively,  Pebruanr, 
1890,  and  August,  1890,  in  which,  after  de- 
scribing the  excellent  qualities  of  their  new 
grape,  they  notified  the  public  that:  "£ach 
vine  sold  will  be  sealed  with  our  trademark. 
.  .  .  Our  copyright  name  'Green  Moun- 
tain,' gives  us  the  exclusive  right  for  its  prop- 
agation for  sale." 

On  August  25,  1890,  the  defendant  wrote  to 
the  complainants,  inquiring:  "On  what  terms 
will  you  supply  us  some  seals?  A  party  offered 
us  the  wood  of  a  vine  of  the  Green  Mountain 
grape  last  fall,  which  he  said  came  into  his 
possession  before  you  had  purchased.  This 
was  before  we  knew  that  you  were  going  to 
have  the  grape  copyrighted,  and  we  bought 
the  wood,  and  propagated  from  it  a  few  vines, 
perhaps  a  hundred." 

The  complainants  reply  by  letter  to  this  in- 
quiry, on  August  27,  18W):  "You  say  you  got 
the  wood  of  a  party  who  procured  it  before  we 
had  purchased  it.  We  do  not  think  this  can 
be  so,  as  we^have  had  it  nearly  five  years  now, 
but  did  not  offer  it  for  sale  until  last  spring  a 
year  ago.  Would  you  object  telling  us  from 
what  source  you  receivea  your  wood?  Mr. 
Paul  told  us  there  were  no  vines  sold  which 
would  do  us  any  harm.  He  is  dead  now,  and 
there  is  no  finding  out  to  whom  he  sold  vines, 
or  the  date  he  bought  the  vines  from  Mr. 
Clough." 

At  the  time  of  the  sale  by  Mr.  Paul  to  the 
complainants,— December  20,  1886,— he  en- 
tered into  a  written  contract  with  them,  the 
substance  of  which  was  that  he  would  furnish 
the  wood  grown  from  the  Green  Mountain 
vine  on  his  place,  or  under  his  control,  so  long 
as  the  said  Hoyt'sSons  shall  require  it,  or  until 
six  years  shall  have  expired;  and  without  the 
latter's  consent  would  not  furnish  the  wood  to 
any  other  person.  It  is  quite  probable  that 
the  complainants  honestly  believed  they  had 
acquired  the  sole  right,  under  this  agreement, 
to  propagate  and  sell  the  vine,  but  they  acted 
mistakenly,  since  the  evidence  proves  that,  be- 
sides Hathaway,  at  least  two  other  persons — 
Mr.  Terry  ancf  Mr.  Francis— had  each  pro- 
cured a  Green  Mountain  vine  from  Mr.  Paul, 

^d  had  successfully  cultivated  them,  before 
L.  R.  A. 


the  complainants  had  decided  to  adopt  "Green 
Mountain"  as  a  tradename.  The  registration 
of  the  trademark  does  not  help  the  complain- 
ants. It  amounts  to  nothing  more  than  prima 
facie  evidence  of  ownership,  and  does  not  con- 
fer a  title  upon  the  complainant,  if  some  other 
person  has,  by  adoption,  acquired  a  prior  right 
to  its  use.  Olen  Cow  Mfg.  Co,  v:Ludel%ng,  22 
Fed.  Rep.  826. 

In  Delaware  cfe  H,  Canal  Co,  v.  Clark,  80  U. 
S.  18  Wall.  822,  20  L.  ed.  588,  the  court  said.- 
"The  office  of  a  trademark  is  to  point  out  dis- 
tinctively the  origin  or  ownership  of  the  article 
to  which  it  is  affixed;  or,  in  other  words,  to- 
^ive  notice  who  was  the  producer.  This  may, 
m  many  cases,  be  done  by  a  name,  a  mark,  or 
a  device  well  known,  but  not  previously  ap- 
plied to  the  same  article." 

The  defendant  is  not  charged  with  an  at- 
tempt to  palm  off  hiis  goods  as  the  goods  of  the 
complainants,  nor  is  there  any  evidence  that 
the  defendant  attempted  to  deceive  the  public 
by  a  counterfeit  or  any  imitation  of  the  tatter's 
device.  On  this  branch  of  the  case  the  evi- 
dence appears  to  be  conclusive  that  the  com- 
plainants had  been  anticipated  in  the  use  of 
the  name  which  they  undertook  to  claim  as  a 
trademark.  We  have  not  overlooked  the  con- 
tention of  counsel  that  the,prior  use  by  Messrs. 
Hathaway,  Terry,  and  Francis  was  not  a  com- 
mercial use,  and  was  only  for  a  short  period 
before  the  registration.  This  distinction  is 
UDimportant  in  view  of  the  fact  that  the  name 
had  already  become  extensively  recognized  and 
well  known  before  the  selection  by  complain- 
ants as  descriptive  of  this  particular  variety  of 
grape;  and  the  length  of  time  it  had  been  on 
the  market,  if  anterior,  is  not  material.  No* 
usage  or  custom  has  been  brought  to  our  notice 
in  support  of  the  suggestion  that  the  right  of 
the  public  to  the  use  of  a  name,  as  applied  to 
a  particular  article,  is  limited  by  the  number 
of  sales,  few  or  many,  which  may  have  been 
mpde  previous  to  its  adoption  by  a  person  who 
claims  it  as  a  trademark.  It  is  not  pretended 
that  Mr.  Hathaway  was  under  any  obligation 
which  should  have  prevented  him  from  selling 
the  vines  when  he  did;  and  one  lawful  prior 
sale  by  him,  like  Mercutio's  wound,  is  enough. 

2.  The  right  to  the  use  of  a  geographical 
name.  This  conclusion  dispenses  with  any- 
thing more  than  a  brief  reference  to  the  other 
defenses.  The  words  "Green  Mountain"  be- 
ing used  to  denote  the  place  of  origin  of  the 
article  to  which  they  were  affixed,  and  the 
fact  that  this  article  is  a  natural  product,  bring 
the  present  case  within  the  rule  laid  down  in 
Delaware  dh  B.  Canal  Co.  v.  Clark  and  Coltim- 
Ma  MiU  Co.  v.  Alcorn,  already  cited.  In  the 
first  of  these  cases  the  attempt  was  made  to  se- 
cure to  the  complainant  the  exclusive  use  of 
the  name  "Lackawanna  Coal,"  as  applied,  not 
to  any  manufacture  of  theirs,  but  to  that  por- 
tion of  the  coal  of  the  Lackawanna  valleys 
which  they  mined  and  sent  to  market,  differ- 
ing neither  in  nature  nor  quality  from  all  other 
coal  of  the  same  region.  The  reasons  why 
such  use  cannot  be  allowed  are  thus  presented 
by  Mr.  Justice  Strong,  speaking  for  the  court: 
""No  one  can  claim  protection  for  the  exclusive 
use  of  a  trademark  or  tradename  which  would 
practically  give  him  a  monopoly  in  the  sale  of 
any  goods  other  than  those  produced  or  made 
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by  himself.  If  he  could,  the  public  would  be 
injured  rather  than  protected,  for  com^tition 
would  be  destroyed.  Nor  can  a  generic  name, 
or  a  nan^e  merely  descriptive  of  an  article  of 
trade,  of  its  qualities,  ingredients,  or  charac- 
teristics, be  employed  as  a  trademark  and  the 
exclusive  use  of  it  be  entitled  to  legal  protec- 
tion. .  .  .  'He  has  no  right  to  appropriate  a 
sign  or  a  symbol,  which,  from  the '  nature  of 
the  fact  it  is  used  to  signify,  others  may  em- 
ploy with  equal  truth,  and  tnerefore  have  an 
eqiial  right  to  employ  for  the  same  purpose.' 
Ajid  it  is  obvious  mat  the  same  reasons  which 
forbid  the  exclusive  appropriation  of  generic 
names  or  of  those  merely  descriptive  of  the  ar- 
ticle manufactured  and  which  can  be  employed 
with  truth  by  other  manufacturers,  apply  with 
equal  force  to  the  appropriation  of  geographi- 
cal names,  designating  districts  of  country. 
Their  nature  is  such  that  they  cannot  point  to 
the  origin  (personal  origin)  or  ownership  of  the 
articles  of  trade  to  which  they  may  be  applied. 
...  It  must  then  be  considered  as  sound  doc- 
trine that  no  one  can  apply  the  name  of  a  dis- 
trict of  country  to  a  well-known  article  of 
commerce,  and  obtain  thereby  such  an  exclu- 
sive  right  to  the  application  as  to  prevent  oth- 
ers inhabiting  the  district  or  dealing  in  similar 
articles  coming  from  the  district,  from  truth- 
fully using  the  same  designation. '^ 

In  Columbia  Mill  Co,  v.  Aleom,  the  court 
repeats  and  approves  the  rule  thus  laid  down. 
Its  application  here  is  obvious.  All  the  vines 
which  were  sold  or  given  away  by  Mr.  Paul 
were  the  products  of  the  original  vine  taken 
from  the  Green  mountains,  and  "hence  its 
name."  The  vine  planted  by  Mr.  Hathaway, 
and  the  wood  sold  by  him  to  the  defendant, 
were  reproductions  of  the  parent  stock,  and 
both  buyer  and  seller  could  rightf ullv  use  the 
name  bv  which  it  had  been  first  called.  To 
have  sold  it  under  anv  other  name  would  have 
bc^n  a  deception  on  dealers  in  similar  articles, 
who  were  entitled  to  know  its  pedigree  and 
bistoiy.  The  name  given  to  the  vine  and  to 
the  grape  is  geographical,  designating  a  par- 
ticular district  or  country,  and  cannot  be  em- 
ployed by  the  complainants  to  the  exclusion  of 
others  who  deal  in  similar  articles  originating 
in  the  same  locality. 


8.  The  remaining  objection  to  the  bill  is 
that  the  protection  of  a  trademark  cannot  be 
obtained  for  an  organic  article  which,  by  the 
law  of  its  nature,  is  reproductive,  and  derives- 
its  chief  value  from  its  innate  vital  powers,  in- 
dependently of  the  care,  management,  or  in- 
genuity of  man.  This  Question  is  conceded  to- 
be  novel  and  unprecedented.  Tested,  bow- 
ever,  by  the  general  principles  regulating  sales 
of  personal  property,  there  is  no  doubt  that  a 
sale  of  seeds,  plants,  or  vines,  when  detached 
from  the  soil  in  which  they  grew,  carries  with 
it,  on  delivery,  the  right  of  property  in  the 
buyer,  not  only  in  the  article  so  bought,  but 
also  in  the  natural  increase  or  products  of  the 
same  when  sown  or  replanted.  Neither  the 
common  law  nor  the  statutes  relating  to  trade- 
marks extend  the  prqtection  of  tradenames  to 
things  which  are  valued  more  for  their  natural 
powers  of  reproduction  and  increase  than  for 
any  other  qualities.  The  facts  in  the  present 
case  afford  an  apt  illustration  of  the  incongru- 
ity of  a  contrary  doctrine.  A  man  buys  a 
grapevine,  to  which  is  attached  a  metallic  label 
stamped  with  the  trademark  of  the  seller.  In 
the  absence  of  a  special  contract  between  the 
parties,  what  is  to  prevent  the  buyer  from  cul- 
tivating the  vine,  and  selling  its  products, 
whether  of  wood  or  of  fruit,  under  the  name 
of  the  parent  stock?  Certainly  not  a  trade- 
mark. To  repeat  the  words  of  Mr.  Justice 
Strong:  *'No  one  can  obtain  protection  for  the 
exclusive  use  of  a  trademark  or  tradename 
which  would  practically  give  him  a  monopoly^ 
in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself." 

The  Hoyts  did  not  make  the  Green  Moun- 
tain vine,  nor,  strictly  speaking,  did  they  pro- 
duce it.  It  grew  out  of  the  earth,  was  fash- 
ioned by  nature,  and  endowed  with  powers^ 
and  qualities  which  no  human  ingenuity  or 
skill  could  create  or  imitate.  If  such  protec- 
tion as  that  now  claimed  by  the  complainants, 
was  allowed,  a  breeder  of  cattle  could  with 
equal  propriety  and  reason  demand  like  pro- 
tection for  the  natural  increase  of  his  herd. 
In  every  aspect  such  claims  would  seem  to  be 
impracticable  and  inequitable. 

There  was  no  error  in  the  decree  of  the  cir- 
cuit court,  and  it  is  therefore  afflrmed. 


NEBRASKA  SUPREME  COURT. 


STATE  of  Nebraska,  ex  rel.   BOARD  OF 
TRANSPORTATION,  Plff,  in  Err., 

V. 

SIOUX   CITY,    O'NEILL,    &  WESTERN 
RAILROAD  COMPANY  et  al. 


-Neb.. 


.) 


*!•   The  eonstmctioii  placed  upon  pro- 
▼Isions  of  the  FederiiJIConstitutioii  by 

*Headnote8  by  Rtan,  C. 


Note.— The  decisions  of  the  Supreme  Court  of 
the  United  States  which  control  the  constttutiooal 
question  presented  to  the  above  case  are  so  fully 
set  forth  in  the  case  itself  that  no  annotation  will 
be  attempted. 

On  the  general  subject  of  restriction  of  business* 
see  note  to  State  v.  Loomls  (Mo.)  21 L.  R.  A.  760. 
81L.aA. 


the  Supreme  Court  of  the  United  States  must  be 
followed  by  state  courts  in  all  matters  to  which 
such  provisions  are  applicable. 

8«  The  proTlsions  of  chapter  1 1,  Laws 
1898*  whieh  require  railroad  com- 
panies* as  an  absolute  finality  and  without 
the  right  of  judicial  investigation  by  due  process 
of  law,  to  carry  freights  over  longer  lines  for  the 
same  rates  as  required  by  any  railroad  company 
for  hauling  the  same  freight  l)etween  the  same 
points  by  a  shorter  line,  no  matter  how  great  the 
disparity  in  the  length  of  such  hauls  may  be,  are 
in  conflict  with  the  provision  of  the  14th  Amende 
ment  of  the  Constitution  of  the  United  States^ 
that  no  state  shall  ^'deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law/* 

8.  It  is  not  within  the  power  of  the  coui*t 
to  make  snch  an  arrangfement  for  the 
business  intercourse  of  common  carriers  aa,  in 
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the  opinion  of  suoh  court,  they  ouirbt  to  make 
for  ttaemselves,  for  such  function  is  legislative 
rather  than  Judicial. 
•4.  The  power  of  the  lefl^islature  to  re- 
qnire  railroad  lines  to  hnild  and  main- 
tain transfer  switches  between  themselyee, 
being  but  an  incidental  consideration,  is  not  dis- 
cussed or  decided  in  this  case.  The  main  pur- 
pose of  chapter  11,  Laws  18S8,  being  the  regula- 
tion of  business  intercourse  of  connecting 
railroad  companies,  said  act  is  held  Invalid,  as 
not  being  susceptible  of  enforoement  as  an 
entirety,  for  the  reasons  given  in  the  second  and 
third  paragraphs  of  this  syllabus. 

(January  9, 1806.) 

TERROR  to  the  District  Court  for  Holt 
Jj  CouDty  to  review  a  judgment  in  favor  of 
-defeudants  In  a  mandamus  proceediog  to  com- 
pel defendants  to  construct  and  maintain  a 
transfer  switch  to  connect  their  roads  accord- 
ing to  the  provisions  of  a  statute  requiring  it. 
Aifirmed, 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

MesfTs,  A.  S,  Churehill,  Attorney  (Gener- 
al, George  A.  Day*  Deputy  Attorney  Qen- 
•era],  and  W.  A.  Dilworth,  for  plaintiff  in 
error: 

With  the  proper  averments  a  court  of  equity 
would  by  its  decree  fix  the  place,  the  manner 
of  construction,  and  adjust  the  cost  of  con- 
struction, as  well  as  the  costs  of  the  suit,  where 
either  companv  unreasonably  refused  to  agree 
■as  to  the  location. 

Texas  E^p.  Co,  v.  Texas  db  P,  R.  Ch.  6  Fed. 
Rep.  487;  MeCay  v.  Cincinnati,  I.  St.  L.  <&  C. 
R.  Go,  18  Fed.  Rep.  8. 

The  act  is  not  void  for  uncertainty.  Neither 
does  it  deprive  it  of  either  its  liberty  or  prop- 
•erty  without  due  process  of  law. 

kaU  V.  Republican  VaUey  R,  Go.  17  Neb. 
647,  52  Am.  Rep.  424. 

That  this  transfer  switch  is  simply  a  facility 
for  conducting  the  business  of  therailroad, there 
-can  be  no  doubt.  If  so,  then  this  disposes  of 
all  the  contention  that  the  law  is  without  due 
process  of  law,  or  that  it  denies  to  them  the 
^ual  protection  of  the  law,  or  the  taking  of 
property  without  just  compensation,  or  that 
its  effect  is  to  impair  the  obligations  of  a  con- 
tract. 

Chicago,  M.  db  St.  P.  R.  Go.  v.  Be(Jcer,  82 
Fed.  Rep.  854;  Burlington,  C.  R.  db  N.  R.  Co. 
V.  Ley,  82  Iowa,  812,  12  L.  R.  A.  486, 8  Inters. 
-Com.  Rep.  584;  Peoria  db  P.  U.  R.  Co.  v. 
Chicago,  R.  I.  db  P.  R.  Co.  109  111.  185,  50  Am. 
Rep.  605;  Slate  v.  RepuUiean  Valley  R.  Go. 
^upra;  Louiwitte  db  N.  R.  Go.  y.  Boland,  96 
Ala.  626,  18  L.  R.  A.  260;  Reagan  v.  Mercan- 
tile Trust  Co.  154  U.  8.  418,  88  L.  ed.  1080. 

Other  states  have  similar  laws  to  this,  and, 
in  many  cases,  more  stringent 

San  Antonio  db  A.  P.  R.  Co.  v.  SUxU,  79 
Tex.  264;  StaU  v.  Yf abash,  St.  L.  db  P.  R.  Co. 
88  Mo.  144;  State  v.  Kansas  City,  Ft.  8.  db  O. 
R  Co.  82  Fed.  Rep.  722;  Smith  v.  Chicago,  M. 
db  St.  P.  R.  Co.  86  Iowa,  202;  Vincent  v.  Chi- 
cago dbA.R.  Co,  49  111.  88;  P^apU  v.  Chicago 
db  A.  R.  Co.  55  ni.  95,  8  Am.  Rep.  681;  Chicago 
db  A.  R.  Co.  V.  Suffem,  129  111.  274;  Hoyt  v. 
Chicago,  B.  dbO.R.  Co.  98  III  609;  People  v. 
New  York,  L.  E.  db  W.  R.  Co.  28  Hun,  549; 
^1  L.  R.  A. 


Abbott  V.  Johnstown,  O.  db  R.  B.  R  Co.  80  N. 
T.  81.  86  Am.  Rep.  572;  State  v.  Hartford  db 
N.  H.  R.  Co.  29  Conn.  588;  Covington  Stock- 
Yards  Go.  v.  Keith,  189  U.  8.  128.  85  L.  cd. 
78;  Jiason  v.  Missouri  P.  R.  Co.  25  Mo.  App. 
480;  Budd  v.  P^iopU,  148  U.  8.  517.  86  L.  ed. 
247;  Brass  v.  North  Dakota,  158  U.  8.  891,  88 
L.  ed.  757. 

The  transfer  switch  is  simply  an  exercise  of 
the  police  power  of  the  state. 

Thorpe  r,  Rutland  db  B.  R.  Co,  27  Yt.  140. 
62  Am.  Dec  625;  State  r,  Chicago,  B.dbQ.B. 
Co.  29  Neb.  412;  American  Rapid  Teleg.  Go.  v. 
Hess,  125  N.  Y.  641,  18  L.  R  A.  454;  Maine 
▼.  Grand  Trunk  R.  Co,  142  U.  8.  217,  85  L. 
ed.  994,  8  Inters.  Com.  Rep.  807. 

It  is  the  duty  of  a  public  servant  to  give  all 
the  assistance  possible  to  promote  the  good  of 
the  general  public,  and  when  he  assumes  the 
duties  of  a  public  servant,  he  takes  upon  him- 
self the  protection  of  the  public  interests  in 
preference  to  his  own,  and  tnese  railroad  com- 

Sanies  will  not  be  heard  to  urge  their  own  in- 
ividual  and  selfish  interests  as  against  the  good 
of  the  general  public. 

OaUna  dbCZT.  R  Co.  v.  Roe,  18  HI.  488,  68 
Am.  Dec.  574. 

On  petition  for  rehearing. 

The  court  erred  in  holding  and  deciding 
that  the  act  entitled  *'An  Act  to  Regulate 
Railroads  and  to  Compel  Them  to  Rit  in 
Transfer  8witches"  was  in  contravention  to 
the  14th  Amendment  to  the  Federal  Constita- 
tion. 

As  to  whether  any  rate  is  reasonable  or  un- 
reasonable is  a  question  of  fact  to  be  deter- 
mined from  the  evidence  produced  before  the 
proper  tribunal. 

Budd  V.  People,  148  U.  8.  517,  86  L.  ed.  247; 
Reagan  v.  Farmers^  Loan  db  T.  Go.  154  U.  8. 
862,  38  L.  ed.  1014. 

Where  does  this  court  find  any  evidence  in 
this  case  to  support  the  presumption  of  an  un- 
reasonable rate? 

The  increasing  or  diminishing  volume  of 
business,  the  market  price  of  the  articles  to  be 
transported,  the  relation  through  freight,  the 
articles  of  freight  upon  whicn  the  railroad 
must  depend  as  compared  with  oiber  roads 
transporting  similar  commodities  through 
more  populous  communities,  the  development 
of  competition,  the  opening  of  new  lines  of 
communication,  the  course  of  business  which 
may  concentrate  empty  cars  at  either  terminus 
of  the  line, — all  have  a  bearing  upon  the  making 
of  reasonable  rates. 

Evans  v.  Oregon  R.  db  Nav,  Co.  1  Inters^ 
Com.  Rep.  641;  Boston  Chamber  of  Commerce  y. 
Lake  Sfiore  db  M,  S.  R.  Co,  1  Inters.  Coin.  Rep. 
754;  Missouri  P,  R,  Go.  v.  Texas  db  P.  R.  Oo. 
80  Fed.  Rep.  2,  4  Inters.  Com.  Rep.  428;  Oonr 
cord  db  P.  Railroad  v.  Forsaiih,  59  N.  H.  122, 
47  Am.  Rep.  181;  Scofield  v.  Lake  Shore  db  M. 
S,  R,  Co.  43  Ohio  St  571.  54  Am.  Rep.  846; 
Buchanan  v.  Northern  P.  R.  Go.  8  Inters. 
Com.  Rep.  655. 

The  reasonable  rate  must  be  ascertained 
from  the  facts  of  the  particular  case. 

Coxe  Bros,  db  Co.  v.  Lehigh  VaUey  R.  Co.  ^ 
Inters.  Com.  Rep.  460;  Dow  v.  Beidelman,  125 
U.  8.  690.  81  L.  ed.  844. 

The  board  of  transportation  is  clothed  with 
power  to  determine  what  is  a  just  and  reason- 
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^ble  charge  on  all  the  lines  of  railroad  within 
the  state,  and  this  may  be  done  in  advance  of 
the  rendition  of  the  service. 

StaU  V.  Fremont,  E.  A  M,  F.  B.  Co.  22 
Neb.  822. 

The  coyrt  erred  in  holding  and  deciding  that 
said  act  was  incapable  of  being  enforced,  for 
the  reason  that  there  was  no  tribunal  which 
-was  authorized  to  determine  and  fix  the  details 
of  the  business  connections  between  the  various 
xail  roads  affected  by  said  act. 

Ibid.;  State  v.  Chicago,  8t.  P.  if.  cfe  0, 
Railroad,  19  Neb.  476;  State  v.  Mieeouri  P. 
B,  Co,  29  Neb.  550. 

The  court  erred  in  holding  and  deciding  that 
the  main  and  sole  object  of  said  act  was  the 
•compelling  of  the  various  railroad  companies 
affected  thereby  to  enter  into  business  relations 
and  intercourse  with  each  other,  and  was  not 
the  compelling  of  said  railroads  solely  to  con- 
nect their  tracks. 

Burlington,  C.  B.  db  N.  K  Co.  v.  Bey,  82 
Iowa,  812, 12  L.  R  A.  486,  8  Inters.  Com. 
Rep.  584. 

Meeere.  Lloyd  W«  Bowers,  William  B. 
Sterlinflf ,  Wricht,  Hubbard,  &  Bevini^ 
ton,  John  B.  fiawley,  and  B.  T.  White, 
for  defendants  in  error: 

As  the  statute  neither  itself  determines,  nor 
provides  any  tribunal  clothed  with  authority  to 
determine,  such  essential  preliminaries  to  the 
building  of  the  switch  track  as  the  place  of  its 
beginning  or  ending,  its  intermediate  route, 
rthe  method  or  material  of  its  construction,  or 
its  cost,  and  yet  the  track  is  to  be  built  by  the 
joint  action  of  the  railroads  to  be  connected, 
and  is  neither  required  nor  permitted  to  be 
built  by  anv  one  of  them  alone,  it  follows  that 
the  act  undertakes  to  oblige  the  railroads  them- 
selves to  agree  upon  all  necessary  preliminaries 
to  construction  such  as  the  above  named.  It 
^oes  not,  however,  declare  which  railroad  shall 
yield  to  the  others'  desires  in  case  of  disagree- 
iment,  and  is  fatally  uncertain  and  incomplete 
in  failing  to  do  that,  or  otherwise  determine 
where  and  how  the  switch  track  shall  be  built. 

If  the  statute  is  not  fatally  defective  in  its 
own  provisions,  then  it  requires  one  railroad  to 
-reach  agreement  with  the  other,  as  to  the  neces-- 
sary  preliminaries  of  constructing  the  track, 
by  yielding  to  the  demands  of  that  other  rail- 
road concerning  such  preliminaries.  In  that 
view  the  act  requires  one  railroad  to  help  build 
such  a  track  as  the  other  demands;  and  that  is 
depriving  the  first  railroad  of  its  liberty  and 
property  without  due  process  of  law,  in  viola- 
tion of  Amend.  14,  §  1,  of  the  United  States 
Constitution,  and  of  art.  1,  §8,  of  the  Ne- 
braska Constitution,  beside  denvingto  the  first 
railroad  the  equal  protection  of  the  laws  guar- 
anteed by  the  same  section  of  the  Federal  Con- 
stitution. 

By  the  act  a  railroad  is  required  to  engage 
Id  the  business  of  transporting  freight  beyond 
its  own  line  of  road,  and  so  is  forced  (whether 
it  chooses  or  not)  into  an  occupation  which  it 
has  never  bound  itself  to  enter.  Such  legisla- 
tion is  a  deprivation  of  liberty  and  property 
without  due  process  of  law,  abridges  the  im- 
munities guaranteed  to  railroads  as  to  others, 
and  denies  them  the  equal  protection  of  the 
laws 

Zabriikie  v.  Uaekensaek  db  N.  T.  B,  Co.  18 
^1L.R  A. 


N.  J.  Eq.  178,  90  Am.  Dec  617;  Ames  v.  Lake 
Superior  db  M,  B.  Co.  21  Minn.  256;  2  Mora- 
wetz.  Priv.  Corp.  2d  ed.  SS1047.  1059;  Hutch- 
inson, Carr.  2d  ed.  g  145;  Kentucky  d  I. 
Bridge  Co.  v.  Louimntte  dk  N.  B  Co.  87  Fed. 
Rep.  567,  2  L.  R.  A.  289,  2  Inters.  Com.  Rep. 
851;  Atchieon,  T.  db  8.  F.  B.  Co.  v.  Denwr  db 
N.  0.  R  Co.  110  U.  8.  668,  28  L.  ed.  291. 

The-  act  compels  involuntary  contracts  of 
agency  between  different  railroads  and  their 
employees,  and  in  so  doing  opposes  the  United 
States  Constitution. 

The  rates  fixed  bv  the  act  for  anv  transporta- 
tion of  freight  in  the  course  of  which  a  trans- 
fer switch  IS  traversed  are  unreasonable,  and 
have  the  effect  of  taking  property  without  due 
process  of  law,  in  disr^rd  of  both  the  Fed- 
eral and  state  Constitutions. 

Beagan  v.  Farmenf  Loan  db  T.  Co.  154  U. 
8.  862,  88  L.  ed.  1014;  Black,  Const.  L. 
pp.  818.  824,  825;  Be  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  686;  Tiedeman,  Pol.  Powers,  §  194, 
p.  598;  Tdedo,  W.  db  W.  B.  Co.  v.  JackaonviUe, 
67  ni.  87,  16  Am.  Rep.  611. 

Section  8  of  the  act,  declaring  in  terms  that 
no  extra  charge  shall  be  made  for  the  service 
of  delivering  or  receiving  freight  on  a  transfer 
switch,  explicitly  requires  the  taking  of  prop- 
erty without  due  process  of  law. 

The  right  of  railroads,  under  their  charters 
from  Congress  and  the  state  of  Nebraska,  to 
charge  reasonable  rates,  is  a  contract  right,  and 
is  subject  to  regulation  only  by  the  legislative 
power  of  the  state  in  the  proper  exerci^  of  the 
police  power,  and  for  the  purpose  and  to  the 
extent  of  preventing  unreasonable  charges. 

8  Am.  &  Eng.  Enc.  Law,  article.  Constitu- 
tional Law,  p.  741;  Black,  Const.  L.  pp.  586, 
741;  Story,  Const.  §  1892;  Cooley,  Const.  Lim. 
5th  ed.  p.  712,  *577;  Pingry  v.  Washburn,  1 
Aik.  (Vt.)  264,  15  Am.  Dec.  676;  New  Means 
Gaslight  Co.  v.  Louisiana  Light  db  Beat  Pro- 
ducing dk  Mfg.  Co.  115  U.  8.  650, 29  L.  ed.  516. 

The  rates  fixed  by  the  statute  for  the  trans- 
portation of  freight  in  the  course  of  which  a 
transfer  switch  is  traversed  are  absolute  and 
are  conclusively  imposed,  whether  actually 
reasonable  or  not.  The  rates  are  established 
finally,  instead  of  being  merely  declared  pre- 
sumptively reasonable;  and  under  Uie  terms  of 
the  statute  Judicial  inquiry  into  the  actual 
reasonableness  of  the  rates  is  immaterial  and 
improper;  for  this  reason,  the  act  takes  prop- 
erty without  due  process  of  law. 

Chicago,  M.  db  St.  P.  B.  Co.  v.  Minnesota, 
184  U.  S.  418,  88  L.  ed.  970,  8  Inters.  Com. 
Rep.  209. 

Ryan,  C,  filed  the  following  opinion: 
This  action  was  begun  in  the  district  court 
of  Holt  county,  as  shown  by  the  prayer  of 
the  application,  for  a  writ  of  mandamus  to 
compel  the  defendants  to  build  forthwith  a 
transfer  or  connecting  switch  at  O'Neill,  in 
said  county,  whereby  the  lines  of  the  re- 
spondent railroad  companies  might  be  con- 
nected one  with  the  other,  and,  upon  comple- 
tion of  said  transfer  switch,  to  henceforth 
maintain  the  same  in  good  condition,  and  to 
receive  and  forward  freight  in  car-load  lots, 
offered  by  one  road  to  the  other,  on  or  over 
said  transfer  switch,  and  to  place  in  force  a 
Joint  schedule  of  rates  between  stations  on  the 
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lines  of  each  of  said  roads,  whereby  freight 
Id  car-load  lots  might  be  carried  from  a  sta- 
tion OD  one  road  to  a  station  on  the  other, 
which  said  rates  should  be  for  the  rate  for 
the  shortest  mileage  by  any  railroad  between 
the  point  of  shipment  and  the  point  of  desti- 
nation, or  to  show  cause,  by  a  day  fixed, 
why  said  order  should  not  be  complied  with, 
and,  upon  final  hearing,  that  said  order  be 
made  final,  and  for  such  other  and  further 
order  as  might  be  required,  and  which  a  full 
and  complete  carrying  out  of  the  statute  set 
forth  in  the  application  aforesaid  should  de- 
mand. It  is  not  necessary  to  more  fully  state 
the  nature  of  this  action,  farther  than  to  say 
that,  by  the  application,  it  was  shown  that 
the  lines  of  railroad  owned  and  operated  by 
the  defendant  companies  touched  each  other 
at  O'Neill,  and  at  that  point  each  received 
and  delivered  freight ;  that  the  board  of  trans- 
portation of  the  state  of  Nebraska,  before  the 
commencement  of  this  action,  had  found  a 
necessity  for  a  transfer  switch  between  said 
lines,  and  had  dulv  ordered  the  same  to  be 
constructed ;  and  that  the  respondents,  and 
each  of  them,  had  failed  and  refused  to  build 
and  maintain  such  switch.  The  right  to  the 
relief  above  prayed  was  based  upon  the  pro- 
visions of  chapter  11,  Laws  1898.  It  is  not 
possible  to  determine  whether  or  not  the  con- 
nection by  transfer  switch  could  have  been 
compelled  under  the  provisions  of  section 
118,  chap.  16,  Comp.  Stat.,  for  there  are  con- 
tained in  the  application  no  averments  show- 
ing the  existence  of  prerequisites  indispen- 
sable under  this  section.  A  general  demurrer 
to  the  petition  by  each  defendant  was  sus- 
tained, and  from  the  judgment  of  dismissal 
thereupon  following  plaintiffs  have  prose- 
cuted error  proceedings  to  this  court. 

The  first  and  second  sections  of  chapter  11, 
Laws  1898,  contain  the  provisions  concern- 
ing which  most  of  the  arguments  in  this  case 
have  been  made.  The  enacting  clause  and 
these  sections  are  in  the  following  language : 

**Be  it  enacted  by  the  legislature  of  Ne- 
braska: 

''Sec.  1.  That  all  railroads  touching  the 
same  point  in  this  state,  at  which  point  such 
railroads  receive  and  deliver  freight  or  at 
some  near  point,  shall  build  and  "maintain 
transfer  sv^itches  for  common  use  in  trans- 
ferring freight  in  car-load  lots  from  one  such 
railroad  to  another,  and  receive  and  forward 
such  freight  according  to  the  provisions  of 
this  act ;  provided,  that  the  railroads  inter- 
ested may  apply  to  the  state  board  of  trans- 
portation to  b^  relieved  of  this  duty  in  any 
case  where  its  performance  is  unusually  bur- 
densome ;  and  if,  upon  a  personal  examination 
of  the  locality  where  the  transfer  switches  are 
to  be  put  in.  and  taking  testimony  of  the 
persons  residing  in  the  locality,  by  the  secre- 
taries of  such  board,  they  find  it  unjust  and 
unreasonable  to  require  the  building  of  such 
transfer  switches,  then  such  board  may  re- 
lieve such  roads  of  such  duty,  and  that  evi- 
dence from  any  locality  along  the  lines  of 
roads  interested  shall  be  considered  by  said 
board,  and  be  competent  testimony  in  such 
case. 

**  Sec.  2.  That  whenever  a  shipper  of  freight 
from  any  point  in  this  state  to  any  other  point 
n  L.R  A, 


in  this  state  over  two  or  more  lines  of  rail- 
roads to  reach  such  point  of  destination,  it 
shall  be  the  duty  of  all  such  railroads  as 
come  under  the  provisions  of  this  act  to  re- 
ceive and  deliver  all  such  freight  in  car  lota, 
on  board  cars  upon   such  transfer  switch. 
The  railroad  company  at  point  of  shipment 
shall  make  a  through  waybill  to  point  of 
destination,  and  the  rate  to  be  charged  for 
such  shipment  shall  not  be  the  SUm  of  two 
or  more  locals,  but  shall  be  apportioned  be- 
tween the  different  roads  according  to  the 
mileage  of  each  necessarily  used  in  such  ship- 
ment, and  shall  be  the  rate  for  the  shortest 
mileage  distance  by  any  railroad  between 
point  of  shipment  and  point  of  destination.** 
The  mandatory  requirement  of  the  first  sec- 
tiou  is  that  railroad  companies,  situated  aa 
the  defendants,   shall   build  and   maintain 
transfer  switches  for  transferring  car-load 
lots  from  one  road  to  the  other,  and  receive 
and  forward  the  same  according  to  the  pro- 
visions  of  said  act.    The  case  has  been  pre- 
sented on  both  sides  upon  the  theory  that  the 
clause  ''according  to  the  provisions  of  this 
act"  relates  to  ana  qualifies  each  antecedent 
requirement ;  that  is,  of  putting  in  and  main- 
taining the  transfer  switch,  as  well  as  of  re- 
ceiviujg;  and  forwarding  freight.     In  this, 
we  think,  counsel  correctly  construed  these 
provisions.    In  view  of  the  fact  that  at  the 
date  of  the  passage  of  this  act  there  was  al- 
ready in  existence  a  section  of  the  Compiled 
Statutes  which  required  the  construction  of 
transfer  switches,  it  is  very  clear  that  the 
main  purpose  of  the  act  under  consideration 
is  to  be  found  in  its  second  section.     The 
validity  of  this  act  will  therefore  be  consid- 
ered with  reference  to  its  chief  object  as  de* 
fined  in  the  said  second  section,  rather  than 
with  reference  to  the  duty  to  construct  trans- 
fer switches, — a  matter  of  minor  importance. 
In  Iowa  a  transfer-switch  law  was  enacted 
by  the  legislature,  of  which  some  provisiona 
resemble  those  found  in  the  above  act.     It  ia 
not  necessary  that  these  should  be  copied  or 
described  at  length,  for  the  argument  of  the 
attorney  general  was  based  upon  analogiea 
sufficiently  indicated  b^  an  opinion  of  the 
supreme  court  of  that  state  filed  in  a  cited 
case,  to  which  we  shall  now  refer.    In  Smith 
V.    Chicago,  M.    d  St,  P.  R  Co,   (Iowa)  5S 
N.  W.  128,  thus  confidently  relied  upon  by 
the  plaintiffs  in  error,  there  were  considered 
but  two  questions.     Of  these,  the  first  waa 
whether  the  state  was  the  proper  party  plain- 
tiff.   The  other  proposition  oecided  is  found 
correctly  stated  in  the  fourth  paragraph  of 
the  syllabus,  thus:    ^'Code,  §  1292,  provides 
that  a  railroad  corporation  whose  road  in- 
tersects or  crosses  any  other  line  of  railway 
of  the  same  gauge  'shall'  connect  its  road 
with  such  other  railway  so  intersected.     Act 
1878,  §  8,  provides  that  the  railroad  com- 
missioners shall  have  general  supervision  of 
all  railroads  in  the  state,  and  inquire  into 
any  neglect  or  violation  of  the  laws  of  the 
state.     Acts  20th  Gen.  Assem.  chap.  24,  §  1. 
provide  that  corporations  having  intersecting 
roads  shall,  'whenever  ordered  by  the  rail- 
road commissioners, '  unite  and  connect  their 
tracks.    Held,  that  the  commissioners  should 
order  the  connection  of  such  tracks  only  when 
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th^y  deem  it  best,  and  Deed  not  do  so  regard- 
less of  its  advisability."  In  this  case  tlie 
railroad  commissioners  had,  in  effect,  found 
that  there  was  no  necessity  for  the  connec- 
tion sought  to  be  required,  but  ordered  it, 
on  the  theory  that  the  statute  compelled  them 
so  to  do,  whether  the  connection  was  neces- 
sary or  not  How  the  supreme  court  of  Iowa 
viewed  the  construction  followed  bv  the  rail- 
road commissioners  is  clearly  indicated  by 
the  language  above  quoted.  In  the  case  lust 
considered,  however,  there  was  involvea  no 
such  question  as  that  which  chiefly  concerns 
us  in  this  case.  Since  we  have  had  brought 
to  our  notice  the  holding  of  the  supreme  court 
of  Iowa  in  one  case,  it  may  subserve  a  use- 
ful purpose  to  note  that  in  State  v.  Chicago, 
M.  d  St.  P.  E.  Co.  (Iowa)  65  N.  W.  881, 
another  ruling  of  that  court  has  been  made, 
which  is  correctly  reflected  in  the  following 
language  of  the  syllabus :  **  An  order  of  the 
railroad  commissioners  that  the  defendant 
railroad  company  transfer  cars  delivered  to  it 
by  another  company,  from  its  station  to  an- 
other point,  as  a  switching  service  and  at 
switching  rates,  will  not  be  enforced  where 
such  point  is  beyond  the 'yard  limits,  and 
the  service  rendered  is  on  the  main  line,  and 
is  done  under  orders,  as  in  case  of  trains, 
and  not  under  the  direction  of  the  yard  mas- 
ter." The  court,  in  its  opinion,  said  that  if 
the  order  of  the  railroad  commissioners  was 
to  be  enforced  by  a  decree,  as  prayed,  such 
enforcement  involved  a  change  in  the  man- 
agement of  the  company  as  to  the  classifica- 
tion and  operation  of  its  trains,  and  for  this 
reason  a  demurrer  to  the  petition  containing 
the  prayer  above  indicated  was  held  to  have 
been  properly  dismissed.  Indirectly,  there 
was  thus  considered  one  of  the  minor  ques- 
tions to  which  the  law  under  discussion  might 
naturally  give  rise,  but,  as  this  ouestion  is 
not  necessarily  involved,  we  shall  proceed 
to  consider  other  questions,  which  cannot  be 
ignored. 

It  is  insisted  by  the  plaintiffs  in  error  that 
section  2  of  the  act  under  consideration  is  not 
within  the  inhibition  of  the  following  lan- 
guage of  section  1  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  to 
wit:  ^'No  state  shall  make  or  enforce  any 
law  which  shall  abridee  the  privilefi^es  or 
immunities  of  the  citizens  of  the  United 
States ;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law. "  In  the  construction  of  the 
Federal  Constitution  and  statutes,  state  courts 
must  follow  the  Supreme  Court  of  the  United 
States.  Frmklin  v.  KeUey,  2  Neb.  79 ;  Brus- 
ler  V.  Wayne  County,  25  Neb.  468.  In  de- 
livering the  opinion  of  the  court  in  Reagan 
V.  Farmers*  Loan  d  T.  Co,  154  U.  S.  862, 
88  L.  ed.  1014.  Mr.  Justice  Brewer  briefly 
reviewed  the  history  of  the  adjudications  of 
the  United  States  Supreme  Court  respecting 
legislative  control  over  railroads.  As  such 
a  review  is  not  inappropriate  in  the  con- 
sideration of  this  case,  and  as  no  one  is  more 
likely  to  correctly  summarize  such  history 
than  Judge  Brewer,  his  language  is  quoted, 
as  follows:  **In  Chicago,  B,  d  Q.  R.  Co.  v. 
Cutts,  94  U.  S.  155,  24  L.  ed.  94,  andPWArv. 
ChicagodN,  W,  R.  Co.  94  U.  S.  164,  24L. 
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ed.  97,  the  question  of  legislative  control 
over  railroads  was  presented,  and  it  was  held 
that  the  fixing  of  rates  was  not  a  matter 
within  the  absolute  discretion  of  the  carriers, 
but  was  subject  to  legislative  control.  As 
stated  by  Mr.  Justice  Miller  in  WabaOi,  St. 
L.  d  P.  R.  Co.  V.  lUinois,  118  U.  S.  557, 
569,  80  L.  ed.  244,  248,  in  respect  to  those 
cases:  *The  great  Question  to  be  decided, 
and  which  was  decided,  and  which  was  ar- 
gued in  all  those  cases,  was  the  right  of  the 
state  within  which  a  railroad  company  did 
business  to  regulate  or  limit  the  amount  of 
any  of  these  trafl9c  charges. '  There  was  in 
those  cases  no  decision  as  to  the  extent  of  con- 
trol but  only  as  to  the  right  of  control.  This 
question  came  again  before  this  court  in  Rait- 
road  Commisnon  Cases,  116  U.  S.  807,  881, 
29  L.  ed.  686,  644;  and  while  the  right  of 
control  was  reaffirmed  a  limitation  on  that 
right  was  plainly  intimated  in  the  following 
words  of  the  chief  justice :  'From  what  has 
thus  been  said  it  is  not  to  be  inferred  that 
this  power  of  limitation  or  regulation  is  it- 
self without  limit.  This  power  to  regulate 
is  not  a  power  to  destroy,  and  limitation  is 
not  the  equivalent  of  confiscation.  Under 
pretense  or  regulating  fares  and  freights,  the 
state  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward ; 
neither  pan  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public 
use  without  just  compensation,  or  without 
due  process  of  law.'  This  language  was 
quoted  in  the  subsequent  case  of  Vow  v. 
Beidelman,  125  U.  S.  630,  689,  81  L.  ed.  841, 
848,  2  Inters.  Com.  Rep.  56.  Again,  in 
Chiccufo,  M.  d  St.  P.  R.  Co.  v.  Minnesota, 
184  U.  S.  418.  458,  88  L.  ed.  970,  981,  It 
was  said  by  Mr.  Justice  Blatchford,  speak- 
ing for  the  majority  of  the  court:  'The 
question  of  the  reasonableness  of  a  rate  of 
cnarge  for  transportation  by  a  railroad  com- 
pany, involving  as  it  does  the  element  of 
reasonableness,  ooth  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a 
question  for  judicial  investigation,  reouir- 
ing  due  process  of  law  for  its  determination.  * 
And  in  Chicago  d  0.  L.  R.  Co.  v.  WeUman, 
148  U.  S.  889,  844,  86  L.  ed.  176,  179,  is 
this  declaration  of  the  law :  '  The  legislature 
has  power  to  fix  rates,  and  the  extent  of  judi- 
cial interference  is  protection  asrainst  unrea- 
sonable rates. '  Budd  v.  Pe(n>U,  f48  U.  S.  617, 
86  L.  ed.  247,  announces  nothing  to  the  con- 
trary. The  question  there  was  not  whether 
the  rates  were  reasonable,  but  whether  the 
business,  that  of  elevating  grain,  was  within 
legislative  control  as  to  the  matter  of  rates. 
It  was  said  in  the  opinion:  'In  the  cases 
before  us  the  records  do  not  show  that  the 
charges  fixed  by  the  statute  arc  unreason- 
able. '  Hence  there  was  no  occasion  for  sav- 
ing anything  as  to  the  power  or  duty  of  the 
courts  in  case  the  rates  as  established  had  been 
found  to  be  unreasonable.  It  was  enough  that 
upon  examination  it  appeared  that  there  was 
no  evidence  upon  which  it  could  be  adjudged 
that  the  rates  were  in  fact  open  to  objection 
on  that  ground. "  Commenting  upon  the  prin- 
ciples involved  in  the  cases  which  he  had  just 
reviewed,  Mr.  Justice  Brewer  said  :  **  It  has 
always  been  a  part  of  the  judicial  function 
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to  detennine  whether  the  act  of  one  party 
(whether  that  party  be  a  single  individuaf, 
an  organized  body,  or  the  public  as  a  whole) 
operates  to  devest  the  other  party  of  any 
rights  of  person  or  property.  In  every  Con- 
stitution is  the  guaranty  against  the  taking 
of  private  property  for  public  purposes  with- 
out just  compensation.  The  equal  protec- 
tion of  the  laws  which,  by  the  14th  Amend- 
ment, no  state  can  deny  to  the  individual, 
forbids  legislation,  in  whatever  form  it  may 
be  enacted,  by  which  the  property  of  one  in- 
dividual is,  without  compensation,  wrested 
from  him  for  the  benefit  of  another,  or  of  the 
public.  This,  as  has  been  often  observed, 
is  a  government  of  law,  and  not  a  govern- 
ment of  men,  and  it  must  never  be  forgotten 
that  under  such  a  government,  with  its  con- 
stitutional limitations  and  guaranties,  the 
forms  of  law  and  the  machinery  of  govern- 
ment, with  all  their  reach  and  power,  must 
in  ^eir  actual  workings  stop  on  the  hither 
side  of  the  unnecessarv  and  uncompensated 
taking  or  destruction  of  any  private  property 
legally  acquired  and  lefl^lly  held." 

In  Chicago,  M.  db  St,  P.  B.  Co.  v.  Minne- 
$ota,  referred  to  in  the  above  review  of  cases 
by  Judge  Brewer,  the  restrictions  just  re- 
ferred to  were  applied  to  such  facts  and  in 
such  a  manner  as  to  illustrate  their  inhibitory 
foice.  In  that  case  there  was  under  considera- 
tion a  law  of  Minnesota  which  empowered  a 
commission  to  prescribe  rates  for  the  trans- 
portation of  freight  upon  the  several  rail- 
road lines  in  that  state.  Upon  a  failure  of 
any  railroad  company  to  comply,  within  a 
fixed  time,  with  the  rate  established  by  such 
commission,  the  commission  was  empowered 
by  law  to  post  such  rate,  which  thereupon 
became  as  oinding  upon  the  railroad  com- 
pany concerned  as  though  adopted  and  pro- 
mulgated by  its  authority.  Under  the  pro- 
visions of  this  law,  the  supreme  court  of 
Minnesota  had  held  that  the  rates  thus  pub- 
lished were  the  only  ones  that  were  lawful, 
and  therefore  in  contemplation  of  law  the 
only  ones  that  were  equal  and  reasonable, 
and  hence  that,  in  a  proceeding  by  mandamus 
to  compel  a  railroad  company  to  comply  with 
this  rate,  there  was  no  fact  to  traverse,  ex- 
cept the  alleged  violation  of  the  law  in  re- 
fusing compliance  with  the  recommendations 
of  the  commission.  In  delivering  the  opin- 
ion of  the  majority  of  the  Supreme  Court  of 
the  United  States,  Mr.  Justice  Blatchford 
said:  **Thi8  being  the  construction  of  the 
statute  by  which  we  are  bound  in  consider- 
ing the  present  case,  we  are  of  opinion  that, 
so  construed,  it  conflicts  with  the  Constitu- 
tion of  the  United  States  in  the  particulars 
complained  of  by  the  railroad  company.  It 
deprives  the  company  of  its  right  to  a  judi- 
cial investigation,  by  due  process  of  law, 
under  the  forms  and  with  the  machinery  pro- 
vided by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of 
a  matter  in  controversy,  and  substitutes  there- 
for, as  an  absolute  finality,  the  action  of  a 
railroad  commission  whidi,  in  view  of  the 
powers  conceded  to  it  by  the  state  court,  can- 
not be  regarded  as  clothed  with  judicial  func- 
tions or  possessing  the  machinery  of  a  court 
of  justice. "  That  the  rates  referred  to  in  the 
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foregoing  Quotation  were  fixed  by  a  commis- 
sion to  which  that  power  has  been  delegated 
by  the  legislature  of  Minnesota,  in  principle, 
was  the  same  as  though  the  legislature  itself 
had  exercised  that  power,  for  the  latter  could 
not  delegate  to  the  former  a  power  not  pos- 
sessed by  itself.  Considered  independently 
of  the  entirely  fortuitous  circumstance  that 
the  commission  had  fixed  rates,  the  majority 
of  the  Supreme  Court  of  the  United  states 
in  effect  held,  in  Chicago,  M,  dt  8t.  P.  H. 
Co,  V.  Minnesota,  that  it  was  not  within  the 
power  of  the  legislature  to  provide,  as  an 
absolute  finality,  that  only  certain  fixed  rates 
could  be  charged  by  railroad  companies  for 
the  transportation  of  freight.  In  the  subse- 
quently decided  case  of  Reagan  v.  Farmers' 
Loan  db  T,  Co,  supra,  the  entire  court  seems 
to  have  assented  to  the  correctness  of  the  fol- 
lowing proposition,  therein  quoted  from  the 
majoritv  opinion  in  Chicago,  M.  db  8t.  P.  R, 
Co,  V.  Minnesota,  to  wit:  '*The  question  of 
the  reasonableness  of  a  rate  of  charge  for 
transportation  by  a  railroad  company,  in- 
volving as  it  does  the  element  of  reasonable- 
ness both  as  regards  the  company  and  as  re- 
gards the  public,  is  eminently  a  question  for 
judicial  investigation,  requiring  due  process 
of  law  for  its  determination. "  As  this  seems 
unquestionably  to  be  the  conclusion  estab- 
lished by  the  able  review  of  the  cases  which 
has  been  hereinbefore  quoted  from  Reagan  v. 
Farmers'  Loan  dbT,Co,,  it  should  be  accepted 
as  such  an  authoritative  construction  of  the 
part  of  the  14th  Amendment  which  is  in- 
volved in  this  case  that  it  must  bind  this 
court,  whatever  its  views  independently  of 
this  construction  might  have  been. 

In  view  of  this  construction  by  the  Su- 
preme Court  of  the  United  States  placed  upon 
the  part  of  the  14th  Amendment  with  which 
we  are  now  concerned,  let  us  consider  some  of 
the  provisions  of  the  2d  section  of  the  act  en- 
titled **  An  Act  to  Regulate  Railroads  and  to 
Compel  Them  to  Put  in  Transfer  Switches," 
the  same  being  chapter  11,  Laws  1898.     The 
first  sentence  of  this  section  is  imperfect,  but 
its  evident  meaning  is  that  where  freight 
shall  be  shipped  over  two  or  more  lines  of 
railroad,  between  points  in  this  state,  it  shall 
be  the  duty  of  all  such  railroads  to  receive 
and  deliver  such  freight  in  car  lots,  on  board 
cars,  upon  such  transfer  switch  as  connects 
their  lines.    By  this  section  it  is  furthermore 
required  that  the  railroad  company,  at  the 
point  of  shipment,   shall  make  a  through 
waybill  to  the  point  of  destination,  the  rate 
for  the  shipment  not  to  be  the  sum  of  two 
or  more  locals,  but  for  the  shortest  mileage 
distance  by  any  railroad  between  the  point 
of  shipment  and  the  point  of  destination. 
For  the  sake  of  illustration,  let  us  suppose 
that  a  triangle  is  formed  by  three  distinct 
lines  of  railroad  within  this  state ;  that  of 
each  of  two  of  these  lines  the  length  is  100 
miles ;  and  that  the  length  of  the  line  on  the 
third  side  is  25  miles.    A  shipper  of  a  ton  of 
hard  coal,  we  will  suppose,  directs  that  his 
coal  be  sent  from  the  intersection  of  the  ahort 
line  with  one  of  the  longer  lines,  over  boUi 
of  the  longer  lines,  to  the  point  at  which 
such  coal  shall  reach  the  extremity  of  the 
short  line  furthest  from  the  initial  point  of 
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shipment.  It  will  thus  be  required  to  travel 
200  miles  to  reach  its  destination ;  it  might 
have  done  so  by  traveling  25  mi les.  Chapter 
24,  Laws  1899,  has  been  held  in  Ame$  v. 
Union  P.  B.  Co.  64  Fed.  Rep.  165.  4  Inters. 
Com.  Rep.  885,  to  have  fixed  inadequate 
rates,  and  the  enforcement  of  this  statute  is 
now  suspended  by  injunction.  Nevertheless, 
we  shall  assume,  for  the  mere  purposes  of 
illustration,  that  these  rates  afford  as  fair  a 
basis  between  themselves  for  coinparisons  as 
anv  other  that  could  be  found.  For  hauling 
2,000  pounds  of  hard  coal,  a  railroad  com- 
pany, under  this  maximum  rate  law,  was 
permitted  to  charge  for  a  distance  of  25  miles 
the  sum  of  76  cents;  for  haul  in  e  the  same 
ton  of  coal  200  miles,  there  might  be  re- 
quired as  compensation  the  sum  of  $2.  It 
may  be  objected  that  this  case  is  merely 
hypothetical,  and  that,  practically,  this  sup- 
posed condition  is  impossible.  I^t  us  there- 
lore  suppose  that  a  dealer  finds  it  necessary 
to  send  a  car  load  of  hard  coal  from  Omaha 
to  Plattsmouth.  For  some  reason,  perhaps 
to  avoid  the  payment  of  drayage  charges,  he 
elects  to  send  the  coal  by  the  way  of  Colum- 
bus, and  as  he  has  the  risht,  under  this  law, 
he  requires  it  to  be  billed  over  the  Union 
Pacific  Railway  to  Columbus,  and  thence 
over  the  Burlington  &  Missouri  River  Rail- 
way to  Plattsmouth.  There  are  by  this  route 
required  to  be  traveled  91  miles  over  the 
line  of  the  first- named  railway,  and  180  miles 
over  the  other, — in  all,  221  miles.  The  same 
shipment  might  be  made  by  the  Missouri 
Pacific  Railway,  in  which  case  the  haul 
would  be  but  26  miles.  Referring  again  to 
the  maximum  rate  law  for  what  may  be  as- 
sumed to  be  relatively  fair  rates,  at  least  in 
the  judgment  of  the  legislature  which  passed 
the  act  under  consideration,  we  find  that  the 
rate  for  25  miles,  the  rate  most  nearly  ap- 

groxi mating  that  for  the  distance  between 
>maha  and  Plattsmouth  by  a  direct  line  (as 
suted  in  the  first  illustration),  is  76  cents 
per  ton,  while  by  the  lines  in  fact  traveled, 
had  they  been  in  fact  exactly  220  miles,  the 
rate  would  be  $2.20  per  ton ;  that  is,  $1.44 
In  excess  of  what  could  have  been  charged 
over  the  shortest  available  route.  And  these 
are  but  fair  illustrations  of  the  practical  re- 
sults brought  about  bv  chapter  11,  Laws 
1898 ;  and  apparently,  that  there  may  be  no 
means  of  avoiding  this  result,  this  law  for- 
bids any  charges  to  be  made  for  transfer 
switching.  Even  the  reasonableness  of  the 
charge  for  transporting  over  the  short  line, 
the  Supreme  Court  of  the  United  States,  as 
we  have  already  seen,  has  held  is  a  ques- 
tion for  judicial  investigation,  requiring  due 
process  of  law  for  its  determination.  If,  as 
was  held  in  Chicago,  M.  db  St.  P.  R.  Co.  v. 
Minnesota,  the  establishment  of  an  arbitrary 
rate,  which  deprived  Uie  railroad  company  of 
its  right  to  a  judicial  investigation  by  due 
process  of  law  under  the  form  and  with  the 
machinery  provided  for  the  investi/aration 
judicially  of  the  truth  of  the  matter  in  con- 
troversy, and  the  substitution  therefor,  as 
an  absolute  finality,  of  the  action  of  a  com- 
mission not  clothed  with  judicial  functions 
or  possessed  of  the  machinerv  of  a  court  of 
justice,  was  in  conflict  with  the  Constitution 
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of  the  United  States,  there  is  no  escape  from 
the  conclusion  that  a  law  which,  as  a  final- 
ity, establishes  a  rate  dependent,  not  upon 
the  length  of  a  haul  by  the  route  chosen  by 
the  shipper  of  freight,  but  by  the  length  of 
a  much  shorter  route  of  which  he  refuses  to 
avail  himself,  is  open  to  the  same  objection. 
No  argument  can  be  made  to  sustain  this  law, 
which  equally  would  not  tend  to  sustain 
those  undfer  which  the  Supreme  Court  of  the 
United  States  held  invalid  the  rates  estab- 
lished by  commissioners  in  Minnesota,  and 
other  rates  fixed  in  a  similar  manner  in  Texas. 
This  law,  in  addition  to  the  objections  held 
sufl9cient  as  against  the  statutory  regulations 
of  rates  in  Minnesota  and  Texas,  is  subject 
to  the  criticism  that  no  railroad  company 
can  know,  in  advance,  for  what  compensation 
it  may  be  required  to  haul  freights  over  its 
line.  There  is  therefore  no  way  by  which 
we  can  escape  the  logical  result  of  these  con- 
ditions authoritatively  declared  by  the  Su- 
preme Court  of  the  United  States  sufficient 
to  vitiate  other  legislative  enactments,  in 
which  but  a  portion  of  the  objectionable 
features  of  the  statute  under  consideration 
was  embodied.  The  attempt  to  establish 
rates  of  compensation,  as  was  done  in  chapter 
11,  Laws  1898,  must  therefore  be  held  to  be 
in  violation  of  the  provisions  of  the  14th 
Amendment,  and  therefore  to  be  nugatory. 

It  is,  however,  insisted  by  the  plaintiff  in 
error  that,  Independently  of  legislative  es- 
tablishment of  rates,  it  lies  within  the  power 
of  courts  to  define  what  rate  over  connecting 
lines  is  reasonable,  and  to  enforce  its  observ- 
ance. This  question,  too,  has  received  the 
attention  of  courts,' and  always,  we  believe, 
with  the  result  reached  in  the  cases  we  shall 
now  review. 

In  Paxton  dk  E.  Irrig,  Canal  db  L,  Co, 
V.  Farrnvrtt^  &  M,  Irrig,  d  L.  Co.  45 
Neb.  884,  29  L.  R.  A.  858,  Judge  Post, 
for  this  court,  said :  ^It  was  at  the  consul- 
tation suggested  that  it  is  within  the  power  of 
a  court  of  equity  to  prescribe  the  conditions 
upon  which  one  irrigating  company  may  con- 
nect with  the  ditch  of  another;  but  that  as- 
sertion rests,  to  say  the  least,  upon  doubtful 
grounds.  Conceding  irrigating  companies 
as  quasi  public  corporations,  to  be  subject 
to  the  strict  obligations  of  common  carriers, 
it  does  not  follow  that  they  may  by  the  courts 
be  compelled  to  enter  into  particular  agree- 
ments or  assume  particular  relations,  how- 
ever just  and  equitable,  towards  each  other. 
That  subiect  has  recently  engaged  the  at- 
tention of  the  Supreme  Court  of  the  United 
States,  by  which  the  power  to  prescribe  terms 
for  the  interchange  of  business  by  connecting 
carriers  is  declared  to  be  legislative  rather 
than  judicial  in  character,  notwithstanding 
the  provisions  of  the  interstate  commerce  act, 
Atchison,  T.  <fb  8,  F.  R.  Co.  v.  Denver  dt  I^, 
0.  R.  Co.  110  U.  S.  667.  28  L.  ed.  291 ;  PuU- 
man's  Palace  Car  Co,  v.  Missouri  P,  R.  Co. 

116  U.  S.  587.  29  L.  ed.  499;  Express  Cases, 

117  U.  S.  1.  29  L.  ed.  791 ;  LittU  Rock  dk  M, 
R.  Co.  V.  m.  Louis,  I.  M,  dk  8.  R,  Co.  41 
Fed.  Rep.  559,  2  Inters.  Com.  Rep.  763.  See 
also  Beach,  Priv.  Corp.  889 ;  Kentucky  &  I. 
Bridge  Co.  v.  Louisville  dt  N.  R.  Co.  87  Fed. 
Rep.  567,  2  L.  R.  A.  ^.  2  Inters.  Com. 
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Rep.  851."  Such  of  these  citations,  as  refer 
to  cases  determined  by  the  Supreme  Court 
of  the  United  States  we  shall  now  consider 
at  such  length  as  shall  be  profitable. 

In  Atehiaon,  T.  &  S.  P.  R,  Co,  v.  Denf)er 
<ft  N.  0,  R.  Co.  supra,  Waite,  Ch.  J.,  de- 
livering the  opinion  of  the  court,  said  :  ^  A 
connection  of  roads  may  make  a  connection 
in  business  convenient  and  desirable,  but  the 
one  does  not  necessarily  carry  with  it  tlie 
other."  Later  in  this  opinion  he  said  that  it 
was  not  the  law  that  every  railroad  company 
which  forces  a  connection  of  its  road  with 
that  of  another  company  has  a  right  under 
the  Constitution  of  Colorado,  or  at  the  com- 
mon law,  to  require  the  company  with  which 
it  connected  to  do  a  connecting  business  at 
the  junction,  if  it  does  a  similar  business 
with  any  other  company  under  any  other  cir- 
cumstances. This,  he  said,  might  be  made 
the  law  by  the  legislative  department  of  the 
government,  but  It  did  not  follow  as  a  neces- 
sary consequence  from  the  constitutional 
right  of  a  meclianical  union  of  tracks,  or  from 
the  said  constitutional  prohibition  against 
undue  or  unreasonable  discrimination  In  fa- 
cilities. 

In  Pullman* a  Palaee  Car  Co.  v.  Missouri 
P,  JR.  Co.  supra,  it  was  sought  to  compel  the 
use  of  the  cars  of  the  plaintiff  over  the  line 
of  the  St.  Louis,  Iron  Mountain,  &  Southern 
Railway  Company , though  that  company  had 
b^n  consolidated  with  the  Missouri  Pacific 
Railway  Company,  Chief  Justice  Waite,  in 
the  opinion  delivered  bv  him  for  the  court, 
in  this  case,  said:  **The  business  [of  the 
sleeping-car  company]  is  always  done  under 
special  written  contracts.  *  These  contracts 
must  necessarily  vary,  according  to  the  f»pe- 
cial  circumstances  of  each  particular  case. 
Certainly,  it  cannot  be  claimed  that  a  court 
of  chancery  is  competent  to  require  these  com- 
panies to  enter  into  such  a  contract  for  the 
furnishing  and  hauling  of  Pullman  cars,  as 
the  court  may  deem  reasonable.  A  mere  state- 
ment of  the  proposition  is  sufiScient  to  show 
that  it  is  untenable." 

In  the  Express  Cases,  supra,  the  circuit 
court  had  required  by  its  decree  that  the 
railroad  companies  which  were  defendants 
should,  as  common  carriers,  afford  each  ex- 
press company  certain  facilities  for  the  trans- 
action of  its  business  as  a  common  carrier, 
the  character  of  such  facilities  to  be  the  same 
as,  by  virtue  of  a  contract  formerly  in  exist- 
ence, it  had  been  the  duty  of  eacn  railroad 
company  to  provide.  By  this  decree  the  rate 
of  compensation  to  be  paid  had  been  fixed  at 
not  exceeding  50  per  cent  more  than  the  rail- 
road company's  prescribed  rata  for  the  trans- 
portation of  ordinary  freight,  and  not  greater 
than  the  railroad  company  would  charge  for 
the  transportation  of  express  matter  on  its 
own  account,  or  for  any  other  express  or  other 
corporation,  or  for  private  individuals,  and 
a  bond  was  required  to  secure  such  payment. 
The  right  of  each  party  to  apply  for  a  modi- 
fication of  this  decree  under  the  rules  in  eq- 
uity proceedings  had  been  reserved  by  the 
decree  itself  as  to  the  measure  of  compensa- 
tion prescribed.  In  the  opinion  of  a  major- 
ity of  the  court,  delivered  by  Chief  Justice 
Waite,  the  following  language  was  used : 
81  L.  R.  A. 


"*  The  difficulty  in  the  cases  is  apparent  from 
the  form  of  the  decrees.  As  express  com- 
panies had  always  been  carried  by  railroad 
companies  under  special  contracts,  which  es- 
tablished the  duty  of  the  railroad  company 
upon  the  one  side,  and  fixed  the  liability  of 
the  express  company  on  the  other,  the  court, 
in  decreeing  the  carriage,  was  substantially 
compelled  to  make  for  tne  parties  such  a  con- 
tract for  the  business  as  in  its  opinion  they 
ought  to  have  made  for  themselves.  Having 
found  that  the  railroad  company  should  fur- 
nish the  express  company  with  facilities  for 
business,  H  had  to  define  what  those  facili- 
ties must  be,  and  it  did  so  by  declaring  that 
they  should  be  furnished  to  the  same  extent 
and  upon  the  same  trains  that  the  company 
accorded  to  itself  or  to  any  other  company 
engaged  in  conducting  an  express  business 
on  its  line.  It  then  prescrlbea  the  time  and 
manner  of  making  the  payment  for  the  fa- 
cilities and  how  the  payment  should  be  se- 
cured, as  well  as  how  it  should  be  measured. 
Thus,  by  the  decrees,  these  railroad  com- 
panies are  compelled  to  carry  these  express 
companies  at  these  rates,  and  on  these  terms, 
so  long  as  they  ask  to  be  carried,  no  matter 
what  other  express  companies  pay  for  the 
same  facilities  or  what  such  facilities  may, 
for  the  time  bein^,  be  reasonably  worth,  un- 
less the  court  sees  fit,  under  the  power  re- 
served for  that  purpose,  on  the  application 
of  either  of  the  parties,  to  change  the  meas- 
ure of  compensation.  In  this  way,  as  it  seems 
to  us,  '  the  court  has  made  an  arrangement  for 
the  business  intercourse  of  these  companies, 
such  as,  in  its  opinion,  they  ought  to  have 
made  for  themselves,'  and  that  we  said  in 
Atdiison,  T.  &  S.  F.  R.  Co.  v.  Denver  <fi  A\ 
0.  R.  Go.  supra,  followed  at  this  term  in 
PuUman*s  Palace  Car  Co,  v.  Missouri  P.  R. 
Co.  supra,  could  not  be  done.  The  regula- 
tion of  matters  of  this  kind  is  legislative  in 
its  character,  not  Judicial.  To  what  extent 
it  must  come,  if  it  comes  at  all,  from  Cod- 
/B:res8,  and  to  what  extent  it  may  come  from 
the  states,  are  questions  we  do  not  now  un- 
dertake to  decide ;  but  that  it  must  come, 
when  it  does  come,  from  some  source  of  leg- 
islative power  we  do  not  doubt.  The  legis- 
lature may  impose  a  duty,  and,  when  im- 
posed, it  will,  if  necessary,  be  enforced  by 
the  courts ;  but,  unless  a  duty  has  been  created 
either  by  usage,  by  contract,  or  by  statute, 
the  courts  cannot  be  called  on  to  give  it  ef- 
fect." 

The  other  citations  in  Paxton  db  H.  Irrig. 
Canal  d  L.  Co.  v.  Farmers'  d  M.  Irrig.  <j&  L. 
Co.  supra,  need  not  be  considered  at  length, 
for,  while  inferior  in  authority,  they  follow 
the  same  line  as  do  the  cases  above  reviewed. 

The  same  doctrine  was  recognized  in  Rea- 
gan  v.  farmers'  Loan  dt  T.  Co.  154  U.  S. 
862.  88  L.  ed.  1014. 

Among  the  cases  cit^d  by  the  plaintiff  in 
error  is  Texas  Exp.  Co.  v.  Texas  d  P.  R.  Co. 
6  Fed.  Rep.  437,  determined  in  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Texas,  in  which  case  it  was  said : 
**  If  it  is  practicable  to  define  express  matter 
with  reasonable  certainty,  and  to  fix  by  law 
maximum  rates  for  its  carriage,  it  is  most 
clearly  not  within  the  province  of  the  judi- 


1896.     State,  ex  rel.  Board  of  Tbansportation,  v.  8io0x  City,  O.  &  W.  R.  Co. 
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cial  departKnent  of  tiie  soTernment  to  do  this. 
When  and  how  far  it  may  become  necessary  or 
expedient  to  do  so  fldust  be  left  to  the  legisla- 
ture to  detennine  and  declare ;  and  until  the 
legislature  does  so  provide,  the  parties  here- 
to, and  all  others  similarly  circumstanced, 
must  be  remitted  to  their  right  and  power 
to  contract  In  reference  to  the  compensation 
for  such  service,  subject  to  the  limitations 
placed  upon  defendants  by  their  duties  as  ex- 
clusive public  carriers  on  public  highways, 
that  their  terms  for  carrying  shall  be  reason- 
able, and  such  as  involve  no  unjust  discrim- 
ination ;  to  be  determined  in  each  particular 
case  by  the  agreement  of  the  parties  in  inter- 
est, and  in  case  of  their  failing  to  agree,  to 
be  determined  by  the  proper  court  on  full 
statement  and  proof  of  the  particular  case.  ^ 
The  language  of  tlie  latter  part  of  the  above 
quotation  is  relied  upon  by  the  attorney 
general  to  sustain  the  proposition  that.  If 
the  provisions  of  the  statute  cannot  be  up- 
held', this  court  may  supply  the  deficiency ; 
and,  separated  from  its  context,  this  part  df 
the  Quotation  doubtless  tends  strongly  in 
that  direction.  This  part  of  the  quotation, 
however,  is  greatly  qualified  when  we  take 
into  account  that  immediately  preceding  this 
portion,  favorable  to  the  contention  of  the 
plaintiff  in  error,  it  was  said  that  **  if  it  is 
practicable  to  define  express  matter  with  rea- 
sonable certainty,  and  to  fix  by  law  maxi- 
mum rates  for  its  carriage,  it  is  most  clearly 
not  within  the  province  of  the  judicial  de- 
partment of  the  government  to  do  this. " 

From  this  review  of  the  Federal  decisions 
with  reference  to  this  subject-matter,  it  is 
clear  that  it  does  not  lie  within  the  power 
of  courts  to  formulate  contracts  whereby  shall 
be  regulated  the  rights  and  duties  of  parties 
concerned,  even  though  each  of  such  parties 
is  a  common  carrier.  The  practical  diffi- 
culties which  in  the  Express  Caaes%xirTo\mdedi, 
and  in  the  judgment  of  the  Supreme  Court 
of  the  United  States  rendered  futile,  the  at- 
tempt of  the  circuit  court  to  define  the  du- 


ties of  the  express  companies,  on  the  one 
hand,  and  the  railroad  companies,  on  the 
other,  apply  with  still  greuter  force  to  the  case 
at  bar.  In  the  Express  Cases  there  were  on 
either  side  the  proposed  parties  to  a  contract 
relation  which  was  to  exist  for  a  consider- 
able space  of  time  in  the  future,  and  all  these 
parties  were  in  court.  Between  themselves 
they  had  formerly  been  able,  without  diffi- 
culty, to  make  a  contract  which  the  circuit 
court  believed  sufficiently  furnished  analo- 
gies for  all  the  points  to  be  adjusted.  In 
the  case  at  bar  the  only  criterion  furnished 
for  the  adjustment  of  rates  is  that  no  more 
shall  be  charged  for  such  haul  as,  by  the 
election  of  the  shipper,  shall  be  made  neces- 
sary, than  the  cost  of  ^ipment  by  the  short- 
est route  possible.  In  this  case  there  was 
before  the  district  court  no  party  interested 
in  shipments  other  than  the  carrier.  The 
parties  who,  it  was  assumed,  proposed  to 
ship,  were  unnamed  and  unknown,  and  there 
was  no  attempt  to  suggest  the  points  between 
which  shipment  should  be  maae,  or  the  com- 
pensation therefor  which  should  be  estab- 
lished. If  it  was  impossible  for  the  circuit 
court,  in  the  Express  Cases,  practically  to 
solve  the  problem  with  which  it  was  con- 
fronted, there  can  be  no  question  as  to  the 
futility  of  every  effort  of  this  or  any  other 
court  to  formulate  rules  or  rates  in  compli- 
ance with  the  uncertain  requirements  of  sec- 
tion 2  of  chapter  11  of  the  Laws  of  1898. 
The  district  court,  therefore,  very  properly 
declined  attempting  the  performance  of  this 
hopeless  task.  There  has  been  suggested  no 
method  by  which  the  act  under  consideration 
can  be  put  into  effect  which  has  not  already 
been  considered ;  and,  in  justice  to  the  at- 
torney general,  it  is  but  fair  to  say  that,  to 
sustain  the  provisions  of  this  act,  he  has  ad- 
vanced eveiy  available  argument  and  con 
sideration  which,  in  our  opinion,  is  even 
plausible. 
Tlie  judgment  of  the  District  Court  is  affirmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


STATE  of  Connecticut 

V, 

William  CONLON,  Appt. 
(65  Conn.  478.) 

A  statate  authorising  the  mayor  and 
certain  other  olllcera  to  issue  a  license 

*to  such  persons  as  they  find  proper  persons  to 
engage  in  a  temporary  or  transleot  business,*^  for 
a  fee  not  lew  than  $1  nor  more  than  $100,  as  the 
authority  taBuing  such  license  may  direct,  and 
making  such  business  when  anlioensed  a  misde- 
meanor except  in  the  sale  of  produots  of  a  farm 
or  the  sea,  is,  so  far  as  it  applies  to  ordinary  and 
lawfal  business,  a  ylolation  of  tbe  Connectiout 
bill  of  rights,  declaring  that  all  men  **are  equal  in 
rlgfats  and  that  no  man  or  set  of  men  is  entitled 
10  exclusive  public  emoluments  or  privileges 
from  the  oommanity.*^ 


Non.— For  amount  of  license  fees,  see  note  to 
Stete,  Toi,  ▼.  French  (Hont.)^  L.  R.  A  4X^. 

31 L.  a  A. 


(January  2i,  1806.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Superior  Court  for  Tolland  County 
convicting  him  of  selling  goods  without  a  h- 
cense  in  violation  of  Pub.  AcU  1898,  p.  271. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ckarles  E.  Perkins  and  Jere- 
miah J.  DesmoncU  for  appellant: 

The  Constitution  protects  the  rights  of  every 
person  to  follow  an^  calling  or  occupation  not 
harmful  to  society,  in  common  with  others. 

Berthoifv.  (/ReiUy,  74  N.  Y.  515.  80  Am. 
Rep.  323;  People  v.  Marx.  99  N.  Y.  877,  52 
Am.  Rep.  84;  Tiedeman,  Pol.  Powers,  pp.  11- 
196,  note. 

Whether  the  legislature  could  prohibit  sales 
of  goods  by  any  one  who  was  not  permanently 
established  in  business,  would  be,  to  say  the 
least,  very  doubtful;  but  to  give  one  person  la 
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a  dty  tbe  right  to  aav  who  should  or  should 
not  exerdse  that  right,  to  depriye  one  person 
of  It  asd  give  it  to  another  at  his  discretion, 
cannot  be  sustained  upcHi  any  principle  of 
liberty. 

Ckwley,  Ck>n8t.  Lim.  p.  803. 

This  case  does  not  come  within  the  cases  of 
license. 

Nor  does  it  come  within  the  rulen  governing 
the  sale  of  liquors  or  gunpowder  or  other  in- 
jurious or  dangerous  substances  or  trades 
which  are  or  may  be  nuisances. 

8lavgAter-Eaute  Cotes,  83  U.  8.  16  Wall.  86. 
21  L.  ed.  304;  Tiedeman,  Pol.  Powers,  p. 
197. 

It  may  be  admitted  that  certain  rules  and 
regulations  may  be  made  as  to  transient  or 
temporary  sellers  of  goods. 

Cam,  V.  Oroioell,  156  Mass.  216. 

In  Bayre  v.  PhiUija,  148  Pa.  482,  16  L.  R. 
A.  49,  an  ordinance  requiring  a  very  high  li- 
cense fee  from  peddlers,  but  exempting  resi- 
dents of  the  borough,  was  held  invalid. 

See  also  Baltimore  v.  Eadecke,  49  Md.  217, 
38  Am.  Rep.  289;  TiekWq  v.  Baj^ns,  118  U. 
S.  356,  80  L.  ed.  220;  Bart/ie  v.  iV«c  Orleans, 
24  Fed.  Rep.  568;  Riehmand  v.  Dudley,  129 
Ind.  112,  18  L.  R.  A.  587;  Re  Frazee,  68  Mich. 
896;  Anderson  v.  Wellington,  40  Kan.  173,  2  L. 
R.  A.  110;  Chicago  v.  Trotter,  186  111.  480; 
State  V.  Mahner,  48  La.  Ann.  496. 

Although  many  of  these  decisions  were  cases 
of  ordinances,  and  not  acts  of  the  legislature, 
the  principles  upon  which  they  are  decided  are 
eeneral  and  constitutional,  and  apply  to  legis- 
lative acts  as  well  as  to  ordinances 

BUUe  V.  Dubarry,  44  La.  Ann.  1117;  Rich  v. 
NapermUe,  42  111.  App.  222;  Ex  parte  Sing 
Lee,  96  Cal.  854;  StaU  Center  v.  Barenstetn,  W 
Iowa.  Z49\yHannibal  v.  Price,  29  Mo.  App. 
280;  State  v.  Orange,  60  N.  J.  L.  889. 

Mr.  Joel  H.  Reed,  State's  Attorney,  for 
appellee: 

This  statute  is  a  proper  exercise  of  the  police 
power  of  the  state. 

Cooley,  Taxn.  412,  418;  Com,  v.  Smit/t,  6 
Bush,  303;  Mork  v.  Com,  Id.  397;  Cooley, 
Const.  Lim.  742-746. 

Where  the  legislative  meaning  is  plain  and 
not  open  to  construction,  as  is  tbe  case  with 
this  statute,  and  the  powers  therein  exercised 
are  not  restricted  by  the  terms  of  either  state 
or  national  Constitution,  it  is  not  competent  for 
the  courts  to  declare  tbe  statute  void  for  the 
reasons  named.  They  cannot  run  a  race  of 
opinions  upon  points  of  rieht,  reason,  and  ex- 
pediency with  tbe  law-maxing  power. 

Cooley;  Const.  Lim.  197-201;  Bishop's  Fund 
V.  Rider,  13  Conn.  103;  StaU  y.  Wheeler,  26 
Conn.  290;  White  v.  Stamford,  37  Conn.  578; 
Goshen  v.  Stonington,  4  Conn.  209,10  Am.  Dec. 
121;  Calder  v.  Bull,  3  U.  S.  8  Dall.  386,  1  L. 
ed.  648;  1  Bl.  Com.  91;  Bridgeport  v.  Housa- 
tonic  R.  Co.  15  Conn.  496;  Welch  y.  Wadsworth, 
30  Conn.  149, 79  Am.  Dec.  239;  BooOiy,  Wood- 
bury, 32  Conn.  118;  Welch  v.  Hotchkiss,  39 
Conn.  140,  12  Am.  Rep.  388;  Camp  y .  Rogers, 
44  Conn.  291;  Wheeler's  Appeal,  45  Conn.  306. 

If  the  court  has  the  power  to  declare  it  void 
it  will  not  do  so  except  in  very  clear  cases. 

White  V.  Stanford,  supra;  Lothrop  v.  Sted- 
man,  42  Conn.  588. 
•^1  L.  R.  A. 
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,'f  J.,  delivered  the  opinion  of 
the  court : 

''An  act  concerning  sales  of  merchandise 
by  itinerant  peddlers"  contains  the  following 
provisiona : 

"Sec.  1.  The  mayor  of  any  city,  the 
warden  of  any  borough,  and  the  selectmen  of 
any  town,  may  issue  a  license  to  such  persona 
as  they  find  proper  persons  to  engage  in  a  tem- 
porary or  transient  business,  in  one  locality, 
either  in  a  building,  tent,  or  other  nremis- 
es,  for  the  sale  of  goods,  wares,  ana  mer- 
chandise, .  .  .  in  their  respective  cities, 
boroughs,  or  towns,  for  a  terra  not  exceed- 
ing one  year,  upon  the  applicant  paying  to- 
such  municipal  corporation  a  fee  not  less- 
than  $1  nor  more  than  $100,  as  the  authority 
Issuing  such  license  may  direct.    .     .     . 

*'Sec.  2.  Any  person  engaging  in  any  busi- 
ness mentioned  in  section  1  of  this  act,  ex- 
cept in  the  sale  of  articles  that  are  the  pro- 
duct of  a  farm  or  of  the  sea,  without  obtaining- 
a  license  therefor,  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be 
fined  not  less  than  |7  nor  more  than  $200,  or 
imprisoned  not  less  than  thirty  days  nor  more 
than  six  months,  or  both."  Pub.  Acts  1893, 
p.  271. 

The  state's  attorney  for  Tolland  county 
filed  an  information  charging  the  defendant 
with  a  misdemeanor  under  this  act  in  the  sale 
of  boots  and  shoes  at  a  store  in  the  city  of 
Rockville.  The  defendant  demiurred  to  the 
information,  because  the  statute  is  void,  as 
being  contrary  to  the  provisions  of  the  Con- 
stitution of  Connecticut  and  of  tbe  Consti- 
tution of  tbe  United  States,  and  to  the  prin- 
ciples of  natural  justice.  The  demurrer  was- 
overruled  ;  and  the  defendant  was  tried,  con- 
victed, and  sentenced.  This  is  an  appeal 
from  the  judgment  of  conviction ;  and  the 
only  error  assigned  by  the  defendant  is  tbe 
action  of  the  superior  court  in  overruling 
the  demurrer. 

The  legislature  has  power  to  require  & 
license  for  the  transaction  of  any  business, 
either  for  the  purpose  of  raising  a  revenue, 
or  for  the  purpose  of  regulating  the  conduct, 
of  such  business,  as  public  interests  may  de- 
mand. This  power,  nowever,  is,  in  the  man- 
ner of  its  exercise,  subject  to  the  1  imitations 
embodied  in  the  Constitution,  including  iii> 
that  term  the  Constitution  of  the  United 
States  as  well  as  that  of  Connecticut.  Tbe 
former,  so  far  as  it  relates  to  such  question, 
is  in  real  it V  a  part  of  tbe  latter,  and  must  be 
so  reffanled  by  this  court  in  determining  the 
val  idity  of  any  legislative  act.  The  quest  ion 
whether  or  not  a  particular  law  is  obnoxioua 
to  any  such  limitation  does  not  depend  upon 
the  w isdom  of  the  1  aw .  We  therefore  d  ism  i sa 
as  immaterial  all  considerations  urged  in 
argument  as  to  the  propriety  of  this  legisla- 
tion, and  consider  only  the  legal  effect  of  the 
act,  and  the  power  of  the  legislature  to  enact 
such  a  law 

1 .  What  is  the  leeal  effect  of  the  act?  The 
validity  of  the  law  in  this  case  depends  upoa 
its  real  legal  effect,  and  not  merely  upon  its 
phraseology.  In  determining  whether  any 
law  invades  a  right  secured  by  constitutional 
enactment,  tbe  court  looks  at  the  essence  as- 
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well  as  the  form.  Be  Clark,  65  Conn.  17,  28 
L.  R.  A.  242.  The  act  is  not  an  exercise 
of  the  power  of  taxation.  This  is  too  plain 
for  argument.  It  is  purely  a  trade  regula- 
tion ;  and  the  crime  of  which  the  defendant 
wasconricted  consists  solely  In  the  violation 
of  such  regulation.  The  power,  first,  to  regu- 
late the  conduct  of  all  business,  or  of  any 
particular  business,  harmless  in  its  nature, 
and  which  every  citizen  has  the  right  to  carry 
on ;  and,  second,  to  regulate,  even  to  the  ex- 
tent of  prohibition,  any  business  in  its  nature 
injurious  to  the  public.— is  vested  in  the  leg- 
islature in  the  broadest  terms ;  but  the  exer- 
cise of  that  power  in  the  two  cases  is  governed 
by  different  principles.  In  the  latter  case  the 
controlling  object  is  giving  to  the  public 
that  protection  from  danger  which  the  state 
is  bound  to  give,  and  ordinarily  the  leg- 
islature must  be  the  judge  of  the  degree  of 
danger  and  of  the  required  protection.  It 
may  restrict  the  business  by  requiring  large 
license  fees,  or  by  other  protective  regula- 
tions ;  and  it  may  restrict  the  conduct  of  the 
business  to  a  limited  number  of  persons,  or 
to  persons  possessing  certain  qualifications, 
to  be  determined  by  public  oflacers  to  whom 
the  administration  of  the  law  is  given,  or,  in 
certain  cases,  to  such  persons  as  these  public 
officers  may  select ;  thus  treating  the  persons 
intrusted  with  the  business  as  quasi  public 
officers,  and  authorizing  their  selection  on 
grounds  of  special  fitness,  similar  to  those 
applicable  to  the  appointment  of  any.  state 
officer  or  agent.  The  illustrations  of  such 
regulations  of  a  business  dangerous  to  the 
public  are  familiar  and  the  cases  maintain- 
ing the  power  of  the  legislature  to  establish 
them  are  too  numerous  to  cite. 

But  the  law  in  question  is  not  a  resrulation 
of  a  business  daneerous  to  the  public,  and 
does  not  come  within  the  special  principles 
applicable  to  such  regulations.  It  relates  to 
all  business  "  for  the  sale  of  goods,  wares,  and 
merchandise, "  to  the  bread  and  meat  essential 
to  the  support  of  life,  and  to  every  commodity 
a  human  being  has  need  of.  The  only  dis- 
tinction made  by  the  law  is  that  between  a 
business  that  Is  temporary  and  transient  and 
all  other  business.  It  does  not  define  a  **  tem- 
porary or  transient"  business.  Such  phrase 
has  no  technical  legal  meaning.  The  natural 
meaning  of  the  words  as  generally  under- 
stood does  not  furnish  a  definite  guide  to  what 
the  statute  permits  and  what  it  prohibits. 
Its  validity  might  perhaps  be  questioned  on 
the  ground  that  the  language  used  is  too 
vague  to  constitute  and  define  a  crime,  but 
that  question  was  not  discussed  in  argument. 
The  aefendant  Is  punished  for  selling  boots 
and  shoes  In  the  conduct  of  a  temporary  and 
transient  business.  There  is  nothing  in  the 
nature  of  such  business  more  dangerous  to 
the  public  when  called  temporary  than  if 
called  permanent.  There  is  no  distinction 
as  to  public  danger  between  a  boot  and  shoe 
business  conducted  by  a  man  for  an  indefinite 
time,  and  the  same  business  conducted  after 
his  death,  by  his  executor  in  the  settlement 
of  his  estate,  for  a  short  and  definite  time. 
The  statute  does  not  relate  to  any  temporary 
business  involving  dangers  peculiar  to  itself. 
It  draws  no  line  of  distinction  except  between 
81  L.  R.  A. 


a  business  that  is  temporary  and  one  that  is 
not  temporary.  One  is  no  more  dangerous  to- 
the  public  than  the  other.  One  is  no  more 
essential  to  the  conduct  of  human  affairs  than 
the  other.  Indeed,  it  would  be  impracticable 
to  carry  on  the  necessary  transactions  of  life 
without  **  temporary  and  transient  business, 
for  the  sale  of  goods,  wares,  and  merchan- 
dise. "  It  may  m  that  future  conditions  will 
produce  a  genera)  conviction  that  any  tem- 
porary business  is  as  dangerous  to  public 
morals  and  good  order  as  lotteries,  disorderly 
houses,  tipping  shops,  or  those  suspicious- 
vagrants  who  more  than  200  years  ago  were 
cafled  ** peddlers  and  petty  chapmen,"  and 
whose  business  was  absolutely  prohibited. 
8  Ool.  Rec.  480.  It  is  unnecessary' to  consider 
how  far  the  legislature  may  anticipate  com- 
mon experience  in  declaring  a  business  gen- 
erally regarded  as  harmless  and  lawful  to  be 
dangerous  to  publ  ic  morals  and  order.  It  is 
enough  that  the  legislature  has  made  no  such 
declaration  as  to  the  business  under  discus- 
sion. The  act  therefore  must  be  held  to  deal 
with  temporary  or  transient  business  for  the 
purpose  of  regulating  an  ordinary  and  lawful 
business  essential  to  the  conduct  of  human 
affairs,  in  which  all  citizens  have  an  equal 
right  to  engage.  The  legislature  has  full 
power  to  regulate  such  a  business,  but  its  reg- 
ulations must  be  governed  by  very  different 
principles  from  those  which  may  govern  the 
regulations  of  a  business  in  its  nature  dan- 
gerous to  the  public.  In  the  one  business  no- 
citizen  has  an  absolute  right  to  engage ;  in  the 
other  all  citizens  have  the  right,  and  an  equal 
right,  to  engage.     The  difference  is  vital. 

What  is  the  regulation  prescribed  by  this 
act?  It  is  simply  a  prohibition  of  the  busi- 
ness unless  a  license  is  obtained  from  the 
officers  of  the  municipality  where  the  busi- 
ness is  to  be  conducted.  If  the  terms  on 
which  such  license  should  be  granted  were 
defined,  a  different  question  would  be  pre- 
sented. If  the  legislature  believes  that  fraud 
and  deception  are  increasingly  liable  to  be 
practiced  in  the  conduct  of  any  kind  of  busi- 
ness, or  of  all  business,  it  may  undoubtedly 
require,  by  way  of  security  against  such 
fraud  and  deception,  the  persons  engaging  in 
such  business  to  take  out  licenses  on  terms 
prescribed  by  law  and  applying  equally  to 
all  citizens.  In  Massachusetts,  ^'An  Act  to 
Prevent  and  Punish  Fraud  in  Sales  of  Goods, 
Wares,  and  Merchandise  at  Public  or  Private 
Sale  by  Itinerant  Vendors,  and  to  Regulate 
Such  Sales,"  was  recently  passed.  The  act 
attempted  to  define  **  itinerant  veodora"  so  as 
to  include  ordinary  transient  business,  pro- 
vided security  for  their  customers  by  requir- 
ing a  deposit' of  money  to  be  made  with  the 
state,  and  by  other  regulations,  and  required 
the  amount  of  the  license  fee  charged  to  be 
ascertained  according  to  law,  and^a  license 
to  be  issued  to  whoever  complied  with  the 
law.  This  act  was  held  not  to  violate  the 
Massachusetts  Constitution  by  a  majority  of 
the  supreme  court.  Com,  v.  CroweU,  ISC- 
Mass.  S515.  However  such  an  act  might  be 
regarded  under  our  Constitution,  it  is  wholly 
different  from  the  act  under  discussion,  which 
not  only  forbids  the  transaction  of  the  busi- 
ness without  a  license,  but  permits  the  local 


:68 


CONNECnCUT  SX7FIIEME  COUBT  OF  EbRORS. 


Jan., 


authority  to  grant  a  lioense  to  one,  and  to  re-' 
fuse  it  to  another,  in  pursuance  of  a  discre- 
tion unguided  and  unrestrained  by  law.  It 
>8ays :  "*  The  mayor  may  license  such  persons 
as  he  finds  to  be  proper  persons  to  engage  in 
4i  temporary  business  for  the  sale  of  goods, 
wares,  and  merchandise, "  and  **any  person  en- 
gaging in  such  business  without  obtaining 
•a  license  therefor  shall  be  guilty  of  a  misde- 
meanor. "  The  unrestrained  power  of  select- 
ing the  favored  recipients  of  a  license  is  given 
to  the  mavor.  Al  1  persons  who  cannot  obtain 
this  special  privilege  are  forbidden  to  carry 
on  the  business  under  a  penalty  that  may  ex- 
tend to  a  fine  of  $200  and  imprisonment  in 
the  common  jail  for  six  months.  If  the  word 
"may,"  as  here  used,  could  be  given  the  ef- 
fect of  "shall,"  the  question  would  be  pre- 
sented in  a  little  different  form.  It  would 
be  our  duty  to  construe  **may"  as  "shall,"  if 
necessary  to  give  effect  to  an  act,  and  the 
■context  wouldpermit  such  construction.  But 
here  the  context  plainly  forbids  that  construc- 
tion. The  conditions  of  the  act  do  not  sup- 
port a  mandate  to  issue  a  license  upon  com- 
pliance with  rules  established  by  law.  On 
-the  contrary,  they  clearly  provide  for  the  ex- 
•ercise  of  a  discretion  unrestrained  by  law. 
The  phrase  "such  persons  as  he  finds  proper 
persons  to  engage  in  a  temporary  business" 
is  too  vague  to  support  any  definite  judicial 
or  quasi  judicial  action.  There  is  not  a 
regulation  established  which  the  licensees  are 
bound  by  law  to  observe,  and  there  is  abso- 
lutely no  legal  test  and  no  indication  of  who 
may  be  a  "proper  person."  Without  some 
test  fixed  by  law,  every  person  must  be  pre- 
sumed to  be  a  proper  person  to  conduct  an 
ordinary  and  lawful  business.  The  mayor  is 
authorized  to  select  from  those  legally  pre- 
sumed to  be  proper  persons  such  as  he  finds 
proper.  The  necessary  legal  effect  of  this 
phrase  is  "such  persons  as  he  pleases."  So 
that,  if  "may"  were  construed  as  "shall," 
the  act  would  then  say :  "The  mayor  shall 
license  such  persons  as  he  pleases."  Again, 
the  provision  giving  the  mayor  absolute 
power  to  fix  the  license  fee  at  $1  for  one  year, 
or  $100  for  one  day, — i.  e.  to  fix  the  license 
fee  so  that  it  shall  be,  at  his  pleasure,  either 
nominal  or  prohibitive, — in  connection  with 
the  other  provisions,  renders  it  certain  that 
the  purpose  of  the  statute,  as  well  as  its  legal 
•effect,  is  to  authorize  the  mayor  to  permit  or 
forbid  the  transaction  of  an  ordinary  lawful 
business  at  his  pleasure.  This  purpose  of  the 
act  to  secure  to  favored  persons  special  priv- 
ileges in  the  conduct  of  a  lawful  business, 
open  of  right  to  all  citizens,  is  further  indi- 
cated by  the  provision  that  exempts  from  the 
operation  of  the  act "  articles  that  are  the  pro- 
duct of  a  farm  or  of  the  sea. " 

We  can  find  no  escape  from  the  conclusion 
that  the  legal  effect  of  the  act  is  to  authorize 
the  local  officers  of  each  municipality  to 
grant  exclusive  privileges  to  such  persons  as 
the^  please  in  the  transaction  of  a  lawful 
business  essential  to  the  conduct  of  human  af- 
fairs, and  in  which  each  citizen  has  an  equal 
right  to  engage  for  the  support  of  life. 

2.  Has  the  legislature  power  to  enact  such 
A  law?  The  Constitution  of  Connecticut  is 
somewhat  peculiar  in  its  limitation  of  legis- 
^1  L.  R.  A. 


lative  power.  The  "legislative  power  of 
this  state"  is,  in  the  broadest  terms,  vested 
in  the  "general  assembly."  This  power  is, 
in  a  certain  way,  definea  and  limited  by  the 
provisions  dividing  the  powers  of  govern- 
ment into  distinct  departments,  and  by  those 
relating  to  the  operation  of  the  state  govern- 
ment and  duties  of  particular  officers.  But, 
unlike  the  Constitutions  of  many  states,  it 
contains  no  specific  limitations  on  the  exer- 
cise of  legislative  power,  except  some  slight 
restrictions  in  one  or  two  recent  amendments. 
The  limitations,  however,  are  no  less  real, 
and  perhaps  more  effective,  than  if  phrased 
in  specific  terms.  Our  bill  of  rights  consti- 
tutes the  fundamental  condition  on  which  all 
powers  of  government  can  be  exercised.  Its 
more  definite  declarations  are  chiefly  con- 
cerned with  the  administration  of  justice, 
especially  of  the  criminal  law,  the  preserva- 
tion of  the  trial  by  jury,  the  protection  of 
private  property  from  confiscation  for  public 
use,  the  rignt  of  the  citizen  to  bear  arms,  and 
the  subordination  of  the  military  to  the  civil 
power;  but  the  protection  of  the  citizen  in 
the  equal  enjoyment  of  those  essential  rights 
belonging  to  citizens  of  a  free  government  is 
guaranteed,  not  in  narrow  phrases  of  detailed 
statement,  but  in  terms  as  broad  as  those 
which  vest  the  legislative  power  in  the  gen- 
eral assembly  or  the  judicial  power  in  the 
courts.  The  bill  of  rights  begins  as  follows : 
"That  the  great  and  essential  principles  of 
liberty  and  free  government  may  be  recog- 
nized and  established,  we  declare  that  all 
men  when  they  form  a  social  compact  are 
equal  in  rights ;  and  that  no  man  or  set  of 
men  are  entitled  to  exclusive  public  emolu- 
menta  or  privileges  from  the  community." 
No  legislative  act  is  law  that  clearly  and 
certainly  is  obnoxious  to  the  principle  of 
equality  in  rights  thus  solemnly  made  the 
condition  of  allexercise of  legislative  power. 
It  is  patent  that  not  everything  that  can  be 
called  a  right  is  included  in  this  guaranty. 
The  protected  rights  are  those  that  inhere  in 
"the  great  and  essential  principles  of  liberty 
and  free  government"  recognized  in  the  course 
of  events  that  resulted  in  our  independence, 
and  established  by  the  adoption  of  our  Con- 
stitution. The  language  used  is  purposely 
broad,  as  the  language  in  reference  to  the 
absolute  power  of  legislation  is  broad ;  and 
the  relation  of  limitation  to  power  can,  in 
the  nature  of  things,  be  settled  only  through 
specific  applications  as  emergencies  arise. 
Among  the  principles  thus  established  were 
those  universally  accepted  as  so  essential  to 
free  government  as  to  justify  the  resort  to 
armed  rebellion  in  our  war  of  independence ; 
and,  of  these,  equality  under  the  law,  in  the 
rights  to  "life,  liberty,  and  the  pursuit  of 
happiness, "  was  clearly  recognized. 

Upon  the  first  establishment  of  government 
in  Connecticut,  reliance  for  the  security  of 
civil  rights  and  liberties  was  placed  on  the 
fact  that  the  legislature,  in  which  was  con- 
centrated all  powers  of  government,  depended 
on  the  free  and  annual  election  of  the  peo- 
ple but  as  early  as  1650  the  free  enjoyment 
of  certain  "liberties,  immunities,  and  priv- 
ileges" was  recognized  as  essential  to  the 
stability  of  commonwealths,  and  the  denial 
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thereof  as  threatening  their  ruin.  The  en- 
joyment of  such  rights,  however,  was  then 
recognized  as  due  only  to  **  every  man  in  his 
place  and  proportion,"  Code  1650,  p.  1. 
The  full  recognition  of  the  principle  of 
•equality  in  rights,  as  well  as  of  the  neces- 
sity of  protection  by  a  fundamental  law,  was 
of  later  growth,  in  1672  the  rijjht  of  every 
man  to  **  enjoy  the  same  justice  and  law 
within  this  colony"  was  recognized.  Revi- 
sion of  1672.  These  principles  were  embodied 
in  a  statutory  declaration  of  rights,  which 
remained  substantially  unchanged  until  the 
■adoption  of  our  Constitution.  During  the 
period  preceding  and  following  the  Revolu- 
tion, the  conviction  became  general  that 
•equality  under  the  law  in  the  enjoyment  of 
•certain  rights  was  so  essential  to  free  govern- 
ment that  it  must  be  defended  against  inva- 
sion even  from  the  law-making  power.  In  a 
proclamation  issued  June  IS,  1776,  Gov. 
■Jonathan  Trumbull  expressed  the  conviction 
of  the  colony  of  Connecticut,  in  maintaining 
that  the  people  **  form  themselves  into  8()ciety, 
4ind  to  set  up  and  establish  civil  govern- 
ment for  the  protection  and  security  of  their 
lives  and  properties"  from  invasion  by  those 
^appointed  by  the  people  the  guardians  of 
their  lives  and  liberties,"  and  that  the  course 
-of  the  King  of  Great  Britain  in  ** depriving  us 
•of  our  natural,  lawful,  and  most  important 
rights,  and  subjecting  us  to  the  absolute 
power  and  control  of  himself,  and  the  British 
legislature,"  justified  a  rebellion.  15  Col. 
Hec.  450.  And  the  declaration  bv  Congress 
that  eauality  under  the  law,  in  the  ti^ht  to 
life,  liberty,  and  the  pursuit  of  happiness. 
Is  a  self-evident  truth,  was  formally  ap- 
proved by  this  state  November  7,  1776  (1  Rec. 
Conn.  pp.  9,  248),  and  in  August,  1777,  was 
•ordered  to  be  recorded  at  length  in  the  state 
records,  "that  the  memory  thereof  may  be 

f (reserved  to  posterity"  (1  Rec.  Conn.  867). 
t  was  an  express  purpose  of  our  Constitution 
'** effectually  to  define,  secure,  and  perpetuate 
the  liberties,  rights,  and  privileges"  derived 
from  our  ancestors,  and  we  deem  it  clear  that 
our  bill  of  rights  includes  this  principle  of 
•equality  among  those  principles  essential  to 
liberty  and  free  government,   to   establish 


which  it  declares  that  all  members  of  our  po- 
litical society  are  equal  in  rights,  and  that 
**  no  man  or  set  of  men  is  entitl^  to  exclusive 
public  emoluments  or  privileges  from  the 
community. "  Our  legislation  affecting  any 
important  interest  has  been  so  generally 
confined  within  the  clear  lines  of  legislative 
power  that  there  has  been  no  occasion  to  ap- 

Cly  the  limitations  of  the  first  section  of  the 
ill  of  rights.  The  nearest  approach  to  a 
judicial  determination  on  this  subject  is  in 
Norwich  Oadight  Go,  v.  Normctt  City  Oas 
Co.  25  Conn.  88,  where  the  court  holds  that, 
if  the  law  then  under  consideration  can  be 
fairly  viewed  as  intended  to  operate  as  a  dis- 
criminating restriction  upon  carrying  on  an 
ordinary  business  in  respect  to  which  the 
government  has  no  exclusive  prerogative,  it 
comes  directly  within  the  definition  of  a 
monopoly,  and  may  be  obnoxious  to  the  first 
section  of  our  bill  of  rights.  The  applica- 
tion of  the  bill  of  rights,  approved  in  that 
case  is,  plainly  necessary  to  the  decision  of 
this.  We  entertain  no  doubt  of  its  correct- 
ness, and  feel  bound  to  hold  distinctly  that 
an  act  of  the  legislature,  the  only  legal  ef- 
fect of  which  is  to  grant  exclusive  privileges 
in  the  conduct  of  an  ordinary  lawful  busi- 
ness, in  respect  to  which  the  government  has 
no  exclusive  prerogative,  is  obnoxious  to  the 
first  section  of  the  bill  of  rights,  and  void. 
There  is,  in  respect  to  its  validity,  no  dis- 
tinction between  such  a  law  and  one  author- 
izing such  privileges  to  be  granted  by  sub- 
ordinate officers  in  the  exercise  of  a  mere 
arbitrary  discretion,  wholly  uncontrolled  by 
law. 

The  act  upon  which  the  information 
against  the  defendant  is  based,  so  far  as  its 
provisions  relate  to  the  right  to  engage  in  any 
lawful  **  temporary  or  transient"  business, 
cannot  operate  so  as  to  make  engaging  in  such 
business  a  misdemeanor,  and  therefore  the  in- 
formation does  not  show  any  legal  offense. 

It  is  unnecessary  to  consider  the  other 
grounds  on  which  the  defendant  demurred  to 
the  information. 

There  i$  error  in  the  judgment  of  tlie  Superior 
Court,  and  it  i»  reversed. 

The  other  Judges  concur. 


INDIANA  SUPREME  COURT. 


James  B.  MICHENER  et  al.,  Appts,, 

V, 

SPRINGFIELD  ENGINE  &  THRESHER 
COMPANY  et  at. 


.Ind.. 


1»   Under   the    reformed  procedure  a 
court  havinfl^  both  law    and    equity 


Jurisdiction  cannot  dtgmlM  a  bill  to  en- 

join  the  enf oroemeDt  of  a  judgment  merely  be- 
cause the  facts  stated  do  not  entitle  complainant 
to  such  relief,  if  it  can  be  so  amended  as  to  entitle 

B  bim  to  some  relief. 

8.  A  surety  wlllbe  discharge,  even  after 
judfnneot  a«rainst  him«  by  the  discharge  of  the 
principal  because  of  matters  inherent  in  the 
transaction. 


Note,— Enjoining  Judgments  againet  or  in  favor  of 
sureties, 
L  Against  sureties. 

a.  Remedy  at  law  as  a  bar  to  injunction. 

b.  Valid  defense  must  he  shown, 

c  In  matters  of  negligence  or  for  faUure  to 
make  a  legal  defense, 

d.  In  summary  proceedings, 

e.  Foniewluldiscovered  evidence, 
51  L.  R,  A. 


I.— Continued. 

f.  Where  defense  was  prevenUd. 

g.  For  equitaible  defenses. 
h.  On  account  of  statutes, 

i.  Pleading  and  parties, 
j.  Injunction  bonds, 
XL  In  favor  of  sureties. 

In    BiiCHEtncR     V.    Sprinofieu)    Engine   & 
Thbbshbr  Co.  a  surety  was  refused  equitable  re- 
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3«  A  moretY  wigmSnmt  whom  a  deflknlt 
Jiid|rmeiftt  is  taken*  after  whicb  tbe  prin- 
cipars  liability  it  discharged  for  failure  of  con- 
Bideration,  may  file  a  bill  under  Rev.  Btat.  1894, 
•027,  to  review  the  Judrmeut  a^rainat  him  for 
Dew  ly  discovered  matter,  without  disturbing  that 
in  favor  of  his  principal. 

4.  A  rait  to  enjoin  a  Jndfl^ent  Wkgminat 
a  uuveiy  will  not  lie  on  the  ground  that  the 
principai*s  liability  has  been  subsequently  dis- 
charged, where  a  statute  permits  the  surety  un- 
der such  circumstances  to  file  a  bill  to  review  the 
Judgment  against  him  for  newly  discovered 
matter,  without  affecting  that  in  favor  of  his 
principaL 

(April »,  1805.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
Circuit  Court  for  Howard  County  in  favor 


of  defendants  in  an  action  brought  to  enjoin 
the  enforcement  of  a  judgment    Bever$ed, 

Tbe  facts  are  stated  in  Uie  opinion. 

Mestri.  Bell  St  Pnrdum,  C.  N.  Pollard, 
and  Morriflon  St  Holman*  for  appellant: 

The  discharge  of  tbe  principal  in  an  obliga- 
tion discbar^  the  surety  or  indorser  from 
such  obligation,  even  after  a  judgment  has 
been  taken  against  him  upon  default,  and  he 
is  entitled  to  injunctive  relief  to  prevent  the 
enforcement  of  the  judgment. 

Brandt,  Guaranty  £  Suretyship,  1st  ed. 
g  125,  2d  ed.  149;  Ames  v.  Maday,  14  Iowa, 
281;  BeaU  v.  Cochran,  18  Ga.  88:  Miller  v. 
Oaakiru,  Smedes  &  M.  Ch.  624;  Diektuon  v. 
Bell,  18  La.  Ann.  249;  Coteley  v.  Northern  P. 
E,  Co.  46  Fed.  Rep.  826;  Nealie  v.  Dicks,  72 
Ind.  874;  Buskirk.  Pr.  818;  Elliott,  Appellate 


lief  of  injunction  against  a  Judgment  by  default 
rendered  against  him,  where  the  principals  success- 
fully resisted  and  prevented  a  Judgment  against 
them  on  the  ground  of  failure  of  consideration,  as 
he  had  adequate  remedy  of  review  under  Ind.  Bev. 
Stat.  1804, 1827,  providing  tbat  any  person  who  is  a 
party  to  a  Judgment  may  file  in  tbe  court  where 
such  Judgment  was  rendered  a  complaint  for  a  re- 
view of  the  same.  This  is  in  accord  with  the  gen- 
eral doctrine. 

I.  AoainBt  mtretia. 

a.  Remedy  at  law  as  a  bar  to  injunction. 

Where  there  is  an  adequate  remedy  at  law  in  the 
trial  court,  or  by  proceedings  in  error  or  on  appeal, 
or  by  afBdavit  of  illegality,  an  injunction  will  not 
be  granted  in  favor  of  a  surety  against  a  Judgment. 

So,  where  a  surety  claims  that  he  is  released  and 
the  plaintiff  moves  for  leave  to  issue  execution  on 
the  Judgment,  the  surety  cannot  enjoin  such  pro- 
ceedings on  the  Judgment,  as  he  can  obtain  relief 
in  tbe  other  proceedings.    Martin  v.  Orr,  06  Ind.  27. 

And  in  Gilder  v.  Merwln,  6  Whart.  622,  it  was  held 
that  a  surety  cannot  obtain  an  Injunction  against 
a  Judgment  on  tbe  ground  that  since  the  Judgment 
he  has  discovered  that  he  was  relieved  by  an  ex- 
tension granted  to  the  principal,  where  he  has  an 
adequate  remedy  at  law  by  application  to  open  the 
Judgment. 

And  the  failure  of  a  creditor  to  prove  up  his 
claim  on  a  note  against  the  estate  of  the  deceased 
maker  thereof  will  not  authorise  a  surety  to  enjoin 
a  Judgment  on  the  note  obtained  by  such  creditor 
against  himself,  as  he  might  have  paid  off  the  claim 
and  proved  up  the  same,  or  had  himself  appointed 
administrator  if  none  had  been  appointed.  Grlndol 
V.  Ruby,  14  111.  App.  439. 

Bo,  a  surety  is  not  entitled  to  an  injunction 
against  a  Judgment  on  the  ground  that  his  liability 
is  only  secondary,  where  he  has  an  adequate  rem- 
edy by  paying  the  debt  and  suing  the  principal  for 
reimbursement.    Stein  v.  Benedict,  88  Wis.  006. 

And  an  injunction  will  not  be  granted  against 
the  levy  of  an  execution  issued  on  a  Judgment  on 
a  forged  replevin  bond  in  an  action  of  trespass, 
on  the  ground  that  the  surety  never  had  his  day 
in  court  on  the  question  of  forgery,  where  there  is 
a  remedy  by  afBdavit  of  illegality.  Rounsavllie  v. 
HcGinnls,93Ga.570. 

And  tbe  sureties  on  a  claim  bond  cannot  enjoin 
proceedings  on  an  execution  on  the  ground  that 
the  plaintiff  and  defendants  in  attachment  tried 
that  case  with  another,  where  they  were  not  preju- 
diced and  there  is  an  adequate  remedy  in  the  court 
from  which  execution  Issued.  Trieste  v.  Enslen 
(Ala.)  17  So.  806. 

^  that  a  surety  on  a  bail  bond  bad  no  notice 
of  the  Judgment  nUii  served  on  him  will 
'.A. 


not  authorise  an  injunction,  as  he  has  a  remedy  by 
action  of  nulUty  or  appeaL  Cook  v.  State,  16  La. 
288. 

Under  Mansf.  (Ark.)  Dig.  •  249S,  authorizing  a 
Judgment  in  case  of  conviction  against  the  prin- 
cipal and  surety  on  a  supersedeas  bond  without 
notice,  where  such  Judgment  in  a  criminal  case  is 
rendered  at  a  subsequent  term  without  notice  the - 
same  will  not  be  enjoined,  because  if  void  there  is 
a  remedy  by  appeal,  and  if  not  void  equity  will  not 
interfere.    Shaul  v.  Duprey,  48  Ark.  SSL 

A  surety  is  not  entitled  to  an  injunction  against 
a  Judgment  rendered  against  him  and  his  principal,, 
on  the  ground  that  his  principal  was  not  served 
with  process,  as  the  remedy  is  by  motion  in  the 
case.    Mason  V.  Miles,  68  N.C.  064. 

b.  Valid  defense  must  be  lihoum, 

A  surety  is  not  entitled  to  an  injunction  against 
a  Judgment,  where  he  does  not  show  a  valid  de- 
fense to  the  same. 

An  execution  will  not  be  enjoined  on  the  ground 
that  an  entry  was  not  made  upon  the  execution 
showing  who  was  principal  and  who  was  surety, 
where  tbe  Judgment  was  against  several  Jomt 
makers  of  a  note,  as  such  entry  is  not  required 
by  law,  although  one  of  the  parties  was  a  surety. 
Work  V.  Harper,  31  Miss.  107,  66  Am.  Dec.  540.  See 
Gatewood  v.  Burns,  in/ra,  I.  c. 

And  a  surety  on  the  forthcoming  bond  for 
property  seized  on  execution  cannot  enjoin  a  judg- 
ment against  him  on  the  ground  that  his  principal 
has  made  away  w|th  the  property,  as  this  is  not  a 
good  excuse  for  nondelivery.  Laughlin  v.  Fergu^ 
son,  6  Dana,  111. 

The  surety  on  a  note  is  not  entitled  to  an  in- 
junction against  the  Judgment  thereon,  on  the 
ground  that  in  another  suit  by  the  principal 
for  an  injunction  against  collection  of  the  same 
debt  a  Judgment  was  rendered  against  tbe  sure- 
ties on  the  injunction  bond  to  which  com- 
plainant was  not  a  party.  Gowan  v.  Graves,  10  • 
Helsk.  670. 

An  indulgrenoe  granted  to  a  prlncipaF  will  not 
entitle  his  bail  to  an  injunction  where  his  conduct 
operated  as  an  estoppeL  Bay  v.  Tallmadge,  6 
Johns.  Ch.  805. 

And  a  surety  consenting  to  an  indulgence 
granted  to  the  principal  cannot  obtain  an  injunc- 
tion against  the  Judgment  for  the  debt.  Furber 
V.  BaB8ett,2Duv.488. 

And  an  injunction  will  not  be  granted  against  a 
Judgment  at  law,  on  the  ground  that  the  defend- 
ant was  a  surety  for  plaintiff  in  another  roatter,and 
that  he  might  thereafter  be  liable  as  such  surety. 
Thomas  v.  Bush,  1  Bibb,  506. 

In  Skmner  v.  Barney,  19  Ala.  608,  It  was  held 
that  a  Judgment  at  law  would  not  be  enjoined  at. 
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MiCHBNBR  v.  Spbinofibld  Enoinb  &  Thbesheb  Co. 
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Procedure.  §§  182,  188, 185;  Walker  y.  Heller, 
90  Ind.  198. 

The  court  may  decree  the  satisfactiou  of  a 
judgment  upon  a  complaint  for  that  purpoee. 

MeOuat  v.  Catheart,  84  Ind.  567;  Botoen  v. 
Clark,  46  Ind.  405. 

Mesere.  Blacklii^e*  Shirley.  St  Moon 
for  appellees. 

McCabe*  Ch.  J.,  delivered  the  opinion 
-of  the  court : 

The  appellant,  James  B.  Michener.  brought 
this  suit  against  the  Springfield  Engine  & 
Thresher  Company  and  Edgar  A.  Simmons, 
sheriff  of  Howard  county,  concluding  with 
a  prayer  to  enjoin  an  execution  and  judg- 
ment against  him  and  for  all  lust  and  proper 
relief,  and  for  satisfaction  thereof,     it  ap- 


pears from  the  complaint  that  John  H.  Ken- 
nedy. Benjamin  E.  Hockstedler,  and  Chris- 
tian Kly,  aa  principals,  on  December  1,  1888, 
executed  three  several  promissory  notes  to 
the  appellee  company,  amounting  in  the  ag- 
gregate to  $415,  in  consideration  of  a  sale 
to  them  bv  said  company  of  a  separator  en- 
gine and  tnresher  of  its  manufacture ;  that, 
after  the  execution  of  said  notes,  appellant, 
Michener,  wrote  his  name  across  the  back  of 
each  as  accommodation  guarantor  or  indorser 
thereon ;  that  after  the  maturity  of  the  $140 
note  it  was  paid  by  said  principals;  that 
afterwards,  the  next  note  falling  due,  call- 
ing for  $187.50,  said  payee  brought  suit  on 
both  of  the  unpaid  notes  against  the  princi- 
pals and  appellant  as  indorser,  and  on  July 
12,  1890,  appellant  was  defaulted,  and  judg 


tbe  Instanoe  of  a  surety,  on  the  ground  that  the 
plaiDtiff  therein  to  not  the  owner  of  the  Judgment, 
where  such  claim  was  not  maintained  by  the  evi- 
denoe.  The  oourt  does  not  pass  on  the  question 
whether  such  a  defense  was  valid  or  not. 
.  A  surety  on  the  bond  of  a  trustee  for  creditors  is 
not  entitled  to  an  injunction  against  a  Judgment 
thereon,  on  the  ground  that  a  claim  against  the 
estate  was  fraudulently  allowed,  as  the  surety  Is 
only  liable  tor  the  assets,  and  is  not  prejudiced  by 
errors  in  their  distribution.  Taylor  v.  Mallory,  76 
Md.L 

So,  a  Judgment  against  a  surety  was  not  enjoined 
where  bis  principal  procured  his  signature  by 
fraudulent  representations  in  which  the  plaintiff 
at  law  did  not  participate.  Griffith  v.  Reynolds,  4 
Oratt.40. 

Servlco  at  defendants  place  of  residence  while 
he  was  known  to  be  absent  from  the  state,  and 
Judgment  rendered  on  the  Fourth  of  July,  which 
is  a  legal  holiday,  will  not  authorize  an  injunction 
against  an  execution  on  a  Judgment,  where  there 
is  no  statute  prohibiting  courts  from  sitting  on 
the  Fourth  of  July  if  it  does  not  fall  on  Sunday, 
4ilthough  complainant  was  a  surety,  and  the  plain- 
tiff was  notified  to  sue  the  principal  and  failed  to 
du  so,  but  assisted  him  in  taking  his  property  out 
of  the  state,  and  such  principal  was  insolvent. 
Hamer  v.  Sears,  81  Oa.  288. 

And  an  injunction  was  refused  against  a  Judg- 
ment on  a  t)ond,  although  there  was  usury  in  an- 
-other  bond  given  by  the  principal  to  the  same 
creditor,  which  was  paid.  Caotey  v.  Blair,  2  Rich. 
Eq.4B. 

So,  where  the  principal  paid  interest  in  advance 
to  propitiate  the  creditor,  where  there  was  no 
agreement  therefor.  Hamsbarger  y.  Kinney,  18 
Gratt.  611. 

The  collection  of  a  debt  against  a  surety  was  not 
-enjoined  although  the  creditor  agreed,  on  request, 
to  proceed  against  the  principal  debtor  and  failed 
to  do  so,  where  it  was  not  shown  that  the  surety 
was  induced  to  forego  some  advantage  which  he 
^ould  otherwise  have  taken.  Wilds  v.  Attiz,  4 
BeLCh.  2ea 

An  injunction  will  not  be  granted  against  a  Judg- 
ment on  a  replevin  bond,  on  behalf  of  a  surety  who 
never  signed  it,  where  be  acknowledged  it  to  be 
under  his  hand  and  seal,  and  an  innocent  pur- 
chaser acquired  the  same  without  notice  of  the  de- 
fect.   Maupin  V.  Whiting,  1  Call  (Va.)  234. 

Under  Tex.  Rev.  Stat.  art.  2874,  providing  that 
no  injunction  shall  be  granted  to  stay  any  Judg- 
ment  or  proceedings  except  so  much  as  the  com- 
plainant  shall  show  himself  equitably  entitled  to  be 
relieved  against,  an  injunction  will  not  be  granted 
for  failure  of  attorneys  to  plead  that  tbe  obligors 
on  a  bond  signed  as  sureties  on  conditions,  where 
such  defense  would  not  have  availed,  or  for  stipu- 
:81  L.  R.  A. 


lating  that  the  Judgment  should  abide  that  in 
another  case,  where  the  defense  was  not  made 
known  to  the  attorneys.  Ballow  v.  Wichita 
County,  74  Tex.  389. 

c.  In  matters  of  negHgenee  or  for  failure  to  make  a 
legal  defenee. 

The  negligence  and  faUuro  of  a  surety  to  make  a 
defense  where  the  same  would  be  good  at  law  will 
prevent  an  injunction;  and  equitable  relief  has 
been  ^denied  where  it  was  claimed  on  the  ground 
of  release,  set-off,  usury,  indemnity,  mistake, 
nonliabUity,  secondary  liability,  or  that  plain- 
tiff was  not  entitled  to  sue  on  account  of  his  rela- 
tion with  the  principal. 

So,  an  injunction  will  not  be  granted  on  the 
ground  of  new  evidence,  where  complainant  was 
negligent  in  making  bis  defense  at  law.  Floyd  v. 
Jayne,  6  Johns.  Ch.  479. 

And  a  surety  failing  to  exercise  any  diligence  in 
making  or  ascertaining  his  defense,  or  not  excus- 
ing his  lack  of  diligence,  cannot  obtain  an  Injunc- 
tion against  the  Judgment.  Smith  v.  McLain,  11 
W.  Va.  664:  Smith  v.  Powell,  60  IlL  2L 

The  failure  of  a  surety  in  an  action  at  law  to 
plead  his  discharge  will  prevent  an  injunction 
against  the  Judgment.  Jackson  v.  Patrick,  10  S.  C. 
N.  S.  197;  Meek  v.  Howard,  10  Smedes  ft  M.  602. 

So,  a  surety  of  a  sheriff  amerced  for  the  failure 
of  a  deputy  to  return  an  execution  cannot  enjoin 
such  Judgment  where  he  faUed  to  defend  at  law. 
Bieme  v.  Mann,  6  Leigh,  864. 

And  a  surety  having  an  opportunity  to  avail  him- 
self of  the  defense  at  law,  of  indulgence  to  the 
principal,  and  omitting  to  do  so.  Cannot  after- 
wards resort  to  a  oourt  of  equity  to  obtain  the 
benefit  of  such  defense.  SchroeppeU  v.  Shaw,  3  N. 
Y.44tf. 

So,  a  surety  who  fails  to  plead  his  discharge  at 
law  cannot  thereafter  enjoin  such  Judgment,  as 
this  is  a  legal  defense  in  Illinois  whatever  may  be 
the  rule  in  England.  Parker  v.  Singer  BIf  g.  Co.  9 
IlL  App.  888. 

And  the  release  of  a  surety  by  neglect  '*to  sue  the 
administrator  of  the  principal"  where  the  surety 
is  injured,  is  a  defense  both  in  law  and  equity, 
and,  not  having  been  made  at  law,  cannot  after- 
wards be  a  ground  for  enjoining  the  Judgment; 
and  '*a  verbal  request  to  sue  without  a  resulting  in- 
jury*^ to  the  surety  does  not  afford  any  ground  for 
equitable  relief.  Herbert  v.  Hobbs,  8  Stew.  (Ala. )  9. 

A  sale  execution  and  proceedings  on  a  Judarment 
will  not  be  enjoined  at  the  instance  of  aapirety 
claiming  a  release  and  that  he  was  ootserred  with 
process  or  did  not  appear,  where  he  has  neglected 
to  avail  himself  of  an  affidavit  of  Illegality  through 
mistake  of  his  attorney.  Hambrick  v.  Crawford, 
66Ga.886. 

And  failure  of  a  surety  to  make  the  legal  defense 
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ment  was  rendered  thereon  aerainst  bim  for 
$839.08  and  costs,  taxed  at  $21.00 ;  that  said 
judgment  against  him  was  based  exclusively 
on  bis  said  indorsement  of  said  notes ;  that 
Kennedy,  Hockstedler,  and  Kly  appeared, 
and  thereafter  made  defense  to  said  action, 
and  at  the  March  term  of  said  court  for  1892, 
upon  the  issues  duly  formed  between  them 
and  said  company,  a  trial  thereof  resulted 
in  a  verdict  and  judgment  in  their  favor  that 
the  consideration  of  said  notes  had  wholly 
failed,  and  that  said  plaintiff  company  take 
nothing  by  their  suit,  and  that  said  defend- 
ants recover  their  costs ;  that,  notwithstand- 
ing the  full  discharge  of  said  principals  by 
said  judgment,  which  remains  In  full  force, 
the  said  company  is  trying  to  collect  said 
judgment  against  the  appellant,  and  to  that 


end  caused  an  execution  to  Issue  thereon  for 
the  aforesaid  amount  thereof,  and  the  afore- 
said amount  of  costs,  less  a  credit  of  $70, 
and  placed  the  same  in  the  hands  of  the  sher- 
iff of  said  countv,  Edgar  A.  Simmons,  made^ 
a  defendant  in  tne  complaint,  which  he  still 
holds,  and  threatens  to  levv  on  the  property 
of  appellant,  and  to  sell  the  same  to  satisfy 
said  writ.  The  court  overruled  appellees' 
demurrer  to  the  complaint,  the  demurrer  be- 
ing based  on  the  ground  of  the  alleged  in- 
sufficiency of  the  facts  in  the  complaint  to- 
constitute  a  cause  of  action.  Appellees  call 
in  and  sustain  this  ruling  by  assigning  cross 
error  thereon.  The  appellee  company  moved 
the  court  to  dismiss  the  cause  for  want  of 
jurisdiction,  which  motion  the  court  sus- 
tained, and  dismissed  the  cause  for  want  of 


of  dlsobarge  of  other  sureties  will  bar  him  from 
equitable  relief  from  the  judgment  by  a  bill  of 
discovery,  as  the  bill  of  discovery  should  have 
been  filed  as  soon  as  Judgment  was  taken,  where 
no  excuse  Is  made  for  not  filing  It  before  the  judg- 
ment was  taken.  M *Grew  v.  Tombeokbee  Bank,  6 
Port.  (Ala.)  M7. 

And  the  failure  of  a  ball  to  plead  his  dlscbarsre  to 
an  action  on  a  sd.  fi.  will  prevent  an  injunction 
against  the  Judgment  obtained  thereon.  Allen  v. 
Hamilton,  9  Oratt.  256. 

So,  a  surety  after  permitting  a  Judgment,  and 
after  levy  of  execution,  voluntarily  unltinfr  in 
withdrawing  the  effects  of  his  associate  from  the 
operation  of  such  process,  and  permitting  a  second 
Judgment  **for  the  validity  and  for  the  satisfac- 
tion of  the  demand,**  cannot  then  come  into  equity 
and  have  the  judgment  and  execution  enjoined  on 
the  ground  that  he  was  released  by  indulgence  to 
the  principal.  Creath  v.  Sims,  46  U.  8.  6  How.  192, 
12  L.  ed.  110. 

A  surety  cannot  maintain  an  action  for  Injunction 
on  the  frround  of  a  set-off  for  money  paid  by  bim 
and  a  cosurety  for  plaintiff,  where  the  amount  paid 
by  plaintiff  Is  not  stated  and  no  reason  Riven  for 
not  making  a  legal  defense.  Wolcott  v.  Jones,  4 
AUen,  867. 

So,  a  surety  asking  'for  an  injunction  against  a 
judgment  containing  usury  must  tender  the 
amount  loaned,  with  interest,  as  1 N.  T.  Rev.  Stat. 
772.  1 8,  Stat.  18S7.  p.  487,  S  i,  providing  for  a  suit 
without  any  tender,  only  applies  to  a  "borrower," 
besides  the  complainant  should  not  have  waited 
until  after  Judgment.  A  further  claim  that  the 
surety  was  discharged  by  an  extension  of  time  to 
the  principal  was  held  insufficient  because  not 
made  at  law  and  by  two  of  the  judges  on  the  further 
ground  that  the  agreement  for  extension  was  void 
being  made  for  an  usurious  consideration.  Vilas 
v.  Jones,  1  N.  Y.  274,  Affirming  10  Paige,  76. 

So.  the  claim  of  a  surety  that  he  did  not  defend 
as  be  was  a  mere  surety  and  was  ignorant  of  the 
usury  will  not  authorize  an  injunction  against  a 
decree  on  the  ground  of  usury,  as  he  should  have 
been  diligent  and  ascertained  such  defense.  Moran 
Woodyard,  8  B.  Mon.  587. 

So,  where  a  surety  obtained  a  judgment  against 
his  cosurety  for  contribution,  and  the  defendant  in 
that  suit  by  a  bill  of  discovery  could  have  main- 
tained the  defense  that  the  plamtiff  had  been  fully 
indemnified,  an  injunction  against  the  Judgment 
was  denied.    Wright  v.  King,  Harr.  Ch.  12. 

And  mistake  of  law  as  to  bar  of  a  debt  by  limita- 
tion will  not  authorize  an  injunction.  Bamer  v. 
Price,  17  W.  Va.  628. 

A  surety  was  refused  an  injunction  against  a 
Judgment  on  a  bond  for  purchase  money  passable 
to  court  commissioners  where  the  injunction  was 
claimed  on  the  ground  that  other  sureties  were 
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to  sign  it,  and  did  not,  where  no  defense  of  non  et(t 
factum  was  made  at  law  or  excused.  Shields  v.. 
Moaung,  6  W.  Va.  T9. 

Or  against  a  judgment  for  money  surrendered  by 
a  collector  to  the  confederate  government,  where 
there  was  no  forcible  seizure,  and  no  allegation  of 
the  loyalty  of  the  collector,  and  there  was  negli- 
gence in  not  making  a  defense.  Rogers  v.  Parker, 
1  Hughes,  C.  C.  148. 

Or  where  he  claimed  that  the  principal  should  be^ 
first  exhausted,  but  he  did  not  have  it  determined, 
as  he  might  have  done.  In  the  action  at  law,  that  he 
was  a  surety,  under  N.  C.  Ck)de,  M  2100,2101,  provid- 
ing for  such  determination.  Gatewood  v.  Bums,. 
99N.C.857. 

See  Work  v.  Harper,  tupra,  I.  a. 

Under  8wan*s  (Ohio)  Stat.  482,  providing  that 
where  a  showing  is  made  that  one  or  more  of  the 
persons  bound,  signed  as  surety  for  his  oodefend- 
ant,the  execution  should  direct  the  debt  to  be  made 
out  of  a  principal  first,  a  surety  who  neglects  to 
have  the  fact  that  he  is  such  asoertamed  cannot 
enjoin  an  execution  sale  of  his  property  on  the- 
ground  that  the  principal  must  be  first  exhausted.. 
EUiott  V.  Elmore,  16  Ohio,  27. 

And  a  surety  cannot  have  a  judgment  against 
him  enjoined  on  the  ground  that  his  principal  is 
the  eqmtable  owner  of  such  Judgment,  where  such 
defense  was  not  made  in  the  action  In  which  the 
Judfirment  was  rendered  and  no  excuse  is  given  for 
failure  to  make  it.    Stein  v.  Benedict,  88  Wis.  60B. 

An  injunction  will  not  be  granted  in  favor  of  an 
Indorser  on  a  note  against  a  Judgment  on  such 
note  on  the  ground  that  a  bank—the  real  party  in. 
interest—was  prohibited  from  obtaining  such  bills 
Oy  negotiation  of  Its  own  paper,  by  the  statutes  of 
the  state,  where  negUgenoe  Is  shown  in  not  mak- 
ing such  defense  at  law.  Lee  v.  Insurance  Bank,  2 
Ala.2L 

In  Kelley  v.  Kriess.  68  Cal.  210,  it  was  held  that  an 
injunction  will  not  be  granted  where  complainant 
neglected  to  defend  the  action  at  law  or  to  prose- 
cute a  motion  for  a  new  trial. 

And  that  a  defendant  at  law  was  a  married 
woman  and  surety  for  her  husband  is  not  ground 
for  enjoining  an  execution  sale  on  the  Judgment,, 
where  such  defense  was  not  made  at  law  or  ex- 
cused.   Wilson  V.  Coolldge.  42  Mich.  112. 

But  in  Medart  v.  Fasnatch,  15  La.  Ann.  621,  it  was 
held  that  an  injunction  may  be  obtained  by  a  wife 
against  the  enforcement  of  a  Judgment  against  her 
and  her  husband  Jointly,  on  a  debt  made  in  fraud 
of  the  law,  where  she  is  siurety  for  her  husband,  as 
the  disability  of  the  wife  gives  equity  Jurisdiction.. 

And  in  Bradshaw  v.  Combs.  102  DL  428,  where  a 
surety  had  been  released  by  an  extension  granted 
to  the  principal  without  the  consent  of  the  surety^ 
an  injunction  was  granted  against  an  execution. 
The  question  as  to  whether  or  not  the  defense  was. 
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juriBdiction.     This  ruling  is  questioned  by 
the  assignment  of  errors  by  the  appellant. 

The  ground  on  which  the  learned  counsel 
for  appellees  seek  to  support  the  action  of 
the  trial  court  is  that,  this  being  an  appli- 
cation to  a  court  of  equity  for  the  extraor- 
dinary relief  by  way  of  injunction,  it  has 
no  jurisdiction  of  tlbe  cause,  because  the 
plaintiff  had  a  plain  and  adequate  remedy 
at  law ;  and  that  he  had  such  remedy  at  law, 
they  cite  Ross  v.  Banta,  140  Ind.  120  vre- 
bearing,  140  Ind.  145).  It  was  there  held 
that  a  judgment  by  which  the  party  recov- 
ering it  had  secured  an  unfair  advantage, 
and  wherever  by  accident,  mistake,  fraud, 
or  otherwise  an  unfair  advantage  has  been 
obtained  in  proceedings  at  law,  and  it  is 
against  conscience  to  make  use  of  such  ad- 


vantage, a  court  of  equity  will  restrain  the 
party  from  lAking  use  of  the  same;  and, 
after  judgment,  any  facts  which  prove  it  to» 
be  against  conscience  to  execute  such  judg- 
ment, and  of  which  the  injured  party  could' 
not  avail  himself  in  defense  of  the  suit,  will 
authorize  the  court  to  interfere  by  injunc- 
tion, and  restrain  the  party  from  enforcing 
the  judgment.  But  we  held  in  that  case 
that  the  facts  which  gave  rise  to  the  appel- 
lant's right  to  relief  occurring  after  the  rendi- 
tion of  the  judgment  against  him  constituted 
material  new  matter  under  our  Code,  author- 
izing a  review,  though  it  would  not  have 
authorized  a  review  prior  to  the  Code ;  and 
that  the  remedy  of  review  of  a  judgment  at 
law  authorized  by  the  Code  was  a  remedy^ 
at  law,  and  was  adequate ;  and  therefore  de- 


a  ieffal  one  is  not  disouased  m  tbe  opinion,  although 
made  in  the  briefs. 

And  in  Felob  v.  Lee,  16  Wis.  26S,  an  ezeotion  sale 
was  restrained  on  behalf  of  the  surety,  where  the 
principal  was  tbe  equitable  owner  of  the  Judgment. 
The  case  does  not  show  why  defense  was  not  made 
at  law. 

A  judgment  obtained  by  a  second  Indorser 
against  tbe  first  will  be  enjoined  where  the  pro- 
ceeds of  a  discounted  note  were  divided  between 
the  maker  and  second  indorser  under  an  agree- 
ment, although  the  defense  was  not  made  at  law, 
where  the  question  of  jurisdiction  was  not  raised 
in  equity.    Galbratb  v.  Martin,  6  Humph.  60. 

d.  In  summary  proceedings, 

A  surety  Is  entitled  to  an  injunction  against  a 
judgment  in  summary  proceedings,  where  he  has 
had  no  opportunity  of  defending  and  he  has  a  good 
defense  to  the  action. 

As,  where  a  surety  obtained  a  summary  judg- 
ment, without  notice,  against  a  cosurety  for  tbe 
whole  of  the  debt  as  though  he  was  the  principal, 
such  judgment  may  be  enjoined  as  to  one  half  of 
the  debt.    Creed  v.  Scruggs,  1  Heisk.  600. 

And  a  surety  upon  a  bond  for  a  writ  of  error  may 
have  enjoined  an  execution  and  proceedings  upon* 
a  judgment,  where  his  name  has  been  forged  to 
such  bond.    Brooks  v.  Harrison,  2  AJa.  209. 

So,  a  judgment  on  a  forged  appeal  bond,  ren- 
dered in  a  court  of  last  resort,  may  be  enjoined  by 
an  Inferior  court,  as  such  judgment  Is  void  as  to 
the  surety  whose  name  is  forged,  and  equity  always 
gives  relief,  and  the  supreme  court  of  Texas  has 
not  such  equitable  jurisdiction,  although  it  had 
power  to  enquire  into  the  execution  of  this  bond, 
and  the  complainant  Is  not  concluded  by  tbe  judg- 
ment, as  he  was  not  a  party.  Stapleton  v.  Wilcoic, 
«Tex.av.App.5i2. 

And  a  surety  on  an  appeal  bond  is  entitled  to  en- 
join an  execution  on  a  judgment  of  the  supreme 
court,  where  his  name  Is  omitted  in  that  judgment, 
as  the  execution  Is  void  as  to  him.  Trammell  v. 
Watson,  25  Tex.  Supp.  210. 

And  an  execution  Issued  from  the  supreme  court 
on  an  appeal  bond  will  be  enjoined  at  the  instance 
of  an  indorser  on  a  note  who  was  a  defendant  in 
the  lower  court,  and  who  did  not  appeal,  and  whose 
name  was  signed  to  the  appeal  bond  without  au- 
thority; and  his  equity  is  better  than  tbat  of  a 
surety  on  an  appeal  bond  where  the  appeal  pre- 
vented tbe  debt  being  made  from  the  principal. 
Coles  V.  Anderson,  8  Humph.  480. 

Sureties  on  a  sherilTs  bond  may  obtain  an  in- 
junction against  a  judgment  taken  on  motion, 
without  notice,  for  non-return  of  an  execution, 
where  the  sberiff^s  term  of  oflSce  had  expired  be- 
fore the  return  day,  as  tbe  same  could  not  be  cor- 
rected in  the  supreme  court  rendering  the  judg- 
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ment  because  no  errors  appear  on  the  face  of  the* 
record.    Kinzer  v.  Helm,  7  Heisk.  672. 

And  after  a  judgment  against  a  sheriff  and  his 
sureties  on  a  motion  on  notice  only  to  the  princi- 
pal, the  only  ground  for  injunction  is  a  statement 
of  the  facts  constituting  a  plea  of  non  est  factum^ 
and  the  fact  that  the  sureties  resisted  the  applica- 
tion for  a  judgment  in  the  summary  motion,  in  or- 
der to  be  a  bar,  must  be  shown  by  the  record.  Mc- 
aure  V.  Colclough,  6  Ala.  482, 6  Ala.  66. 

And  sureties  on  a  forfeited  replevin  bond  may- 
have  the  execution  thereon  enjoined  in  excess  of 
tbelr  liability  on  the  bond.  Miles  v.  Davis,  86  Tex.. 
600. 

And  a  surety  on  a  claim  bond  Is  entitled  to  an  in-^ 
junction,  where  the  bond  has  been  quashed  and 
afterwards  a  judgment  of  forfeiture  was  entered 
and  there  has  been  no  trial  of  the  right  of  prop- 
erty.   Alsup  V.  AUen,  43  Tex.  606. 

So,  on  a  trial  of  tbe  right  of  property  in  an  at- 
tachment, where  judgment  went  against  the  claim- 
ant for  the  property  and  against  the  surety  for 
damages,  and  the  latter  tenders  the  damages,  he 
may  have  an  execution  against  him  for  the  value 
of  the  property  enjoined,  where  there  was  no  judg- 
ment against  him  for  the  property  requiring  its 
return  or  making  it  subject  to  the  lien  judgment.. 
Gentry  v.  Lockett,  87  Tex.  608. 

And  after  a  judgment  had  been  rendered  for 
plaintiffs  for  property  claimed  in  attachment,  and 
tbe  sheriff  had  returned  the  cla1mant*s  bond  for- 
feited.:a  bill  by  the  surety  to  stay  execution  on  the* 
ground  of  release  on  account  of  consolidation  of 
cases  and  change  of  venue  taken,  and  because- 
the  forfeiture  was  void,  is  a  bill  under  Ala.  Code. 
8  3522,  to  stay  proceedings  on  tbe  judgment  in  a  per- 
sonal action,  and  injunction  should  issue  on  giving 
the  statutory  bond.  Ez  parte  Fechhelmer,  103  Ala. 
164. 

In  Langridge  v.  Judge  of  21st  Jud.  Dist.  Ct.  46  La.. 
Ann.  20,  it  was  held  that  a  surety  on  a  bond  for  the 
appearance  of  a  criminal  was  entitled  to  an  in  June- 
tion  on  the  ground  that  the  principal  had  not  been 
caUed  by  tbe  sheriff  under  order  of  court. 

But  in  Whiteside  v.  Latham,  2  Coldw.  91,  it  was 
held  that  an  injunction  will  not  be  granted  against 
a  judgment  rendered  on  motion  against  a  surety  of 
the  purchaser  of  property  at  a  commissioner's  sale^ 
as  no  notice  is  necessary  and  the  remedy  is  in  that 
action. 

And  in  Clegg  v.  Darragh,  68  Tex.  867,  It  was  held 
that  a  surety  on  a  claimant's  bond  is  not  entitled 
to  service  of  process  in  the  cause,  but  is  bound  to 
take  notice  of  all  proceedings,  and  tbat  negligence- 
and  delay  of  eight  months  after  judgment  will  pre- 
vent him  from  obtaining  relief  on  the  ground  that 
the  principal's  name  was  signed  without  authority^ 

And  a  surety  on  a  forthcoming  bond  cannot  en- 
join proceedings  on  the  same  on  the  ground  that. 
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Died  the  relief  by  injunction.  It  is  therefore 
contended  by  the  appellee  cogipany  that  the 
discharge  of  the  principals  on  the  trial,  after 
the  judgment  a/cainst  the  surety,  was  a  fact 
occurring  after  the  judgment  against  the 
surety  constituting  ''material  new  matter 
discoTered  since  the  rendition  of  the  judg- 
jnent,"  and  hence  that  entitled  appellant  to 
the  remedy  of  review,  excluding  him  from 
the  right  to  the  extraordinary  remedy  by  in- 
junction. This  contention  granted  would  by 
no  means  justify  the  assumption  that  the 
trial  court  bad  no  jurisdiction,  and  rightly 
dismissed  the  cause  for  want  thereof.  When 
the  two  jurisdictions  of  law  and  equity  were 
separate,  it  might  be,  under  that  system, 
when  the  plaintiff's  cause  of  action  stated 
by  him  in  a  court  of  equity  was  of  such  a 
nature  that  it  fell  within  the  exclusive  juris- 
diction of  a  court  of  law,  the  court  of  equity 
had  no  jurisdiction  of  the  subject-matter, 
snd  it  could  take  no  other  action  in  the  mat- 
ter than  to  dismiss  the  cause  for  want  of  jur- 
isdiction. This  was  so  because  courts  of 
equity   had  no  other  powers  than  equity 


powers.  Not  so  in  our  reformed  system  of 
procedure.  Not  only  does  the  same  judge, 
under  that  system,  exercise  both  law  and 
equity  powers,  but  he  exercises  both  legal 
and  equitable  jurisdiction,  and  administers 
both  legal  and  equitable  relief  in  each  case, 
when  the  facts  pleaded  and  proved  warrant 
it.  How,  then,  can  the  cause  be  dismissed 
for  want  of  jurisdiction  merely  because  the 
plaintiff  asks  for  equitable  relief,  while  his 
facts  show  that  he  is  entitled  to  legal  relief^ 
The  court  being  clothed  by  the  Code  with 
power  and  Jurisdiction  to  administer  both 
or  either  legal  or  equitable  relief  in  the  same 
its  Jurisdiction  is  not,  and  cannot  be. 


defeated  by  it  appearing  from  the  facts  stated 
that  the  equitable  relief  sought  cannot  be 
awarded  because  such  facts  show  that  the  only 
relief  the  plaintiff  is  entitled  to  is  purely 
legal  relief  and  vice  vena;  nor  is  the  juris- 
diction defeated  because  the  facts  stated  in 
the  complaint  are  not  sufficient  to  entitle  the 
plaintiff  to  either  legal  or  equitable  relief. 
The  remedy  in  such  a  case  is  a  demurrer  for 
want  of  sufficient  facts.     On  the  filing  of 


there  wa«  usury  In  the  debt  for  which  the  Judff 
oaent  was  rendered,  as  it  Is  questioDable  If  a  oourt 
of  equity  can  go  behind  the  Judgment  of  forfeiture. 
Balne  v.  Williams,  10  Smedes  ft  H.  118. 

e.  For  newly  dUeovered  evidence. 

A  surety  will  be  granted  an  injunction  against  a 
judgment  on  the  ground  of  newly  discovered  evi- 
dence of  usury,  laayment,  or  release. 

So,  a  surety  in  a  replevin  bond  given  for  a  Judg- 
ment may  enjoin  proceedings  thereon,  on  the 
ground  that  the  same  contained  usury  of  which  he 
had  no  knowledge  until  after  the  execution  of  the 
;flame.    Crutcher  v.  Trabue,  6  Dana,  80. 

And  sureties  may  be  relieved  of  the  Judgment 
against  them  by  the  payment  of  principal  and  in- 
terest, where  usury  was  not  discovered  until  after 
Judgment  on  account  of  the  death  of  the  principal. 
Jones  V.  Kilgore,  2  Rich.  Bq.  68. 

So,  a  discovery  by  a  surety  in  a  sherifl^s  bond, 
after  Judgment,  of  a  receipt  showing  payment  of 
the  debt,  will  entitle  to  an  Injunction  against  the 
Judgment    Harvey  v.  Seashol,  4  W.  Va.  llfi. 

And  a  surety  may  obtain  an  injunction  against 
proceediogs  on  a  Judgment,  where  the  debt  has 
been  paid  by  his  principal  but  he  did  not  know  of 
that  fact  in  time  to  make  a  defense  in  the  action  at 
law,  and  the  evidence  has  been  discovered  since 
Judgment.    McGehee  v.  Gold,  08  111.  216. 

New  evidence  that  a  surety  was  released  by  an 
extension,  discovered  after  Judgment,  will  entitle  to 
relief  against  the  same,  where  it  could  not  have 
been  discovered  before  by  due  diligence.  Ck>x  v. 
Mobile  ft  G.  R.  €k>.  44  Ala.  611;  Kennedy  v.  Evans, 
81  m.  268;  Montague  v.  Mitchell,  28  IlL  481. 

And  a  Judgment  against  sureties  will  be  enjoined 
where  they  were  released  by  an  extension  granted 
to  the  principal  for  a  valuable  consideration,  and 
the  creditor  also  took  collaterals  which  did  not 
mature  until  after  the  debt,  and  the  sureties  had 
no  knowledge  of  the  release  until  after  Judgment 
Armistead  v.  Ward,  2  Patton  ft  H.  (Va.)  604. 

f .  Where  defenee  voae  prevented. 

An  injunction  was  granted  in  favor  of  a  surety 
against  a  Judgment,  where  the  plaintiff  at  law  had 
acted  colluftively  or  prevented  a  defense  by  im- 
proper conduct 

So,  a  Judgment  against  a  surety,  obtained  by  mis- 
representation of  the  attorney  for  plaintiff  that  he 
lid  not  propose  to  molest  her,  but  that  the  same 
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was  only  to  enable  him  to  make  the  money  from 
the  principal  and  thus  save  her  from  liability, 
thereby  preventing  a  defense,  should  be  enjoined 
where  she  bad  a  valid  defense  to  the  action.  Union 
Bank  v.  Geary,  80  U.  8.  6  Pet.  90, 8  L.  ed.  00. 

And  a  surety  prevented  from  making  a  defense 
by  fraudulent  representation  of  plaintiff  at  law 
may  obtain  an  injunction  against  proceedings  on 
the  Judgment    Kelley  v.  Kriess,  68  OaL  2ia 

So,  an  injunction  will  be  granted  against  a  Judg- 
ment on  a  note,  where  the  same  was  given  to  com- 
pound a  felony,  and  a  defense  !was  prevented  by 
falsehood  and  fraud  of  the  plaintiff  at  law,  in  rep- 
resenting that  Judgment  thad  already  been  taken. 
Burpee  v.  Smith,  Walk.  Ch.  (Mich.)  327. 

And  preventing  a  surety  from  making  a  valid 
defense  of  release  by  the  discontinuance  of  several 
actions,  and  by  delay  until  his  only  witness  had 
died,  authorizes  an  injunction  against  the  Judg- 
ment.   Mack  V.  Doty,  Harr.  Ch.  (Mich.)  806. 

And  proceedings  on  a  Judgment  and  execution 
held  by  one  surety  against  the  other  sureties  for 
the  whole  debt  will  be  enjoined,  where  the  holder 
of  the  Judgment  bad  prevented  a  defense  by  repre- 
senting that  he  would  not  take  Judgment  for  more 
than  his  share,  and  the  sureties  offer  to  pay  that 
amount    Markham  v.  Angler,  67  Ga.  43. 

And  a  surety  on  an  administration  bond  may  en- 
Join  proceedings  on  a  default  Judgment  against  the 
administrator  upon  an  account  twenty  years  old, 
rendered  in  a  county  other  than  that  in  which  he 
resided,  as  the  presumption  of  fraud  between  the 
administrator  and  creditor  is  almost  conclusive. 
Washington  v.  Barnes,  41  Ga.  807. 

g.  For  eijuUabU  defenaea. 

Where  the  grounds  of  relief  are  equitable  a  surety 
is  entitled  to  an  injunction  against  a  Judgment 
Some  courts  hold  that  In  matters  of  release  of  a 
surety  on  account  of  an  extension  granted  to  the 
principal  an  injunction  will  be  granted,  as  this  is 
an  equitable  defense.  Some  hold  that  the  remedy 
is  concurrent  at  law  or  equity.  But  the  weight  of 
authority  is  that  this  is  a  \eg9X  defense  and  a  f aD- 
ure  to  make  such  defense,  which  is  not  excused, 
will  prevent  an  injunction.  See  supra,  L  c,  /n 
malters  of  net/iioence  or  for  faiiurc  to  make  a  legal 
defenee. 

Where  a  surety  on  a  bond  in  the  county  oourt 
was  to  hold  the  fund  as  security  for  such  surety- 
ship, and  he  gave  a  note  to  the  principal  simply  as 
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isuch  a  demurrer,  the  plaintiff  may  either 
amend  his  complaint  pending;  the  demurrer, 
or  be  may  amend  it  after  the  demurrer  is  sus- 
tained. Appellant  was  deprived  of  this  right 
by  the  dismissal  of  his  cause.  If  we  could 
.say  that  the  complaint  was  so  defective  that 
it  could  not  be  so  amended  as  to  state  facts 
^sufficient  to  constitute  a  cause  of  action  en- 
titling the  plaintiff  to  either  legal  or  equi- 
table relief,  then  we  could  very  well  hold 
that,  the  result  reached  in  the  dismissal  of 
the  cause  beinff  the  same  that  would  have 
been  reached  in  the  sustaining  of  the  de- 
murrer, there  was  no  available  error,  though 
the  method  of  reaching  the  r^ult  was  erro- 
neous. 

This  leads  us  to  inquire  whether  this  com- 
plaint was  so  defective  in  its  statement  of 
facts  as  that  it  could  not  have  been  amende 
so  as  to  state  a  cause  of  action,  either  legal 
or  equitable.  It  is  not  contended  by  the 
appellees  that  it  might  not  be  so  amended. 
The  complaint  states,  and  the  demurrer  ad- 
mits, that  appellant  was  an  accommodation 
indorser,  a  mere  surety  for  Kennedy,  Hock- 
stedler,  and  Ely  on  the  notes  which  were  the 


foundation  of  the  judgment  against  appel- 
lant, and  that  afterwards  in  the  same  action 
said  principals  defeated  said  notes  a^inst 
them  on  the  ground  of  failure  of  considera- 
tion. In  Bridoes  v.  Blake,  106  Ind.,  at  page 
835,  it  was  said :  **  Upon  its  face  the  mort- 
gage purported  to  be  a  contract  of  surety- 
ship, and  the  general  rule  is  that  to  enforce 
such  a  contract  it  is  essential  that  the  obli- 
gation against  the  principal  must  be  subsist- 
ing. The  extinguishment  of  the  direct  en- 
gagement of  the  principal,  no  matter  how 
accomplished,  extinguishes  the  collateral  lia- 
bility of  the  surety.  Baker  v.  Merriam,  97 
Ind.  589,  and  cases  cited ;  StaU  v.  Blake,  2 
Ohio  St.  147;  Brandt,  Suretyship,  §  121." 
But  there  are  exceptions  to  this  general  rule. 
For  instance,  the  aischarge  of  the  principal 
by  the  act  of  the  law  in  which  the  creditor 
does  not  participate  will  not  release  the  sure- 
ty. A  familiar  illustration  of  this  rule  is 
that  the  discharge  of  the  principal  in  bank- 
ruptcy or  under  insolvent  laws,  on  account 
of  infancv,  coverture,  or  ntm  compos  mentis, 
does  not  aischarge  the  surety.  Gregg -v,  Wil- 
son. 50  Ind.  490 ;  Post  v.  Xowy,  111  Ind.  74, 


evidence,  and  was  to  pay  the  interest  to  the  prin- 
pal^s  wife,  an  Injunction  was  erranted  against  a 
JudflrmeDt  at  law  obtained  by  an  assiffoee  of  the 
note,  as  the  surety  could  not  make  the  defense  at 
law  that  the  terms  of  the  written  contract  were 
varied  by  a  parol  contract  Oomellils  v.  Thomas, 
1  Tenn.  Ch.  288. 

An  action  by  a  surety  to  enjoin  a  Jud^rment  at 
law  in  favor  of  a  cosurety  against  him  for  con- 
tribution may  be  maintained  where  there  are  new 
parties  and  new  equitable  issues  in  the  suit,  and  the 
'Cosurety  has  received  assets  sufficient  to  reioburse 
him.    Simmons  v.  Camp,  65  Oa.  678. 

And  a  surety  paying  a  debt  for  his  insolvent 
principal  pending  a  suit  against  him  on  an  account 
assigned  by  the  principal  to  a  third  party  may  have 
the  Judgment  against  him  enjoined  on  the  ground 
of  equitable  set-off,  as  the  law  only  authorises 
mutual  set-oflS.  Tuscumbia,  C.  &  D.  R.  Co.  v. 
Rhodes,  8  Ala.  206. 

And  sureties  are  entitled  to  an  injunction  against 
a  Judgment  in  order  to  set  off  a  Judgment  held 
by  them  against  piaintiff^s  assignor.  Hobbs  v. 
Duff,  28  Cal.  606. 

A  surety  who  is  released  by  the  refusal  of  the 
creditor  on  request  to  sue  the  principal  may  obtain 
an  injunction  against  the  Judgment  at  law.  If  his 
defense  was  refused  In  the  action  at  law  as  doubt- 
ful on  the  ground  that  it  was  an  equitable  defense; 
and  a  surety  may  come  Into  a  court  of  equity  and 
require  the  creditor  to  sue  the  principal.  Klog  v. 
Baldwin,  17  Johns.  884, 8  Am.  Deo.  415,  Reversing  2 
.  Johns.  Cb.  564. 

And  a  aurety  may  obtain  relief  by  injunction 
against  a  Judgment,  where  he  has  been  discharged 
by  an  extension  granted  to  the  principal;  and  he 
is  not  bound  by  an  attempt  to  defend  at  law,  where 
such  defense  was  held  an  equitable  defense.  Dun- 
bam  V.  Downer,  81  V t.  248. 

And  where  an  injunction  was  asked  against  a 
suit  at  law,  in  behalf  of  the  surety,  on  account  of 
an  extension  to  the  principal,  the  chancery  court 
allowed  the  action  at  law  to  proceed  until  Judg- 
ment, as  the  defense  might  be  made,  but  stayed  ex- 
ecution. Mackintosh  v.  Wytitt,  8  Hare,  66SL 

In  Hempstead  v.  Watkins,  6  Ark.  817, 42  Am.  Dec. 
696,  it  was  held  that  where  sureties  are  discharged 
by  the  act  or  failure  of  the  principal  and  made  no 
■defense  in  the  action  at  law,  they  may  have  en- 1 
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Joined  the  Judgment  rendered  therein,  as  the  Juris- 
diction of  chancery  and  common  law  is  concurrent. 

A  surety  was  granted  an  injunction  against  pro- 
ceedings on  a  Judgment  where  there  was  a  suit 
pending  to  settle  his  principal's  estate,  and  the 
creditor  was  indebted  to  such  estate,  and  relief  was 
given  by  way  of  set-off  and  compensation.  Meade 
V.  Grigsby,  26  Oratt.  612. 

In  McHaney  v.  Crabtree,  6  T.  B.  Mon.  104,  it  was 
held  that  the  release  of  a  surety  by  extension  or 
release  granted  to  the  principal  is  an  equitable  de- 
fense, and  cannot  be  used  as  a  legal  defense  to  an 
action  on  an  Injunction  bond  given  to  enjoin  a 
Judgment. 

h.  On  account  of  Salutes, 

Under  the  law  of  Mississippi  the  liability  on  an 
official  bond  of  a  sheriff  is  limited  to  the  amount  of 
the  penalty,  and  a  surety  who  has  been  compelled 
to  pay  the  whole  amount  of  his  bond  is  entitled  to 
an  injunction  against  the  enforcement  of  a  Judg- 
ment  subsequently  obtained  by  a  third  party, 
where  the  plea  of  payment  puts  darrein  eonUnu- 
anee  was  refused  on  the  ground  that  the  mandate 
of  the  supreipe  court  was  imperative.  Humphreys 
V.  Leggett,  SOU.  S.  9  How.  297, 13  L.ed.  145. 

Where  the  remedy  by  certiorari  was  lost  without 
fault  of  complainant,  on  the  ground  that  the  act 
in  regard  to  certiorari  was  unconstitutional,  an  in- 
junction was  granted  against  a  Judgment  on  a  con- 
stable's bond  for  a  false  return  of  ''No  property,*' 
where  all  the  property  the  debtor  had  was  exempt. 
Cobbs  V.  Coleman,  14  Tex.  694. 

A  surety  on  a  sheriff's  bond  who  pays  his*  part 
after  the  Joining  of  issue  In  a  suit  on  the  bond  may 
have  the  Judgment  thereon  enjoined  in  an  action 
of  nullity,  as  La.  Civ.  Proc.618,  provides  for  an  ac- 
tion of  nullity  against  a  money  Judgment  on  exhi- 
bltion  of  a  receipt  previously  lost  proving  pay- 
ment, though  such  proof  was  not  presented  on  the 
trial  of  the  main  case.  In  this  case  the  payments 
were  made  after  the  answer  was  filed.  Herat  v. 
Handy,  85  La.  Ann.  816. 

See  also,  as  to  statute,  Elliott  v.  Elmore,  and 
Gatewood  v.  Bums,  supra,  I.  c,  and  Ex  parte  Fech- 
heimer,  supra,  L  d. 

1.  Pteading  and  parties. 
A  surety  is  not  entitled  to  an  injunction  against 
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60  Am.  Rep.  677 ;  Brandt,  Suretyship,  §  126 ; 
24  Am.  &  Eng.  Enc.  Law,  p.  773.  This  au- 
thor, at  section  125,  says,  and  we  think  cor- 
rectly, that,  ^'if  the  principal  is  discharged 
because  of  matters  inherent  in  the  transac- 
tion, even  after  judgment  against  the  surety, 
the  latter  will  be  exonerated  thereby."  But 
appellees'  learned  counsel  contend  that,  not- 
withstanding these  principles  entitling  ap- 
vpellant  to  relief,  he  cannot  invoke  the  aid 
of  the  extraordinary  remedy  of  injunction, 
for  the  reason  that  he  had  a  plain,  efficient, 
adequate,  and  complete  remedy  at  law  by  a 


complaint  to  review  on  account  of  new  mat* 
ter  arising  since  the  rendition  of  the  judg- 
ment against  him  in  the  defeat  of  the  obli- 
gation against  his  principals ;  citing  Ross  v. 
BarUa,  supra,  in  support  of  this  contention. 
The  judgment  here  involved  being  in  the 
nature  of  a  judgment  at  law,  and  as  judg- 
ments at  law  can  only  be  reviewed  by  virtue 
of  the  Code,  that  remedy,  as  was  held  in  the- 
case  cited,  is  a  legal  remedy. 

But  it  is  contended  by  the  appellant  that 
he  is  not  bound  to  resort  to  the  legal  remedy 
if  that  remedy  is  not  as  practicable  and  effi- 


a  Judffment  on  the  firrounrl  of  set-off,  unleflsbe  ten- 
ders the  amount  due.    Smith  v.  Smith,  75  Tex.  410. 

And  a  surety  on  a  Joint  Judfrment  on  a  note  ob- 
tained from  his  principal  by  the  plaintiff  at  law 
throuffta  fraud  will  not  be  granted  an  injunction, 
where  the  principal  Is  not  a  party  to  the  Injunction 
.  action.    Emmons  v.  McKesson,  6  Jones,  Eq.  03. 

So,  a  surety  is  not  entitled  to  an  Injunction 
against  a  Judgment  on  the  ground  of  usury,  where 
the  principal  is  not  made  a  party  defendant  in  the 
injunction  suit.    Boughton  v.  Allen,  11  Paige,  821. 

And  an  Injunction  will  not  be  granted  in  behalf 
of  a  surety  on  a  note  on  the  ground  of  delay  in 
bringing  suit  against  the  principal  where  the  peti- 
tion does  not  show  that  he  signed  the  note  as  se- 
curity, or  served  notice  requiring  the  holder  of  the 
note  to  proceed  against  the  principal.  Dailey  v. 
Wynn,  38  Tex.  614. 

An  Injunction  was  refused  against  a  Judgment 
on  a  writ  of  error  bond,  which  injunction  was 
claimed  on  the  ground  that  other  defendants  in  the 
court  below  were  also  liable  for  the  same  debt,  but 
who  did  not  prosecute  proceedings  in  error.  Tur- 
ner v.  Smith.  9  Tex.  8S6. 

And  an  injunction  was  refused  against  a  Judg- 
ment on  a  foreign  transcript  where  the  defendant 
obtained  a  complete  record  from  another  state 
showing  that  the  Judgment  creditor  had  seized  suf- 
ficient property  of  the  principal  debtor  to  satisfy 
the  Judgment,  but  it  was  not  alleged  that  anything 
had  occurred  since  the  first  Judgment  was  ren- 
dered, releasing  this  complainant,  and  It  was  an  at- 
tempt to  Introduce  new  evidence  upon  matters  In 
Judgment.    Campbell  v.  Rrlggs,  8  Rob.  (La.)  110. 

But  a  surety  on  a  note  who  Is  the  only  party  de- 
fendant to  a  Judgment  need  not  make  the  other 
parties  to  the  note  defendants  in  his  suit  to  enjoin 
the  Judgment.  Burpee  v.  Smith,  Walk.  Ch.  (Mich.) 
827. 

J.  Injvnction  bonds. 

A  surety  on  an  Injunction  bond  given  to  stay  a 
Judgment  against  the  acceptor  of  a  bill  of  exchange 
has  no  claim,  where  such  Judgment  was  paid  by 
the  surety,  against  an  Indorser  of  the  bill  of  ex- 
change for  remuneration  of  the  amount  so  paid. 
Bohannon  v.  Combs,  13  B.  Mon.  563. 

In  Louisiana  the  supreme  court  on  aflirming  an 
appeal  dissolving  an  Injunction  may  amend  the 
Judgment  below  so  as  to  embrace  the  surety  on 
the  injunction  bond  and  condemn  him  in  damages 
for  enjoining  a  sale.  Mora  v.  Avery,  2S  La.  Ann. 
417. 

An  erroneous  Judgment  against  sureties  on  an 
injunction  bond  will  not  be  reversed  where  they 
do  not  complain  of  error.  Martin  v.  Sykes,  26 
Tex.  Sup  p.  197. 

Where  the  principal  sought  to  have  a  Judgment 
against  him  and  his  surety  enjoined,  but  did  not 
make  his  surety  a  party  in  the  injunction  suit,  and 
such  surety  was  also  on  the  injunction  bond,  the 
court  properly  entered  Judgment  against  both 
principal  and  surety  for  the  debt  on  the  dlssoiu- 
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tlon  of  the  Injunction,  as  N.  C.  Rev.  Code,  chap.  32, 
es  14,  17,  provide  that  on  the  dissolution  of  an  in- 
junction a  Judgment  shall  be  rendered  on  the  bond 
as  on  an  appeal  bond.  Bmmons  v.  McKesson,  5 
Jones,  Bq.  92. 

See  also  Oowan  v.  Graves,  savra^  I.  b.,  and  Mc- 
Haney  v.  Crabtree,  supra,  I.  g. 

11.  In  lavor  of  sureties. 

A  judgment  on  a  guardlan^s  bond  assigned  to- 
his  surety,  who  paid  only  a  part  of  the  same,  waa- 
enjolned  at  the  instance  of  the  guardian,  where 
such  judgment  was  for  money  charged  against 
blm  as  assets  received  from  a  former  Insolvent 
guardian  for  whom  this  surety  and  the  second 
guardian  were  both  sureties  on  his  bond.  Flickln- 
ger  V.  Hull,  6  Gill,  60. 

Under  Tenn.  acts  1809,  chaps.  69,  81,  providlngfor 
a  Judgment  on  motion  without  nottoe  in  favor  of. 
a  surety  against  his  principal,  a  judgment  so  taken 
against  a  person  not  a  party  to  the  suit,  where  the- 
relation  of  surety  did  not  exist,  will  be  enjoined, 
as  the  remedy  at  law  is  doubtful.  Isler  v.  Turner. 
7  Humph.  116. 

An  execution  issued  on  a  Judgment  obtained  by 
a  surety  without  notice  against  a  party  whose 
name  was  forged  to  a  note  may  be  enjoined  in  any 
county  where  It  is  sought  to  be  enforced,  as  the 
court  rendering  Judgment  could  not  give  relief  as 
It  had  no  jurisdiction.  Douglass  v.  Joyner,  1  Baxt. 
82. 

And  as  analogous  to  a  case  of  cosureties,  a  reaU 
dent  of  a  school  district  obtaining  a  Judgment 
against  such  district  and  exhausting  the  school 
property  and  seeking  to  hold  other  residents  liable, 
will  be  enjoined  from  further  prooeedlngs  on  the 
ground  that  he  himself  is  also  liable  as  a  resident 
of  that  district.    Keoyon  v.  Clarke,  2  R.  I.  67. 

And  a  judgment  in  favor  of  an  acceptor  against 
the  drawer  of  a  bill  was  enjoined  where  the  plain- 
tiff  at  law  allowed  his  name  to  be  used  to  prevent 
a  defense  which  the  defendant  had  against  the 
real  party  in  interest  and  the  acceptor  or  surety 
had  not  paid  anytbmg  on  the  bill.  Greenleaf  v. 
Maher,  2  Wash.  C.  C.  44  and  S9B. 

So,  a  Judgment  obtained  by  a  surety  against  his 
principal  will  not  be  enjoined  on  the  ground  that 
the  payment  for  which  the  Judgment  was  obtained 
was  made  by  another  surety,  where  there  was  neg- 
ligence on  the  part  of  complainant  in  ascertaining 
such  defense.    Slack  v.  Wood,  9  Gratt.  40. 

But  a  principal  cannot  obtain  an  injunction 
against  a  Judgment  on  the  ground  of  release  of 
his  surety  by  the  creditor.  Ragsdale  v.  Gossett,  2 
Lea,  729. 

For  injunctions  in  favor  of  sureties,  see,  fur- 
ther, Markham  v.  Angler,  supra.  I.  f;  Creed  v. 
Scruggs,  *rtipf  a,  I.  d:  Simmons  v.  Camp,  Aupra,  I.  g. 

For  sureties  obtaining  Injunctions  against  judg- 
ments for  matters  arising  subsequent  to  their  rendi" 
firm,  see  note  to  Little  Rock  &  Ft.  S.  R.  Go.  v.  Wclia. 
(Ark.)  30  L.  R.  A.  660.  L  T. 
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cient  to  tbe  ends  of  justice  and  its  prompt 
administration,  both  in  respect  to  the  final 
relief  and  tbe  mode  of  obtaining  it,  as  tbe 
equitable  remedy ;  there  the  aid  of  equity, 
and  injunction  relief  maybe  invoked.  That  is 
the  true  rule  in  such  cases.  Thatcher  y.  Bum- 
ble, 67  Ind.  444 ;  BMiop  v.  Moorman,  98  Ind. 
1,  49  Am.  Rep.  781 ;  Beach,  Inj.  §  82,  and 
authorities  there  Qjted ;  Kilboum  v.  Sunder- 
land, 130  U.  8.  514,  82  L.  ed.  1008:  Lewis  v. 
Cocks,  90  U.  8.  28  Wall.  470,  28  L.  ed.  71. 
And  it  is  further  contended  by  appellant  that 
tbe  le^al  remedy  is  not  as  practicable  and 
as  efficient  as  the  remedy  by  injunction,  be- 
cause he  contends  that  a  complaint  to  re- 
view would  require  him  to  seek  to  review 
the  whole  proceeding,  and  thereby,  if  suc- 
cessful, he  would  open  the  whole  case:  not 
only  the  judgment  against  himself,  but  the 
judgment  in  favor  of  and  discharging  his 
principals  from  liability  on  the  notes.  If 
that  is  so,  then  there  could  be  no  review  at 
all  of  any  part  of  the  proceeding ;  because 
the  only  ground  for  saying  that  there  is  a 
right  to  review  in  appellant  at  all  is  on  the 
ground  of  the  new  matter  of  the  discharge 
of  the  principals  in  the  notes  after  the  judg- 
ment had  been  taken  against  the  surety  :  and 
if  to  review  on  account  of  that  matter  means 
to  review  the  other  judgments  exonerating 
and  discharging  the  principals  from  liability 
on  the  notes,  as  well  as  to  review  the  judg- 
ment against  the  surety  thereon,  then  there 
is  no  ground  for  review  whatever.  The  stat- 
ute provides  that  **  any  person  who  is  a  party 
to  any  judgment  .  .  .  may  file  in  the 
court  where  such  judgment  is  rendered  a  com- 
plaint for  a  review  of  the  proceedincrs  and 
judgment."     Rev.  Stat.  1894,  §  627~(Rev. 


Stat.  1881,  §  615).  Under  this  statute  ap- 
pellant was  entitled  to  review  the  judgment 
against  him  without  disturbing  the  separate 
judgment  in  the  same  proceeding  in  favor  of 
his  principals.  The  general  prayer  for  relief 
was  broad  enough  in  this  case  to  have  justi- 
fied the  court  in  awarding  the  legal  relief 
of  a  review  of  that  judgment,  and  the  facts 
stated  in  the  complaint  only  lacked  one  ele- 
ment to  entitle  the  plaintiff  to  the  legal  re- 
lief of  a  review,  and  that  was  to  file  a  tran- 
script of  the  record  of  the  judgment  referred 
to  and  described  in  the  complaint.  The  facts 
stated  did  not  entitle  the  plaintiff  to  equita- 
ble relief  by  way  of  injunction,  because  they 
show  thatr  be  had  an  ample  legal  remedy  by 
review ;  but  that  did  not,  as  before  observed, 
justify  the  dismissal.  It  did  not  state  facts 
sufficient  to  warrant  the  legal  relief  by  way 
of  review,  because  it  did  not  set  forth  as  an 
exhibit  thereto  a  complete  transcript  of  the 
judgment,  or  so  much  thereof  as  is  necessair 
to  fully  present  the  error  complained  of. 
McDade  v.  McDade,  29  Ind.  840:  Comer  v. 
Rimes,  58  Ind.  578 :  Mtharry  v.  Meharry,  59 
Ind.  257 :  WhitehaU  v.  Crawford,  67  Ind.  84 ; 
Stevens  v.  Logansport,  76  Ind.  498:  Funk  v. 
Davis,  108  Ind.  281.  For  that  reason  the 
court  ought  to  have  sustained  the  demurrer 
to  the  complaint,  and  allowed  the  plaintiff 
to  amend  his  complaint  in  this  respect  if  he 
so  desired. 

The  judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  over- 
rule appellees*  motion  to  dismiss,  and  sus- 
tain the  demurrer  to  the  complaint,  with 
leave  to  the  plaintiff  to  amend  his  complaint 
if  he  so  desires. 


ILLINOIS   SUPREME   COURT. 


Jesse  HOLDOM,  Conservator,  etc.,  of  Paul 
Holz,  Appt., 

V. 

ANCIENT  ORDER  OF  UNITED  WORK- 
MEN. 

(169  lU.  619.) 

The  killing  of  the  insured  by  the  insane 
beneficiary  in  a  life  policy  under  such  cir- 
cumstances that  it  would  be  murder  if  tbe  bene- 
ficiary was  sane  does  not  forfeit  tbe  policy  nor 
bar  a  suit  for  tbe  money. 

(October  11, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Appellate  Court,  First  Department,  re- 
versing a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  action 


brought  to  recover  the  amount  alleged  to  be 
due  on  a  mutual  benefit  certificate  in  favor  of 
one  who  while  insane  murdered  the  insured. 
Reversed, 

Statement  by  Phillips,  J.: 

On  April  10,  1888,  appellee  made  and  de- 
livered to  one  Carl  Holz  a  certificate  in  con- 
sideration of  payment  of  an  examioation  fee 
and  all  dues  and  assessments,  etc.  The  certifi- 
cate states  that  Carl  Holz  is  a  member  of 
Allegheny  Lodge  No.  346,  located  in  Chicago, 
and  entitled  to  participate  in  the  beneficiarv 
fund  to  the  amount  of  $2,000,  which  at  his 
death  shall  be  paid  to  his  son  Paul  Holz.  Suit 
was  brought  by  the  beneficiary  by  his  con 
servator  on  that  certificate,  the  declaration 
averring  that  Carl  Holz  departed  this  life  on 
the  16th  day  of  December,  1890,  and  avers 


Note.— For  the  effect  of  suicide  to  defeat  recov- 
ery on  an  insurance  policy  providing  that  it  shall 
be  void  in  case  of  suicide  "sane  or  insane,*^  see 
Billings  V.  Accident  Ins.  CJo.  ( Vt.)  17  L.  R.  A.  89,  and 
note 

Tbe  case  of  Bbellenberger  v.  Ransom  (Neb.)  25  L. 

81Ii.  R.  A. 


R.  A.  664,  denying  that  murder  of  an  ancestor  will 
defeat  an  inheritance  by  tbe  murderer,  is  followed 
by  Carpenter's  Appeal  (Pa.) 29  L.  R.A.  145.  Contx^a* 
Rlggs  V.  Palmer  (N.  Y.)  5  L.  R.  A.  340.  See  also  noits 
25  L.  R.  A.  6A4. 
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compliance  by  Carl  Holz  with  all  the  rules  and 
laws  of  the  order  and  at  the  time  of  his  death 
was  a  member  in  good  standing,  and  appellee 
had  satisfactory  evidence  of  death.  Avers 
that  appellant  u  a  minor  son  of  deceased  and 
the  beneficiary  in  the  certificate,  the  appoint- 
ment of  conservator,  and  that  $2,000  has  not 
been  paid  nor   any   part  thereof.     Appellee 

{)lead^  the  eenenu  issue  and  a  special  plea  al- 
eging  that  the  beneficiary  in  the  certificate  on 
December  15,  1800,  killed  and  murdered  the  in- 
sured whereby  he  forfeited  and  lost  all  rights 
as  a  beneficiary  under  the  certificate.  Replica- 
tion was  filed  to  the  special  plea  averring  that 
the  beneficiary  did  not  muider  the  insured  as 
alleged  in  the  plea,  but  avers  that  he  flid  kill  the 
insured  as  alleged  while  the  beneficiary  was  in- 
sane. To  that  replication  appellee  filed  a  gen 
eral  demurrer  which  was  overruled,  and  appel- 
lee elected  to  stand  by  the  demurrer  on  an 
agreed  'state  of  facts.  Judgment  was  entered 
for  plaintiff  for  $2,000  with  costs  of  suit.  An 
appeal  was  prosecuted  to  the  appellate  court  of 
the  first  district,  where  that  Judgment  was  re- 
versed and  a  judgment  entered  for  the  defend- 
ant. The  benefldary  by  his  conservator  pros- 
ecutes this  appeal. 

Messrs,  Munson  T.  Case  and  Case  St 
Hoffam  for  appellant: 

If  the  beneficiary,  Paul  Holz,  killed  the  de- 
ceased, Carl  Holz,  without  committing  a  crime, 
and  thereby  an  injury  was  done  the  next  of 
kin  of  the  deceased,  to  whom  would  Paul  Holz 
or  the  estate  of  Paul  Holz  be  liable  on  this  ac- 
count? Certainly  not  to  the  insurance  com- 
pany. 

Mobile  L.  InM.  Co.  v.  Brame,  95  U.  8.  754, 
24  L.  ed.  580;  Connecticut  Mut.  L,  Ine.  Co,  v. 
New  York  4b  N,  H.  B.  Co.  25  Conn.  265.  65 
Am.  Dec.  571. 

The  defendant  below  could  not  plead  in  bar 
or  as  a  set-off  anything  which  did  not  consti- 
tute a  cause  of  action  on  its  part  against  Paul 
Holz  or  the  estate  of  Paul  Holz. 

Manhattan  L.  Int.  Co.  v.  Broughton,  109  U. 
8.  121,  27  L.  ed.  878;  Accident  Int.  Co.  v. 
Crandal,  120  U.  8.  527,  80  L.  ed.  740:  Harri9- 
burg  V.  Bickards,  119  U.  8.  109.  80  L.  ed. 
858. 

No  crime  was  committed  by  the  beneflciaiy. 

SchreinerY.  High  Court  of  Illinois  Catholic 
0.  F.  85  111.  App.  576;  dissenting  opinion  in 

iggt  V.  Palmer,  115  N.  Y.  519,  5  L.  R.  A. 


We  may  not  "enhance  the  penalties  and  for- 
feitures provided  by  law  for  the  punishment  of 
crime." 

i%fl3>fe  V.  Thornton,  25  Hun,  456;  Owens  v. 
Owens,  100  N.  C.  240. 

The  courts  have  uniformly  refused  to  pun- 
ish the  estate  of  a  deceased  suicide  when  the 
suidde  at  the  time  of  committing  the  act  of 
self-destruction  was  insane. 

Manhattan  L.  Ins.  Co.  v.  Broughton,  and  Ac- 
cident Ins.  Co.  V.  Crandalf  supra;  Mutual  Ben. 
L.  Ins.  Co.  V.  Daviess,  87  Ky.  541;  Keels  v.  Mu- 
tual Beserve  Fund  Life  Asso.  29  Fed.  Rep. 
198;  Blaekstone  v.  Standard  IMe  A  Ace.  Ins. 
Co.  74  Mich.  592,  8  L.  R.  A.  4«J;Bu8well,  In- 
sanity, §§  814-822;  11  Am.  &  £ng.  Enc.  Law. 
pp.  187-189;  C&nnedieut  Mut.  L.  Ins.  Co.  v. 
New  York  &  N.  H.  B.  Co.  25  Conn.  265,  65 
81L.R  A. 


Am.  Dec.  571;  Anthony  v.  Slaid,  11  Met.  290; 
8bearm.  &  Redf.  Neg.  4th  ed.  ^  124,  and 
cases  cited. 

Only  such  demands  as  constitute  a  subsisting 
cause  of  action  can  be  set  off;  nothing  can  be 
pleaded  as  a  set-off  on  which  a  separate  action 
cannot  be  maintained. 

22.Am.  &  Eng.  Enc.  Law.  267,  280-290: 
Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  8.  754,  24 
L.  ed.  580;  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York  d  N.  H.  B.  Co.,  and  Anthony  v. 
Siaid,  supra. 

8uicide  is  as  great  a  temptation  to  the  insured 
to  benefit  his  estate  under  certain  circum- 
stances as  murder  of  the  insured  is  to  the  bene- 
ficiary. 

Van  Zandt  v.  Mutual  Ben.  L.  Ins.  Co.  55 
N.  Y.  176,  14  Am.  Rep.  215. 

An  insane  act  is  not  distinguishable  from  an 
accidental  act 

Breasted  v.  Farmers'  Loan  d  T.  Co.  B  N.  Y. 
805,  59  Am.  Rep.  482. 

pSiblic  policy  should  not  be  invoked  to  vi- 
tiate the.contract  in  this  case. 

Sir  George  Jessel  in  Printing  db  Numerical 
Begistering  Co.  v.  Sampson,  L.  R.  19  Eq.  466; 
Davies  v.  Dofms,  L.  R.  86  Ch.  Div.  864;  Biclt- 
ardson  v.  Mellish,  2  Binff.  242,  opinions  by 
Best,  Cb.  J.,  and  Burroughs,  J. 

An  infant  cannot^  be  held  in  an  action  based 
on  contract  by  framing  the  action  in  tort. 

Pollock,  Torts,  g  47;  Bishop,  Non-Cont.  L. 
§566. 

The.leirislature  has  declared  that  insanity 
absolves  from  crime. 

Rev.  8tat.  111.  Crim.  Code,  i^g  282,  284. 

Mr.  James  McCartney*  for  appellee: 

An  insane  person  is  responsible  in  a  civil 
action  for  his  tort  in  all  cases  where  a  sane 
person  would  be  responsible. 

Mclntyre  v.  Sholty,  121  lU.  660;  1  Chltty. 
PI.  p.  76;  Biggs  v.  Palmer,  116  N.  Y.  506. 
5  L.  K.  A.  840;  Hatch  v.  Mutual  L.  Ins.  Co. 
120  Mass.  550, 21  Am.  Rep.  541;  Amicable  Soe. 
V.  BoOand,  4  Bligh,  N.  R  194;  Prince  of 
Wales  Asso.  Co.  v.  Palmer,  25  Beav.  606: 
8hearm.  &  Redf.  Neg.  g  57;  Porter,  Ins.  *120 
et  seg.;  Cooley,  Torts,  pp.  VI  etseq. 

An  insane  person  causing  the  death  of  an- 
other by  an  act  which  would  be  felonious  if 
sane,  is  liable  in  damages  therefor. 

JeweU  V.  Colby,  66  N.  H.  899;  Mclntyre  v. 
Sholty,  supra. 

A  beneficiary  in  an  insurance  policy  who 
kills  the  insured  cannot  recover  the  insurance 
money. 

Mutual  L.  Ins.  Co.  v.  Armstrong,  117  D.  8. 
591,  29  L.  ed.  997;  Hatch  v.  Mutual  L.  Ins. 
Co.  supra. 

A  person  insured  in  the  Ancient  Order  of  the 
United  Workmen  8ociety  may  change  his 
beneficiary  at  will.  The  beneficiary  &8  no 
vested  interest  in  the  insurance  money  until 
the  death  of  the  insured. 

Bagley  v.  Grand  Ijodge  of  A.  0.  U.  W.  181 
m.  498;  MarUn  v.  Stubbings,  126  HI.  887;  8u^ 
preme  Council  of  0.  K.  of  A.  v.  Franke,  187 
111.  118;  Metropolitan  L.  Ins.  Co.  v.  C^Brien^ 
92  Mich.  584;  Sabin  v.  Phinney,  184  N.  V. 
428. 

Public  policy  would  not  favor  permitting  an 
insane  person  to  profit  by  his  own  wrong. 

Greenhood,  Pub.  Pol.  pt  1,  Rule  11;  Cooley^ 
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Torts,  pp.  97  ei9eq,;  HelnfyreY.  Shoity,  tupra; 
Krom  V.  Sehoonmaker,  8  Barb.  647;  Morse  v. 
Crauffwd,  17  Vt.  499.  44  Am.  Dec.  849. 

Phillips*  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  of  law  presented  in  this 
record  is :  Does  an  insane  beneficiary  in  a 
life  insurance  policy*  who  kills  the  insured 
under  such  circumstances  as  would  cause  the 
killing  to  be  murder  if  the  beneficiary  was 
sane,  Uiereby  forfeit  his  right  to  recover  the 
insurance  money?  This  presents  a  question 
of  first  impression.  That  an  assignee  who 
was  sane,  of  a  policy  of  life  insurance,  caused 
the  death  of  the  assured  by  felonious  means, 
has  been  held  sufficient  to  defeat  a  recovery 
on  the  policy.  Mutual  L,  Tub,  Co,  v. 
Amutrong,  117  U.  8.  591,  29  L.  ed.  997 ; 
Prines  of  Wales  Asso,  Co,  v.  Palmer,  25  Beav. 
605. 

The  general  doctrine  is  that  insane  persons 
are  liable  for  damages  caused  by  their  torts, 
distinguishing  these  from  criminal  liability. 
In  Morse  v.  Crawford,  17  Vt.  499,  44  Am. 
Dec.  849,  it  was  held  that  the  insanity  of  a 
bailee  did  not  relieve  him  from  liability  for 
destroying  property  held  by  him  as  bailee. 
In  Cross  v.  Kent,  82  Md.  581,  a  lunatic  was 
held  liable  in  damages  for  burning  a  bam 
'  whether  occurring  through  negligence  or  as 
an  insane  act.  Taogard  v.  Innes,  12  U.  C. 
C.  P.  77,  it  was  held  that  insanity  constitutes 
no  defense  in  a  civil  action  for  damages  in 
an  action  of  trespass  «t  et  armis.  In  Wuliams 
V.  Hays,  148  N.  Y.  442,  26  L.  R.  A.  158,  it 
was  held  that  insanity  of  one  who  is  the 
owner  pro  hae  vice  of  a  vessel  did  not  relieve 
him  from  liability  to  other  owners  for  neg- 
ligence in  her  management.  On  this  latter 
case  many  authorities  are  collected  and  con- 
sidered and  the  question  is  treated  exhaust- 
ively. In  Mclntyre  v.  Sholty,  121  111.  660, 
it  was  held  that  insanity  did  not  avail  as  a 
defense  to  a  civil  action  from  damages  re- 
sulting from  killing  a  person  which  was  un- 
der circumstances  tnat  would  have  been  a 
felony  had  the  insane  person  who  did  the 
killing  been  sane  at  the  time.  Such  is  the 
current  of  authorities  as  to  the  liability  of 
an  insane  person  for  his  torts.  By  the  great 
weight  of  authority  it  is  held  in  such  cases, 
the  lunatic,  not  having  the  element  of  inten- 
tion or  malice,  is  only  liable  for  damages 
that  would  be  compensatory,  and  not  liable 
for  vindicatory  damages ;  and  such  is  the  rule 
in  this  state.     Mclntyre  v.  Sholty,  supra. 

The  reason  for  the  rule  that  an  insane  man 
shall  be  held  liable  for  his  tort  is,  where  a 
loss  must  fall  upon  one  of  two  persons  equally 
innocent  it  must  be  borne  by  the  one  who 
caused  it.  The  liability  is  in  no  way  de- 
pendent upon  the  intent  or  design  to  commit 
the  act,  for  a  lunatic  can  have  no  will  and 
can  form  no  design  or  intent,  and  would  not 
be  liable  for  a  tort  wherein  the  intent  is  a 
necessary  ingredient.  Such  is  the  rule  with 
reference  to  torts.  A  very  diffierent  question 
is,  however,  presented  with  reference  to  a 
contract  of  insurance  and  the  liability  of  a 
company  on  its  policy.  In  the  absence  of 
an  express  stipulation  relieving  the  company 
from  liability  in  such  case  where  there  is  no 
81  L.  R.  A. 


fraud  or  design,  a  fire  insurance  company 
is  not  relieved  from  liability  on  its  policy 
by  reason  of  loss  by  fire  through  negligence  of 
the  assured  or  his  servants.  Shaw  v.  Eobberds, 
6^  Ad.  &  El.  75;  Walker  v.  Maitland,  5  Bam. 
&  Aid.  171 ;  Bush  v.  Boyal,  2  Bam.  &  Aid. 
78 ;  Dobson  v.  Sotheby,  Moody  &  M.  90 ; 
Waters  v.  Merchants*  Louisvilie  Ins,  Co.  86 
U.  S.  11  Pet.  218,  9  L.  ed.  691 ;  Columbia 
Ins.  Co.  V.  Lawrence,  85  U.  8.  10  Pet. 
507,  9  L.  ed.  612;  Catlin  v.  Spring/field 
F,  Ins.  Co,  1  Sumn.  484 ;  -S^.  Louis  Ins.  Co. 
V.  Glasgow,  8  Mo.  718,  41  Am.  Dec.  661 ; 
Gates  V.  Madison  County  Mut.  Ins.  Cb.  5  N. 
Y.  469,  55  Am.  Dec.  860;  Neison  v.  Suffolk 
Ins.  Co,  8  Cush.  477,  54  Am.  Dec.  776; 
Mathews  v.  Howard  Ins.  O?.  11  N.  Y.  14; 
Huekins  v.  PeopU^s  Mut.  F.  Ins.  Co.  81  N.  H. 
247;  Johnson  v.  Berkshire  Mut.  F,  Ins.  Co. 
4  Allen,  888 ;  Mickey  v.  Burlington  Ins.  Co, 
85  Iowa,  174,  14  Am.  Rep.  494 ;  Cumberland 
Valley  Mut.  Protection  Co.  v.  Douglas,  58  Pa. 
428,  98  Am.  Dec.  298;  Gove  v.  Farmers* 
Mut.  F.  Ins.  Co.  48  N.  H.  41,  2  Am.  Rep. 
168;  National  Ins.  Co.  v.  Webster,  88  111. 
470. 

If  a  loss  is  incurred  by  peril  insured 
against,  the  liability  exists  even  though  the 
remote  cause  be  the  negligence  of  the  assured 
or  his  servants,  unless  that  negligence  be  so 
gross  as  to  authorize  the  presumption  of 
fraud.  In  Karow  v.  Continental  Ins.  Co, 
57  Wis.  56.  46  Am.  Rep.  17,  in  a  clearly 
reasoned  and  well-considered  case  it  is  held, 
where  there  is  nothing  in  the  policy  to  the 
contrary,  an  insurer  is  not  released  from  lia- 
bility because  the  property  was  burned  by 
the  assured  while  insane. 

The  reason  for  such  rule  is  that  an  insur- 
ance company  for  a  consideration  paid  has 
assumed  the  risk  of  the  property  beinf  de- 
stroyed by  fire.  That  assumption  of  risk  in- 
cludes injuries  to  the  property  by  fire  result- 
ing from  the  negligence  of  the  assured  or  his 
servants  where  not  expressly  excepted.  It  also 
is  an  assumption  of  all  risk  of  the  assured 
becoming  a  lunatic  or  insane  and  destroying 
the  insured  property  when  in  that  conditionT 
unless  by  the  terms  of  the  policy  such  li- 
ability is  saved  by  an  express  exception. 

An  insane  person  may  be  liable  for  burn- 
ing the  property  of  another  for  the  reason 
that  where  a  loss  must  be  borne  by  one  of 
two  innocent  persons  it  must  fall  upon  the 
one  occasioning  that  loss,  yet  the  buming  of 
his  own  insured  property  does  not  necessarily 
injure  the  insurance  company,  if  that  com- 
pany  for  a  sufficient  valuable  consideration 
assumes  that  risk.  That  assumption  of  risk 
is  the  contract  of  the  company  ror  a  consid- 
eration paid  to  it.  In  no  consideration  of 
policy  or  justice  should  it  be  relieved  from 
its  contract  in  the  absence  of  fraud,  malice, 
or  design.  These  qualities  cannot  exist  in  the 
mind  of  an  insane  person.  To  hold  that  the 
insurance  company  should  be  relieved  from 
liability  under  such  circumstances  would  be 
to  change  the  contract  of  the  parties  at  tbe 
instance  of  one  for  its  benefit  to  the  preju- 
dice of  the  other  without  his  consent  and 
where  there  is  no  misrepresentation,  mistake, 
or  fraud,  covin,  design,  or  malice.  Such  is 
not  the  law.     A  fire  policy  covers  all  risks 
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of  loss  or  damage  by  fire  except  only  such  as 
are  excepted  by  the  terms  of  the  policy  and 
such  as  are  caused  by  the  intended  voluntary 
act,  design,  or  procurement  of  the  assured. 
It  had  been  held  by  repeated  adjudications 
in  various  courts  of  this  country  and  in  Great 
Britain,  where  there  is  no  express  provision 
in  a  life  policy,  that  in  the  event  of  the  in- 
sured dying  by  his  own  hand  the  policy  shall 
become  void,  the  right  to  recover  thereon  is 
not  forfeited  and  the  policy  is  not  vacated 
by  reason  of  the  suicide  of  the  assured  while 
in  a  state  of  temporary  insanity. 

The  proposition  is  so  fully  established  and 
recognized  that  a  citation  of  authorities  to 
sustain  it  would  be  supererogation.  Here 
again  the  reason  for  the  rule  is  like  that  in 
case  of  fire  insurance  policies.  The  contract 
of  the  parties  is  to  be  construed  as  it  has 
been  made  and  not  to  be  changed  at  the  re- 
quest of  one  of  the  parties  to  it  for  that  par- 
ty's benefit  without  the  consent  of  the  other 
where  there  has  been  no  fraud,  mistake,  mis- 
representation, deceit,  or  other  intentional 
wrong,  to  induce  the  making  thereof  or  to 
accelerate  the  time  of  payment. 

These  rules  do  no  violence  to  what  has  been 
termed  a  maxim  of  the  insurance  law  of  all 
nations,  t.  e. ,  that  the  assured  cannot  recover 
for  loss  produced  by  his  own  wrongful  act. 
Thompson  v.  Hopper,  6  El.  &  Bl.  191.  By 
which  is  meant  an  act  intentionally  wrong- 
ful. In  a  case  before  the  supreme  court  of 
North  Carolina  in  1883  it  appeared  the  com- 
plainant instituted  proceedings  for  the  as- 
signment of  dower  in  the  estate  of  her  hus 
band  for  whose  death  she  had  been  convicted 
as  an  accessory  before  the  fact  and  sentenced 
to  imprisonment  for  life.  The  trial  court 
ruled  against  the  allowance  of  dower,  and  on 
appeal  it  was  held :  **  We  are  unable  to  find 
any  sufficient  legal  n'ound  for  denying  to 
the  petitioner  the  relief  which  she  demands ; 
and  it  belongs  to  the  law-making  power 
alone,  to  prescribe  additional  grounds  of  for- 
feiture of  the  right,  which  the  law  itself 
gives,  to  a  surviving  wife.  Forfeitures  of 
property  for  crime  are  unknown  to  our  law, 
nor  does  it  intercept  for  such  cause  the  trans- 
mission of  an  intestate's  property  to  heirs 
and  distributees,  nor  can  we  recognize  any 
such  operating  principle.  We  have  searched 
in  vain  for  an  authority  or  ruling  on  the 
Question,  and  find  no  adjudged  case ;  the  fact 
that  none  such  is  met  with  affords  a  strong 
presumption  against  the  proposition."  Otoens 
V.  Omns,  100  N.  C.  240. 

In  the  recent  case  in  the  supreme  court  of 
Nebraska,  of  SheUenberger  v.  Hansom,  41  Neb. 
631,  25  L.  R.  A.  565,  it  appears  A  died 
owning  an  estate  and  left  surviving  her  hus- 
band, a  son  and  daughter.  The  husband  be- 
came tenant  by  the  curtesy,  and  the  children 
took  an  estate  in  fee.  Under  the  statutes  of 
that  state  on  the  death  of  a  child  the  father 
inherits.  The  fatlier  murdered  the  daughter 
to  obtain  that  inheritance.  He  conveyed  the 
land%  and  the  vendees  filed  bill  for  partition 
ai^ainst  the  son  who  set  up  the  fact  of  the 
daughter  having  been  murdered  by  the  father 
of  which  the  vendees  had  notice,  and  prayed 
the  court  to  find  the  father  took  no  estate,  etc. 
It  was  held :  "*  Knowledge  of  the  settled 
81  L.  R.  A. 


maxims  and  principles  of  statutory  interpre- 
tation is  imputed  to  the  legislature.  To  the 
end  that  there  may  be  certainty  and  uniform- 
ity in  legal  administration,  it  must  be  aj- 
sumed  that  statutes  are  enacted  with  a  view  to 
their  interpretation  according  to  such  maxims 
and  principles.  When  they  are  regarded, 
the  legislative  intent  is  ascertained.  When 
they  are  ignored,  interpretation  becomes  leg- 
islation in  disguise.  The  well-considered 
cases  warrant  the  pertinent  conclusion  that 
when  the  legislature,  not  transcending  the 
limits  of  its  power,  speaks  in  clear  lansruage 
upon  a  question  of  policy,  it  becomes  the  ju- 
dicial tribunals  to  remain  silent ;"  and  held 
the  father  became  vested  with  the  estate  of 
the  daughter. 

The  line  between  legislation  and  interpre- 
tation is  clear,  and  for  the  courts  to  declare 
a  forfeiture  for  crime  where  the  legislature 
has  remained  silent  is  legislation  by  judicial 
tribunals,— a  subject  with  which  they  have 
no  concern. 

There  can  be  no  public  policy  in  the 
punishment  of  such  persons.  This  discus- 
sion brings  us  back  to  the  first  proposition 
with  which  this  opinion  commenced  and  we 
hold  :— 

Where  an  insane  beneficiary  in  a  life  policy 
kills  the  assured  under  such  circumstances 
as  would  cause  the  killing  to  be  murder  if 
the  beneficiary  was  sane,  such  killing  does 
not  cause  a  forfeiture  of  the  policy  nor  bar 
his  right  of  recovery  for  the  insurance  money. 

The  judgment  of  t/ie  Appellate  Court  is  re- 
versed and  the  judgment  of  the  Circuit  Court 
of  Cook  County  is  affirmed. 

Rehearing  denied  March  10,  1896. 


BOARD  OP  EDUCATION  OF  NORMAL 

SCHOOL  DISTRICT,  ^/>pr, 

t?. 

Charles  H.  BLODGETT. 

(156  111.  441.) 

1.  Bonds  ^yren  by  the  board  of  educa- 
tion of  a  school  district,  to  obtain  money  which 
was  not  borrowed  or  used  for  any  purpose  for 
which  the  board  was  authorized  by  Its  charter  to 
issue  bonds,  are  void. 

8.  A  complete  defense  under  the  stat- 
ute of  l^nitations  is  property  within  the 
protection  of  a  constitutional  guaranty  of  due 
process  of  law. 

8*  Deprivation  of  a  remedy  is  equivalent 
to  the  deprivation  of  the  riffbt  which  it  is  in- 
tended to  vindicate,  unless  another  remedy  exists 
or  is  substituted  for  that  which  is  taken  away. 

4«  A  ri^ht  of  defense  is  a  remedy  of  the 
defendant  within  the  constitutional  protection 
of  rights. 

6.   A  school  district  or  municipal  cor- 


NoTB.— For  a  note  on  remedy  as  part  of  the  obli- 
gation of  a  contract,  see  Best  v.  Baumgardner  (Pa.) 
1  L.  R.  A.  356. 

See  also  Beverly  v.  Barnitz  (Kan.)  post,  74. 
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poratiOB  ham  the  same  constitutional 
protection  that  an  individual  would  have 
against  the  abrogation  by  statute  of  its  already 
oomplete  defense  under  the  statute  of  limita- 
tions. 

(January  14, 1806.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  McLean  County  in 
favor  of  plaintiff  in  an  action  broui^bt  t<>  re- 
<M>ver  money  loaned  by  plaintiff  to  defendant 
for  which  illegal  bonds  had  been  issued.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fifer  Ik  Phillips  tor  appellant. 

Messrs.  John  E.  Pollock  and  A.  J.  Barr, 
for  appellee: 

Money  paid  for  illegal  bonds  may  be  re- 
covered  back 

Jackson  County  v.  Hall,  58  Dl.  440;  Louis- 
iana V.  Wood,  102  U.  8.  294.  26  L.  ed.  156. 

The  legislature  might  restore  the  remedy 
after  the  bar  was  complete. 

Campbell  v.  Holt,  115  U.  S.  620,  29  L.  ed. 
483;  Hewitt  v.  Wilcox,  1  Met.  154;  Wood  v. 
Kennedy,  19  Ind.  68;  Welch  v.  Wadswf/rth,  30 
Conn.  149,  79  Am.  Dec.  289;  Butler  v. 
Palmer,  1  Hill,  324;  Hampton  v.  Orni.  19  Pa. 
829;  Baugher  v.  Nelson,  9  Gill,  804,  52  Am. 
Dec.  694. 

As  to  contracts  for  the  payment  of  money 
there  is  no  such  thing  as  an  adverse  possession, 
but  the  statute  simply  affects  the  remedy,  and 
iiot  the  debt. 

Jones  V.  Jones,  18  Ala.  249:  Williams  v. 
Jones,  13  East,  489;  Le  Boy  v.  Crowninshield,  2 
Mason,  157;  Medbury  v.  Hopkins,  8  Conn.  472; 
Lincoln  v.  BatteUe,  6  Wend.  475;  Byrne  v. 
Crownimhield,  17  Mass.  ^h\Pearsallv.  Dwiglit, 
2  Mass.  84;  Egberts  v.  Dibble,  8  McLean,  86. 

A  legislature  has  power,  when  it  interferes 
with  no  vested  right,  to  enact  retrospective 
statutes  to  validate  invalid  contracts,  or  to 
ratify  and  confirm  any  act  it  might  lawfully 
>bave  authorized  in  the  first  instance. 

Cooley,  Const.  Lim.  874;  United  States 
Mortg.  Co,  v.  Gross,  98  III.  494;  Hawthorn  v. 
PeojS^,  109  111.  802;  Mason  v.  Wait,  5  111.  127. 

Baker,  J.,  delivered  the  opinion  of  the 
-court: 

The  board  of  education  of  normal  school 
•district,  defendant  below,  and  appellant  here, 
was  incorporated  in  1867,  by  special  act  oif 
the  legislature.  Private  Laws  1867.  vol.  8. 
p.  329.  The  act  by  which  it  was  incorpo- 
rated was  declared  to  be  a  public  act.  On 
July  15,  1867,  the  board  borrowed  of  W.  E. 
Woodward  $1,500,  and  issued  to  him  therefor 
three  bonds  for  the  sum  of  $500  each,  and  num- 
bered respectively  80,  81,  and  82,  said  bonds 
bearing  interest  at  the  rate  of  10  per  cent 
per  annum,  payable  semi-annually.  Said 
bonds  were  afterwards  purchased  from  the 
holders  thereof  by  Charles  H.  Blodgett,  ap- 
pellee herein,  at  their  full  face  value.  He 
held  them  until  after  their  maturity,  when 
new  bonds  of  like  import,  numbered,  60,  61, 
and  62,  respectively,  and  dated  September 
1,  1873,  and  running  five  years,  were  issued 
to  him  in  lieu  thereof.  On  March  2,  1874, 
the  board  executed  and  delivered  to  appellee 
a  certain  other  bond  for  $500,  numbered  77 ; 
said  bond  bearing  date  said  March  2,  1874, 
^  L.  R.  A. 
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running  five  years,  and  drawing  10  per  cent 
interest,  payable  semi-annuallv.  The  bond 
states  upon  its  face  that  it  was  issued  in  lieu 
of  bona  No.  86,  surrendered ;  and  the  con- 
sideration therefor,  $500,  was  paid  by  ap- 
pellee to  the  treasurer  of  the  board. 

Interest  was  paid  on  the  original  bonds 
until  their  maturity,  and  on  bonds  60,  61, 
62,  and  77  up  to  September  1,  1877,  but  no 
interest  has  been  paid  on  any  of  them  since 
that  date. 

Section  9  of  the  charter  of  the  board  of 
education  of  normal  school  district  reads  as 
follows : 

**For  the  purpose  of  erecting  school  houses 
and  purchasing  school  sites,  it  shall  be  law- 
ful for  said  board  to  borrow,  at  a  rate  of  in- 
terest not  exceeding  10  per  cent  per  annum, 
and  issue  bonds  therefor,  in  sums  not  less 
than  $100 ;  which  bonds  shall  be  executed  by 
the  president  and  clerk  of  said  board,  in  the 
name  of  the  board,  and  countersigned  by  the 
treasurer  of  the  board ;  and  to  secure  the  pay- 
ment of  said  bonds  said  board  may  mortgage 
an^  part  or  the  whole  property  belonging  to 
said  board.  ** 

And  it  is  stipulated  and  agreed  in  the  case 
at  bar  that  the  money  for  which  the  above- 
mentioned  bonds  were  given  was  not  bor- 
rowed or  used  by  the  board  of  education  for 
any  purpose  for  which  said  board  was  au- 
thorized by  its  charter  to  issue  bonds. 

The  board  of  education  had  no  power  to 
issue  the  bonds,  and  they  were  void.  It  was 
so  held  by  this  court  in  1880,  in  the  case  of 
Hewitt  V.  Board  of  Education,  94  111.  528. 

Afterwards  an  act  was  passed  by  the  leg- 
islature which  was  approved  June  17,  1893, 
and  in  force  July  1,  1898,  and  which  act 
was  as  follows : 

''An  Act  to  Amend  an  Act  Entitled  'An 
Act  in  Regard  to  Limitations,*  Approved 
April  4,  1872 ;  in  Force  July  1,  1872.^ 

"Sec.  1.  Be  it  enacted  by  the  People  of  the 
State  of  Illinois  represented  in  the  General  As- 
sembly: That  an  act  entitled  *An  Act  in 
Regard  to  Limitations,'  in  force  July  1, 
1872,  be,  and  the  same  is  hereby,  amended 
by  adding  thereto  the  following,  to  be  num- 
bered section  27 : 

"Sec.  27.  That  when  any  person  has  paid 
money  into  any  incorporated  school  district 
of  this  state,  and  bonas  have  been  issued  by 
such  incorporation  therefor,  which  are  il- 
legal, and  where  the  statute  o(  limitations 
has  run  against  the  recovery  of  the  original 
consideration  for  which  said  bonds  were  is- 
sued, then  in  such  case  the  statute  of  limita- 
tions is  hereby  extended,  and  the  person  so 
paying  money  for  such  illegal  bonds,  or  his 
legal  representatives  or  assigns,  shall  have 
a  right  of  action  in  his  own  name,  or  as  such 
representative  against  such  corporation,  for 
one  year  from  the  time  this  act  takes  effect, 
and  not  after,  to  recover  the  amount  of  the 
original  consideration  paid  for  such  bonds, 
together  with  6  per  cent  interest  per  annum 
onsuch  original  consideration  from  the  date 
that  interest  ceased  to  be  paid  on  such  bonds 
until  July  1,  1891,  and  5  per  cent  interest 
per  annum  thereafter."    Laws  1893.  p.  139. 

Thereupon,  on  July  6,  1893,  and  in  less 
than  a  week  after  the  act  went  in  force,  ap- 
pellee brought  this  action  of  assumpsit  in  the 
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McLean  circuit  court  to  recover  the  amount 
of  the  original  consideration  paid  for  the 
above-mentioned  bonds,  with  interest.  The 
declaration  consisted  of  the  consolidated  com- 
mon counts.  Appellant  interposed  the  gen- 
eral issue  and  a  plea  of  the  five  years*  stat- 
ute of  limitations;  and  appellee  replied  to 
the  latter  plea,  counting  upon  the  act  ap- 
proved June  17,  1898,  concerning  limitations. 
The  case  was  finally  submitted  to  the  court 
under  a  stipulation  which  waived  formal  is- 
sues on  the  pleadings,  both  parties  to  have 
the  full  benefit  of  an  the  facts  appearing  in 
the  agreed  state  of  facts  signed  by  them. 
The  stipulation  of  facts  and  the  bonds  were 
all  the  evidence  offered.  The  court,  upon 
that  evidence,  found  the  issues  in  favor  of 
the  plaintiff  below,  and  rendered  judgment 
against  the  defendant  below  for  $3,900  dam- 
ages, and  costs  of  suit ;  and  from  that  judg- 
ment this  appeal  was  prosecuted. 

The  principal  question  at  issue  in  the  case 
is  in  regard  to  the  constitutionality  and  va- 
lidity of  the  act  approved  June  17,  1898. 
The  claim  of  invalidity  is  based  on  various 
contentions  made  by  appellant.  One  of  these 
contentions  is  that  the  act  is  in  violation  of 
the  last  clause  of  g  22  of  art.  4  of  the  Con- 
stitution of  Illinois,  which  provides  as  fol- 
lows :  **  In  all  cases  where  a  general  law  can 
be  made  applicable,  no  special  law  shall  be 
enacted."  Another  is,  that  the  act  is  a  par- 
tial, unequal,  and  invidious  statute,  and  for 
that  reason  forms  no  part  of  that  **  law  of  the 
land,"  in  accordance  with  which,  by  the 
rule  of  the  common  law  and  by  the  mandate 
of  g  2  of  the  Bill  of  Righto  in  the  state  Con- 
stitution, all  men  are  entitled  to  have  their 
righto  determined.  Another  is,  that  under 
the  Constitution  the  legislature  cannot  create 
a  debt  against  a  municipal  or  school  corpo- 
ration for  corporate  purposes,  and  subject  it 
to  a  tox  for  ito  payment,  without  ito  con- 
sent. And  the  other  is  that  the  stotute  is  in 
conflict  with  the  rule  that  when  the  bar  of 
a  stotute  of  limitotions  has  become  complete 
by  the  running  of  the  full  stotutorv  period, 
the  right  to  plead  the  stotute  as  a  defense  is 
a  vested  right,  which  cannot  be  destroyed  by 
legislation,  since  it  is  protected  therefrom 
by  g  2  of  the  Bill  of  Righto  incorporated  in 
the  stote  Constitution,  which  declares  that 
''no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

We  will  consider  the  last  of  these  conten- 
tions, only. 

It  has  been  stoted  so  frequently  in  deci- 
sions and  in  the  books,  that  **due  process  of 
law"  and  **law  of  the  land"  mean  one  and 
the  same  thing,  that  it  may  be  regarded  as 
elementory. 

As  early  as  1820  this  court  decided,  in  ef- 
fect, that  a  completed  bar  of  the  stotute  of 
limitations  is  a  vested  right.  In  March, 
1819.  the  first  legislature  of  the  state  en- 
acted :  **  That  all  the  laws  and  parte  of  laws 
passed  by  or  under  the  authority  of  any  ter- 
ritorial government,  heretofore  existing,  be, 
and  thev  are  hereby  repealed."  A  proviso 
excepted  certoln  statutes  of  the  territorial 
government,  but  did  not  except  the  statutes 
of  limitation  theretofore  in  force,  and  there 
was  no  saving  clause  that  applied  to  them. 
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The  same  legislature  passed  an  act  for  the 
limitation  of  actions.  Laws  1819,  p.  851, 
and  p.  141,  §  a  In  Naught  v.  Onsal,  1  111. 
29,  Appendix,  and  Beecher's  Breese.  86,  the 
court,  in  deciding  a  demurrer  to  a  replica- 
tion, said :  *'If  the  cause  of  action  accrued 
cme  year  or  more  before  the  repeal  of  the 
stotute  of  limitations,  still,  the  old  statute 
of  limitations  is  a  good  bar  to  the  action. 
It  is  a  complete  bar  before  the  repeal,  and 
the  repeal  of  a  statute  does  not  affect  the- 
righto  acquired  under  the  repealed  statute.* 
The  question,  as  detached  from  tangible 
property,  does  not  seem  to  have  arisen  in 
this  court  since  that  dat€,  until  now. 

The  doctrine,  as  we  understand  it,  is  well 
and  correctly  stated  in  Cooley  on  Constitu- 
tional Limitotions,  6th  ed.  On  page  448  he 
says :  **  When  the  period  prescribed  by  stot- 
ute has  once  run.  so  as  to  cut  off  the  remedy 
which  one  might  have  bad  for  the  recovery 
of  property  in  the  possession  of  another,  the 
title  to  the  property,  irrespective  of  the  orig- 
inal right,  is  regarded  in  the  law  as  vested 
in  the  possessor,  who  is  entitled  to  the  same 
protection  in  respect  to  it  which  the  owner 
is  entitled  to  in  other  cases.  A  subsequent 
repeal  of  the  limitation  law  could  not  be 
given  a  retroactive  effect,  so  as  to  disturb 
this  title.  It  is  vested  as  completely  and 
perfectly,  and  is  as  safe  from  legislative  in- 
terference, as  it  would  have  been  if  it  had 
been  perfected  in  the  owner  by  grant,  or  any 
species  of  assurance. " 

And  on  page  454  he  says :  **  Regarding 
the  circumstances  under  which  a  man  may 
be  said  to  have  a  vested  right  to  a  defense 
against  a  demand  made  by  another,  it  is  some- 
what diflScult  to  lay  down  a  comprehensive 
rule  which  the  authorities  will  justify.  It 
is  certain  that  he  who  has  satisfied  a  demand 
cannot  have  it  revived  against  him,  and  he 
who  has  become  released  from  a  demand  by 
the  operation  of  the  statute  of  limitations  iV 
equally  protected.  In  both  cases  the  demand 
is  gone,  and  to  restore  it  would  be  to  create 
a  new  contract  for  the  parties, — a  thing  quite 
beyond  the  power  of  legislation. " 

The  same  doctrine  is  stated  by  other  text- 
writers,  in  perhaps  different  out  equally 
8trong_language.  Sutherland,  Stat.  Constr.  ^ 
480 ;  Wood,  Lim.  Act.  p.  26,  §  11,  p.  80,  §  13. 

In  almost  all  of  the  states  of  the  Union  in 
which  the  question  has  arisen,  it  has  been 
held  that  the  right  to  set  up  the  bar  of  a  stat- 
ute of  limitations  as  a  defense  to  a  cause  of 
action,  after  the  statute  has  run,  is  a  vested 
right,  and  cannot  be  taken  away  by  legisla- 
tion, either  by  a  repeal  of  the  statute  with- 
out saving  clause  or  by  an  aflSrmative  act; 
and  that  it  is  immaterial  whether  the  action 
is  for  the  recovery  of  real  or  personal  prop- 
erty, or  for  the  recovery  of  a  money  demand, 
or  for  the  recovery  of  damages  for  a  tort. 

Brown  v.  Parker,  28  Wis.  21  f  Dams  v. 
Minor,  1  How.  (Miss.)  188,  28  Am.  Dec. 
325:  McCracken  County  v.  Mercantile  Trut^ 
Co,  84  Ey.  844 ;  Qirdner  v.  Stephens,  1  Heisk. 
280,  2  Am.  Rep.  700 ;  Kinsman  v.  CarnMdffe, 
121  Mass.  558;  Bigelow  v.  Bemis,  2  Allen, 
496 ;  Stij^  v.  Brown,  2  Ind.  647 ;  Ryder  v. 
Wilson,  41  N.  J.  L.  9 ;  McKinney  v.  ^ringer,. 
8  Blackf.  506 ;  Baldro  v.  Tolmic,  1  Or.  176  p 
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BaU  ▼.  Wyeth,  99  Mass.  888 :  Prentice  v.  De- 
Jum,  10  Allen,  858 ;  Jancy  y.  Taney,  5  Heisk. 
358,  18  Am.  Rep.  5;  Bradford  v.  Shine,  18 
Fla.  898,  7  Am.  Rep.  289;  Moore  v.  Luce, 
29  Pa.  260,  72  Am.  Dec.  629;  Cmuh  v.  Me 
Kee,  6  Ark.  484;  Woodman  v.  Fulton,  47 
Miss.  682 ;  Wires  v.  Farr,  25  Vt.  41 ;  Bock- 
part  y.  Walden,  54  N.  H.  167,  20  Am.  Rep. 
181;  LockJiOTt  v.  Horn,  1  Woods,  C.C.  628; 
Harrieon  v.  Staof,  6  Rob.  (La.)  15;  TJiomp- 
eon  Y.  Read,  41  Iowa,  48 ;  Atkinson  v.  Dun- 
lap,  50  Me.  Ill ;  Whitehuret  v.  Dey,  90  N. 
C.  542 ;  McM&rty  v.  Morrison,  62  Mo.  140. 

The  rule,  however,  is  held  to  be  other- 
wise as  to  debts  in  Texas  and  in  Alabama. 
Bentinck  v.  Franklin  &  0,  City  Co.  88  Tex. 
458 ;  Jones  y.  Jones,  18  Ala.  248. 

Great  reliance  is  placed  by  appellee  on  the 
prevailing  opinion  in  Campbell  v.  Holt,  115 
U.  8.  620.  29  L.  ed.  483,  where  it  was  held 
that  a  debtor  has  no  property  in  the  bar  of  a 
statute  of  limitations  as  a  defense  to  a  prom- 
ise to  pay  a  debt,  and  that  such  bar,  after  it 
has  become  complete,  may  be  removed  by  a 
statute.  The  decision,  however,  was  by  a 
divided  court,  there  being  a  vigorous  dissent- 
ing opinion  by  Justice  Bradley,  which  was 
concurred  in  by  Justice  Harlan.  The  doc- 
trine of  the  dissenting  opinion  is  most  in  con- 
sonance with  former  decisions  of  this  court, 
and  is  supported  by  the  great  weight  of  au- 
tJiiority.  That  opinion  seems  to  us  to  present 
the  better  view.  It  expresses  so  strongly  and 
so  well  our  understanding  of  the  law.  that 
we  will  quote  from  it  at  some  length. 

The  learned  justice  says  that  the  constitu- 
tional provision  that  forbids  that  any  person 
shall  be  deprived  **of  life,  liberty,  or  prop- 
erty without  due  process  of  law,"  was  in- 
tended to  protect  every  valuable  right  which 
a  man  has.  He  then  adds:  **The  words 
'life,  liberty,  and  property'  are  constitu- 
tional terms,  and  are  to  be  taken  in  their 
broadest  sense.  They  indicate  the  three  great 
subdivisions  of  all  civil  right.  The  term 
'property,*  in  this  clause,  embraces  all  valu- 
able interests  which  a  man  may  possess  out- 
side of  himself, — that  is  to  say,  outside  of  his 
life  and  liberty.  It  is  not  confined  to  mere 
tangible  property,  but  extends  to  every  spe- 
cies of  vested  right.  In  my  judgment  it 
would  be  a  very  narrow  and  technical  con- 
struction to  hold  otherwise.  In  an  advanced 
civilization  like  ours,  a  very  large  propor- 
tion of  the  property  of  individuals  is  not 
visible  and  tangible,  but  consists  in  rights 
and  claims  against  others,  or  against  the 
government  itself. 

Now,  an  exemption  from  a  demand  or  an 
immunity  from  prosecution  in  a  suit,  is  as 
valuable  to  the  one  party  as  the  ri^ht  to  the 
demand  or  to  prosecute  the  suit  is  to  the 
other.  The  two  things  are  correlative,  and 
to  say  that  the  one  is  protected  by  constitu- 
tional guaranties  and  that  the  other  is  not, 
seems  to  me  almost  an  absurdity.  One  right 
is  as  valuable  as  the  other.  My  property  is 
as  much  imperiled  by  an  action  against  me 
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for  money,  as  it  is  by  an  action  against  me 
for  my  land  or  my  goods.  It  may  involve 
and  sweep  away  all  Aat  I  have  in  the  world. 
Is  not  a  right  of  defense  to  such  an  action  of 
the  greatest  value  to  me?  If  it  is  not  prop- 
erty in  the  sense  of  the  Constitution  then  we 
need  another  amendment  to  that  instrument. 
But  it  seems  to  me  that  there  can  hardly  be 
a  doubt  that  it  is  property. 

The  immunity  from  suit  which^  arises  by 
operation  of  the  statute  of  limitations  is  as 
valuable  a  right  as  the  right  to  bring  the 
suit  itself.  It  is  a  right  founded  upon  a 
wise  and  just  policy.  Statutes  of  limitation 
are  not  only  calculated  for  the  repose  and 
peace  of  society,  but  to  provide  against  the 
evils  that  arise  from  loss  of  evidence  and  the 
failing  memory  of  witnesses.  It  is  true  that 
a  man  may  plead  the  statute  when  he  justly 
owes  the  debt  for  which  he  is  sued  ;  and  this 
has  led  the  courts  to  adopt  strict  rules  of 
pleading  and  proof  to  be  observed  when  the 
defense  of  the  statutes  is  interposed.  But  it 
is  nevertheless  a  right  given  by  a  just  and« 
politic  law,  and.  when  vested,  is  as  much  to* 
be  protected  as  any  other  right  that  a  man 
has. 

The  fact  that  this  defense  pertains  to  the 
remedy  does  not  alter  the  case.  Remedies  are 
the  life  of  rights,  and  are  equally  protected 
by  the  Constitution.  Deprivation  of  a  rem- 
edy is  ec[uivalent  to  a  deprivation  of  the- 
right  which  it  is  intended  to  vindicate,  un- 
less another  remedy  exists  or  is  substituted 
for  that  which  is  taken  away.  This  court 
has  freauently  held  that  to  deprive  a  man  of 
a  reraeay  for  enforcing  a  contract  is  itself  a. 
mode  of"  impairing  the  validity  of  th^  con- 
tract. And,  as  before  said,  the  right  of  de- 
fense is  just  as  valuable  as  the  right  of  ac- 
tion. It  is  the  defendant's  remedy.  There 
is  really  no  difference  between  the  one  right 
and  the'  other  in  this  respect. " 

The  political  rights  and  privileges  dele- 
gated to  counties,  school  districts,  and  cities 
are  not  within  the  constitiitional  provisiona 
against  laws  which  impair  vested  rights. 
But  their  property  rights  are  protected  by  the 
same  constitutional  guaranties  which  shield 
the  property  of  individuals  from  legislative 
aggression.  People  v.  Chicago,  51  111.  17.  2* 
Am.  Rep.  278 ;  Richland  County  v.  Lawrence 
County,  12  111.  1 ;  Milam  County  v.  Bateman, 
54  Tex.  153;  Aberdeen  Female  Academy  v. 
Aberdeen,  18  Smedes  &  M.  645 ;  Orogan  v.  San 
Francisco,  18  Cal.  590;  Dubuque  v.  Illinois- 
C.  R.  Co,  89  Iowa,  56. 

In  our  opinion,  the  act  of  June  17.  1893 
amendatory  of  the  act  in  regard  to  limita- 
tions is  unconstitutional  and  invalid. 

It  follows  that  the  circuit  court  erred  in 
its  rulings  upon  some  of  the  propositions  of 
law  submitted  to  it,  and  in  rendering  judg- 
ment against  the  defendant. 

TJie  judgment  is  reversed. 

Rehearing  denied  June  10,  1895. 
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John  L.  BEVERLY,  Plff.  in  Err,, 

V, 

Martha  BARNITZ. 

(55  Kan.  466.) 

^'Chapter   109»  Laws  1898*  commonly- 
known  as  the   ^^  Redemption   Iaw*" 

whether  applied  to  ezistiDfir  or  future  oontraots, 
is  not  in  conflict  with  the  provision  of  the  Feder- 
al  Ck>n8titution  (art.  1«  9 10)  that  ''no  state  shall 
.  .  .  pass  any  .  •  .  law  impairing  the  obll- 
iration  of  contracts.** 

(Johnston,  J.,  dissents,) 

(December  7, 1895.) 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  foreclose  a  mortgage 
and  which  refused  to  make  the  provisions  for 
redemption  provided  by  Laws  1898,  chap.  109. 
Betersed 

A  decision  was  handed  down  in  this  case  on 
April  80.  1895.  but  a  petition  for  rehearing 
was  subsequently  filed  and  the  court  revisea 
its  ruling,  rendering  the  former  decision  of  no 
effect  and  it  is  therefore  omitted. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  A.  McMath,  for  plaintiff  in  error: 

This  law  does  not  change,  alter,  or  impair 
the  contract  rights  of  the  parties  to  the  mort- 
gage. 

In  Kansas  all  of  the /eatures  of  the  common- 
law  mortgage  have  been  long  since  wholly 
flwept  away  or  abrogated. 

The  mortgage  merely  dves  a  lien  upon  the 
mortgaged  property  which  can  be  enforced, 
not  in  the  manner  prescribed  in  the  contract 
itself,  but  only  in  accordance  with  the  rules 
and  practice  of  the  court  as  the  same  may  be 
prescribed  or  limited  by  statute. 

Waterson  v.  Devoe,  18  Kan.  283;  Seekler  v. 
Delfs,  23  Kan.  165. 

if  the  parties  to  this  mortgage  could  not  in- 
<;lude  in  ft  a  valid  contract  for  vesting  title,  or 
right  of  possession,  or  regulating  the  time  or 
manner  of  sale,  still  less  could  they  make  a 
valid  contract  which  would  limit  the  right  of 
redemption. 

Courts  of  equity  have  always  strenuously 
resisted  all  attempts  to  abridge  this  right  by 
contract,  and  have  almost  uniformly  set  aside 
and  disregarded  every  restriction,  or  limita- 
tion, or  condition,  attempted  to  l>e  placed  upon 
this  right  by  contract. 

Vernon  v.  BeiheU,  2  Eden,  113;  Spurge<m  v. 
Collier,  1  Eden,  55;  Poindexter  v.  McCannon, 
1  Dev.  Eq.  375. 18  Am.  Dec.  591. 

Under  the  construction  of  the  mortgage  con- 
tract which  obtained  in  Kansas  at  that  time 
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when  this  mortgage  was  made,  and  still  ob- 
tains, and  in  view  of  the  invalidity  of  any  con- 
tract which  the  parties  may  have  attempted,  or 
may  be  presumed  to  have  made,  as  to  the  ex* 
tent  of  the  estate  thereby  granted,  or  the  right 
of  possession,  or  the  manner  of  sale,  or  in  any 
way  limiting  the  right  of  redemption,  the 
mortgagee  obtained  no  contract  rights  which 
are  affected  or  impaired  by  the  new  law. 

Jones.  Mortg.  ^  18;  PauUing  v.  Barron,  82 
Ala.  9;  Moore  v.  MarUn,  38  Cal.  489;  Tkorne 
Y.  San  Francisco,  4  Cal.  127;  Bey  ward  y.  Judd, 
4  Minn.  487:  Seobey  v.  Oibson,  17  Ind.  572. 
79  Am.  Dec.  490;  Davis  v.  Rupe,  114  Ind.  588; 
Robertson  v.  Van  Cleave,  129  Ind.  229,  15  L 
R.  A.  68;  Traveler's  Ins,  Co.  v.  Brouse,  88  Ind. 
62;  Malonyy,  Fortune,  14  Iowa,  418;  WhiUj. 
RiUenmyer,  80  Iowa.  278;  Holland  v.  Dicker- 
son,  41  Iowa,  867;  Babeockv.  Oumey,  42  lo^^ 
156;  Fonda  v.  Clark,  48  Iowa.  800;  CHmsUad 
V.  Kellogg,  47  Iowa,  460;  International  Bldg. 
<t-  L.  Asso,  V.  Hardy,  85  Tex.  610.  24  L.  R  A 
284;  Iverson  v.  8/iorter,  9  Ala.  718;  N&rthteest- 
ern  Mut,  L.  Ins,  Co.  v.  Neeves,  46  Wis.  147; 
Von  Baumbach  v.  Bade,  9  Wis.  559.  76  Am. 
Dec.  288;  Farnsicorth  v.  Vance,  2  Coldw.  108; 
People  Y.  Livingston,  6  Wend.  526;  MeCounv. 
Sew  York  C.  dk  H,  R.  R.  Co.  60  N.  Y.  178: 
Louisiana  v.  New  Orleans,  109  U.  S.  285,  27 
L.  ed.  986;  Cook  v.  Gray,  2  Houst.  (Del.)  455, 
81  Am.  Dec.  185;  James  v.  StvU,  9  Barb.  488; 
Butler  v.  Palmer,  1  Hill.  824;  Chadwick  ?. 
Mo(yre,  8  Walts  &  S.  49.  42  Am.  Dec.  267; 
Antoniy.  OreenJmc,  107  U.  8.  769,  27  L.  ed. 
468;  Morley  v.  Lake  Shore  &  M.  S,  R,  Co.  146 
U.  8.  162.  86  L.  ed.  926;  Berth4}ld  v.  Fax,  18 
Minn.  501,  97  Am.  Dec.  248. 

The  latter  cases  distinguish  between  such 
laws  as  affect  the  construction  and  operation 
of  the  contract,  and  those  which  affect  merely 
the  remedy,  and  hold  that  the  laws  in  refer- 
ence to  which  the  parties  must  be  assumed  to 
have  contracted  were  those  which  in  their  di- 
rect or  necessary  legal  operation  controlled  or 
affected  the  construction  and  operation  and  ob- 
ligations of  the  contract,  not  those  which  af- 
fected merely  the  remedv. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Cushman, 
108  U.  S.  61,  27  L.  ed.  648;  Morley  v.  Uke 
Shore  d  M,  S,  R.  Co.  146  U.  S.  162,  86  L.  ed. 
925;  Fourth  Nat.  Bank  v.  Francklyn,  120  U. 
S.  747.  80  L.  ed.  825;  Curtis  v.  Whitney,  80 
U.  8.  18  Wall.  68,  20  L.  ed.  518. 

Whatever  pertains  merely  to  the  remedy  may 
be  changed,  modified,  or  abrogated  by  the  leg- 
islature in  its  discretion,  and  to  any  extent, 
provided  a  substantial  remedy  be  left  to  the 
creditor,  and  that  such  changes  may  constita- 
lionally  be  applied  to  existing  contracts. 

5  Am.  &  Eng.  Enc.  Law.  p.  595;  Cusic  v. 
Douglas,  3  Kan.  123,  87  Am.  Dec.  458. 

Decisions  can  be  found  in  which  similar  leg- 
islation postponing  or  otherwise  changing  the 
remedy  to  the  prejudice  of  the  creditor  has 


Note.— The  opinion  of  Cliief  Justice  Martin  in  the  I  of  the  United  States,  but  the  opinions  are  so  valu- 
above  case,  with  that  of  the  former  Chief  Justice,  I  able  that  it  seems  best  to  publish  them  without 
Horton,  in  Watkins  v.  Glenn,  which  is  adopted  by    waiting  for  a  decision  on  the  writ  of  error. 
Johnston.  J.,  as  a  dissentintr  opinion  in  this  c^se.       See  also  on  the  question.  Phinuey  v.  Phinnej 
presents  so  fully  the  whole  subject  that  no  annota-  |  (Me.)  4  L.  R.  A.  348.  and  note;  Best  v.  Baum^rdner 
Hon  upon  it  will  be  here  attempted.    The  case,  we  ,  (Pa.)  1 L.  R.  A.  356.  and  note, 
are  informed,  has  been  taken  to  the  Supreme  Court  > 
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been  upheld,  as  within  the  province  of  the 
legislature. 

Chadwiek  v.  Mowe,  8  Watts  «&  8.  49,  42  Am. 
Dec  267;  Yoii  Baumbach  y.  Bade,  9  Wis.  559, 
76  Am.  Dec.  288;  Bader  v.  Southeasterly  Boad 
Dist.  36  N.  J.  L.  278:  Oardenhire  v.  MeCknnbs, 
1  Sneed,  88;  Rolloway  v.  Sherman,  12  Iowa, 
288;  Fammorth  v.  Vance,  2  Coldw.  108;  Cur- 
tis V.  Whitnejf,  80  U.  S.  18  Wall.  68,  20  L.  ed. 
518;  Connecticut  Mut,  L,  Ins,  Co,  v.  Cushman, 
108  U.  8.  51,  27  L.  ed.  648;  Antoni  v.  Oreen- 
how,  107  U.  8.  769,  27  L.  ed.  468. 

Whether  this  law  i8p)olitic  or  not,  courts  are 
not  at  liberty  to  declare  statutes  void  because 
of  their  apparent  injustice  or  impolicy,  unless 
in  conflict  with  the  Constitution. 

Cooley,  Const.  Lim.  216. 

Messrs.  Terry  A  Doran  for  defendant  in 
•error. 

Martin*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  November  1,  1885.  George  A.  Kirkland 
•executed  a  negotiable  promissory  note  to 
Martha  Barnitz  for  $1,500,  payable  in  five 
years,  with  interest  at  8  per  cent  per  annum, 
itnd  after  maturity  at  the  rate  of  12  per  cent 
per  annum,  which  note  was  secured  by  a 
jnortgage  on  a  quarter  section  of  land  in 
8hawnee  county,  Kan.,  appraisement  beinj? 
waived.  The  land  was  afterwards  sold  to 
John  L.  Beverly,  subject  to  the  mortgage. 
On  January  21,  1898,  an  action  was  com- 
menced in  the  district  court  of  8hawnce 
•county  to  obtain  ludgment  upon  said  note 
and  to  foreclose  said  mortgage.  On  July  7, 
1893,  a  personal  judgment  was  rendered  for 
$2,118.46,  bearing  interest  from  that  date  at 
iihe  rate  of  12  per  cent  per  annum,  and  $44.95 
•costs,  and  the  land  was  ordered  to  be  sold  for 
the  payment;  of  said  judgment.  On  January 
'9,  1894,  an  order  of  sale  was  issued,  and  the 
property  was  sold  to  Martha  Barnitz  by  the 
sheriff  on  February  12,  1894,  for  $2,000. 
On  Februarjr  19,  1894,  John  L.  Beverly  filed 
a  motion  asking  that  upon  confirmation  of  the 
sale  the  court  order,  adjudge,  and  determine 
that  said  real  estate  is  subject  to  redemption 
as  provided  by  chapter  109  of  the  Laws  of 
1898,  which  took  effect  March  17,  1898,  and 
that  the  sheriff  be  ordered  and  directed  to 
make  to  the  purchaser  the  certificate  of  sale 
mentioned  in  said  chapter,  he  being  in  actual 
possession  of  said  real  estate  by  bis  tenant, 
the  same  never  having  been  abandoned,  but 
being  occupied  in  good  faith.  This  relief 
was  refused  by  the  court,  and  it  was  ordered 
that  the  sale  be  confirmed,  and  a  deed  ex- 
-ecuted  by  the  sheriff  to  the  purchaser  for  said 
premises;  holding  that  said  chapter  109  is 
unconstitutional,  so  far  as  intended  to  apply 
to  mortgages  previously  executed  and  de- 
livered. On  a  proceeding  in  error  in  this 
^ourt,  said  judgment  was  affirmed.  The  com- 
panion case  of  Watkins  v.  Olenn  was  decided 
at  the  same  time,  and  the  opinions  appear  in 
^5  Kan.  417.  The  plaintiff  in  error  asks  a 
Tehearing. 

Does  this  statute  impair  the  obligation  of 
this  prior  contract?  If  it  does  so  in  the 
slightest  degree,  it  must  be  held  unconsti- 
tutional as  to  such  contract.  If,  on  the  other 
hand,  the  act  affects  only  the  remedy,  or  some 
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provision  of  the  contract  which  is  inoperative 
and  void  under  the  laws  of  Kansas,  where  the 
contract  was  made,  then  it  must  be  held 
valid ;  and  all  legal  presumptions,  so  far  as 
this  court  is  concerned,  favor  the  validity 
of  the  act.  Cooley,  Const.  Lim.  216.  217. 
When  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Supreme  Court  of  the  United 
States  in  Sturges  v.  Crowninshield,  17  U.  8. 
4  Wheat.  122.  4  L.  ed.  529,  the  learning  upon 
the  inhibition,  **  No  state  shall  .  .  .  pass 
any  .  .  .  law  impairing  the  obligation  of 
contracts,"  was  well-nigh  exhausted.  Little 
was  left  for  other  or  subsequent  judges  of 
that  tribunal  but  to  applv  the  law  as  there 
clearly  laid  down.  The  legislature  of  New 
York  had  in  1811  enacted  an  insolvent  law 
which  not  only  purported  to  liberate  the  per- 
son of  the  debtor,  but  to  discharge  him  from 
all  liability  for  any  debt  contracted  previous 
to  his  discharge,  on  surrendering  his  propertv 
in  the  manner  prescribed  by  the  act ;  and  it 
was  held  that,  in  so  far  as  it  purported  to 
discharge  a  debtor  from  his  obligation  with- 
out performance,  it  was  invalid,  but  not  so 
as  to  releasing  the  debtor  from  imprison- 
ment,— then  a  common  and.  very  persuasive 
remedy.  The  court  says  (page  197,  L.  ed. 
549)  :  **  A  contract  is  an  agreement,  in  which 
a  party  undertakes  to  do,  or  not  to  do,  a 
particular  thing.  The  law  binds  him  to  per- 
form his  undertaking,  and  this  is.  of  course, 
the  obligation  of  his  contract.  In  the  case 
at  bar,  the  defendant  has  given  his  promissory 
note  to  pay  the  plaintiff  a  sum  of  money  on 
or  before  a  certain  day.  The  contract  binds 
him  to  pay  that  money  on  that  day,  and  this 
is  its  obli^tion.  Any  law  which  releases  a 
part  of  this  obligation  must,  in  the  literal 
sense  of  the  word,  impair  it.  Much  more 
must  a  law  impair  it  which  makes  it  to- 
tally invalid  and  entirely  discharges  it.** 
And  aeain  (pages  200,  201,  L.  ed.  549,  550)  : 
"The  distinction  between  the  obligation  of  a 
contract,  and  the  remedy  given  by  the  legis- 
lature to  enforce  that  obligation,  has  been 
taken  at  the  bar,  and  exists  in  the  nature  of 
things.  Without  impairing  the  obligation 
of  the  C(mtract,  the  remedy  may  certainly  be 
modified  as  the  wisdom  of  the  nation  shall 
direct.  Confinement  of  the  debtor  may  be  a 
punishment  for  not  performing  his  contract, 
or  may  be  allowed  as  a  means  of  inducing 
him  to  perform  it.  But  the  state  may  refuse 
to  inflict  this  punishment,  or  may  withhold 
this  means,  and  leave  the  contract  in  full 
force.  Imprisonment  is  no  part  of  the  con- 
tract, and  simply  to  release  the  prisoner 
does  not  impair  its  obligation."  See  also 
Mason  v.  HaiU,  25  U.  8.  12  Wheat.  370,  6 
L.  ed.  660;  Beers  v.  Ilaughton,  84  U.  8.  9 
Pet.  329.  359,  9  L.  ed.  145.  157 ;  Penniman's 
Case,  103  U.  8.  714,  717,  26  L.  ed.  602,  604. 
In  Bronson  v.  Kimte,  42  U.  8.  1  How.  311, 
315,  316,  11  L.  ed.  143-145,  the  court,  speak- 
ing  through  Chief  Justice  Taney  in  respect 
to  an  Illinois  mortgage,  said  :  ^If  the  laws 
of  the  state  passed  afterwards  had  done  noth- 
ing more  than  change  the  remedy  upon  con- 
tracts of  this  description^  they  would  be 
liable  to  no  constitutional  objection.  For, 
undoubtedly,  a  state  may  regulate  at  pleasure 
the  modes  of  proceeding  in  its  courts  in  rela- 
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tioD  to  past  ooDtncU  m  well  m  fature.  It 
may,  for  example,  aborteD  the  period  of  time 
within  which  claima  shall  be  haned  br  the 
statate  of  limitationa.  It  maj,  if  it  tbinlu 
proper,  direct  that  the  neoesBaiy  implemeDta 
of  agricaltuFB,  or  tlie  tools  of  the  mechanic, 
or  articles  of  neoessitj  in  houselMild  furni- 
ture, shall,  like  wearing  apparel,  not  be  lia- 
ble to  execution  on  Judgments.  Regnlationn 
of  this  description  haye  always  been  con- 
sidered in  eTerr  civilized  community,  as 
properly  belonging  to  the  remedy,  to  be  ex- 
ercised or  not  by  eyery  soTereignty,  according 
to  its  own  Tiews  of  policy  and  humanity. 
It  must  reside  in  everjr  state  to  enable  it  to 
secure  its  citizens  from  unjust  and  harassing 
litigation,  and  to  protect  them  in  tluMe  pur- 
suits which  are  necessary  to  the  existence  and 
well-being  of  every  community.  And,  al- 
though a  new  remedy  may  be  deemed  less 
convenient  than  the  old  one,  and  may  in  some 
degree  render  the  recovery  of  debts  more  tardy 
and  difficult,  yet  it  will  not  follow  that  the 
law  is  unconstitutional.  Whatever  belongs 
merely  to  the  remedy  may  be  altered  accoid- 
ing  to  the  will  of  the  state,  provided  the 
alteration  does  not  impair  the  obligation  of 
the  contract.  But  if  that  effect  is  produced, 
it  is  immaterial  whether  it  is  done  hy  acting 
on  the  remedy  or  directly  on  the  contract 
itself.  In  either  case  it  Is  prohibited  by  the 
Constitution."  In  Terry  v.  Aruterson,  ©5  U. 
».  628.  24  L.  ed.  365,  it  was  held  that  an  en- 
actment reducing  the  time  prescribed  by  the 
statute  of  limitalioDS  in  force  when  the  right 
of  action  accrued  is  not  unconstitutional,  pro- 
vided a  reasonable  time  be  given  for  the  com- 
mencement of  a  suit  before  the  bar  takes 
effect.  The  court  says  (page  683,  L.  ed.  866) : 
**Tbe  parties  to  a  contract  have  no  more  a 
vested  interest  in  a  particular  limitation 
which  has  been  fixed  than  they  have  in  an 
unrestricted  right  to  sue."  In  Antoni  v. 
Greenhaw,  107  U.  8.  769,  774,  775,  27  L.  ed. 
468,  471,  although  the  Virginia  funding  act 
of  1871  required  the  state  to  receive  certain 
coupons  for  all  taxes  and  demands  due  her, 
and  authorized  the  writ  of  mandamus  to  com- 
pel the  proper  tax  collector  to  receive  the 
same ;  yet  the  act  of  1882,  which  required  the 
coupon  holder  to  first  pay  his  taxes  in  cash, 
and  file  his  coupons  in  the  court  of  appeals, 
and,  after  a  circuitous  proceeding,  receive 
back  his  cash  in  ]ieu»of  the  coupons,  was  held 
to  affect  the  remedy,  and  not  to  constitute  an 
impairment  of  the  contract.  In  Connecticut 
Mut,  L.  In$.  Co.  V.  Cushman,  108  U.  S.  51,  27 
L.  ed.  648,  it  was  decided  that  the  Illinois 
statute  of  1879  entitling  the  purchaser,  in  case 
of  redemption,  to  receive  interest  upon  his 
bid  at  the  rate  of  8  per  cent  per  annum  (the 
previous  law  prescribing  10  per  cent) ,  was  ap- 
plicable to  all  decretal  sales  of  mortgaged 
premises  thereafter  made,  althoui;h  the  mort- 
gage was  given  before  the  passage  of  that  stat- 
ute ;  that  such  reduction  in  the  rate  of  interest 
did  not  impair  the  obligation  of  the  contract 
between  mortgagor  and  mortgagee,  because 
the  amendatory  statute  did  not  diminish  the 
duty  of  the  mortgagor  to  pay  what  he  agreed 
to  pay,  or  shorten  the  period  or  payment,  or 
affect  any  remedy  which  the  mortgagee  had  by 
existing  law  for  the  enforcement  of  his  con- 
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tzBct^  and  that  existing  laws,  witli  reference  to> 
which  the  mortgagor  and  mortgagee  must  be 
sseomcd  to  have  contracted,  are  only  those 
which  in  their  director  neoeasary  legal  opera- 
tion controlled  or  affected  the  obligations  of 
their  contract.     And  in  the  opinion  the  court 
says  (pages  64,  65.  106  U.  &,  and  page  658, 
27  L.  ed. )  :    "The  rights  of  the  purcliaser  at- 
the  decretal  sale,  if  one  was  had,  were  not 
of  the  essence  of  the  mortgage  contract,  but- 
depended  wholly  upon  the  law  in  force  when 
the  sale  occurred.    The  company  Ceased  to  be 
a  mortiFSgee  wlien  its  debt  was  merged  in  the 
decree,"  or  at  least  when  the  sale  ^occurred. 
Thenceforward  its  interest  in  the  property 
was  as  purchaser,  not  as  mortgagee.     And  u>> 
require  it,  as  purchaser,  to  conform  to  the 
terms  for  the  redemption  of  the  property  as 
prescribed  by  tlie  statute  at  the  time  of  pur- 
chase does   not,  in  any  legal  sense,  impair 
the  obligation  of  its  contract  as  mortgagee. 
It  assumed  the  position  of  a  purchaser^  sub- 
ject necessarily  to  the  law  then  in  force  de- 
fining the  rights  of  purehasers. "   And  again, 
the  court  says  (page  66,  108  U.  S. ,  and  page- 
653,  27  L.  ed.)  :    ^That  the  reduction  of  in- 
terest to  be  paid  to  the  purchaser  would  les- 
sen the  probable  number  of  bidders  at  the  de- 
cretal sale,  and  thereby  diminish  the  chances- 
of  the  property  bringing  the  mortgage  debt, 
are  plainly  oonting^cies  that  might  never 
have  arisen.    They  could  not  occur  unlesa 
there  was  a  decretal  sale,  nor  unless  the  mort- 
gagee became  the  purchaser,  and  are  too  re- 
mote to  justify  the  conclusion,  as  matter  of 
law,  that  such  legislation  affected  the  value 
of  the  mortgage  contract. "    In  Morley  v.  Lake 
Shore  di  M.  8.  R.  Co.  146  U.  S.  162.  36  L. 
ed.  925,  it  was  held  that  a  state  was  not  for- 
bidden by  the  clause  of  the  Federal  Consti- 
tution under  consideration  from  legislating, 
within  its  discretion,  to  reduce  the  rate  of 
interest  upon  judgments  previously  obtained 
in  the  courts,  the  judgment  creditor  having^ 
no  contract  whatever  in  that  respect  with  thc- 
judgment  debtor.     The  court  held  that  the 
state  law  regulating  the  rate  of  interest  on 
judgments  formed  no  part  of  the  contract, 
and  quoted  approvingly  (page  171,  146  U.  S. , 
and  page  930,  36  L.  ed.)  from  the  opinion  of 
Chief  Justice  Marshall  in  Ogden  v.  Saunders, 
25  U.  S.  12  Wheat.  218,  343.  6  L.  ed.  606. 
650,  as  follows :    **  If  the  law  becomes  a  part  • 
of  the  contract,  change  of  place  would  not 
expunge  the  condition.     A  contract  made  in 
New  York  would  be  the  same  in  any  other 
state  as  in  New  York,  and  would  still  retain 
the  stipulation  originally  introduced  into- 
it."    Ill  Curtis  V.  Whitney'  80  U.  S.  13  Wall. 
68,  20  L.  ed.  518,  the  court  held  that  a  statute 
which  requires  the  holder  of  a  tax-sale  certifi- 
cate made  before  Its  passage  to  give  three- 
months*  notice,  with  a  copy  of  the  certificate, 
the  name  of  the  holder,  and  the  time  the- 
deed  will  be  applied  for,  to  an  occupant  of 
the  land,  if  there  be  one,  before  he  takes  hisi 
tax  deed,  does  not  impair  the  obligation  of 
the  contract  evidenced  by  the  certificate ;  and 
aocordinely  a  tax  deed  was  adjudged  void  for 
want  of  the'  notice.  Mr.  Justice  Muler,  in  de> 
livering  the  unanimous  opinion  of  the  court, 
said  (pages  70,  71,  L.  ed.    514)  :    ^That  & 
statute  is  not  void  because  it  is  retrospective? 
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has  been  repeatedly  held  by  this  court,  and 
the  feature  of  the  act  of  1867,  which  makes 
it  applicable  to  certificates  already  issued  for 
tax  sales,  does  not  of  itself  conflict  with  the 
Constitution  of  the  United  States.  Nor  does 
erery  statute  which  affects  the  value  of  a  con- 
tract impair  its  obligation.  It  is  one  of  the 
contingencies  to  which  parties  look  now  in 
nuking  a  large  class  of  contracts,  that  they 
ma^  be  affected  in  many  ways  by  state  and 
national  legislation.  For  such  legislation 
demanded  by  the  public  good,  however  it  may 
retroact  on  contracts  previously  made,  and 
•  enhance  the  cost  and  difficulty  of  perform - 
SDce,  or  diminish  the  value  of  such  perform- 
ance to  the  other  party,  there  is  no  restraint 
in  the  Federal  Constitution,  so  long  as  the 
obligation  of  performance  remains  in  full 
force." 

In  each  of  the  foregoinir  cases,  except  that 
cited  from  42  U.  8.  1  How.  811,  11  L.  ed. 
14d,  the  Supreme  Court  of  the  United  States 
held  that  the  state  statute  enacted  subsequent- 
ly to  the  making  of  the  contract  affected  the 
remedy  only,  and  not  the  obligation  of  the 
promisor  to  perform  his  contract,  and  other 
cases  of  like  character  might  be  cited.  In 
some  cases  expressions  have  been  used  in  the 
opinions  of  the  judges  which,  if  taken  alone, 
would  obliterate  the  line  of  demarcation  be- 
tween the  obligation  of  the  contract  and  the 
remedy  for  Its  enforcement ;  but  as  was  well 
said  by  Chief  Justice  Marshall  in  Ogden  v. 
!Saunder$.  25  U.  S.  12  Wheat.  888,  6  L.  ed. 
•647 :  ''The  positive  authority  of  a  decision 
18  coextensive  only  with  the  facts  on  which 
it  is  made, "  and  opinions  of  judees  are  to  be 
understood  in  the  light  of  the  Issues  to  be 
decided,  and  as  limited  by  them.  Thus,  in 
LouiHana  y.  iVdto  Orlearu,  102  U.  S.  208,  26 
L.  ed.  182,  Mr.  Justice  Field,  in  delivering 
the  unanimous  opinion  of  the  court,  said 
(pages  206,  207,  L.  ed.  188)  :  ''The  obliga- 
tion of  a  contract,  in  the  constitutional  sense, 
is  the  meana  provided  by  law  by  which  it  can 
be  enforced, — by  which  the  parties  can  be 
obliged  to  perform  it.  Whatever  legislation 
lessens  the  efficacy  of  these  means  impairs  the 
obligation.  If  it  tend  to  postpone  or  retfuxi 
the  enforcement  of  the  contract,  the  obliffa- 
tioo  of  the  latter  is  to  that  extent  weakened. " 
Bat  it  was  therein  held  that  a  state  law  re- 
-  quiring  the  registry  in  the  office  of  the  con- 
troller ofjadirments  rendered  against  the  city 
of  New  Orleans  on  former  contracts,  before 
any  proceeding  could  be  had  for  their  en- 
forcement, was  a  reasonable  regulation  and 
•constitutional.  The  bonds  in  judgment  were 
iflsued  in  1854,  and  prior  to  the  act  of  1870  the 
jodinnent  creditor  was  entitled  to  the  writ  of 
mandamus  to  enforce  collection.  That  act, 
however,  purported  to  devest  the  courts  of  the 
state  of  authority  to  allow  any  summary  proc- 
ess or  mandamus  against  said  city  to  com- 
pel payment,  and  required  that  judgment 
•creditcns  file  transcripts  of  their  judgments 
in  the  office  of  the  controller,  after  which 
the  judgments  should  be  paid  in  the  order 
of  their  registration.  The  supreme  court  of 
Louisiana  l^Id  that  this  act  was  valid,  and 
the  plaintiff's  case  was  dismissed,  and  all  re- 
lief denied,  and  this  decree  was  affirmed  by 
the  Supreme  Ck>urt  of  the  United  Sutes.  This 
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decision  is  in  line  with  Ourtit'v.  Whitney, 
9upra,  where  the  holder  of  the  tax  deed  was 
defeated  because  he  did  not  comply  with  the 
subsequent  state  law  requiring  him  to  give 
to  the  occupant  notice  of  the  time  when  he 
would  apply  for  a  deed,  together  with  a  copy 
of  the  tax-sale  certificate.  The  cases  are  in 
entire  harmony,  and  yet  it  seems  impossible 
to  reconcile  the  proposition  of  the  two  great 
contemporary  jurists^ who  wrote  the  respec- 
tive opinions ;  each  concurring,  however,  in 
the  opinion  of  the  other.  It  is  too  much  to 
expect  perfect  accuracy  and  clearness  of  doc- 
trinal statement  at  all  times,  even  from  great 
judges.  EdtoartU  v.  Kearuy,  96  U.  S.  506, 
24  L.  ed.  708,  involved  the  validity  of  the 
exemption  clause  in  the  North  Carolina  Con- 
stitution of  1868.  Under  the  prior  statutes 
the  exemptions  to  debtors  in  that  state  were 
quite  limited,  the  provision  of  the  new  Con- 
stitution being  much  more  liberal,  and  it  was 
held  that  this  was  unconstitutional,  as  ap- 

f)lied  to  prior  contracts.  Some  expressions 
n  the  opinion  of  the  court,  delivered  by 
Justice  Swayne,  might  lead  to  the  conclusion 
that  no  other  or  further  exemptions  were  per- 
missible than  those  existing  at  the  date  of 
the  contract ;  but  this  would  be  a  contradic- 
tion of  the  doctrines  announced  by  the  su- 
preme court  in  prior  and  subsequent  cases, 
and  the  concurring  opinions  of  Justices  Clif- 
ford and  Hunt  plainly  show  Uiat  the  decision 
was  placed  upon  the  ground  that  the  exten- 
sion of  the  exemption  was  so  large  as  to  seri- 
ously impair  the  creditor's  reme^  for  collec- 
tion of  his  debt,  Mr.  Justice  Clifford  saying : 
**  Beyond  all  doubt,  a  state  legislature  may 
regulate  all  such  proceedings  in  its  courts  at 
pleasure,  subject  only  to  the  condition  that 
the  new  regulation  shall  not  in  any  material 
respect  impair  the  just  rishts  of  any  party  to  a 
pre-existing  contract. "  In  the  opinion  deliv- 
ered by  Mr.  Justice  Swayne,  he  says :  ''The 
remedy  subsisting  in  a  state  when  and  where 
a  contract  is  made  and  is  to  be  performed  is 
a  part  of  its  obligation,  and  any  subsequent 
law  of  the  state  which  so  affects  that  remedy 
as  substantially  to  impair  and  lessen  the 
value  of  the  contract  is  forbidden  by  the  Con- 
stitution, and  is  therefore  void."  And  this 
clause  of  the  opinion  is  made  the  syllabus  in 
the  report  of  the  case.  It  would  be  difficult 
to  justify  the  first  clause  of  this  sentence  by 
any  decision  of  the  supreme  court,  or  upon 
any  principle  of  general  jurisprudence.  We 
know  that  the  general  remedies  provided  by 
our  state  laws  oo  not  form  part  of  a  contract, 
for,  if  so,  they  would  necessarily  be  effec- 
tive in  any  state  or  country  where  suit  was 
brought  to  enforce  the  contract.  It  is  a 
fundamental  principle,  not  requiring  in  its 
support  the  citation  of  authorities,  that  the 
remedy  is  governed  by  the  Uxfari,  and  not  by 
the  Ui  loct  eontraettu.  A  lawyer  suing  in 
the  courts  of  this  state  upon  a  contract  made 
in  Louisiana,  New  York,  or  Illinois,  would 
be  thought  reckless  indeed  if  he  should  pre- 
sume to  ask  remedies  allowable  under  the 
laws  of  those  states,  respectively,  but,  not 
recognized  here,  llie  most  that  can  be  truth- 
fully said  is  that  each  civilized  state  is  under 
a  moral  obligation  to  afford  to  foreign  or  do- 
mestic creditors  adequate  remedies  for  the 
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enfoTcemeDt  of  their  rights,  but  these  are  sub- 
ject to  chaoge  at  any  time,  whether  as  to 
existing  or  future  contracts.  If,  by  the  last 
clause  of  the  proposition,  it  is  meant  that  any 
substantial  impairment  of  the  contract  is 
forbidden,  certainly  there  can  be  no  objection 
to  it ;  but  the  value  of  a  contract  may  be  in- 
cidentally lessened  by  state  legislation  with- 
out impairing;  its  obligation  at  all,  as  de- 
cided in  many  cases  by  the  supreme  Federal 
tribunal.  In  JSeibert  v.  UniUd  States,  122  U. 
S.  284,  30  L.  ed.  1161,  the  syllabus  in  Ed- 
wardM  V.  Keartey^  $upra,  is  quoted  approving- 
ly, but  its  principle  was  in  no  wise  necessarv 
to  a  decision  of  the  case.  By  the  act  of  March 
28,  1868,  the  legislature  of  Missouri  author- 
ized the  issue  of  bonds  in  payment  of  sub- 
scriptions to  the  stock  of  railroad  companies, 
and  therein  stipulated  that  the  county  court 
should  from  time  to  time  levy  and  cause  to 
be  collected,  in  the  same  manner  as  county 
taxes,  a  special  tax,  in  order  to  pay  the  in- 
terest and  principal  of  any  such  bond,  and  it 
was  held  by  the  supreme  "court  that  it  was  a 
material  part  of  this  statutory  contract  that 
such  creditor  should  always  have  the  rii^ht  to 
a  special  tax,  to  be  levied  and  collected  in 
the  same  manner  as  county  taxes,  and  that  a 
subsequent  act  of  the  legislature  which  took 
away  this  right,  and  gave  in  return  no  equiv- 
alent means  of  payment,  was  an  impairment 
of  the  contract.  There  are  other  cases  of  1  ike 
character,  and  certainl v  a  creditor  who  takes 
the  bond  of  a  municipality  upon  the  assurance 
of  a  statute  which  authorizes  its  issue,  and 
provides  the  means  for  its  payment,  has  a 
right  to  rely  upon  such  statute  as  implicitly 
as  upon  the  stipulation  of  the  terms  of  pay- 
ment in  a  private  contract ;  but  a  bondholder 
would  have  no  just  cause  to  complain  if  the 
number  of  the  terms  of  court  should  be  re- 
duced, or  the  obtaining  of  an  order  of  attach- 
ment rendered  more  difficult,  or  the  law  as  to 
the  appointment  of  receivers  modified.  Such 
matters  do  not  enter  into  the  contemplation 
of  the  parties  in  making  a  contract,  so  as  to 
forbid  a  legislative  change,  nor  follow  the 
contract  into  other  jurisdictions.  The  correct 
doctrine  is  concisely  stated  in  3  Am.  &  Eng. 
Enc.  Law.  p.  768,  as  follows:  "The  remedy 
provided  by  law  for  the  enforcement  of  a  con- 
tract is  no  part  of  its  obligation,  and  what- 
ever pertains  merely  to  the  remedy  may  be 
changed,  modified,  or  abrogated  by  the  legis- 
lature, in  its  discretion,  and  to  any  extent, 
provided  a  substantive  remedy  be  still  left 
to  the  creditor,  and  such  changes  may  consti- 
tutionally apply  to  existing  contracts.  But 
if  the  parties  to  a  contract  include  in  it,  in 
express  terms,  the  remedy  to  be  sought  upon 
its  breach,  or  the  means  to  be  used  for  secur- 
ing its  performance,  subsequent  legislation 
changing  the  remedial  process  they  have 
agre^  upon  is,  as  to  them,  inoperative. " 

This  brings  us  to  a  consideration  of  the 
change  of  our  law  as  to  the  redemption  of  real 
estate.  Prior  to  1893,  lands  could  not  be  sold 
for  less  than  two  thirds  of  their  appraised 
value,  unless  appraisement  was  waived  in 
the  mortgage  or  the  bond  or  promissory  note 
which  it  was  given  to  secure;  but  in  ca^e 
of  such  waiver  the  order  could  not  issue  for 
the  sale  of  the  lands  until  six  months  after 
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the  rendition  of  the  judgment  Of  ooune,. 
the  mortgagor  might  redeem  at  any  time  be- 
fore actual  sale,  by  paying  his  debt,  interest, 
and  costs.  By  the  act  of  1898  the  statutes  re- 
quiring appraisement  were  repealed,  so  that 
an  order  of  sale  may  be  issued  at  any  time 
after  the  entry  of  judgment,  and  the  land, 
after  due  notice,  sold  for  whatever  price  it 
will  bring.  Upon  confirmation,  which  may 
be  had  at  any  time  after  the  sale  when  the 
district  court  is  in  session  in  the  county,  the 
creditor  is  entitled  to  the  proceeds  of  the  sale, 
up  to  the  amount  of  his  judgment,  interest, 
and  costs.  Under  our  practice,  a  personal 
judgment  is  rendered  in  the  first  instance  for 
the  full  amount  due,  and  if  the  proceeds  of 
the  sale  are  insufficient  to  pay  the  whole 
judgment  debt,  interest,  and  costs,  they  are 
simply  credited  thereon,  so  that  it  is  unneoes- 
sarv  to  obtain  a  judgment  over,  as  in  the 
Federal  courts  of  equitv,  and  a  general  execu- 
tion may  issue  for  the  balance  duel  The  act 
of  1898  does  not  operate  upon  the  rights  of  the 
mortgagee  until  his  claim  as  such  has  been 
extinguished,  either  wholly,  or  to  the  full 
extent  of  the  proceeds  of  the' sale  of  tlie  mort- 
gag«l  property.  The  mortgagor,  it  is  true, 
may  redeem  the  land  within  a  certain  tinoe 
by  payment  of  the  sale  price  and  interest 
thereon,  but  this  is  a  matter  wholly  between 
him  and  the  purchaser.  If  the  mortgagee  or 
judgment  crraitor  has  deemed  it  best  to  be- 
come the  purchaser,  and  thus  voluntarily 
change  his  relation,  it  is  difficult  to  see  how 
he  has  any  just  cause  of  complaint.  By  the 
mortgage  contract  the  real  estate  was  plaiged 
for  the  payment  of  the  debt,  subject  to 
the  equity  of  redemption.  The  state,  by  its 
proper  officer,  has  at  his  instance  sold  the 
property  for  its  payment;  and  after  he  gets  the 
proceeds  of  the  sale  he  has  no  further  claim 
upon  that  property,  although  he  may  proceed 
by  general  execution  to  obtain  any  balance 
due  by  seizure  and  sale  of  other  property. 
^In  this  state,  the  common-law  attributes  of 
mortgages  have  been  by  statute  wholly  set 
aside,  and  the  ancient  theories  demolished. 
The  mortgagee  has  a  mere  security,  creating  a 
lienupon  the  property,  but  vesting  notitle.and 
giving  no  right  of  possession  whatever,  either 
before  or  after  breach.  The  statute  confines 
the  remedy  of  the  mortgagee  to  an  ordinary 
action  and  sale  of  the  mortgaged  premises." 
Waterson  v.  Dewe,  18  Kan.  228,  282,  233.  **  In 
this  state  a  real -estate  mortgage  conveys 
no  estate  or  title,  in  whatever  form  the  mort- 
gage may  be  drawn ;  it  creates  only  a  lien 
upon  the  mortgaged  property ;  and  such  lien 
can  be  enforced  only  by  a  judgment  or  order 
of  the  district  court.  A  holder  of  a  real- 
estate  mortgage  cannot,  even  after  condition 
broken,  take  possession  of  the  mortgaged 
property,  or  of  the  rents  or  profits  thereof, 
except  by  consent  of  all  the  parties,  or  by  an 
action  in  the  district  court:  and  he  cannot 
realize  upon  his  mortgage,  except  by  judg- 
ment of  such  court.  And  this  is  true,  what- 
ever the  form  of  the  mortgage  may  be.  .  .  . 
Where  the  mortgaged  property  is  not  a  suffi- 
cient security  for  the  mortgage  debt,  the  dis- 
trict court  may  in  some  cases  appoint  a 
receiver  to  take  charge  of  the  mortgaged 
property,  and  to  receive  the  rents  and  profits 
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thereof,  but  in  no  case  can  the  holder  of  the 
mortgage,  without  suit,  and  without  the  con- 
sent of  the  mortgagor  or  his  assignee,  take 
possession  of  either  the  real  estate  mortgaged, 
or  the  rents  or  profits  thereof."  Sedcler  v. 
De^s,  25  Kan.  159,  165. 

The  act  of  1898  does  not  purport  to  repeal 
or  modify  section  254  of  the  Code  of  Civil 
Procedure  (Gen.  Stat.  1889.  1  4849),  which 
authorizes  the  appointment  of  a  receiver  in  a 
foreclosure  case  '^  where  it  appears  that  the 
mortgaged  property  is  in  danger  of  being 
lost, removed, or  materially  injured, "  or  when 
**  the  condition  of  the  mortgage  has  not  been 
performed,**  and  **the  property  is  probably 
Insufficient  to  discharge  the  mortgage  debt.** 
In  such  cases  a  receiver  may  be  appointed  at 
any  time  after  the  action  is  commenced,  and 
the  receivership  may  continue  until  the  sale 
of  the  land  by  the  sheriff,  when  the  mort- 
gagee's claim  upon  it  is  satisfied  and  extin- 
guished, and,  as  a  creditor,  he  has  no  further 
concern  with  it.  The  act  of  1898  does  not  be- 
come operative  until  after  the  sale,  and  it 
matters  not  to  the  former  creditor  how  the 
land  is  occupied  during  the  period  of  redemp- 
tion. Where  appraisement  is  waived,  as  in 
this  case,  the  mortgage  creditor  may  now 
have  a  sale,  on  request,  six  months  sooner 
than  formerly.  In  certain  contingencies  the 
purchaser  may  obtain  a  deed  as  soon  after 
judgment  as  under  the  old  law ;  in  others,  he 
may  be  compelled  to  wait  at  most  a  year 
longer,  but  the  redemptioner  must  pay  in- 
terest in  the  meantime,  which  is  generally 
accounted  an  equivalent  for  use  ana  occupa- 
tion. 

It  may  be  said,  however,  that  the  creditor 
is  prejudicially  affected  by  this  change  of  the 
lav^,  because  purchasers  may  be  unwilling 
to  pay  as  high  a  price  as  before.  But  in  this 
country  land  is  not  esteemed  as  in  the  old 
world.  Here  it  is  largely  a  subject  of  invest- 
ment and  speculation,  and  in  manv  cases  the 
purchaser  would  prefer  a  return  of  his  money, 
with  interest,  to  a  deed  for  the  land.  A  court 
could  hardly  say  judicially  that  land  would 
sell  for  less  by  reason  of  this  change  of  the 
redemption  law.  Such  considerations,  like 
the  lowering  of  the  rate  of  interest  to  be  paid 
by  the  redemptioner,  are  **too  remote,**  as 
held  in  Connecticut  Mut  L.  Ins,  Co,  v.  Cush- 
man,  supra,  "to  justify  the  conclusion,  as 
matter  of  law,  that  such  legislation  affected 
the  value  of  the  mortgage  contract.  "*  A  real- 
estate  mortgage  is  not  what  it  purports  to  be 
on  its  face  anywhere.  In  Kansas  it  has  been 
shorn  of  all  its  common  law  incidents,  as 
we  have  seen,  and  this  is  true  in  most  of 
the  other  states.  It  may  be  stipulated  in  the 
mortgage  that  upon  default  of  payment  of 
principal  or  interest  the  mortgagee  shall  be 
entitled  to  possession  of  the  mongaged  prem- 
ises. It  is  vain.  It  may  be  solemnly  agreed 
that  in  such  case  the  renta  and  profits  shall 
be  applied  towards  the  satisfaction  of  the  debt 
and  interest.  It  is  as  nothing.  It  may  be 
provided  that  for  any  particular  delinquency 
a  receiver  may  be  appointed.  It  is  a  waste 
of  words.  The  mortgagor  may  even  be  driven 
by  his  necessities  to  bargain  away  in  the 
mortgage  his  equity  of  redemption.  Equity 
will  treat  it  as  void.  For  any  such  purpose,  I 
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the  Kansas  short  form  of  mortgage,  author- 
ized by  statute  (Oen.  Stat.  1889,  %  8886), 
which  contains  not  a  word  upon  any  of  these 
subjects,  is  no  less  potent  than  the  most  te- 
dious ironclad  instrument  ever  devised  by 
the  wit,  the  cunning,  and  the  avarice  of  man. 
All  such  clauses  are  treated  by  the  courts  as 
if  they  were  not.  In  Clark  v.  Beybum,  75 
U.  S.  8  Wall.  818,  19  L.  ed.  854,  a  decree 
of  strict  foreclosure  was  entered  on  a  Kansas 
mortgage  in  the  United  States  circuit  court. 
There  was  no  act  of  Congress  nor  state  statute 
nor  rule  of  court  forbidding  this  practice,  nor 
purporting  to  give  any  time  to  redeem  after 
foreclosure ;  yet  the  supreme  court  reversed 
the  decree,  holding  that  as  the  90th  equity 
rule  directs  that  the  practice  of  the  circuit 
courts  shall  be  regulated,  where  no  rule  is 
applicable,  by  that  of  the  high  court  of  chan- 
ceiy  in  England,  so  far  as  it  can  be  applied 
consistently  with  the  local  circumstances  and 
conveniences  of  the  district  where  the  court 
is  held,  and  as,  by  the  English  practice,  a 
period  of  at  least  six  months  was  allowed  for 
redemption,  the  decree,  cutting  off  the  mort- 
gager without  time  to  redeem,  was  erroneous. 
Mr.  Justice  Swayne,  delivering  the  opinion  of 
the  court, said  (pp.  821,  322,  L.  ed.  856)  :  "The 
equity  of  redemption  is  a  distinct  estate  from 
that  which  is  vested  in  the  mortgagee  before 
or  after  condition  broken.  It  is  descendible, 
devisable,  and  alienable,  like  other  interests 
in  real  property.  ...  As  between  the 
parties  to  the  mortgage  the  law  protects  it 
with  jealous  vigilance.  It  not  only  appllea 
the  maxim,  *Once  a  mortgage  always  a  mort- 

fage, '  but  any  limitation  of  the  right  to  re- 
eem,  as  to  time  or  persons,  by  a  stipulation 
entered  into  when  the  mortgage  is  executed, 
or  afterwards,  is  held  to  be  oppressive,  con- 
trary to  public  policy,  and  void.  By  the 
common  law,  when  the' condition  of  the  mort- 
gage was  broken,  the  estate  of  the  mortgagee 
became  indefeasible.  At  an  early  period 
equity  interposed  and  permitted  the  mort- 
gagor, within  a  reasonable  time,  to  redeem 
upon  the  payment  of  the  amount  found  to  be 
due.  The  aebt  was  regarded  by  the  chan- 
cellor, as  it  has  been  ever  since,  as  the  prin- 
cipal, and  the  mortgage  as  only  an  accessory 
and  a  security.  The  doctrine  seems  to  have 
been  borrowed  from  the  civil  law.  .  .  ^ 
After  the  practice  grew  up  of  applying  to  the 
chancellor  to  foreclose  the  right  to  redeem 
upon  default  in  the  payment  of  the  debt  at 
maturity,  it  was  always  an  incident  of  the 
remedy  that  the  mortgagor  should  be  allowed 
a  specified  time  for  the  payment  of  the  debt. 
This  was  fixed  by  the  primary  decree,  and  it 
might  be  extended  once  or  oftener,  at  the  dis- 
cretion of  the  chancellor,  according  to  cir- 
cumstances of  the  case.  It  was  only  in  the 
event  of  final  default  that  the  foreclosure  was 
made  absolute.  **  And  again  he  said  (pp.  828, 
324,  L.  ed.  356,  357)  :  "The  settled  English 
practice  is  for  the  decree  to  order  the  amount 
due  to  be  ascertained,  and  the  costs  to  be 
taxed,  and  that  upon  the  payment  of  both 
within  six  months, the  plaintiff  shall  reconvey^ 
to  the  defendant,  but  in  default  of  payment 
within  the  time  limited,  'that  the  said  de- 
fendant do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
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tion  of  and  in  said  mortgaged  premises.* 
^  .  .  We  have  been  able  to  find  no  Eng- 
lish case  where,  in  the  absence  of  fraud,  a 
time  for  redemption  was  not  allowed  by  the 
decree.  The  subject  was  examined  by  Chan- 
cellor Kent,  with  his  accustomed  fullness  of 
research.  He  came  to  the  conclusion  that  the 
time  was  in  the  discretion  of  the  chancellor, 
and  to  be  regulated  by  the  circumstances  of 
the  particular  case,  but  he  nowhere  intimates 
that*  such  an  allowance  could  be  entirely 
withheld." 

The  equity  of  redemption  being  a  creature 
of  the  courts  of  chancery,  and  impliedly  re- 
served by  the  mortgagor,  notwithstanding 
any  language  incorporated  into  the  mortgage, 
it  results  that  the  state  legislatures  may  deal 
with  and  regulate  it  upon  equitable  prin- 
•ciples,  and  may  abate  the  rigors  of  the  com- 
mon-law f9reclosure  in  any  reasonable  way, 
having  due  regard  to  the  obligations  of  the 
mortgage  contract  as  interpreted  by  courts  of 
-eouity.  The  Federal  courts  of  equity  first 
til  low  six  months  from  the  decree  of  fore- 
•closure  in  which  to  redeem,  as  an  incident  of 
the  remedy ;  and  this  may  be  extended  once 
or  oftener,  ''at  the  discretion  of  the  chancel- 
lor, according  to  the  circumstances  of  the 
«ase."  In  some  cases — notably,  in  foreclos- 
ures upon  railways  and  other  extensive  prop- 
-erties — the  time  is  extended  for  years,  the 
subject-matter  of  the  litigation  being  held  in 
the  meantime  by  receivers  appointed  upon  the 
«ame  equitable  principles  as  prescribed  by 
our  statute  hereinbefore  cited.  Again,  such 
courts  refuse  to  confirm  master's  sales  where 
the  purchase  price  is  grossly  inadequate,  and 
in  cases  of  peculiar  hardship  they  deny  judg- 
ment over,  according  to  the  02d  eouity  rule, 
for  any  balance  due  after  the  application  of 
the  proceeds  of  the  mortiraged  property  in 
satisfaction  of  the  debt.  It  is  one  of  the  ad- 
vantages of  courts  of  equity  that  their  rem- 
edies are  more  flexible  than  those  afforded  by 
the  common  law.  In  this  state,  however,  the 
district  courts  have  full  equity  powers,  and 
yet  foreclosures  are  governed  by  rules  al moist 
inflexible.  Personal  judgments  are  rendered 
for  the  full  amount  due,  and  the  proceeds  of 
the  mortgaged  property  are  applied  only  as  a 
•credit  thereon,  so  that  execution  may  issue 
at  once  for  any  balance  remaining ;  and,  so 
far  as  the  reports  of  this  court  show,  no  sher- 
iff's sale  has  ever  been  set  aside  on  account 
of  inadequacy  of  price  alone,  if,  indeed,  such 
«  thing  can  be  done.  Chpital  Bank  v.  Hun- 
toon,  85  Kan.  578,  591,  and  cases  cited.  In 
the  case  cited  above  from  76  U.  S.  8  Wall. 
818,  19  L.  ed.  854,  we  have  seen  that  the 
•equity  of  redemption  is  regarded  by  the  Su- 
preme Court  of  the  Union  as  an  estate  distinct 
from  the  right  vested  in  the  mortgagee,  and 
this  estate  is  indefinite  in  its  duration.  In 
accordance  with  the  English  rule,  the  time 
given  in  the  first  instance  is  at  least  six 
months,  and  then  it  may  be  extended  **once 
or  oftener,  at  the  discretion  of  the  chancel- 
lor." And  in  granting  these  extensions,  ac- 
cording to  the  circumstances  of  each  case, 
the  Federal  courts  of  eouity  have  not  the  re- 
motest idea  of  "impairing  the  obligation  of 
contracts."  They  are  endeavoring  only  to 
enforce  them  in  a  manner  dictated  by  an  en- 
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lightened  system  of  jurisprudence,  thatse^s 
not  the  financial  ruin  of  the  mortgagee,  in  the 
application  of  hisproperty  to  the  satisfactioii 
of  his  debt.  From  causes  upon  which  all  do 
not  agree,  and  that  we  need  not  discusB^  the 
burden  of  a  private  debt  has  been  enormously 
increased  of  late  years.  Farms  valued  fii« 
years  ago  both  by  borrower  and  lender  at 
$8,000  or  $4,000,  and  mortgaged  for  $1,000, 
are  now  knocked  down  under  the  Aeriff's 
hammer  for  less  than  the  mortgage  debt,  the 
accumulations  of  a  lifetime  being  often  swept 
away  by  the  shrinkage,  and  this  throag^h  no 
fault  of  the  mortgagor.  Now,  may  not  a 
state  legislature  take  cognizance  of  8U<^  a 
condition  of  affairs,  and  prescribe  a  rale, 
for  application  in  its  courts,  regulating  the 
equity  of  redemption,  and  even  extending  it 
beyond  the  time  formerly  allowed  ?  In  oSier 
words,  why  may  It  not,  in  a  time  of  fceoeral 
depression,  reasonably  extend  the  indefinite 
estate  impliedly  reserved  by  the  mortgasor, 
as  the  Feaeral  courts  of  equity  do  in  partfca- 
lar  cases,  beyond  the  six  months  allowed  by 
the  general  practice?  This  reserved  estate 
belongs  to  the  mortgagor,  and  because  of  its 
indefinite  duration  the  legislature  ought  to 
have  power  to  regulate  it,  within  reasonable 
bounds,  so  as  to  protect  the  interests  and 
equities  of  both  debtor  and  creditor. 

Great  reliance  has  been  placed  by  counsel 
for  defendant  in  error  upon  the  authority 
of  Br<mmm  v.  KimU,  42  U.  S.  1  How.  811, 
11  L.  ed.  148;  and  it  would  be  conclusive 
against  our  position,  if  a  Kansas  mortgage  of 
1^  is  to  be  governed  by  the  rules  applicable 
to  the  Illinois  instrument,  of  date  July  18, 
1838,  which  was  enforced  in  that  case.  There, 
in  order  to  secure  the ^ payment  of  a  oensin 
bond  of  $4,000,  Kinzie  conveyed  to  Bronaoo, 
**  in  fee  simple,  by  way  of  mortgage,  one  un- 
divided half  part  of  certain  houses  and  lots 
in  the  town  of  Chicago,  with  the  usual  pro- 
viso that  the  deed  should  be  null  and  void  if 
the  said  principal  and  interest  were  duly 
paid  ;  and  Einzie,  among  other  things,  oov- 
enanted  that  if  default  should  be  maoe  in  the 
payment  of  the  principal  or  interest,  or  any 
part  thereof,  it  would  be  lawful  for  Bronson 
or  his  representatives  to  enter  upon  and  sell 
the  mortgaged  premises  af  public  auction, 
and,  as  attorney  of  Einzie  and  wife,  to  con- 
vey the  same  to  the  purchaser,  and,  out  of 
the  moneys  arising  from  such  sale,  to  retain 
the  amount  that  might  then  be  due  him  on 
the  aforesaid  bond,  with  the  costs  and  charges 
of  sale,  rendering  the  overplus,  if  any,  to 
Kinzie.  In  the  opinion  the  court  says  (p. 
815,  L.  ed.  144)  :  **As  concerns  the  obliga- 
tions of  the  contract  upon  which  this  con- 
troversy has  arisen,  they  depend  upon  the 
laws  of  Illinois  as  they  stood  at  the  time  the 
mortgage  deed  was  executed.  ..."  And 
(p.  818,  L.  ed.  146)  :  "According  to  the 
long -settled  rules  of  law  and  equity  in  all 
of  the  states  whose  jurisprudence  has  been 
modeled  upon  the  principles  of  the  common 
law,  the  legal  title  to  the  premises  in  ques- 
tion vested  in  the  complainant,  upon  Uie 
failure  of  the  mortgagor  to  comply  with  the 
conditions  contained  in  the  proviso,  and  at 
law,  he  had  a  right  to  sue  for  and  recover 
the  land.    .      .    ."    And  (page  819,  L.  ed. 
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146):    "When  this  contract  was  made,   no. 
statute  had  been  passed  by  the  state  changing 
the  rules  of  law  or  equity  in  relation  to  a 
contract  of  this  kind.     None  such,  at  least, 
has  been  brought  to  the  notice  of  the  court ; 
aod  it  must  therefore  be  governed,  and  the 
rights  of  the  parties  under  it  measured,  by 
the  rules  above  stated.     They  were  the  laws 
of  Illinois  at  the  time,  and  therefore  entered 
into  the  contract,  and  formed  a  part  of  it, 
without  anv  express  stipulation  to  that  effect 
io  the  deei)."    Thus  it  appears  that,  under 
the  laws  of  Illinois  then  existing,  the  mort- 
gage contract  was  in  law  what  it  purported 
to  be  on  its  face,— it  gave  the  legal  title  and 
the  right  of  possession  to  the  mortgagee  on 
default  of  payment ;  and  this  no  Kansas  mort- 
gage has  ever  done,  whatever  may  have  been 
its  stipulations.     It  therefore  could  not  be 
otbeiwise   than   that  the    laws  of   Illinois 
formed  part  of  the  very  obligation  of  the 
contract,  and  the  rights  vested  by  its  terms 
with  the  sanction  of  the  laws  of  Illinois  could 
not  be  devested  by  any  subsequent  law  of  that 
state.    Where  a  remedy  is  agreed  upon  in  the 
contract  itself,  with  the  sanction  of  the  state 
law,  the  obligation  and  the  remedy  are  in- 
distinguisbable,  and  in  such  case  it  is  en- 
tirely proper  to  say  that  the  subsisting  remedy 
is  a  part  of  the  obligation  of  the  contract. 
On  the  other  hand,  it  is  safe  to  say  that  the 
general  remedies  afforded  by  the  state  juris- 
prudence and  practice,   entirely  aside  from 
anything  contained  in  the  contract,   never 
constitute  any  part  of  its  obligation,  and  may 
be  changed  from  time  to  time ;  and  this  is  the 
doctrine  of  Branson  v.  Kinzie,  as  quoted  in 
the  first  reference  to  the  case  in  this  opinion. 
The  case  of  Howard  v.  Bugbee,  65  IT.  S.  34 
How.   461,    16  L.    ed.   758,   althoui^h  from 
Alabama,  is  in  no  way  distinguishable  from 
Brtmson  r.  Kinzie,  as  will  appear  from  the 
briefs  and  the  opinion ;  and  the  authority  of 
the  earlier  case  was,  of  course,  followed.     In 
Alabama,    as  well  as  in  Illinois,    the  real- 
estate  mortgage  was  clothed  with  its  com- 
mon-law attributes.     PauUing  v.  Barron^  S2 
Ala.  9,  11 ;  1  Jones,  Mortg.  g  18.    Branton 
V.  Kimie  was   also  decided  in  part  upon  a 
subsequent  law  requiring  an  appraisement, 
and  prohibiting  a  sale  for  less  than  two  thirds 
of  the  appraised  value,  and  there  are  other 
cases  of  like   nature;  but  as  appraisement 
laws,  and  those  regulating  the  equity  of  re- 
demption, depend  upon  different  principles, 
it  is  unnecessary  to  occupy  time  now  with 
their  consideration. 

It  can  be  no  objection  to  the  statute  under 
review  that  redemption  comes  after,  and  not 
before,  the  sale,  for  this  is  a  feature  favorable 
to  the  CTeditoT,  He  may  now  have  the  sale 
advertised  as  soon  as  his  decree  of  foreclosure 
is  entered,  aod  he  Is  entitled  to  the  proceeds 
whenever  the  sale  is  confirmed,  and  this  may 
be  at  any  time  afterwards  that  the  district 
court  is  in  session.  The  new  law  speeds  the 
aale,  which  is  unfettered  by  an^  stay  or  ap- 
praisement law.  Neither  can  it  be  a  valid 
objection  that  the  mortgagor  or  his  assignee 
may  redeem  the  property  by  paying  its  sale 
price  with  interest  thereon ;  for  the  utmost 
relief  that  the  courts  can  afford  the  creditor, 
as  to  the  mortgaged  property,  is  to  sell  it  and 
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apply  the  proceeds  to  the  payment  of  the 
debt.  If  any  balance  remains,  the  creditor 
must  always  look  to  other  property  ;  and  our 
state  laws  are  as  favorable  to  the  creditor  in 
this  respect  as  those  of  any  other  state  in  the 
Union,  and,  as  we  have  seen,  more  favorable 
than  the  remedies  administered  by  the  Federal 
courts  under  their  practice. 

Section  24  of  the  redemption  act  in  ques- 
tion has  been  the  subject  of  much  criticism. 
It  relates  to  the  appointment  of  a  receiver, 
under  certain  circumstances,  after  the  sale, 
and  the  application  of  the  income  up  to  the 
execution  of  the  sheriff's  deed  ;  but  no  ques- 
tion arises  under  that  section  in  this  case,  for 
the  record  does  not  show  that  any  receiver 
was  ever  appointed  or  applied  for  under  that 
section,  nor  under  H  4849,  Gen.  Stat.  1889. 
It  would  seem  that,  even  if  said  section 
should  be  held  invalid,  the  other  sections 
miffht  yet  stand  firm. 

There  is  a  broad  line  between  this  case  and 
Greenwood  v.  BuUtr,  53  Kan.  424,  22  L.  R. 
A.  465,  where  the  decree  of  foreclosure  had 
been  entered,  and  the  rights  of  the  parties 
fixed  thereby,  prior  to  the  passage  of  said 
chapter  109,  Acts  1898.  If  a  state  legislature 
may  totally  abolish  imprisonment  of  the 
debtor  as  a  means  of  enforcing  payment ;  if 
it  may  shorten  the  statutes  of  limitation  ;  if 
it  may  reasonably  extend  and  enlarge  exemp- 
tions of  property  from  sale  for  the  payment 
of  debts ;  if,  where  coupons  are  by  law  made 
receivable  in  payment  of  taxes,  it  may  re- 
quire such  payment  in  the  first  instance  in 
cash,  .  to  be  afterwards  refunded,  and  the 
coupons  taken  up ;  if  it  may  reduce  the  rate 
of  interest  on  redemption  from  decretal  sales ; 
if  it  mav  lessen  the  interest  on  former  judg- 
ments ;  if  it  may  require  the  holder  of  a  tax- 
sale  certificate  to  give  three  months'  notice  of 
the  time  when  a  tax  deed  will  be  applied  for ; 
if  it  may  require  transcripts  of  judgments 
against  a  particular  city  to  be  filed  in  a  cer- 
tain office,  as  a  prerequisite  to  payment,  and 
devest  the  courts  of  the  power  to  grant  rem- 
edies in  force  when  the  judgments  were  ren- 
dered ;  if  it  may  reduce  the  terms  of  court, 
in  number  and  duration ;  if  it  may  amend  the 
laws  as  to  attachments,  garnishments,  and 
receivers  so  as  to  take  away  causes  therefor 
which  were  before  sufficient ;  if,  in  short,  *•  it 
may  regulate  at  pleasure  the  modes  of  pro- 
ceeding" in  the  courts,  and  all  this  as  to  ex- 
isting obliications,— it  is  difficult  to  frame 
a  process  of  reasoning  which  would  forbid 
it  from  so  regulating  the  procedure  upon 
the  foreclosure  of  mortgages  as  to  define 
and  make  more  certain  the  indefinite  estate 
impliedly  reserved  by  every  mortgagor  of  real 
property,  and  called  into  active  existence 
only  by  the  foreclosure,  and  which  indefinite 
estate  is  extended  by  the  Federal  courts  of 
equity  for  six  months  in  the  first  instance, 
and  afterwards,  "once  or  oftener,"  in  the  dis- 
cretion of  the  chancellor,  according  to  the 
circumstances  of  the  case.  Even  if  the  stat- 
ute in  question  should  impair  the  remedy 
formerly  grantable  upon  a  foreclosure,  vet  it 
should  not  for  this  reason  be  held  invalid,  for 
there  is  no  constitutional  inhibition  against 
an  impairment  of  the  general  remedies  for 
the  enforcement  of  broken  contracts ;  and  each 
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and  every  of  the  special  examples  just  cited 
is  an  iDStance  of  the  impairment  or  abolition 
of  a  remedy  allowable  and  in  force  when  the 
obligation  was  incurred. 

Upon  the  whole,  it  does  not  appear  that 
any  judgment  or  decision  of  the  Supreme 
Court  of  the  United  States  requires  this  court 
to  hold  said  chapter  109  unconstitutional, 
whatever  may  have  been  remarked  by  judges 
in  delivering  their  opinions;  for  it  is  ouite 
impossible  to  harmonize  all  that  they  have 
said,  although  the  judgments  or  decisions 
may  not  bo  in  conflict.  Even  doubt  of  the 
constitutionality  of  said  chapter  is  not  suf- 
ficient to  warrant  its  judicial  condemnation, 
especially  by  this  court.  In  such  case  it 
seems  better  to  leave  such  condemnation  to 
the  final  arbiter,  the  Supreme  Court  of  the 
Union.  This  opinion  is  of  unusual,  perhaps 
unwarrantable,  leni^th ;  but  the  question  in- 
volved is  so  important,  and  the  respect  of  the 
writer  for  the  deliberate  judgment  of  his 
predecessor  and  the  associate  justice  who 
concurred  with  him  so  profound,  that  it  has 
been  deemed  best  to  state  fully  the  reasons 
which  lead  to  a  different  conclusion  from  that 
reached  by  the  former  majority  of  the  court. 

The  motion  for  a  rehearing  will  be  granted, 
T?ie  judgment  of  tlie  District  Court  overruling 
the  motion  of  plaintiff  in  error  for  the  iMue  of 
a  certificate  of  sale,  instead  of  a  deed,  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Allen,  J.,  concurring. 

Johnston,  J.,  dissenting: 

This  case,  together  with  Watkins  v.  Olenn, 
65  Kan.  417,  was  submitted  upon  ample 
briefs  and  oral  argument  at  the  March.  1895, 
session,  and  after  a  full  consideration  a  de- 
cision was  reached  in  April  following,  when 
it  was  determined  by  a  majority  of  the  court 
that  the  redemption  law  has  no  retroactive 
operation  and  therefore  does  not  apply  to 
mortgage  contracts  existing  at  and  before  its 
passage,  and  that,  if  the  legislature  intended 
the  act  to  apply  to  such  contracts,  it  would 
violate  section  10  of  article  1  of  the  Federal 
Constitution.  The  judgment  of  the  court 
was  pronounced  by  Chief  Justice  Uorton,  and 
I  am  still  satisfied  with  the  views  then  ex- 
pressed. The  opinion  delivered  by  Chief 
Justice  Horton  embodies  a  careful  review  of 
the  authorities,  and  such  a  clear  and  forcible 
exposition  of  the  law,  that  I  am  satisfied  no 
additional  force  could  be  added  by  any  fur- 
ther comments  that  I  might  make.  I  refer  to 
that  opinion  for  the  grounds  of  my  dissent  to 
the  allowance  of  a  rehearing  and  to  the  judg- 
ment of  reversal.* 

•The  opinloD  referred  to  was  as  f  oUowe: 

HORTON,  Ch.  J.: 

On  March  1.1886.  Marshall  H.  Glenn  and  Lillie  O. 
Glenn,  his  wife  executed  and  delivered  their  nrom- 
iBSory  note  for  $1,500  to  the  truPtees  of  the  Home 
for  Friendleaa  and  Destitute  Children,  In  the  city  of 
Wilmington,  and  at  the  same  time,  to  secure  the 
payment  of  the  note,  they  executed  and  delivered 
their  mortfraflre  deed  to  the  home  upon  the  foUow- 
inir  describedTreal  estate:  **  The  south  half  of  the 
northwest  quarter  of  section  twelve  (12),  township 
thirty-two  (32),  ranire  seven  (7)  west,  of  the  6tb  p. 
M .  in  Harper  county,  in  this  state.**    The  note  and 
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mortgaire  were  subsequently  assiirned  and  tmit- 
ferred  to  J.  B.  Watkins,  the  plainUff.  Tbto  accioo 
was  commenced  in  the  district  court  of  Harper 
county,  on  the  Uth  of  April,  1891,  to  foreclose  and 
sell  the  mortiraflred  premiBes  to  pav  the  IndebtedDess 
secured  thereby.  On  May  18, 189l,  the  detendanu 
Glenn  and  wife  filed  the  followlngr  amended  answer, 
omittlnsr  caption:  *'(1)  The  defendants,  Marshall  H. 
Glenn  and  Lillie  O.  Glenn,  for  their  answer  to  plain- 
tiffs' petition  in  the  above  entitled  cause  filed,  dear 
each  and  every  allegation  therein  contained.  <ft 
These  defendants,  for  a  further  answer  to  said  peti- 
tion, say  and  allecre  that  the  said  note  and  bond  sued 
upon  in  this  action  have  been  fully  paid  by  these 
defendants  long  prior  to  the  commencement  of  this 
action,  and  on  or  about  the  1st  day  of  March,  l^HL 
(3)  These  defendants  further  aver  that  said  note,  if 
any  there  be,  was  given  for  a  loan  of  money,  and 
that  the  interest  on  said  loan  was  to  be  at  the  rate 
of  10  per  cent;  and  the  amount  In  the  bond  was  to 
bear  the  rate  of  7  per  cent  mterest,  and  3  per  oent 
of  said  interest  is  represented  by  the  mortsa^e  and 
note,  held  by  the  defendant  Thomas  S.  Moffett.  and 
the  interest  on  said  bond  is  therefore  usurious  and 
illegal.  (4)  These  defendants  furiher  aver  that 
said  bond  or  note  is  non-negotiable,  and  all  the 
facts  above  set  forth  were  and  always  have  been 
well  known  to  the  plaintiff  heieln.  (5)  These  de- 
fendants further  allege  that  the  plaintiff,  J.  B.  Wat- 
kins,  is  a  member  of  the  American  Banking-  Asso- 
ciation, a  combination  and  association  having  for 
its  object  and  purpose  the  controlling,  rcRulating, 
and  fixing  the  amount  of  money  in  actual  circula- 
tion, and  for  the  controlling,  regulating,  and  fixing 
the  rate  of  interest,  and  the  rate  of  use  aod  for- 
bearance of  money  charged  and  to  be  charged  by 
its  members  of  their  customers  and  borrowers. 
That  said  association  is  illegal,  unlawful,  and  con- 
trary to  public  policy.  That  by  reason  of  the  ex- 
istence of  said  combination  and  its  actions  as 
aforesaid,  in  the  furtherance  of  the  object  of  said 
combination,  these  defendants  have  been  injured 
and  damaged,  and  their  ability  to  pay  and  meet 
their  contracts  has  been  controlled.  Wherefore 
these  defendants  demand  Judgment  against  the 
plaintiff  for  costs  of  suit,  and  for  such  other  and 
further  relief  as  equity  may  require.'* 

Thomas  S.  Moffett,  one  of  the  defendants,  filed 
an  answer  and  cross-petition  to  recover  $3JtJt)  of 
Glenn  and  wife,  and  also  to  foreclose  a  mortgage 
upon  the  premises  described  In  plaintiff's  petltkni, 
executed  on  the  lf>t  of  March,  1886,  by  them  to  se- 
cure a  note  of  $235  with  interest.  Glenn  and  wife 
filed  an  answer  to  this  cross-petition.  The  mort- 
gage executed  and  delivered  to  the  home  contained 
the  following  provision:  "  It  is  further  airreed 
that  in  case  of  default  In  the  payment  of  said  bond, 
or  any  part  thereof,  or  any  of  the  sums  of  money 
to  become  due  herein  specified,  according  to  the 
tenor  and  effect  of  said  bond,  or  in  the  case  of  the 
breach  by  the  said  party  of  the  first  part  of  any  of 
the  covenants  or  agreements  herein  mentioned  by 
said  first  party  to  t>e  performec^,  then,  and  in  that 
case,  the  bond  secured  hereby  shall  bear  interest  at 
the  rate  of  12  per  cent  per  annum  from  date,  and 
this  conveyance  shall  become  absolute,  and  the 
party  of  the  second  part  t>e  at  once  entitled  to  the 
possession  of  the  said  above-described  premises, 
and  to  have  and  receive  all  the  rents  and  profits 
thereof." 

Trial  had  before  the  court  without  a  Jury,  on  the 
29th  of  January,  1894.  The  court  found  that  the  al- 
legations of  the  plaintiff's  petition  were  true,  and 
that  there  was  due  the  plaintiff,  as  therein  alleged, 
from  the  defendants  Marshall  H.  Glenn  and  Lillie 
O.  Glenn,  $l.iiOO  as  principal,  and  S962JS5,  as  inter- 
est, aggregating  $2,452.5&«  and  that  the  mortgage  in 
plaintiff's  petition  set  forih  was  and  Is  a  first  and 
prior  lien  on  the  premises  described  therein.  The 
court  further  found  that  there  was  due  to  the  de- 
fendant T.  S.  Moffett,  from  Glenn  and  wife  $^ 
with  interest,  and  that  the  mortgage  set  out  in  his 

getition  was  a  second  lien  upon  the  premises, 
ubsequently  the  court  rendered  personal  Judg- 
ments upon  its  findings  against  Glenn  and  wife,  and 
for  a  foreclosure  of  the  morigaged  premises,  and  a 
sale  thereof  to  pay  the  Judgment,  interest,  and  costs. 
The  Judgment  or  decree  of  foreclosure  providedr 
**  It  is  hereby  further  ordered,  adjudged,  and  decreed 
that  the  sheriff  making  said  sale  shall  execute  and 
deliver  to  the  purchaser  or  purchasers  of  said  mort- 
gaged premises,  or  any  part  thereof,  at  said  fore- 
closure sale,  a  good  and  sufficient  certificate  of  pur- 
chase for  the  premises  so  sold,  upon  the  confirma- 
tion of  said  sale,  as  provided  by  the  laws  of  the 
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state  of  Kansas  (Laws  1896,  chap.  109,  M  1,  2,  26), 
contalDlngr  a  description  of  the  property  pur- 
chased and  the  amount  of  money  paid  by  each 
purchaser,  together  with  the  amount  of  costs  up  to 
said  date,  and  statinir  that,  uniess  redemption  is 
made  within  eighteen  months  thereafter  acoordlnir 
to  law,  the  purchaser,  or  his  heirs  or  hisasslirns,  will 
be  entitled  to  a  deed  to  the  same;  and  that,  upon  the 
makinflr  and  execution  of  such  deed  or  deeds  to 
such  purchaser  or  purchasers,  an/  of  the  defend- 
ants who  may  t>e  in  possession  of  said  mortgaired 
premises,  or  any  person  or  persons  holding  posses- 
sion under,  through,  or  by  them,  or  either  of  them, 
since  the  commencement  of  this  action,  shall  im- 
mediately surrender  the  possession  of  said  premises 
to  such  purchaser  or  purchasers,  upon  production 
of  such  sheriff's  deed.  That  upon  production  of 
such  sheriff's  deed  to  said  mortgaged  premises,  if 
the  parties  in  possession  of  the  same  neglect  or  re- 
fuse to  surrender  the  possession  of  said  premises 
to  the  purchaser  at  said  sheriff's  sale,  a  writ  of  as- 
sistance shall  be  issued  by  the  clerk  of  the  district 
court,  upon  the  application  of  the  purchaser  at  said 
sheriff's  sale,  directing  the  sheriff  of  said  county  to 
take  possession  of  said  mortgaged  premises,  and  de- 
liver the  same  to  said  purchaser.  It  is  hereby 
further  ordered,  adjudged,  and  decreed  that,  from 
and  after  the  execution  of  such  deed  or  deeds,  each 
and  all  of  the  defendants  herein  named  shall  be  for- 
ever barred,  both  at  law  and  in  equity,  from  any 
right,  title,  lien,  or  interest  in,  to  or  against  the 
mortgaged  premises  hereinbefore  described." 

Sections  1,  2,  and  26  of  said  chapter  109  read  as 
follows: 

*'8ec.  1.  After  sale  by  the  sheriff  of  any  real  es- 
tate on  execution,  special  execution,  or  order  of 
sale,  he  shall,  if  the  real  estate  sold  by  him  is  not 
subject  to  redemption,  at  once  execute  a  deed 
therefor  to  the  purchaser;  but  if  the  same  is  sub- 
ject to  redemption,  he  shall  execute  to  the  pur- 
chaser a  certificate  containing  a  description  of  the 
property  and  the  amount  of  money  paid  by  such 
purchaser,  together  with  the  amount  of  the  costs 
up  to  said  date,  stating  that  unless  redemption  is 
made  within  eighteen  months  thereafter  according 
to  law,  that  the  purchaser  or  his  heirs  or  assigns 
will  be  entitled  to  a  deed  to  the  same:  provided, 
that  any  contract  in  any  mortgage  or  deed  of  trust 
waiving  the  right  of  redemption  shall  be  null  and 
void. 

''Sec.  2.  The  defendant  owner  may  redeem  any 
real  property  sold  under  execution,  special  execu- 
tion, or  order  of  sale,  at  the  amount  sold  for.  to- 
gether with  interest,  costs,  and  taxes,  as  provided 
for  in  this  act,  at  any  time  within  eighteen  months 
from  the  day  of  sale  as  herein  provided,  and  shall 
in  the  meantime  be  entitled  to  the  possession  of 
the  property;  but  where  the  court  or  Judge  shall 
find  that  the  lands  and  tenements  have  been  aban- 
doned, or  are  not  occupied  in  good  faith,  the  period 
of  redemption  for  defendant  owner  shall  oe  six 
months  from  the  date  of  sale,  and  all  Junior  lien 
holders  shall  be  entitled  to  three  months  to  redeem 
after  the  expiration  of  said  six  months." 

**Sec.  26.  The  sheriff  shall  at  once  make  a  return 
of  all  sales  made  under  this  act  to  the  court;  and 
the  court,  if  it  finds  the  proceedings  regular  and  in 
conformitv  with  law  and  equity,  shall  confirm  the 
same  and  direct  that  the  clerk  make  an  entry  upon 
the  Journal  that  the  court  finds  that  the  sale  has  in 
all  respects  been  made  in  conformity  to  law,  and 
order  that  the  sheriff  make  to  the  purchaser  the 
certificate  of  sale  or  deed  provided  for  in  section  1 
of  this  act." 

To  the  Judgment,  decree,  and  order  of  the  court 
directing  the  issuance  of  a  certificate  of  purchase, 
under  chapter  109,  Laws  1898,  J.  B.  Watkins,  the 
plaintiff  below,  excepted,  and  brings  the  case  here 
for  review  and  reversal. 

The  question  for  our  determination  In  this  case  is 
whether  chapter  109,  Laws  1893,  relating  to  the 
sale  and  redemption  of  real  estate,  was  intended 
by  the  legislature  to  operate  retrospectively,  so  as 
to  apply  to  mortgage  contracts  existing  at  and  be- 
fore its  passage.  Involved  in  this  is  the  further 
question  whether,  if  the  act  was  intended  to  apply 
to  sucli  contracts,  it  violates  article  1,  9  10,  of  the 
Constitution  of  the  United  States,  which  ordains 
that  ''no  state  shall  pass  any      .       .  law 

impairing  the  obligation  of  contracts."  The  con- 
tention on  the  part  of  the  plaintiff  is  that  chapter 
109  was  not  intended  by  the  legislature  to  apply  to 
mortgage  contracts  entered  into  prior  to  its  pas- 
sage, and  that,  if  such  were  the  intention  of  the 
legislature  the  act  is  unconstitutional  as  to  such 
contracts.    It  is  admitted  upon  the  part  of  the  de- 
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fendants  below  that  if,  under  the  provisions  of 
the  statute  of  1803,  there  is  any  material  change  or 
impairment  of  the  contract  rights  secured  under 
the  mortgage,  however  slight,  it  is  unconstitu- 
tional. But  the  claim  is  that  the  statute  acts  on 
the  remedy  only;  that  the  plaintiff  has  under 
that  act  a  substantial  remedy  to  enforce  the  pro- 
visions of  his  mortgage;  and  therefore  that  It  is 
constitutional,  and  was  intended  by  the  legislature 
to  apply  to  all  contracts,  whether  made  t>efore  or 
after  its  passage.  It  is  conceded  "that  the  laws 
which  subsist  at  the  time  and  place  of  making  the 
contract  and  where  it  is  to  be  performed,  enter  into 
and  form  a  part  of  it,  as  if  they  were  expressly  re- 
ferred to  or  incorporated  in  its  terms."  United 
States  v.  Quincy,  71  U.  S.  4  Wall.  685, 18  L.  ed.  408. 
It  has  been  ruled  in  Seibert  v.  United  States,  122  U. 
S.  284, 80  L.  ed.  1161,  "that  the  remedy  subsisting  in 
a  state  when  and  where  a  contract  is  made  and  is 
to  he  performed  is  a  part  of  its  obligation,  and 
that  any  subsequent  law  of  the  state  which  so  af- 
fects that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden  by  the 
Constitution,  and  is  therefore  void."  Again  in 
Louisiana  v.  New  Orleans,  101  U.  S.  206, 26  L.  ed.  132, 
the  court  held:  "The  obligation  of  a  contract  is 
impaired  by  such  legislation  as  lessens  the  efficacy 
of  the  remedy  which  the  law  in  foroe  at  the  time 
they  were  made  provided  for  enforcing  them. 
Whatever  legislation  lessens  the  efficacy  of  these 
means  impairs  the  obligation.  If  it  tend  to  post- ' 
pone  or  retard  the  enforcement  of  the  contract, 
the  obligation  of  the  latter  is  to  that  extent 
weakened.  The  Latin  proverb  Qui  cU4)  dat  bis  dat 
—'He  who  gives  quickly  gives  twice'— has  its  coun- 
terpart in  a  maxim  equally  sound,  Q!Ui  aeritu  hoIvU, 
minus  nolpft,— 'He  who  pays  too  late,  pays  less.' 
Any  authorization  of  the  postponement  of  pay- 
ment, or  of  means  by  which  such  postponement 
may  be  effected,  is  in  conflict  with  the  constitu- 
tional inhibiUon." 

Whether  the  contract  sued  on  is  modified  or  af- 
fected by  the  act  of  1893,  if  held  to  apply,  is  a  test 
to  the  constitutionality  of  the  act.  If  that  act  les- 
sens the  value  of  the  mortgage  or  its  security,  it 
cannot  operate  upon  such  a  contract  in  existence  at 
the  time  of  its  passage.  The  act  provides  that  the 
mortgagor  shall  have  eighteen  months  from  the 
date  oisale  to  redeem;  that  a  receiver  can  only  be 
appointed  in  case  of  waste;  that  the  income  during 
the  period  for  redemption,  except  what  is  necessa- 
ry to  keep  up  repairs  and  prevent  waste,  shall  go 
to  the  owner  or  defendant  in  execution  or  the  owner 
of  the  legal  title.  Under  the  express  condition  of 
the  mortgage  sued  on,  in  case  of  default  in  the  pay- 
ment of  the  debt  secured,  the  mortgagee  is  entitled 
"to  have  and  receive  all  the  rents  and  profits  of  the 
the  mortgaged  premises  to  apply  upon  his  note  or 
bond."  Under  the  former  law,  a  receiver  could 
have  been  appointed  to  take  possession  of  the 
mortgaged  premises,  collect  the  rents  and  profits 
thereof,  and  apply  the  same,  less  expenses,  to  the 
satisfaction  of  the  debt.  The  act  of  1803  deprives 
the  mortgagee  of  this  right,  and  therefore  of  a  part 
of  the  security  given  by  the  very  terms  of  his  mort- 
gage. 

Again,  the  act  carves  out  for  the  mortgagor  or 
the  owner  of  the  mortgaged  property  an  estate  of 
several  months,  more  than  obtainable  by  him  under 
the  former  law,  with  full  right  of  possession,  and 
withoutpaying  rents,  profits,  or  taxes.  Under  the 
former  law,  after  a  foreclosure  and  sale  of  the 
mortgaged  premises,  the  purchaser  was  given 
actual  possession  as  soon  as  the  sale  was  confirmed 
and  the  sheriff's  deed  issued.  Thereafter  the  mort- 
gagor or  the  owner  had  no  possession,  title,  or  right 
in  any  way  to  the  premises.  In  the  counties  where 
the  courts  are  almost  continually  in  session,  as 
Atchison.  Shawnee,  Sedgwick,  and  Wyandotte,  and 
in  other  counties  of  the  state  where  there  are  fre- 
quent sessions  of  the  courts,  a  sheriff's  deed  gen- 
ally  issues  in  a  few  days  after  the  sale.  To  contend 
that  the  actual  possession  of  the  mortgaged  prem- 
ises by  the  mortgagor  or  owner  for  any  specific 
period  of  time,  whether  it  be  for  six,  twelve,  or 
eighteen  months,  after  a  Judicial  sale,  gives  the 
same  security  to  the  mortgagee  as  the  former  law, 
which  permitted  the  purchaser  of  the  premises  un- 
der a  decretal  sale  to  take  possession  as  soon  as  the 
sale  was  confirmed  and  the  sheriff's  deed  issued,  is 
to  claim  that  the  possession  of  real  estate  is  of  no 
value  whatever.  As  was  forcibly  observed  by  Al- 
len. J.,  in  Greenwood  v.  Butler,  52  Kan.  424,  22  L. 
R.  A.  465:  "It  cannot  be  said  that  a  sale  of  lands 
with  a  right  of  possession  remaining  in  the  Judg- 
ment debtor  for  a  year  and  a  half  thereafter  is  the 
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same  tblDR  em  a  sale  with  a  rifirbt  to  immediate  pos- 
sessiOD  OD  oonflrmation  of  the  sale.  It  is  simply  the 
carvinir  out  and  takiii«r  away  from  the  estate  or- 
iflrinally  decreed  to  be  sold  another  estate  limited 
for  a  year  and  a  half.  It  diminishes  the  value  of 
the  lands  to  be  sold  by  just  exactly  the  value  of  the 
tenure,  rent  free,  for  a  year  and  a  half.  The  fact 
that  the  Judgment  would  still  draw  Interest  does  not 
affect  the  question  as  to  the  value  of  the  security 
to  be  sold  for  its  satisfaction."  In  our  opinion,  the 
oblifration  of  the  morgage  contract  in  this  case  is 
substantially  impaired  by  the  act  of  1888,  if  that 
act  operates  upon  contracts  in  existence  at  the 
date  of  its  passave,  as  it  injuriously  affects  the 
value  of  the  mortgafi^e  security.  The  act,  there- 
fore, if  applied  to  past  contracts,  is  unconstitu- 
tional and  void. 

We  think  this  conclusion  is  fully  supported  by  the 
great  weicrht  of  authority,  and  especially  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States, 
which  are  controlling  in  the  interpretation  of  the 
provisions  of  the  Federal  Ck)n8titution.  In  Pounds 
v.  Bodffers,  62  Kan.  668.  it  was  ruled  that,  *'  the  sale 
of  land  for  deUnquent  taxes,  under  the  statute,  con- 
stitutes a  contract  between  the  purchaser  and  the 
state,  the  terms  of  which  are  found  in  the  law  then 
in  force  .  .  .  All  matters  relative  to  the  sale  and 
oonveyanoeof  land  for  taxes  under  any  prior  statute 
shall  be  fully  completed  according  to  the  laws  un- 
der which  they  originated,  the  same  as  if  such  laws 
remained  in  force."  In  Blxby  v.  Bailey,  11  Kan. 
368,  Brewer,  J.,  speaking  for  the  court.  In  referring 
to  the  redemption  law  of  the  4th  of  June,  1861,  ob- 
served: ^*  It  is  insisted  that  under  the  law  in  force 
at  the  time  of  the  decree  and  sale  the  debtor  had 
two  years  to  redeem,  and  therefore  the  sheriff's 
deed  was  void.  The  note  and  mortgage  were  exe- 
cuted before  the  redemption  law,  and  therefore  un- 
affected by  its  provisions."  He  cited  Bronson  v. 
Kinzie,  42  U.  S.  I  How.  811, 11 L.  ed.  148.  In  Ogden  v. 
Walters,  12  Kan.  288,  Valentine,  J.,  stated:  *'At  the 
time  said  mortgage  was  executed  (in  1868)  there  was 
no  law  authorizintr  a  redemption  of  land  from  a 
aheriff^ssale,  and  the  law  of  June  4, 1861(Comp.  Laws, 
709),  cannot  have  a  retrospective  operation  so  as 
to  apply  to  said  mortgage.^'  In  view  of  these  ex- 
pressions of  this  court  delivered  by  such  eminent 
and  painstaking  Jurists  as  Brewer  and  Valentine, 
and  considering  that  section  1  of  chapter  109  pro- 
vides for  deeds  to  issue  at  once  on  sales  of  real  es- 
tate not  subject  to  redemption,  and  for  certificates 
to  issue  on  sales  subject  to  redemption,  we  think 
the  legislature  did  not  intend  that  the  provisions  of 
the  act  of  1888  should  apply  to  mortgage  contracts 
existing  at  the  date  of  its  passage.  No  statute, 
however  positive  in  its  terms,  is  to  be  construed  as 
designed  to  interfere  with  existing  contracts,  rights 
of  action,  or  suits,  and  especially  vested  rights,  un- 
less the  intention  that  it  should  so  operate  is  ex- 
pressly declared.  And  courts  will  apply  new  stat- 
utes only  to  future  cases,  unless  there  is  something 
in  the  very  nature  of  the  case,  or  In  the  language 
■of  the  new  provision,  which  shows  that  they  were 
intended  to  have  a  retroactive  operation.  Potter's 
Bwarr.  Stat.  76;  Id.  102, 168,  note.  Sedgwick,  in  bis 
work  on  the  Ck>nstruction  of  Statutes  and  Consti- 
tutions (2d  ed.),  after  stating  that  the  retrospective 
or  retroactive  statutes,  independently  of  certain 
exceptions,  are  within  the  scope  of  the  legislative 
authority,  yet  says  that  "such  laws,  as  a  general 
rule,  are  objectionable,  and  the  Judiciary  will  give 
all  laws  a  prospective  operation  only,  unless  their 
language  is  so  clear  as  not  to  be  susceptible  of  any 
oonstruction."  Page  178.  Again  he  says:  "The 
courts  refuse  to  give  statutes  a  retroactive  con- 
struction, unless  the  intention  is  so  clear  and  posi< 
tive  as  by  no  possibility  to  admit  of  any  other  oon- 
atruction."  Page  166.  If  the  legislature  intended 
the  act  to  be  retrospective  in  its  operation  so  as  to 
apply  to  prior  mortgages,  the  followinsr  decisions 
or  the  Supreme  Court  of  the  United  States,  and  the 
reasons  given  therein,  are  conclusive  that  the  act  is 
unconstitutional  and  void  as  to  such  contracts:  Og- 
den V.  Saunders,  26  U.  S.  12  Wheat.  218,  327, 6  L.  ed. 
O06, 610;  Green  v.  Biddie.  21  U.  S.  8  Wheat.  1-107.  6  L. 
ed.  547-678:  Bronson  v.  Kinzie,  42  U.  S.  1  How.  811, 11 
L.  ed.  148;  McCracken  v.  Hayward,  48  U.  a  2  How. 
608, 11 L.  ed.  397;  Gantly  v.  Ewing.  44  U.  S.  8  How.  716, 
llL.ed.79e;  Ex  porte  City  Bank,  44  U.  S.  828, 11  L. 
ed.  619;  Clark  v.  Keyburn,  76  U.  S.  8  Wall.  322, 19  L. 
ed.  366;  Walker  v.  Whitehead,  88  U.  S.  16  Wall.  814, 
21  L.  ed.  867;  Howard  v.  Bugbee,  66  U.  S.  24  How. 
461, 16  L.  ed.  758;  Planters'  Bank  v.  Sharp,  47  U.  S.  6 
How.  801.  12  L.  ed.  447:  Gunn  v.  Barry,  82  U.  &  15 
Wall.  610, 21  L.  ed.  212;  Brine  v.  Hartford  F.  Ins.  Co. 
IN)  U.  S.  627, 687, 24  L.  ed.  868, 862;  Memphis  v.  United 
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States,  07  U.  a  298, 24  L.  ed.  920;  Kring  v.  Bftaomi, 
107  U.  S.  233,  27  L.  ed.  510;  BuU  v.  Muscatine,  Tb  U. 
S.  8  Wall.  575. 19  L.  ed.  490;  Port  of  Mobile  v.  United 
States.  116  U.  S.  805,  29  L.  ed.  626;  Curran  v.  Arkan- 
sas, 66  U.  S.  15  How.  819,  14  L.  ed.  712;  LouWanm  v. 
New  Orleans,  102  U.  S.  206.  26  L.  ed.  138;  Selbert  ▼. 
United  States,  122  U.  S.  284, 80  L.  ed.  1161;  Edwards 
V.  Kearzey.  96  U.  S.  595. 24  L.  ed.  798.  As  sustainlnc 
the  constitutionality  of  chapter  100  to  prior  oon- 
traots,  we  are  referred  to  Connecticut  Mut.  L.  Ins. 
Co.  V.  Cushman.  108  U.  &  51,  27  L.  ed.  648:  Morley  v. 
Lake  Shore  &  M.  S.  R.  Co.  146  U.  S.  162. 86  L.  ed.  fiS; 
Fourth  Nat.  Bank  v.  Francklyn.  120  U.  S.  747. 30  L. 
ed.  825;  Curtis  v.  Whitney,  80  U.  S.  18  Wall.  68.  » 
L.  ed.  618:  Antoni  v.  Greenhow,  101  U.  S.  769, 27  L. 
ed.  468.  The  cases  mostly  commented  upon  are 
Connecticut  Mut.  L.  Ins.  Co.  v.  Cushman,  and 
Morley  v.  Lake  Shore  &  M.  &  K.  Co.  mprcL  In  the 
Cushman  Case,  the  action  was  between  the  pur- 
chaser of  the  mortgaged  property  at  the  decretal 
sale  and  the  party  entitled  to  redemption.  The 
mortgagee  was  not  a  party,  or  interested.  Tbe 
courtruled  that  the  lUinoisstatute  for  1879,  reducing 
tbe  Interest  from  10  per  cent  to  8.  was  valid  between 
the  purchaser  of  mortgaged  premises  and  the  party 
entitled  to  redemption,  although  the  mortgage  was 
given  before  the  passage  of  the  statute.  Mr.  Jus- 
tice Harlan,  in  delivering  the  opinion  in  that  case, 
said  among  other  things:  ^'Certainly  the  obligation 
of  that  contract  was  not  impaired  by  the  act  of  I879I. 
for  it  did  not  diminish  the  duty  of  the  mortgagor 
to  pay  what  he  agreed  to  pay,  or  shorten  tbe  period 
of  payment,  or  interfere  with  or  take  away  any 
remedy  which  the  mortgagee  had.  by  existing  law. 
for  the  enforcement  of  its  contract.  The  statute  in 
force  when  the  mortgage  was  executed,  prescribing 
the  rate  of  Interest  which  the  amount  paid  or  bid 
by  tbe  purchaser  should  bear,  as  between  him  and 
the  party  seeking  to  redeem,  had  no  relation  to  the 
obligation  of  the  contract  between  the  mortgagor 
and  the  mortgagee.  The  mortgagor  might,  per- 
haps, have  claimed  that  his  statutory  right  to  re- 
deem could  not  be  burdened  by  an  increased  rate 
of  interest  beyond  that  prescribed  by  statute  at  the 
time  he  executed  the  mortgage.  But.  as  to  the 
mortgagee,  the  obligation  of  the  contract  was  fully 
met  when  it  received  what  the  mortgage  and  stat- 
ute in  force  when  the  mortgage  was  executed,  en- 
titled it  to  demand."  And  after  referring  to  Ed* 
wards  v.  Kearzey,  96  U.  S.  505. 24  L.  ed.  793.  and  other 

grior  decisions  of  the  Supreme  Court  of  the  United 
tates,  remarked:  "  These  decisions  clearly  hare  no 
application  to  the  case  now  before  the  court.  Tbe 
laws  with  reference  to  which  the  parties  must  be 
assumed  to  have  contracted,  when  the  mortgage 
was  executed,  were  those  which  In  their  direot  or 
necessary  legal  operation  controlled  or  affected  the 
obligations  of  such  contract.  We  have  seen  that 
no  reduction  of  the  rate  of  interest,  as  between  tbe 
purchaser  of  mortgaged  property  at  decretal  sale 
and  the  party  entitled  to  redeem,  affected,  or  oould 
possibly  affect,  the  right  of  the  insurance  company 
to  receive,  or  the  duty  of  mortgagor  to  pc^r,  the 
entire  mortgage  debt,  with  interest  as  stipulated  in 
the  mortgage  up  to  the  decree  of  sale.  And  the  re- 
sult of  the  sale  in  this  ease  shows  that  the  company, 
as  mortgagor,  has  received  all  that  it  was  entitled 
to  demand." 

In  this  case  there  is  no  showing  that  the  mort- 
gagee can  or  will  receive  all  that  ne  is  entitled  to 
demand  under  the  decree  complained  of.  If  the 
plaintiff  in  this  case  had  received  the  full  amount 
of  his  mortgage,  with  interest  and  costs,  he  would 
not  be  here.  In  the  Morley  Case,  supra^  the  court 
ruled  that  a  state  statute,  rcduoinflr  the  rate  of  inter- 
est upon  Judgments  obtained  within  the  courts  of 
the  state,  is  not,  when  applied  to  one  previous  to  its 
passage,  in  violation  of  section  1  of  the  14th  Amend- 
ment  of  the  Constitution  of  the  United  States.  Mr. 
Justice  Shiras,  in  delivering  the  opinion,  obaerved: 
"Interest  on  a  principal  sum  may  he  stipulated  for 
in  the  contract  itself,  either  to  run  from  the  date 
of  the  contract  until  it  matures,  or  until  payment 
is  made;  and  Its  payment  in  such  a  case  is  as  much 
a  part  of  the  obligation  of  contract  as  the  prinoipiU. 
and  equally  within  the  protection  of  the  Constitu- 
tion. But  if  the  contract  itself  does  not  provide 
for  interest,  then,  of  course,  interest  does  not  ao- 
crue  during  the  running  of  the  oonti«ct,  and 
whether,  after  maturity  and  a  failure  to  pay,  inter- 
est shall  accrue,  depends  wholly  on  the  law  of  the 
state,  as  declared  by  its  statutes.  If  the  ntate  de- 
clares that,  in  case  of  the  breach  of  a  oontraot,  in- 
terest shall  accrue,  such  interest  is  in  the  nature  of 
damages,  and.  as  between  the  parties  to  the  oon- 
tract,  such  interest  will  continue  to  run  untfl  pay- 
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ment,  or  until  the  owner  of  the  cause  of  action 
elects  to  merjre  It  into  Judg^ment.  ...  It  is 
contended  on  behalf  of  the  piaintifT  in  error,  as 
stated  above,  that  the  Judgment  is  itself  a  contract, 
and  includes  within  the  scope  of  its  obliiration  the 
duty  to  pay  interest  thereon.  As  we  have  seen,  it 
is  doubtless  the  duty  of  the  defendant  to  pay  the 
interest  that  shall  accrue  on  the  Judirment,  if  such 
interest  be  prescribed  by  statute,  but  such  duty  is 
created  by  the  statute,  and  not  by  the  airreement 
of  the  parties,  and  the  Judirment  is  not  itself  a  con- 
tract within  the  meaning  of  the  constitutional  pro- 
vision invoiced  by  the  plaintiff  In  error.  The  most 
important  elements  of  a  contract  are  wanting. 
There  is  no  aggregatio  mcntium .  The  defendant  has 
not  voluntarily  assented  or  promised  to  pay.  *  A 
Judg'ment  is  in  no  sense  a  contract  or  agreement 
between  the  parties.' "  These  oases,  and  the  other 
United  States  cases  referred  to,  to  sustain  the  de- 
cree of  the  trial  court,  are  olearlv  distinffuisbable 
from  the  Federal  decisions  cited  by  us  against  the 
act  of  1803,  if  it  be  sriven  a  retrospective  operation. 
Finally,  it  is  sufrirested  that,  if  chapter  100  is  not 
retro6i>ective,  there  will  be  rreat  confusion  in  the 
courts  in  the  mode  of  procedure  in  f  oreclosinir  and 


sellinir  mortmred  property.  But  the  act  of  1806 
itself  specifloally  provides  that  in  some  cases  real 
estate  may  be  sold  without  redemption,  and  in 
other  cases  t>e  sold  subject  to  redemption;  hence 
the  act  does  not  command  uniformity  of  proced- 
ure. Laws  1893,  chap.  100.9  1.  Further,  tbesuflr- 
g^wtion  of  confusion  of  procedure  in  the  courts 
could  be  used  as  effectively  a^rainst  the  decision  in 
Greenwood  v.  Butler,  supra,  as  in  this  case.  There 
were  many  Judgments  rendered  in  this  state  before 
the  passa^re  of  chapter  100,  foreclosing  mortgages 
upon  realestate,  where  the  sales  did  not  occur  until 
after  the  passage  of  the  act.  Yet  this  court  held 
unanimously  that  the  act  had  no  retrospective, 
operation  as  to  Judgments  rendered  before  Its  pass- 
age. Therefore  the  argument  concerning  the  eon- 
fusion  of  procedure  is  one  of  degree  only  between 
Judgments  and  mortgages  existing  prior  to  the 
passage  of  the  act.  We  think  such  an  agument  is 
without  substance.  The  Judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remanded, 
with  direction  to  the  court  below  to  correct  the 
decree  complained  of,  and  to  order  that,  after  sale 
and  confirmation,  a  sheriff's  deed  shall  issue  accord- 
ing* to  law. 


ILLINOIS  SUPREME  COURT. 


James  BE  A  VAN.  Appt , 

V, 

Sarah  WENT  et  al. 

(155  lU.  500.) 

!•   The  common-law  rule  that  one  eitl- 
sen  cannot  inherit  ft^m  another  where 


kinship  must  be  traced  thrcm^h  a  non- 
resident alien  cannot  be  rejected  as  repug- 
uant  or  inapplicable  to  our  institutions  or  the 
condition  of  things  in  this  country,  under  a  stat- 
utory adoption  of  the  general  principles  of  Uie 
common  law  so  far  as  applicable. 

2.   The  repeal  of  a  statute  which  abrogated 
a  common-Uiw  rule  revives  that  rule. 


NOTK.— fir^eet  of  8tat€  CongtUutioru  and  ftatuUa 
upon  the  qiuttion  of  inheritance  by  or  from  an 
alien. 

I.  United  States  statutetu 
IL  State  Constitutiom  and  statutes  and  their  eon- 

gtruction, 
Iir.  Decisions  under  fhc  En(^ith  statutes. 

Upon  the  question  of  an  alien's  right  to  inherit, 
see  note  to  Eaiston  v.  Huott,  post,  —  (1806). 

Upon  the  question  of  the  effect  of  state  Constitu- 
tions and  statutes  upon  inheritance  through  an 
alien,  see  note  to  DeWolf  v.  Middleton  (EL  L)  pott, 
146  0806). 

The  effect  of  treaties  upon  the  right  of  an  alien 
to  inherit  will  form  a  separate  note. 

As  to  treaty  iruaranties  to  aliens,  see  note  to 
Oandolf  v.  Hartman  (C.  C.  S.  D.  Cal.)  16  L.  R.  A. 
277  (1802). 

Upon  the  question  of  the  disability  of  aliens  aiKl 
the  escheat  of  property,  see  tiote  to  American 
Mort«r.  Ck>.  V.  Tennille  (Ga.)  12  L.  R.  A.  580  0801),  and 
brief  in  Toole  v.  Toole  (N.  Y.)  2  L.  B.  A.  466  (1880). 

I.  UnUed  States  statutes. 

By  the  act  of  Congress  of  March  8, 1887,  ohap.  840 
(1  Sup.  U.  8.  Rev.  Stat.  vol.  1,  1874,  1801,  p.  556), 
"An  Act  to  Restrict  the  Ownership  of  Real  Es- 
tate in  the  Territories  to  American  Citizens,**  etc., 
it  is  enacted  that  it  shall  be  unlawful  for  any  per- 
son or  persons  not  citizens  of  the  United  States,  or 
who  have  not  lawfully  declared  their  intention  to 
become  such  citizens,  or  for  any  corporation  not 
created  by  or  under  the  laws  of  the  United  States, 
or  of  ksome  state  or  territory  of  the  United  States, 
to  hereafter  acquire,  hold,  or  own  real  estate  so 
hereafter  acquired,  or  any  interest  therein,  in  any 
of  the.  territories  of  the  United  States  or  in  the  Dis- 
trict of  Columbia,  except  such  as  may  be  acquired 
by  inheritance  or  in  good  faith  in  the  ordinary 
81  L.  R  A. 


course  of  Justice  in  the  collection  of  debts  hereto- 
fore created:  Provided,  that  the  prohibition  of 
this  section  shall  not  apply  to  cases  in  which  the 
right  to  hold  or  dispose  of  lands  in  the  United 
States  is  secured  by  existing  treaties  to  the  citizens 
or  subjects  of  foreign  countries,  which  rights,  so 
far  as  they  may  exist  by  force  of  any  such  treaty, 
shaU  continue  to  exist  so  long  as  such  treaties  are 
in  force,  and  no  longer. 

IT.  State  Constitutions  and  statutes  and  their  con- 
struction. 

Alabama. 

An  act  of  the  legislature  rendering  an  alien  ca- 
pable of  inheriting  as  if  he  were  a  citizen  is  a  re- 
moval only  of  the  defect  or  want  of  inheritable 
blood,  but  cannot  by  construction  be  so  enlarged 
as  to  render  a  deceased  alien  capable  of  transmit- 
ting to  such  alien  an  inheritanoe.  Congregational 
Church  V.  Morris,  8  Ala.  182. 

A  state  statute  waiving  the  right  to  escheat,  and 
giving  an  alien  a  right  to  take  from  a  deceased 
alien,  makes  him  sole  heir,  although  there  may  be 
others  of  the  same  relationship  to  the  decedent, 
who,  if  citizens,  would  take  as  heirs  along  with  such 
one.    ibid. 

The  Constitution  of  Alabama  of  1875,  in  which  it 
is  declared  that  foreiiniers  who  are  bona  fide  resi- 
dents shall  enjoy  the  same  rights  in  respect  to  the 
possession,  enjoyment,  and  inheritance  of  property 
as  native-bom  citizens,  forbade  the  legislature 
to  make  any  discrimination  against  resident 
foreigners,  but  left  the  competency  of  the  law- 
making power  quite  ample  to  conferring  on  non- 
resident aliens  the  same  property  rights  as  might  be 
enjoyed  by  such  resident  foreigners  or  by  indlvid- 
nal  or  naturalized  citizens.  Nicrosi  v.  PhiUipi,  01 
Ala.  200,  Wr  0800). 

It  has  been  held  that  such  constitutional  pro- 
vision was  a  limitation  merely  on  the  otherwise 
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8.   Astatatoiy  proTloiontlMtt  an  estate 
■hall  descend  in  equal  parts  to  next 

of  Idn  does  not  make  the  descent  to  collateral 
kindred  Immediate,  so  as  to  avoid  the  effect  of 
alienage  of  ancestors  through  whom  kinship  is 
traced.  ^ 

(Craig  and  Baker,  JJ..  dissentJ 
(January  15,1885.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Cook  County  sustain- 
ing a  demurrer  to  a  complaint  filed  to  obtain 
partition  of  the  real  estate  of  William  Went, 
deceased.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Prentiss*  Montfl^omery»  A  BUI* 

for  appellant: 

The  "  sisters  and  their  descendants'*  are  non- 
resident aliens,  and  as  such  are  incapable  of 
taking  and  holding  real  estate  in  this  state  be- 
cause of  our  statute;  therefore  the  estate  de- 
scends as  *'  intestate"  estate  to  the  heir  at  law 
or  '-next  of  kin"  * 'capable  of  inheriting." 

Rev.  Sut.  1893,  Hurd's  ed.  chap.  6;  4  Kent, 
Com.  p.  541;  7  Am.  L.  Rev.  pp.  56.  57;  1  Jar- 
man,  Wills,  p.  311.  and  cases  cited;  2  Redf. 
Wills,  pp.  175,  176;  Mills  v.  dewberry,  113 
HI.  123,  54  Am.  Rep.  218;  Wunderle  v.  Wun- 
derle,  144  111.  40,  19  L.  R  A.  84;  SehuUze  t. 
8chultze,  144  111.  290.  19  L.  R.  A.  90. 


boundless  power  of  the  legislature  in  the  premises, 
and  not  the  grant  of  power  in  any  sense.    Ibid, 

The  Alabama  Code,  9  1014.  being  9  2860  of  the  Ckxie 
of  1876,  provides  tliat  aliens,  resident  or  nonresi- 
dent, may  take  and  hold  property  by  purchase  or 
descent  or  devise  as  native  citizens.    Ibid. 

In  Nicrosi  v.  Phillipi,  gavra,  a  wife  died  intestate 
without  children  or  other  descendants,  possessed  of 
real  estate  held  to  her  sole  and  separate  use,  leaving 
'  her  husband  a  natural-bom  citizen,  and  nonresi- 
dent alien  brother  and  sisters  her  surviving.  It  was 
held  that  under  the  above  sections  of  the  Ck)de  the 
brothers  and  sisters  took  the  estate  to  the  exclusion 
of  her  husband,  whose  marital  rifirhts  had  been  ex- 
cluded by  the  conveyance. 
California. 

It  has  been  held  that  Cal.  Const,  art.  1,  9 17,  does 
not  inhibit  state  legrislation  with  respect  to  the  right 
of  an  alien  to  inherit.  Rt  Billings'  Estate,  66  Cal. 
598  (1884). 

Foreigners  who  are  bona  fide  residents  are  enti- 
tled to  the  same  rights  of  property  under  the  Con- 
stitution of  the  state  of  California  as  native-bom 
citizens.  Mitchell  v.  Hagood,  6  Cal.  148  (1866); 
Slemssen  v.  Bofer,  6  Cal.  260  (1866);  Norrls  v.  Hoyt, 
18  Cal.  217  (1861). 

The  state  Constitutions  expressly  prohibited  non- 
resident aliens  from  inheriting.  Slemssen  v.  Bofer, 
and  Norris  v.  Hoyt,  suj:;ra. 

In  Farrell  v.  Bnrtgbt,  12  Cal.  460  (1850),  the  intes- 
tate, a  resident  of  the  state,  left  surviving  him 
neither  wife  nor  descendants  nor  parent,  and  only 
one  brother,  the  defendant,  and  one  sister,  one  of 
the  plaintiffs.  The  brother  was  a  resident  of  the 
state,  but  the  (dster  and  her  husband,  the  plaintiffs 
in  the  action*  were  both  aliens.  Letters  of  admin- 
istration were  taken  out,  and  under  the  probate 
proceedings  the  real  estate  was  sold  to  a  purchaser 
who  conveyed  to  the  defendant.  Part  of  such  real 
estate  involved  in  the  action  had  been  in  possession 
of  the  defendant  ever  since  intestate's  death.  The 
plaintiffs,  who  had  become  residents  of  California, 
brought  action  to  establish  the  sister's  title  to  half 
the  property  as  coheir  with  her  resident  brother. 
The  court  held  that  the  sister  had  no  claim,  as  she 
was  not,  at  the  time  of  the  descent  cast,  within  the 
terms  of  Cal.  Const,  art.  1,  S  17,  which  provides  that 
^'foreigners  who  are  or  may  hereafter  become  bona 
fide  residents  of  this  state  shall  enjoy  the  same 
rights  in  respect  to  the  possession,  enjoyment,  and 
inheritance  of  property  as  native-bom  citizens," 
and  that  therefore  the  subsequent  residence  of  such 
sister  did  not  retroact  so  as  to  confer  upon  her  any 
right  under  such  section  to  inherit  any  portion  of 
the  real  estate  of  which  her  deceased  brother  died 
possessed. 

In  the  above  case  the  common  law  had  been 
adopted  in  the  state  of  California  at  the  time  of  the 
intestate's  death,  and  there  was  then  no  statute 
changing  the  doctrine.  Cal.  Const,  art.  I,  9 17,  does 
not  alter  the  position  of  nonresident  aliens  In  re- 
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speot  to  the  inheritance  of  real  estate,  but  only  af- 
fects or  removes  the  disability  of  bona  fide  resi- 
dent aliens. 

In  State  v.  Rogers,  18  Cal.  160  (I860),  the  court 
held  that  if  Cal.  Const,  art.  1,  9 17,  was  to  secure  a 
certain  protection  to  such  resident  aliens  as  might 
be  in  the  state  at  the  time  of  the  descent  cast,  yet 
it  was  not  designed  to  comprehend  all  the  law  Is 
respect  to  the  same,  and  further  that  the  legislature 
could  not  abridge  the  privilege,  but  it  was  not  dis- 
abled from  extending  it  or  adding  other  privllegea. 
an  alien  being  secured  by  the  Constitution  in  that 
one  privilege,  state  legislation,  in  so  far  as  It  did 
not  conflict  with  any  constitutional  restriction,  se- 
curing as  many  more  privileges  as  it  choee  to  give 
to  aliens. 

In  the  above  case  the  constitutionality  of  tJie  act 
of  the  legislature  of  California  of  April  19, 1860.  rel- 
ative to  escheated  estates,  was  involved.  Under  f  1 
of  such  act,  aliens  were  entitled  to  hold  by  inheri- 
tance real  and  personal  estate  as  though  they 
were  native-bom  citizens  of  the  state  or  of  the 
United  States,  except  that  no  nonresident  foreigner 
could  hold  such  estate  within  the  limits  of  the  state 
five  years  after  the  time  when  he  Inherited  the 
same,  and  in  case  of  his  not  appearing  or  claiming 
his  estate  within  such  period  then  the  same  was  to 
t)e80ld  upon  information  of  the  attorney  general 
and  the  proceeds  deposited  in  the  treasury  of  the 
state  for  the  benefit  of  such  nonresident  alien,  or 
his  legal  representatives,  to  be  paid  to  them  at  any 
time  within  five  years  thereafter,  upon  production 
of  satisfactory  evidence  that  they  were  the  legal 
heirs  to,  and  entitled  to  inherit,  such  estate;  and 
if  they  did  not-ao  appear  and  claim,  and  produce 
such  evidence  within  the  extended  term  of  five 
years,  the  same  became  state  property,  placed  to 
the  credit  of  the  school  fund.  The  property  was 
claimed  by  the  state  upon  the  ground  that  the  same 
escheated  to  the  state  as  the  intestate  died  seised, 
without  heirs  capable  of  inheriting,  and  the  defend- 
ants demurred  on  the  ground  that  no  cause  of  ac- 
tion had  accrued  to  the  state,  for  the  reason  that  the 
five  years  had  not  elapsed  since  they  inherited.  The 
court  held  the  act  was  constitutional,  and  that  the 
statute  denied  the  present  right  of  the  state  to  take 
the  property,  and  that  it  was  a  good  answer  to  one 
in  possession  to  show  such  want  of  power  in  the 
state. 

In  the  above  case  it  was  contended  that  Cal.  Const, 
art.  1,  9 17,  was  restrictive,  as  well  as  enabling;  that 
its  terms  excluded  any  other  rights  or  privileges  to 
aliens  than  those  given.  But  the  court  held  such 
contention  was  erroneous,  as  the  Constitution  was 
not  a  grant  of  power  or  an  enabling  act  to  the  leg- 
islature, but  a  limitation  on  the  general  powers  of 
a  legislative  character,  and  restrained  only  «o  far 
as  the  restriction  appeared,  either  by  express  terms 
or  by  necessary  inference,  the  object  of  the  pro- 
vision being  to  secure  a  certain  protection  to  such 
resident  aliens  as  might  be  in  the  state  at  the  time 
of  the  descent,  the  alien  being  secured  by  the  Con- 
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While  complainant  traces  his  relationship 
with  William  Went  through  aliens,  still  there 
can  be  no  doubt  but  that  the  statute  of  descents 
cauAes  the  estate  to  descend  immediately  from 
William  Went,  deceased,  to  appellant. 

**  The  next  of  kin"  takes  immediately  from 
the  intestate,  and  not  immediately  through  his 
alien  ancestors  The  statute  is  very  plain. 
The  language  with  reference  to  this  particular 
question  is  as  follows:  **8uch  estate  shall  de- 
scend in  equal  parts  to  the  next  of  kin  to  the 
intestate." 

Starr  &  C.  Rev.  Stat.  §  5.  chap.  89. 

While  the  right  to  inherit  comes  to  him  im- 
mediately through  some  person  who  was  an 


alien,  the  statute  casts  the  estate  directly  upon 
him. 

Bingham,  Laws  of  Descent,  p.  498;  Colling- 
wood  V.  Pace,  1  Vent.  413. 

As  between  brothers,  a  father,  although  a 
medium  sanguinis,  is  not  a  medium  hasredi- 
talis, 

Bingham,  Laws  of  Descent,  p.  492;  Parish 
V.  Ward,  28  Barb.  881. 

So  the  descendants  of  one  brother  can  in- 
herit from  the  descendants  of  the  other  ad  in- 
finitum in  case  where  the  father  of  the  broth- 
ers is  an  alien,  because  the  descent  is  imme- 
diate. 

McGregor  v.  Comstoek,  8  N.  Y.  408. 


stitution  in  the  one  privileffe,  while  he  mifrbt  be 
secured  by  the  legislature  In  as  many  more  as  It 
chose  to  Klve,— provided  there  was  no  conflict  with 
any  constitutional  restrictions  upon  Its  power. 

The  court  in  that  case  referred  to  the  prior  de- 
cision In  Farrell  v.  Enriffht,  12  Cal.  4S0  (1860),  rela- 
tive to  the  construction  of  such  section  of  the  Con- 
stitution, and  stated  that  the  act  of  1856  was  not  in- 
volved therein. 

In  Norrls  v.  Hoyt,  18  Cal.  217  (1861),  plaintiff  relied 
upon  a  patent  of  the  United  States  Issued  upon  a 
•confirmation  of  a  grant  from  the  Mexican  govern- 
ment, and  the  defendants  alleged  that  the  plaintiff 
was  a  foreigner,  and  was  not,  and  never  had  been, 
a  bona  fide  resident  of  California;  and  further, 
that  the  defendants  entered  upon  the  land  in  ques- 
tion under  an  ajrreeement  on  the  part  of  the  plain- 
tiff to  pay  for  improvements,  provided  it  was  es- 
tablished that  the  premises  belonged  to  him.  The 
court  held  that  the  alleged  alienage  or  nonresi- 
denoe  of  the  pUintlff,  if  established,  would  have 
constituted  no  defense  to  the  action,  the  alien  be- 
ing entitled  to  hold  by  act  of  the  party,  untJl  office 
found,  and  therefore,  until  such  time,  could  main- 
tain an  action  of  ejectment,  but  that  the  rule  was 
otherwise  in  case  of  a  title  acquired  by  act  of  law, 
as  by  descent. 

It  is  well  settled  in  California  that  under  the  laws 
of  Mexico  aliens  could  inherit  real  estate.  McNeil 
V.  Polk,  G7  Cal.  823  <1881);  Ramirez  v.  Kent,  2  Cal. 
■560  a852);  People  v.  Folsom,  5  Cal.  378  (1866);  Merle 
V.  Mathews,  26  CaL  4Ti  (1864):  Racouillat  v.  Sanse- 
vain,a2CaL886(1867). 

The  <^vll  CkKle  of  California,  9  671,  provides  that 
any  person,  whether  citizen  or  alien,  may  take, 
hold,  or  dispose  of  property  within  this  state,  and 
by  §  672.  if  a  nonresident  alien  take  by  succession, 
he  must  appear  and  claim  the  property  within  five 
years  from  the  time  of  succession  or  be  barred,  the 
property  in  such  case  being  disposed  of  as  provided 
by  title  8,  part  8,  of  the  Code  of  Civil  Procedure  of 
that  state.  Section  1404  enables  resident  aliens  to 
take  in  all  cases  by  succession,  as  citizens,  and  no 
person  capable  of  succeeding  under  the  provisions 
of  that  title  are  precluded  from  such  succession  by 
reason  of  the  alienage  of  any  relative,  but  no  non- 
resident foreigner  can  take  by  succession,  unless 
he  appears  and  claims  such  succession  within  five 
years  after  the  death  of  the  decedent  to  whom  he 
claims  succession. 

The  court  in  considering  the  above  sections  of  the 
Code,  in  BUlings*  Estate  v.Hauver.66Cal.508(1884), 
considered  that  the  word  ''take,*'  as  used  In  9  671, 
was  broad  enough  to  include  the  taking  by  descent 
as  weU  as  by  purchase,  and  as  used  to  Indicate  the 
taking  or  acquisition  of  property  in  either  of  the 
modes  above  mentioned,  and  as  not  confined  to 
the  acquisition  by  purchase:  and  further,  that  the 
taking  of  property  was  not  confined  to  an  alien  re- 
siding in  the  state,  9  671  clearly  extending  the  right 
to  all  aliens  whether  resident  or  nonresident  of  the 
state,  the  following  section  confirming  such  inter- 
31  L.  R.  A. 


pretation  of  the  preceding  one,  speaking  of  non- 
resident aliens  taking  by  succession,  which  was  the 
equivalent  of  descent,  the  sections  of  the  Code  not 
violating  the  provisions  of  the  Constitution:  and 
therefore  nonresident  alien  heirs  were  held  entitled 
to  take  equally  with  resident  heirs. 

In  the  above  case  the  court  followed  the  prior 
decision  in  State  v.  Rogers,  13  Cal.  160  (1860),  decided 
under  the  Constitution  of  that  state  of  1849,  which, 
as  amended  by  the  later  Constitution,  provides  that 
foreigners  of  the  white  race  eligible  to  become  cit- 
izens of  the  United  States  under  the  naturalization 
laws  thereof,  while  bona  fide  residents  of  that  state 
should  have  the  same  rights  in  respect  to  the  ac- 
quisition, possession,  enjojrment,  transmission,  and 
inheritance  of  property  as  native-bom  citizens. 

In  State  v.  Lyons  (CaL)  7  Pac.  763  (1885),  the  intes- 
tate died  leaving  no  heirs  resident  within  the  state, 
and  a  public  administrator  was  appointed  who  took 
possession.  The  petitioners,  ail  nonresident  aliens, 
sought  to  reverse  a  Judgment  obtained  under  Code 
Civ.  Proc.  1 1260,  in  favor  of  the  state,  alleging  that 
they  were  the  heirs  at  law  and  only  heirs  of  the  de- 
ceased, and  had  no  notice,  actual  or  constructive,  of 
such  proceedings,  their  petition  being  signed  by  the 
attorney  in  hand  and  at  law.  The  court  held  the  pe- 
titioner entitled  under  9  671  of  the  Civil  Code,  and 
that  it  was  not  necessary,  in  order  for  them  to  pre- 
sent their  claim,  that  they  should  come  to  the  state 
in  person  and  claim  the  property,  the  general  rule 
being  that  the  parties,  whether  the  plaintiff  or  de- 
fendant, resident  or  nonresident,  might  appear  in 
court  to  claim  their  supposed  rights  either  in  person 
or  by  attorney. 

In  the  above  case  the  court  followed  and  adopted 
the  construction  placed  upon  Cal.  Const,  art.  1,  9 17« 
by  the  court  In  the  cases  of  State  v.  Rogers.  18  Cal. 
150  (1860).  and  Re  Billings*  Estate  (Cal.)  1  Pac.  701 
(1884). 

It  has  t)een  held,  under  Cal.  CHv.  Code,  9  671,  which 
provides  that  any  person,  whether  citizen  or  alien, 
may  take,  hold,  and  dispose  of  property,  real  or  per- 
sonal, within  this  state,  that  an  alien  nonresident  of 
the  state  might  inherit  property,  and  that  such 
property  vested  in  him  upon  the  death  of  an  in- 
testate, and  could  only  be  devested  by  his  failing 
to  appear  and  claim  within  the  times  specified  in  the 
statute,  and  that  an  appearance  by  attorney  was 
sufficient,  personal  appearance  not  being  abso- 
lutely  necessary.  i{«  Guilford^s  Estate  v.  State,  67 
CaL880a886). 

So,  under  CaL  Civ.  Code,  9  672,  the  court  held  that 
such  section  did  not  mean  that  a  nonresident  must 
necessarily  appear  in  person,  the  manifest  object  of 
the  provision  of  the  Codes  touchmg  such  matter  l)e- 
ingtoglveto  nonresident  aliens  substantially  the 
same  rights  to  the  property  of  a  deceased  relative  as 
were  secured  to  resident  aliens  by  the  (institution, 
and  that  therefore  a  nonresident  alien  and  his  as- 
signee had  the  same  rights  as  a  resident  alien  and 
his  assignee,  and  further,  that  a  nonresident  ap- 
peared, whether  he  did  so  in  person  or  by  attorney 
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**  Descent,"  or  "  hereditary  succession/'  has 
been  defined  by  Blackstone  to  be  the  title 
whereby  a  man  on  the  death  of  his  ancestor 
acquires  an  estate  by  right  of  representation  as 
heir  at  law. 

2  Cooley'sB).  Com.  p.  201. 

In  the  case  of  McCarthy  v.  Matth,  o  N.  Y. 
263.  the  New  York  court  of  appeals  held  that 
under  the  New  York  statute  a  person  might 
have  collateral  as  well  as  lineal  ancestors. 

The  word  "  ancestor  "in  this  connection,  it 
has  been  held,  applies  to  the  estate  that  is  to 
descend,  and  the  common-law  rule  is  so  changed 
by  our  statute  that  the  statute  should  be  held 
to  mean  that  the  estate  of  an  intestate  goes  Im- 
mediately to  the  next  of  kin  or  heir  at  law,  and 


that  in  this  case  William  Went  is  the  ancestor 
of  the  estate  that  is  to  descend,  and  not  the 
source  from  whence  Beavan  derived  his  life, 
or  in  the  language  of  the  feudal  law,  his 
blood. 

Bingham,  Laws  of  Descent,  p.  495;  McCar- 
thy T.  Marsh,  iupra. 

The  common-law  rule  which  prohibited  a 
man  from  tracing  his  inheritable  blood  through 
his  alien  ancestors,  is  a  rule  of  descent,  and  has 
been  applied  purely  to  feudal  tenures. 

Jackson  v.  Sanders,  2  Leigh,  118;  Furene9 
V.  Miekdson,  86  Iowa,  50B;  Calvin's  Case,  7 
Coke,  1;  Jackson,  FitzSimmons,  v.  FitzSim- 
mons,  10  Wend.  21,  24  Am  Dec.  198. 

CessanU  ratione  legis,  eessat  ipsa  lex. 


or  bv  an  asslflmee,  and  that  to  sive  the  word  **ai>- 
pear^  aoy  other  meanioir  would  not  be  a  liberal  oon- 
stmctloa  of  the  provisions  of  tbe  Codes.  State  v. 
Oarrasoo  (OaL)  7  Pac  766  (1886). 

In  State  v.  Garrasoo,  sapra^  an  Intestate  left  a 
widow  and  a  minor  child  both  nonresident  aliens 
and  the  sum  in  hand  under  the  administration  was 
under  proceedings  commenced  pursuant  to  Code 
Civ.  Proc.  9 1289,  paid  into  tbe  state  treasury.  Sut>- 
sequently  tfaecliild  died  leaving  the  mother  its  only 
heir,  and  she.  by  an  instrument  in  writing,  sold  and 
transferred  her  light  to  the  proceeds  of  the  sale  to 
the  claimant,  who  sought  by  petition,  under  Code 
Civ.  Proc.  9 12712,  to  have  the  money  paid  over  to 
him.  Judgment  in  the  court  below  was  given  In 
favor  of  the  petitioner,  but  the  state  appealed, 
claiming  that  even  if  tbe  widow  of  tbe  deceased 
could  have  appeared  and  claimed  tbe  prooseds  of 
his  estate  her  assignee  could  not  do  so,  and  that  his 
claim  showed  no  cause  of  action.  The  court  held 
that  Gal.  Civ.  Code,  9  671,  changed  tbe  rule  of  the 
common  law  and  provided  that  any  person,  whether 
citizen  or  alien,  might  take,  bold,  and  dispose  of 
property,  real  or  personal,  within  tbe  state,  and 
that  as  tbe  provisions  of  the  Code  were  to  be  liber- 
ally construed  the  petitioner  was  entitled  to  such 
estate. 

Tbe  words,  ^'nonresident  aliens,**  as  used  in  99  671 
and  672 of  the  California  Civil  Code, were  interpreted 
as  indicating  those  wbo  were  neither  citizens  of  the 
United  States  nor  residents  of  the  state.  State  v. 
Smith.  70  CaL  153  (1886). 

The  California  Code  of  Civil  Procedure.  9127E. 
only  authorizes  a  nonresident  alien  to  show  that  he 
did  appear  and  claim  the  property  within  five  years 
from  tbe  time  of  the  succession,  and  gives  him  no 
more  than  the  five  years,  and  such  five  years  bave 
no  reference  to  escheat  proceedings  commenced 
by  the  attorney  general.    TMd. 

Cal.  Const,  art.  9, 9  4,  which  provides  that  tbe  pro- 
ceeds of  the  estates  of  deceased  persons  wbo  may 
have  died  without  leaving  any  '^beir"  shall  consti- 
tute a  part  of  tbe  school  fund,  does  not  limit  the 
power  of  tbe  legislature  to  declare  that  aliens  may 
be  belrs,  but  speaks  of  the  proceeds  of  tbe  land 
evidently  contemplating  procedure  in  tbe  nature 
of  oflBce  found  by  wblcb  tbe  right  of  the  state  may 
be  ascertained  and  determined.  State  v.  Smith, 
supra. 

And  art.  1,  9  17,  of  the  same  Constitution,  pro- 
hibits tbe  legislature  from  depriving  resident 
foreigners  of  any  of  tbe  rights  enjoyed  by  native 
citizens  with  respect  to  tbe  acquisition,  possession, 
enjoyment,  transmission,  or  inheritance  of  prop- 
erty, and  there  is  no  provision  in  tbe  Constitution 
which  prohibits  tbe  legislature  from  conferring  the 
same  rights  upon  those  bom  in  foreign  countries 
wbo  have  never  been  residents  of  the  state.    Ibid, 

In  Griffith  v.  Godey.  113  U.  S.  88, 88  L.  ed.  934  (1885), 
tbe  claimants  were  both  aliens  who  had  never  taken 
-eps  toward  naturalization.  The  court  held  that 
L.  R.  A. 


under  the  Constitution  of  GB|lfomla  as  then  in 
force,  foreigners  were  invested  with  the  same 
rigbts  in  respect  to  the  possession  and  enjoyment 
of  property  as  native-bom  citiaeos.  provided  they 
were  bona  fide  residents  of  tbe  state. 
ColoFad«>. 

Nonresident  aliens  are  capable  of  inheriting  prop- 
erty in  the  state  of  Colorada  by  virtue  of  tbe  stat- 
utes of  that  state  (Gen.  Laws.  cbap.  4, 9  19,  p.  90)- 
McConville  v.  HoweU,  17  Fed.  Rep.  104  a883). 

By  tbe  statute  of  that  state  above  referred  to,  all 
aliens  may  take,  by  deed,  will,  or  otherwise,  ianda 
and  tenements,  and  any  Interest  therein,  and  alien- 
ate, seU,  and  transmit  the  same  to  their  heirs  or 
any  other  persons,  wbether  such  heirs  or  other 
persons  be  citizens  of  tbe  United  States  or  not,  and 
upon  the  decease  of  any  alien  baring  title  to.  or 
interest  in.  any  lands  or  tenements,  such  lands  and 
tenements  sbali  pass  and  descend  in  tbesame  manner 
as  if  such  alien  were  a  citizen  of  the  United  States, 
and  it  shall  be  no  objection  to  any  person  bavinir 
an  interest  in  such  estate  that  he  Is  not  a  citizen 
of  tbe  United  States,  but  all  such  persona  shall 
bave  the  same  rights  and  remedies,  and  in  all  things 
be  placed  upon  the  same  footing,  as  natural-bom 
citizens  of  the  United  States,  and  tbe  personal 
estate  of  an  alien,  dying  Intestate,  wbo  at  the  time 
of  bis  death  shall  reside  In  this  state,  shall  be  dis- 
tributed in  the  same  manner  as  the  estate  of  nat- 
ural-bom citizens,  and  all  persons  shall  be  entitled 
to  their  proper  distributive  shares  of  such  estate 
under  the  laws  of  this  state,  wbether  they  ar^  aliens 
or  not. 

Ttwas  contended  in  McConville  v.  Howell,  siupra^ 
that  although  the  statute  was  Inroad  enouirh  to 
include  tbe  case  then  in  question,  yet  it  was  not 
constitutional  as  within  the  provisions  of  §  27  of 
article  %^ot  the  Constitution,  but  the  court  upheld 
the  same,  for  the  reason  that  tbe  rights  guaranteed 
by  the  Constitution  could  not  be  taken  away,  but 
other  rights  might  be  given  to  the  same  or  to  other 
persons,  the  legislature  having  power  to  go  further 
in  conferring  such  rights  upon  aliens,  but  no 
power  to  do  less  than  that  which  was  required  by 
the  Constitution. 

Under  Colo,  acts  Nov.  4, 1861,  and  April  18. 1889» 
aliens  were  capable  of  inheriting  mining  claims  in 
that  state.    Billings  v.  Aspen  Mln.  &  S.  Co.  51  Fed. 
Rep.  338. 10  U.  S.  App.  1,  2  C.  C.  A.  262  a892). 
niinolfl. 

The  provisions  of  111.  act  1887  were  considered  In 
Wunderle  v.  Wunderle,  144  111.  40,  19  L.  R.  A.  84 
(1893).  By  them  a  nonresident  alien  was  not  ca|>a- 
ble  of  acquiring  title  to,  or  taking  or  holding,  any 
lands  or  real  estate  in  l^iat  state  by  descent,  devise,. 
purchase,  or  otherwise,  except  that  tbe  helra  of 
aliens  who  had  theretofore  acquired  lands  in  that 
state  under  tbe  laws  thereof,  and  the  heirs  of  aliens 
wbo  might  acquire  lands  under  the  provisions  of 
rbat  act,  might  take  such  lands  by  devise  or  de- 
scent, and  bold  tbe  same  for  three  years  and  no. 
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The  legislature  of  this  state  has  by  direct 
enactment  repealed  this  common -law  rule. 

III.  Rev.  Code  1829,  p.  207,  §48;  Rev.  Laws 
1845,  chap.  4,  §  1;  1  Starr  &  C.  Rev.  Stat, 
p.  264. 

The  act  of  1887  repeals  the  act  of  1851.  and 
provides,  among  other  things,  "that  a  nonresi- 
dent alien  .  .  .  shall  not  be  capable  of 
acquiring  title  to  or  taking  or  holding  real 
estate." 

3  Starr  &  C.  Rev.  Stat.  p.  60. 

Where  a  statute  is  in  pari  materia  with  a 
prior  statute,  whether  the  prior  statute  is  re- 
pealed or  unrepealed,  to  discover  the  true 
meaning  of  the  latter,  it  is  the  duty  of  the 
court  to  consider  the  prior  statute. 

Church  V.    Crocker,  8  Mass.  21;  Eaton  v. 


Oreen,  22  Pick.  580;  Qoddard  v.  Boston,  20- 
Pick.  410;  Bruce  v.  iSchuyUr,  9  111.  230. 

Only  where  a  later  act  is  clearly  repugnant 
to  a  former  one,  will  the  former  be  repealed  bv 
implication.  Seeming  repugnance  is  not  suffi- 
cient, but  the  two  acts  should  be  con.strued  as. 
in  pari  materii  and  effect  be  given  to  both 
if  possible. 

28  Am.  &  Enf.  Enc.  Law,  p.  816.  note  2, 
and  cases  cited;  Rhode  v.  Bank,  52  Iowa,  375; 
Chempeake  &  0.  Canal  Co.  v.  Baltimore  <fc  0. 
H.  Co,  4  Gill  &  J.  152;  Crane  v.  Reeder,  21 
Mich.  24,  4  Am.  Rep.  480. 

The  legislature  which  used  this  term  (next 
of  kin)  intended  so  to  apply  it  a.«  to  describe 
the  same  persons  who  are  described  by  thera 
in  the  statute  of  Charles  II.;  for  in  our  statutes 


lODirer.  if  such  alien  at  the  time  of  so  acquirlner 
such  lands  was  of  the  a^  of  twenty- one  years,  and 
if  not  twenty-one  years  of  aire  then  for  the  term 
of  five  years  from  the  time  of  so  acquiring  such 
lands,  and  if,  at  tlie  end  of  the  time  therein  limit- 
ed, sacta  lands  bad  not  been  sold  to  bona  fide  pur- 
chasers for  value,  or  saoh  alien  heirs  had  not 
become  actual  residents  of  the  state,  the  same 
were  to  revert  and  escheat  to  the  state  the  same  as 
the  lands  of  other  aliens  under  the  provisions  of 
that  act. 

Objection  was  made  to  the  niinols  act  of  1887 
upon  the  ground  that  it  did  not  allow  nonresident 
aliens,  who  would  have  been  heirs  of  citisens  under 
the  Illinois  statute  of  descents  but  for  their  alien- 
age, to  bold  real  estate  which  they  might  otherwise 
inherit  as  heirs  for  such  a  reasonable  length  of 
time  as  would  enable  them  to  sell  the  same  and 
remove  the  proceeds  of  sale,  reference  being  made 
to  several  treaties  containing  provision  as  follows: 
^'Where  on  the  death  of  any  person  holding  real 
estate  wltbin  tbe  territories  of  the  one  party  such 
real  estate  would,  by  the  laws  of  the  land,  descend 
on  a  dtlsen  or  subject  of  the  other,  were  he  not 
disqualified  by  alienage,  such  citizen  or  subject 
shall  be  allowed  a  reasonable  time  to  sell  the  same 
and  to  withdraw  tbe  proceeds  without  molestation, 
exempt  from  all  duties  of  detraction  on  the  part 
of  the  goverimient  of  tbe  respective  states,"  but 
the  court  held  that  the  appellants  being  subjects 
of  the  grand  duchy  of  Baden,  with  which  state 
there  was  no  treaty  which  contained  such  a  provi- 
sion, tbe  treaties  existing  between  the  United 
States  and  Baden  made  in  the  years  1857,  and  1868, 
having  reference  to  the  extradition  of  criminals 
and  to  naturallEBtion  only,  containing  no  stipula- 
tion as  to  the  acquisition  or  transfer  or  transmis- 
sion of  property,  such  treaties  did  not  take  the 
parties  out  of  the  provisions  of  the  act.  Wun- 
derle  v.  Wnnderle,    supra. 

It  was  also  contended  that  the  act  should  be 
li1>erally  construed  so  as  to  extend  the  exception 
in  section  1  to  the  alien  heirs  of  citizens  as  well  as 
to  the  heirs  of  aliens,  and  thereby  give  nonresident 
aiiens,  kindred  of  citizeus,  the  right  to  take  lands 
by-descent  or  devise,  and  to  hold  as  therein  speci- 
fied; but  the  court  held  that  the  legislature  did  not 
intend  to  declare  that  the  nonresident  alien  kin- 
dred of  citizens  should  so  take  and  hold  lands  for 
certain  periods,  tbe  design  t)elng  to  prevent  the 
accumulation  of  landed  estates  in  the  hands  of 
Donreeldent  aHens,  and  therefore  the  exception 
oouM  not  be  so  construed  as  to  embrace  others  than 
the  class  of  persons  therein  specifically  desiguated. 
IWd. 

In  answer  to  the  contention  that  the  act  of  1887 
violated!  tt  of  article  4  of  the  state  Constitution, 
which  prohibited,  inter  olio,  the  general  assembly 
from  passing  local  or  special  laws  changing  the  law 
of  descent,  for  tbe  reason  that  it  was  special  in  its 
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character,  as  conflicting  with  some  of  the  treaties 
made  by  tbe  United  States  with  foreign  govern- 
ments, which  conferred  upon  tbe  subjects  or  citi- 
zens of  certain  foreign  countries  the  right  to  take 
and  hold  lands  in  this  country  by  descent  or  other- 
wise, and  that  inasmuch  as  the  act  was  overruled 
by  those  treaties  as  to  nonresident  aliens  90  pro- 
tected by  them,  its  effect  was  to  deprive  the  non- 
resident aliens,  not  so  protected  by  the  treaties,  of 
the  rigbtso  to  take  and  hold  lands  in  that  state,  and 
to  leave  those  who  were  protected  by  the  treaties 
in  full  enjoyment  of  the  rights,  thus  making  a  dis- 
crimination between  the  two  classes  of  aliens,  the 
act  classifying  aliens  into  those  who  could  take  by 
inheritance  and  those  who  could  not,— the  court 
held  that  if  the  law  could  be  regarded  as  specral 
because  it  did  not  apply  to  aliens  protected  by 
treaties,  its  special  character  in  that  particular  was 
produced  by  the  treaties  and  not  by  the  provisions 
of  such  statute,  the  act  being  sufficiently  general  in 
its  terms  to  embrace  all  nonresident  aliens  except 
those  Included  In  the  exception  specified  in  §  1;  and 
further,  that  tbe  limitation  of  its  general  applica- 
tion, arising  from  tbe  exercise  of  the  treaty-mak- 
ing power  of  the  Federal  government,  did  not 
make  it  special  within  the  meaning  of  the  state 
Constitution,  and  therefore  the  act  was  general  as 
applied  to  all  nonresident  aliens  not  protected  by 
treaties,  and  even  if  it  had  in  express  terms 
excepted  from  its  operations  those  oltlzens  or  sub- 
jects of  foreign  countries  to  whom  the  right  to 
take  and  hold  lands  in  tbe  United  States  bad  t)een 
secured  by  existing  treaties,  it  would  still  have 
been  a  general  law  as  to  a  large  number  of  non- 
resident aliens  not  embraced  within  the  class  so 
excepted.    JMd. 

And  the  court  further  stated  that  this  act,  repeal- 
ing the  previous  act  of  18ftl  continued  the  privil- 
eges of  that  act  to  aliens  who  had  acquired  lands  in 
Illinois  under  it,  and  conferred  upon  their  heirs 
the  right  to  take  by  devise  or  descent  a  defeasible 
estate  in  such  lands,  and  therefore  tbe  embodiment 
of  the  exception  in  the  act  of  1887  did  not  make  it 
a  special  law  within  the  meaning  of  the  stace  Con- 
stitution. 

And  further,  that  a  statute  ought  to  be  upheld  by 
the  courts  unless  it  was  dear  that  it  conflicted  with 
the  Constitution,  and  as  it  was  not  clear  that  tbe 
constitutional  prohibition  against  special  legisla- 
tion was  intended  to  refer  to  the  operation  of 
state  laws  upon  different  classes  of  foreigners, 
but  only  to  their  operation  upon  different  class- 
es among  the  citizens  of  tbe  state,  and  that 
discrimination  among  different  classes  of  non- 
resident aliens  was  intended  to  be  forbidden  by  the 
prohibition  of  special  legislation  changing  tbe 
law  of  descent,  such  an  act  could  not  be  held  to  be 
a  violation  of  tbe  Constitution  of  Illinois,  the 
right  of  inheritance  bemg  an  incident  of  alienage 
or  citizenship,  and  an  alien  could  not  take  lands  by 
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we  have  directed  the  persoDal  property  to  be 
distributed  to  the  next  of  kin  as  well'  as  the 
real.  It  cannot  be  said  the  legislature  intended 
that  only  those  who  could  on  the  principles  of 
the  common  law  inherit  real  property  should 
take  tbe  personal  property  and  exclude  all 
other  relatives  in  the  same  degree  of  kindred, 
jet  that  must  be  tbe  case  unless  the  legislature 
meant  two  different  descriptions  of  persons  by 
tbe  same  words,  of  which  there  is  not  the  least 
intimation  in  the  statute. 

Reeve,  Laws  of  Descent,  pp.  17.  18. 

Our  statute  of  descents  and  the  statute  of 
Charles  II.  respecting  the  distribution  of  per- 
sonal property  are  almost  identical. 

22  <&  2d  Car.  II.  chap.  2;  Reeve,  Laws  of 


Descent,  p.  33,  and  cases  cited;  Bates  v. 
Bratcn,  72  U.  8.  5  Wall.  710,  18  L.  ed.  635. 

In  construing  the  meaning  of  the  words 
''next  of  kin"  as  used  in  the  statute  of  Charles 
II.,  the  rule  adopted  by  the  court  was  that  the 
quantity  of  blood  was  not  to  be  regarded,  but 
the  proximity. 

Smith  V.  Traeey,  cited  in  Orooke  v.  Wait,  2 
Vern.  124;  Reeve,  Laws  of  Descent,  p.  70;  Bog- 
ersY.  Welter,  5  Biss.  169;  Campbell's  Appeal,M 
Conn.  290,  24  L.  R.  A.  667;  Bieath  v.  White,  5 
Conn.  228:  BiUhouse  v.  Chester,  8  Day,  166,  8 
Am.  Dec.  265;  Bush  v.  Bradley,  4  Day,  298. 

When  feuds  first  begun  to  be  hereditary  it 
was  made  a  necessary  qualification  of  the  heir 
who  should  succeed  to  a  feud  that  he  should 


-descent  nor  transmit  tbem  to  others  as  his  heirs  by 
the  common  law. 

And  the  court  also  stated  that  the  act  of  1887, 
In  enacting  that  *'a  nonresident  alien  .  .  .  shall 
not  be  capable  of  acquiring  title  to,  or  taking,  or 
holding  any  land  or  real  estate  in  this  state  by  de- 
.scent,"  was  merely  declaratory  of  the  common 
law,  by  which  if  a  man  left  no  other  relations,  but 
aliens,  his  lands  escheated  to  the  state  without  of- 
fice found,   ima. 

And  also  that  the  object  of  the  exception  to  the 
.statute  was  to  save  the  rights  of  those  aliens  who 
had  already  '^acquired  lands  in  this  state  subject  to 
the  laws  thereof,"  that  was  subject  to  the  provi- 
sions of  the  IlUnois  act  of  1861.    TMd. 

And  it  was  further  stated  that  by  the  use  of  the 
words  **heirs  of  aliens  who  may  acquire  lands  un- 
der the  provisions  of  this  act,"  as  found  in  the 
■above  act,  reference  was  made  to  tbe  case  specified 
in  the  8th  section  thereof,  where  a  nonresident 
alien  owning  lands  in  that  state  at  tbe  time  the  act 
took  effect  disposed  of  the  same  during  his  life- 
time, taking  security  for  the  purchase  money,  and 
■afterwards  ne  **or  his  nonresident  heirs"  again  ob- 
tained the  title  on  a  sale  made  under  a  judgment 
or  decree  enforcing  payment  of  any  part  of  such 
purchase  money,  and  that  the  claimants  did  not 
come  within  the  terms  of  the  exception  mentioned 
in  the  1st  section  of  tbe  act,  for  the  reason  that  they 
Are  not  the  heirs  of  an  alien,  the  Intestate  being  a 
citizen  and  resident  of  the  United  States  at  the  time 
of  his  death,but  they  came  directly  within  the  terms 
of  the  principal  or  enacting  clause  of  section  1.  for 
the  reason  that  they  were  residents  and  subjects 
of  the  (German  empire  and  nonresident  aliens,  and 
were  by  the  enacting  clause  of  9  1,  expressly  and 
explicitly  declared  to  be  incapable  of  acquiring 
title  to,  or  taking  or  holding,  any  lands  or  real  es- 
tate in  that  state  by  descent,  and  therefore  could 
not  take  by  Inheritauoe  from  their  deceased  brother, 
tbe  act  of  1887  being  a  valid  law. 

So,  the  alien  heirs  of  citizens  are  not  included 
among  the  ''heirs  of  aliens"  to  whom  the  Illinois 
act  of  1887  gives  a  certain  time  In  which  to  sell  the 
lands  of  their  ancestor,  or  to  become  residents  of 
the  state.    ItAd. 

A  statute  as  to  the  right  of  aliens  to  hold  prop- 
erty which  is  general  as  applied  to  all  nonresident 
aliens  who  are  not  protected  by  treaties,  exct*pt 
the  heirs  who  have  already  acquired  lands  or  who 
may  acquire  them  under  general  provisions  therein 
specified,  does  not  violate  a  constitutional  prohibi- 
tion against  local  or  special  laws  changing  descent. 

ma, 

Tne  nonresiident  alien  heirs  of  a  deceased  citizen 
of  the  United  States  do  not  take  such  an  interest 
in  the  lands  of  the  deceased  as  they  can  hold  untU 
the  state  interferes  with  them  and  the  interest  so 
taken  by  them  cannot  be  regarded  as  valid  until  a 
sale  in  a  direct  proceeding  Is  Instituted  by  the 
state.  Ibid. 
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In  that  case  the  lands  of  a  deceased  citizen  of  the 
United  States  were  claimed  by  his  nonresident 
alien  heirs  whose  title  was  void  under  the  Illinois 
statute  of  1887,  and  it  was  held  that  tbe  interest  in 
the  land  descended  to  the  next  of  kin  competent 
to  take  under  the  IlUnois  statute,  and  that  there- 
fore tbe  widow  of  tbe  intestate  who  survived  him 
was  entitled  to  take  the  whole  of  the  land  under 
tbe  statute  of  descent,  Hev.  Stat.  chap.  38,  §  1, 
cl.6. 

In  Sobultze  v.  Schultze,  144  111.  800, 19  L.  B.  A.  00 
(1808),  wherein  the  niinois  statute  of  1887  was  in- 
volved, the  court  distinguished  the  case  from  tbe 
preceding  one  of  Wunderle  v.  Wunderle,  supra, 
upon  the  ground  that  in  the  latter  case  there  was 
no  treaty  existing  between  tbe  grand  duchy  of 
Baden  and  the  United  States  of  which  the  claim- 
ants could  rake  advantage,  while  in  the  former 
case  a  treaty  existed  between  the  United  States 
and  the  Hanseatic  republic  of  Bremen,  under 
which  the  nonresident  alien  heirs  of  a  deceased 
citizen  of  the  United  States  bad  power  to  sell  the 
land  of  the  deceased,  which  they  would  have  In- 
herited but  for  thehr  alienage,  and  to  withdraw 
their  proceeds  withma  given  time  from  their  an- 
cestor's decease. 

It  seems,  therefore,  that  if  there  had  been  a 
treaty  in  existence  in  the  case  of  Wunderle  v. 
Wunderle,  supra,  the  nonresident  alien  heirs  would 
have  been  entitled  to  tbe  benefit  of  that  treaty, 
but,  in  tbe  absence  of  such  a  treaty,  tbe  state  law 
controlled,  and  therefore  the  claim  of  such  alien 
heirs  to  tbe  benefit  of  the  exceptions  to  the  Illi- 
nois act  of  1887  was  barred. 

So,  in  Ryan  v.  Bgan,  1S6  IlL  2S4  aSOS).  the  court 
adopted  the  construction  placed  upon  the  Illinois 
statute  of  1887,  in  the  case  of  Wunderle  v.  Wun- 
derle, supra,  and  held  that  nonresident  aliens, 
nephew  and  niece,  were  not  entitled  to  take  under 
tbe  will  of  a  naturalized  citizen. 


The  Indiana  statute  of  March  0,  1881,  provides 
"'that  it  shall  be  lawful  for  any  nonresident  alien 
to  acquire  real  estate  in  this  state  by  descent  or  de- 
vise, and  to  hold,  sell,  alienate,  and  oonvey  the 
same  as  if  be  or  she  were  a  citizen  of  the  United 
States,  but  the  time  during  which  such  alien  may 
thus  hold,  sell,  alienate  and  oonvey  said  real  estate 
shall  expire  eight  years  after  tbe  final  settlement 
of  the  decedent's  estate  from  which  such  real  es- 
tate was  derived." 

Tbe  same  act  provides,  §  t,  that  if  such  nonresi- 
dent alien,  who  has  acquired  land  for  such  limited 
time,  shall  die  before  the  expiration  of  such  time, 
then  his  heirs.  If  bona  fide  residents  of  the  United 
States,  shall  inherit  and  succeed  as  they  would 
have  done  if  their  ancestor  had  been  a  resident  of 
the  United  States. 

And  6  8  of  tbe  same  provides  that  the  nonresident 
alien  heirs  of  any  resident  of  this  state,  who  shall 
have  died  before  tbe  passage  of  this  act,  may,  dur- 
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he  of  the  blood  of,  tbat  is,  lineally  descended 
from,  the  first  feudatory  or  purchaser.  In 
consequence  whereof,  if  a  vassal  died  seised  of 
a  feud  of  his  own  acquiring  or /et4(^um  novum, 
it  could  not  descend  to  any  but  his  own  off- 
spring, no,  not  even  to  his  brother,  because 
he  was  not  descended  nor  derived  his  blood 
from  the  first  purchaser,  but  if  it  was  a 
Jevdum  antiquum,  that  is,  one  descended  from 
his  ancestor,  .  .  .  such  collateral  relation 
as  was  descended  and  derived  his  blood  from 
the  first  purchaser,  might  succeed  to  such  in- 
iieritance. 

2  Bl  Com.  220. 

In  course  of  time  the  feudal  rigor  was  abated, 
and  a  fictitious  method  was  invented  by  which 
the  collateral  relations  of  the  holder  were  al- 


lowed to  take  by  inheritance,  it  being  deemed 
that  he  held  a  jeudum  novum  as  tL  ftudum 
antiquum, 

2BL  Com.  220,  224;  Camd!>eWs  Appeal, 
supra:  24  Am.  &  Eng.  Enc.  Law,  pp.  365, 
866,  note  7.  cases  cited. 

In  order  to  establish  a  title  of  such  collateral 
relations  it  was  necessary  by  the  common-law 
rule  of  descent  to  trace  their  descent  back  to 
such  common  ancestor  in  each  degree  through 
'inheritable  blood."  If,  therefore,  any  inter- 
mediate ancestor  was  an  alien,  he  could  have 
no  heirs,  therefore  he  could  have  no  inheritable 
blood,  and  the  estate  escheated. 

2  Bl.  Com.  249:  Campbell's  Appeal^  supra; 
24  Am.  &  Eng.  Enc.  Law,  p.  866. 

By  statute  we  have  expressly  repealed  the 


\ng  the  period  of  eifftat  years  from  and  after  the 
passage  of  this  act,  hold,  alien,  sell*  and  convey  In 
fee  simple  any  such  real  estate.  In  the  same  man- 
ner as  they  oould  do  had  their  ancestors  or  devisors 
departed  this  life  subsequent  to  the  passage  of  this 
-act,  provided  the  estate  is  not  already  vested  in 
resident  heirs. 

In  considerlDg  the  provisions  of  the  above  stat- 
ute the  court,  in  State,  Atty.  Gen.,  v.  Vf  Itz.  87  Ind. 
190,  102  (1882;,  stated  that  nonresident  alien  heirs 
might  inherit  real  estate,  whether  the  ancestor 
died  t)ef  ore  or  after  the  passage  of  the  act,  and  that 
if  he  died  after  its  passage  such  heirs  would  inherit 
^nd  hold  the  estate  for  eight  years  after  the  final 
aettlement  of  the  decedent's  estate,  and  If  during 
such  time  such  alien  heirs  died  leaving  heirs  resid- 
ing in  the  dnited  States,  such  resident  heirs  would 
take  and  hold  such  real  estate  in  fee  simple;  and 
further,  that  if  such  ancestor  was  a  resident  of  the 
state  and  died  before  the  passage  of  the  act  leav- 
ing nonresident  alieo  heirs,  such  heirs  would  in- 
iierit  and  ho^d  such  real  estate  for  eight  years  after 
the  passage  of  the  act,  and  if,  during  such  time, 
4uch  heirs  conveyed  such  real  estate  the  purchaser 
would  acquire  by  such  coaveyaace  the  title  in  fee 
to  the  same.  ^ 
Iowa. 

The  Iowa  ordinance  of  1787  and  the  statutes  of 
the  territory  of  Iowa,  including  those  of  Michigan 
and  Washington  in  force  in  the  territory,  did  not 
alter  the  rule  of  the  common  law  nor  by  those 
statutes  could  an  alien  resident  or  nonresident 
take  lands  by  descent.  Stemple  v.  Hermingbouser, 
^  G.  Greene,  408  (1863). 

It  has  t>een  held  that  8  22,  art  1,  of  the  Iowa  Ck>n- 
stitution,  which  provides:  ^'Foreigners  who  are  or 
who  may  hereafter  become  residents  of  this  state 
shall  enjoy  the  same  rights  in  respect  to  the  pos- 
.session,  enjoyment,  and  descent  of  property  as 
natural-born  citizens,**— applies  only  to  resident 
foreigners,  and  those  who  might  become  residents, 
and  that  therefore  so  far  as  nonresident  aliens 
were  concerned,  while  they  remained  such,  the 
common-law  doctrine  was  unchanged;  and  further, 
that  foreigners  claiming  by  descent  must  be  resi- 
dents at  the  time  of  the  descent  cast.    Ibid, 

With  respect  to  the  Iowa  statute  regulating  the 
descent  of  real  estate  at  the  time  of  the  adoption 
of  the  Constitution  (Stat.  Feb.  18, 1848),  which  pro- 
vided that  the  lands  of  any  person  dying  intestate 
should  descend  in  equal  shares  to  bis  children,  the 
court  in  the  case  of  Stemple  v.  Herminghouser, 
supra,  held  that  the  statute  evidently  meant 
such  children  as  had  inheritable  blood,  as  aliens, 
whether  resident  or  nonresident,  were  not  heirs, 
and  therefore  nothing  less  than  a  plain  and  ex- 
press provision  in  relation  to  lands  could  change 
the  rule  of  the  common  law.    Ibid. 

In  Stemple  v.  Herminghouser,  mpra^  an  intestate 
died  leaving  a  number  of  children  residents  of  the 
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United  States,  and  also  a  number,  natives  of  and 
residents  in  Prussia,  him' surviving.  The  children 
residing  in  the  dnited  States  sought  partition  of 
the  lands,  and  an  allotment  of  the  same  among 
themselves,  to  the  exclusion  of  the  nonresident 
children,  and  the  court  held  that  such  latter  chil- 
dren were  not  entitled  to  inherit,— Greene,  J.,  dis- 
senting. 

In  Krogan  v.  Kinney,  15  Iowa,  242  (1888),  the  ques- 
tion was  whether  brothers  of  a  decedent  who  were 
nonresident  aliens  could  inherit  as  against  a  sister 
who  was  a  citizen  and  a  resident  of  the  state.  The 
court  held  that  they  were  not  so  entitled;  and 
further,  tbat  the  Iowa  act  of  March,  1868  (Rev.  Stat, 
p.  421,  §  2498)  did  not  affect  that  case,  inasmuch  as  it 
only  provided  that  a  nonresident  alien  might  be 
capable  in  law  of  inheriting  property  devised  by 
will  to  him,  provided  he  would  become  a  resident 
of  the  state  subsequent  to  the  date  of  such  devise. 

It  has  been  held  that  the  first  section  of  the  above 
act  was  limited  to  two  classes  of  aliens;  residents  of 
the  state,  whether  citizens  or  not,  and  residents 
of  the  United  States  who  have  made  a  declaration 
of  their  intention  to  become  citizens;  and  that 
these  were  rendered  capable  of  acquiring  land  in 
that  state  by  purchase  or  descent.  Rheim  v.  Rob- 
bins,  20  Iowa,  45  (1865). 

And  further,  that  aliens  of  the  United  States, 
nonresidents  of  the  state  of  Iowa  who  have  not 
made  a  declaration  of  their  Intention  to  become 
citizens,  have  noughts  of  property  conferred  upon 
them  by  the  first  section  of  such  statute,  although 
dl  2  and  8  of  the  same  grlve  them  certain  qualified 
rights,  namely  the  right  of  taking  property  by  de- 
vise or  descent,  and  also  by  purchase,  provided 
that  when  they  purchase  they  will  in  good  faith 
sell  and  convey  within  ten  years  of  the  date 
of  purchase,  and  that  this  section  did  not  in- 
clude* the  foreign  aliens  for  the  reason  that  by  sec- 
tion 6  provision  was  made  for  such  alien  to  take 
and  hold  property  under  a  will  made  by  a  citizen 
of  the  state,  provided  such  devisee  subsequently 
l)ecame  a  resident  of  the  state. 

In  Rheim  v.  Robblns.  supra^  where  the  plaintiffs, 
nonresident  aliens,  heirs  of  a  deceased  nonresi- 
dent alien,  and  heirs  at  law  of  his  son  who  died 
without  issue  In  the  state,  claimed  to  be  joint  own- 
ers by  inheritance,  and  sued  in  trespass,  the  de- 
fendant demurring  upon  the  ground  that  the  plaiii- 
tiffs  were  nonresident  foreigners  and  therefore  in- 
capable of  Inheriting  land  by  descent,  the  court 
followed  Its  prior  holding  in  the  case  of  Krogan  v. 
Kinney.  suprcL,  but  at  the  same  time  admitted  that 
the  statute  of  March  15,  1868  (Rev.  Stat.  H  2488- 
2483).  was  Inexplicit  and  ambiguous. 

And  the  court  was  further  of  opinion  tbat  the 
sections  of  the  Revision  referred  to  did  not  confer 
upon  the  nonresident  foreigners  the  same  right  to 
property  which  a  resident  alien  of  the  United 
States  enjoyed,  the  sections  in  question  taken  as  a 
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canoD-law  method  of  computing  the.  degrees 
of  relatioDship,  and  the  fiction  that  the  estate 
descends  from  a  common  ancestor  who  was  the 
first  purchaser  does  not  exist  in  this  state. 
Therefore  the  rule  can  have  no  application. 

Starr  &C.  Rev.  Stat.  chap.  39;  CampbdCB 
Appeal,  supra;  24  Am.  &  Eng.  Enc.  Law, 
pp.  857. 858, 864-866,  392, 409.  title  Succemon. 

Mr.  J.  Warren  Pease»  for  appellee  Sarah 
Went: 

The  appellant  in  this  case  is  prohibited  from 
inheriting  the  land  mentioned  herein  by 
reason  of  his  alien  ancestry. 

Orr  V.  Hodgson,  17  U.  8.  4  Wheat.  458,  4  L. 
ed.  618;  Mooers  v.  White,  6  Johns.  Ch.  865;  1 


Washb.  Real  Prop.  p.  74;  Wms.  Real  Prop.  p. 
58. 

The  law  never  casts  a  freehold  upon  aD  alien 
who  cannot  keep  it.  Nor  is  a  party  pernaitted 
by  the  common  law  to  trace  his  descent  tbroagb 
his  alien  father  or  through  alien  relatives. 

y>t?y  V.  McCarUe,  81  U.  S.  6  Pet.  102.  8  L. 
ed.  884;  Jackson,  Doran,  v.  Green,  7  Wend. 
886;  Jackson,  FitzSimmons,  v.  FiUSimmons, 
10  Wend.  9,  24  Am.  Dec.  198;  Redpathv.  Rich, 
8  Sandf.  79;  2  Kent,  Com.  p.  54;  2  Bl.  Com. 
p.  249. 

The  word  "descent,"  as  ordinarily  used, 
signifies  more  than  a  mere  sadden  traDsition 
from  place  to  place,  and,  on  the  contrary,  in- 


whole  indlcatinflr  ttiat  the  rights  of  aoquirinir  and 
tiolding  lands  io  that  state  were  ioteoded  to  be 
limited  to  aliens  resident  of  the  state  or  of  the 
United  States,  and  not  to  foreign  aliens,  except  in 
the  single  instance  of  a  devise  by  the  will  of  a  resi- 
dent citizen  to  a  foreign  alien,  who  might  become 
a  devisee  in  such  case,  provided  he  subsequently 
removed  to  and  became  a  resident  of  the  state, 
thus  indicating  that  the  word  *'alien"  as  used  In  H2 
and  8  of  the  act  referred  to  the  resident  alien  of 
the  United  States  and  not  to, the  foreigner; and 
further,  that  the  legislature  intended  to  confine 
the  words  ''every  alien"  to  those  of  the  United 
States  whether  residents  or  not  and  not  so  as  to  in- 
clude foreign  aliens. 

In  PurcaseU  v.  Smidt,  21  Iowa,  640  (1866),  the  consti- 
tutionality  of  the  above  act  was  involved,  the  par- 
tt<;ular  question  being  whether  art.  1,  8  22,  of  the 
Iowa  Constitution,  which  provided:  "Foreigners 
who  are  or  may  hereafter  become  residents  of  this 
state  shall  enjoy  the  same  rights  in  respect  to  the 
possession,  enjosrment,  and  descent  of  property  as 
native-l)om  citizens,"— was  a  restriction  upon  the 
power  of  the  legislature  for  extending  the  same 
privileges  to  other  foreigners  than  those  named  in 
the  clause,  namely  nonresident  foreigners,  or 
whether  it  simply  enabled  the  classes  named  to  en- 
Joy  the  rights  specified,  and  limited  the  power  of 
the  legislature  to  exclude  them.  The  court  held 
that  the  act  merely  extended  the  rights  in  respect 
to  the  possession,  enjoyment,  and  descent  of  prop- 
erty to  others  than  those  named  in  the  Constitu- 
tion, and  was  therefore  constitutional,  there  being 
no  prohibition  as  to  the  exercise  of  such  power. 

In  construing'the  Iowa  act  of  1656,  as  embodied 
in  M  2488-2498,  Kev.  1800,  both  inclusive,  in  the  case 
of  Purczell  v.  Smidt,  supra,  the  court  held  that  1 1 
of  such  act  being  6  2488  of  the  Revision,  conferred 
upon  resident  aliens  of  the  United  States  who  had 
declared  their  intention  to  become  citizens,  and 
upon  such  as  were  residents  of  the  state,  the  right 
to  acquire  title  to  real  estate  by  descent  or  pur- 
chase,  and  was  prospective  only  in  its  provisions. 
With  regard  to  the  2d  section  of  the  act,  being 
8  2489  of  the  Revision,  the  court  held  that  such  sec- 
tion conferred  upon  every  alien  wherever  resident 
the  right,  after  the  act  took  effect,  to  acquire  real 
estate  by  descent  or  devise  but  not  by  purchase; 
and  with  regard  to  8  8,  being  8  4490  of  the  Revision, 
that  it  conferred  upon  every  alien  wherever  resi- 
dent the  right  to  take  title  by  purchase  from  any 
person  holding  an  absolute  title,  on  the  condition 
that  he  made  a  bona  fide  sale  within  ten  years,  to 
one  capable  of  acquiring  an  absolute  title,  and  that 
when  such  title  was  cast  by  descent  from  such  alien 
purchaser,  the  heirs  were  subject  to  the  same  con- 
ditions, the  section  being  retrospective.  And  with 
regard  to  8  5,  being  8  2492  of  the  Revision,  the  court 
held  that  it  conferred  upon  all  aliens, wherever  resi- 
dent, the  right  to  acquire  personal  property  by  de. 
f  cent  or  distribution  in  the  same  manner  as  citi- 
zens after  the  time  when  the  act  took  effect. 
81  L.  H.  A. 


In  the  construction  thus  placed  by  the  court  upon 
the  above  statute,  the  court  overruled  the  prior 
decisions  in  which  the  construction  of  the  statute 
had  been  considered,  namely  the  cases  of  Krogan 
V.  Kinney.  16  Iowa,  242  (1868).  and  Rheim  v.  Rob- 
bins,  SO  Iowa,  45  (1866),  although  the  Chief  Justice 
and  Justice  Wright  upheld  the  construction  placed 
upon  the  statute  as  to  the  construction  of  the  Con- 
stitution by  such  prior  cases.  Purczell  v.  Smidt,  21 
Iowa,  640  a866). 

With  reference  to  the  construction  of  the  Consti- 
tution given  by  the  court  in  Purcaell  v.  Smidt,  «u> 
pr(u  and  Stemple  v.  Herminghouser,  8  G.  Greene, 
406  (1862),  Justice  Dillon,  although  dissenting  from 
the  reasons  employed,  and  the  construction  given 
to  the  statute,  concurred  in  the  result  holdlngr  that 
such  Constitution  conferred  upon  resident  for- 
eigners the  right  to  transmit  as  well  as  to  acquire 
property  by  descent. 

In  Green  held  v.  Stan  forth,  21  Iowa,  606  (1806),  the 
only  question  involved  was  the  right  or  capacity 
of  a  nonresident  alien  to  acquire  real  estate  in  that 
state  by  descent,  and  the  court  stated  that  so  far  as 
the  right  or  capacity  depended  upon  the  oonstrao- 
tion  of  the  act  of  1868,  the  Judgment  of  the  district 
court  must  stand  affirmed  by  reason  of  the  differ- 
ent views  of  the  members  of  the  court  as  found  in 
Purczell  V.  Smidt,  supra. 

In  that  case  the  action  was  for  partition,  plaintiff 
alleging  that  he  and  defendant  were  the  owners  of 
an  undivided  half  of  real  estate,  both  acquiring 
their  respective  titles  by  descent  as  the  only  heirs 
of  a  naturalized  citizen  who  died  intestate,  leaving 
no  wife  or  children,  and  no  blood  relations  in  the 
United  States,  except  the  defendant,  who  was  the 
daughter  of  a  deceased  brother.  Plaintiff  was  a 
son  of  the  sister  of  the  deceased,  and  a  nonresident 
alien  at  the  time  of  the  decease  of  the  intestate, 
but  subsequently  became  a  resident  of  the  United 
States  and  declared  his  intention  to  become  a  citi- 
zen. The  defendant's  demurrer,  on  the  ground 
that  the  plaintiff  was  a  nonresident  alien  at  the 
time  of  the  intestate^s  death,  was  sustained  and  af- 
firmed on  appeal.  Greenheld  v.  Stanforth,  sw- 
pro. 

In  Greenheld  v.  Morrison,  21  Iowa,  688  (1868),  the 
question  was  as  to  the  right  and  capacity  of  a  non- 
resident alien  to  take  a  distributive  share  of  an  in- 
testate's estate,  no  question  arising  in  the  deter- 
mination of  the  case  as  to  the  construction  of  the 
act  of  1868,  inasmuch  as  so  far  as  that  act  related  to 
personal  property  It  was  only  declaratory  of  the 
common  law.  The  court  held  that,  such  being  the 
case,  aliens  were  capable  of  acquiring,  holding,  and 
transmitting  movable  property  in  like  manner  as 
citizens,  and  were  not  deprived  of  any  of  those 
rights  by  the  state  statutes,  and  that  the  provision 
of  Iowa  Rev.  Stat.  8  2422,  which  provided  **that 
personal  property  shall  be  distributed  to  the  same 
persons  and  in  the  same  proportions  as  though  it 
were  real  estate,'*  did  not  prevent  aliens  from  tak> 
ing  distributive  shares  of  personal  estate  although 
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•dicates  a  gradual  traDsition  through  successive 
•downwara  stages  until  the  destiuation  is 
reached. 

Levy  V.  McCartee,  81  U.  S.  6  Pet.  112,  8  L. 
♦d.838. 

The  widow  of  deceased  is  capable  of  iuberit- 
ing,  and  there  being  no  other  person  qualified 
under  the  law  to  succeed  to  the  ownership  of 
the  lands  in  controversy,  the  title  passes  to  her. 

Wunderle  v.  WunderU^  144  111.  40,  19  L.  R. 
A.  84. 

When  a  legacy  lapses,  or  a  devise  is  impos- 
sible to  accompHsh,  then  the  sub jec^ matter  of 
the  legacy  or  devise  will  r6  to  the  next  of  kin 
as  estate  undisposed  of  under  the  will. 

MilU  V.  Newberry,  112  111.  128,  54  Am.  Rep. 
218. 


In  case  it  should  be  found  by  this  court  that 
appellant  herein  was  entitled  to  take  the  un- 
divided one  half  of  the  lands  in  controversy* 
then,  in  such  case,  we  submit  that  the  widow 
would  be  entitled  to  dower  in  such  half. 

Rev.  Stat.  1898,  Kurd's  ed.  t  8,  chap.  39; 
Sutherland  v.  Sutherland,  69  HI.  481;  York  v. 
T&rk,  88  111.  522;  Brown  v.  Pitney,  89  111.  468; 
Lenley  v.  LesOey,  44  111.  527. 

Mewre,  Cratty  Bros.*  Jarris  &  Cleve- 
land* and  Flower*  Smitht  &  Mus^ove, 
for  the  other  appellees: 

Appellant  has  no  interest  in  the  property. 
If  the  will  stands  the  entire  estate  is  divided 
among  the  widow  and  the  sisters.  If  the  will 
fails  the  widow  takes  the  entire  estate. 

Rev.  Stat.  chap.  89,  §§  1,  12,  title  Descents; 


nonresident  aliens  miffbt  not  take  real  estate  by 
descent. 

In  Brown  v.  Pearson.  41  Iowa,  481  (1875),  the  only 
heirs  of  a  decedent  who  died  in  1865,  were  a  brother 
and  three  sisters,  and  the  piaiotiff  asked  that  her 
riffht  to  an  undivided  one-fourth  interest  be  con- 
firmed. The  defendants  allefred  that  the  deceased 
was  a  resident  alien,  and  that  one  of  the  defendants 
was  an  actual  resident  of  the  state  at  the  time  of 
the  intestate's  death,  and  further  that  the  other 
defendants  were  nonresident  aliens  at  the  time  of 
the  intestate's  death,  and  that  one  of  them  so  con- 
tinued until  the  year  1874;  the  court  entered  Judg- 
ment dismissing  the  petition,  and  quieted  such  de- 
fendant's title  Which.  Judgment  was  afBrmed  upon 
appeal,  the  court  holding  that  under  the  Revision  of 
the  Iowa  Statutes  of  1860  a  nonresident  alien  could 
not  Inherit. 

Where  an  intestate  died,  after  the  Bevlslon  of 
the  Iowa  Statutes  of  1880,  leavinir  as  his  heirs  resi- 
dent and  nonresident  aliens.  It  was  held  that  the 
children  who  were  resident  citizens  of  the  state, 
under  whom  the  defendant  claimed,  were  his  only 
heirs  and  inherited  the  whole  estate  to  the  exclu- 
sion of  their  nonresident  alien  brothers  and  sisters. 
King  V.  Ware,  58  Iowa,  »7  a880),  following  Krogan 
V.  Kinney,  Rhelm  v.  Kobbins,  and  Brown  v.  Pear- 
son, «upra. 

It  is  the  settled  law  of  Iowa  that  nonresident 
aliens  cannot  Inherit  under  the  statutes  in  force 
In  1861.    Ware  v.  Wlsner,  4  McCrary,  66, 69  (1888). 

The  Iowa  Bill  of  Rights  provides.  S  2S,  art.  1,  that 
■••f opelgnere  who  are,  or  may  hereafter  become,  resi- 
dents of  this  state,  shall  enjoy  the  same  rights  In 
respect  to  the  possession,  enjoyment,  and  descent 
of  property  as  native-born  citizens,  and,  under 
ft  2448  of  the  Code  of  that  state,  the  widow  of  a 
nonresident  alien  shall  be  entitled  to  the  same 
rights  in  the  property  of  her  husband  as  a  resident, 
except  as  against  a  purchaser  from  the  decedent." 

In  Be  Gill's  Estate,  79  Iowa,  296,  9  L.  R.  A.  126 
-(1890),  it  was  held  that  the  above  provision  meant 
any  alien  not  residing  in  that  state. 

Prior  to  the  year  1868  the  law  did  not  permit  non 
resident  aliens  to  inherit  lands  situated  in  the  state 
of  Iowa.  Furenes  v.  Mickelson,  86  Iowa,  506  a892), 

Article  1,  §  38,  of  the  Ck)nstitution  of  Iowa,  which 
provides  that  foreigners  who  are  or  who  may  here- 
after become  residents  of  this  state  shall  enjoy  the 
same  rights  in  respect  to  the  possession,  enJ03^ 
ment,  and  descent  of  property  as  native- bom  citi- 
zens, applies  only  to  foreigners  who  were  at  the 
time  of  its  adoption,  or  who  thereafter  became, 
residents  of  that  state.  Baston  v.  Huott  (Iowa) 
-poet,  —  (1896). 

The  words  "who  have  heretofore  acquired  land 
in  this  state,"  contained  In  chapter  86  of  the  acts  of 
the  22d  General  Assembly  of  the  state  of  Iowa,  re- 
fer, not  to  the  widows  and  heirs,  but  to  **allens,'^ 
and  the  right  Is  grlven  to  the  widows  and  heirs  of 
31  L.  R.  A. 


aliens  to  take  title  after  the  act  took  effect,  when 
the  alien  from  whom  they  claim  acquired  th^  title 
before  the  act  took  effect.    Ibid, 

The  chapter  above  referred  to  provides,  §  1,  '*non- 
resident  aliens  .  .  .  are  prohibited  from  acquir- 
ing title  to,  or  taking  or  holding,  any  lands  or  real 
estate  in  this  state  by  descent,  devise,  purchase,  or 
otherwise,  only  as  hereinafter  provided,"  and  by 
§  2  any  nonresident  alien  may  acquire  and  hold 
real  property  to  the  extent  of  880  acres,  or  city 
property  to  the  amount  of  $10,000  in  value,  pro- 
vided that  within  five  years  from  the  date  of  pur- 
chase of  such  property  the  same  is  placed  in  the 
actual  possession  of  a  relative  of  such  purchaser, 
the  occupant  being  related  to  such  owner  within 
the  third  degree  of  kindred,  or  the  husband  or 
wife  of  such  relative;  and  further,  tliat  such 
occupant  become  a  naturalized  citizen  within  ten 
years  of  the  purchase  of  said  property  as  aforesaid. 

It  has  been  held  that  the  above  act  refers  to  wid- 
ows and  heirs  of  aliens  without  restriction  as  to 
the  place  of  the  residence  of  the  widows,  the  heirs, 
or  the  aliens;  and  It  is  not  material  to  the  acquire- 
ment of  title  under  that  provision,  whether  the 
widow  and  heirs  are  aliens  or  nonresidents,  or 
whether  the  deceased  alien  was  a  resident,  and 
therefore  if  an  alien,  whether  living  in  that  state 
or  in  a  foreign  country,  dies  seised  of  lands  situated 
m  that  state,  his  widow  and  heirs,  wherever  they 
may  reside  and  whether  aliens  or  not,  may  take 
title  to  the  land  by  devise  or  descent.  Baston  v. 
Huott  (Iowa),  posU  —  (1895). 
Kentucky. 

Under  Ky.  Stat.  1800,  which  provides  that  any 
alien,  other  than  alien  enemies,  who  shall  have  act- 
ually resided  within  this  commonwealth  two  years, 
shalLdurlng  the  continuance  of  his  residence  here- 
in, after  the  said  period,  be  entitled  to  hold,  receive, 
and  pass  any  right,  title,  or  Interest  to  any  lands  or 
other  estate  known  within  this  commonwealth,  in 
the  same  manner  and  under  the  same  regulations 
as  the  citizens  of  this  state  may  lawfully  do,  it  was 
held  that  an  alien  could  inherit  and  take  by  descent 
provided  he  had  actually  resided  in  the  country 
two  years  previous  to  the  death  of  those  through 
whom  he  claimed.  Louisville  v.  Gray,  1  Litt  (,Kj.) 
147, 160  (1882). 

In  a  case  where  the  decedent  died  before  the 
adoption  of  the  Revised  Statutes  of  Kentucky,  the 
capacity  of  the  alien  to  take  by  descent  as  well  as 
the  right  of  the  commonwealth,  in  the  event  that 
there  was  no  person  to  inherit,  was  held  to  depend 
and  t>e  governed  by  the  pre-existing  law,  that  Is 
the  common  law  which  existed  in  that  state.  White 
V.  White,  2  Met.  (Ky.)  185  a869). 

Where  the  claimant  did  not  reside  in  the  state  of 
Kentucky  at  the  time  of  the  death  of  the  intestate. 
It  was  held  that  for  that  reason  he  was  not  entitled 
to  the  benefits  of  the  provisions  of  the  Kentucky 
act  of  1800,  and  that  the  fact  that  he  had  taken  the 
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Jah.,. 


Re  Taylor's  WiU,  55  III.  252:  Lesdey^r,  Lessley, 
44  ni.  527;  McMtirphy  v.  BoyU%,  49  HI.  110;  11 
Am.  &EDg.  Enc.  Law,  p.  565;  Schouler,  Wills, 
2d  ed.  g  298: 1  Rapalje  &  L.  Law  Diet.  679; 
2  Redf.  Wills,  8d  ed.  176;  Hard  v.  Ashley, 
117  N.  Y.  606;  Floyd  v.  Barker,  1  Paige,  481; 
MiUs  V.  Newberry,  112  111.  128,  54  Am.  Rep. 
218;  Ward  v.  Ward,  184  111.  417. 

Appellant  claims  by  descent  from  William 
Went,  deceased.  He  cannot  inherit  from  said 
Went  because  he  does  not  take  immediately 
from  Went,  but  mediately  through  several 
alien  ancestors  who  interrupt  the  descent  of  the 
estate  to  him. 

2  Kent,  Com.  13th  ed.  54,  and  cases  cited; 
1  Cooley's  Bl.  Com.  bk.  2,  «226,  249;  Tiede- 


man,  Real  Prop,  g  675;  Levy  v.  MeCarUe,  81 
U.  8.  6  Pet.  108.  8  L.  ed.  886;  Gollingumd  v. 
Pace,  1  Vent.  418;  McGregor  v.  Chmstoek,  8  N. 
Y.  408;  Rev.  Stat.  chap.  28;  SeeUy  v.  Peters,  10 
111.  149;  Bayer  v.  Sweet,  4  111.  120;  Gerher  v. 
Grahei,  16  111.  217;  Quest  v.  Reynolds,  68  HI. 
478,  18  Am.  Rep.  570;  Penny  v.  Little,  4  El. 
801;  MiddUUm  v.  PritcJtard,  Id.  510,  38  Am. 
Dec.  112;  Stuart  Y,  PeopU,  4  111.  895;  Wunderle 
V.  Wunderle,  144  111.  58,  19  L.  R.  A.  84;  Mc- 
Lean V.  Swanton,  18 N.  Y.  535;  People  y.  Irwin, 
21  Wend.  128;  McCnrthy  v.  Marsh,  5  N.  Y. 
268;  PeapU  v.  Conklin,  2  Hill,  67;  Jackson, 
Doran,  v.  Green,  7  Wend.  888;  Jackson,  Fitz- 
Simmons,  v.  FitzSimmons,lQ  Wend.  11,  24  Am. 
Dec.  198;  Furenes  v.  Mickelson,  86  Iowa,  608; 


neoessary  oath  to  beoome  a  citizen  of  the  Uoited 
States  in  another  state  of  the  Union  did  not  render 
bim  capable  of  taking:  under  such  statute,  nor  did 
the  fact  of  his  suheequent  naturalisation  affect  his 
right  to  take,  the  property  in  the  meantime  having 
vested  in  the  commonwealth.    IMd. 

In  order  to  entitle  a  person  to  the  benefit  of  the 
Kentucky  act  of  1800,  he  must  be  a  resident  of  Ken- 
tucky at  the  time  of  descent  cast;  otherwise  he  can 
claim  no  benefit  under  the  statute.  Teaker  v. 
Yeaker,  4  Met.  (Ky.)  88  (1882). 

And  it  has  been  held  that  the  Kentucky  statute 
of  March  21. 1861  (Myers'  Supp.  pp.  85,  86),  which 
provides  that  it  shall  be  lawful  for  any  nonresident 
alien  to  acquire  real  estate  by  descent  or  devise, 
and  to  bold,  sell,  alienate,  and  convey  the  same  as 
if  he  or  she  were  a  citizen  of  the  United  States,  but 
the  time  during  which  such  alien  may  thus  hold, 
sell,  alienate,  and  convey  said  real  estate  shall  ex- 
pire eight  years  after  final  settlement  of  the  de- 
cedent's estate,— did  not  repeal,  nor  was  it  in  con- 
flict with,  8  1,  art.  8,  chap.  15,  Rev.  Stat.,  but  con- 
ferred the  right  on  nonresident  aliens  to  inherit 
real  estate,  provided  they  sold  and  conveyed 
the  same  within  the  period  therein  mentioned: 
while  under  the  Revised  Statutes  no  alien  could  in- 
herit real  estate  unless  be  had  bad  an  actual  resi- 
dence In  the  state  for  two  years,  the  act  of  1861  not 
being  in  conflict  with  the  Revised  Statutes,  but 
merely  cumulative.  Eustache  v.  Rodaquest,  11 
Bu8h,42a874). 

In  that  case  the  sister  of  the  decedent  was  de- 
clared his  heir,  although  she  was  a  nonresident 
aUen  taking  ber  title  under  the  act  of  1861,  subject 
to  the  limitations  prescribed  thereby,  and  also  sub- 
ject to  the  widow's  homestead  right. 

In  that  case  it  was  further  held  that  the  pro- 
visions of  the  Kentucky  act  of  1861  were  not  af- 
fected or  repealed  by  tbe  later  act  of  March,  1867, 
which  provided  that  §  1.  art.  8,  chap.  15,  of  the  Re- 
vised Statutes  should  be  amended  so  as  to  read: 
"'An  alien,  not  being  an  enemy,  shall,  after  be  bas 
declared  bis  intention  to  become  a  citizen  of  the 
United  States  according  to  the  forms  required  by 
law,  be  enabled  to  recover,  inherit,  bold,  and 
possess  by  descent,  devi8e,or  otberwise,  any  real  es- 
tate in  real  or  personal  property  in  tbe  same  man- 
ner as  if  be  were  a  citizen  of  tbe  state,"— tbe  act  of 
1861  merely  confining  the  inheritance  to  real  es- 
tate, and  limiting  the  time  in  which  it  could  be 
alienated,  the  act  of  1867  embracing  both  real  and 
personal  estate  with  an  absolute  right  to  bold  them. 
Thid, 
liOiilfliAnaa 

In  Phillips  v.  Rogers,  6  Mart.  (La.)  701,  745  (1818), 
tbe  only  question  before  tbe  court  was  whether  an 
alien  could  inherit  real  estate  in  Louisiana,  and  tbe 
court  decided  it  in  the  affirmative,  stating  that  the 
statutes  of  that  state  made  no  distinction  in  tbe 
nature  of  property  in  order  to  regulate  tbe  succes- 
sion, and  nothing  showed  that  aliens  must  be  ez- 
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eluded  from  the  acquisition  of  real  or  personal 
property  by  will  or  succession  and  were  not  capa- 
ble of  inheriting  either;  aU  free  persons,  even  the 
minor,  pupil,  lunatic,  and  idiot  might  transmit 
their  estate  ah  intestuto,  and  inherit  from  others, 
nothing  appearing  to  exclude  aliens  from  the  in> 
heritance  of  real  estate. 

Under  article  1477  of  the  Louisiana  Code  ''dona- 
tions inter  vitxw  and  mortis  causa  might  be  made  in 
favor  of  a  stranger  when  tbe  laws  of  bis  country  did 
not  prohibit  similar  dispositions  from  being  made 
In  favor  of  a  citizen  of  tbat  state,"  and  a  reciprocal 
right  in  favor  of  the  citizens  of  the  two  countries 
was  thereby  established.  Duke  Richmond  v.  Milne. 
17  La.  812,  86  Am.  Dec.  618  (1841). 

The  provision  contained  in  article  1477  of  the 
Louisiana  Code  is  limited  exclusively  to  the  inca- 
pacity of  receiving  donations  inter  viffos  and  mortts 
causa,  and  nothing  in  the  Louisiana  laws  shows 
that  foreigners  are  excluded  from  the  acquisitioa 
of  real  or  personal  property  by  will  or  succession^ 
and  tbat  they  are  not  capable  of  Inheriting  either 
(La.  Code.  arts.  881,  88S).    Ibid. 

Tbe  capacity  of  aliens  to  transmit  their  estates  ah 
intentato,  and  to  inherit  from  others  in  I^ouisiana,  is 
shown  by  article  945,  which  declares  that  slavee 
alone  are  Incapable  of  either,  and  therefore,  as  un- 
der article  946  the  incapacity  of  heirs  is  not  pre- 
sumed; he  who  alleges  such  incapacity  must  prove- 
it.    JWd. 

Under  the  construction  thus  put  upon  the  pro- 
visions of  the  Louisiana  Code  by  tbe  court  In  the 
above  case,  it  was  held  tbat  there  was  therefore 
nothing  in  the  laws  of  tbat  state  tbat  excluded 
aliens  from  tbe  inheritance  of  any  kind  of  prop- 
erty. 

Tbe  case  of  Duke  Richmond  v.  Milne,  supra^ 
arose  out  of  the  last  will  and  testament  of  the  de- 
ceased which  contained  a  disposition  of  a  sum  or 
money  to  be  employed  in  establishing  and  support- 
ing  a  free  school  for  tbe  use  of  certain  parishes. 
The  legacy  was  claimed  by  the  plaintiff  as  the  fut- 
ure lord  of  the  town,  who  alleged  that  by  virtue  or 
tbe  powers  conferred  upon  bim  by  a  meeting  of 
tbe  inhabitants  of  the  town  he  was  authorized  to 
demand  and  receive  tbe  legacy.  The  defendants 
denied  tbe  capacity  of  the  commissioner  to  take 
under  the  will,  and  submitted  the  question  to  tlie 
court  whether,  under  the  laws  of  Louisiana,  the 
X)etitioner8,  being  aliens,  could  be  entitled  to  re- 
cover the  legacy,  tbe  contention  being  tbat  tbe 
plaintiff  could  not  take  under  tbe  laws  of  Louisiaoa 
because  the  laws  of  Scotland  prohibited  a  similar 
disposition  from  being  made  in  favor  of  citizens  In 
Louldiana.  Tbe  court  held  tbat,  as  the  incapacity 
of  aliens  by  tbe  English  and  Scotch  laws  was  only 
extended  to  their  holding  lands  or  acquiring  herit- 
age, either  by  purchase  or  succession;  and  as,  un- 
der tbe  laws  of  Scotland,  an  alien  might  acquire 
property  in  goods,  money,  and  movable  estate,  and 
make  a  will,  and  sue  for  personal  debts;  and  as,  an^ 
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Orane  v.  Beeder,  21  Mich.  24,  4  Am.  Rep.  480; 
Bandars'  Justinian,  27;  Domat's  Civil  Law,  by 
Strahan,  §  2602;  Pans/i  v.  Ward,  28  Barb. 
mi;  Jackson  v.  Sanders,  2  Leigh,  118;  Bing- 
ham. Laws  of  Descent,  pp.  492,  495,  498;  11  & 
12  Wm.  ni.  chap.  6;  14  Am.  &  Eng.  Enc. 
Lawr  p.  708;  28  Am.  &  Eng.  Enc.  Law, 
p.  826.  note  1;  4  Kent.  Com.  *A19;  Blacklaws  v. 
Milne,  82  111.  505,  15  Am.  Rep.  889;  OrthtcHn 
V.  Thomas,  127  111.  564,  4  L.  R.  A.  484;  Bales 
V.  Elder,  118  111.  486;  Elder  v.  Bales,  127  111. 
425;  Croan  v.  Phelps,  94  Ky.  218,  28  L.  R.  A. 
758;  MeCool  ▼.  Shnith,  66  IF.  S.  1  Black,  459, 
17  L.  ed.  218;  Hays  v.  Thmnas,  1  111.  186;  Hill- 
Jtouse  V.  Chester,  8  Day,  166. 
By  virtue  of  the  amendment  of  1891  to  the 


alien  statute,  the  devise  to  the  sisters  vested  in 
them  the  entire  estate,  subject  to  the  rights 
of  the  widow,  except  as  agamst  the  state,  and 
the  conveyance  by  them  to  a  citizen  vests  in 
such  citizen  a  good  title. 

Rev.  Stat.  $5  8,  title  Aliens;  Wunderle  v. 
Wunderle,  144  III.  65, 19  L.  R.  A.  84;  1  Cooley'* 
Bl.Com.  bk.  2,  *240,  809;  2  Kent,  Com.  *58,  54, 
61;  4  Washb.  Real  Prop.  565;  Fairfax  v.  Hun- 
Urr,  11  U.  S.  7  Cranch,  608,  8  L.  ed.  468;  An- 
derson.  Law  Diet.  264,  824;  Liver  more  v.  Bag- 
leu,  8  Mass.  510;  Brown  v.  Fitz,  18  N.  H.  285; 
Klein  v.  Me^amara,  54  Miss.  105;  Bex  v. 
Fauntleroy,  1  Car.  &  P.  421;  Rex  v.  Lyon, 
Russ.  &  R.  C.  C.  265;  American  Ins.  Co.  v. 
Avery,  60  Ind.  566;  American  Buttonhole,  0. 


der  those  of  England,  he  mlgbt  either  be  a  mort- 
gagee, and  recover  his  debt  in  countries  where 
there  was  a  positive  prohibition  to  hold  lands;  and 
asit  was  shown  that  if  the  legacy  in  question  had 
occurred  in  a  Scotch  instrument,  it  would,  by  the 
laws  of  Scotland,  have  been  considered  as  a  mere 
bequest  of  a  sum  of  money,  and  not  of  heritable 
property;  and  that,  as  the  courts  of  that  country 
would  give  effect  to  such  legacy,  therefore  the 
plaintiffs  were  entitled  to  receive  such  legacy. 
MaiylancU 

In  Dawson  v.  Godfrey,  8  U.  S.  4  Cranch,  821.  2  L. 
ed.  684  (1808),  it  was  held  that  a  person  bom  in  Eng- 
land prior  to  the  year  1776,  and  who  always  resided 
there,  and  was  never  in  the  United  States,  was  not 
entitled  in  the  year  1703  to  Inherit  lands  in  Mary- 
land from  a.  citizen  of  the  United  States,  for  the 
reason  that  the  common  law,  which  was  the  law  of 
Maryland,  deprived  an  alien  generally  of  the  right 
of  inheriting,  unless  he  could  show  some  exception 
in  his  case,  there  being  none  at  common  law,  which 
gives  the  right  to  inherit  distinctly  from  the  obli- 
gation of  allegiance  existing  either  in  fact  or  in 
supposition  of  law. 

In  Spratt  v.  Spratt,  29  U.  8. 4  Pet.  808,  7  L.  ed.  807 
f]880),  it  was  held  that  the  Maryland  act  of  1701  au- 
thorizing the  descent  to  alien  heirs  of  lands  held  by 
aliens  under  deed  or  will,  and  that  part  of  the  Dis- 
trict of  Columbia,  which  was  ceded  to  the  United 
States  by  the  state  of  Maryland,  did  not  authorize 
the  descent  to  such  heirs  of  land  in  that  part  of  the 
District  which  was  purchased  by  an  alien  at  a  sale 
made  under  an  order  of  the  court  of  chancery,  and 
for  which  no  deed  was  executed  by  the  purchaser 
on  becoming  a  citizen  of  the  United  States  or  be- 
fore his  decease,  the  Maryland  act  not  enabling 
aliens  coming  to  the  District  of  Columbia  to  trans- 
mit all  real  estate  however  acquired  to  their  alien 
relations  by  descent,  but  only  such  lands  as  should 
be  thereafter  acquired  by  deed  or  will,  the  power 
being  qualified. 

The  Maryland  statute  of  March  8,  1887,  was  con- 
sidered in  De  Geofroy  v.  Riggs,  188  U.  8.  268,  80 
L.  ed.  642  (1800),  and  the  court  held  that  under  it 
property  in  the  District  of  Columbia  and  In  the  ter- 
ritories might  be  acquired  by  aliens  by  inheritance 
under  existing  laws.  The  act  In  question  (24  Stat, 
at  L.  476,  chap.  340)  provides,  §  1,  that,  it  shall  be  un- 
lawful for  any  person  or  persons  not  citizens  of  the 
United  States,  or  who  have  not  declared  their  in- 
tention to  become  citizens,  to  thereafter  acquire, 
hold,  or  own  real  estate,  or  any  interest  therein,  in 
any  of  the  territories  of  the  United  States  or  in  the 
District  of  Columbia,  except  such  as  may  be  ac- 
quired by  inheritance,  or  In  good  faith  in  the  ordi- 
nary course  of  Justice  in  the  collection  of  debts 
previously  created. 

By  the  common  law  an  alien  Is  under  a  disability 
to  inherit  realty  from  a  citizen,  and  no  change  is 
made  in  this  respect  by  the  Maryland  act  of  De- 
oember,  1701,  as  interpreted  by  the  Supreme  Court 
81  L.  R.  A. 


of  the  United  States  in  Spratt  v.  Spratt  26  U.  S.  I 
Pet.  848,  7  L.  ed.  171  (1828),  20  U.  S.  4  Pet.  898, 7  L.  ed. 
807  (1880):  Jost  y.  Jost,  1  Mackey,  487  (1882). 
BCajwftclniBdtta* 

In  Fox  v.  Southaok,  12  Mass.  148  (1815),  it  was  held 
that  the  0th  article  of  the  treaty  with  Great  Britain 
of  1704,  giving  the  subjects  of  either  power  the 
right  to  hold  property  within  the  dominions  of  the 
other,  was  not  affected  by  a  posterior  war  and 
applied  to  vested  remainders  as  well  as  to  other  es- 
tates. 
Michiffan* 

In  Crane  v.  Reeder,  21  Mich.  24,  4  Am.  Rep.  4dOi 
(1870),  the  plaintiff  sued  for  the  recovery  of  certain 
escheated  lands  conveyed  to  him  by  the  trustees 
thereof.  The  property  was  conveyed  to  an  alien, 
the  grant  being  confirmed  under  an  act  of  Con- 
gress regulating  grants  of  land  in  Michigan,  under 
which  all  persons  residing  and  occupying  lands 
therein,  which  they  or  their  grantors  had  continu- 
ously occupied  and  improved  since  a  certain  year, 
were  entitled  to  estates  in  fee  simple.  The  evidence 
showed  that  such  alien  married  in  the  United 
States,  and  died  leaving  no  children  bom  therein, 
but  leaving  a  person  descrlt)ed  as  his  daughter,, 
also  an  alien  by  birth,  him  surviving.  The 
daughter  died  leaving  a  husband  but  no  children. 
The  father  had  executed  a  deed  to  such  daughter 
purporting  to  be  acltnowledged,  but  not  witnessed, 
and  it  was  claimed  that,  the  father  and  daughter 
both  being  aliens,  the  latter  could  not  inherit  from 
him,  in  case  the  deed  was  void.  The  defendants , 
claimed  under  the  husband  of  such  daughter,  who 
went  into  possession  after  his  wife^s  death  and  so 
continued  until  his  death.  The  court  held  that,  the 
conveyance  by  the  father  to  the  daughter  being 
void  because  not  made  as  required  by  the  Michigan 
statute,  the  lands  eecheated  to  the  territory  and 
state  of  Michigan  which  had  power  to  reconvey 
without  inquisition  of  oflBce  found. 
BflssourL 

The  Missouri  Revised  Statutes  of  1845  provided 
that  all  aliens  residing  in  the  United  States  who 
shall  have  made  a  declaration  of  their  intention  to 
become  citizens  of  the  United  States  by  taking  the 
oath  required  by  law.  and  all  aliens  resident  in  this 
state,  shall  be  capable  of  acquiring  i*eai  estate  in 
this  state  by  descent.  In  Wacker  v.  Wacker.  26 
Mo.  426  (18681,  it  was  held  that  the  alK)ve  statute  did 
not  apply  to  the  nonresident  alien. 

The  Missouri  statutes,  as  they  existed  from  the 
years  1835  to  1845.  did  not  apply  to  nonresident 
aliens,  but  only  permitted  resident  aliens  to  ac- 
quire real  estate  in  that  state  by  descent  or  pur- 
chase, but  such  statutes  did  not  prevent  nonresi- 
dent aliens  from  taking  as  distributives  the  personal 
property.    Harney  v.  Donohoe,  07  Mo.  141  (1888). 

The  Missouri  act  of  February,  1856.  so  far  changed 
the  old  law  that  an  alien  could  not  inherit  realty 
as  to  permit  the  alien  to  take  and  sell  within  three 
years  after  the  death  of  the  ancestor,  and  by  the 


1)8 


Illinois  Sttpbeme  Coubt. 
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<fe  5.  Mach.  Co,  v.  Burlaek,  35  W.  Va.  647; 
PeopU  V.  Caion,  25  Mich.  388:  PeopU  v.  Hoff- 
man, 97  111.  234;  Anderaon  v.  Chicago,  B.  A 
Q.  R,  Co,  117  111.  26;  Q<yrmley  v.  Uthe,  116 
111.  643;  CaBtner  v.  »Ffl/nxf,  «3  111.  171,  25  Am. 
Rep.  369;  Btamm  v.  Bostwick,  122  N.  Y.  48.  9 
L.  R.  A.  597;  Potter's  Dwarr.  Stat.  139; 
Domal's  Civil  Law,  by  Straban,  §§2420,2421. 

fiailejr.  J.,  delivered  tbe  opinion  of  tbe 
•court: 

Tbis  waa  a  bill  in  chancery,  brought  by 
James  Beavan  against  Sarah  Went,  Susanna 
Went,  Jane  Holland,  Elizabeth  Yarnold, 
Frances  Barnes,  Charlotte  Elizabeth  Baylis, 


Susan  Baylis,  and  the  unknown  heirs  of  Will- 
iam Went,  deceased,  for  partition.  Sarah 
Went  and  several  of  the  other  defendants  ap- 
peared and  filed  a  general  demurrer  to  the 
bill,  which  being  sustained,  and  the  com- 
plainant electing  to  abide  by  his  bill,  a  de- 
cree was  entered  dismissing  the  bill  for  want 
of  equity,  at  his  costs,  and  he  has  now  ap- 
pealed to  this  court. 

The  bill  alleges  that  the  complainant  is  a 
resident  of  the  state  of  Ohio  and  a  naturalized 
citizen  of  the  United  States;  that  William 
Went,  late  of  Chicago,  departed  this  life 
August  10,  1892,  being  then  seised  in  fee  of 
certain  lands  in  Cook  county  which  the  bill 


act  of  November,  1866.  tbe  three  yean  was  limited 
to  tbe  time  after  administration  had,  and  there- 
fore, in  a  case  where  administration  was  closed  in 
188S,  the  three  years  would  end  in  1871,  and  a  claim 
not  made  until  the  year  1884  would  be  barred  by  the 
act.  PlUa  V.  German  School  Asso.  28  Fed.  Bep.  700 
(1885). 

Under  the  Mi^ouri  laws  of  1866.  aliens  residing  in 
this  country  were  entitled  to  the  same  capacity  of 
acquirinfir.  boldins,  and  alienating^  real  estate  as  a 
<;it1zen  of  tbe  United  States,  provided  they  had  de- 
clared their  intention  of  becoming  citizens,  and 
thoAe  residing  in  the  state  were  entitled,  whether 
they  had  made  such  declaration  or  not;  and  under 
the  act  of  1866,  an  alien  nonresident  in  that  state  or 
in  the  United  States,  who  had  not  declared  his  in- 
tention to  become  a  citizen,  and  who  was  therefore 
not  entitled  to  inherit,  had  a  limited  period  within 
which  to  sell  and  convey  real  estate  to  one  who 
could  take  and  bold.  Sullivan  v.  Burnett,  105  U.  8. 
334, 20  L.  ed.  1124  (1881). 

The  Missouri  act  of  March  30, 1872,  provides,  §  1: 
**A11  aliens  shall  be  capable  of  aoquirtng  by  pur- 
chase, devise,  or  descent  real  estate  in  this  state, 
and  of  holding,  devising,  or  alienating  tbe  same, 
and  shall  incur  the  like  duties  and  liabilities  in 
relation  thereto  as  if  they  were  citizens  of  the 
United  States,  and  residents  of  this  state."  The 
court  held  that  such  statute  was  not  retrospective 
and  only  applied  to  future  acquisitions  by  aliens. 

rwd. 

The  Missouri  statutes  of  1872  (Laws  1872,  p.  79), 
removed  all  obstacles  in  the  way  of  aliens  acquir- 
ing real  estate  in  that  state,  and  therefore  where  a 
plaintiff  claimed  as  heir  to  her  deceased  father  who 
was  a  resident  aliea  and  died  leaving  children,  all 
of  whom,  except  the  plaintiff,  were  residents  of  the 
state,  and  when  the  father  died  only  resident  aliens 
were  entitled  to  inherit  under  the  laws  of  this  state, 
but  a  subsequent  act  removed  the  disability,  it  was 
held  that  tbe  nonresident  alien  was  entitled  to  in- 
herit the  property  upon  the  death  of  the  resident 
heirs  intestate  and  without  issue.  Utassy  v.  Gied- 
inghagen  (Mo.)  88  S.  W.  444  (1806). 

The  statute  in  question  in  the  above  case  pro- 
vides: *' Aliens  shall  be  capable  of  acquiring  by  pur- 
chase, devise,  or  descent  real  estate  in  that  state, 
and  of  holding,  devising,  or  aUenatinir  the  same, 
and  shall  incur  the  like  duties  and  liabilities  in 
relation  thereto  as  if  they  were  citizens  of  the 
United  States  and  residents  of  tbis  state." 
Nebraskap* 

By  8 14,  art.  1,  Neb.  Ck)nst.  it  Is  provided  that  no 
distinction  shall  ever  be  made  by  law  between 
resident  aliens  and  citizens  in  reference  to  the 
possession,  enjoyment,  or  descent  of  property. 
People,  Dobson.  v.  McClay.  2  Neb.  7  (1878). 

By  §  25  of  the  Nebraska  (Constitution  of  1876  (art. 
2,  ed.  1898,  Neb.  Ck)nsol.  Stat.  p.  57)  it  is  provided: 
"No  distinction  shall  ever  be  made  by  law  between 
resident  aUens  and  citizens  in  reference  to  the  pos- 
session, enjoyment,  or  descent  of  property." 

'.  a  A. 


By  84306,  Neb.  Oonsol.  Stat.  cd.  1803.  p.  1Q2S,  it  is 
provided:  ^^Nonresident  aliens  .  .  .  are  hereby 
prohibited  from  acquiring  title  to,  or  taking  or 
holding,  any  lands  or  real  estate  in  this  state  by 
descent,  devise,  purchase,  or  otherwise,  only  as 
hereinafter  provided,  except  that  .  .  .  heirs  of 
aliens  who  have  heretofore  acquired  lands  in  this 
state  under  the  laws  thereof  may  hold  such  lands 
by  devise  or  descent  for  a  period  of  ten  years  and 
no  longer,  and  If,  at  the  end  of  such  time  herein 
limited,  such  lands  so  acquired  have  not  been  sold 
to  a  bona  fide  purchaser  for  value,  or  such  alien 
heirs  have  not  become  residents  of  this  state,  such 
lands  shall  revert  and  escheat  to  the  state  of  Ne- 
braska.'* 
Nevada. 

The  Statutes  of  Nevada,  art  1,  8 16,  provide  that 
'^foreigners  who  are,  or  may  hereafter  become, 
bona  fide  residents  of  this  state,  shall  enjoy  the  same 
rights  in  respect  to  the  possession,  enjoyment,  and 
Inheritance  of  property  as  native-born  citizens.** 

In  State,  Ling,  v.  Preble,  18  Nev.  261,  268  (1884),  it 
is  stated  that  the  rights  of  foreigners  were  not  con- 
fined to  those  who  had  declared  their  intention  to 
become  citizens  of  the  United  States,  9r  to  those 
who,  under  the  laws  of  the  state,  were  entitled  to 
become  citizens  by  naturalization,  the  Oonstltutlon 
giving  to  all  foreigners  who  were  bona  fide  resi- 
dents of  the  state  certain  rights  which  might  be 
enlarged,  but  could  not  be  abridged  by  tbe  legis- 
lature, and  further,  that  the  rights  which  were 
guaranteed  by  the  statutes  could  not  be  taken 
away,  and  that  it  was  not  within  the  power  of  the 
legislature  of  that  state  to  limit  the  right  to  pooBcoo, 
inherit,  or  enjoy,  such  property,  to  aliens  who 
might  become  citizens. 
New  Tfampuhlre* 

N.  H.  Act  of  June  26, 1827,  gave  alien  heln  the 
right  to  take  by  descent.   Montgomery  v.  Dorion« 
7  N.  H.  476  a8a6). 
New  Jersey* 

In  Mdlvaine  v.  Coze,  8  U.  S.  4  Cranoh,  200, 2  L.  ed. 
506  (1806).  it  was  held  that  a  person  bom  in  tbe  col- 
ony of  New  Jersey  before  the  year  1776,  and  resid- 
ing there  till  the  year  1777,  when  he  Joined  tbe  Brit- 
ish army,  and  thenceforth  adhered  to  the  British, 
claiming  as  a  British  subject  and  receiving  com- 
pensation from  that  government,  had  a  right  to 
take  lands  by  descent  in  the  state  of  New  Jersey; 
the  New  Jersey  act  by  which  such  person  was  de- 
clared an  offender  against  the  form  of  his  allegi- 
ance to  tbe  state  not  being  sufllolent  to  declare  him 
an  alien. 

In  Teo  V.  Meroereau,  18  N.  J.  L.  887  (1842),  an  alien 
enemy  purchased  real  estate  in  the  United  States 
prior  to  January,  1817,  and  remained  in  possession 
thereof  after  he  became  an  alien  friend.  It  was 
held,  upon  his  death,  that  the  children  bom  in  the 
United  States  might  inherit  by  virtue  of  the  Sd  sec- 
tion of  N.  J.  act  of  1817,  concerning  aliens,  for  the 
reason  that  if  an  alien  may  purchase  and  bold  lands 
to  him  and  his  heirs,  he  may  transmit  them  by  in- 
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^eeks  to  have  partitioned,  and  leaving  a  last 
will  and  testament  as  follows : 

Chicago,  March  16,  1892. 
Know  all  men  by  these  presents: 
That  I,  William  Went,  being  sound  in 
tnind  and  weak  in  body,  do  this  day  make 
this  instrument.  Bom  in  Presti;;ne,  Radnor- 
shire, England,  in  the  year  1828^  on  the  28th 
•day  of  July,  at  present  a  citizen  of  the  United 
States  of  America. 

I  will  and  bequeathe  all  real  and  personal 
property  to  my  wife  Sarah  Lewis  nee  Went, 
in  trust  for  my  surviving  sisters  and  their 
lawful  descendants. 

William  Went. 

That  the  foregoing  will  was  duly  attested 


by  witnesses,  and  was  admitted  to  probate 
by  the  probate  court  of  Cook  county.  August 
16,  1892;  that  the  testator  left  no  issue  or 
descendants  of  issue,  but  left  him  surviving 
Sarah  Went,  his  widow,  Susanna  Went,  Jane 
Holland,  Elizabeth  Yamold,  and  Frances 
Barnes,  his  sisters,  and  Charlotte  Elizabeth 
Baylis  and  Susan  Baylis,  the  daughters  of 
his  deceased  sister  Charlotte  Baylis,  and 
that  thev  and  the  complainant  are  the  only 
next  of  kin  and  heirs  at  law  of  the  testator ; 
that  the  complainant  is  the  son  and  only 
issue  of  William  Beavan  and  Jane  Bea- 
van ;  that  his  father  was  the  only  issue 
of  William  Beavan  and  Jane  Beavan,  the 
last-named  Jane  Beavan  being  the  only 
sister  of  William  Went,  the  father  of  the 


heritance  to  bis  obildreo,  the  statute  placioR  him  on 
a  footiDfr  with  native-born  citizens  grivingr  bim  in- 
heritable blood;  and  even  tbougrh  his  children  were 
aliens  they  would  take  by  Inheritance. 

Where  lands  escheated  to  the  state  in  1884,  by 
reason  of  the  alienage  of  the  heirs  of  the  person 
dyinR  last  seised,  and  such  lands  were  subsequently, 
by  special  act.  vested  in  the  widow,  it  was  held  that 
the  provisions  of  the  New  Jersey  act  qf  184&, 
that  such  persons  as  would  have  been  heirs 
of  any  person  dyinflr  since  1817,  in  case  such  persons 
bad  been  natural-born  citizens,  shall  inherit  the 
land  of  such  person  dying  seised,  were  not  sufficient 
to  pass  to  such  alien  heirs  the  lands  which  had  been 
so  vested  In  the  widow.  Den,  Colgan,  v.  McKeon, 
54  N.  J.  L.  566  (1864). 

So,  the  New  Jersey  statute  of  1846,  which  enabled 
aliens  to  purchase  lands  and  hold  them  to  them  and 
their  heirs,  was  held  not  to  remove  the  disability  of 
alienage  from  persons  who  would  otherwise  have 
been  their  heirs.  ItAd, 
Vew  Yopk^ 

In  Jackson,  Elmendorf,  v.  Jackson,  7  Johns.  214 
(1810),  a  native  of  New  York,  seised  of  lands,  went 
to  the  Danish  island  of  St.  Thomas  in  1749,  and  there 
married  a  Danish  subject  by  whom  he  bad  two 
daughters.  He  died  in  1760.  One  of  the  daughters 
also  died,  without  issue  and  before  coming  of  age. 
The  other  daughter  married  a  Danish  subject  and 
died  in  1774,  leaving  an  infant  daughter  who  died  In 
1775.  It  was  held  that  the  two  daughters  were  nat- 
ural-bom subjects  of  Great  Britain  within  the  Stat- 
ute of  8  Oeo.  II.,  chap.  21,  but  that  the  granddaugh- 
ter was  an  aUen,  and  that  the  lands  so  acquired  in 
New  York  did  not  escheat  by  reason  of  the  alienism 
of  the  granddaughter,  but  went  to  the  elder 
brother  of  the  grandfather,  the  purchaser,  as  the 
next  heir  at  law. 

Where  an  alien  died  in  the  state  of  New  York,  in- 
testate and  without  issue,  during  a  war  with  his  na- 
tive country,  leaving  personal  estate.  It  was  held 
that  his  relations  residing  abroad,  though  next  of 
Idn,  being  aliens  residing  in  the  country  of  the 
-enemy,  were  not  entitled  to  distributive  shares  of 
the  property,  but  that  the  whole  went  to  his  next 
of  kin  resident  in  that  state.  Brad  well  v.  Weeks,  18 
Johns.  1  a816). 

But  upon  the  hearing  of  the  above  case  by  the 
ohancellor  (Bradwell  v.  Weeks.  1  Johns.  Ch.  206 
(1814)).  the  court  rendered  a  contrary  opinion, 
which  was  reversed  upon  appeal  as  above  shown. 

In  Jackson,  McCloughry,  v.  Skeels,  10  Johns.  198 
a821),  it  was  held  that,  by  N.  Y.'act  April  8,  1808. 
which  vested  the  estate,  patented  to  a  deceased 
soldier,  in  his  heirs,  though  aliens,  in  like  manner  as 
it  would  have  descended  to  them  If  they  bad  been 
citizens  of  that  state  at  the  time  of  his  death  (1781) 
according  to  the  law  of  descent  of  that  state,  it  was 
intended  that  the  heirs  should  take  according  to  the 
law  of  descent  at  the  time  of  the  passing  of  the  act, 
and  that  the  title  of  the  heirs,  so  far  as  it  respected 
51  L.  R.  A. 


any  limitation,  was  to  be  deemed  to  have  accrued 
from  the  time  of  the  passing  of  the  act. 

In  Ooode^l  v.  Jackson,  Smith,  20  Johns.  707  (1828).  it 
was  stated  that  the  permission  by  law  to  an  alien  to 
take  and  hold  lands  to  him  and  his  heirs,  or  a  grant 
from  the  government  by  authority  of  law  to  an 
aUen  and  his  heirs,  neoessarUy  implied  that  he 
might  transmit  by  descent  to  his  children  or  other 
alien  heirs,  and  that  his  heirs  might  take  the  land  in 
question  equally  as  if  they  were  natural-bom  citi- 


In  the  same  case  it  was  also  stated  to  be  a  general 
rule  that  when  an  alien  was  allowed  specially  by 
statute  to  take  and  hold  lands  to  him  and  his  heirs, 
he  had  a  capacity  to  transmit  by  inheritance  to  bis 
alien  offspring,  and  they  had  equally  a  capacity  to 
take,  and  further  that  when  the  legislature  spoke 
without  restriction  or  qualification  of  the  heirs  of 
an  alien,  they  meant  such  heirs  as  he  was  then 
competent  to  have. 

A  grant  of  land  to  an  alien  soldier  for  military 
service  during  the  Revolutionary  war.  the  soldier 
dying  during  the  war,  was  held  to  enable  his  heirs 
though  aliens  to  inherit.  Jackson,  People,  v.  Etz. 
6Cow.314a828). 

Where  an  alien  held  lands  under  the  provisions  of 
the  acts  of  1802  and  1808,  which  authorized  aliens  to 
purchase  and  hold  real  estate.  It  was  held,  upon  his 
dying  intestate,  that  such  lands  descended  to  bis 
heirs  although  they  were  aliens,  the  acts  in  question 
expressly  conferring  upon  the  aliens  embraced  In 
them  the  power  of  transmitting  by  hereditary  de* 
scent  to  their  heirs  whatever  real  estate  they  might 
have  acquired  and  died  seised  of  in  that  state,  giv- 
ing to  their  blood  an  inheritable  quality  through 
which  a  title  could  be  deduced,  the  established  con- 
struction of  those  acts  being,  that  the  alien  heirs  of 
such  purchasers  were  as  capable  of.  taking  as 
though  they  were  natural-bom  citizens!  Jackson, 
Smith,  V.  Adams,  7  Wend.  867  (1881). 

But  where  a  naturalized  citizen  died  in  the  year 
1833.  seised  of  real  estate  acquired  in  the  year  1824, 
under  a  contract  made  In  the  year  1810,  and  eject- 
ment was  brought  by  his  brother  and  sisters,  who 
were  aliens  at  the  time  of  his  death  and  had  not 
complied  with  the  requirements  of  the  acts  relating 
to  aliens  passed  in  1826,  the  court  held  that  they,  by 
reason  of  their  alienage,  could  not  inherit  the  es- 
tate, even  though  they  had  been  residents  of  the 
state  since  the  year  1806;  and  further,  that  they 
could  claim  nothing  under  the  equitable  estate,  as 
the  act  only  recognized  legal  estates,  the  acts  of 
1802  and  1808  being  destroyed  by  that  of  1826,  which 
applied  as  well  to  aliens  who  had  come  to  reside  In 
the  United  States  before  its  passage  as  to  those  ar- 
riving subsequently.  Kennedy  v.  Wood,  20  Wend 
280  (1888). 

In  Peck  V.  Young,  26  Wend.  618  a841),  action  was 
brought  to  recover  an  undivided  moiety  of  real  es- 
tate whereof  the  father  died  seised  in  1828.  The 
father,  of  a  foreigner  by  birth,  became  a  citizen 
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testator,  said  William  Went  having  no  broth- 
ers; that  William  Beavan  and  Jane  Beayan, 
the  complainant*s  father  and  mother,  Will- 
iam Beavan  and  Jane  Beavan,  his  grandfather 
and  grandmother,  and  William  Went  and 
Charlotte,  his  wife,  the  father  and  mother  of 
the  testator,  were  all  deceased  prior  to  the 
death  of  the  testator.  The  bill  admi ts  that  the 
complainant's  father  and  mother,  his  grand- 
father and  grandmother  (the  grand onother 
being  the  sister  of  the  testator's  father,  and 
through  whom  he  traces  his  relationship  to 
the  testator),  were  all  nonresident  aliens. 

The  bill  further  alleges  that  the  four  sis- 
ters and  the  two  nieces  of  the  testator,  above 
mentioned,  were,  at  the  time  of  the  testator's 


death,  and  still  are,  nonresident  aliens,  thej 
all  being  citizens  and  residents  of  the  king- 
dom of  Great  Britain,  and  were  and  are, 
under  the  laws  of  this  state,  incapable  of 
acquiring  title  or  taking  or  holding  lands 
or  real  estate  in  this  state,  by  devise^pur- 
chase,  or  otherwise.  Also,  that  Sarah  Went, 
the  testator's  widow,  on  the  18th  day  of  Au- 
gust, 1892,  filed  her  renunciation  of  her  ri^bu 
under  the  will,  and  on  the  11th  day  of  Jan- 
uary, 1893,  filed  her  election  to  take  her  share 
in  the  estate  of  her  deceased  husband,  as 
provided  by  law. 

The  bill  claims  that,  by  reason  of  the  prem- 
ises, Sarah  Went  and  the  complainant  became 
each  seised  of  an  undivided  one-half  interest 


the  United  States  at  the  time  of  the  Deolaration  of 
Independenoe.  He  left  the  plaintiff,  bis  married 
dauirhter,  a  noureeident  alien  who  came  to  the 
states  in  1884,  and  claimed  the  property  from  the 
defendant,  a  tenant  of  the  grandchildren  of  the  de- 
ceased, the  children  of  a  deceased  son  of  the  intes- 
tate*8  second  marriage.  The  court  held  that  she 
was  entitled  to  it  by  descent,  and  that  her  alienage 
could  not  be  set  up  as  a  bar  to  the  action;  but 
whether  the  plaintiff  took  by  descent  from  a  citixen 
of  the  United  States,  or  whether  such  descent  was 
conferred  upon  her  by  the  2d  clause  of  the  4th  sec- 
tion of  the  act  of  Ck>nffre8s  of  1802,  was  a  question 
which  was  not  decided  by  the  court. 

The  court  in  the  above  case  based  its  opinion 
upon  the  fact  that,  the  father  beiner  domiciled  in 
the  United  States,  for  that  reason  the  dauRbter  be- 
came a  citisen  by  the  disruption  of  the  ties  of  alle- 
giance of  herself  and  her  father  to  the  Crown  of 
Great  Britain;  and  that  if  she  had  come  here  when 
she  became  of  age  and  capable  of  actlnir  for  her- 
self, even  after  the  treaty  of  peace  of  1783,  there 
was  no  doubt  that  she  could  not  transfer  her  alle- 
giance by  marrying  a  British  subject  and  going  to 
reside  abroad;  and  that  if  she  was  an  American 
citizen  and  legally  domiciled  here  with  her  father, 
although  actually  left  by  him  abroad  for  nurture, 
the  fact  that  she  married  in  that  country  after  her 
rights  as  an  American  citisen  had  become  complete 
at  the  dose  of  the  war  would  not  deprive  her  of 
the  capacity  to  take  lands  by  descent  here  although 
from  the  time  of  her  marriage  there  her  domicil 
was  that  of  her  husband  and  continued  such  until 
she  changed  it  again  after  his  death. 

The  lefihslature  may  remove  the  disability  of  an 
alien  heir  and  authorkee  him  to  take  as  by  descent, 
but  the  state  cannot  by  special  act  authorize  an 
alien  or  nearer  kin  to  take  to  the  exclusion  of  a 
citizen  of  kin  more  remote,  as  it  would  be  devest- 
ing an  heir  who  had  acquired  a  title  under  the  gen- 
eral law  of  inheritance;  but  wnere  there  are  no 
heirs  who  can  be  affected,  and  the  properiy  is  in  or 
must  go  to  the  people,  the  legislature  has  the  power 
to  authorize  the  party  to  take  as  by  descent,  or  In 
any  other  manner.  Englishbee  v.  Helmuth,  7  N. 
Y.  Legal  Obs.  188, 1^  (1849). 

In  Meakings  v.  Cromwell,  5  N.  T.  186  (1861),  a  tes- 
tator gave  his  wife  a  life  estate  In  his  real  property, 
and  directed  that  upon  her  death  it  should  be  con- 
verted Into  personal  estate  and  divided  among  the 
parties  named  in  his  will,  who  were  aliens,  and  as 
such  Incapable  of  taking  by  descent.  The  court 
held  that  they  were  entitled  to  the  proceeds  as  per- 
sonal estate,  even  though  aliens. 

The  Kew  York  Revised  Statutes  a  Rev.  Stat.  720, 
§8 15-19)  empower  resident  aliens  who  have  filed  a 
declaration  of  intention  to  become  citizens,  to 
bold  land  by  descent  and  also  by  devise,  and  also 
entitle  the  heirs  of  such  parties,  inhabiting  the 
United  States,  to  take  by  descent  in  case  of  their 
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death  within  six  years.  Wright  v.  Saddler,  20  N.  Y. 
8S0  (1860). 

In  Heeney  v.  Brooklyn  Benev.  Soc.  38  Barb.  ai> 
(1861),  the  facts  showed  that  a  naturalized  dtisen 
purchased  real  estate  in  1806,  and  died  seised  in  1S48, 
and  the  plaintiffs*  evidence  proved  that  they  were 
to  be  taken  as  his  heirs,  if  they  were  qualified  to  in- 
herit. One  of  the  plaintiffs  declared  his  intentioo 
to  become  a  naturalized  citizen,  in  1840.  and  was 
naturalized  in  1848,  shortly  after  the  deceased^ 
death.  The  other  plaintiff  was  naturalized  to  18SU 
but  at  the  time  of  the  descent  cast  kK>tb  plaintiffs 
were  aliens.  The  question  was.  whether  the  New 
York  statute  of  1848  (Laws  1848,  chap.  87,  p.  62).  had 
a  retroactive  effect  so  as  to  vest  the  title  in  them 
by  descent.  The  court  held  that  their  8ul)eequent 
naturalization  did  not  entitle  them  to  inherit,  and 
that  their  disability  to  take  as  aliens  by  descent  was 
not  removed  by  the  statute  of  1848. 

Nonresident  aliens,  the  heirs  of  a  resident  alien, 
were  entitled,  under  the  New  York  statute  of  184Si. 
chap.  115,  to  take  real  estate  by  descent,  provided 
that  such  as  were  of  fuU  age  deoltired  their  inten- 
tion to  become  citizens  of  the  state  as  required  by 
the  act  before  the  consummation  of  proceedings 
instituted  by  the  state  for  the  purposes  of  escheat. 
Goodrich  v.  Russell,  42  N.  Y.  177  (1870). 

Where  a  resident  alien,  who  had  filed  no  deolara- 
tion of  intention  to  become  a  citizen,  died  in  the 
year  18(i4,  seised  of  real  estate  which  was  subject  to 
a  mortgage,  leaving  two  sons  and  a  daughter  of 
full  age  nonresident  aliens,  and  also  collateral  kin- 
dred residents  and  citizens  of  the  United  States, 
and  his  three  children  executed  a  conveyance  to 
a  purchaser,  who  sutMequently  acquired,  an  act  of 
the  legislature  releasing  the  staters  title  to  him,  and 
later  it  was  sought  to  foreclose  the  mortgaire  as 
against  the  children  of  the  deceased  and  such  pur- 
chaser, without  making  the  collateral  kindred  de- 
fendants; and  the  plaintiff  became  the  purchaser 
at  the  foreclosure  sale,  and  later  contracted  to  sell 
the  same  to  defendant,  who  refused  the  titie,~tbe 
court  held  plaintiff^s  title  good,  as  the  estate  de- 
scended to  the  children  of  the  deoeased  whose  title 
was  defeasible  by  the  state  if  of  full  age,  unless  they 
complied  with  the  provisions  of  the  New  York 
statute  and  filed  the  declaration  of  intention  to  be- 
come citizens,  the  special  act  so  acquired  by  the 
purchaser  giving  him  a  valid  title.    Ibid, 

In  McCariy  v.  Doming,  4  Lans.  440  (1871),  it  was 
held  that  aliens  as  referred  to  in  the  New  York  act 
of  November  26, 1827,  who  failed  to  obtain  natural- 
ization for  six  years  after  the  passage  of  the  sut- 
utes,  were  excluded  from  its  benefits,  and  upon 
their  obtaining  naturalization  after  the  expiration 
of  such  period  their  property  was  subject  to  the 
provisions  of  the  Revised  Statutes  regrulating  the 
descent  of  real  property. 

In  MoCarty  v.Terry,  7  LansJS36  (1872),  the  deceased, 
a  native  of  Ireland,  died  in  1869,  leaving  no  widow 
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in  the  premises  in  question,  as  tenants  in 
common,  and  seeks  to  have  them  partitioned 
accordingly. 

The  first,  and  we  (bink  the  only,  question 
presented  by  the  appeal  is,  whether  any  in- 
terest in  the  real  estate  of  William  Went, 
the  testator,  has  descended  to  and  become 
vested  in  the  complainant.  No  cross  bill 
having  been  filed  by  either  the  widow  or  sis- 
ters of  Went,  no  question  arises  as  to  their 
rights  as  among  themselves,  unless  a  consid- 
eration of  their  rights  becomes  necessary  to 
a  determination  of  those  of  the  complainant. 
Even  then,  if  it  be  admitted,  as  the  com- 

Slainant  contends,  that  the  beneficiaries  un- 
er  the  will,  being  nonresident  aliens,  were 


incapable  of  taking  aUy  interest  in  real  es- 
tate by  devise,  and  that  the  will  therefore  is 
void,  thus  rendering  the  estate  of  Went  in- 
testate,—questions  about  which  we  now  de- 
sire to  express  no  opinion,— does  it  follow 
that  any  interest  in  the  estate  descended  to 
the  complainant? 

It  is,  to  say  the  least,  doubtful  whether, 
under  our  statute  of  descents,  the  complain- 
ant, so  long  as  the  deceased  left  a  widow, 
became  entitled  to  inherit  any  portion  of  his 
estate  as  next  of  kin.  The  complainant  was 
a  second  cousin  of  the  deceased,  being  a  son 
of  his  first  cousin.  The  only  provision  of 
the  statute  which,  in  express  terms,  provides 
for  the  descent  of  real  estate  to  the  next  of 


or  child  survivlnff  bim,  all  his  relatives  being' 
aliens,  except  the  plaintiff,  bis  sister,  and  a  nephew, 
the  plaintiff  being  naturalized  by  reason  of  her 
marriage  with  a  oitisen  of  the  United  States.  One 
of  tbe  defendants  was  in  possession  under  a  deed 
from  tbe  nephew,  and  tbe  otiier  defendants  claimed 
interest  as  trustees  under  tbe  will  of  the  deceased, 
tbe  trusts  of  which  were  declared  void  by  the- 
court.  Tbere  being  no  proof  of  tbe  citizenship  of 
the  nephew«  tbe  evidence  not  showing  that  he  ever 
resided  in  tbe  state  in  which  it  was  claimed  be  was 
l)om  or  in  any  part  of  tbe  United  States,  the  court 
held  that,  under  tbe  act  which  gave  tbe  decedent 
tbe  pOwer  and  authority  to  bold  property  in 
tbe  state,  bis  estate  descended  upon  bis  death  to 
his  alien  heirs  equally  witb  those  who  were  citi- 
zens, but  tbe  act  did  not  apply  to  a  case  wbere  tbe 
ancestor  subsequently  became  a  naturalized  citi- 
zen, as  in  that  case«  he  beld,  not  under  tbe  act.  bnt 
under  tbe  same  laws  as  other  citizens,  and  there- 
fore alien  beirs  could  not  inherit  from  bim  unless 
be  complied  with  tbe  provisions  of  tbe  Revised 
Statutes. 

Wbere  a  naturalized  citizen  devised  real  estate  to 
bis  wife,  also  a  naturalized  citizen,  and  died  in  tbe 
year  1868,  tlie  wife  dying  twelve  months  afterward, 
without  wiU  and  without  baving  disposed  of  tbe 
premise8,leaving  relations  who  were  aliens  witb  the 
exception  of  two,  namely  a  brother  and  sister,  and 
tbe  sister  leased  the  premises  to  tbe  brotber,  and 
subsequently,  in  the  year  1870,  an  act  of  tbe  legisla- 
ture was  passed  releasing  tbe  interest  of  tbe  state  in 
tbe  lands  to  tbe  sister,  who  was  naturalized  in  tbe 
year  1868,  it  was  beld  tbat  tbe  title  of  the  sister  so 
acquired  under  tbe  act  of  tbe  legislature  was  valid. 
Ettenheimer  v.  Heffernan,  66  Barb.  874, 877  a873). 

By  chapter  38  of  the  New  York  Laws  of  1876  it  is 
provided:  "^If  any  alien  resident  of  this  state  or 
any  ni^turalized  or  native  citizen  of  tbe  United 
States  who  has  purchased  and  taken,  or  who  here- 
after shall  purchase  and  take,  a  conveyance  of 
real  estate  within  this  state,  bas  died  or  sball  here- 
after die,  leaving  persons  who,  according  to  tbe 
statutes  of  this  state,  would  answer  the  description 
of  heirs  of  sucb  deceased  person,  .  .  .  guch  per- 
sons so  answering  tbe  description  of  beirs  .  .  . 
of  sucb  deceased  person,  wbetber  they  are  citizens 
or  aliens,  are  hereby  declared  and  made  capable  of 
taking  and  holding,  and  may  take  and  bold,  as 
heirs  ...  of  such  deceased  person,  as  if  they 
were  citizens  of  tbe  United  States,  tbe  land  and 
real  estate  owned  and  held  by  such  deceased  alien 
or  citizen  at  the  time  of  bis  death." 

In  Dusenberry  v.  Dawson,  9  Hun,  611  (1877),  the 
only  question  in  dispute  related  to  tbe  validity  of 
a  deviise  of  real  estate  by  an  alien  resident  of  tbe 
state,  plaintiff  insisting  that  the  devise  was  valid 
under  N.  Y.  Stat.  1846,  chap.  115,  6  6,  tbe  defendant 
contending  that  tbe  devise  was  void  for  tbe  rea- 
son tbat  the  testator  had  never  filed  tbe  declara- 
tion of  intention  to  become  a  citizen  as  required 
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by  §  6  of  said  act  Tbe  court  beld  tbat  tbe  express 
language  of  tbe  6th  section  of  tbe  above  act  made 
tbe  devise  valid  under  tbe  construction  put  upon 
tbe  act  in  tbe  prior  case  of  Qoodricb  v.  Russell,  42 
N.  Y.  177  a870),  tbat  88  4  and  6  of  the  act  omitted 
the  requirement  of  filing  tbe  deposition  by  tbe  tes- 
tator*8  grantor  or  intestate  in  order  tbat  tbe  dev- 
isee,  grantee,  or  quasi  heir  migbt  bold,  there 
being  no  reason  to  suppose  that  tbe  legislature  in- 
tended to  make  it  necessary. 

In  Bradley  v.  Dwight,  68  How.  Pr.  800  (1881).  it 
was  stated  tbat  tbe  title  of  a  citizen  of  tbe  state  of 
New  York,  in  actual  possession  of  tbe  lands,  sbal 
not  be  questioned  or  impeacbed  by  reason  of  tbe 
alienage  of  any  person  from  or  tbrousrb  whom  such 
title  may  bave  been  derived.  Laws  1868,  chap.  618; 
Laws  1873,  chap.  141;  Laws  1877,  chap.  111. 

And  in  Harrison  v.  Harrison,  8  N.  Y.  L.  Bull.  66 
(1881),  it  was  beld  tbat  nonresident  aliens  took  un. 
der  tbe  New  York  act  of  1856  as  if  they  were  citi- 
zens, witb  full  power  of  disposition  and  transmis- 
sion, and  tbat  upon  tbeir  djring  intestate  tbe  es- 
tate passed  to  tbeir  beirs  at  law  capable  of  taking 
by  descent  or  devise;  tbat  was  to  say,  to  sucb  of 
tbeir  heirs  as  were  citizens,  but  not  to  such  as  were 
nonresident  aliens,  tbe  act  making  no  provision 
for  tbe  latter,  nor  specially  for  tbe  former,  the 
former  taking  as  an  incident  to  the  power  of  dispo- 
sition and  transmission  conferred  upon  tbe  original 
nonresident  aliens. 

In  Wleland  v.  Renner,  65  How.  Pr.  846  (1888),  a 
naturalized  citizen  of  the  United  States  died  in 
1874,  leaving  seven  brotbers  and  sisters  or  their 
children,  bis  only  next  of  kin,  all  nonresident 
aliens,  except  the  defendant  and  tbe  plaintiff  and 
bis  sister,  and  a  nephew  of  tbe  deceased  who  was  a 
resident  alien.  Tbe  defendant  was  a  daughter  of 
a  deceased  sister,  and  tbe  wife  of  a  citizen  residing 
in  tbe  states.  Sbe  was  tbe  only  person  who  could 
directly  inherit  from  ber  uncle,  and  took  posses- 
sion claiming  as  sole  owner.  Plaintiff^s  mother,  in 
1876,  sold  her  right  to  tbe  property,  by  virtue  of  a 
treaty  between  tbe  United  States  and  Wurtem- 
burg,  to  her  son,  tbe  plaintiff,  who  claimed  tbat  he 
and  the  children  of  bis  deceased  sister  were  enti- 
tled to  share  tbe  property.  Tbe  court  beld  tbat  the 
words  **resident  alien,"  in  the  New  JTork  statute  of 
1846.  did  not  include  or  designate  a  ''naturalized 
citizen. "  the  act  enabling  resident  aliens  to  take 
and  bold  real  estate,  including  only  those  answer- 
ing the  description  of  heirs  of  a  deceased  alien, 
wbetber  they  were  citizens  or  aliens;  and  that  the 
act  of  1874,  which  amended  that  of  1846  by  insert- 
ing after  tbe  words  "resident  alien"  the  words 
**or  any  naturalized  or  native  citizen,"  did  not  ap- 
ply to  tbe  case,  for  the  reason  that  tbe  rights  of 
the  parties  had  become  vested  and  fixed  before  tbe 
act  was  passed. 

Under  tbe  laws  of  New  York  the  disability  of  an 
alien  to  take  as  heir  was  removed,  the  Laws  of  1846, 
chap.  116,  6  4,  as  amended  by  the  Laws  of  1874,  chap. 
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kin,  other  than  children  and  their  descend- 
ants, brothers  and  sisters  and  surviving  par- 
ents, and  their  descendants,  and  the  widow 
and  surviving  husband,  is  the  5th  clause  of 
^  1,  chap.  80,  of  the  Revised  Statutes,  and 
that  provides  merely  that  the  estate  shall 
descend  in  equal  parts  to  the  next  of  kin, 
"if  there  is  no  child  of  the  intestate  or  de- 
scendant of  such  child,  and  no  parent,  brother 
or  sister,  or  descendant  of  such  parent,  brother 
or  sister,  and  no  widow  or  surviving  hus- 
band."  And  it  is  difficult  to  see  how  the 
complainant  can  inherit  under  this  clause  so 
long  as  the  intestate  left  a  widow  surviving 
him. 
Looking  at  the  entire  section,  it  will  be 


seen  that  the  first  clause  provides  that  intes- 
tate estates  shall  descend  to  the  children  of 
the  intestate  and  their  descendants.  Bj  the 
second  clause  it  is  provided  that,  where  there 
is  no  child  of  the  intestate  or  descendant  of 
such  child,  and  no  widow  or  surviving  hus- 
band, it  shall  descend  in  equal  parts  to  the 
parents,  brothers,  and  sisters  of  the  intestate 
and  their  descendants.  The  third  clause 
provides  that,  where  there  is  a  widow  or 
surviving  husband,  and  no  child  or  children 
or  descendants  of  a  child  or  children,  one 
half  of  the  real  estate  and  all  the  personal 
estate,  after  the  payment  of  debts,  snail  de- 
scend to  the  widow  or  surviving  husband, 
the  other  half  to  descend  as  in  other  cases 


2SI,  and  by  the  Laws  of  197S,  ohap.  88,  reoognititig 
the  rights  of  alien  Ud  of  a  decedent  who  was  at  the 
time  of  bis  death  a  resident  aUeo  or  a  citizen  of  tbe 
United  States,  to  take  as  his  heirs  the  lands  which 
would  have  descended  tb  them  in  that  capacity  had 
they  been  citizens  of  tbe  United  States,  the  title  of 
an  alien  male  heir  of  full  age  being  made  defeasible 
by  tbe  state,  upon  bis  failing  to  file  an  affirmation 
respecting  bis  intending  citizenship  asprovided  for 
in  the  act.    Kilfoy  v.  Powers,  8  Dem.  196  (1884). 

It  has  been  held  that  the  proviso  contained  in  the 
New  York  statute  and  amendments  thereto  against 
males  of  full  age,  that  they  shall  not  hold  the  real 
estate  as  against  the  state  unless  they  are  citizens, 
or  make  and  file  a  deposition  as  required  by  law, 
does  not  render  them  incapable  to  take  the  title, 
which  in  no  case  escheats  to  tbe  state  without  the 
finding  of  an  inquisition  where  there  are  heirs  com- 
petent to  take,  all  being  so  competent;  but  the 
adult  male  heirs  cannot  hold  against  the  state  un- 
less they  become  citizens,  or  file  the  necessary 
deposition,  the  male  heirs  of  full  age  taking  a  title 
defeasible  by  the  state,  unless,  before  the  consum- 
mation of  the  proceedings  instituted  to  declare  the 
forfeiture,  they  become  citizens,  or  file  the  neces- 
sary deposition,  but  if  they  do  either  their  right 
and  title  become  absolute  and  indefeasible.  May- 
nard  v.  Maynard.  86  Hun,  287  (1886). 

In  Maynard  v.  Maynard.  supra,  the  facts  showed 
that  the  property  was  conveyed  to  the  husband  and 
wife  in  1852,  and  that  they  were  aliens  but  had  filed 
the  necessary  declarations  to  enable  th^m  to  hold 
real  estate,  although  they  were  never  naturalized. 
They  both  died  in  the  year  1881,  in  possession,  intes- 
tate and  without  children,  and  tbe  father  and 
mother  of  the  hustxand,  who  survived  bis  wife,  died 
before  him  and  bis  only  heirs  at  law  were  two 
brothers  and  two  sisters,  and  his  nephews  and  a 
niece,  children  of  a  deceased  brother,  all  defend- 
ants in  the  action  and  nonresident  aliens.  One  of 
the  defendants  took  possession  after  tbe  husband's 
death,  under  a  claim  of  ownership,  although  not 
related  to  either  the  husband  or  the  wife,  and  the 
state,  by  act  of  the  legislature  (Laws  1883.  chap.  248), 
released  to  him  all  the  state's  rights  in  the  property, 
but  the  act  declared  that  nothhig  therein  contained 
should  impair  any  right  of  the  heir  at  law.  devisee, 
grantee,  or  creditor.  At  the  death  of  tbe  husband 
one  of  his  nephews  was  an  infant.  Tbe  court  heid 
that  under  the  New  York  act  of  1845,  as  amended 
by  the  acts  of  1874  and  1875,  the  alien  heirs  of  the 
husband,  who  were  females  or  minors  at  the  time 
of  his  decease,  took  an  absolute  indefeasible  estate 
In  the  property,  and  that  tbe  title  of  the  defendant 
which  bad  been  confirmed  by  the  act  of  the  legis- 
lature was  not  valid  as  against  such  alien  heirs. 

In  Nolan  v.  (Jommand,  11  N.  Y.  Civ.  Proc.  Rep. 
295  (1886),  it  was  held  that  a  resident  alien  could  take 
real  estate  by  Inheritance,  and  hold  against  every, 
body  but  tbe  state,  who  might  devest  him  by  pro- 
ceedings for  that  purpose,  unless  be  filed  the 
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necessary  declaration  of  intention  to  become  a 
citizen,  and  until  such  proceedings  were  instituted, 
might  maintain  action  for  partition,  but  even  the 
fact  that  he  had  not  declared  his  intention  to  be- 
come a  citizen  would  not  deprive  bim  of  his  right 
of  action,  the  only  difference  being  that  in  such  a 
case  the  state  ought  to  be  made  a  party  defendant, 
and  that  the  fact  that  during  such  proceedings  tbe 
party  declared  his  intention  to  become  a  citizen  did 
not  obviate  the  necessity  of  making  the  state  a 
party. 

The  New  York  Laws  of  1845,  chap.  11&,  ft  4,  as 
amended  by  the  act  of  1874,  chap.  261,  and  by  that  of 
1875,  chap.  88,  recognize  tbe  right  of  alien  kin  of  a 
person  deceased,  who  was  at  the  time  of  his  death 
a  resident  alien  or  a  citizen  of  tbe  United  States,  to 
take,  as  his  heirs,  the  lands  which  would  have 
descended  to  them  in  that  capacity  had  they  been 
citizens  of  the  United  States.  Re  Beck's  Estate,  31 
N.  Y.  S.  R.  966  (189U). 

In  Wain  Wright  v.  Low,  57  flun,  886(1890)  Affirmed 
in  182  N.  Y.  818  (1802),  action  was  brought  to  recover 
possession  of  real  estate.  Tbe  facts  sbowed  that 
the  owner  of  real  estate,  an  alien  by  birth,  upon  her 
marriage  with  an  American  citizen  executed  an 
antenuptial  deed  of  trust,  in  trust  for  herself  for 
life,  and  at  her  death  to  such  persons  as  she  should 
by  deed  or  will  appoint.  She  died  intestate  without 
having  conveyed  the  property  except  by  such  trust 
deed,  leaving  tbe  plaintiff,  her  sister,  who  was 
never  a  citizen  of  the  United  States  her  only  heir  at 
law.  The  trustee  under  the  deed  subsequently 
conveying  the  property  to  the  husband  of  deceased 
of  which  act  plaintiff  alleged  that  she  had  no  notice, 
the  defendant  tracing  his  title  from  the  husband 
as  purchaser  in  good  faith.  The  court  held  that 
under  the  New  York  statute  of  1874  tbe  sister  was 
entitled  as  sole  heir,  and  that  such  act  was  retro- 
active in  its  effect,  and  preserved  the  rights  pf  per- 
sons who  by  its  passage,  had  acquired  interests  and 
rights  to  lands  which  they  were  unable  to  enjoy  by 
reason  of  the  disability  of  alienage. 

The  New  York  statutes  declare  that  ^f  any  alien 
resident  of  this  state,  or  any  naturalized  or  native 
citizen  of  tbe  United  States,  who  has  purchased 
and  taken,  or  hereafter  shaU  purchase  and  take,  a 
conveyance  of  real  estate  within  this  state,  has 
died,  or  shall  hereafter  die,  leaving  persons  who, 
according  to  the  statutes  of  this  state,  would  an- 
swer the  description  of  heirs  of  such  deceased  per- 
son, or  of  devisees  under  his  last  will,  and  being  of 
his  blood,  such  persons  so  answering  the  desorip- 
tion  of  heirs  or  of  such  devisees  of  such  deceased 
person,  whether  they  are  citizens  or  aliens,  are 
hereby  declared  and  made  capable  of  taking  and 
holding,  and  may  take  and  hold,  as  heirs,  or  as  such 
devisees  of  such  deceased  person,  as  if  they  were 
citizens  of  the  United  States,  the  lands  and  real  es- 
tate owned  and  held  by  such  deceased  alien  or  cit- 
izen at  the  time  of  his  decease:  but  if  any  of  the 
persons  so  answering  the  description  of  heirs,  or 
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where  there  is  do  child  or  children  or  de- 
scendants of  a  child  or  children.  The  fourth 
clause  relates  solely  to  personal  estate,  and 
the  fifth  clause,  as  we  have  already  seen, 
provides  that,  ''if  there  is  no  child  of  the 
intestate  or  descendant  of  such  child,  and  no 
parent,  brother  or  sister  or  descendant  of  such 
parent,  brother  or  sister,  and  no  widow  or 
surviving  husband,  then  such  estate  shall 
descend  in  equal  parts  to  the  next  of  kiniof 
the  intestate  in  equal  degree  (computing  by 
the  rules  of  the  civil  law),  and  there  shall 
be  no  representation  among  collaterals,  ex- 
cept with  the  descendants  of  brothers  and 
sisters  of  the  intestate."  The  sixth  clause 
provides  that,    ''if  any    intestate   leaves  a 


widow  or  surviving  husbaud  and  no  kindred, 
his  or  her  estate  shall  descend  to  such  widow 
or  surviving  husband  f  and  the  seventh  clause 

Provides  that,  if  the  intestate  leaves  no  kin- 
red  and  no  widow  or  husband,  his  or  her 
estate  shall  escheat  to  the  county. 

But  it  is  claimed  that  the  right  of  the  com- 
plainant to  inherit  in  this  case  may  be  made 
out  from  the  third  clause,  which  provides 
that  the  half  of  the  estate  not  given  by  that 
clause  to  the  widow  or  surviving  husband 
shall  descend  as  in  other  cases,  where  there 
is  no  child  or  children  or  descendants  of  a 
child  or  children.  But  the  only  clause  which 
directs  the  course  of  descent  where  there  is 
no  child  or  children  or  descendants  of  a  child 


of  Buch  devisees  as  aforesaid,  of  such  deceased 
person,  are  males  of  full  age,  tbey  shall  not  hold  the 
real  estate  hereby  made  descendible  or  devisable 
to  tbem,  as  against  the  state,  unless  tbey  are  citi- 
ssens  of  the  United  States,  and  in  case  tbey  are 
aliens,  unle^  they  make  and  file  in  the  office  of  the 
secretary  of  state  the  adoption  or  affirmation  men- 
tlooed  in  the  1st  section  of  the  act.  Daly  v.  Beer,  82 
N.  T.  S.  R.  1064  (1880). 

In  Daly  v.  Beer,  supra,  the  facts  showed  that  the 
intestate  died  seised  of  real  estate  which  be  took 
by  devise  from  his  father;  that  he  left  no  father  or 
mother,  brother  or  sister,  or  descendant  of  any 
brother  or  sister,  no  paternal  uncle  or  aunt,  or  de- 
scendant of  any  such  uocie  or  aunt,  but  left  two 
maternal  aunts  two  of  the  defendants  in  the  ac- 
tion, and.  €wo  cousins,  one  the  plaintitf  and  the 
other  one  of  the  defendants,  both  the  children  of  a 
deceased  maternal  aunt,  all  of  them  nonresident 
aliens  prior  to  the  death  of  the  intestate:  that  the 
plaintiff  became  a  resident  and  declared  his  inten- 
tion to  become  a  citizen  of  the  United  States  in 
1880;  that  two  of  the  defendants  were  aUens,  and 
one  a  citizen  by  virtue  of  her  marriage,  the  latter 
claiming  as  sole  heir  of  the  intestate,  she  having 
been  in  possession  since  the  death  of  the  intestate. 
The  court  held  that  under  §  4  of  chapter  116  of  the 
New  York  Statutes  of  1845,  as  amended  by  chapter 
S61  of  the  Lavrs  of  1874,  and  chapter  86  of  the  Laws  of 
1875,  alien  heirs  at  law  had  power  to  take  an  abso- 
lute title  to  land,  and  that  the  parties  took  as  ten- 
ants in  common. 

The  above  provisions  of  the  New  York  statute 
were  considered  iu  the  case  of  Stamm  v.  Bostwick, 
122  N.  Y.  48, 9  L.  R.  A.  607,  Affirming  40  Hun,  85  (1890), 
wherein  the  question  was  whether  a  resident  alien 
who,  according  to  the  statutes  of  that  state,  would 
answer  the  description  of  heir  of  a  deceased 
atizen,  could  inherit  and  hold  real  estate  owned 
and  held  by  such  deceased  citizen  at  the  time  of  his 
death.  The  land  in  question  in  this  action  was  de- 
vised by  a  native-bom  citizen  to  a  niece  for  her 
natural  life,  with  remainder  in  fee  to  her  lawful  is- 
sue, such  niece  being  a  native-bom  citizen,  and,  at 
the  time  of  the  testa trix^s  death,  the  wife  of  the 
plaintiff,  who,  an  alien  by  birth,  filed  his  declaration 
to  become  a  citizen  after  he  came  into  possession 
of  such  estate,  and  was  subsequently  naturalized. 
The  other  party  to  the  suit  was  a  brother  of  the 
wife  of  the  plaintiff,  a  natural-bom  citizen  of  full 
age,  who  was  entitled  as  heir  at  law  unless  the 
plaintiff  had  the  capacity  to  inherit  and  bold  real 
estate  under  the  provisions  of  the  above  acts. 
The  defendants  contended  that  the  statutes  had  no 
application  to  the  case  inasmuch  as  the  wife  of  the 
plaintiff  was  not  a  purchaser  taking  by  deed  but 
one  who  acquired  land  as  devisee  under  a  will. 
The  court  answered  such  contention  by  stating  that 
in  that  case  the  intention  of  the  legislature  was 
best  effectuated  by  giving  to  the  word  its  most  ex- 
tensive signification,  and  that  there  certainly  was 
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no  public  policy  which  dictated  such  a  reading  of 
the  statute,  and  that  there  was  no  apparent  reason 
why  the  legislature,  intending  as  it  did  that  aliens 
should  inherit  and  holdweal  estate  within  the  state, 
should  have  made  the  Inheritance  depend  upon  a 
purchase  by  deed  by  the  ancestor,  when  the  inten- 
tion of  the  legislature  was  clearly  expressed  that 
resident  aliens  might  grant  and  devise  all  lands 
that  tbey  were  made  capable  of  holding  by  the  act 
in  question,  and  as  it  was  equally  the  intention  that 
if  tbey  failed  to  dispose  of  it  by  deed  or  will  it 
should,  by  6  4  of  the  act,  pass  to  those  who  were 
made  capable  of  taking  and  holding  it. 

In  the  above  case  the  court  further  held  that  the 
land  in  question  was  acquired  by  the  plalntiff^s  wife 
as  purchaser,  and  that  therefore  the  plaintiff  had 
the  capacity  to  inherit  as  her  heir,  and  that  as 
against  every  person,  except  the  state,  he  could 
hold  the  land  without  making  the  disposition  re- 
quired by  the  Ist  section  of  the  New  York  act  of 
1874,  the  question  whether  or  not  his  title  was 
good  as  against  the  state  being  a  question  with 
which  the  defendant  in  that  action  was  not  con- 
cerned. 

By  the  New  York  Session  Laws  of  1808,  vol.  1, 
chap.  207,  p.  886,  8 1,  any  person  who  would  other- 
wise answer  to  the  description  of  heir  or  devisee  of 
a  person,  who  at  the  time  of  his  death  was  a  citi- 
zen of  the  United  States,  shall  be  entitled  to  Inherit 
or  take  from  said  citizen,  and  hold,  enjoy,  convey, 
transmit,  and  devise  any  interest  in  real  property 
situated  in  this  state  in  the  same  manner  and  to  the 
same  extent  and  with  the  same  effect  as  if  he  was 
himself  a  citizen  of  the  United  State6,notwitbstand. 
ing  the  fact  that  he  is  a  nonresident  alien:  and  the 
fact  that  any  person  otherwise  qualified  to  take, 
hold,  enjoy,  convey,  transmit,  and  devise  any  inter- 
est in  real  property  situated  in  this  state  is  a  non- 
resident alien  shall  not  prevent  his  taking,  holding, 
enjoying,  conveying,  transmitting,  and  devising 
such  interest,  providing  his  title,  or  that  of  some 
person  under  whom  be  claims,  shall  be  derived,  by 
descent  or  devise,  from  some  person  who  was  at  the 
time  of  his  death  a  citizen  of  the  United  States. 
North  Carolina. 

In  Rutherford  v.  Wolfe,  8  Hawks,  272  (1824),  it 
was  held  that  the  North  Carolina  act  of  1801,  under 
which  the  nearest  descendant  or  relation,  not  an 
alien,  was  entitled  to  inherit  where  there  were 
nearer  relations  who  were  aliens,  was  not  repealed 
by  the  act  of  1808,  which  provided  for  a  general 
system  of  descents,  the  latter  act  only  providing  for 
such  a  system  so  far  as  the  question  of  consanguin- 
ity was  concerned. 

By  8  40  of  the  Constitution  of  North  Carolina 
every  foreigner  who  came  to  settle  in  that  state, 
having  first  taken  the  oath  of  allegiance  to  the  state, 
might  purchase,  or  by  any  other  Just  means  ac- 
quire, hold,  and  transfer,  land  or  other  real  estate, 
and  after  one  yearns  residence  was  deemed  a  free 
citizen;  and  in  the  case  of  Rouche  v.  Williamson,  8 


102 


Illinois  Suprbmb  Coctbt. 


J  AX., 


or  children,  is  the  second,  and  it  is  there 
provided  that  in  such  case  the  estate  shall 
descend  to  the  parents,  brothers  and  sisters 
and  their  descendants,  and  no  mention  what- 
ever is  made  of  collaterals.  The  only  clause 
which  appears  to  give  anv  right  of  inherit- 
ance to  collaterals,  as  we  nave  already  said, 
is  the  fifth,  and  it  is  there  given  to  them 
only  where  there  Is  no  survivor  of  any  of  the 
classes  there  named,  a  wi^ow  and  surviving 
husband  being  of  the  number.  And  there 
being  here  a  surviving  widow,  it  is  difficult 
to  see  how,  under  that  or  either  of  the  other 
clauses  of  the  section,  the  complainant  Is 
entitled  to  inherit. 
But  without  expressing  any  decided  opin- 


ion upon  this  question,  we  prefer  to  place 
our  decision  upon  another  ground,  and  that 
is,  that  the  complainant  must  trace  bis  kin- 
ship to  the  deceased  through  several  nonresi- 
dent aliens,  who,  if  themselves  living,  could 
not  have  succeeded  to  the  estate  as  next  of 
kin. 

If  the  well-known  rules  of  the  common 
law  applicable  to  this  question  are  in  force 
in  this  state,  it  is  very  clear  that  the  com- 
plainant did  not  inherit  from  the  intestate. 
The  common- law  rule  is,  and  always  has 
been,  that  a  citizen  cannot  take  by  representa- 
tion from  an  alien,  because  the  alien  has  no 
inheritable  blood  through  which  the  title  can 
be  deduced.    2  Kent,  Com.  54. 


Ired.  L.  Ul  aS42),  theact  was  held  to  be  then  tn 
force  althouffb  the  latter  pert,  which  declares  when 
such  a  person  shall  become  a  citizen,  was  repealed 
by  the  Ooostitution  of  theCnited  States. 

Cinder  the  North  Carollaa  statute  (Rev.  Code, 
chap.  38.  rule  9  of  the  chapter  on  DeteenUh  the 
naturalized  children  of  a  sister,  who  was  an  alien 
and  unnaturalized  and  aUve,  were  held  to  take  their 
mother^s  share  in  real  estate.  Campbell  v.  Camp- 
beU,  5  Jones,  Eq.  246  (1860). 

In  Kane  v.  McCarthy,  08  N.  C.  299  a809),  it  was 
held  that  the  phrase  contained  in  the  act  of  Con- 
gress of  the  10th  of  February,  1866,  relathag  to 
naturalization,  *'any  woman  whomi^rht  lawfully  be 
naturalized  under  the  existioR  laws,**  meant  only 
any  woman  who  was  a  free  white  person,  and  not  an 
alien  enemy,  and  that  therefore  where  the  descent 
was  cast,  in  the  year  1868,  upon  a  woman  who, 
several  years  prior  thereto,  married  in  a  foreign 
country  a  naturalized  citizen  of  the  United  States, 
she  was  entitled  to  inherit,  although  she  had  alwajrs 
resided  in  a  foreign  country  and  continued  so  to 
do  unUl  after  the  descent  was  cast. 

And  in  the  same  case  it  was  also  held  that  the  ex- 
pressioD,  ^'married  or  who  shall  be  married  to  a 
citizen  of  the  United  States,**  cast  the  descent  upon 
a  woman  who  was  born  an  alien  Id  the  year  1851, 
and  married  an  alien  who,  subsequent  to  such 
marriage,  declared  bis  intention  and  became  a 
naturalized  citizen. 
Ohio. 

K  Under  the  Ohio  laws  of  February,  1824,  the  estate 
of  an  intestate. who  died  leaving  a  widow  a  resident, 
and  brothers  and  sisters,  nonresident,  aliens,  his 
only  heirs,  it  was  held  that  the  estate  passed  to  the 
widow  if  his  only  next  of  kin  or  heirs  of  bis  blood 
were  aliens,  unless  they  appeared  and  presented 
their  claim  wHhin  fifteen  years  from  the  passing  of 
the  act,  and  if  none  made  such  appearance  or  claim 
within  the  prescribed  time,  they  could  not  subse- 
quently set  up  a  claim  to  the  land.  Kay  v.  Watson, 
17  Ohio,  27  (1848). 
PennsylvaiiUb. 

In  Jackson  v.  Bums,  8  BInn.  75  (1810),  it  was 
stated  that  the  ante  nati  of  America  might  con- 
tinue to  inherit  in  Great  Britain,  for  the  reason 
that  America  once  owed  allegiance  to  the  Crown  of 
Great  Britain,  but  that  the  same  rule  did  not  ex- 
tend to  the  ante  mtti  of  Great  Britain,  because  they 
never  owed  allegiance  to  the  American  govern- 
ment. 

In  Jackson  v.  Burns.  «tipra,deceased  died  in  Penn- 
sylvania in  1784,  intestate,  and  without  issue,  and 
the  question  was  whether  plaintiff,  his  eldest 
brother,  bom  in  Ireland  before  the  Revolution  and 
never  in  the  United  States,  was  capable  of  Inherit- 
ing. The  court  held  that  he  was  not,  as  by  the 
Declaration  of  Independence  all  political  connec- 
tions between  Great  Britain  and  the  United  States 
were  dissolved,  and  therefore  the  claimant  owed 
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no  allegiance  to  the  United  States  and  was  in  all 
respects  an  alien. 
Rhode  Ialajid« 

Chapter  709  of  the  Rhode  Island  statute  (Rev. 
Stat.  chap.  160),  which  provides  that  in  case  of  the 
death  of  an  aUen  his  estate  shall  be  transmitted  to 
his  heirs,  does  not  affect  the  case  of  an  alien  dying 
prior  to  the  passing  of  that  acL  Haigh  v.  Hatgh, 
9R.I.26  (1868). 
South  Carolina. 

In  Megratb  v.  Roliertson,  1  Desauss.  Eq.  445,  418 
(1796).  it  was  held  that  the  alien  mother  ot  aoitiaen 
was  entitled,  under  the  laws  of  South  Carolina,  to 
the  personal  estate  of  her  daughter  who  died  In- 
testate without  husband,  child  or  father,  and  also 
by  virtue  of  the  treaty  between  the  United  States 
and  Great  Britain  of  November  19,  17M,  to  the 
real  estate  of  which  such  daughter  died  seised. 

In  Love  v.  Hadden,  8  Brev.  1  (1811),  lands  de- 
scended to  the  brother  of  the  grantee  as  heir  at 
law,  such  brother  being  in  South  Carolina  at  the 
time  of  the  war  and  looked  upon  as  an  Americmn 
citizen,  but  who  went  to  foreign  parts  and  was  not 
heard  of  afterwards,  the  presumption  being  that 
he  was  dead  at  the  time  of  action  brought,  in  which 
case  the  plaintiff  was  next  of  kin,  to  whom  the 
lands  would  descend  as  an  inheritance  provided  be 
was  capable  of  inheriting,  the  contention  being 
that  he  was  an  alien  and  therefore  incapable,  the 
evidence  showinir  that  such  plaintiff  was  the  only 
son  of  a  sister  of  the  brother  and  was  bom  in  Ire* 
land  prior  to  the  Revolution,  and  was  not  a  citizen 
of  the  state  at  the  date  of  the  death  of  the  intes- 
tate; and  a  nonsuit  was  ordered  on  the  ground  that 
he  had  not  shown  title  by  descent,  the  court  affirm- 
ing the  decision. 

In  aif  ton  V.  Haig,  4  Desauss.  Eq.  390  (1812).  it 
was  held  that  a  British  subject,  even  though  bora 
before  the  Declaration  of  Independence,  was  an 
alien  and  not  entitled  to  hold  Uuids  in  South  Car- 
olina. 

It  has  been  held  that  the  special  act  of  the  legis- 
lature of  South  Carolhia  of  1806,  together  with  the 
general  act  of  1807,  bad  for  its  object  the  removal 
of  the  dIsabUitiee  imposed  on  aliens  by  the  com- 
mon law  to  take  and  transmit  real  property,  and 
if  the  latter  act  was  taken  with,  and  regarded  as  a 
continuance  of,  the  former,  although  one  was  a 
special  and  the  other  a  general  law,  a  system  per- 
fect in  its  symmetry,  and  reasonable  in  its  opera- 
tion was  established,  and  it  was  unreasonable  to 
believe  that  the  legislature  Intended  by  the  act  of 
1807  to  make  provision  for  a  whole  class  to  the 
exclusion  of  the  few  provided  for  In  the  act  of  1807. 
Richards  V.  McDaniel,  2  Mill,  Const.  18  (1818). 

The  South  Carolina  act  of  17W  (6  8.  C.  Stat.  365) 
provides  that  ''all  free  white  persons,  alien  enemiee. 
fugitives  from  Justice,  and  persons  banished  from 
either  of  the  United  States  excepted,  who  are  now, 
or  hereafter  shall  become,  residents  in  this  state. 
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Ad  alien  is  Dot  regarded  as  having  suffi- 
cient inheritable  bloda  to  transmit  the  inher- 
itance to  collateral  heirs,  who  are  citizens. 
Tiedeman,  Real  Prop,  g  675.  In  England 
this  rule  was  changed  by  the  statute  of  11  & 
12  Wm.  III.,  which  provided,  in  substance, 
that  a  natural-born  subject  might  inherit, 
notwithstanding  the  fact  that  his  father  and 
mother,  or  other  ancestor  through  whom  he 
•derived  his  pedigree,  were  born  out  of  the 
King's  allegiance. 

The  case  of  L^vy  v.  M'Cofrtee,  81  U.  8.  6 
Pet.  t02,  8  L.  ed.  334,  furnishes  a  very  elab- 
orate and  learned  discussion  of  the  whole 
que^ttion.  In  that  case  both  the  intestate  and 
tne  claimants  were  citizens  of  the  United 


States,  the  former  being  a  resident  of  the  state 
of  New  Yorls  and  the  latter  of  the  state  of 
South  Carolina.  The  claimants  were  grand- 
children of  the  maternal  uncle  of  the  intes- 
tate, the  uncle  being  an  alien.  The  state  of 
New  York  had  adopted  both  the  common  and 
statute  law  of  Great  Britain,  but  had  after- 
wards passed  a  statute  declaring  that  none  of 
the  statutes  of  Great  Britain  should  be  con- 
sidered as  laws  in  that  state.  The  Supreme 
Court  of  the  United  States,  after  reaching  the 
conclusion  that  the  statute  of  Wm.  III.  had 
thus  been  repealed  so  as  to  restore  the  com- 
mon-lav^ rule  prior  to  the  death  of  the  intes- 
tate, held  that  a  claimant  who  must  make 
his  pedigree  through  mediate  alien  ancestors 


•shall,  on  makingr  and  gut)sorlbin9  the  oath  or  aflbr- 
mation  of  allegianoe,  .  .  .  t)e  deemed  deoizeiM 
«o  as  to  enable  euch  persons  to  ptirohaae  and  hold 
real  property  within  this  state,  and  in  all  other 
respects  to  entitle  such  persons  to  the  like  protec- 
tion from  the  laws  of  this  state  as  citizens  are  enti- 
tled UDto,^'  withholding:  from  them  the  riffht  to 
vote  for  public  offices,  or  of  beinir  eligrible  to  such 
offices,  the  object  of  the  act  being*  to  remove  the 
disability  of  aliens  who  were  willing  to  take  the 
oath  of  allegiance  and  were  desirous  of  settling  in 
the  state,  and  to  place  them  upon  the  footing  that 
the  latter  *8  pa  tent  ex  d(matUme  reffia^  put  an  alien 
in  England,  the  legal  effect  of  the  act  being  to 
waive  the  staters  right  to  escheat  the  lands  during 
the  lifetime  of  the  alien,  but  not  to  remove  the 
<;ommon-law  disability  barring  him  from  inherit- 
ing. McClenaghan  v.  McClenaghan,  1  Strobh.  Bq. 
306, 821,  47  Am.  Dec.  580  (ld47). 

With  regard  to  the  words  ''purchase  and  hold 
real  estate,^'  as  used  in  the  alx>ve  statute,  the  court 
stated  that  such  words  had,  at  the  time  <^  the  pass- 
ing of  the  act,  a  well-defined  meaning  which  it 
<;ould  not  be  presumed  the  legislature  ever  misap- 
preheneded  or  misapplied,  and  that  if  the  object 
had  been  to  remove  all  disabilities  of  alienage  and 
to  confer  all  the  rights  of  citizenship,  except  those 
that  were  political,  it  was  more  than  probable  that 
it  would  have  been  ezplicity  expressed:  and  fur- 
ther, that  the  denizen  claimed  the  right  in  deroga- 
tion of  the  common  law  under  terms  that  qualified 
and  restricted  the  privilege  merely  ''to  purchase 
and  hold  real  estate,'^  and  that  it  would  be  a  viola- 
tion of  the  rules  of  construction  to  infer  that  the 
act  intended  to  confer  upon  bim  the  right  to  inherit 
by  descent,a8such  was  an  entirely  different  mode  of 
acquiring  title,  the  granting  of  one  privilege  to  an 
nUen  not  destroying  all  the  other  privileges  of  a 
•citizen  upon  him.  idid. 
Tennessee. 

In  Polk  V.  Ralston,  2  Humph.  587  (1841),  it  was 
held  that  Tenn.  act  1800,  chap.  68,  by  the  expres- 
sion of  tbe  term  "alien"  as  osed  therein,  meant  for- 
eigners by  residence  as  well  as  birtfa,  and  that 
therefore  an  alien  resident  in  that  state  but  not 
naturalized  had  power  to  take  and  inherit  personal 
but  not  real  estate. 

The  Tennessee  Code  provides,  M  2804, 2807:  "An 
alien  resident  may  take  and  hold  propeity,  real 
and  personal,  in  this  state  either  by  purchase,  de- 
scent, or  devise,  and  dispose  of  and  transmit  the 
«ame  by  sale,  descent,  or  devise  as  a  native  citizen, 
and  in  all  cases  where  aliens,  resident  or  nonresi- 
dent, have  heretofore  acquired  title  to  property, 
real  or  personal,  in  this  state  in  a  lawful  manner, 
said  aliens,  their  assigrns,  heirs,  devisees,  or  repre- 
sentatives, shall  hold  and  dispose  of  the  same  in 
the  same  manner  as  native  citizens,**  the  above 
provision  being  sulMtantially  the  act  of  1876  Tbe 
t>>de  also  provides  that  tbe  heir  or  heirs  of  an 
-alien,  whether  resident  or  nonresident  of  'the 
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United  States,  may  take  any  hind  so  held  by  de- 
scent or  otherwise  as  citizens  of  tbe  United  States. 
Bmmentt  v.  Bmmett,  14  Lea,  860, 871  (1884). 
Texas. 

After  the  adoption  of  the  Constitution  of  the 
republic  of  Texas,  heirs  who  were  citizens  did  not 
exolude  those  who  were  aliens  in  the  inheritance. 
Cryer  v.  Andrews,  11  Tex.  170  (1868). 

The  Constitution  and  laws  of  the  republic  of 
Texas  in  relation  to  the  alien  heirs  of  a  deceased 
citizen  provide,  in  effect,  that  if  any  citizen  shall 
die  inttetate  or  otherwise,  his  children  or  heirs 
shall  inherit  his  estate,  and  aliens  shall  have  a 
reasonable  time  to  take  possession  and  dispose  of 
the  same  in  the  manner  thereafter  to  be  pointed 
out  by  law,  and  under  the  statute  of  1841,  article 
586  of  Hart's  Digest,  every  alien  to  whom  land  may 
be  devised  or  may  descend  shall  have  nine  years  in 
which  to  l)ecome  a  citizen  of  tbe  republic,  and  take 
possession  of  such  land,  or  shall  have  nine  years  to 
sell  tbe  same  before  it  shall  t>e  declared  to  be  for- 
feited or  shall  escheat  to  the  government.  Under 
the  construction  placed  upon  such  constitutional 
provision  and  statute,  it  was  held  that  the  acts  of 
others  could  not  affect  the  rights  of  alien  heirs, 
whether  favorably  or  unfavorably,  and  that  not- 
withstanding a  disability  of  coverture,  infancy,  or 
any  other  disability,  he  must  assert  his  rights  with- 
in the  time  specified.    IMd. 

In  Warnell  v.  Finch.  16  Tex.  188  a865),  it  was  held 
that  the  above  provisions  of  the  Constitution  of 
the  republic  of  Texas  were  prospective  merely, 
and  had  no  operation  in  favor  of  aliens,  heirs  of 
persons  who  had  previously  died. 

The  Constitution  of  Texas  of  1886,  which  provided 
for  the  transmission  of  estates  of  citizens  to  their 
children  or  heirs  being  citizens,  and  ttiat  Congress 
should  legislate  to  give  to  aliens  a  reasonable  time 
to  take  possession  and  dispose  of  their  inheritance, 
did  not  provide  that  an  alien  could  transmit  land 
in  Texas  by  descent  to  an  alien  heir,  and  the  sub- 
sequent statute  of  that  state  provided  that  the  heir 
must  sell  or  become  naturalized  within  a  given 
time.  McKinney  v.  Saviego,  60  U.  S.  18  How.  286, 
16  L.  ed.  866  (1866). 

And  in  the  case  of  Homsby  v.  Bacon,  20  Tex.  666 
rl8OT),  the  above  provisions  of  the  Constitution  of 
the  republic  of  Texas  were  held  not  to  cover  alien 
heirs  of  persons  who  died  prior  to  tbe  organization 
of  the  republic. 

Where  tbe  plaintiffs  derived  their  title  by  de- 
scent from  their  ancestor,and  such  title  related  back 
to  the  time  of  descent  cast,  at  which  time,  by  the 
laws  then  in  force,  aliens  could  not  inherit,  the 
plaintiffs  failed  in  their  action  to  recover  real  estate 
to  which  they  claimed  heirship.  BIythe  v.  Easter- 
ling,  20  Tex.  6fl5  (1867). 

In  Middleton  v.  McGrew,  64  U.  8. 23  How.  45, 16 
L.  ed.  408  (1850).  it  was  held  that  by  the  laws  of 
Mexico  alien  heirs  could  not  inherit,  and  that  such 
law  was  applicable  to  real  estate  in  Texas. 
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could  not  in  that  state  inherit  collaterally 
from  a  citizen. 

After  discussinfi:  the  English  authori- 
ties, and  especially  the  leading  case  of  Col- 
lingwood  v.  Pace,  reported  in  1  Vent.  413, 
1  Keb.  6tl,  and  in  various  other  reports,  the 
court  reached  the  conclusion  that,  if  the  pedi- 
gree must  be  traced  through  a  mediate  alien 
ancestor,  the  party  cannot  take  by  descent, 
for  the  inheritable  blood  is  stopped,  and  there 
is  a  flat  bar  to  the  assertion  of  any  title  de- 
rived through  the  alien.  The  only  excep- 
tion to  this  rule,  as  settled  in  CoUingtoood  v. 
Pace,  is  that  brothers  who  are  citi^^ns  may 
inherit  from  each  other,  although  their  father 
is  an  alien,  but  this  is  upon  the  theory  that 


brothers  inherit  from  each  other  immediately 
and  not  mediately,  and  therefore  that  they  are 
not  obliged  to  derive  their  pedigree  through 
their  alien  father.  To  the  same  effect,  see 
Jaekaon,  Doran,  v.  Green,  7  Wend.  333  ;  Jack- 
son,  Fitz  Simmons,  v.  FiU  Simmons,  10  Wend. 
9.  24  Am.  Dec.  198 ;  Bedpath  v.  JHdi,  3  Sandf. 
79. 

The  question  then  arises  whether  the  rule 
of  the  common  law  on  this  subject  must  be 
deemed  to  be  in  force  in  this  state.  There 
can  be  no  doubt  that  the  statute  by  which 
the  common  law  was  adopted  in  this  state  is 
comprehensive  enough  to  include  it.  By  that 
statute  the  common  law  of  England,  so  far 
as  the  same  is  applicable  and  of  a  general 


In  that  case  action  was  Instituted  to  recover  land 
in  two  colonies  in  Texas,  tbeo  in  the  possession  of 
the  defendant  and  claimed  by  the  plaintlits  throiiffh 
a  conveyance  by  the  brotbers  of  a  deceased  colon- 
ist wbo  died  in  1835  intestate  and  without  issue. 
The  brotbers  were  citizens  of  the  United  States, 
and  assumed  to  be  the  heirs  at  law  of  the  decedent, 
the  question  being  whether  the  brothers  were  capa- 
ble of  taking  by  inheritance  within  the  limits  of 
Mexico,  or  were  disabled  by  their  condition  as 
aliens:  the  qufstion  being  founded  upon  the  Juris- 
prudence of  Mexico,  which  was  applied  eo  cases 
arising  within  the  state  of  Texas. 

The  effect  of  the  general  provisions  of  the  Gon- 
stitution  of  Texas.  6  10,  and  the  statute  of  1840, 
Hart's  Digest,  art.  686,  was  to  enable  aliens  to  ac- 
quire the  title  to  real  estate  by  descent  equally 
with  citizens.  Barclay  v.  Cameron,  25  Tex.  233 
(1800). 

In  the  above  case  the  lands  were  held  to  descend 
to  the  alien  sisters  of  the  intestate  under  the  pro- 
visions of  the  above  laws  of  the  state  to  the  exclu- 
sion of  the  deceased's  uncle. 

The  rule  of  the  common  law  excluding  aliens 
from  the  inheritance  was  changed  by  the  Consti- 
tution of  the  republic  of  Texas,  so  as  to  enable 
aliens  to  take  by  descent  from  a  citizen  a  defeasible 
title.    IhUl. 

Tn  Clay  v.  Clay.  2S  Tex.  24  (1861),  it  was  held  that 
by  the  laws  of  the  republic  of  Mexico  an  unnatur- 
alized alien  could  not  acquire  title  to  real  estate. 
To  the  same  effect,  Lacoste  v.  Odam,  28  Tex.  468 
(1868). 

The  rule  of  the  commqn  law  disabling  aliens 
from  casting  descent  on  an  alien,  does  not,  accord- 
ing to  the  14th  section  of  the  Texas  acts  of  Janu- 
ary, 1840,  and  of  March,  1848,  regulating  descents, 
appear  to  have  been  in  force  in  Texas.  Settegast 
V.  Schrimpf ,  36  Tex.  828  {MSn), 

In  the  above  case  the  intestate  declared  his  in- 
tention to  become  a  citizen,  but  died  before  the 
full  period  of  his  naturalization  had  elapsed,  and 
the  court  stated  that  the  Intestate  could  not  be 
considered  an  alien  at  the  time  of  his  death,  as  he 
was  permitted,  under  the  laws  of  the  state,  to  ex- 
ercise most  of  the  rights  of  citizecship. 

By  the  laws  of  Mexico,  in  force  in  Texas  from 
March,  1836,  to  January,  1840,  aliens  were  prohib- 
ited from  holding  lands  except  the  title  was  taken 
directly  from  the  government.  Hammekin  v. 
Clayton,  2  Woods,  C.  C.  886  (1874). 

In  Hammekin  v.  Clayton,  isupra^  it  was  stated 
that  the  rule  of  the  common  law  was  the  same  as 
the  civil  law  of  Mexico  and  Texas. 

So,  in  Andrews  v.  Spear,  48  Tex.  667  (1878),  the 
court  stated  with  respect  to  the  common-law  doc- 
trine being  in  force  in  the  state  of  Texas,  that 
there  was  no  decision  under  the  14th  section  of  the 
'>f*'t  of  1740,  re-enacted  in  the  9th  section  of  the  act 
"848,  regulating  descents,  which  showed  that 
lie  had  been  actually  enforced,  and  the  claims 
R.  A. 


of  the  heirs  denied  because  the  ancestor  was  an 
alien. 

The  Texas  act  of  February  13, 1854,  which  defined 
the  civil  rights  of  aliens,  provides,  fi  1:  "Any  alien 
being  a  free  white  person  shall  have  and  enjoy,  in 
the  state  of  Texas,  such  rights  as  are  or  shall  be 
accorded  to  American  citizens  by  the  laws  of  the 
nation  to  which  such  alien  shall  belong,  or  by  trea- 
ties of  such  nations  with  the  United  States;*'  and 
6  2  enables  aliens  to  take  and  hold  real  and  per- 
sonal property  by  devise  or  descent  from  any 
alien  or  citizen  in  the  same  manner  in  which  citi- 
zens of  the  United  States  take  and  hold  the  same 
by  devise  or  descent  within  the  country  of  such 
alien;  and  by  •  8  any  alien,  a  free  white  person,  be- 
coming a  resident  of  the  state  and  declaring  his^ 
intention  to  become  a  citizen,  in  conformity  with 
the  naturalization  laws  of  the  United  States,  has  the 
right  to  acquire  and  hold  real  estate  in  that  state  in 
the  same  manner  as  if  he  were  a  citizen  of  the 
United  States.  Hanrick  v.  Hanrick.  64  Tex.  113 
(1880). 

In  Hanrick  v.  Hanrick,  54  Tex.  101  a880),  61  Tex. 
606  (1884),  a  native  of  Ireland,  and  a  naturalized 
citizen  of  the  United  States,  died  in  1866,  seised  of 
real  estate,  intestate,  unmarried,  and  without  is- 
*sue.  One  of  the  defendants,  a  nephew  of  the  in- 
testate, was  a  native-born  subject  of  the  United 
States,  whose  father,  a  brother  of  the  intestate^ 
died  in  Alabama  in  1862,  and  such  nephew  claimed 
as  sole  heir  to  his  uncle.  The  intestate  also  left 
two  brothers  and  a  sister,  a  widow,  all  British  sub- 
jects residing  abroad,  him  surviving.  One  of  such 
brothers  died  in  1871,  intestate,  unmarried,  and 
without  issue,  never  having  been  in  the  United 
States,  the  other  brother  died  a  nonresident  alien 
in  1876,  intestate,  leaving  children  and  grandchil- 
dren, plaintiffs  in  the  suit,  and  the  sister  of  the  in- 
testate, a  nonresident  alien,  still  survived.  One  of 
the  plaintiffs  came  to  the  United  States  in  1862,  and 
was  a  resident  of  New  York.  After  due  considera- 
tion of  the  Constitution  and  laws  of  the  state  of 
Texas,  the  court  held  that  the  real  estate  vested 
as  follows,  one  fourth  in  the  defendant  nephew 
the  native-bom  citizen,  by  an  indefeasible  title^ 
one  fourth  in  the  in  testators  brother  who  died  in 
1876,  by  defeasible  title,  which  was  rendered  indo> 
feasible  by  operation  of  law  upon  the  passage  of 
the  English  naturalization  act  of  1870;  one  fourth 
in  the  brother  who  died  in  1871,  in  like  manner; 
and  one  fourth  in  the  sister  in  like  manner.  With 
respect  to  the  one-fourth  share  of  the  brother  who 
died  in  1871,  the  court  held  that  it  went  as  follows: 
One  third  to  his  brother,  who  died  in  1876;  one 
third  to  the  sister,  and  the  remaining  third  to  the 
nephew;  and  further,  that  upon  the  death  of  the 
brother  in  1876  his  real  estate  vested  in  the  same 
manner  as  if  he  had  been  a  citizen,  in  his  children 
and  their  descendants. 

With  all  due  deference  to  the  court  in  the  above 
case,  the  writer  submits  that  a  different  conclusioa 
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nature,  and  all  statutes  or  acts  of  the  British 
Parliament  made  in  aid  of,  or  to  supply,  the 
defects  of  the  common  law  prior  to  the  fourth 
year  of  James  I.  (with  the  exception  of  cer- 
tain statutes  not  material  here),  and  which 
are  of  a  general  nature  and  not  local  to  that 
kin|;dom,  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority.  Kev. 
Scat.  chap.  28,  §  1. 

It  cannot  be  justly  claimed  that  there  is 
anythioK  in  the  rule  under  consideration  so 
repugnant  to  the  nature  of  our  institutions, 
or  so' unsuitable  to  the  condition  of  things 
existinr  in  this  country,  that  it  can  be  pro- 
oouoced  by  the  courts  not  to  be  in  force  be- 
cause inapplicable.     It  existed  in  England, 


not  as  a  part  of  the  feudal  system,  as  coun- 
sel seem  to  suppose,  but  was  based  upon 
?:enenil  principles  of  public  policy,  having 
n  view  the  protection  of  the  kingdom  from 
foreign  influence  and  foreign  domination, — 

Erinciples  not  altogether  unlike  those  which 
ave  given  rise  to  our  recent  legislation  re- 
imposing  upon  aliens  the  common -law  dis- 
abilities in  relation  to  taking  and  holdinfc 
real  estate  in  this  state.  True,  during  most 
of  our  history  as  a  state,  those  disabilitiea 
have  been  removed,  but  that  has  been  done 
by  express  leffislation  changing  the  common- 
law  rule„and  not  by  any  attempt  on  the  part 
of  the  courts  to  hold  the  rule  not  in  force 
because  inapplicable. 


miffht  have  been  arrived  at  had  it  oonsidered  the 
twoEtagliah  cases  of  Sharp  v.  St.  Sauveur,  L.  R. 
7  Cb.  342  flSTl):  and  De  Oeer  v.  Stone,  L.  R.  22 
Ch.  Div.  248,  K  L.  J.  Ch.  N.  8.  67,  47  L.  T.  N.  8. 
43i.96  Week.  Rep.  241  (1882;,  both  of  wbicb  bold 
that  the  EnKlish  statute  bad  no  retrospective  ef- 
fect. 

Article  1668  of  the  Revised  Statutes  of  Texas  pro- 
vides, in  makioff  title  to  land  by  descent  it  shall 
be  DO  bar  to  a  party  that  any  ancestor  through 
whom  ho  derives  bis  descent  from  the  intestate  is 
or  has  been  an  alien,  and  every  alien  to  whom  any 
land  may  be  devised  or  descend  shall  have  nine 
yean  to  become  a  citizen  of  the  state,  and  take 
posKssion  of  such  land,  or  shall  have  nine  years  to 
sen  the  same  before  it  shall  be  declared  forfeited, 
and  shall  escheat  to  the  ffovemment;  provided, 
that  the  treaties  of  the  United  States  with  the  na- 
tion to  which  such  alien  may  belonx  do  not  other- 
wise direct;  and  provided,  further,  that  aliens  may 
take  and  hold  any  property,  real  or  personal,  in 
this  state,  by  devise  or  descent  from  any  alien  or 
citizen  In  the  same  manner  in  which  citizens  of  the 
United  States  may  take  and  hold  real  or  personal 
estate  by  devise  or  descent  within  the  country  of 
such  alien.    Hanrick  v.  Hanrick,  64  Tex.  101,  111 

aasoi. 

In  Hanrick  v.  Hanri<^  aupra^  the  above  statute 
was  considered  as  an  affirmative  one,  and  as  addi- 
tional to  the  then  existingr  section  9  of  the  act  of 
1848,  which  was  not  repealed  by  it,  either  in  express 
terms  or  by  necessary  implication,  neither  was  the 
ict  of  1864,  directly  or  irreconcilably  opposed  to 
such  flection  of  the  act  of  1848. 

With  respect  to  the  English  act,  passed  in  the 
year  187Q,  it  was  held  in  the  above  case  of  Hanrick 
T.  Hanrlcic  that  to  the  extent  that  it  conferred  ben- 
efit? to  citizens  of  the  United  States  it  was  by  vir- 
tue of  tbe  provisions  of  the  Texas  statute  of  1864 
immediately  'eoffrafted  upon  it  and  became  the 
law,  deftninir  the  riffhts  of  alien  citizens  of  Great 
Britain  and  Ireland  to  real  estate  in  Texas,  and 
section  9  of  the  act  of  1848  was,  as  to  such  aliens,  so 
far  modified  as  to  change  their  previous  defeasible 
estate  thereby  given  into  an  indefeasible  estate. 

The  effect  of  the  provisions  of  the  Constitution 
of  the  republic  of  Texas,  and  of  the  statutes  of 
IMOand  1848.  upon  the  subject  of  alienage,  was  to 
R-st  a  defeasible  title  to  real  estate  In  Texas,  in  the 
alien  children  and  heirs  of  a  citizen  of  the  United 
i^tates  who  had  died  intestate  leaving  such  prop- 
erty, which  title  was  valid  both  against  individuals 
and  also  against  the  state,  not  only  for  the  period 
of  nine  years,  but  for  such  further  time  until  the 
Rate  by  some  proper  proceedings  in  the  nature  of 
ofltcc  found  had  declared  a  forfeiture.  Hanrick  v. 
Hanrick,  54  Tex.  118  (1880).  To  the  same  effect  are 
tbe  following  cases:  Sabriego  v.  White.  80  Tex.  676 
4lW):  Settegast  v.  Schrimpf,  86  Tex.  823  (1872):  An- 
drews V.  Spear,  48  Tex.  567  (1878):  Osterman  v.  Bald- 
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win,  73  U.  S. «  Wall.  116, 18  L.  ed.  780  (1867):  Alrhart 
V.  Massieu,  98  U.  S.  491,  26  L.  ed.  218(1879):  Phillips 
V.  Moore,  100  U.  8. 206.  26  L.  ed.  008  a879). 

The  court  further  considered  that  the  position  of. 
aliens  in  Great  Britain  and  in  that  state  (Texas)^ 
being  reciprocal,  by  virtue  of  the  English  natural- 
ization act  of  1870,  and  the  Texas  act  of  1854.  and 
the  nine  years  given  by  the  latter  act  not  having 
elapsed  since  the  death  of  the  mtestate  in  1865  and 
the  pussing  of  the  English  statute,  no  forfeiture 
could  have  been  declared,  the  latter  act  upon  its 
passage  calUng  into  active  operation  the  Texas 
statute,  the  Joint  influence  of  the  acts  converting 
the  defeasible  into  an  indefeasible  title.  Hanrick 
V.  Hanrick,  61  Tex.  506,  606  (1884^. 

The  court  considered  that  the  act  enlarged  rather 
than  restricted  the  rights  of  aliens  to  take  and  hold 
land  in  that  state,  being  cumulative  rather  than 
restrictive  In  its  operations,  and  that,  after  the 
passage  of  the  act,  as  before,  an  alien  could  take  a 
defeasible  title  by  Inheritance  without  regard  to 
the  law  upon  that  subject  in  force  in  his  govern- 
ment, but  where  by  the  laws  of  his  government  an 
alien  took  an  indefeasible  title  by  inheritance,  so 
by  virtue  of  that  enactment  he  could  here  take  and 
hold  *Mn  the  same  manner.**    Ihid. 

The  Texas  statute  upon  which  the  court  based  Its 
decision  was  6  2  of  the  act  of  February  18, 1854,  '*An 
Act  to  Define  the  Civil  Rights  of  Aliens.'*  which 
provides:  "Aliens  may  take  and  hold  any  property,, 
real  or  personal,  in  this  state,  by  devise  or  descent, 
from  any  alien  or  citizen,  in  the  same  manner  in 
which  citizens  of  the  United  States  may  take  and 
bold  real  or  personal  estate  by  devise  or  descent 
within  the  country  of  such  alien." 

The  Texas  act<of  1864,  defining  the  rights  of  aliens, 
did  not  repeal  the  provisions  of  the  act  of  1848, 
providing  that  alien  heirs  of  real  property  should 
be  entitled  to  nine  years  in  which  to  dispose  of  it  or 
become  citlzenh  and  take  possession,  and,  un- 
der tbe  act  of  1864,  the  English  act  of  1870  changed 
the  defeasible  title  of  alien  heirs  of  the  owner  of 
lands  situated  In  Texas  who  died  in  1865  into  a  de- 
feasible title.  Hanrick  v.  Partlck,  Branch  v.  Par> 
tick,  119  U.  S.  158, 30  L.  ed.  806  (1886). 

In  Ortiz  v.  De  Benavldes,  61  Tex.  60  (1884),  the 
plaintiff,  an  alien,  claimed  title  through  a  Mexican 
citizen  who  died  In  1816.  The  court  held  that  it 
was  settled  law  in  that  state  that  aliens  so  claiming 
might  maintain  actions  for  the  recovery  of  such 
real  estate. 

It  has  been  held  that  under  the  laws  of  Texas 
aliens  could  acquire  title  to  real  property  In  the 
same  manner  as  citizens,  by  inheritance  from  a 
citizen.  Wiederanders  v.  State.  64  Tex.  133. 139  (1885)> 

And  further,  that  immediately  upon  the  death  of 
the  ancestor  real  estate  will  vest  in  the  alien  heir, 
subject  only  to  be  defeated  by  his  not  complying 
with  the  provisions  of  the  Texas  statute,  which  re- 
quire blm  to  become  a  citizen,  or  give  hlmaceitain 
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The  statute  in  relation  to  the  rights  of 
Alliens  in  force  prior  to  the  act  of  June  16, 
1887,  was  the  act  of  February  17,  1851,— an 
act  which  seems  to  have  superseded  the  chap- 
ter of  the  Revised  Statutes  of  1845  relating 
to  aliens.  The  act  of  1851  provided  that  all 
aliens  miebt  take,  by  deed,  will,  or  other- 
wise, lands  and  tenements  and  any  interest 
therein,  and  alienate,  sell,  assign,  and  trans- 
mit the  same  to  their  heirs,  or  any  other  per- 
aons,  whether  such  heirs  or  other  persons  were 
•citizens  of  the  United  States  or  not,  in  the 
same  manner  as  natural-bom  citizens  of  the 
United  States  or  of  this  state  might  do ;  and 
that  upon  the  decease  of  any  person  having 
title  to  or  interest  in  any  lands  or  tenements, 
such  lands  and  tenements  should  pass  and 
descend  in  the  same  manner  as  if  such  alien 
were  a  citizen  of  the  United  States ;  and  that 
it  should  be  no  objection  to  any  persons  hav- 
ing an  interest  in  such  estate  that  they  were 


not  citizens  of  the  United  States,  but  that 
all  such  persons  should  have  the  same  rights 
and  remedies,  and  in  all  things  be  placed 
upon  the  same  footing,  as  natural -bom  citi- 
zens and  actual  residents  of  the  United  States. 
Qrofls's  Stat.  1869,  §  7. 

There  can  be  no  doubt  that  this  statute 
while  it  was  in  force  operated  as  a  complete 
removal  of  all  the  disabilities  of  alienage, 
so  far  as  they  affected  the  right  of  the  alien 
to  take,  hold,  and  transmit  real  property  in 
this  state,  and  that  it  also  superseded  the 
common -law  rule,  that  the  interposition  of 
an  alien  ancestor  between  an  intestate  and  a 
collateral  relative  claiming  to  inherit  was  a 
barrier  to  the  devolution  of  the  estate  by  in- 
heritance. But  by  the  act  of  1887  the  com- 
mon-law disabilities  of  alienage  were  in  the 
main  restored,  and  the  act  of  1851,  as  well 
as  all  other  acts  in  conflict  with  the  act  of 
1887,  were  expressly  repealed. 


period  wltblD  which  to  dispoee  of  the  property,  the 
provieo  in  such  statute  belnir  a  condition  subse- 
quent.   Ibid. 

Id  Baker  v.  Westoott.  78  Tex.  129  (1880).  plaintiff 
sought  to  recover  possession  of  real  estate,  pert  of 
a  league  survey  granced  to  the  original  holder  by 
title  extended  by  special  commissioner,  and  al- 
leged that  such  original  grantee  conveyed  the  title 
to  the  purchaser  whenever  the  latter  should  be- 
come a  dtlzen  of  Texas;  and  further,  that  such 
purchaser  did  t)ecome  a  citizen  of  Texas,  and  sub- 
sequently died  having  by  will  devised  the  land  to 
bis  son,  who  had  since  died  leaving  the  plaintiff  as 
his  sole  heir.  Defendant  claimed  as  the  sole  heir  of 
such  original  grantee  and  sought  to  set  aside  the 
Instrument  under  which  the  plaintiff  claimed,  as 
a  cloud  upon  title,  claiming  that  the  conveyance 
was  void  because  the  grantee  at  the  time  of  the  ex- 
ecution was  an  alien,  but  the  court  held  that  by 
the  Constitution  of  the  republic  of  Texas,  which 
contained  a  provision  that  '*no  alien  shall  hold  land 
in  Texas  except  by  titles  emanating  directly  from 
the  government  of  this  republic,  but  if  any  citizen 
shall  die  intestate  or  otherwise,  his  children  or 
heirs  shall  inherit  his  estate,  an  alien  shall  have  a 
reasonable  time  to  take  possession  and  dispose  of 
the  name  in  a  manner  hereafter  to  be  pointed  out 
by  law,"  and  that  therefore,  under  the  conveyance 
by  such  original  grantee,  the  grantee  took  a  title 
subject  to  be  escheated  at  the  suit  of  the  republic, 
but  that  upon  annexation  his  title  became  inde- 
feasible, and  such  conveyance  vested  the  perfect 
legal  and  equitable  title  of  the  lands  in  the  pur- 
chaser, which  title  upon  his  death  vested  in  his 
heir,  who  was  entitled  to  recover.  To  the  same  ef- 
fect is  the  case  of  Williams  v.  Bennett,  1  Tex.  Civ. 
App.  486  (1802). 

In  Gray  v.  Kauffman,  82  Tex.  65  (1801),  a  resident 
of  Germany  brought  suit  in  trespass  to  try  title« 
and  defendant  contended  that  the  action  did  not 
lie  by  reason  of  the  plaintiff's  alienage,  but  the 
court  held  that  it  was  well  settled  in  that  state  that 
aliens,  under  Its  laws,  could  acquire  title  by  pur- 
chase, devise,  or  descent,  and  that  therefore  the 
action  lay. 
Termont. 

In  State  v.  Boston,  C.  &  M.  R.  Co.  25  Vt.  433(1858). 

it  was  held  that  there  was  no  express  prohibition 

In  the  Constitution  of  the  state  of  Vermont  against 

aliens  holding  real  estate,  the  Constitution.  9  30, 

providing  that  every  person   of  good   character 

who  came  to  settle  in  this  state,  having  first  taken 

'tath  or  affirmation  of  allegiance  to  the  same, 

purchase  or  by  other  just  means  acquire, 

id  transfer,  lands,  and  that  the  right  of  the 

it.  A. 


state  to  take  such  lands  by  escheat  was  a  proceed- 
ing that  was  strictinimi  iuris  and  one  which  had  al- 
ways remained  dormant  notwithstanding  fre- 
quent occasions  for  its  legitimate  exercise  in  that 
state. 
YirgtaUi. 

In  Barzizas  v.  Hopkins,  2  Rand.  (Va.)  276  (1824),  it 
was  held  that  persons  bom  abroad,  whose  parents 
were  also  aliens,  could  not  inherit  lands  in  Vir- 
ginia, not  being  citizens  of  that  state,  even  though 
their  grandmother  was  a  native  of  that  state  who 
removed  therefrom  before  the  Revolution,  and 
married  and  resided  abroad  until  after  the  treaty 
of  peace,  when  she  returned  to  the  state  and  re- 
sided there  until  her  decease. 

Tn  Sands  v.  Lynham,  27  Gratt.  291, 21  Am.  Rep. 
848  (1876),  an  alien  died  seised  of  an  estate  of  in- 
heritance, intestate  and  unmarried,  and  a  curator 
of  his  estate  was  appointed.  8ut>sequentiy  a  credi- 
tor of  such  alien  recovered  a  Judgment  against  the 
curator,  and  in  a  subsequent  suit  by  such  creditor 
against  the  curator  a  decree  appointing  such 
curator  a  commissioner  to  sell  the  real  estate,  to 
receive  the  purchase  money,  and  to  pay  off  the 
Judgment  out  of  such  proceeds,  was  made.  An  in- 
quisition of  escheat  was  held  later  in  which  the 
Jury  found  the  facts  as  above,  and  that  there  were 
then  parties  in  possession  claiming  under  the  sale. 
The  inquisition  certificate  was  not  returned  to  the 
register  of  the  land  office  until  a  year  after  it  was 
made,  and  the  register  then  advertised  the  prop- 
erty as  escheated.  Subsequently  the  purchaser  at 
the  sale  under  the  decree  filed  his  petition  setting 
up  his  claim  to  the  property,  pointing  out  irrog-u- 
laiities  in  the  proceedings  to  escheat,  and  insisting', 
the  Jury  having  found  the  sale  of  the  property 
under  the  decree  and  the  actual  possession  of  the 
purchasers,  that  the  inquisition  was  not  in  favor 
of  the  right  of  the  commonwealth,  and  prayinfc 
that  the  escheator  and  the  register  of  the  land  of- 
fice might  be  made  parties  to  the  suit  and  restrained 
from  advertising  the  property  as  escheated.  The 
court  held  that  such  estate  vested  in  the  state 
of  Michigan  even  without  Office  found,  and 
further,  that  the  sale  under  the  decree  was  void; 
the  state  not  having  been  made  a  party  to  the  pur- 
chase, the  purchaser  was  allowed,  the  creditor's 
claim  t>eing  Just,  to  be  substituted  to  the  latter^a 
right,  and  to  hold  the  estate  subject  to  the  pay- 
ment  of  the  debt. 

III.  Dtciaionii  under  the  EnolithBUittitts. 

In  Doc,  Stansbury,  v.  Arkwright.  5  Car.  A  P.  575 
(1838),  a  resident  of  the  state  of  Pennsylvania  prior 
to  the  date  of  the  Declaration  of  Independenoe  had 


lads. 


Beavaiv  v.  Wbnt. 
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It  is  a  rule  of  the  common  law  that  where  I 
one  statute  is  repealed  by  another  the  repeal 
of  the  repealing  statute  revives  the  statute 
repealed,  and  the  same  rule  is  held  to  extend 
to  the  common  law,  so  that  where  an  act 
which  supersedes  in  any  particular  the  com- 
mon-law rule,  previously  applicable,  is  it- 
self repealed,  the  rule  is  held  to  be  revived. 
Endlich,  Interpretation  of  Statutes,  §  475; 
StaU  V.  BoUiiM,  8  N.  H.  550 ;  Mat/*euwm  v. 
Phmic  Jrcn  Foundry,  20  Fed.  Rep.  281; 
Gray  v.  Obear,  54  Ga.  281. 

By  §  3,  chap.  181,  of  the  Revised  Statutes, 
it  is  provided  that  no  act  or  part  of  an  act 
repealed  by  the  general  assembly  shall  be 
deemed  to  be  revived  by  the  repeal  of  the 
repealing  act,  but  we  have  no  statute  affect- 
ing the  rule  that  the  repeal  of  a  statute  su- 
perseding a  common-law  rule  will  have  the 
•effect  of  reviving  the  rule.  It  must  accord- 
ingly be  held  that  the  repeal  of  the  statute  of 
185li  by  which  the  common-law  rule  which 
made  it  impossible  for  a  collateral  to  inherit 
where  he  is  obliged  to  trace  his  pedigree 
through  an  alien  was  changed,  revived  the 
-common- law  rule. 


But  it  is  claimed  that  the  rule,  even  if  in 
force  in  this  state,  can  have  no  application  in 
the  present  case,  because,  as  the  complainant 
insists,  the  next  of  kin  under  our  statute  takes 
immediately  from  the  intestate,  and  not  me- 
diately through  his  alien  ancestors.  We  find 
nothing  in  the  language  of  the  statute  which 
necessarily  leads  to  4he  conclusion  contended 
for.  It  merely  provides  that  the  estate  shall 
descend  in  equal  parts  to  the  next  of  kin  of 
the  intestate,  leaving  upon  the  party  who 
claims  the  right  to  inherit  the  burden  of  de- 
ducing his  pedigrcw  through  a  line  of  ances- 
tors up  to  the  intestate.  And  it  will  not  be 
questioned  that,  in  this  case,  it  any  one  of 
tne  ancestoirs,  through  whom  the  complainant 
deduces  his  pedigree,  had  been  alive  at  the 
death  of  the  intestate  and  capable  of  inherit- 
ing, the  estate  would  have  gone  to  him  or 
her,  and  not  to  the  complainant,  thus  show- 
ing that  such  ancestor  is  the  medium  hcpredi- 
tatiSt  and  not  merely  the  medivm  MnguinU. 

Descents  have  long  been  distinguished  as 
mediate  and  immediate,  but  as  shown  by  Mr. 
Justice  Story  in  Levy  v.  M'Cartee,  81  U.  S. 
6  Pet.  102,  8  L.  ed.  834,  these  terms  are  sus- 


a  eon  bom  there  before  that  date.  Id  1783  the  | 
lather  went  to  EoirlaDd  to  recover  oompensatioo 
for  lasses,  returned  in  1786,  and  subsequently  died 
in  that  state.  The  son  was  never  in  Botrland.  The 
court  held  that  they  were  both  aliens,  American 
subjecta,  and  that  a  claim  to  lands  in  England 
could  only  be  made  ttirough  them  under  the  stat- 
ute 37  Geo.  m..  chap.  97, 1 24. 

The  statute  referred  to  in  the  above  case,  after 
recitiuflrthe  9th  article  of  the  treaty  between  Great 
Britain  and  the  United  States,  enacted,  1 24,  '*that 
ail  lands,  tenements,  and  hereditaments  In  the 
kingdom  of  Great  Britain,  or  the  territories  and 
dependencies  thereto  belonging,  which,  on  the  said 
2gth  day  of  October,  1796  (behig  the  day  of  the  ex- 
change of  the  ratification  of  the  said  treaty  be- 
tween his  Majesty  and  the  United  States),  were  held 
by  American  citizens,  shall  be  held  and  enjoyed, 
^minted,  sold,  and  devised  according  to  the  stipu- 
lations and  agreements  contained  in  the  said  arti- 
cle, any  law,  custom,  or  usage  to  the  contrary  not- 
withstanding." 

Section  26  of  the  same  provides  **that  nothing 
herein  contained  shall  extend,  or  be  oonstrued  to 
extend,  to  give  any  right,  title,  or  privilege  to  any 
penon,  not  being  a  natural-bom  subject  of  the 
realm,  which  suoh  person  would  not  have  been  en- 
titled to  If  this  act  had  not  been  made,  other  than 
■nd  except  such  rights,  titles,  and  privileges  as 
shall  be  necessary  for  the  true  and  faithful  per- 
formance of  the  stipulations  in  the  said  article 
contained,  according  to  the  true  intent  and  mean- 
ing thereof,  or  to  give  to  any  person,  not  being  a 
natural-bom  subject  of  this  realm,  or  a  citizen  of 
the  said  United  States,  any  right,  title,  or  privilege 
to  which  such  person  would  not  have  been  entitled 
if  this  act  had  not  been  made.** 

By  tbe  statutes  7  Anne,  chap.  6, 4  Geo.  II.,  chap. 
Sl«  and  13  Geo.  ICL,  chap.  21,  all  children  born  out 
of  the  Eing^  allegiance,  whose  fathers  or  grand- 
fathers by  the  father^s  side  were  natural-bom  sub- 
jects, are  to  be  deemed  natural-bom  subjects 
themselves,  unless  their  said  ancestors  were  at- 
tainted or  banished  beyond  sea  for  high  treason,  or 
were  at  tbe  time  of  the  births  of  such  children  in 
tlie  Ferrioe  of  a  prince  at  enmity   with   Great 

Britain.  But  tbe  grandchildren  of  suoh  ancestors 
are  not  to  be  privileged  in  respect  of  the  alien's 

duty,  unless  they  be  within  the  realm  and  take  an 

oeth,  etc,  nor  are  they  enabled  to  claim  any  estate 
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or  interest,  unless  the  claim  be  made  within  five 
years  after  the  same  shall  accrue. 

In  Doe,  Auchmuty.  v.  Mulcaster,  8  Dow  I.  &  K. 
608,  6  Barn,  ft  C.  771  (1826),  it  was  held  that  the  ohil- 
dren  of  an  American  loyalist,  who  continued  his 
allegiance  to  the  Crown  of  Great  Britain  after  the 
colonies  were  separated  from  the  mother  country, 
and  settled  in  America,  were  entitled  to  take  lands 
by  descent  in  England  within  the  operation  of  tbe 
statute  of  4  Geo.  II.,  chap.  21,  as  natural-bom  sub- 
jects of  the  Crown  of  Great  Britain. 

The  words  of  the  English  statute  of  18  Geo. 
III.,  chap.  21, 1 8^  are  to  be  read  ^^aliens,  duties,  cus- 
toms, and  impositions*'  and  not  '^alien's  duties, 
oustoms,  and  impositiona,"  and  therefore  tbe 
grandchild  of  a  natural-born  subject,  bom  out  of 
the  King's  allegiance,  is  entitled  to  the  benefit  of 
that  statute  in  regard  to  holding  lands  as  a  natural- 
bom  subject,  although  he  has  not  complied  with 
the  formalities  specified  in  the  8d  section.  Barrow 
V.  Wadkins,  24  Beav.  827,  27  L.  J.  Ch.  129  (1857). 

The  English  statute.  13  Geo.  III.,  chap.  21, 19  8,  4, 
annexed  certain  provisions  to  the  time  within 
which  a  claim  is  to  be  made,  and  to  enable  grand- 
children to  claim  or  demand  any  estate  in  pursu- 
ance of  the  right  given  them  by  fi  1,  and  it  was  held 
that  these  provisions  applied  to  Ireland  as  qualify- 
ing the  status  of  the  English  subject  which  the  act 
of  union  transferred.  Da  vies  v.  Lynch,  16  Week. 
Rep.  1207  (1888). 

The  children  of  a  British  subject  born  abroad  of 
an  alien  mother  are  capable  of  inheriting.  De 
Geer  v.  Stone,  L.  EL  22  Ch.  Div.  248,  282,  52  L.  J. 
Ch.  N.  S.  61,  60.  86  Week.  Rep.  241,  47  L.  T.  N.  S.  484 
(1882). 

A  grandchild  born  abroad,  whose  father  was  also 
born  abroad,  being  respectively  grandchild  and  son 
of  one  who  at  common  law  was  a  natural-bom 
British  subject,  would  be  kiimself  a  natural-bom 
British  subject,  but  his  children,  if  born  abroad, 
would  be  aliens.    Ibid. 

In  the  above  case  the  great-grandson,  whose 
father  and  grandfather  were  both  bom  abroad, 
sought  to  inherit  real  estate  from  his  great-grand- 
father, but  the  court  held  that  be  was  not  so  en- 
titled, and  tbat  his  right  having  accrued  upon  tbe 
death  of  his  father  in  1840,  thirty  years  prior  to  the 
passing  of  the  English  naturalization  act  of  1870, 
was  not  affected  by  that  statute  which  had  no  ret- 
rospective effect.  B.  W. 
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ceptible  of  different  iDterpretations,  whence 
some  confusion  has  been  introduced  into  tlieir 
legal  discussion,  since  different  judges  have 
u^  them  in  different  senses.  But,  as  said 
by  Lord  Hale,  as  quoted  in  CoUingwood  v. 
P(iee,  supra,  **in  immediate  descents  there 
can  be  no  impediment  but  what  ariseth  in 
the  parties  themselves,  but  in  mediate  de- 
scents it  is  a^ed,  the  disability  of  being  an 
alien  or  attainted,  in  him  that  is  the  mediua 
antecessor  will  disable  the  other,  though  he 
have  no  such  disability." 

In  CoUingwood  v.  P<ice,  which  was  argued 
before  all  the  judges  of  England,  the  ques- 
tion was  whether  the  inheritance  by  a  brother 
from  his  brother,  the  father  being  an  alien, 
was  mediate  or  immediate,  and  it  was  de- 
cided, after  much  discussion,  by  seven  judges 
against  three,  that  the  inheritance  was  im- 
mediate, so  as  not  to  be  affected  by  the  alien- 
age of  the  father.  It  was  held  that,  in  trac- 
ing the  line  of  inheritance  between  brothers, 
or  their  descendants  it  was  not  necessary  to 
name  the  father  as  their  common  ancestor, 
and  that  alienism  in  any  ancestor  whom  it 
was  not  necessary  to  name  in  tracing  such 
inheritance  or  descent  does  not  have  the  ef- 
fect to  impede  it.  In  MeOregor  v.  Ootnstock, 
8  N.  Y.  408,  the  same  rule  was  applied  to 
an  inheritance  between  first  cousins,  their 
fathers  being  citizens,  but  whose  grandfather 
was  an  alien. 

Thus,  in  Jackson,  Doran,  v.  Green,  7  Wend. 
838,  the  intestate  was  a  naturalized  citizen, 
and  the*claimants  were  the  heirs  at  law  of  a 
cousin  of  the  intestate,  who  was  also  a  natu- 
ralized citizen.  It  was  claimed  that  the 
descent  between  cousins  was  immediate,  not- 
withstanding the  circuity  of  the  line  of  san- 
guinity,  and  that  the  alienage  of  their  inter- 
vening relatives  was  no  bar  to  the  inheritance, 
but  this  claim  was  disallowed,  it  being  held 
that,  while  the  descent  from  brother  to  brother 
was  considered  immediate,  that  from  cousin 
to  cousin  was  not ;  and  that  no  one  who  was 
obliged  to  trace  his  descent  through  an  alien 
can  inherit  real  estate,  the  intestate  having 
died  at  a  time  when  the  statute  of  11  <&  12 
Wm.  III.  was  not  incorporated  into  the  New 
York  law  of  descent. 

The  same  rule  was  applied  in  Jackson,  Fitz 
Simmons,  v.  Fitz  /Simmons,  10  Wend.  9,  24 
Am.  Dec.  198,  where  the  intestate  was  a 
naturalized  citizen,  and  the  claimant  his 
nephew,  but  whose  father,  a  brother  of  the 
intestate,  was  an  alien.  So  in  Redpath  v. 
Rich,  8  Sandf.  79,  it  was  held  that  a  nephew, 
who  was  obliged  to  trace  his  descent  through 
an  alien  mother,  could  not  inherit  from  his 
uncle.  In  McCarthy  v.  Marsh,  5  N.  Y.  265. 
the  intestate  and  the  claimant  were  second 
cousins,  and  were  both  citizens,  all  their  an- 
cestors, up  to  their  common  great- grandfather 
being  aliens.  It  was  held  that  under  the 
New  York  statute,  which  provided  that  no 
person  capable  of  inheriting  should  be  pre- 
cluded from  the  inheritance^by  reason  of  the 
alienage  of  any  ancestor  of  such  person,  the 
claimant  was  entitled  to  the  estate,  but  it 
was  admitted  that  at  common  law,  and  in 
the  absence  of  such  statute,  he  could  not  in- 
herit, because  he  was  obliged  to  trace  the 
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descent  of  the  estate  through  aliens  who  bad 
no  inheritable  blood. 

In  People  v.  Irvin,  21  Wend.  128.  whwe 
the  same  statute  was  in  force,  it  was  held 
that  the  nephew  of  a  person  dying  intestate, 
although  naturalized,  was  not  capable  of  in- 
heriting from  his  uncle  if  his  father  was  an 
alien  and  still  living  at  the  time  of  the  death 
of  the  intestate,  as  the  statute  did  Bot  enable 
a  person  to  deduce  title  through  an  alien  an- 
cestor still  living.  If  in  such  case,  however, 
the  descent  from  the  uncle  to  the  oepbew 
was  immediate,  as  is  claimed  in  the  case  at 
bar,  it  is  •difficult  to  see  how  the  fact  that  an 
intermediate  alien  ancestor  was  living  could 
have  the  effect  of  barring  the  inheritaoce. 

McLean  v.  8fU)anton,  13  N.  Y.  535,  involved 
substantially  the  same  question  as  the  case 
last  cited.  There  the  decedent  left  him  anr- 
viving  a* sister  and  a  niece,  the  former  be- 
ing an  alien  and  the  latter  a  citizen,  and  it 
was  held  that  the  niece  could  not  take  the 
real  estate  of  the  decedent  b^  inheritance, 
so  long  as  her  mother  was  living  at  the  dale 
of  her  uncle* s  death.  It  was  urged  on  be- 
half of  the  niece  that  the  existence  of  her 
mother  might  be  disregarded  upon  the  doc- 
trine laid  down  by  Chancellor  Kent,  Hz.: 
''If  a  citizen  dies,  and  his  next  heir  be  an 
alien,  who  cannot  take,  the  alien  cannot  inter- 
rupt the  descent  to  others,  and  the  inheritance 
descend!  to  the  next  of  kin  who  is  competent 
to  take,  in  like  manner  as  if  no  such  alien 
had  ever  existed."  2  Kent,  Com.  56.  This 
contention  was  disallowed  and  the  doctrine 
announced  by  Chancellor  Kent  held  inappli- 
cable, the  court  saying:  "The  difficulty  of 
this  position  is.  that  if  the  name  of  the 
mother  be  stricken  from  the  plaintiff's  gene- 
alogical chart,  it  will  not  appear  that  she 
has  any  connection  with  Robert  Swanton, 
whose  heir  she  claims  to  be. " 

The  cases  to  which  the  doctrine  referred 
to  in  the  commentaries  applies,  are  those  in 
which  the  claimant  does  not  make  title 
through  the  alien,  but  where  she  can  deduce 
her  pedigree  from  the  person  dying  seised, 
by  leaving  out  or  passing  by  the  alien." 
And  again:  "All  the  cases  decided  in  this 
country,  where  an  alien  would  have  takeo 
the  estate  but  for  his  alienage,  and  in  which 
a  more  remote  heir  was  preferred,  were  cases 
of  the  same  character,  tlie  successful  claim- 
ant making  out  his  descent  independent  ot 
and  not  through  the  alien.  Upon  the  plain- 
tiff's theory,  the  statute  under  consideration 
would  have  been  quite  unnecessary ;  for  if 
she  can  be  allowed  to  strike  out  her  alien 
ancestors,  intervening  between  the  person 
dying  seised,  and  herself,  whether  living  or 
dead,  and  make  title  to  the  land  of  the  per- 
son so  dying  seised,  as  his  immediate  heir, 
the  defect  of  heritable  blood  in  such  ancestors 
would  be  a  matter  ol  no  moment.  ^  The  same 
construction  of  the  language  of  Chancellor 
Kent  is  adopted  in  Wunderle  v.  WunderUy 
144  111.  40,  19  L.  K.  A.  84. 

We  have  examined  the  cases  cited  by  coun- 
sel for  the  complainant,  where  a  citizen  who 
has  been  compelled  to  trace  his  relationship  to 
the  intestate  through  an  alien  has  been  held 
entitled  to  inherit,  and  we  find  them  in  most 
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(if  Dot  every)  iDstances,  to  be  cases  arisiDg 
tinder  a  statute  expressly  giving  the  right  to 
inherit  in  such  cases.  The  decisions  of  this 
•character  in  the  state  of  New  York  all  seem 
to  have  arisen  while  the  statute  of  11  &  12 
Wm.  III.,  or  the  section  of  the  Revised  Stat- 
utes of  the  state  substantially  re-enacting 
that  statute,  was  in  force.  The  case  of  Jcuik- 
-son  V.  8and&r$,  2  Leigh,  109,  was  decided 
under  a  statute  of  the  state  of  Virginia,  which 
provided  that  **  in  making  title  by  descent, 
it  shall  be  no  bar  to  a  party  that  any  ancestor 
through  whom  he  derives  his  descent  from 
the  intestate,  is  or  hath  been  an  alien. "  Sim- 
ilar-statutes are  found  in  several  of  the  other 
states.  It  is  scarcely  necessary  to  remark 
that  in  this  state  no  such  statute  exists. 

We  are  of  the  opinion,  then,  that,  as  the 
•complainant  is  compelled  to  trace  his  descent 
from  the  intestate  through  nonresident  aliens, 
he  is  barred  and  incapacitated  from  taking 
Any  interest  in  the  real  estate  by  inheritance. 

The  decree  of  the  Superior  Court  diemimng 
hie  bill  for  want  of  equity  muet  therefore  be 
'affirmed. 

Crai^,  J.,  dissents. 

Baker,  J.: 

I  do  not  feel  satisfied  with  the  conclusion 
reached,  and  am  inclined  to  the  opinion  that 
the  law  well  could  be,  and  should  be,  held 
otherwise. 


George  D.  BARRETT  et  al.,  Appte,, 

V. 

MT.  GREENWOOD   CEMETERY   ASSO- 
CIATION<rfa;. 

(159  111.  886.) 

1.   The  eonneetton  ef  a  sewer  under- 
dralninir  9l  cemetery  with  a  springy 

l>rcN>k,  water  from  which  is  used  for  domestio 
purposes,  watering  animals,  and  makioK  ioe  for 
domestic  use,  may  be  enjoined,  at  the  instanoe.of 
riparian  owners  who  will  be  Injured  by  it. 
H.  An  l^Janetion  to  prevent  the  eonnee- 
tton of  a  eewer  with  a  spring  brook 
the  water  of  which  is  used  for  domestic  purposes 
will  not  be  refused  because  the  water  is  already 
polluted  to  some  extent  from  other  sources. 

(January  20, 1896.) 

APPEAL  by  complainants  from  a  judcrment 
of  the  Appellate  Court,  First  District,  af- 
firming a  judnnent  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendants  in  an  ac- 
tion brought  to  enjoin  the  connecting  of  a 
sewer  with  a  stream  of  water  flowing  through 
complainant's  premises.  Reverted. 
The  facts  are  stated  in  the  opinion. 


Note.— For  nuisance  by  pollution  of  stream,  see 
also  Chapman  v.  Etocheeter  (N.  Y.)  1  L.  R.  A.  296, 
and  note;  Barton  v.  Union  Cattle  Co.  (Neb.)  7  L.  R. 
A.  457,  and  nofe;  Helfrlch  v.  Gatonsvllle  Water  Co. 
<Md.)  13  L.  R.  A.  117,  and  note. 

For  pollution  by  minlngr  operations,  see  Drake  v. 
Lady  Ensley  Coal,  T.  &  R.  Co.  (Ala.)  2i  L.  R.  A.  64, 
■and  note. 
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Messrs.  Holden  ft  Buasell  and  White- 
head Sk  Stoker,  for  appellants: 

A  court  of  chancery  may  grant  preventative, 
as  well  as  remedial,  relief,  and  this  may  be 
done  where  the  act  threatened  would  be  pun- 
ishable under  the  criminal  laws  as  a  nuisance. 

People  V.  St.  Louis,  10  111.  851;  Laney  v. 
Jasper,  89  IlL  62;  Wahle  v.  Rnnbach,  76  111. 
822;  Mihke  v.  Hopeman,  87  111.  450,  29  Am. 
Rep.  68;  Metropolitan  City  R.  Co.  v.  Chicago, 
96  111.  620;  Rand  v.  Wilber,  19  111.  App.  895. 

To  constitute  a  nuisance  it  is  not  necessary 
that  the  noxious  trade  or  business  should  endan- 
ger the  health  of  a  neighborhood.  It  is  sufflcien  t 
if  it  produces  that  which  is  offensive  to  the 
senses  and  which  renders  the  enjoyment  of  life 
and  property  uncomfortable. 

Catlin  V.  VaUntine,  9  Paige,  575.  88  Am. 
Dec.  667. 

Parties,  although  separate  owners  of  prem- 
ises charged  to  be  injured,  and  threatened 
with  the  iniury,  might  join  in  an  action  to 
abate  the  nuisance. 

OiUespie  v.  Forrest,  18  Hun,  112;  Belknap  v. 
Trimble,  8  Paige,  ^77:  Catlin  v.  Valentine,  9 
Paige,  575.  note,  88  Am.  Dec.  567;  Lyon  v. 
McLaughlin,  82  Vt.  428;  Wood,  Nuisances,  § 
119;  High,  Inj.  p.  508,  ^794. 

Messrs.  Ranyan  ftRunyanfor  appellees. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  equity  filed  in  the  cir- 
cuit court  of  Cook  county  by  certain  land- 
owners, who  are  appellants  here,  to  enjoin 
appellees,  two  cemetery  corporations,  from 
constructing  a  certain  sewer  so  as  to  drain 
their  cemeteries,  and  especially  to  underdrain 
certain  wet  and  swampy  portions  thereof, 
used  and  to  be  used  in  burying  the  dead,  into 
a  running  stream  of  water  flowing  through 
appellants'  lands.  The  sewer  empties  into 
the  brook  where  it  crosses  Morgan  avenue, 
above  appellants*  lands,  and  is  being  con- 
structed eastward  along  said  avenue,  between 
said  cemeteries,  with  lateral  extensions  or 
spurs  extending  into  the  cemeteries  for  drain- 
age, and  especially  designed  to  drain  certain 
swampy  portions  thereoi,  as  appear  unfit  for 
burial  purposes  unless  underdrained.  The 
sewer  is  being  constructed  under  a  contract 
between  the  two  cemetery  companies  of  the 
one  part,  and  the  commissioners  of  highways 
of  tne  town  of  Worth,  of  the  other  part, 
whereby  the  former  are  to  construct  the  sewer 
at  their  own  expense,  and  to  pay  all  damages 
to  private  property,  and  the  town  is  to  keep 
the  same  open  and  in  repair  for  the  use  of 
the  cemetery  companies,  and  the  adjoining 
property  owners  are  to  have  the  right  to  con- 
nect. There  is  but  little  dispute  as  to  the 
law  of  the  case,  the  controversy  relating 
chiefly  to  matters  of  fact.  The  testimony 
was  taken  bv  the  master,  to  whom  the  cause 
was  referred.  Many  witnesses  were  exam- 
ined, and  the  evidence  is  too  voluminous  to 
be  set  out  to  any  considerable  extent  here. 
The  testimony  shows,  however,  that  said 
brook  is  a  small,  shallow  stream,  which  rises 
north  of  Morgan  avenue  ^or  111th  street,  in 
the  town  of  Worth,  and  flows  southerlv,  fed 
by  springs  along  its  course,  across  said  ave- 
nue, through  the  60  acres  of  land  owned  by 
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complainant  G.  D.  Barrett;  thence  south 
through  a  100-acre  tract  owned  by  complain- 
ant W.  B.  Bray  ton,  and  across  Raymond 
avenue,  or  115th  street,  and  through  land 
owned  by  complainant  Saxton ;  and  thenoe 
through  an  80- acre  tract  owned  and  occupied 
by  complainant  Ira.  8.  Braxton,  and  80  acres 
owned  and  occupied  by  Friederich  Joehnke ; 
thence  across  Lyon  avenue,  or  119th  street, 
over  a  40- acre  tract  owned  by  complain- 
ants John  T.  Dale  and  George  D.  Robi  oson. 
South  of  Morgan  avenue  2i  miles  in  a  direct 
line,  but  4  miles  by  the  brook,  complainant 
August  Croever  occupies  a  block  of  ground 
on  which  he  has  constructed  ice  houses,  and 
where  he  conducts  an  ice  business  of  $5,000 
or  $6,000  a  year.  The  brook  that  runs 
through  the  lands*  of  other  complainants, 
north  of  his  premises,  empties  into  Stoney 
creek,  about  f  of  a  mile  above  his  place.  He 
has  harvested  ice  from  Stoney  creek,  and  sold 
the  same  in  Chicago  and  vicinity,  for  four- 
teen years  past,  for  refrigerator  and  domestic 
purposes.  The  lands  of  the  other  complain- 
ants are  used  for  pasturage  and  for  farming 
purposes,  and  the  water  of  the  brook  is  used 
for  stock,  and,  to  some  extent,  is  used  in  the 
homes  of  the  occupants  of  the  land  for  domes- 
tic purposes.  This  brook  running  through 
said* lands  receives  the  washings  of  the  streets, 
and  from  manured  lands  used  for  raising 
cabbages,  adjoining  it,  north  of  the  land  of 
complainants ;  and  in  times  of  freshets  the 
brooK  is  muddy,  but  it  is  clear  in  its  natural 
condition.  Ditches  have  been  constructed 
along  Morgan  avenue;  and  surface  water 
coming  south  on  Johnson  avenue,  which  in- 
tersects Morgan  avenue,  is  carried  along  these 
ditches  into  the  brook.  Dr.  Bayard  Holmes 
testified  as  an  expert  bacteriologist,  that  bod- 
ies buried  in  boxes  of  wood  would  sooner  or 
later  be  so  liquified  as  to  be  practically  in- 
corporated with  the  soil  in  which  they  were 
buried,  and  that  the  subterranean  drainage 
of  a  cemetery  draining  into  a  sewer  of  brick 
and  mortar,  m  ordinarily  built,  if  drained 
into  a  spring  brook,  would  carry  contamina- 
tion, and  pollute  such  a  brook  for  5  miles 
or  more,  and  that  brook,  being  dammed  for 
ice-making  within  4  miles  from  the  cemetery, 
would  result  in  a  pond  from  which  ice  of  a 
very  pernicious  quality  would  be  harvested ; 
that  the  water  from  a  brook  into  which  such 
sewerage  drained  would  be  unhealthy  for 
cows,  and  unfit  for  drinking  purposes  or  for 
cooking  water,  for  domestic  use.  The  testi- 
mony of  other  witnesses  showed  that  the  lands 
through  which  the  brook  runs,  into  which 
the  drainage  from  the  cemeteries  emptied, 
would  be  unfitted  for  dairy  purposes  and 
stock-raising,  by  reason  of  the  contamination 
of  the  water  by  the  sewage. 

We  have  read  and  considered  all  the  evi- 
dence with  care,  and  are  of  the  opinion  that 
it  sustains  the  conclusions  reached  by  the 
master.  In  his  report  the  master  found  **  that 
injurious  products  of  decomposition  do  em- 
anate from  animal  bodies  buried  in  the  earth ; 
that  these  emanations  do  enter  into  the  soil 
in  which  said  bodies  are  buried ;  that  the 
surface  water,  percolatii^g  through  the  soil, 
takes  up  these  emanations ;  that  if  the  sewer 
referred  to  is  constructed,  with  the  lateral 
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drains  extending  into  the  said  cemeteries  re- 
ferred to  in  the  bill  of  complaint  filed  ia 
this  cause,  these  unwholesome  products  d 
decomposition  will   percolate    through  the 
soil  and  penetrate  the  sewer,  and   will  be 
carried  by  the  said  sewer  and  emptied  into 
the  spring  brook,  and  that  the  contents  of  the 
said  sewer  will  contaminate  the  waters  of 
the  spring  brook  to  a  greater  extent  than  they 
are  now  contaminated  from  any  cause  shown 
to  exist,  and  will  contaminate  the  waters  of 
the  said  spring  brook  to  a  greater  extent  than 
they  would  be  contaminate  from  an^  natnnl 
cause,  or  from  any  conditions  existing  prkr 
to  the  construction  of  the  proposed  aewer;* 
that  the  preponderance  of  the  evidence  oe 
the  main  issue  was  in  favor  of  the  oomplaio- 
ants,   and  that  the  material  allegations  of 
their  bill  were  sustained.     The  circuit  conn 
sustained  exceptions  to  this  report  and  dis- 
missed the  bill,  and  its  decree  has  been  af- 
firmed by  the  appellate  court.      We  think 
there  was  error  in  aflSrming  the  decree.     The 
very  purpose  of  the  sewer  was   to  fumisb 
underdrainage,  as  well  as  surface  drainage, 
to  these  cemeteries.     Some  portions  of  their 
grounds  were  so  wet  and  swampy  that  water 
would  rise  in  openings  for  graves,  when  dug, 
to  such  an  extent  as  to  compel  their  abandon- 
ment,  and   the  selection  of  more  elevated 
ground  in  their  stead.    It  is  true,  it  was 
shown  that  some  of  the  highways  of  the  tows 
would  be  drained  and  benefited  ;  but  the  chief 
purpose  and  object  in  view  were  to  fumi^ 
cemetery  drainage,  and  to  accomplish  this 
the  cemetery  companies  were  wi fling,  md 
agreed,  to  pay  the  whole  expense.     Exper- 
ienced bacteriologists  testified  that,  if  the 
newer  were  constructed  and  finished  as  con- 
templated, poisonous  exudations  would  be 
carried  from  decomposing  human  bodies  bj 
the  percolating  waters  into  the  sewer,  and 
from  thence  into  the  spring  brook,  polluting 
and  contaminating  its  waters,  and  rendering 
them  unfit  for  use  for  man  or  beast,  and  dan- 
gerous to  the  health  of  those  who  should  use 
the  water  for  drinking  or  domestic  purposes, 
or  who  should  use  the  milk  of  cows  that 
drank  from  the  brook,  and  that  ice  which 
should  be  harvested  from  ponds  formed  by 
the  brook  upon   the   lands  of  complainant 
Boeder  would  be  of  a  veiy  pernicious  qual- 
ity.   There  was  some  conflict  in  the  evidence 
on  the  ouestion  as  to  whether  or  not  the  stream 
would  oe  thus  polluted  by  the  sewer,  but  we 
think  the  clear  preponderance  of  the  evidence 
sustains  the  finding  of  the  master  that  it 
would  be.     It  would  also  seem  to  ac^id 
with  the  common  opinion  of  mankind  that 
underdrains  in   wet  and  marshy  land  filled 
with  decaying  bodies,  leading  into  a  running 
brook  flowing  within  a  mile  of  such  land, 
would  pollute  the  waters  of  the  brook.     The 
evidence  does  not  show,  nor  does  experience 
or  science  appear  to  teach,  just  how  far  this 
pollution  would  continue  in  the  flowing  wa- 
ters.     One  witness  testified  that  it   might 
continue  from  5  to  50  miles  before  the  punfi- 
cation  would  become  complete,  but  we  think 
it  clearly  appears  that  the  waters  would  prob- 
ably be  contaminated  by  this  sewer  while 
flowing  through  the  lands  of  all  the  com- 
plainants.    Some  of  these  lands  were  im- 
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mediately  below  the  inoath  of  the  sewer,  and 
^e  furthest  within  4  miles.  The  brook  is 
small,  but  perenftial.  It  is  fed  along  its 
course  below  the  mouth  of  the  sewer  by  small 
springs  of  pure  water  rising  from  the  bed  of 
the  stream.  It  flows  through  the  private 
property  of  complainants.  They  used  its 
waters  for  stock,  for  cows  kept  for  dairy 
purposes,  for  making  ice,  and  at  times  for 
domestic  use. 

The  defendants  attempted  to  break  the  force 
of  the  case  made  by  complainants,  by  show- 
ing that  the  waters  of  the  brook,  and  the 
springs  alonir  its  course,  were  already  pol- 
luted by  the' washings  from  manured  lands 
used  in  gardening,  and  from  decaying  vege- 
tables and  other  refuse  matter,  and  were  suc- 
cessful in  showing  that  in  wet  weather  the 
waters  of  this  stream  were  rendered  impure 
from  these  causes.  They  also  showed  that 
another  drain,  of  a  somewhat  similar  kind, 
from  Mt.  Hope  Cemetery,  discharged  its  wa- 
ters into  a  ravine  which  in  wet  weather  car- 
ried such  waters  into  the  brook  in  question 
at  a  point  below  the  land  of  some  of  the  com- 
plainants, and  above  that  of  others.  But  we 
know  of  no  rule  of  law  that  sanctions  one 
wrong  because  another  has  preceded  it.  It 
is  doubtless  true  that  streams  of  water  can- 
not be  kept  as  pure  when  flowing  through 
lands  occupied  by  populous  communities  as 
when  flowing  through  sparsely  settled  lands ; 
but  these  effects,  that  unavoidably  arise  from 
the  occupation  and  cultivation  oi  the  soil  by 
man  do  not  justify  the  deliberate  pollution 
of  a  stream  of  water  flowing  through  private 
property,  in  order  that  the  interests  of  pri- 
vate persons,  or  even  of  the  public,  may  be  en- 
hanced thereby.  There  are  very  few  streams 
of  water  flowing  through  a  densely  populated 
country  which  are  not  more  or  less  polluted 
from  general  causes  arising  from  the  occupa- 
tion and  cultivation  of  the  adjacent  lands. 
The  courts  have  no  power  to  prevent  pollu- 
tion so  occurring.  2o  Am.  &  £ng.  Enc.  Law, 
&971,  note ;  Baltimore  v.  Warren  Mfo.  Co,  59 
d.  96.  But  it  is  a  well  recognized  branch 
of  equity  jurisdiction  to  restrain  by  injunc- 
tion the  fouling  of  running  streams  that  pass 
over  the  lands  of  others,  by  connecting  sewers 
therewith,  or  by  other  means,  so  as  to  en- 
danger the  comfort  and  health  of  others,  or 
lo  cause  irreparable  injury  to  their  property 
riehts.  2  High,  Inj.  p.  508,  §§  794,  795; 
People  V.  8t.  Louis,  10  111.  351;  Wahle  v. 
Beinbae/i,  76  111.  322;  Metropolitan  City  R 
Co.  V.  Chicago,  96  111.  620;  Minke  v.  Hope 
man,  87  111.  450,  29  Am.  Kep.  63;  Catlin  v. 
Valentine,  9  Paige,  575,  38  Am.  Dec.  567; 
Lyon  V.  McLaughlin,  32  Vt.  423 ;  Dwight  v. 
Hayes,  150  111.  273.  And  the  mere  fact  that 
in  the  case  at  bar  the  waters  of  this  stream 
may  to  some  extent  have  been  rendered  un- 
wholesome when  flooded  by  the  washings 
from  manured  lands,  or  by  the  connection 
of  other  drains,  is  no  excuse  for  the  threat 


ened  pollution  by  the  cemetery  companies. 
28  Am.  &  Eng.  Enc.  Law,  pp.  968,  974.  It 
is  declared  by  section  221  of  the  Criminal 


Code  to  be  a  public  nuisance  **to  corrupt  or 
render  unwholesome  or  impure  the  water  of 
any  spring,  river,  stream,  pond,  or  lake,  to 
the  injury  or  prejudice  of  others,'*  and  the 
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offense  is  punishable  by  indictment ;  but  the 
^'bare  fact  that  the  statute  gives  a  remedy 
by  indictment  does  not  deprive  the  court  of 
its  equitable  powers."  Minke  v.  Hopeman, 
87  111.  450.  29  Am.  Rep.  63.  In  WahU  v. 
Reinbach,  76  111.  822,  it  was  held  that  a  bill 
would  lie  to  enioin  the  erection  of  a  privy 
so  near  to  complainant's  dwelling  and  well 
of  water  as  that  it  would  become  injurious- 
to  the  health  and  comfort  of  himself  and 
family,  and,  after  citing  previous  decisions 
of  this  court,  it  was  said  :  **.Tbese  cases,  how- 
ever, recognize  the  doctrine,  which  is  sup- 
ported by  all  the  authorities  on  this  branch 
of  equity  jurisdiction,  that  where  the  injury 
resultinfir  from  the  nuisance  is  in  its  nature 
irreparable,  as,  when  loss  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsistence, 
or  permanent  ruin  to  property  will  ensue 
from  the  wrongful  act  or  erection,  courts  of 
equity  will  interfere  by  injunction,  in  fur- 
therance of  justice  and  the  violated  rights  of 
property."  Injunctive  relief  will  be  granted 
to  prevent  one  proprietor  from  causing  filthy 
or  contaminated  water  to  percolate  from  his 
soil  into  adjoining  lands  to  the  injury  of  hia 
neighbor.  27  Am.  &  Eng.  Enc.  Law,  p. 
437.  The  evidence  does  not  sustain  appel- 
lees* contention  that  the  purpose  of  the  sewer 
is  mere  surface  drainage,  or  the  carrying  off 
more  rapidly  of  waters  from  the  surface  of 
the  cemetery  grounds,  which,  by  the  slower 
processes  of  percolation  and  natural  drainage, 
would  eventually  find  their  way  to  the  same 
stream,  and  in  a  more  impure  condition.  The 
contract  shows  that  the  sewer  was  to  be  at 
all  times  kept  open,  and  to  be  used  by  the 
two  cemeteries  for  carrying  away  all  surface- 
water,  and  as  a  drain  for  said  cemeteries,  and 
the  plan  and  purpose  of  construction  show 
that  one  of  its  principal  objects  was  the  un- 
derdraining  of  the  wet  and  swampy  portions 
of  the  cemeteries ;  and  much  the  larger  por- 
tion of  the  evidence  relates  to  the  effect  the 
decaying  bodies  buried  in  the  cemetery  would 
have  on  the  percolatinjir  waters  which  it  is 
intended  the  sewer  should  carry  off  into  thia 
brook.  In  Bohb  v.  La  Orange,  158  111.  21, 
it  was  said  **  under  the  ruling  of  this  court, 
which  we  believe  to  be  in  harmony  with  the 
current  of  authority  bearing  on  the  question,, 
a  village  or  city  cannot  run  its  sewage  be- 
yond the  incorporated  limits  and  empty  it  on 
the  adjoinin&f  premises  of  some  landowner, 
where  a  stench  is  created  and  the  sewap^e  is^ 
detrimental  to  the  health  of  the  neighbor- 
hood. Nor  will  a  village  or  incorporated 
town  be  permitted  to  empty  its  sewage  into* 
a  stream  of  water  where  the  result  is  the  pol- 
lution of  the  stream.  In  other  words,  if  a 
nuisance  is  established  by  carrying  the  sew- 
age of  a  village,  incorporated  town,  or  city 
in  a  drain  or  sewer  beyond  the  limits  of  th& 
incorporation,  a  bill  in  equity  will  lie  on 
behalf  of  any  person  injured.  The  real  ques- 
tion in  this  case  then  is.  whether  the  evi- 
dence is  suflScient  to  establish  a  nuisance.*^ 
And  in  view  of  the  fact  that  the  witnesses 
were  examined  in  open  court  in  that  case 
when  the  cause  was  heard,  and  that  the  trial 
judge,  at  the  request  of  the  parties,  went 
upon  the  locus  in  quo,  and  personally  viewed 
the  premises,  and  found,  as  a  matter  of  fact,. 
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that  no  nuisance  was  created,  this  court  de- 
•clined  to  reverse  such  finding,  but  did  hold 
that  in  view  of  the  fact  that  the  bill  was  filed 
before  the  sewer  was  completed,  and  the  trial 
was  had  before  it  could  be  satisfactorily  de- 
termined whether  the  final  result  of  the  sewer 
would  be  to  create  a  nuisance  or  not,  the  bill 
■should  have  been  dismissed  without  preju- 
<lice.  Under  the  facts  proved  in  the  case  at 
bar,  we  are  satisfied,  as  found  by  the  master, 
that  a  nuisance  would  be  created,  and  that 
the  decree  should  Jiave  been  for  the  complain- 
ants. 

The  town  of  Worth  filed  a  cross  bill  to  set 
aside  the  contract  on  the  ground  that  the  com- 
missioners had  no  power  to  make  it,  and  be- 
-cause  it  was  not  made  or  authorized  at  any 
meeting  of  the  commissioners.    It  is  plain 


that  neither  party  had  any  riffht  by  contract 
to  authorize  the  pollution  of  the  stream  in 
question.  But  we  see  no  otcasion  for  setting 
aside  the  contract.  It  will  be  time  enough 
to  consider  how  far  the  town  is  bound  w\^ 
its  liability  under  the  contract  is  asserted  or 
denied  in  some  proceeding  making  such  con- 
sideration necessary.  We  hold,  therefore, 
that  the  circuit  court  erred  in  dismissing  the 
bill  of  complaint,  but  did  not  err  In  dis- 
missing the  cross- bill. 

The  judgment  of  the  Appellate  Court  and  the 
decree  of  the  Circuit  Court,  except  (u  to  the  dis- 
mintal  of  the  eroee  biU^  are  reverted,  and  the 
cause  is  remanded  to  the  latter  court,  with 
directions  to  enter  a  decree  in  accordance 
with  the  prayer  of  the  bill  of  complaint. 
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1.  A  statnte  proTidiofl^  that  the  in- 
surance conunlmloner  shall  prepare, 
approve,  and  adopt  a  printed  Ibrm  of 

a  policy  of  fire  insurance  to  oooform  as  near  as 
can  be  made  applicable  to  that  used  in  a  certain 
other  state  is  an  unoonstitutioDal  attempt  to 
dele^te  to  bim  leffislative  power. 

^0  Issuing  an  insoranee  policgr  when  the 
insurance  ag^ent  has  Itdl  knowled^^ 
of  the  existence  of  encumbrances  is  a  waiver  of 
conditions  in  the  policy  against  sucli  encum- 
brances. 

S.  A  copy  of  proofli  of  loss  mailed  to  an 
insurance  company,  and  a  postal  card 
acknowledfiinfir  their  receipt,  are  admissible  in 
evidence  to  show  that  the  proofs  were  seasonably 
furnished,  althouffh  the  proofs  will  not  be  coin- 
petent  evidence  of  the  facts  therein  contained. 

(January  7, 1806.) 

APPEAL  by  defendant  from  a  iudgment  of 
the  Circuit  Court  for  Eau  Claire  County 
In  favor  of  plaintiff  in  an  action  brought  to  re- 
<x>ver  the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed, 

Statement  by  Pinney,  J. : 

This  is  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  to  the  plaintiff  Dowl- 
ing  in  the  sum  of  $500,  $250  of  which  was  on 
bis  stock  of  wines,  liquors,  and  merchandise, 
and  $250  upon  his  furniture  and  fixtures,  in  a 
certain  saloon  in  Eau  Claire.  The.  policy  con- 
tained an  indorsement  thereon  as  follows,  to 
wit:  "Loss,  if  any,  payable  to  P.  J.  Bowlin 
&  Co.,  mortgagee,  as  their  interest  may  ap- 


NOTB.— For  similar  decisions  as  to  delegation  of 
power  to  insurance  commissioner,  see  O^Neii  v- 
American  F.  Ins.  Co.  (Pa.)  26  f^.  R.  A  716 ;  Anderson 
V.  Manchester  F.  Assur.  Co.  (Minn.)  28  L.  R.  A.  609. 
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pear," — under  which  name,  it  a(>pear8,  P.  J. 
Bowlin  conducted  business.  While  the  insur- 
ance was  in  force,  namely,  December  9,  1893, 
the  said  property  was  destroyed,  in  part,  and 
damaged,  by  fire,  and  the  total  loss  upon  each 
subject  of  insurance  exceeded  the  amount  of 
the  total  insurance  upon  the  property;  the  total 
concurrent  insurance  being  $2,500,  $1,250  of 
which  was  on  the  furniture  and  fixturea.  and 
$1,250  upon  the  stock  of  wines,  liquors,  and 
saloon  merchandise.  The  policy  in  suit  was 
the  Wisconsin  standard  policy,  in  use  under 
chapter  195,  Laws  1891.  It  appeared  that 
there  was  a  chattel  mortgage  on  the  insured 
property,  for  $300,  to  Ann  Dowling,  the  ex- 
istence of  which  was  not  noticed  or  indorsed 
upon  the  policy.  On  behalf  of  the  plaintiffs, 
evidence  was  given  tending  to  show  that  the 
plaintiff  Dowling  informed  the  defendant's 
agent  fully  of  the  existence  of  said  mortgage, 
as  well  as  the  $1,000  mortgage  to  P.  J.  Bow- 
lin &  Co.,  at  the  time  the  policy  was  issued, 
but  such  evidence  was  oblected  to  by  the  de- 
fendant. Evidence  was  given  tending  to  show 
that  proofs  of  loss  were  made  and  delivered 
to  the  defendant  in  due  season,  and  also  the 
amount  of  the  plaintiff's  damages.  The  court 
instructed  the  jury  that,  if  the  plaintiff  Dowl- 
ing had  stated  to  the  defendant's  agent  fully 
the  existence  of  these  encumbrances,  they 
would  find  in  favor  of  the  plaintiffs  upon  that 
issue,  otherwise  they  would  find  for  the  de- 
fendant, and  gave  the  jury  appropriate  instruc- 
tions in  respect  to  the  question  of  damages. 
There  was  a  verdict  for  the  plaintiffs  for  $500, 
for  which  amount,  with  costs,  judgment  was 
nven  against  the  defendant,  and  from  which 
toe  defendant  appealed. 

Me$er$,  VaADyke  ft  VanDyke,  with 
Mesere.  Doolittle  Sk  Shoemaker,  for  ap- 
pellant: 

The  standard  policy  law  is  not  unconstitu- 
tional as  an  unreasonable  abridging  of  the  right 
to  make  contracts  in  matters  of  insurance. 

Chapter  195,  Laws  of  1891,  does  not  conflict 
with  the  Constitution  of  the  United  States,  14th 
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amend  men  t,  nor  with  article  1  of  the  Consti- 
tution of  Wisconsin,  because  such  act  is  a 
proper  exercise  of  the  police  power  of  the  state. 

Com,  V.  Vrooman,  164  Pa.  806,  25  L.  R.  A. 
250;  Dugger  v.  MecTianic's  <fc  T.  Ins,  Co, 
(Tenn.)  28  L.  R.  A.  796;  CNeil  v.  American 
F.  Ins,  Co.  166  Pa.  72.  26  L.  R.  A.  715. 

The  valued  policy  law  (Rev.  Stat.  §  1948)  is 
a  restraint  upon  the  risht  to  contract  in  respect 
to  insurance,  but  has  been  held  constitutional 
^s  resting  upon  public  policy. 

HeiUu  V.  Franklin  Ins.  Go,  48  Wis.  449,  28 
Am.  Rep.  552;  Queen  Ins.  Co,  v.  Leslie,  47  Ohio 
St.  409,  9  L.  R.  A.  45 

The  Wisconsin  standard  policy  law  is  not 
unconstitutional  as  an  unlawful  delegation  of 
legislative  power  to  make  laws. 

The  power  delegated  has  respect  to  two  sep- 
arate subject-matters,  viz.:  (1)  the  policy  form; 
and  (2)  riders. 

In  respect  to  the  policy  form,  the  Wisconsin 
act  expressly  limits  and  restricts  the  authority 
<;onferred  upon  the  state  officers. 

The  power  delegated  was  not  power  to  make 
a  law  for  the  law  was  complete  when  adopted. 

Whether  in  what  was  done  the  public  offi- 
cers complied  with  the  duty  imposed  or  ex- 
ceeded the  power  delegated  is  a  judicial  ques- 
tion, and  in  noway  affects  the  constitutionality 
of  the  act. 

Chicago  <fe  N,  W.  R  Co.  v.  Dei/,  35  Fed. 
Rep.  866,  1  L.  R.  A.  744,  2  Inters.  Com.  Rep. 
325;  Chicago,  M,  dt  8t.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  8.  418,  38  L.  ed.  970,  8  Inters. 
Com.  Rep.  209. 

The  New  York  form  was  by  reference  as  ef- 
fectually adopted  as  if  it  had* been  inserted  at 
length  in  the  act. 

Fianders  v.  Merrimack,  48  Wis.  567;  Kol 
lock  V.  Madison,  84  Wis.  458;  Jenkins  v.  Morn- 
ing, 88  Wis.  197;  Sutherland,  Stat.  Constr. 
§  257;  Rev.  Stat.  §  1221. 

Retaliatory  acts  adopt  the  statutes  of  other 
states  by  mere  reference  thereto,  and  are  uni- 
form! v  held  unobjectionable  on  that  account. 

Home  Ins.  Co.  v.  dwigert,  104  III.  653;  Peo 
pie  v.  Fire  Asso.  of  Philadelphia,  92  N.  Y.  811, 
44  Am.  Rep.  880;  State  v.  Insurance  Co.  ofN. 
A.  115  Ind.  257;  Phcinix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

The  power  delegated  by  the  act  was  admin- 
istrative rather  than  legislative. 

Chicago  d;  N.  W.  R  Co.  v.  Dey,  supra. 

An  act  which  confers  an  authority  or  discre- 
_tion  as  to  the  execution  of  a  law  to  be  exercised 
under  and  in  pursuance  of  it  is  not  an  uncon- 
stitutional delegation  of  power. 

Chicago,  M.  dt  St.  P.  R  Co.  v.  Minnesota, 
supra;  State  v.  Foung,  29  Minn.  474;  Cooley, 
Const.  Lim.  114;  Wuyman  v.  Southard,  23  tJ. 
S.  10  Wheat.  1-40,  6  L.  ed.  253-262;  Cincin- 
nati, W.  db  Z.  R.  Co.  v.  Clinton  County  Comrs. 
1  Ohio  St.  77;  State  v.  Chicago,  M.  &  St.  P. 
R.  Co,  88  Minn.  281;  MarshaU,  Field  ,&  Co.  v. 
Clark,  148  U.  S.  649,  86  L.  ed.  294. 

But  the  power  delegated  by  ^  1  of  the  act,  to 
the  commissioner  to  prepare  "riders,"  is  not 
unlimited,  but  is  expressly  confined  and  re- 
stricted by  §  4  of  the  act. 

The  legislature  may  pass  general  laws  giv- 
ing to  other  departments,  expressly  or  by 
necessary  implication,  discretion  to  employ 
the  proper  means  to  fill  up  and  regulate  the 
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details  for  themselves  and  subordinates,  though 
the  exercise  of  that  discretion  be  quasi  legisla- 
tive. 

Sutherland,  Stat.  Constr.  §  67;  ife  Oliter,  17 
Wis.  682;  Bryant y.  Robbins, 10  Wis.  258;  State 
V.  Stewart,  74  Wis.  620,  6  L.  R.  A.  894;  Jf««- 
k^  V.  Drainage  Comrs.  78  Wis.  44;  Martin  v. 
Witherspoon,  185  Mass.  175;  People  v.  Eelly,  5 
Abb.  N.  C.  883. 

The  creation  of  a  railroad  commission,  and 
authorizing  such  commission  to  fix  reasonable 
rates  of  transportation,  have  been  held  not  to 
be  a  delegation  of  legislative  powers. 

Chicago  <fc  ^.  W.  R  Co.  v.  Dey,  85  Fed.  Rep. 
866, 1  L.  R.  A.  744,  2  Inters.  Com.  Rep.  825; 
Munn  V.  Rlinois,  94  U.  8.  118.  24  L.  ed.  77; 
State  V.  Chicago,  M.  d  St.  P.  R  Co.  88  Minn. 
281. 

Messrs.  George  C.  Teall  and  Fred  A. 
Teall,  for  respondents: 

Chapter  195  of  the  Laws  of  1891,  which  pro- 
vides for  the  Wisconsin  standard  policy,  is  un- 
constitutional, for  the  reason  that  the  act  in 
question  amounts  to  an  unlawful  delegation  of 
legislative  power. 

Cooley,  Const.  Lim.  p.  116;  Cooley,  Taxn. 
61;  Dill.  Mun.  Corp.  §  60. 

Legislative  power  cannot  be  delegated. 

Thome  v.  Cramer,  15  Barb.  112;  Bradley  v. 
Baxter,  Id.  122;  BaHo  v.  Himrod,  8  N.  Y.  488. 
59  Am.  Dec.  506;  Pawfc  v.  Stout,  28  Barb.  849; 
a  Neil  V.  American  F.  Ins.  Co.  166  Pa.  72,  26 
L.  R.  A.  715;  Anderson  v.  Manchester  F. 
Assur.  Co.  (Minn.)  28  L.  R.  A.  610. 

Pinney*  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  upon  a  **  Wisconsin  standard 
policy  of  fire  insurance."  prepared,  approved, 
and  adopted  bv  the  insurance  commissioner 
under  chapter  195.  Wis.  Laws  1891,  p.  224, 
which  contains  the  condition  that  the  policy 
shall  be  void  "If  the  subject  of  insurance  be 
personal  property,  or  be  or  become  encum- 
bered by  a  chattel  mortgage,''  and  also  the 
stipulation  that  "^no  officer,  agent,  or  other 
representative  of  the  company  shall  have 
power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as  by  th^  terms  of 
this  policy  may  be  the  subject  of  agreement 
indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions,  no  officer, 
agent,  or  representative  shall  have  such 
power  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions  unless  such 
waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto."  The  only  waiver  relied  on 
in  respect  to  the  chattel  mortgage  to  Ann 
Dowling  was  by  parol,  and  the  question  was 
whether,  under  such  policy  and  the  act  under 
which  it  was  adopte^l,  such  waiver  was  in- 
effectual, so  that  by  the  breach  of  the  condi- 
tion in  relation  to  chattel  mortgages  the  pol- 
icy was  rendered  void.  The  circuit  court 
having  ruled  that  the  parol  waiver  relied  on 
was  valid,  the  plaintiffs  obtained  a  verdict ; 
and  it  is  contended  in  support  of  it  that  chap- 
ter 195,  Laws  1891,  is  unconstitutional  and 
void,  as  a  delegation  to  the  insurance  com 
missioner  of  legislative  power,  which  the 
Constitution  (art.  4,  §  1)  declares  ** shall  be 
vested  in  a  senate  and  assembly,"  and  that 
such  parol  waiver  was  effectual  and  valid 
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UDder  the  law  as  it  existed  before  the  passage 
of  said  act.  That  do  part  of  the  legislative 
power  caD  be  delegated  by  the  legislature  to 
any  other  department  of  the  i^ovemment,— 
executive  or  judicial, — is  a  fundamental 
principle  in  constitutional  law,  essential  to 
the  integrity  and  maintenance  of  the  system 
of  government  established  by  the  Constitu- 
tion. The  di£Qculty  experienced  by  courts 
in  distinguishing  between  legislative  power, 
which  cannot  be  delegated,  and  discretionary 
powers  of  an  executive  or  administrative 
character,  which  may  be  intrusted  to  other 
departments  or  officers,  in  the  conduct  of 
public  affairs,  has  been  frequentljr  experi- 
enced and  acknowledged ;  and  it  arises,  in  a 
great  measure,  from  the  fact  that  powers  of 
the  most  important  character,  not  essentially 
legislative,  but  which  the  legislature  might 
properly,  in  the  first >  instance,  exercise  or 
determine  by  its  own  judgment,  are  fre- 
quently devolved  by  the  legislature  upon 
other  departments,  officers,  or  bodies.  In 
Moers  v.  Reading,  21  Pa.  202.  it  was  said  that 
**half  the  statutes  on  our  books  are  in  the 
alternative,  depending  upon  the  discretion 
of  some  person  or  persons,  to  whom  is  con- 
fided the  duty  of  determining  whether  the 
occasion  exists  for  executing  them.  But  it 
cannot  l)e  said  that  the  exercise  of  such  dis- 
cretion is  the  making  of  the  law."  This 
must  be  understood,  we  think,  as  applicable 
only  to  cases  where  the  discretion  is  not  es- 
sentially a  legislative  one.  In  People  v. 
Barr,  13  Cal.  858,  Field,  J.,  said:  "Such 
acts  are  constantly  passed,  and  yet  no  one  has 
ever  questioned  their  validity  as  laws  because 
dependent  in  their  operation  upon  occasions 
which  may  never  arise.  .  .  .  The  legis- 
lature may  determine  absolutely  what  may 
be  done,  or  it  may  authorize  the  same  thinir 
to  be  done  upon  the  consent  of  third  parties. 
It  may  command,  or  it  may  only  permit ;  and 
in  the  latter  case,  as  in  the  former,  its  acts 
have  the  efficacy  of  laws. "  Where  an  act  is 
clothed  with  all  the  forms  of  law,  and  is 
complete  in  and  of  itself,  it  may  be  provided 
that  it  shall  become  operative  only  upon  some 
certain  act  or  event,  or,  in  like  manner,  that 
its  operation  shall  be  suspended  ;  and  the  fact 
of  such  act  or  event,  in  either  case,  may  be 
made  to  depend  upon  the  ascertainment  of  it 
by  some  other  department,  body,  or  officer, 
which  is  essentially  an  administrative  act. 
In  all  such  cases  it  is  upon  the  occurrence  of 
the  fact  or  event  that  the  act  becomes  opera- 
tive, or  its  suspension  is  accomplished.  In 
Locke's  Appeal,  72  Pa.  491.  498,  13  Am.  Rep. 
716,  it  was  declared  that  "to  assert  that  a  law 
is  less  than  a  law,  because  it  is  made  to  de- 
pend upon  a  future  event  or  act,  is  to  rob 
the  legislature  of  the  power  to  act  wisely  for 
the  public  welfare  whenever  a  law  is  passed 
relating  to  a  state  of  affairs  not  yet  devel- 
oped, or  to  things  future,  or  impossible  to 
know ;"  and  it  was  said  that  the  proper  dis- 
tinction is  this:  "The  legislature  cannot 
delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  detennine 
some  fact  or  state  of  things  upon  which  the 
law  makes,  or  intends  to  make,  its  own  ac- 
tion to  depend. "  And  accordingly  the  time 
when  the  act  shall  take  etfect  may  be  made 
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to  depend  upon  the  majority  of  a  popular 
vote  being  cast  in  its  favor  under  a  submis- 
sion to  the  electors,  for  that  purpose,  pro- 
vided in  the  act.  State  v.  O'Neill,  24  Wis. 
149;  JSmith  v.  JanettUU,  26  Wis.  291.  I& 
considering  the  true  test  as  to  whether  a 
power  is  strictly  legislative,  or  whether  it 
is  administrative,  and  merely  relates  to  the 
execution  of  the  law,  Rancey,  J.,  in  Cincin' 
nati,  W.  d;  Z.  R,  Co,  v.  CLinton  County 
Comre.  1  Ohio.  St.  88,  said  :  "The  true  dis- 
tinction ...  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily  in- 
volves a  discretion  as  to  what  it  shall  be,  and* 
conferring  authority  or  discretion  as  to  itse.x- 
ecution,  to  be  exercised  under  and  in  pursu- 
ance of  the  law.  The  first  cannot  lie  done ;  to- 
the  latter  no  valid  objection  can  be  made." 
Substantially  the  same  conclusion  was  reached 
in  MarshaU,  Field  d  Co.  v.  Clark,  143  U.  S. 
650,  681-694,  36  L.  ed.  294,  806-310.  in  re- 
spect to  the  provisions  of  the  tariff  of  October 
1, 1890  (26  Stat,  at  L.  612,  chap.  1244.  §  3),  in 
respect  to  reciprocity  of  commerce,  by  wliich 
authority  was  conferred  upon  the  president 
to  suspend  by  proclamation  the  free  intioduc- 
tion  of  su^ar,  molasses,  coffee,  tea.' and  hides 
when  satisfied  that  any  country  producing 
such  articles  imposes  duties  or  other  exac- 
tions upon  the  agricultural  or  other  products 
of  the  United  States  which  he  might  deem 
reciprocally  unequal  or  unreasonable,  and  it 
was  held  that  this  provision  was  not  open  to 
the  objection  thati  it  was  an  unconstitutional 
transfer  of  legislative  power  to  the  president. 
The  reasoning  of  the  court  in  this  case  goes 
upon  the  ground  that,  upon  a  proper  const  ruc- 
tion of  the  act,  it  provided  for  the  ascertain- 
ment of  an  event  or  state  of  affairs  in  view  of 
which  the  provision  for  reciprocity  of  trade 
should  cease  to  exist. 

The  application  of  the  distinction  so  well 
established  and  clearly  pointed  out  in  these 
cases  is,  we  think,  decisive  of  the  validity  of 
the  act  in  question.  Its  object  was  to  provide 
for  a  uniform  policy  of  fire  insurance,  to  be 
made  and  issued  by  all  companies  takin/;?  such 
risks,  so  that  no  other  than  the  standard  pol- 
icy, prepared,  approved,  and  adopted  by  the 
insurance  commissioner,  could  be  lawfully 
issued  or  used  within  the  state.  Indeed,  to 
issue  or  deliver  any  other  than  the  standard 
policv  was  made  a  misdemeanor,  and  pun- 
ishable by  a  fine.  Bourgeois  v.  yoi't/nrealern 
Nat,  Ins.  Co.  86  Wis.  609.  Although  the  act 
provided  for  "a  printed  form  in  blank,  ot  a 
contract  or  policy  of  fire  insurance,  togetlier 
with  such  provisions,"  etc.,  it  provides  also 
that  they  were  to  form  a  part  of  such  coo- 
tract  or  policy,  so  that  the  essential  substance 
of  the  contract  required  to  be  embraced  in 
such  form  should  have  the  sanction,  force, 
and  effect  of  a  legal  enactment ;  and,  as  ap- 
plicable to  the  present  case,  the  stipulations 
of  such  policy  would  operate,  under  the  net, 
to  change  the  Jaw  as  it  had  previously  existed 
in  relation  to  parol  waiver  of  forfeitures  by 
the  conditions  of  fire  insurance  polices.  The 
act,  in  our  judgment,  wholly  fails  to  provide 
definitely  and  clearly  what  the  standard  pol- 
icy should  contain,  so  that  it  could  be  put  in 
use  as  a  uniform  policy,  required  to  take  the 
place  of  all  others,  without  the  determination 
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of  the  iDsurance  commigsioner  in  respect  to 
matters  involving  the  exercise  of  a  legislative 
discretion  that  could  nut  be  delegated,  and 
without  which  the  act  could  not  possiblv  be 
put  in  use,  as  an  act  in  conformity  to  which 
all  tire  insurance  policies  were  required  to  be 
issued.  Giving  full  effect  to  all  the  language 
of  the  act,  as  we  must  do,  it  provides  that 
the  insurance  commissioner  shall,  within 
sixty  days  of  the  passage  of  this  act,  **  pre- 
pare, approve,  and  adopt  a  printe<l  form  in 
blank  of  a  contract  or  policy  of  fire  insurance 
together  with  such  provisions,  agreements,  or 
conditions  as  may  be  indorsed  thereon  or  ad- 
ded thereto,  and  form  a  part  of  such  contract 
or  policy ;  and  such  form  shall,  as  near  as  the 
same  can  be  made  applicable,  conform  to  the 
type  and  form  of  the  New  York  standard 
lire  insurance  policy,  so  called  and  known; 
provided,  however,  that  five  days'  notice  of 
cancelation  by  the  companv  shall  be  given, 
and  provided,  that  prooi  of  loss  shall  be  made 
within  sixt^  days  after  a  fire."  The  insur- 
ance commissioner  was  authorized  to  call 
upon  the  attorney  general  **  for  such  assistance 
as  shall  seem  necessary  in  the  preparation** 
of  such  policy,  and  it  was  the  duty  of  the  at- 
torney general  to  perform  such  service.  The 
insurance  commissioner  was  required,  on  or 
before  September  1,  1891,  to  file  in  his  office 
the  printed  form,  in  blank,  of  such  contract 
or  policy,  and  immediately  thereafter  he  was 
to  have  500  copies  of  the  same,  with  this  act, 
printed,  and  to  mail  to  each  company  doing 
a  fire  insurance  business  in  the  state  copies 
of  the  same.  The  4th  section  provides  that 
after  September  1,  1891,  no  such  insurance 
company  shall  use  any  other  form  of  policy, 
and  ■*no  other  or  different  provision,  agree- 
ment, condition,  or  clause  shall,  in  any 
manner,  be  made  a  part  of  said  contract  or 
policy  or  be  indorsed  thereon  or  delivered 
therewith,  except"  that  certain  "riders"  may 
be  used,  which  are  in  no  case  to  be  ''incon- 
sistent with  or  a  waiver  of  the  conditions  of 
the  standard  policy"  therein  provided  for. 
It  was  impossible  to  adopt  the  New  York 
standard  policy  without  repealing  certain 
statutes  of  this  state  on  the  subject  of  fire  in- 
surance, directly  contravening  the  provisions 
of  such  policy,  rie.,  the  valued  policy  law 
and  the  insurance  agency  law.  Rev.  Stat. 
.^.^  1943,  1947.  The  act  did  not  contain  any 
repealing  clause,  but  its  evident  intention 
was  that  the  various  statutory  provisions  ex- 
isting upon  the  subject  of  cancelation  of 
policies,  and  under  the  by-laws,  rules,  and 
regulations  of  companies  made  pursuant  to 
their  charters,  and  in  respect  to  proof  of  loss, 
should  be  repealed  ;  for  it  was  provided  that 
five  days'  notice  of  cancelation  should  be 
t'iven,  and  proof  of  loss  should  be  furnished 
within  sixty  days  after  the  fire. 

The  New  York  standard  policy  provides 
that  proof  of  loss  shall  be  furnished  within 
sixty  da vs  after  the  fire,  **  unless  such  time 
is  extended  in  writing  by  the  company," — a 
provision  omitted  from  the  Wisconsin  pol- 
icy, as  approved  aud  adopted,  as  well  as  the 
provision  of  the  New  York  policy  that  "no 
suit  or  action  on  this  policy  shall  be  sustain- 
sbleinany  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the 
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foregoing  requirements,  or  unless  commenced 
within  twelve  months  next  after  the  tire,**  to 
avoid,  it  is  said,  conflict  with  sections  4219, 
4222,  Rev.  Stat. ,  or  the  general  statutes  ojf 
limitation.  As  the  legislature  could  not,  for 
reasons  thus  indicated,  adopt  the  ^ew  York 
s^ndard  policy,  the  power  was  so  delegated 
by  the  act  to  the  insurance  commissioner,  to 
prepare,  approve,  and  adopt  a  printed  form, 
in  blank,  of  a  contract  or  policy  of  Gre  in- 
surance, etc. ,  which  would.  "  as  near  as  the 
same  can  be  made  applicable,  conform  to 
the  type  and  form  ot  the  New  York  standard 
fire  insurance  policy.**  The  result  was  that, 
until  the  discretion  vested  in  the  commis- 
sioner should  be  exercised,  and  such  form 
was  so  approved  and  adopted,  no  business  of 
insurance  could  be  transacted  under  the  act. 
Until  then  the  act  was  ineffectual,  for  want 
of  certainty.  Evidently,  the  conformity  to 
"type  and  form**  of  the  New  York  standard' 
policy,  had  reference  to  the  form  of  that 
policy  as  embracing  the  substance  of  the  pro- 
visions of  the  contract,  and  as  to  the  size  and 
kind  of  type  to  be  used  in  printing  the  pol- 
icy to  be  adopted.  Had  the  commissioner 
wholly  declined  to  prepare,  approve,  and 
adopt  any  form  whatever,  it  would  not  have 
been  possible  to  have  carried  into  effect  so 
imperfect  or  uncertain  an  enactment,  or  to 
transact  business  imder  it.  Within  the  lines 
indicated,  a  discretion  was  reposed  in  the 
commissioner  as  to  the  form  of  the  policy 
which  embodied  the  substance  of  the  con- 
tract, and  which  was  to  have  the  sanction  and 
force  of  law.  The  effect,  clearly,  was  to 
transfer  to  him  bodily  the  legislative  power 
of  the  state  on  that  subject.  Within  the  lim- 
its prescribed,  he  was  to  prepare  just  such  a 
policy  or  contract  tis,  in  his  judgment  and 
discretion,  would  meet  the  legal  exieenciea 
of  the  case,  and  no  one  could  certainly  pre- 
dict what  the  result  of  his  action  might  be. 
It  was  not  to  be  published,  as  laws  are  re- 
quired to  be,  or  to  be  approved  by  the  gov- 
ernor. It  was  to  be  filed  in  the  omce  of  the 
insurance  commissioner,  instead  of  being  de- 
posited in  the  office  of  the  secretary  of  state, 
and  its  use  was  to  be  enforced  by  the  pena? 
sanction  of  the  act.  He  was  not  required  by 
the  act  to  perform  any  mere  administrative 
or  executive  duty,  or  to  determine  any  mat- 
ter of  fact  for  the  purpose  of  executing  or 
carrying  the  act  into  effect. 

The  result  of  all  the  cases  on  this  subject 
is  that  a  law  must  be  complete,  in  all  its 
terms  and  provisions,  when  it  leaves  the  leg- 
islative branch  of  the  government,  and  noth- 
ing must  be  left  to  the  judgment  of  the  elect- 
ors or  other  appointee  or  delegate  of  the 
legislature,  so  that,  in  form  and  substance,  it 
is  a  law,  in  all  its  details,  in  prfpsejifi,  but 
which  may  be  left  to  take  effect  infutvro^  if 
necessary,  upon  the  ascertainment  of  any  pre- 
scribed fact  or  event.  Instead  of  preparing 
a  form  of  standard  policy,  and  adjusting  it 
to  the  existing  legislation,  or  modifying  such 
legislation,  if  necessary,  by  virtue  of  its 
constitutional  functions,  the  legislature  de- 
livered over  this  task  wholly  to  the  insurance 
commissioner,  to  accomplish  it  as  nearly  as 
might  be;  and  this  depended  wholly  upon 
his  discretion  and  judgment  as  to  what  the 
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law  should  be  in  this  respect,  for  the  act  had 
not  specifically  declared  it.  Conceding  that 
the  legislature  misrht  have  adopted  the  New 
York  form  as  an  entirety,  by  the  use  of  gen- 
eral language,  it  is  evident  that  the  proposed 
form,  to  conform  **as  near  as  can  be  to  the 
form  adopted  in  New  York, "  involved  a  duty 
equivalent  to  that  of  revision,  which  it  can- 
not be  contended  could  be  delegated,  except 
subject  to  legislative  approval.  While  the 
commissioner,  within  the  discretion  intrusted 
to  him,  might  have  approximated,  in  a  ereat 
degree,  to  the  policy  which  the  legislature 
may  have  intended,  the  objection,  in  view 
of  the  consideration  stated,  that  it  has  not  re- 
ceived the  legislative  sanction,  is  neoessarilv 
fatal  to  it.  The  cases  of  State  v.  Chicago,  M, 
d  St.  P.  K  Co,  88  Minn.  298,  and  Chicago 
iSk  N.  W,  R.  Co.  V.  Dey,  35  Fed.  Rep.  866, 
874,  1  L.  R.  A.  744,  2  Inters.  Com.  Rep. 
825,  are  not  In  conflict,  but  in  harmony,  with 
the  conclusion  we  have  reached,  as  to  what  is 
and  what  is  not  an  unconstitutional  delega- 
tion of  the  legislative  power.  For  these  rea- 
sons, we  hold  that  the  provision  authorizing 
the  insurance  commissioner  to  prepare,  ap- 
prove, and  adopt  a  printed  form,  in  blank, 
of  a  contract  or  policy  of  fire  insurance,  to- 
gether with  such  provisions,  agreements,  or 
conditions  as  may  be  indorsed  thereon  or  ad- 
ded thereto,  and  form  a  part  of  such  contract 
or  policy,  and  that  such  form  shall,  as  near 
as  the  same  can  be  made  applicable,  conform 
to  the  type  and  form  of  the  New  York 
standard  fire  insurance  policy,  so  called  and 
known,  is  unconstitutional  and  void.  Con- 
clusions in  accord  with  these  views,  in  some- 
what similar  cases,  have  been  reached  in 
other  states.  Anderson  v.  Manchester  F. 
AsBur.Co.  (Minn.)  28  L.  R.  A.  610;  O'JVHl 
V.  American  F.  Ins.  Co.  166  Pa.  72,  26  L.  R. 
A.  715.  The  instruction  of  the  court  to  the 
.ury  that  if  the  plaintiff  Dowling,  at  the  time 


the  policy  was  issued,  stated  to  defendant's 
agent  fully  the  existence  of  the  encum- 
brances, they  would  find  in  favor  of  the  plain- 
tiffs, was  correct,  and  in  conformity  with 
previous  decisions  of  this  court  on  the  sub- 
ject of  waiver  of  conditions  of  forfeitures  in 
the  policy  against  encumbrances.  Renier  v. 
Dwelling  House  Ins.  Co,  74  Wis.  94,  and  cases 
there  cited ;  Bourgeois  v.  Mutual  F.  Ins.  Co. 
86  Wis.  402. 

2.  Evidence  was  given  tending  to  show 
that  proofs  of  loss  under  the  policy  were  pre- 
pared and  mailed  to  the  companv  at  their 
principal  office,  and  thit  a  postal  card  had 
been  received  from  the  defendant  acknowl- 
edging receipt  of  the  same.  A  copy  of  the 
proofs  was  delivered  to  the  local  agent  of  the 
defendant,  and  a  copy  retained  by  the  plain- 
tiffs' attorney,  which,  with  such  postal  card, 
were  offered  in  evidence,  against  the  defend- 
ant's objection,  it  being  conceded  that  no- 
tice had  been  given  to  produce  the  original 
proofs.  It  was  competent  to  show  in  this 
manner  that  proofs  of  loss  had  been  season- 
ably furnished  to  the  company,  although  such 
proofs  were  not  competent  evidence  of  the 
facts  therein  contained.  We  therefore  see  no 
objection  to  the  admission  in  evidence  of  the 
copy  of  proofs  and  the  postal  card  in  ques- 
tion. It  does  not  appear  that  any  objection 
had  been  made  to  the  proofs,  and  we  do  not 
think  that  the  defendant  lias  any  just  ground 
of  complaint  on  account  of  the  rulinz. 

It  is  urged  as  ground  for  reversal  that  the 
evidence  showing  the  amount  of  the  plain- 
tiffs' damages  was  insufficient  to  warrant  the 
amount  of  the  verdict.  W ithout  recapitulat- 
ing the  evidence,  we  will  content  ourselves 
with  saying  that  we  think  it  was  sufficient 
to  warrant  the  finding  of  the  jury.  It  does 
not  appear  that  any  ground  exists  for  a  re- 
versal of  the  judgment. 

The  judgment  oftTie  Circuit  Court  is  afflrmed. 


MAINE  SUPREME  JUDICIAL  COURT. 


Frank  E.  BROWN 

V. 

Dana  P.  FOSTER. 


(- 


.Me.. 


.) 


1.  A  practical  interpretation  of  a  stat- 

nte  accepted  as  correct  for  nearly  three  quarters 
of  a  century  is  entitled  to  respectful  considera- 
tion by  the  courts. 

2.  A  mayor  can  vote  only  to  break  a 
tie»  and  not  to  make  one,  in  the  election  of  a 
city  officer  **by  Joint  convention  of  the  city 
council,"  under  a  charter  which  provides  "that 
the  mayor  shall  preside  in  the  board  of  aldermen 
and  Joint  meetings  of  the  two  boards  but  shall 
have  only  a  castinir  vote,"  althougrh  another  pro- 
vision declares  that  '*thc  mayor,  board  of  alder- 


NoTB.— As  to  casting  vote  in  a  representative  body, 
see  note  to  Lawrenoe  v.  Ingersoli  (Tenn.)  6  L.  R.  A. 
306;  also  Magenan  v.  Fremont  (Neb.)  9  L.  U.  A.  786; 
State  V.  Plnkerman  (Conn.)  22  L.  R.  A.  668;  Wooeter 
V.  Mullins  (Conn.)  26  L.  R.  A.  99L 
81  L.  R.  A. 


men,  and  common  council  shall  constitute  the 
city  council." 

(May  29, 1896.) 

EXCEPTIONS  by  respondent  to  rulings  of 
the  Supreme  Judicial  Court  for  Kennebec 
County  made  during  a  trial  of  a  mandamus 
proceeding  to  compel  the  surrender  of  the 
books,  papers,  and  records  belonging  to  the 
oflSce  of  a  clerk  of  the  city  of  Waterville, 
which  resulted  in  the  issuance  of  the  writ. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Renben  Foster,  Dana  P.  Fos- 
ter, and  Warren  C.  Philbrook,  for  re- 
spondent: 

Where  the  presiding  officer  is  a  member  of 
the  body,  he  can  vote  in  elections  even  though 
limited  to  "only  the  casting  vote." 

Cushin^.  §;§  809,  810. 

Waterville's  mayor  is  a  member  of  the  city 
1  council,  and  if  limited  by  section  8  of  the  char- 
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ter  to  "only  a  casting  vote,"  then  according  to 
parliamentary  law  he  can  vote  in  elections  in 
the  first  instance  like  other  members. 
Mr.  S.  S.  Brown  for  petitioner. 

Peters,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  sought  to  be  settled  by 
this  proceeding  of  mandamus  is  whether  the 
mayor  of  the  city  of  Waterville  is  entitled 
by  the  provisions  of  the  charter  of  that  city 
(Priv.  &  Sp.  Laws  1887,  chap.  195)  to  vote 
with  the  aldermen  and  councilmeu  in  joint 
convention  in  the  election  of  subordinate  city 
ofilcers  (in  the  present  case,  in  the  election 
of  a  city  clerk),  besides  having  the  casting 
vote  in  such  election  in  case  of  a  tie. 

The  case  comes  to  us  upon  exceptions  to 
the  ruling  of  the  justice  of  this  court  who 
tried  the  action,  and  who  decided  that  the 
mayor  had  no  such  right  as  was  claimed  and 
exercised  by  him,  the  learned  justice  mak- 
ing at  the  time  the  following  oral  observa- 
tions in  support  of  his  conclusion : 
^"It  appears  that  eleven  members  of  the 
city  council  in  joint  convention  voted  for  the 
petitioner  for  city  clerk,  and  ten  for  the  re- 
spondent. Thereupon  the  mayor  claimed 
the  right  to  vote,  and  did  vote,  for  the  re- 
spondent, who  now  claims  that  no  person 
received  a  majority  of  all  the  votes,  and 
hence  there  was  no  election  for  city  clerk. 

**rn  determining  the  mayor's  right  to  vote 
under  these  circumstances,  recourse  must  first 
be  had  to  the  city  charter  of  Waterville.  It 
is  provided  in  ^  2  of  this  act  of  incorpora- 
tion that  the  '  mayor,  board  of  aldermen,  and 
common  council  shall  constitute  the  city 
council.* 

** Section  3  provides  that  the  mayor  'shall 
preside  in  the  board  of  aldermen  and  joint 
meetings  of  the  two  boards,  but  shall  have 
only  a  casting  vote. '  It  is  further  provided 
in  the  same'section  that  the  'city  council 
may  elect  the  mayor  to  any  city  ofllce  and 
allow  him  a  reasonable  compensation  for  serv- 
ice rendered  in  such  office  ;'  while  bv  section 
17  the  aldermen  and  common  council  are  de- 
clared to  be  ineligible  to  any  office  of  profit 
or  emolument  the  salary  of  which  is  payable 
by  the  city. 

**  Section  6  provides  that  *all  officers  of  the 
police  and  health  departments  shall  be  ap- 
pointed by  nomination  by  the  mayor  and  con- 
firmed by  the  aldermen.  .  .  .  All  other 
subordinate  ofi^ers  shall  be  elected  by  joint 
convention  of  the  city  council.' 

**  These  provisions  of  the  charter  must  be 
construed  with  reference  to  the  j^eneral  pol- 
icy of  our  law  respecting  municipal  govern- 
ment, and  in  the  lii^ht  of  the  familiar  rule 
of  construction  that,  as  the  different  parts  of 
a  law  reflect  light  upon  each  other,  it  should 
be  so  expounded,  if  practicable,  as  to  avoid 
any  contradiction  or  inconsistency,  and  give 
some  effect  to  every  part  of  it. 

"The  provision  that  the  mayor  'shall  pre- 
side in  the  board  of  aldermen  and  joint  meet- 
ings of  the  two  boards,  but  shall  have  only 
a  casting  vote, '  is  found  in  precisel v  the 
same  language  in  every  city  charter  in  the 
state  from  ite  early  history  to  the  present 
time ;  and,  with  the  exception  of  the  express 
81  L.  R  A. 


mention  of  the  mayor  as  one  of  those  consti- 
tuting the  'city  councir  of  Waterville,  all 
the  other  provisions  relating  to  the  point 
under  consideration  are  essentially  the  same 
in  all  other  charters  as  in  the  Waterville 
charter.  It  has  been  the  obvious  policy  of 
the  state  to  provide  in  their  charters  for  an- 
nual city  elections,  and  to  give  effect  to  the 
free  voice  of  the  people,  and  insure  the  or- 
der Iv  continuance  of  the  city  governments, 
by  facilitating  rather  than  obstructing  the 
annual  elections  of  officers ;  and  it  is  under- 
stood to  have  been  the  uniform  practice, 
under  all  these  charters,  for  the  mayor  to  ex- 
ercise the  right  in  joint  convention  to  give 
only  a  castinir  vote  for  the  purpose  of  break- 
ing'a  tie,  and  not  for  the  purpose  of  making 
one.  Such  a  practical  interpretation,  which 
has  been  accepted  as  correct  for  nearly  three 
fourths  of  a  century,  is  entitled  to  respect- 
ful consideration  in  the  decision  of  such  a 
question. 

"This  view  of  the  construction  to  be  given 
the  right  to  give  'onlv  a  casting  vote'  is 
strengthened  by  g  34  of  chap.  3  of  the  Revised 
Statutes,  which  declares  that,  in  the 'election 
of  any  city  officers  by  ballot  in  the  .  .  . 
convention  of  the  aldermen  and  common  coun- 
cil in  which  the  mayor  has  a  right  to  give 
a  casting  vote  if  two  or  more  candidates  have 
each  half  of  the  ballots  cast,  he  shall  deter- 
mine and  declare  which  of  them  is  elected.  * 
Here  is  a  plain  implication  that  the  term 
'casting  vote,'  as  used  in  this  connection,  is 
restricted  to  a  vote  thrown  by  the  mayor  as 
a  presiding  officer  when  the  votes  cast  by  the 
members  are  equally  di  vided.  It  seems  clear 
that,  if  it  had  been  the  purpose  of  the  legis- 
lature to  make  such  an  important  distinc- 
tion between  the  Waterville  charter  and  all 
others  as  the  respondent  contends  for,  more 
explicit  and  unequivocal  language  would 
have  been  used  than  any  found  in  this  act. 
The  mere  mention  of  the  mayor  in  connection 
with  the  aldermen  and  common  council  as 
of  those  constituting  the  city  council  is  not 
sufficient  to  show  such  intention. 

"It  is  plain,  also,  that  no  distinction  was 
intended  between  the  'joint  meetings  of  the 
two  boards,'  in  which  the  mayor  has  'only 
a  casting  vote, '  and  the  'joint  convention  of 
the  city  council, '  for  the  election  of  officers ; 
for  it  has  not  been  suggested  that '  joint  meet- 
ings of  the  two  boards*  are  held  for  the  trans- 
action of  any  business  worthy  of  mention, 
other  than  the  election  of  subordinate  officers. 

"  For  these  reasons  it  seems  to  be  my  duty 
to  grant  the  petition  and  order  the  writ  of 
mandamus  to  issue. " 

In  the  views  expressed  in  this  statement 
we  fully  concur. 

The  force  of  the  argument  in  favor  of  this 
pretended  prerogative  of  the  ma^or  rests  in 
an  introductory  clause  in  the  city  charter, 
which  declares  that  "the  mayor,  board  of 
aldermen,  and  common  council  shall  consti- 
tute the  city  council ;"  it  being  further  pro- 
vided in  a  subsequent  section  of  the  charter 
that  certain  subordinate  city  officers  "shall 
be  elected  by  joint  convention  of  the  city 
council." 

But  while  the  first  clause,  in  very  general 
terms,  describes  the  mayor  as  a  part  of  the 
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city, council,  the  meaniDg  of  that  declaration 
is  found  in  other  and  subsequent  clauses  and 
sections,  which  define  with  particularity  just 
what  part  of  the  city  council  he  shall  be  con- 
sidered to  be.  Such  subsequent  provisions 
of  the  charter  declare  exactly  what  the  pow- 
ers of  the  mayor  shall  be.  and  in  what  man- 
ner the  same  shall  be  exercised.  Nor  does 
the  clause  in  section  2,  which  embraces  alder- 
men and  common  councilmen  within  the  com- 
position of  the  city  council,  as  well  as  it 
does  the  mayor,  attempt  to  define  or  limit 
their  powers  or  duties,  but  those  also  are  left 
to  be  enumerated  afterwards. 

The  charter  confers  various  special  powers 
on  the  mayor,  among  which  is  the  power  of 
appointment  in  many  instances.  He  is  so  far 
a  part  of  the  city  government  that  no  legis- 
lative act  can  be  passed  by  the  other  branches 
witliout  his  approval,  unless  by  a  vote  of 
two  thirds  of  the  members  in  each  of  such 
other  branches  of  the  government.  It  is  in 
this  sense,  and  to  the  extent  of  such  powers 
as  are  specially  committed  to  him,  and  no 
further,  that  he  is  a  part  of  the  city  council. 
No  other  construction  of  the  charter  as  a 
whole  will  make  a  co'bsistent  and  sensible 
instrument  of  it. 

In  another  respect  may  the  mayor,  in  a 
general,  if  not  a  strict  and  technical,  sense, 
be  denominated  some  part  of  the  city  coun- 
cil, and  that  is  because  he  presides  over  the 
meetings  of  the  aldermen^  and  over  "  the  joint 
convention  of  the  city  council."  But  the 
section  granting  him  that  privilege  expressly 
provides  that  in  the  business  of  such  meet- 
ings he  shall  have,  not  a  casting  vote,  but 
"only"  a  casting  vote.  This  is  a  wise  recog- 
nition of  the  parliamentary  principle  which 
allows  a  presiding  otficer  the  authority  of 
holding  a  balance  of  power  between  equally 
divided  votes  of  a  deliberative  body,  in  order 
to  facilitate,  but  not  to  block,  legislation; 
or,  as  the  justice  presiding  in  this  case  ex- 
pressed it,  for  breaking,  but  not  for  making, 
a  tie  vote. 

It  will  be  seen  on  an  examination  of  the 
charter  in  question  that  the  phrase  **city 
council"  is  employed  in  several  instances  as 
evidently  including  the  two  boards,  and  ex- 
cludiue  the  mayor.  This  idea  pulsates 
throughout  most  of  the  provisions  of  the 
charter. 

Exceptions  oxenuled. 


Peter  DOYLE  et  al. 

V, 

Patrick  WHALEN  et  al. 

(87  Me.  414.) 

1.  Aftind  contribnted  I6r  the  relief  of 
sufferers  firom  a»flre»  by  persons  whose  iden- 
tity is  lost  so  that  a  surplus  cannot  be  returned 
to  them,  must  be  expended  for  tbe  benefit  of 
such  sufferers,  and  cannot  be  capitalized  for  the 
support  of  the  to%yn  poor  generally. 


Note.— For  a  case  somewhat  similar  to  the  above 
in  respect  to  a  trust  in  funds  donated  to  sufferers 
from  some  calamity,  see  Supreme  Lodge  K.  &  L. 
of  H.  v.  Owens  (Ky.)  20  L.  R.  A.  847. 
m  L.  R.  A. 


£•  Sufferers  firom  a  fire  Ibr  whose  ben- 
efit a  ftind  has  been  donated  by  individuals 
unknown  may  maintain  a  bill  to  compel  tbe  trus- 
tees to  expend  the  fund  for  their  benefit,  if  the 
trustees  have  undertaken  to  capitalize  tbe  fund 
for  the  general  benefit  of  the  poor  of  the  town. 

(April  13, 1805.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Washington  County  for  the  opinion  of  the 
full  bench  of  a  suit  brought  to  compel  deiend- 
ancs  as  trustees  of  a  fund  for  tbe  relief  of  suf- 
ferers from  a  fire  in  Eastport  to  distribute  tbe 
fund  among  such  sufferers.  Decree  for  plain- 
tiffs. 

The   bill    alleged    that  defendants  were  a 
finance  committee  appointed  to  receive  and 
distribute  a  fund  which  had  been  contributed 
to  tbe  sufferers  from  the  Eastport  fire  in  1886; 
and  it  sought  an  account  from  them  of  what 
ihey  had  done  witli  the  money,  and  prayed 
that  the  fund  remaining  in  their  hands  and  the 
proceeds  of  a  building  which  they  had  erected 
from  such  funds  called    tbe    "Relief  Build- 
ing" should  be  distributed  among  the  suffer- 
ers of  the  Enstport  fire  and  not  applied  to 
the  general  relief  of  the  iK>or  of  the  town.     De- 
fendants   answered    admitting   that   a    large 
amount  of  property  in  Eastport  was  destroyed 
by  fire;  but  denied  that  any  of  plaintiffs  were 
in  a  condition  of  suffering  or  distress  caused 
by  the  fire.     They  admittSi  that  contributions 
of  clothing,  money,  and  supplies  had  been  sent, 
but  denied  that  such  contributions  were  ever 
intended   by  their  donors  for  the  purpose  of 
making  good  to  persons  not  in  sufferinj?  or 
distress  losses  sustained  by  reason  of  the  fire. 
That  a  relief  commitlee  was  chosen  who  re- 
ceived the  contributions  and  distributed  a  large 
part  thereof  among  those  entitled  to  receive 
ihem;  that  the  committee  gave  their  time  with- 
out compensation  to  the  work  of  distribution, 
held  regular  meetings,  considered  every   case 
and  relieved  every  instance  of  distress  existing, 
and  that  there  then  remained  in  the  relief  fund 
the  8um  of  f  20,000  which  was  invested  in  East- 
port  4  per  cent  bonds,  the  income  of  which  was 
used  in  the  relief  of  actual  destitution  and  dis 
tress  existing  in  the  town.    That  many  people  in 
Eastport  were  left  without  homes  by  reason  of 
the  fire,  and  it  became  necessary  to  erect  a  re- 
lief building  for  their  accommodation.     That 
by  reason  of  cold  the  erection  of  the  building 
was  delayed  for  some  time,  but  it  was  finally 
completed  and  used  for  the  benefit  of  sufferers 
by  the  fire  so  long  as  any  actual  destitution  or 
distress  resulting  therefrom  existed,  but  since 
that  time  had  been  used  to  furnish  apartment>« 
free  of  rent  to  worthy  poor  persons  of  J^aid 
town,  and  a  portion  of  the  building  during  n 
part  of  the  time  had  been  used  as  a  place  for 
keeping  a  primary  school.     That  the  funds 
were  therefore  being  used  so  far  as  practicable 
directly  for  the  purposes  for  which  they  were 
given    or    for  purposes    which    approximate 
as  closely  to  such  purposes  as  is  reasonable  or 
practicable  to  do.     They  prayed  that  the*  bill 
be  dismissed  with  costs. 

Further  facts  appear  in  the  opinion. 

Messrs.  A.  MacNichol  and  G.  A.  Curran 
for  plaintiffs. 

Mesi<rs.  J,  W.  Symonds,  D.  W.  Sno^r. 
and  C.  S.  Cook  for  defendants. 
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Whitehoii8e«  X,  delivered  the  opinion  of 
the  court: 

On  the  I4th  day  of  October.  1886.  the  town 
of  Eastport,  in  this  state,  was  the  scene  of  a 
destructive  confla.j^ration,  which  caused  tempo- 
rary destitution  and  distress  amon^  the  inhabi- 
tants. News  of  the  disaster  awakened  a  wide- 
spread feeling  of  sympathy,  and  a  spirit  of 
active  benevolence,  which  resulted  in  generous 
contributions  of  money  and  various  articles  of 
supplies  from  nearly  all  parts  of  New  England, 
and  many  points  beyond,  "for  the  relief  of  the 
sufferers  by  the  fire."  The  total  amount  of 
the  money  thus  contributed  exceeded  $38,000. 
A  relief  committee  of  twenty  was  promptly 
■organized  at  Eastport,  with  appropriate  officers 
and  subcommittees,  for  the  purpose  of  making 
these  voluntary  offerings  of  the  people  at  once 
available  in  relieving  suffering  and  distress. 
During  the  fall  and  winter  following  the  fire, 
the  committee  received  applications,  and  sys- 
tematically dispensed  the  supplies  and  dis- 
bursed the  funds  thus  received  to  those  who 
appeared  to  be  in  need  of  immediate  relief  in 
consequence  of  the  fire.  A  relief  building  was 
also  erected,  at  an  expense  of  about  $5,000, 
taken  from  the  relief  fund,  for  the  accommo- 
dation of  those  who  were  left  homeless  and 
shelterless  by  the  fire. 

But  on  the  3d  day  of  March,  1887,  the 
fQllowing  resolution  was  adopted  by  the  full 
•committee:  "Resolved,  that  the  reduced  con- 
dition of  the  relief  fund,  together  with  the 
distressed  condition  of  over  fifty  families,  com- 
prising more  than  two  hundred  pyersons,  for 
which  the  committee  is  obliged  to  provide 
iood,  fuel,  and  clothing  for  an  indefinite  period, 
forbid  the  appropriation  of  large  sums  of 
money  aid  in  the  future."  It  appeari,  how 
ever,  that  at  this  time  only  $3,Q00  in  money 
had  been  disbursed,  and  that  there  was  then 
in  the  hands  of  the  finance  committee  an  unex- 
pended balance  amounting  to  $35,000,  of  which 
the  sum  of  $20,000  was  soon  after  invested  in 
the  4  per  cent  bonds  of  the  town  of  Eastport; 
and  on  the  31st  day  of  March  it  was  voted  by 
the  committee  that  the  $20,000  so  invested 
•be  made  a  permanent  fund,  the  interest  of 
wrhich  to  be  used  in  aiding  towards  the  support 
of  the  town  poor."  On  the  2lst  day  of  April, 
1889,  it  was  voted  that  the  finance  committee 
of  the  relief  committee  (the  individual  defend 
ants  in  this  proceeding),  in  connection  with  the 
treasurer  of  the  relief  committee,  be  authorized 
to  act  as  trustees,  and  to  hold  all  bonds,  prop- 
erly, money,  etc.;  and  thereupon  the  committee 
* 'adjourned  sin^  die" 

It  is  not  in  controversy  that  since  that  date 
the  treasurer  of  the  relief  committee  has  been 
the  custodian  of  the  bonds  in  which  this  fund 
of  $20,000  was  invested;  that  the  income 
thereof  has  been  regularly  collected  by  him, 
and  turned  over  to  the  town  treasurer;  and  that 
it  has  then  been  disbursed  and  distributed, 
through  the  agency  of  the  successive  overseers 
of  the  poor,  for  the  purpose  of  relieving  actual 
destitution  and  distress  in  the  town,  without 
special  reference  to  the  inquiry  whether  the 
necessity  for  such  relief  was  occasioned  by  the 
fire,  or  otherwise.  The  relief  building,  since 
that  date,  has  been  used  to  furnish  apartments 
and  tenements,  free  from  rent,  to  the  worthy 
poor,  some  of  whom  met  with  losses  by  the  fire; 
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and  a  portion  of  the  building  has  been  used  as 
a  schoolhOuse,  for  a  public  school. 

The  plaintiffs  represent  that  they  suffered 
great  loss  by  the  tire,  and  complain,  on  their 
own  behalf,  and  in  behalf  of  all  others  of  like 
interest  with  themselves,  that  they  are  ag- 
grieved by  the  refusal  of  the  committee  to 
distribute*  this  generous  fund  among  the  suf- 
ferers by  the  fire  in  accordance  with  the  inten- 
tion of  the  donors.  They  contend  that  it  should 
have  been  used  to  repair  the  losses,  as  well  as 
to  relieve  the  destitution  and  distress,  of  the 
sufferers  by  the  fire,  and  that  the  appropriation 
of  it  as  a  supplement  to  the  pauper  fund  of  the 
town  is  wholly  unauthorized,  for  the  reason 
that  it  aids  the  rich  as  well  as  the  poor,  without 
distinguishing  the  sufferers  by  the  fire,  by 
relieving  all,  alike,  of  a  part  of  the  burden  of 
taxation,  and  thus  diverts  these  charitable  do- 
nations from  the  purposes  and  uses  for  which 
thev  were  designed. 

'the  defendants  say  that  these  benevolent 
contributions  came  properly  and  rightfully 
into  custody  of  the  relief  committee,  with  an 
express  or  implied  request  that  they  should  be 
distributed,  in  the  sound  discretion  of  the  com- 
mittee, for  the  relief  of  actual  suffering  and 
distress  caused  by  the  fire;  ihat  they  labored 
faithfully  and  gratuitously  to  discharge  the  re- 
sponsibility imposed  upon  them,  and  distrib- 
uted the  supplies  and  disbursed  the  funds, 
according  to  their  best  judgment,  for  the  real 
purpose  for  which  they  were  donated;  and 
that,  *'in  so  far  as  they  were  not  required  and 
could  not  be  used  specifically  for  the  primary 
purpose  for  which  they  were  intended,  they 
bad  been  used  and  are  being  used  by  the  in- 
habitants of  Eastport  for  purposes  which  ap- 
proximate as  closely,  and  are  as  nearly  akin,  to 
the  purpose  for  which  they  were  designed,  as  it 
is  reasonable  or  practicable  to  do."  They  fur- 
ther say  that  it  was  never  the  intention  of  the 
committee  that  the  income  of  the  $20,000  should  ■ 
be  used  as  a  part  of  the  pauper  funds  of  East- 
port,  or  as  a  substitute  therefor,  or  that  the  re- 
ceipt or  any  part  of  it  should  affect  the  per- 
sons in  whose  favor  it  was  applied  with  pau- 
per disabilities.  They  accordingly  contend 
that  the  mere  fact  that  the  plaintiffs'  applica- 
tions for  more  of  the  funds  than  they  have  re- 
ceived have  not  been  approved  by  the  com- 
mittee does  not  give  them  the  right  to  appeal 
from  this  domestic  tribunal,  and  call  on  the 
court  to  administer  the  fund. 

The  situation  presents  some  novel  inquiries, 
which  are  not  entirely  free  from  dimculty. 
These  prompt  and  liberal  donations  were  acts 
of  benevolence,  primarily  designed,  undoubt- 
edly, for  the  immediate  reliei  of  the  needy 
and  distressed  among  the  sufferers  by  the  fire. 
The  existence  of  a  large  surplus,  after  suitable 
relief  had  been  afforded  in  all  cases  of  actual 
distress,  was  probably  a  contingency  not  antici- 
pated by  the  charitable  donors.  But,  in  all 
the  letters  and  telegrams  received  from  them, 
it  is  either  directly  expressed  or  clearly  implied 
that  all  contributions  of  money  and  supplies 
were  to  be  applied  *'for  the  benefit  of  the  suf- 
ferers by  that  fire."  There  is  nowhere  any  in- 
tention of  a  purpose  to  bestow  these  gifts  upon 
all  the  worthy  poor  of  Eastport,  and  it  raav 
fairly  be  assumed  that  it  was  never  in  their 
contemplation  to  create  a  permanent  fund  for 
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such  public  charitable  use  in  that  town.  The 
result  of  these  gratuities  was  to  create  a  pri- 
vate charity  for  the  beueflt  of  a  designated 
classof  persons,  who  were  already  well-known, 
or  who  were  capable  of  being  readily  ascer- 
tained. "A  good  charitable  use  is  'public/ 
not  in  the  sense  that  it  must  be  executed 
openly  and  in  public,  but  in  the  sense  of  being 
so  general  and  indefinite  in  its  objects  as  to 
be  deemed  of  common  and  public  benefit. 
.  .  .  It  is  public  and  general  in  its  scope 
and  purpose,  and  becomes  definite  and  private 
only  after  the  individual  objects  have  been  se- 
lected." SaltoMlali  V.  Sanders,  11  Allen,  456. 
The  essential  elements  of  a  public  charity  are 
that  it  is  not  confined  to  privileged  individuals, 
but  is  open  to  the  indefinite  public.  It  is 
this  indennite,  unrestricted  quality  that  gives 
it  its  public  character.  Donohugh's  Appeal,  86 
Pa.  306;  Bangor  v.  Rising  Virtue  Lodge  No, 
10,  F.  <fe  A,  M,  73  Me.  428  40  Am.  Rep.  369. 
'*Private  trusts."  says  Mr.  Pomeroj,  **are  .  .  . 
for  the  benefit  of  certain  and  designated  indi- 
viduals in  which  the  cestui  que  trust  is  a  known 
person  or  class  of  persons.  Public,  or,  as  they 
are  frequently  termed,  charitable,  trusts  are 
those  created  for  the  benefit  of  an  unascer- 
tained, uncertain,  and  sometimes  fluctuating 
body  of  individuals,  in  which  the  cestui  que 
trust  may  be  a  portion  or  class  of  a  public  com- 
munity.— as,  for  example,  the  poor  or  the  chil- 
dren of  a  particular  town  or  parish."  2  Pom. 
Eq.  Jur.  ^  987.  *'In  private  trusts,"  says  Mr. 
Perry,  **the  beneficial  interest  is  vested  abso- 
lutely in  some  individual  or  individuals  who 
are,  or  within  a  certain  time  may  be,  definitely 
ascertained;  and  to  whom,  therefore,  collec- 
tively, unless  under  some  disability,  it  is,  or 
within  the  allowed  limit  will  be.  competent  to 
control,  modify,  or  end  the  trust.  Private 
trusts  of  this  kind  cannot  be  extended  beyond 
the  legal  limitations  of  a  perpetuity.  .  .  . 
But  a  trust  created  for  charitable  or  public 
purposes  is  not  subject  to  similar  limitations, 
but  it  may  continue  for  a  permanent  or  indefi- 
nite time."  1  Perry.  Tr.  §5  384.  In  Atty,  Gen. 
V.  Price,  17  Ves.  Jr.  371,  Lord  Hardwicke 
draws  this  distinction  between  the  creation  of 
permanent  trusts  and  the  exercise  of  present 
benevolence,  observing  of  the  former,  "It  is 
to  have  perpetual  continuance,  in  favor  of  a 
particular  description  of  the  poor,  and  is 
not  like  an  immediate  bequest  of  a  sum  to  be 
distributed  among  poor  relations." 

The  defendants,  then,  with  other  members 
of  the  committee  of  twenty,  became  trustees 
for  the  execution  of  a  private  trust  for  the 
benefit  of  the  sufferers  by  the  fire.  The  ad 
ministration  of  the  trust  was,  in  the  first  in- 
stance, committed  to  their  discretion;  and  hav- 
ing reference  lo  the  primary  purpose  of  the 
contributions,  after  all  cases  of  actual  distress 
and  need  had,  according  to  their  best  judgment, 
been  amply  relieved  by  them,  the  committee 
would  doubtless  have  been  justified,  if  such  a 
course  had  been  practicable,  in  restoring  to 
the  donors  the  unexpended  balance.  This 
would  have  been  the  obvious  equity  of  the  situ- 
ation, but  its  observance  was  not  possible, 
since  by  far  the  larger  part  of  the  contribution 
in  money  was  received,  through  the  agency  of 
municipal  officers,  from  very  small  donations 
made  by  numerous  persons,  whose  names  are 
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now  as  unknown  as  the  contributor  of  ibc 
"widow's  mite." 

In  the  administration  of  trusts  under  the 
general  equity  jurisdiction  of  the  court,  it  is  an 
old  and  familiar  principle  that  if  the  original 
purpose  of  a  public  charity  fail,  and  there  are 
no  objects  to  which,  under  the  specific  term* 
of  the  trust,  the  funds  can  be  applied,  the 
court  may  determine  whether  in  the  event  that 
has  happened,  it  was  not  the  probable  inten- 
tion of  the  donor  that  his  ^ft  should  be  ap- 
plied to  some  kindred  chanty,  as  nearly  like 
the  original  purpose  as  possible.  This  is  com- 
monly known  as  the  "doctrine  of  ey  pr*$,"'' 
which,  in  its  last  analysis,  is  found  to  be  a 
simple  rule  of  judicial  construction,  designt?d 
to  aid  the  court  to  ascertain,  and  carry  out  as 
nearly  as  may  be.  the  true  intention  of  the 
donor.  Jackson  v.  Phillips,  14  Allen,  539:  2 
Perry.  Tr.  gi;  717-729,  and  cases  cited.  But 
if  it  appears  that  the  gift  was  for  a  particular 
purpose  only,  and  that  there  was  no  general 
charitable  intention,  the  court  cannot,  by  con- 
struction, apply  the  gift  ey  prh  the  original 
purpose.  "There  is  a  class  of  cases,"  says 
Mr.  Perry,  "where  the  gift  is  distinctly  limited 
to  particular  persons  or  establishments,  and 
upon  a  change  of  circumstances  the  doctrine 
of  cy  prh  does  not  apply."  Id.  §  725,  note, 
and  section  726,  and  cases  cited.  It  is  not  ap- 
plicable to  private  tru.sts  to  the  extent  of  au- 
thorizing the  court  to  convert  the  funds  donated- 
for  a  private  and  particular  purpose  into  a  per- 
manent fund  for  a  public  charitable  use  of  a 
different  character.  Coe  v.  Wasinngton  Mills, 
149  Mass.  543;  2  Pom.  Eq.  Jur.  $^  1027. 

In  the  case  at  bar  there  is  no  evidence  of 
mala  fides  on  the  part  of  the  defendants,  or 
any  meml)er  of  the  relief  committee,  in  their 
management  of  the  funds  intrusted  to  their 
charge.  As  suggested  by  the  learned  counsel 
for  the  defendants,  the  apparently  unwar- 
ranted resolution  of  March  3,  above  quoted, 
was  doubtless  designed  to  discourage  the  more 
persistent  and  less  meritorious  applications. 
But  a  careful  examination  of  the  evidence  re- 
ported leads  to  the  conclusion  that  the  commit- 
tee managed  the  fund  under  the  influence  of  a 
too  rigid  construction  of  its  primary  purpose, 
and  not  in  the  spirit  of  helpful  beneficence 
and  liberality  contemplated  by  the  charitable 
donors. 

It  is  clear,  then,  that  the  donors  did  not  ex- 
pect or  intend  that  any  part  of  their  contribu- 
tion should  be  returned  to  them,  or,  if  so,  that 
it  is  not  practicable  to  effectuate  such  inten- 
tion. It  is  equally  clear  that  they  had  no  pur- 
pose to  create  a  permanent  fund  for  a  public 
and  general  charity  in  Eastport.  Their  bounty 
was  distinctly  limited  to  a  specified  class  of 
persons  then  in  being.  As  stated  in  some  of 
the  lettei*s.  it  was  "for  the  benefit  of  the  suf- 
ferers by  the  fire."  These  sufferers,  or  their 
legal  representatives,  may  still  be  found;  and, 
if  the  privilege  is  granted,  it  may  safely  be  as- 
sumed that  they  will  promptly  apply  for  their 
respective  shares  of  the  fund  under  any  new 
scheme  devised  for  its  distribution.  The  trust 
has  not  failed.  The  application  of  a  rule  of 
construction  analogous  to  the  doctrine  of  (y 
pres  discovers  a  probable  intention  on  the  part 
of  the  donors  that,  when  the  primary  purpose^ 
of  their  contribution  should  be  accomplished. 
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the  surplus,  if  any,  should  be  used  to  repair 
tbe  losses,  as  well  as  to  relieve  the  immediate 
distress  of  the  sufferers  by  the  fire.  As  the 
value  of  the  property  destroyed  is  estimated  to 
reach  an  aggregate  of  $750,000,  and  $400,000 
above  all  insurance,  it  would  seem  that  the 
entire  relief  fund  might  have  been  distributed 
among  the  sufferers  under  a  scheme  not 
greatly  at  variance  with  the  probable  intention 
and  wishes  of  the  donors. 

It  may  be  true,  as  claimed,  that  there  has 
been  no  definite  purpose  to  employ  this  fund 
as  a  substitute  for  municipal  taxation  in  the 
support  of  the  town  poor,  but  such  a  perver- 
sion of  the  charity  will  be  the  inevitable  result, 
if  the  course  adopted  after  the  fund  was  capi- 
talized shall  be  pursued  in  the  future.  Such  a 
course  is  contrary  to  sound  public  policy,  as. 
tending  to  discourage  the  prompt  exercise  or 
similar  acts  of  humanity  and  Christian  benev- 
olence in  like  exigencies  in  the  future. 

The  situation,  therefore,  requires  the  court 
to  assume  jurisdiction  of  the  matter,  and  to 
appoint  special  masters  in  chancery,  who,  after 
due  notice  of  the  times  and  places  appointed 
therefor,  shall  receive  applications  from  all 
sufferers  by  the  fire,  hear  evidence  in  regard 
to  the  nature  and  extent  of  their  respective 
sufferings  and  losses,  and  thereupon  devise  a 
scheme  for  the  distribution  among  such  suffer- 
ers of  the  entire  relief  fund  now  available,  and 
which  may  be  available  for  that  purpose  at 
the  time  of  final  decree.  In  determining  the 
proportional  part  of  the  fund  which  each 
should  receive,  the  masters  may  be  justified  in 
considering,  not  only  the  actual  distress  and 
amount  of  loss  suffered  by  each,  but  the  dif- 
ference in  the  degree  of  suflrering  entailed  upon 
the  rich  and  upon  the  poor  by  the  same  amount 
of  loss,  and  such  other  cognate  matters  as,  in 
their  good  judgment  and  discretion,  will  aid 
in  reaching  conclusions  most  in  harmony  with 
the  probable  wishes  and  purposes  of  the  donors 
under  these  circumstances;  such  conclusions 
to  be  reported  to  the  court  for  acceptance  and 
approval.  The  fund  for  distribution  will  con- 
sist of  the  4  per  cent  bonds  of  the  town  of 
Eastport.  in  which  the  sum  of  $20,000  was  in- 
vested, with  all  income  thereof  not  expended 
by  the  defendants  prior  to  the  service  of  this 


bill,  and  all  interest  which  has  accrued  therein 
since  the  service  of  this  bill,  and  also  of  tbe- 
proceeds  from  the  sale  of  the  Relief  Buildine. 
Such  sale  is  to  be  effected  by  the  defendants  in 
conjunction  with  E.  E.  Shead,  treasurer  of 
the  committee,  who  is  to  be  made  a  party  to 
this  bill,  under  the  direction  of  a  single  jus- 
tice. The  proceeds  thereof,  and  also  the  bonds- 
and  income  above  named,  will  be  held  by  the 
defendants  and  £.  E.  Shead,  treasurer,  until 
further  order  of  the  court. 

Lemuel  G.  Dowues,  of  Calais,  Beni.  B. 
Murray  of  Pembroke,  and  Reuel  Small,  of 
Deering,  are  to  be  appointed  masters. 

Bill  sustained.  Decree  in  accordance  with 
opinion. 

Haskell,  J.: 

I  consider  the  donation  an  express,  public, 
charitable  trust.  Express,  because  applied  ta 
a  specific  object.  Public  and  charitable  be- 
cause given  for  the  relief  of  suffering  visited 
upon  an  undetermined  portion  of  a  communi- 
ty, the  result  of  conflagration.  It  was  the 
generous  outpouring  of  money  to  relieve  suf- 
fering humanity  from  misfortune  that  had  be- 
fallen a  city,  and  made  hundreds  of  its  in- 
habitants houseless,  homeless,  idle,  and  sick, 
in  late  autumn,  with  the  frosts  of  a  northern 
winter  hard  by. 

To  these  purposes  it  should  have  been 
promptly  applied,  not  with  stingy  hand,  but 
with  such  broad  and  generous  spirit  as  moved 
t]^  donation.  It  was  not  indemnity,  but. re- 
lief.  Relief  for  suffering,  whether  occasioned 
by  loss  of  property,  or  of  health,  or  of  em- 
ployment that  earned  bread,  albeit  a  result 
from  the  conflagration  that  worked  a  distress^ 
to  incite  the  donation. 

The  proofs  show  that  suffering  entailed  by 
the  calamity  still  remains.  The  donors  in- 
tended that  it  should  long  ago  have  been  re- 
lieved. That  intent  must  now  be  put  in  exe- 
cution. I  concur,  therefore,  in  sending  the 
cause  to  masters  for  an  account  of  individuals 
still  suffering  from  the  effects  of  the  fire,  and 
to  devise  such  equitable  methods  of  distribu- 
tion as  seem  best  suited  to  carry  out  the  pur- 
poses of  the  donation. 
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A  g^uaranty  of  the  payment  of  interest 

on  a  note  runs  only  until  the  maturity  of  the 
note. 

(January  4,  1888.) 


Note.— The  exact  point  of  the  above  case  seems 
to  have  been  very  rarely  before  the  courts.  The 
present  case  is  therefore  important  and  the  opinion 
and  briefs  beileved  to  present  the  substance  of  the 
law  on  the  subject. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
his  favor  for  a  less  sum  than  he  demandea  in 
an  action  upon  a  contract  guaranteeing  pay- 
ment of  interest  on  a  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,  HemingpRray*  &  Rose  for 
appellant. 

Messrs.  S.  R.  Coekrill  and  Ashley  Cock- 
rill*  for  appellees: 

A  guaranty  is  construed  strictly  in  favor  of 
the  grantor,  and  must  be  construed  so  as  to 
give  eflfect  to  the  intention  of  the  parties  as 
gathered  from  the  surrounding  circumstances. 

State  V.  ChurchiU,  48  Ark.  442;  Brandt, 
Suretyship  «fe  Guaranty,  §  98;  Bell  v.  Brnen, 
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42  U.  S.  1  How.  169,  11  L.  ed.  89;  Lee  v.  Diek, 
85  U.  8.  10  Pet.  498,  9  L.  ed.  507;  Mauran  v. 
Bullu9,  41  U.  S.  16  Pet.  528.  10  L.  ed.  1056; 
Baylies,  Sureties  &  Guarantors,  pp.  6,  124; 
White*9  Bank  v.  MyUs,  73  N.  Y.  385. 

If  the  ^ruaranty  extends  beyond  tbe  date  of 
the  maturity  of  the  notes,  it  extends  forever. 
The  guarantors  would  not  have  even  the  poor 
privilege  of  discharging  their  obligation  by 
tbe  payment  of  the  principal,  for  they  are  not 
parties  to  the  not«,  and  a  creditor  is  not  bound 
to  accept  his  debt  from  a  stranger  to  the  con- 
tract. Can  it  be  possible  that  the  parties  con- 
templated that  interest  should  thus  run  on  for- 
ever? 

Hobaon  v.  Tomliimn,  54  Ark.  229;  1  Brandt, 
Suretyship  &  Guaranty,  §^  167-179. 

The  legal  presumption  was  that  the  maker 
would  discharge  the  notes  when  they  became 
due.  The  guarantors  contracted  with  refer- 
ence to  that  fact. 

Hamilton  v.  VanRen$selaer,  43  N.  Y.  244;  1 
Brandt,  Suretyship  &  Guaranty,  fc;§  166-175; 
Roberts  v.  Miles,  12  Mich.  297. 

Every  person  is  supposed  to  have  some  re- 
gard for  his  own  interest:  and  it  is  not  reason- 
able to  presume  that  any  man  of  ordinary 
prudence  would  become  surety  for  another 
without  limitation  as  to  time  or  amount,  unless 
be  has  done  so  in  express  terms  or  by  clear  im- 
plication. 

Whitney  v.  Groot,  24  Wend.  82;  Andersons, 
Blakely,  2  Watts  &  S.  287:  Baker  v.  Rand,  18 
Barb.  158;  Knowlton  v.  Hersey,  76  Me.  345; 
Frost  V.  Weathersbee,  82  S.  C.  854;  Birdsall\, 
Hcficock,  82  Ohio  St.  824,  30  Am.  Rep.  572; 
Morgan  v.  Boyer,  89  Ohio  St.  824,  48  Am 
Rep.  454;  8ehv:artz  v.  Hyman,  107  N.  Y.  565. 

Bnnn*  Ch.  J.,  delivered  the  opinion  of  the 
•court: 

Sam  J.  Churchill  executed  to  appellant  his 
two  promissory  notes,  in  the  following  form: 

($1,083.38) 

Little  Rock,  Ark..  Jan.  1, 1890. 

On  or  before  the  1st  daj'  of  January,  1892, 
for  value  received,  I  promise  to  pay  H.  M. 
Rector  one  thousand  and  eighty-three  dollars 
and  thirty  three  centa,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date  until  paid; 
interest  payable  annually.  As  witness  my 
hand,  the  date  above  written. 

Sam  J.  Churchill. 

Upon  this  note  the  appellees  made  the  fol- 
lowing guaranty: 

We  guarantee  the  payment  of  the  interest  on 
the  above  note. 

[Signed!  McCarthy  &  Joyce. 

It  is  further  agreed  that  the  said  two  notes 
were  given  by  the  said  Sam  J.  Churchill  for  a 
lot  of  stock  and  farming  implements  on  what 
was  known  as  the  plaintiff's  farm,  in  Pulaski 
county.  Ark.,  which  he  had  leased  from  the 
plaintiff  for  three  years  from  date  of  notes; 
and  that  the  said  Sam  J.  Churchill  also  exe- 
cuted a  mortgage  on  said  stock  and  propertv 
to  secure  the  said  notes;  that  the  said  Sam  J . 
Churchill  abandoned  the  Rector  farm,  which 
he  had  leased,  and  failed  to  pay  the  first  note 
81  L.  R.  A. 


due  for  said  stock;  and  thereupon  the  plaintiff 
H.  M.  Rector,  through  the  trustee  in  the  deed 
of  trust  securing  said  notes,  took  possession  of 
the  said  stock  and  farm  property,  and  sold  it 
and  appropriated  the  proceeds  in  part  pay- 
ment of  the  mortgage  debt.  This  sale  was  had 
in  February,  1891,  and  by  said  sale  $178.78  was 
paid  on  the  note  in  suit  first  maturing,  such 
payment  being  credited  as  of  February  17. 
1891.  "It  is  further  agreed  that  the  guaranty  of 
interest,  as  written  upon  said  notes,  was  written 
by  the  defendants  in  due  crnirse  of  their 
business  as  merchants,  and  for  the  purpose 
of  enabling  Sam  J.  Churchill  to  obtain  the 
stock  and  farm  implements  for  the  purpose 
of  farming,  in  order  that  he  might  have  an 
opportunity  thereby  to  pay  certain  prior  in- 
debtedness which  he  owed  the  guarantors. 
It  is  further  agreed  that  no  action  has  been 
taken  by  the  plaintiff  H.  M.  Rector  to  en- 
force the  collection  by  law  of  the  said  notes 
against  Sam  J.  Churchill  since  their  maturitv, 
and  that  tbe  said  Churchill  has  been  entirely 
insolvent,  and  without  visible  property,  since 
the  maturity  of  said  notes  and  since  said  mort- 
gage sale." 

Appellant  sued  the  appellees  for  instalments 
of  interest  accruing  before  and  after  tbe  ma- 
turity of  the  notes,  and  on  the  trial  before  the 
court,  silting  as  a  jury,  asked  the  following 
declarations  of  law:  '*The  guaranty  in  suit  is 
a  continuing  guaranty,  and  running  until  the 
notes  are  paid."^  The  court  refus^  this,  aiJd 
declared  that  the  guaranty  ran  only  until  the 
maturity  of  the  notes,  and  gave  judgment  only 
for  the  interest  accruing  before  maturity.  The 
plaintiff  saved  proper  exceptions  to  the  ruling, 
filed  a  motion  for  a  new  trial,  saving  all  points, 
and,  this  being  overruled,  excepted,  filed  his 
bill  of  exceptions,  and  appealed. 

Thus  it  will  appear  that  the  only  controversy 
in  this  case  is  whether  or  not  one  who  guaran- 
tees the  payment  of  the  interest  on  a  promis- 
sory note  is  bound  for  the  payment  of  the  in- 
terest that  may  accrue  after  the  maturity  of 
the  note.  There  are  few  cases  in  the  books 
that  bear  directly  upon  this  point,  although 
there  is  no  want  of  authorities  that  indirectly 
influence  the  discussion  of  it.  And  from  these 
we  gather  that  the  courts  have  adopted  cer 
tain  rules  by  which  the  contracts  of  sureties 
and  guarantors  are  to  be  construed,  and  some 
of  these  rules,  briefly  stated,  are  that  a  surety 
or  guarantor  is,  first  of  all,  a  favored  suitor; 
that  the  obligation  of  his  contract  will  not  be 
extended  bevond  its  plain  and  obvious  meaning; 
and  when  there  arc  doubt  and  uncertainty  as 
to  the  meaning,  growing  out  of  an  ambiguity 
of  language,  that  makes  construction  neces- 
sary, the  doubt  will  be  resolved  in  favor  of  the 
surety  or  guarantor,  for  the  reason  that  he  is 
not,  and  can  never  be,  the  full  recipient  of  the 
consideration  which  has  accrued  or  may  accrue 
to  the  principal  debtor,  and,  further  because 
his  situation  is  comparatively  a  dependent  one. 
since  he  does  not  enjoy  the  opportunity  of  pro- 
tecting himself  thai  belongs  to  the  other  par- 
lies to  tbe  contract.  We  take  it,  therefore, 
that  courts  are  to  construe  the  contracts  of 
these  favored  suitors  not  exaclly  by  the  same 
rule  as  they  would  construe  the  contracts  of 
the  principal  parties  to  the  contracts.  Thus 
while,  as  between  these  principals,  the  contract 
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is  to  be  construed  so  as  to  express  the  meaniog 
and  iotentioD  of  both  parties  to  it.  in  the  case 
of  the  surety  or  guarantor  that  construction  is 
to  be  given  to  bis  contract  which  will  cause  it 
to  express  bis  meaning  and  intention,  and  this 
intention  to  be  such  as  the  guaranteed  party 
should  have  reasonably  attributed  to  the  guar- 
antor in  making  the  contrjict,  judging  from 
the  circumstances  surrounding  and  the  object 
to  be  attained.  1  Brandt,  Suretyship  &  Guar- 
anty. $;§  123,  123,  156.  The  principle  an 
nounced  is  more  readily  understood  by  illus- 
tration than  by  mere  general  definition  of  the 
obligation.  It  would  lengthen  out  this  opinion 
too  much,  of  course,  to  pursue  the  argument 
by  that  method.  Cases  wherein  the  contracts 
were  held  to  be  continuing  are  cited  and  com- 
mented upon  in  1  Brandt  on  Suretyship  & 
Guaranty,  g^  157-161,  inclusive:  and,  when  not 
continuing,  from  sections  161-165.  In  section 
166  of  the  same  book  this  general  principle  is 
announced:  "When  the  words  of  the  condi- 
tion of  a  bond  are  ^neral  and  indefinite  as  to 
the  time  during  which  the  surety  shall  remain 
liable,  if  there  is  a  recital  in  the  bond,  specify- 
ing the  time  during  which  the  prescribed  duty 
is  to  be  pel  formed  by  the  principal,  the  general 
words  will  be  limited  by  the  recital,  and  the 
surety  will  only  be  liable  for  the  time  therein 
specified."  Thus  it  is  said  that  when  an  of- 
ficer lawfully  holds  beyond  the  term  for  which 
he  was  elected  or  appointed,  the  surety  on  his 
official  bond  will  not  be  bound  for  his  acts  or 
defaults  after  the  expiration  of  the  term  for 
which  he  was  elected  or  appointed.  Of  course, 
the  recitals  of  the  bond  itself  might  be  made  to 
cover  the  additional  time.  In  Hamilton  v.  Van 
Rensselaer,  43  N.  Y.  244,  where,  Waddington 
and  two  others  being  indebted  to  the  plaintiff's 
assignor  in  the  sum  of  $10,000,  it  was  agreed 
in  July,  1854,  that  he  would  be  released  from 
this  point  obligation  upon  executing  and  de- 
livering his  bond  for  one  third  of  said  amount, 
payable  in  January,  1861,  with  semi-annual 
interest,  and  defendant's  guaranty  of  payment 
of  the  interest,  which  was  done.  The  guar- 
anty by  defendant  was  as  follows,  indorsed  on 
the  bond  given:  **For  value  received,  I  guar- 
antee the  punctual  payment  of  the  interest 
-*on  demand  in  default  of  its  payment  by  Mr. 
Waddington."  The  question  was  whether  de- 
fendant was  bound  for  the  interest  beyond  the 
dale  of  the  maturity  of  the  bond.  Held,  that 
he  was  not.  After  adverting  to  the  strict  legal 
doctrine  that  it  is  only  interest  accruing  before 
maturity  of  the  obligation  that  is  denominated 
interest  in  the  true  sense,  and  that  that  which 
accrues  afterwards  is,  strictly  speaking,  dam- 
ages for  breach  of  the  contract  of  payment, 
and  also  to  the  contention  of  plaintiff  "that  in 
construing  the  contract  it  is  not  to  be  supposed 
that  the  parties  had  knowledge  of  or  reference 
to  these  legal  distinctions  when  the  contract 
was  made,  and  that  business  men  regard  the 
sum  recoverable  after  the  principal  is  due,  in 
their  dealings  with  each  other,  as  interest  in 
the  ordinary  sense  of  the  term,  and  not  as 
compensation  by  way  of  damages."  Chief 
Justice  Church,  in  delivering  the  opinion  of 
the  court,  said:  * 'Conceding  the  soundness  of 
this  position  [of  plaintiff's  counsel],  these  rec- 
ognized distinctions  may  be  resorted  to  by  the 
defendant  to  prevent  a  technical  or  arbitrary 
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construction  against  him.  The  true  rule  of 
construction  undoubtedly  is,  that  the  intent  of 
the  parlies,  to  be  gathered  from  the  language 
and  surrounding  circumstances,  is  to  prevail. 
The  intent  of  the  defendant,  ascertained  by 
legal  rules,  was  to  agree  to  pay  the  interest  ex- 
pressly provided  for  in  the  bond  only,  but 
when  the  plaintiff  urges  that  the  defendant  has 
employed  general  -words  guaranteeing  the  pay- 
ment of  interest  upon  the  bond  without  limi- 
tation, and  that  these  words  include  interest 
after  as  well  as  before  default,  and  claims  to 
enforce  the  rigid  rule  of  liabilit3r  therefor,  it  is 
pertinent  to  answer  that,  by  strict  legal  rules, 
interest  as  such  cannot  be  recovered  after  de- 
fault in  the  payment  of  the  principal,  and  that 
such  interest  is  not,  therefore,  within  the  lan- 
guage of  the  contract."  The  learned  judge 
continues:  "We  do  not  place  the  decisiod 
upon  this  narrow  ground,  but  prefer  to  rest  it 
upon  the  proposition,  that  by  the  plain  and  or- 
dinary meaning  of  language  used  in  the  con- 
tract, when  applied  to  the  facts  existing  at  the 
time  it  was  made,  the  interest  recoverable  after 
the  principal  became  due,  whether  it  is  re- 
garded as  interest  upon  a  continuing  contract 
or  as  damages  for  its  nonperformance,  was  not 
in  the  contemplation  of  the  parlies  at  the  time, 
and  was  not  the  interest  specified  and  provided 
for  in  the  defendant's  contract.  The  construc- 
tion contended  for  by  the  plaintiff  might  ren- 
der the  contract  as  burdensome  as  if  it  had 
been  a  guaraniv  of  the  payment  of  the  prin- 
cipal itself,  'fhe  defendant  might  never  be 
able  to  discharge  the  obligation,  except  by  the 
payment  of  the  principal,  and  in  that  case  the 
result  would  be  to  compel  him  substantially  to 
perform  a  contract  which,  it  is  conceded,  he 
never  entered  into."  The  .same  argument,  we 
think,  is  applicable  to  the  case  now  under  con- 
sideration. We  cannot  conceive  the  idea  that 
if,  at  the  time  of  making  the  guaranty,  the  ap- 
pellee had  ever  had  an  .intimation  that  his  obli- 
gation would  be  sought  to  be  extended  in  the 
end,  he  would  ever  have  entered  into  it.  It 
follows,  therefore,  that,  if  bound  at  all,  it  is 
not  because  he  so  intended  when  he  entered 
into  the  contract,  but  because  of  a  contingency 
which  some  technical  rule  required  him  to  an- 
ticipate and  provide  against. 

It  seems  to  us  that  a  guarantor  of  the  pay- 
ment of  interest  only, — a  mere  incident  of  the 
debt, — as  in  this  case,  is  entitled  to  even  greater 
consideration  at  the  hands  of  the  creditor  than 
one  who  has  guaranteed  the  whole  debt;  and 
the  reason  is  not  far  to  seek.  Such  a  guarantor 
cannot  (if  the  theory  of  plaintiff  be  correct)  pro- 
tect himself  by  the  usual  statutory  provisions, 
and  is  at  the  mercy  of  both  creditor  and  debtor; 
wholly  subjected  to  the  consetiuences  of  the  neg- 
lect of  the  one.  and  the  failure  of  the  other. 
The  principle  announced  in  the  case  of  Ham- 
ilton V.  Van  Rensselaer  supra,  was  reasserted  in 
Melick  V.  Knox,  44  N.  Y.  676,  except  that  in 
the  latter  case  the  theory  that  interest  accruing 
after  maturity  is  not  in  fact  interest,  but  dam- 
ages, which  seems  to  have  been  in  effect  dis- 
carded as  a  vital  principle  in  Hamilton  v.  Van 
Rensselaer,  is  maintained.  If  that  theory  be 
true,  of  course  it  is  an  additional  ground  of  the 
affirmance  of  the  judgment  in  the  case  now 
under  consideration.  However,  as  we  under- 
stand it,  to  break  the  force  of  this  theory,  ap- 
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pellaDt's  couDflel  call  our  attention  to  the  fact 
(bat,  as  a  settlement  of  a  controversy  once 
pending  here  this  court  has  in  several  cases  de- 
clared it  settled  law  with  us  that,  where  the  con- 
ventional rate  of  interest  is  merely  stipulated, 
and  no  words  employed  to  indicate  the  co-ex- 
istence of  the  rate  of  interest  with  the  debt, 
the  conventional  rate  ceases  at  the  maturity  of 
the  debt,  and  the  legal  rate  then  begins;  but  j 
that,  on  the  contrary,  when  words  are  em- 
ployed indicating  the  intention  of  the  parties 
to  have  been  that  the  conventional  should  be 
the  rate  until  the  debt  should  be  paid,  the  in- 
terest accruing  after  maturity  is  in  fact  in- 
terest, and  not  damages,  because  it  is  so  de- 
clared by  express  contract.  There  is  force  in 
this  argument,  but  we  are  inclined,  after  all, 
to  the  opinion,  in  view  of  the  peculiar  lan- 
guage of  our  Constitution,  and  the  object 
sought  to  be  attained  in  the  cases  referred  to, 
that  the  decisions  of  this  court  therein  were 


intended  to  extend  no  further  than  to  deter- 
mine what  should  be  the  percentage  before 
and  after  maturity  in  any  given  case;  and  that 
the  court  in  none  of  these  cases  had  in  con- 
templation the  distinction  between  the  name 
and  meaning  of  this  percentage  before  and  the 
same  after  maturity  of  the  debt;  and  conse- 
quently the  theory  existing  before  the  decisions 
as  to  this  distinction  remains  the  same  with 
us,  whatever  that  may  have  been.  But»this  is 
only  one  of  the  grounds  suggested  by  the  courts 
as  a  basis  for  the  rule  contended  for  by  ap- 
pellees. 

The  case  is  not  altogether  free  from  doubt, 
but  from  all  the  authorities  directly  in  point 
we  are  able  to  present  on  the  subject,  and  from 
reason,  equally  as  cogent  for  the  position  of 
the  court  below  if  not  more  so  than  for  the 
opposite  one,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  court  below,  a  nd  the 
same  is  therejore  afflrmed. 
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COMMONWEALTH  of  Pennsylvania 

v. 
Benjamin  F.  JUNKIN  et  al,  Appts. 

(170  Pa.  IW.) 

A  banker  who  receives  money,  knowing 
that  he  is  insolvent*  but  pnts  it  into  a 


special  envelope  with  intent  to  return 

it  to  the  depositor,  which  is  afterwards  done, 
without  making:  the  money  at'  any  time  part  of 
the  funds  of  the  bank,  is  not  eruilty  of  receivinsr 
money  from  a  depositor  with  knowledtre  that 
the  bank  is  insolvent,  which  under  Laws  1889.  6  1, 
is  declared  to  be  embezzlement. 

(July  18, 1886.) 


NOTK.— Criminal  liaMltty  for  receiving  deitottil  in 
hank  hnouHTig  of  its  insolvency. 

The  ieffislation  making  the  receivingr  of  deposits 
by  an  insolvent  banker  criminal  seems  to  be  of 
recent  origin.  But  it  seems  to  be  extending  into 
new  Jurisdictions  with  some  rapidity. 

The  court  in  Baker  v.  State,  64  Wis.  368,  mentions 
as  the  states  which  have  adopted  statutes  for  the 
punishment  of  bankers  who  receive  deposits  when 
insolvent,  the  foUowingr:  Illinois,  Iowa,  Kansas, 
Louisiana,  California,  Missouri,  South  Carolina, 
and  Michigan.  Wisconsin  bad  adopted  such  a 
statute  which  was  being  construed by^  the  court  at 
the  time  this  lint  was  compiled,  and  to  the  list  must 
be  added  New  York,  and  possibly  other  states. 

The  statutes  while  similHr  are  not  so  far  identical 
that  the  construction  of  one  will  necessarily  con- 
trol in  the  construction  of  others.  In  Missouri  the 
Constitution  establishes  the  liability.  But  it  has 
been  held  that  the  provisions  of  the  Missouri  Con- 
stitution are  not  self-enforcing.  Fusz  v.  Spaun- 
horst,  67  Mo.  iS66,  Overruling  Cummings  v.  Spaun- 
horst,  5  Mo.  App.  21. 

It  is  held  that  if  the  Constitution  states  that  cer- 
tain  acts  shall  be  a  crime,  ''the  nature  and  punish- 
ment of  which  shall  be  prescribed  by  law"  there 
will  be  no  olfense  until  the  legislature  has  defined 
the  crime.    State  v.  Sattley  (Mo.)  38  8.  \V.  41. 

And  also  that  the  provision  of  the  Missouri  Con- 
stitution for  the  punishment  of  managers  of  banks, 
who  receive  deposits  when  the  bank  is  Insolvent, 
does  not  apply  to  a  private  banker  but  is  confined 
to  incorporated  banking  institutions.  State  v. 
Kelsey,  89  Mo.  623. 

Although  private  bankers  are  included  in  the 
amendment  to  the  law  passed  in  1887.  State  v. 
Buck,  108  Mo.  622, 130  Mo.  479. 

ConstUutionality  of  statutes. 

The  statutes  have  been  attacked  as  unconstitu- 
tional in  several  instances.  In  Alabama  the  attack 
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was  successful.  It  was  there  held  that  a  statute 
which  imposes  a  fine  upon  a  banker  who  takes 
deposits  when  insolvent  of  double  the  amount  of 
the  deposits,  one  half  to  go  to  the  depositor, and  pro- 
vides for  imprisonment  in  default  of  payment,  but 
which  also  provides  that  repayment  of  the  amount 
of  the  deposit  sha  1 1  lie  a  bar  to  the  prosec  ution,  is  i  n 
violation  of  the  constitutional  provision  against  im- 
prisonment for  debt.  Carr  v.  State  (Ala.)  17  So. 
860.  But  in  other  states  having  somewhat  different 
statutes  the  attacks  have  failed. 

Such  an  act  is  not  class  legislation  within  the 
prohibition  of  constitutional  provisions.  Nor  is  it 
contrary  to  a  constitutional  provision  aKainst 
imprisonment  for  debt.  Robertson  v.  People,  20 
Colo.  279. 

In  Com.  V.  Smith.  11  Lane.  L.  Rev.  860,  the  Penn- 
sylvania act  of  May  9, 1889,  was  attacked  as  uncon- 
stitutional, but  the  court  without  directly  passing 
upon  the  question  upheld  the  indictment,  thereby 
implying  that  the  statute  was  constitutional. 

Such  acts  are  not  unconstitutional.  Baker  v. 
Stare,  64  Wis.  868. 

Effect  of  adoptinQ  existing  nomendalure  in  defining 
the  offense. 

Some  effort  has  been  made  to  defeat  the  effect  of 
the  statutes  on  the  ground  that  the  acts  did  not 
come  within  the  class  covered  by  the  name  applied 
by  the  statute.  But  it  has  been  held  that  it  is 
immaterial  that  the  statute  describes  the  offent!«  as 
embezzlement,  it  cannot  be  nullified  by  a  construc- 
tion which  reads  into  its  provisions  the  definition 
of  embezzlement.  Com.  v.  Kocknfellow,  163  Pa. 
139. 

So,  the  fact  that  the  statutory  definition  of  lar- 
ceny is  repugant  to  common-law  definition  doe$ 
not  make  the  statute  Invalid.  Stale  v.  Sattley  (Mo.) 
83  S.  W.  41. 

But  unless  the  legislature  expressly  denominates 
the  offense  as  a  felony,  it  will  be  considered  to  be 
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APPEAL  by  defendaDts  from  a*judgment  of 
the  Court  of  Quarter  Sessions  for  Perry 
County  convictiDg]^ihem  of  embezzlement  un- 
der the  statute  agamst  the  taking  by  bankers 
of  money  from  depositors  when  they  know 
the  hank  to  be  insolvent.     Reversed. 

The  facts  are  stated  in  the  opinion. 

.!/<f«8r«.  J.'C.  Buelier,  Lonis  E.  Atkis- 
•oii«  Charles  A«  Bamett,  and  C.  H. 
Berg^ner  for  appellants. 

Mmrs.  Luke  Baker,  District  Attorney. 
George  Kunkel,  Albert  Millar,  and  W. 
H.  Woods,  for  appellee: 

Appellants'  receipt  of  Rice's  money  is  within 
the  act  even  as  construed  by  appellants.  Rice 
was  a  depositor;  he  gave  his  money  to  them  as 
a  deposit;  they  received  it.  Is  it  any  the  less 
a  receiving  as  a  deposit  because  it  appears 
they  received  it  intending  to  return  a  like 
amount? 

If  this  were  a  civil  proceeding  they  would 
be  estopped  from  setting  up  the  defense  that 
their  receipt  of  the  money  was  not  a  receipt  as 
a  deposit. 

Wharton,  Contr.  §§  6,  707. 


The  interpretation  of  the  act  by  introduc- 
ing into  it  the  phrase  "as  a  deposit"  so  that 
the  receipt  of  money  must  be  such  as  will  cre- 
ate a  contractual  relation  between  the  person 
giving  and  the  person  receiving,  is  false  and 
absurd. 

This  interpretation  would  amount  to  a  nul- 
lification of  the  act.  It  violates  the  principles 
of  strict  construction  as  laid  down  in  Endlicb 
on  Interpretation  of  Statutes,  p.  453. 

^If  the  legislature  had  intended  that  a  con- 
tractual relation  should  exist  between  the  bank 
and  its  depositor,  and  that  without  it  no  con- 
viction should  be  had,  it  could  have  readily  so 
declared. 

The  technical  meaning  is  rejected  as  soon  as 
the  judicial  mind  is  satisfied  that  another  is 
more  a^eeable  to  the  object  and  intention. 

Endhch,  Interpretation  of  Statutes,  p.  101. 

Deaa,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1866,  the  defendants  entered 
into  copartnership  in  the  banking  business  at 
Bloomfield,  Perry  county,  with  three  others, 


and  be  a  mifideiiieanor.    Com.  v.  Schall,  12  Pa.  Co. 

Cl.554. 

HdbflMy  in  the  absence  of  statute. 

The  mere  failure  of  a  t>anker  to  disclose  his  insolv- 
ent condition  on  receivioff  a  deposit  does  not 
amount  to  a  false  representation  or  pretense  within 
the  meaninir  of  the  section  of  the  New  York  Penal 
Code  for  the  punishment  of  persons  obtaining 
property  by  such  means.  People  v.  Moore,  8  N.  7. 
("rim.  Bep.  458. 

Id  the  absence  of  express  statutes  the  mere  fall- 
ure  of  the  banker  to  repay  money  deposited  with 
him  cannot  be  embezzlement.  People  v.  Wads- 
worth,  68  Mich.  500. 

So,  tbe  mere  fact  that  the  banker  subjects  him- 
self to  prosecution  under  the  statute  does  not  neces- 
sarily make  him  iruUty  of  fraud  which  will  render 
him  subject  to  attachment.  Hughes  v.  Lake,  63 
Miss.  5S3. 

Who  liable. 

The  banker  is  liable  if  the  money  is  received  by 
the  cashier.   State  v.  Cadwell,  79  Iowa,  482. 

Although  deposits  are  received  contrary  to  the 
orders  of  the  manager  of  a  bank.  If,  after  learn  inar 
of  that  fact  he  does  not  repudiate  the  act  and 
return  them,  he  will  be  guilty  under  the  statute. 
State  V.  Mfert  (Iowa)  85  N.  W.  309. 

Tbe  mere  fact  that  the  manager  of  the  banks  is 
away  from  the  city  where  the  business  is  carried 
on  at  the  time  the  money  is  taken  by  the  teller, 
^lll  not  relieve  him  from  prosecution  Under  the 
Alabama  statute.    Carr  v.  State  (Ala. )  16  So.  150. 

The  managing  officers  of  tbe  bank  can  be  con- 
victed upon  receipt  of  tbe  deposit  by  a  subordinate. 
If  he  acted  under  their  authority.  State  v.  Sattley 
<Moj38g.  W.4]. 

The  Wisconsin  act  applies  to  persons  who  are 
themselves  engaged  in  the  business  of  banking, 
and  not  merely  to  employees  of  bankers  or  hanking 
corporations.    Baker  v.  State,  64  Wla.  368. 

LiabUity  of  partnership. 

A  partnership  cannot  be  found  guilty  of  the 
crime,  upon  proof  merely  that  the  individual 
wnners  were  insolvent  when  the  deposits  were 
received.  People  v.  Meadowcroft,  CT  Chicago  Le- 
wi Kews,  251. 

Insolvency  of  the  partnership  must  be  charged 
i^tbeattempt  Is  to  render  the  partnership  liable. 
Com.  V.  Delamater,  2  Pa.  Dlst.  R.  121. 
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Stifficieney  of  proof. 

The  burden  of  proof  is  upon  the  commonwealth 
Com.  V.  Sohall,  12  Pa.  Co.  Ct.  208. 

The  legislature  may  make  failure  within  thirty 
dayis  after  receipt  of  tbe  deposit  prima  facie  evi- 
dence of  knowledge  on  the  part  of  the  banker  that 
the  bank  was  insolvent  at  tbe  time  of  the  reception 
of  the  deposit.    Rot)ert8on  v.  People,  20  Colo.  279. 

It  must  be  shown  that  the  money  is  lost  by  being 
received  by  tbe  bank,  or  mere  receipt  of  a  deposit 
from  a  customer  who  is  Indebted  to  tbe  bank  for 
more  than  the  amount  of  tbe  deposit  is  not  suffi- 
cient.   Com.  V.  Delamater,  2  Pa.  Dlst.  R.  121. 

So,  under  tbe  Illinois  act  the  depositor  must  be 
shown  to  have  actually  lost  money  by  the  act  of 
the  banker  before  a  conviction  can  be  had.  There- 
fore if  the  money  is  brought  into  court  there  is  an 
end  of  the  prosecution.  People  v.  Meadowcroft, 
27  Chicago  Legal  News,  261. 

But  under  the  Kansas  act  the  information  need 
not  allege  that  loss  occurred  to  any  one  by  reason 
of  tbe  act  of  defendant.  State  v.  Myers,  54  Kan. 
206. 

Other  rttli/ngf. 

The  Iowa  act  applies  to  national  as  well  as  state 
banks,  and  is  not  void  when  applied  to  them  on  the 
ground  that  it  is  an  attempt  to  control  and  regulate 
the  business  operations  of  national  banks,  and  to 
prescribe  a  condition  upon  which  deposits  may  not 
be  received.    State  v.  Fields  (Iowa)  62  N.  W.  658. 

A  trust  company  is  not  within  the  provisions  of 
the  Missouri  statute  making  it  a  felony  for  tbe  offi- 
cers of  an  insolvent  tmnk  to  receive  deposits. 
Statev.  Reid,  125M0.43. 

Tbe  cause  of  the  failure  is  immaterial.  And  it 
is  also  immaterial  whether  tbe  insolvency  consists 
in  inability  to  pay  depositors  only,  or  to  pay  other 
liabilities.    Carr  v.  State  (Ala.)  16  So.  150. 

Under  Pennsylvania  act  an  indictment  is  suffi- 
cient which  charges  that  defendant  being  a  banker 
and  knowing  that  he  was  insolvent  received  money 
from  a  depositor.  Com.  v.  Rockafellow,  168  Pa. 
189. 

Money  i^eoeived  on  a  certiflcate  of  deposit  is  a  de- 
posit within  the  meaning  of  the  statute.  State  v. 
CadwelL.  79  Iowa,  432;  State  v.  Sattley  (Mo.)  83  S. 
W.  41. 

A  bank  Is  insolvent  within  the  meaning  of  the 
statute  wben  it  is  unable  to  meet  its  liabilities  as 
they  become  due  in  the  ordinary  course  of  busi- 
ness.   State  V.  Cad  well,  supra.  H.  P.  P. 
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under  the  name  of  "Perry  County  Bank,"  capi 
tal,  $30,000  In  the  year  1876,  by  death  and 
retirement,  the  number  of  partners  was  so  re- 
duced as  to  leave  but  these  two  defendants, 
who  continued  the  business  down  to  March  24, 
1894,  when  the  bank  closed  its  doors  because 
of  undisputed  insolvency.  The  defendants, 
from  the  time  the  bank  opened  until  it  closed, 
were  lawyers,  actively  engaged  in  the  practice 
of  their  profession  in  rerry  and  adjoining 
counties,  so  that  the  personal  attention  they 
^  gave  the  bank's  affairs  during  that  period  was 
only  such  as  men  in  their  situation  could  give. 
While  often  in  the  bank,  they  were  not  there 
in  daily  supervision,  exercising  that  watchful- 
ness the  nature  of  the  business  demanded. 
Sponsler,  it  is  true,  was  president,  and  inspected 
and  passed  upon  much  of  the  paper  discounted, 
but  he  did  not  watch  the  daily  balances  of  cus- 
tomers, and  guard  the  resources  of  the  bank 
from  depletion  by  bad  banking.  This  was  in- 
trusted to  the  cashier.  When  it  was  organized, 
William  Willis  was  chosen  cashier,  and  he  re- 
mained in  this  position  until  his  death  In  1891. 
when  his  son,  James,  who  had  been  an  assist- 
ant to  his  father  for  some  years  before  the  lat- 
ter's  death,  was  chosen  to  his  place.  He  then 
continued  as  cashier  until  the  bank  closed. 
Most  of  the  important  details  of  the  manage 
ment  were  intrusted  to  the  father  and  son 
while  cashiers.  In  the  interval  of  two  or  three 
weeks  between  the  death  of  the  father  and  the 
selection  of  the  son,  Sponsler,  one  of  defend- 
ants, acted  as  cashier.  Whether  defendants 
realized  the  fact  is  not  clear,  but  the  evidence 
now  makes  it  clear  that  at  this  time,  when 
James  Willis  succeeded  to  the  cashiership,  the 
bank  practically  was  insolvent,  because  alarge 
part,  if  not  all,  of  its  original  capital  had  been 
sunk,  and  no  new  capital  had  been  contrib- 
uted. The  bank,  under  the  new  cashier,  as  is 
usual  with  lame  institutions  of  that  character, 
went  limping  along,  in  hopes  of  bettering  its 
condition,  which,  however,  continued  to  grow 
worse,  until  the  end,  on  Saturday,  the  24th  of 
March,  1894.  Some  days  before  its  close, 
Junkin  without  doubt,  and  Sponsler  probably, 
knew  the  bank  was  very  seriously  embarrassed 
for  money.  Their  expectation  of  relief  from 
this  condition  is  not  material;  their  knowledge 
of  the  fact  is.  On  Saturday,  the  24th,  about  a 
Quarter  to  3  o'clock  and  just  before  the  bank 
finally  closed,  Josiah  Rice  handed  over  the 
counter,  us  a  deposit,  $20.  The  money  was 
received  by  Harry  R  Bonsall,  a  clerk,  acting 
under  Willis,  the  cashier,  and  although  after- 
wards returned  to  Rice,  nevertheless,  at  thel 
time,  the  money  was  mingled  with  the  general 
funds  of  the  bank.  After  the  bank  closed. 
Rice  instituted  this  criminal  prosecution  against 
Junkin  and  Sponsler,  bankers,  under  the  act 
of  May  9,  1889.  for  receiving  a  deposit, 
knowing  at  the  time  the  bank  was  insolvent. 
Being  convicted  and  sentenced  to  fine  and  im- 
prisonment, we  have  before  us  this  appeal. 

Appellants  prefer  sixteen  assignments  of  er- 
ror to  the  charge  of  the  court  and  answers  to 
points.  With  the  exception  of  the  eighth,  it 
would  be  a  waste  of  time  to  discuss  and  pass 
judgment  on  these  multiplied  complaints  of 
error.  While  the  gravity  of  the  consequences 
of  this  judgment  to  their  clients  doubtless  im- 
pelled counsel  to  press  them  upon  our  consid- 
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eration,  they  are  so  destitute  of  merit  that  an 
elaborate  review  is  not  called  for  by  any  duty 
on  our  part  to  the  commonwealth  or  the  de- 
fendants. The  case  was  most  carefully  and 
ably  tried.  The  learned  judge  of  the  court 
below  in  all  his  rulings  displayed  unassailable 
impartiality,  and  certainly  defendants,  unless 
as  to  the  assignment  noted,  havft  no  ground 
whatever  of  complaint.  All  assignments  ex- 
cept the  eighth  are  therefore  formally  over- 
ruled. 

The  eighth  involves  an  interpretation  of  ibe 
act  of  1889.  That  act  being  very  short,  we 
quote  it  in  full,  thus:  **8ec.  1.  Be  it  enacted," 
etc.,  'Hhat  any  banker,  broker,  or  officer  of 
any  trust  or  savings  institution,  national,  state, 
or  private  bank,  who  shall  take  and  receive 
money  from  a  depositor,  with  the  knowledge 
that  he,  they,  or  the  bank,  is  at  the  time  in- 
solvent, shall  be  guilty  of  embezzlement,  and 
shall  be  punished  by  a  fine  in  double  the 
amount  so  received,  and  imprisoned  from  one 
to  three  years  in  the  penitentiary."  The  title 
of  the  act  is  **An  Act  Relating  to  the  Receiv- 
ing of  Deposits  by  Insolvent  Bankers,"  etc. 
and  the  title  is  part  of  the  act,  to  be  resorted  to 
in  interpreting  it  There  are  three  essential 
elements  which  the  commonwealth  must  prove 
beyond  a  reasonable  doubt  before  the  jury  can 
find  the  guilt  which  the  act  makes  punishable: 
(1)  Actual  insolvency  at  the  time  the  money  is 
received;  (2)  knowledge  of  the  insolvency;  (8) 
the  receipt  of  the  money  as  a  bank  deposit. 
As  to  the  first  two  elements,  there  was  much 
evidence  tending  to  establish  the  fact  of  insol- 
vency on  and  long  prior  to  March  88,  1894, 
and  knowledge  of  such  insolvency  by  both 
Junkin  and  Sponsler;  and  the  verdict  of  the 
jury  on  competent  evidence,  under  proper  in- 
structions, has  established  both  in  favor  of  the 
commonwealth.  But  did  the  defendants,  as 
bankers,  in  the  face  of  the  prohibition  of  the 
statute,  receive  Rice*s  money  as  a  bank  deposit 
on  the  24th?  The  essential  element  of  crime. 
unless  otherwise  declared  by  statute,  is  the  in- 
tent to  commit  it,  or  the  wilfulness  of  it.  The 
legislature  can  declare  an  act  a  crime,  and 
make  it  punishable,  regardless  of  the  intent; 
but  this  statute  will  not  bear  such  interpreta- 
tion. Its  aim  is  to  punish  dishonesty;  the 
moral  guilt  which  prompts  to  falsehood  and 
deception;  for  there  is  necessarily  moral  guiJt 
on  the  part  of  a  banker  who,  with  knowledge 
of  insolvency,  receives  as  a  bank  deposit  the 
money  of  a  customer.  By  necessary  implica- 
tion, when  he  so  receives  it  he  says  to  the  de 
positor:  *'My  bank  is  solvent,  and  is  able  to 
repay  this  amount  when  called  for."  If  such 
were  not  the  implied  representation,  relied  on. 
too.  by  the  depositor,  he  would  not  leave  his 
money.  To  constitute  the  criminal  intent,  it 
is  not,  however,  necessary  that  the  banker  at 
the  time  intended  to  defraud  the  depositor. 
His  intention  to  repay  may  have  existed.  It  Is 
the  concealment  of  his  present,  to  him  known, 
inability  to  pay,  and  in  that  condition  receiv- 
ing, as  part  of  the  funds  of  the  bank,  the  de- 
positor's money,  which  he  knows,  without  the 
false  representation,  he  would  not  receive,  that 
constitutes  the  criminal  intent.  Was  Ric*»*s 
money  received  as  a  deposit  of  the  bank?  The 
defendants,  in  their  sixteenth  point,  the  answer 
to  which  is  the  subject  of  the  eighth  assign- 


1895. 


COMMOKWBALTH  V.  JUNKIN. 


127 


ment  of  error,  requested  the  court  to  iDStruct 
the  jury  •*that  if  they  believed  from  the  evi- 
dence that  WilHs  was  ordered  not  to  take  de- 
posits on  the  24th  of  March,  1895, — the  day  the 
money  of  Rice  was  taken, — ^and,  if  money  was 
taken,  that  it  must  be  returned,  and  it  was  re- 
turned, the  verdict  must  be,  *Not  guilty.'" 
To  this  the  court  made  answer:  **Thi8  point  is 
denied.  We  do  not  think  the  question  as  to 
whelber  the  money  deposited  was  to  be  re- 
turned, or  the  fact  that  it  was  afterwards  re- 
turned, is  material  to  the  case."  Is  this  rigid 
interpretation  of  the  act  warranted?  It  must 
be  borne  in  mind  that  there  was  evidence  to 
which  the  jury  were  to  apply  it  in  making  up 
their  verdict.  The  defendant  had  called  to  the 
stand  B.  F.  Junkin,  who  had  been  ill,  and 
confined  to  his  room,  from  the  Ist  of  February 
previous  to  the  24th  of  March,  the  day  the 
bank  closed.  He  stated  he  first  learned  of  its 
alarming  condition  on  the  evening  of  the  28d 
of  March.  On  the  morning  of  the  24tb  he  sent 
a  messenger  for  Willis,  the  cashier,  to  come  to 
his  house.  He  came,  and  he  said  to  him: 
*'  'Jim,  you  must  not  open  that  bank  this  day' 
Absolutely  you  must  not  do  it,'  He  says:  *I 
will  open  it.  I  must  open  it.*  *No,'  I  said,  *Jim, 
it  is  closed  now,  and  you  can  leave  it  closed, 
and  leave  it  stand  just  as  it  is.  This  thing  must 
stop.'  He  says:  'I  can't  close  the  bank  in  the 
daytime.'  'Why  not?  I  said.  .'Well,  I  can't 
ana  won't  close  it  in  the  daytime.'  I  said : 
•Jim,  if  you  won't  close  as  I  order  you  to  do, 
and  you  open  its  doors,  you  must  not  take 
one  deposit  this  dav;  not  over  its  counter  or 
anywhere  else.'  He  says:  *I  can't  open  the 
bank  and  not  take  deposits.  That  would 
not  be  banking.'  And  I  says:  *!  don't  want 
banking  to  go  on.  I  want  it  stopped.'  He 
says:  *I  will  open  the  bank,  and  take  deposits 
just  as  I  have  taken  deposits.'  I  said:  Mim,  if 
you  do  that,  you  doit  at  your  peril,  and  I  warn 
you  not  to  do  ft;'  and  I  said:  'If  you  persist  in 
doing  this,  if  you  persist  in  opening  the  bank 
against  my  order,  and  taking  deposits  against 
my  order,  then  take  care  of  yourself.  And  if 
you  receive  deposits,  then  make  special  de- 
posits of  them,  put  each  up  by  itself,  and  put  it 
by  itself,  and  return  it  to  the  depositors;'  and 
that  he  said  he  would  do."  This  statement  is 
corroborated  by  Mrs.  Junkin,  and  is  partially 
admitted  by  Willis,  the  cashier,  the  principal 
witness  for  the  commonwealth.  Willis  opened 
the  bank,  as  he  declared  he  would.  All  the 
deposits  except  two  or  three  taken  in  that  day 
were  marked  special,  and  the  money  and 
checks  put  in  special  envelopes,  and  afterwards 
returned.  They  never  entered  into  or  formed 
part  of  the  funds  of  the  bank.  Rice's  deposit, 
as  noticed,  was  taken  over  the  counter  by  Bon- 
sall,  and,  as  defendants  alleged,  inadvertently 
mingled  with  the  bank's  funds:  but  they  after- 
wards returned  to  him  a  like  amount*— $20. 
Putting  aside  for  the  present  the  question  raised 
as  to  Junkin's  answerability  criminally  for  the 
acts  of  hiH  agent,  assume  that  he  had  himself 
been  in  the  bank  (hat  day,  and  personally  re- 
ceived this  $20  at  the  counter,  and  had  put  it 
in  an  envelope,  marked  with  Rice's  name,  to 
be  returned  to  him  in  case  the  bank  closed,  and 
then  did  return  to  him  the  same  $20,  would 
that,  within  the  meaning  of  act.  have  been  the 
receipt  by  a  banker,  knowing  the  bank  to  be 
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insolvent,  of  money  on  deposit?  The  peril  to 
and  loss  of  the  depositor's  money  arises  from 
the  concealed  insolvency  of  the  bank;  but  if  it 
never  mingles  with  or  forms  part  of  the  bank's 
funds,  which  are  assets  for  the  payment  of 
creditors  generally,  remains  separate  from  all 
other  funds,  and  is, capable  of  absolute  identi- 
fication, so  that  it  may  be  returned,  and  is  act- 
ually returned,  that  does  not  constitute  the 
criminal  receipt  of  money  as  a  bank  deposit. 
The  real  deposit,  whether  on  time  or  call, 
when  passed  over  the  counter,  is  thereafter  the- 
property  of  the  Imnk  absolutely.  It  is  the  in- 
tention of  the  depositor  and  the  bank  that  the 
latter  shall  thereafter  use  it  as  its  own  by  loan- 
ing it  to  others,  and  paying  it  out  on  checks- 
drawn  by  others.  The  express  or  implied 
promise  of  the  bank  is  that  it  will  repay  him, 
not  that  money,  but  that  amount  of  money. 
In  the  case  we  are  supposing  the  intention  of 
the  banker  is  to  hand  back  the  identical  money 
received,  and  that  intention  is  manifested,  not 
by  what  he  says,  but  by  what  he  does,  not  only 
at  the  time,  but  afterwards.  This  method  of 
not  receiving  money  on  deposit  by  a  banker 
knowing  his  insolvency,  as  demonstrated  by 
the  event  here,  is  not  an  open,  unequivocal  ob- 
servance of  the  law.  He  subjects  himself  to 
the  peril  of  misconstruction  of  his  real  inten- 
tion, and  invites  criminal  accusation.  But, 
unwise  as  may  be  the  conduct,  if  no  intention 
in  fact  existed  to  appropriate  in  aid  of  bis  in- 
solvent bank  the  depositor's  money,  and  he  did 
not  in  fact  so  appropriate  it,  he  is  not  a  crimi- 
nal. If  such  a  transaction  is  not  a  deposit  by  a 
depositor,  if  there  be  no  contract  to  which  the 
minds  of  both  parties  assented,  then  it  is  not 
within  the  terms  of  the  act.  Penal  statutes 
which  inflict  punishment  must  be  strictly  con- 
strued. If  Junkin  himself  would  not  have- 
been  guilty,  had  he,  under  such  circumstances, 
I>ersonally  received  the  money,  he  would  not 
be  answerable  criminally  if  he  instructed  his 
agent  to  so  receive  it.  Whatever  may  be  the 
answerability  of  the  principal  for  the  wrongful 
act  of  his  agent  in  civil  actions,  he  is  not  an- 
swerable criminally  when  the  act  is  in  positive 
disobedience  of  his  explicit  instructions. 
Willis  was  the  agent  in  control.  Bonsall  was 
his  subordinate.  Whether  the  neglect  to  spec- 
ially mark  Rice's  deposit  was  wilful  or  inad- 
vertent on  their  part,  the  act  cannot  be  imputed 
to  Junkin,  whose  orders  were  directly  to  the 
contrary;  and  if  he  is  believed  in  his  statement 
that  he  had  l>een  confined  to  his  room  by  ill- 
ness for  months  before  and  months  afterwards, 
he  cannot  even  be  accused  of  neglect  to  per- 
sonally attend  in  the  bank  on  that  day  to  see 
that  his  orders  were  executed. 

As  to  the  other  defendant,  William  A.  Spon- 
sler,  there  is  testimony  that  for  a  year  before 
the  bank  closed  he  had  been  so  ill  as  to  be  con- 
fined most  of  the  time  to  his  bed.  On  the  day 
it  closed  he  was  in  a  very  dangerous  condition, 
and  wholly  unable  to  even  converse  on  busi- 
ness affairs.  Because  of  his  disability,  about 
a  week  before  the  bank  closed,  he  had  given 
his  son  power  of  attorney  to  take  his  place  in 
the  management.  The  son  testifies  that  he 
came  to  Bloomfield  from  Newport  on  Satur- 
day, the  24th,  and  about  11  o'clock  in  the  fore- 
noon went  into  the  bank,  and  gave  Willis  this 
instruction:  "James,  I  tell  you  what  I  want. 
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you  to  do.  All  the  money  that  you  take  in  to- 
day I  want  you  to  keep  separate,  each  parcel 
by  itself,  and  not  to  receive  it  as  a  deposit. 
Keep  it  by  itself,  and  on  Monday  return  it  to 
each  of  the  respective  parties  who  deposited  or 
left  the  money  with  you.  He  said:  *I  will  do 
so.'  And  he  said:  'That  is  what  Judge  Jun- 
kin  told  me  I  should  do  this  morning  and  that 
is  what  I  am  doing/  "  As  Ricfe's  deposit  was 
made  at  a  auarterto3  o'clock  in  the  aitemoon, 
when,  as  alleged,  according  to  both  defendants' 
instructions,  that  or  no  other  money  was  to  be 
received  as  a  bank  deposit,  it  follows  Sponsler's 
situation  is  the  same  as  Junkin's. 

Much  of  the  testimony  as  to  the  instructions 

fiven  Willis  was  contradictory  in  ils  character, 
ut  in  passing  on  this  assignment  of  error  we 
must  assume  the  defendants'  averments  to  be 
the  fact,  because  their  sixteenth  prayer  for  in- 
struction only  asked  the  court  to  say  to  the 
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urv:  If  they  believed  from  the  evidence 
illis  received  such  orders,  then  defendants 
were  not  guilty.  The  court's  answer  was,  in 
effect,  that  it  was  immaterial  what  they  l>e- 
lieved  from  this  evidence.  This  instructioB 
may  have  operated  to  the  conviction  of  defend- 
ants. We  think  the  learned  judg:e  of  the 
court  below  mistakenly  gave  too  rigid  ao  in- 
terpretation to  the  act  of  1889  in  favor  of  the 
common  wealth.  Under  that  interpretation  the 
negligent,  incompetent,  and  unfortunate  banker 
can  1^  convicted  of  a  serious  crime,  as  well  as 
the  swindling  and  dishonest  one.  This  was 
not  the  object  of  the  act.  If  the  legislature  in- 
tend such  result  it  must  be  accomplisbed  by 
a  law  leaving  no  reasonable  doubt  oi  such  in- 
tention. 

The  judgment  u  reversed,  and  at?.  f,d,n. 
awarded. 
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1.  An  owner  in  fee  simple  maJies  an 
oil  and  gum  lease  for  a  term  of  five  years, 
and  as  much  longer  as  the  premises  are  operated 
lor  oil  and  gas,  or  the  rent  lor  failure  to  com- 
mence operating  is  paid,  lor,  among  pther  things, 
one  eighth  part  of  all  oil  produced  and  saved,  to 
be  delivered  in  the  pipe  lines  to  the  credit  of  the 
lessor.  The  lessor  then  sells  and  conveys  one  undi- 
vided moiety  of  the  one  sixteenth  part  of  ali  the 
oil  produced  and  saved.  Afterwards,  but  before 
any  oil  is  bored  for  or  produced,  the  lessor  sells, 
grants;  and  conveys  the  land  in  fee  simple  to  his 
six  children,  to  each  one  a  part,  by  metes  and 
bounds,  in  consideration  of  natural  love  and  af- 
fection, by  deed  of  general  warranty,  "except 
that  the  party  of  the  second  part  takes  the  same 
subject  to  any  lease  for  oil  or  gas  made  by  the 
party  of  the  flret  part  or  any  sale  of  royalty  for 
oil  or  gas  made  by  him;"'  and,  by  the  same  deed, 
he  retains  full  control  of  said  land  in  all  respects 
and  for  all  purposes,  during  his  lifetime.  Soon 
thereafter  oil  wells  are  bored,  and  oil  produced, 
saved,  and  put  in  the  pipe  lines  in  large  quanti- 
ties. He/d,  the  one-eighth  royalty  goes  of  right 
to  the  tenant  for  life  and  his  grantees,  during  the 
continuance  ol  the  estate  for  life,  and  not  to  the 
owners  in  fee  of  the  estate  expectant  thereon. 

2.  The  tenant  of  an  estate  for  life,  unless 
restrained  by  covenant  or  agreement,  has  a 
right  to  the  full  enjoyment  and  use  of  the  land 
and  all  its  profits  during  his  estate  therein,  in- 
cluding mines  of  oil  or  gas  open  when  his  life 
estate  begins,  or  lawfully  opened  and  worked 
during  the  existence  of  such  estate. 

*Headnote8  by  Holt,  P. 


Note.— For  nature  of  property  in  mineral  oil, 
see  Williamson  v.  Jones  (W.  Va.)  25  L.  R.  A.  222,  and 
note. 

For  right  of  dower  in  mines,  see  Seager  v.  Mc- 
Cabe  (Mich.)  16  L.  K.  A.  247. 
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APPEAL  by.  defendants  from  a  decree  of  the 
Circuit  Court  for  Marion  County  affirm- 
ing a  decree  of  the  trial  court  in  favor  of 
plaintiffs  in  an  action  brought  toenioin  the  de- 
livery of  certain  oil  or  its  proceeds  to  appel- 
lants who  claimed  under  an  assignment  from 
the  life  tenant  of  the  property.     Kecersed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  S.  Meredith  and  John  Bam- 
sel,  for  appellants: 

Defendants  Bartlett  and  Brand  are  entitled 
to  the  one  half  of  the  royalty,  or  the  one  six- 
teenth of  all  of  the  oil  produced  from  said  wells 
by  virtue  of  being  the  assignees  or  grantees  of 

Hurst  Y.  Hurst,  7  W.  Va.  289;  Chandler  v. 
Chandler,  55  Cal.  267;  2  Devlin,  Deeds,  961. 

The  life  tenant,  whether  by  curtesy  in  dower, 
or  by  the  act  of  the  parties,  is  entitled  always 
to  occupy,  use,  and  control  the  land  in  all  re- 
spects and  for  all  purposes  so  as  to  derive  the 
greatest  benefit  and  profit  therefrom,  without 
committing  waste. 

Tiedeman,  Real  Prop.  §  72. 

A  lease  of  land  for  the  sole  and  only  par- 
pose  of  mining  and  excavating  for  oil  vests  a 
corporeal  interest. 

Barker  v.  Dale,  8  Pittsb.  190,  8  Mining  Rep. 
594. 

Oil  in  place  is  realty,  but  it  becomes  person- 
alty by  severance, — a  iikiuf  the  lessee  under  the 
Nay  lease  had  a  perfect  right  to  do  and  is  do- 
ing within  the  lifetime  of  Elijah  Kerns. 

WiUiamson  v.  Jones,  89  W.  Va.  281,  25  L. 
R.  A.  322, 

When  profits  result  from  property  in  which 
there  is  an  estate  in  reversion  or  remainder,  and 
also  an  estate  in  possession,  they  follow  the 
right  of  possession  and  go  to  the  person  who  is 
entitled  to  the  possession  at  the  time  when  they 
accrued  or  became  due. 

Allen  V.  DeQroodt,  98  Mo.  159,  14  Am.  8t. 
Rep.  638,  note. 
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It  is  not  waste  in  a  tenant  in  dower  of  coal 
lands  to  take  coal  to  any  extent  from  a  mine 
already  open,  or  to  sink  new  shafts  into  the 
same  veins  of  coal. 

Crouch  V.  Put  pear,  1  Rand.  (Va.)  258, 10  Am. 
Dec.  528:  Findlay  v.  Smith,  6  Munf.  143.  8 
Am.  Dec.  733;  Macaulay  v.  Dismal  Swamp 
Land  Co.  2  Rob.  (Va.)  507;  Lefners  v.  Henke, 
73  III.  405,  24  Am.  Rep.  263. 

So  far  as  the  rights  of  the  life  tenant  are 
concerned,  there  is  no  distinction  between  a 
mine  open  at  the  beginning  of  the  estate,  and 
the  right  to  open  one  at  that  time,  which  right 
is  or  may  be  exercised  at  any  lime  during  the 
continuance  of  the  life  tenancy. 

Pnddp  V.  Griffith,  150  III.  560 

Messrs,  Alfred  Caldwell,  W.  P.  Hub- 
bard, Raphael  Hay  den,  and  Frank 
Harden  also  for  appellants. 

Messrs.  John  A.  Hutchinson,  A.  B. 
Flemmin^,  U.  N.  Arnett,  and  Charles 
Powell  for  appellees. 

Holt,  P.,  delivered  the  opinion  of  the  court: 
F.  W.  Bartlett  and  H.  P.  Brand,  appellants 
•on  appeal  from  a  final  decree  entered  by  the 
circuit  court  of  Marion  county  on  the  26th  day 
of  May,  1894,  giving  Koen  the  oil  in  question, 
as  against  Bartlett  and  Brand,  the  adverse 
claimants.     On  the  19lh  day  of  September, 

1892,  defendant  Elijah  Kerns  was  the  owner 
in  fee  simple  and  occupant  of  a  tract  of  land 
of  75  acres  situate  in  Marion  county,  on  Whet- 
stone run,  within  the  productive  part  of  the 
Manningion  oil  field,  as  shown  by  the  event. 
On  that  day  he  executed  to  C.  S.  !Nay  a  lease 
tor  that  part  north  of  the  county  road,  to  mine 
and  operate  for  oil  and  gas  for  the  term  of  ^ye 
years,  and  as  much  longer  as  the  premises 
might  be  operated  for  oil  and  gas,  at  a  royalty 
-of  one  eiehth  of  the  oil  delivered  in  the  pipe 
line.  On  the  4th  day  of  March,  1893,  Nay 
sold,  transferred,  and  assigned  his  lease  to 
plaintiff  O.  N.  Koen.  By  deed  dated  28th  of 
September.  1892,  Elijah  Kerns  had  sold  and 
<;onveyed  to  O.  N.  Koen  the  undivided  moiety 
of  the* one-sixteenth  part  of  all  the  oil  and  gas 
produced  and  saved  from  said  land  so  leased. 
By  deed  dated  30th  September,  1892,  O.  N. 
Koen  sold  and  conveyed  one  undivided  two 
thirds  of  his  interests  conveyed  to  him  by 
Kerns  to  Thornton  F.  Koen  and  J.  T.  Koen. 
Oliver  N.  Koen,  by  deed  dated   October  5, 

1893,  sold  and  assigned  the  Nay  oil  lease  to 
the  South  Penn  Oil  Company,  who  opened  the 
mine,  found  oil,  and  are  producing  it  in  large 
quantities.  Elijah  Kerns,  by  six  separate 
deeds,  dated  December  3,  1892,  for  natural 
love  and  affection,  sold  and  conveyed  in  sever- 
alty, by  metes  and  bounds,  to  his  six  several 
children,  in  fee  simple,  in  expectancy  on  the 
grantor's  life  estate  thereby  retained  and  re- 
served to  himself,  the  said  tract  of  land  leased 
as  aforesaid.  Whatever  interests  these  expect- 
aut  owners  of  the  inheritance  had  came  by 
various  conveyances  to  the  plaintiffs,  O.  N, 
Koen  et  al.  These  deeds  to  the  children  are 
all  alike,  and  any  one  will  answer  our  present 
purpose : 

Elijah  Kerns  to  Emeline  Hays.     Deed. 

This  deed,  made  this  8d  day  of  December, 
in  the  year  1892,  between  Elijah  Kerns,  of 
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Marion  county.  West  Virginia,  grantor,  of  the 
first  part,  and  Emeline  Hays,  of  the  same 
county  and  state,  grantee,  of  the  second  part, 
witnesseth:  That  for  and  in  consideration  of 
the  love  and  affection  of  the  said  Elijah  Kerns 
for  his  said  daughter,  Emeline  Hays,  formerly 
Emeline  Kerns,  and  other  valuable  considera- 
tions, the  party  of  the  first  part  does  grant  and 
convejr  unto  the  party  of  the  second  part  the 
following  described  real  estate,  to  wit:  A  tract 
or  parcel  of  land  lying  on  Whetstone  run,  in 
Mannington  district  of  Marion  county,  ad- 
joining lands  of  Rachel  A.  Jones,  M.  E.  Hol- 
bert.  C.  C.  Fox,  and  Nimrod  Hays,  and 
bounded  as  follows:  'Beginning  at  a  stone  by 
the  road,  and,  with  line  of  said  Rachel  A. 
Jones,  8.,  84  E.,  38  poles,  to  pointers;  thence, 
with  Holbert's,  S.,  16  W.,86i  poles,  to  poin- 
ters, to  C  C.  Fox;  and  with  his  line,  N., 
71  W.,  38i,  to  stone:  and,  with  the  road  and 
Havs'  line,  N,  50  W.,  18  poles,  to  stone;  N., 
68  E.,  10  pole?,  to  stone;  N.,  34  E.,  16  poles, 
to  the  beginning,— containing  nine  (9)  acres, 
more  or  less,  with  its  appurtenances  and 
privileges.  And  the  party  of  the  first  part 
covenants  with  the  party  of  the  second  part 
that  he  has  good  right  and  title  to  said  prop- 
erty, and  that  they  will  warrant  generally  the 
the  same,  except  that  the  seconcf  party  takes 
the  same  subject  to  any  lease  for  oil  or  gas 
made  by  said  first  party,  or  any  sale  of  royalty 
for  oil  or  gas  made  by  him,  and  that  the  said 
first  party  retains  full  control  of  said  land  in 
all  respects  and  for  all  purposes  during  his 
lifetime,  and  the  second  party  takes  said  land 
as  her  full  share  of  said  Elijah  Kerns'  real 
estate.  Witness  the  following  signature  and 
seal. 

bis 
Elijah  X.  Kerns.    [Seal.] 
mark. 

Elijah  Kerns,  by  deed  dated  18th  November, 
193,  in  consideration  of  $2,400,  sold,  granted, 
and  conveyed,  by  deed  of  general  warranty, 
to  F.  W.  Bartlett,  H.  P.  Brand,  and  another 
the  undivided  one  sixteenth  part  of  all  oil  and 
gas  in  and  under  said  tract  of  land  of  75  acres. 
This  one  sixteenth  of  the  oil  which  the  South 
Penn  Oil  Company  has  produced,  and  is  now 
producing,  and  putting  in  the  pipe  line,  is  the 
matter  now  in  controversy.  The  plaintiffs,  O. 
N.  Koen  and  others,  claim  it  by  virtue  and 
effect  of  the  deeds  from  Kerns  to  his  children. 
F.  W.  Bartlett  and  H.  P.  Brand  claim  it  by 
virtue  of  the  above  deed  from  Kerns,  the  life 
tenant,  by  reservation.  Koen  claims  it  as  hav- 
ing passed  to  the  children  as  owners  in  fee  in 
expectancy  by  such  deMs.  Koen  filed  his  bill 
to  prohibit  the  pipe  line  from  delivering  it  or 
its  proceeds  to  Bartlett.  Bartlett  answered, 
setting  up  his  title  as  the  owner.  The  inter- 
mediate court,  by  decree  of  Hd  March,  1894. 
put  it  in  the  hands  of  a  receiver  to  sell,  and 
holds  the  proceeds  for  the  one  who  should  be 
held  to  be  entitled.  The  intermediate  court, 
by  decree  of  26tb  May,  1894,  held  that  Bartlett 
and  Brand  were  not  entitled  to  the  said  one 
sixteenth  of  said  oil  in  the  pipe  lines,  but 
that  plaintiffs,  O.  N.  Koen  and  others,  were 
entitled  thereto,  and  decreed  accordingly.  On 
appeal  to  the  circuit  court,  by  decree  of  De- 
cember 4,  1894,  the  decree  of  the  intermediate 
court  was  aftlrmed,  and  Bartlett  and  Brand 
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appealed.  The  point  in  dispute  turns  on  tbe 
legal  effect  upon  the  right  to  the  oii  produced, 
and  put  in  the  pipe  line*  under  the  oil  lease  of 
the  deeds  from  Kerns  to  his  children. 

It  is  conceded  on  both  sides  that  Elijah 
Eerns  gave  a  right  to  mine  for  oil  and  gas,  and 
that  the  South  Penn  Oil  Company  has  pro- 
duced, and  is  producing  it  lawfully,  and  plac- 
ing it  in  the  pipe  line,  as  profits  produced  and 
issuing  from  the  mines  of  the  freehold,  not 

opened  in  fact  until  the  —  day  of ,  1893, 

aftef  the  conveyance  to  the  children.  It  is 
conceded  on  both  sides  that,  by  these  deeds  to 
his  children,  Kerns  reduced  himself  to  a  tenant 
of  a  conventional  life  estate,  seised  of  the  pres- 
ent freehold  estate  in  possession,  subject  to  oil 
lease;  while  his  children  became  the  owners  in 
fee  in  expectancy,  vested  in  right  of  present 
ownership,  but  not  having  the  riffht  of  present 
possession  and  enjoyment.  See  HurBi  v.  Hvrst, 
7  W.  Va.  289,  389.  Whether  it  is  with  or 
without  impeachment  for  waste  is,  in  the  view 
here  taken,  immaterial.  That  a  fee  may  well 
be  granted  with  reservation  of  the  usufruct  for 
life,  see  Crihb  v.  Boger9,  12  8.  C  564,  82  Am. 
Rep.  511;  Wangh  v.  Wauyh,  84  Pa.  850,  24 
Am.  Rep.  19l:i>oe,  8mith,  v.  Grady,  2Dev.  L. 
395;  Hatch  v.  Thompson,  3  Dev.  L.  411;  Hodges 
V.  Spicer,  79  N.  C.  223.  Bearing  on  the  ques- 
tion involved,  we  have,  amonc others,  the  cases 
of  FiMlny  v.  Smith  (1818)  6  Siunf.  143,  8  Am. 
*  Dec.  783;  Crouch  v.  Puryear  (1822)  1  Rand. 
(Va.)  258,  10  Am.  Dec.  528;  Mncaulay  v.  Dis- 
mal Stramp  JAind  Co.  (1843),  2  Rob.  (Va.)  507, 
525;  and  Williamson  v.  Jones  (1894)  89  W.Va. 
231,  25  L.  R.  A.  222. 

Upon  the  strength  of  these  cases,  it  is  con- 
ceded by  both  parties  that  mines  of  oil  and  of 
gas  in  place  are  land,  and,  as  such,  go  with  the 
inheritance;  and  it  must  be  conceded  that  the 
life  tenant  is  vested  with  the  ownership  there- 
of as  land,  as  being  seised  of  the  immediate 
freehold  in  his  possession,  which  possession 
extends  from  top  to  bottom,  to  the  subsurface 
as  much  as  to  the  surface,  — in  other  words, 
to  the  land  as  a  whole, — or  the  tenant  for  life 
has  a  freehold,  as  well  as  tenant  in  fee  (Co. 
Litt.  43b;  4  Comyns.  Dig.  62);  and  that  the 
owners  of  tbe  inheritance,  have  no  more  right 
to  approach  by  a  tunnel  and  break  and  enter 
his  superficial  close,  than  they  have  to  break 
and  enter  his  close  on  the  surface.  Their  estate 
of  inheritance  is  vested  in  right  of  interest,  but 
not  in  right  of  enjoyment.  Their  estate  is  ex- 
pectant on  the  determination  of  the  life  estate. 
It  is  the  du,ty  of  the  life  tenant  to  spare  and 
preserve  the  corpus  of  the  inheritance,  and  of 
the  owners  of  the  fee 'in  expectancy  <o  wait, 
for  they  have  no  present  right  of  use  and  en- 
joyment, and  cannot  exercise  any  right  by  an 
ticlpation;  and  their  respective  duties  point  out 
their  respective  rights.  It  is  further  conceded, 
on  tbe  strength  of  these  cases  and  of  the  books 
generally,  that  if  these  mines  of  oil  and  gas 
had  been  open  when  Kerns,  by  cutting  down 
his  fee,  came  in  as  tenant  for  life  of  the  imme- 
diate freehold,  then  he  would  have  a  right  to 
work  them  during  the  continuance  of  his  estate, 
and  take  the  issues  and  profits  thence  produced ; 
for  these  two  are  derivative  parts  of  one  estate: 
each,  in  quantity  of  ownership  and  order  of 
enjovment.ismeasured  and  determined  by  time; 
and,' though  both  are  vested  in  right,  the  life 
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tenant  has  the  hither  segment, — the  immediate 
freehold, — ^and  therefore  the  sole  right  to  hold, 
use,  and  enjoy.  And,  if  the  mine  is  **open" 
when  he  comes  in,  then  we  conclude  that  the 
one  who  had  the  right  to  say  has.  by  hi» 
actions,  which  speak  louder  than  words,  mani- 
fested his  intention  that  it  may  be  worked. 
Hence  the  life  tenant  may  lawfully  mine,  sever, 
and  convert  the  mineral  from  land  into  person- 
alty; and  this  is  something  in  whioh  tbe  owner 
of  the  expectant  estate  of  inheritance  has  nO' 
right.  He  has  a  vested  right  in  it  as  land,— 
nothing  more,— and,  if  the  severance  is  unlaw- 
ful, may  sue  at  law,  enjoin  in  equity,  and  have 
an  account.  University  v.  Tucker,  31  W.  Va. 
621.  But  when,  by  lawful  severance,  it  ceases 
to  be  land,  his  right  ceases,  and  tbe  owner  of 
the  immediate  freehold  takes  the  issues  and 
profits;  for,  under  the  law,  he  has  a  right 
to  the  full  enjoyment  and  use  of  the  land  and 
all  its  profits  during  his  estate  therein.  2  Bl. 
Com.  122;  Williams  v.  Pearson  (1862)  38  Ala. 
299,  309;  Crouch  v.  Puryear,  I  Rand.  (Va.)258.. 
10  Am.  Dec.  528;  1  Minor,  Inst.  546,-  Wms. 
Real  Prop.  17ih  ed.  127;  1  Crabb,  Real  Prop. 
i5 100;  Tiedeman.Real  Prop,  t^i^  2-75;  Kerr,  Real 
Prop.  S  682;  Jackson,  Murphy,  v.  Van  Hot  sen,  1 
Sharswood  &  B.  Lead.  Cas.  Real  Prop.  191, 
206;  MacSwinney,  Mines,  pp.  46,  47;  2  Minor,. 
Inst.  602;  Eley*s  Appeal  (1883)  103  Pa.  307. 
The  rule  is  well  settled*  thai  a  tenant  for  life, 
when  not  precluded  hy  restrainioe  words,  may 
not  only  work  open  mines,  but  may  work  them 
to  exhaustion;  and  it  is  settled  law  that  the 
rents  of  an  open  mine  are  income  and  go  to  tbe 
tenant  for  life.  Rankings  Appeal  (Pa.)  2  L  R. 
A.  429.  Lawfulness  of  severance  and  conver 
sion  into  personally  seem  to  be  tbe  reason  of 
the  doctrine  of  the  life  tenant's  right  to  the 
rents  and  profits  produced  from  open  mines.. 
A  mine  lawfully  leased  to  be  opened  is  an 
"open  mine."  within  the  reason  of  the  rule  as- 
laid  down  in  these  cases;  and  when  lawfully 
opened  and  worked,  as  in  this  case,  during  the 
time  that  the  freehold  estate  of  the  life  tenant 
continues,  the  profits  issuing  therefrom,  thus 
lawfully  severed  and  produced,  belong  of  right 
to  him;  for  tbe  term  "profit"  in  law,  compre- 
hends the  produce  of  the  soil,  whether  it  aris<? 
above  or  below  the  surface,  including  product 
of  mines,  as  well  as  the  herbage  growing  ou 
the  surface. 

In  the  latter  part  of  the  clause  of  general 
warranty  the  grantor,  Elijah  Kerns,  in  the- 
deeds  to  his 'children,  makes  an  exception  re- 

?[uiring  the  grantee  to  take  subject  to  ihe  lease 
or  oil  and  gas  and  his  sale  of  royalty;  and  it 
is  said  that  inasmuch  as  the  grantor  stops  there, 
not  excepting  the  unsold  part  of  the  royalty, 
therefore  he  meant  it  to  go  with  the  estate  id 
fee  in  expectancy,  granted  to  his  children.  But 
the  answer  is,  that  was  tbe  place  to  except  what 
he  had  parted  with,  and  what  he  reserved  and 
retained  found  its  proper  place  in  the  clause  of 
reservation,  retaining  a  life  estate,  and  as  an 
incident  thereof. 

This,  in  my  view,  decides  the  case  in  favor 
of  Bartlett  and  Brand,  and  requires  the  two 
decrees  they  complain  of  to  be  reversed,  for 
they  are  the  grantees  of  the  life  tenant,  and,  as 
to  the  one  sixteenth  of  the  oil,  have  succeeded, 
by  purchase  to  his  rights. 
Rehearing  denied. 
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*!•  An  act  makiii^  it  unlawAilfbr  the 
owner  of  ho|^  to  permit  them  to  run  at  large 
Is  an  exercise  of  the  police  power. 

8.   The  county  court  is  the  police  court 

of  the  county,  and  to  it  the  legislature  may 
specially  delegate  the* exercise  of  such  power 
in  specified  cases. 
8.  The  act  of  the  lefrislatnre  approved 
April  !•  1873  'see  Acts  IST^rd,  p.  175),  does 
not  violate  any  constitutional  right  of  the  citizen, 
or  contravene  any  requirement  of  such  organic 
law. 

(November  18. 1805.) 

ERROR  10  the  Circuit  Court  for  Monon- 
jsalia  Countv  to  review  a  judgment  in 
favor  of  plaintiff  io  an  action  brouejht  to  re- 
cover damages  for  injuries  alleged  to  have  been 
caused  by  hogs  belonging  to  defendant  which 
were  unlawfully  permitted  to  run  at  large. 
Writ  dismissed. 

The  facts  are  slated  in  the  opinion. 

MefiSTS.  George  C.  Stur^ss  and  Joseph 
Moreland  for  plaintiff  in  error. 

Mr.  L.  V.  Keck  for  defendant  in  error. 

Holt,  P.,  delivered  the  opinion  of  the  court: 
An  action  of  trespass  before  a  justice  of 
Monongalia  County,  taken  by  certiorari  to 
the  circuit  court,  judgment  of  the  justice  set 
aside,  cause  retained  and  tried,  de  now,  and 
brought  here  by  defendant,  Bell,  on  the  ground 
of  involving  the  constitutionality  of  the  law  on 
which  the  action  is  founded.  Chapter  77  of 
the  Acts  of  1872-73,  p.  175,  provides  (sec.  1) 
that  it  shall  be  unlawful  for  owners  to  per- 
mit their  hofirs  to  run  at  large  in  the  county  of 
Harrison;  giving  the  owner  of  the  property  in- 
jured by  bogs  running  at  large  double  damages, 
and  a  lien  on  the  hogs  for  the  payment 
thereof,  and  the  right  to  distrain,  and,  after 
notice,  to  sell,  etc.,  as  could  be  done  at  com- 
mon law.  The  clause  here  brought  in  ques- 
tion is  the  following:  *'The  provisions  of  this 
act  shall  extend  to  all  the  counties  in  the  state, 
provided,  that  the  county  court  may  upon  the 
petition  of  100  voters  of  the  county  direct  to 
nave  the  same  enforced  in  their  said  county  or 
in  any  district  or  districts  thereof."  On  the 
11th  day  of  November,  1881,  the  county  coiirt 
of  Monongalia  county,  upon  the  petition  of  100 
voters  of  the  county,  by  order  entered  of  rec- 
ord, directed  that  the  provisions  of  chapter 
77  of  the  act  of  April  1,  1873,  should  be  en- 
forced in  Clinton  district,  of  said  county.  On 
the  27th  day  of  February,  1885,  taking  effect 
March  2,  the  general  law  on  the  subject  was 
passed  as  we  now  find  it  in  Code  1891,  p.  593, 
chap.  60,  §i5  8a  et  seq.  Is  this  law  unconstitu- 
tional?   That  is  the  only  question. 

^Headnotes  by  Holt,  P. 

Note.— For  owner^s  liability  for  trespasslnsr 
animals  in  gpeneral,  see  note  to  Bulpit  v.  Matthews 
(111.)  2S  L.  R.  A.  56. 

For  delegation  ol  legislative   power  to  county 
boards,  see  noU  to  Dougherty  v.  Austin  (Cal.)  16  L. 
B.  A.  161. 
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In  every  case  where  one  man  has  a  right  to 
exclude  another  from  his  land,  the  common 
law  encircles  it,  if  not  inclosed  already,  with 
an  imaginary  fence.  Doct.  &  Stud,  dialogue 
1 ,  p.  80,  chap.  8.  And  to  break  such  imaginary 
fence,  and  enter  the  close  of  another,  is  a 
trespass,  giving  rise  to*  the  action  of  trespass 
quare  elausum /regit.  And  the  man  is  answer- 
able for  not  only  bis  own  trespass,  but  for  that 
of  his  cattle  also:  for  if,  by  his  negligent  keep- 
ing, they  stray  upon  the  land  of  another, — and 
much  more  if  he  permits  or  drives  them, —and 
they  then  tread  down  bis  neigh t)or'8  herbage 
and  spoil  bis  corn  or  trees,  this  is  a  trespass  for 
which  the  owner  must  answer  in  damages. 
And  the  law  gives  the  parly  injured  a  double 
remedy  in  this  case,  by  permitting  him  to 
distrain  the  cattle  thus  damage  feasant  (or  doing 
damage)  till  the  owner  shall  make  him  satisfac- 
tion, or  else,  by  leaving  him  to  the  common 
remedy  in  foro  contensioso,  by  action.  3  Bl. 
Com.  211.  See  Uolladay  v.  Marsh  (1829),  3 
Wend.  142,  20  Am.  Dec.  678.  All  chattels 
trespassing  on  land  may  be  distrained  damage 
feasant.  BComyns'Dig.  478.  Blackstone  uses 
the  term  "cattle"  as  a  general  one,  compre- 
hending sheep,  oxen,  swine,  and  horses.  1 
Bl.  Com.  298.  It  may  comprehend  anv  live- 
stock kept  for  use  or  profit;  animals  useful  for 
food  or  labor.  Anderson,  Law  Diet.  p.  165. 
The  rule  does  not  apply  to  damage  done  by 
cattle  straying  off  a  highway  on  which  they 
are  being  lawfully  driven.  In  such  case  the 
owner  is  liable  only  on  proof  of  negligence. 
See  Pollock,  Torts,  i05.  Cattle  trespass  is  an 
old  and  well  settled  head, — perhaps  the  oldest. 
It  is  the  nature  of  cattle  and  other  livestock  to 
stray,  if  not  kept  in.  and  to  do  damage  if  they 
stray;  and  the  owner  is  bound  to  keep  theno 
from  straying,  at  his  peril.  Id.  404.  In  brief,, 
the  common-law  doctrine  is  that  the  owner  of 
cattle  must  fence  them  in.  He  is  not  compelled 
to  fence  the  cattle  of  others  out.  His  imaginary 
close  does  that.  Owing  to  change  of  circum- 
stances, and  the  inadaptability  due  in  part  to 
the  settling  of  a  new  country,  in  this  state  a 
different  rule  prevails.  The  owner  of  land 
must  fence  out  the  cattle  of  others.  He  need 
not  fence  in  his  own.  He  takes  the  risk  of  loss 
of  them,  or  injury  to  them,  from  their  running 
at  large  and  wandering  into  danger.  Blaine  v. 
Chesapeake  <fe  0.  R.  Co.  (1876)9  W.  Va.  252; 
Baylor  v.  Baltimore  <fe  0.  R.  Co.  Id.  270. 
The  common-law  doctrine  rests  on  public  expe 
diency,  and  was  anciently  guarded  by  strict 
rules.  The  converse  rule  in  this  state  rests  on 
the  same  foundation,  and  is  now  regulated  by 
statute.  The  right  of  the  possessor  of  land  to 
distrain  cattle  doing  damage  there  is  placed  by 
Blackstone  among  the  class  of  private  injuries 
redressed  by  the  mere  act  of  the  parties:  (1) 
Defense  of  oneself;  (2)  recapture  or  reprisal;  (8) 
entry  on  lands  and  tenements;  (4)  abatement  of 
nuisances;  (5)  the  law  allows  a  man  to  be  his 
own  avenger,  or  to  administer  redress  to  him- 
self by  distraining  another's  cattle  doing  dam- 
age or  trespassing  upon  his  land.  8  Bl.  Com. 
p.  9,  §  2;  Pol.  &M.  Hist.  Enjf.  Law,  572.  The 
object  of  the  common  law  was  threefold :  (1)  To 
put  a  stop  to  further  damage  without  injbry 
to  the  cattle  damage  feasant,  for  the  thing  dis- 
trained must  not  be  used,  injured,  or  destroyed; 
(2)  to  enable  the  owner  of  the  land  to  identify 
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the  cattle,  and  ascertain  the  owner  of  them, 
for  they  must  be  taken  in  the  very  act;  (3)  to 
give  a  lien  upon  the  cattle  for  the  damage  done, 
and  the  expenses  incurred  in  putting  a  stop  to 
its  contiouance,  which  is  confined  to  the  dam- 
age done  at  one  time. 

The  law  in  question'  was  introduced  by  the 
late  Judge  G.  D.  Camden,  then  the  member  of 
the  stale  Senate  from  the  county  of  Harrison, 
— a  thickly  settled  farming  county,  which  de- 
sired the  passage  of  such  a  law.  The  object 
was  to  restore,  by  way  of  police  regulation, 
the  common-law  cioctrine  of  the  close,  and  of 
distress  damage  feasant,  so  far  as  it  related  to 
the  one  species  of  livestock  mentioned, — so 
annoying,  destructive,  and  difficult  to  fence 
out, — especially  while  young  and  small.  The 
propriety  and  necessity  of  a  certain  class  of 
police  regulations  depend  upon  lime,  place, 
and  circumstances.  What  is  required  in  one 
district  or  town  may  not  be  in  another.  Here 
the  court  is  given  the  power  to  exercise  their 
discretion.  They  may  or  may  not,  as  in  their 
wisdom  they  may  see  fit.  by  order  entered  of 
record  on  petition  of  100  voters  of  the  county, 
direct  this  police  regulation  to  apply  to  and  be 
enforced  in  their  respective  counties,  or  in  any 
district  thereof.  In  this  case  it  was  made  to 
apply  to  the  thickly  settled  farming  district  of 
Clinton,  and  where  it  was  needed,  as  we  are 
to  presume. 

It  is  said  that  this  law  is  unconstitutional, 
and  therefore  void,  because  it  seeks  to  deprive 
the  owner  of  the  hogs  of  his  property  without 
due  process  of  law.  W.  Va.  Const  art.  3, 
§  10:  **No  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law  and  the  judgment  of  his  peers."  In  Jelly 
V.  Dils,  27  W.  Va.  267,  275,  it  is  said  the  word 
"and,"  as  here  used,  must  be  interpreted  to 
mean  "or,"  as  to  the  reading  of  Magna  Charta. 
See  1  Pol.  &  M.  Hist.  Eng.  Law.  p.  15;  2  Bl. 
Law  Tracts,  p.  42.  (2)  It  is  said  that  this  act 
is  unconstitutional  in  two  ways:  First,  it  as- 
sumes or  seeks  to  confer  power  not  legislative; 
second,  because  it  violates  this  specific  pro- 
vision of  both  state  and  Federal  Constitutions; 
citing  Hanson  v.  Vernon.  27  Iowa,  28,  1  Am. 
Rep.  215.  See  also  Stewart  v.  Folk  County 
Supers.  30  Iowa.  9,  1  Am.  Rep.  288,  and  cases 
cited. 

The  first  volume  of  Blackstone's  Commen- 
taries was  published  November  2,  1765,— at  a 
time  when  the  thirteen  American  colonies  were 
just  beginning  to  have  a  sense  of  their  essential 
unity  and  of  the  need  of  a  common  law.  1 
Bl.  Com.  (Pref.  of  ed.  by  Dr.  Hammond)  p.  7, 
An  American  edition  was  published  at  Phila- 
delphia in  1771-72.  So  that  at  the  time  they 
were  drawing  up  and  adopting  the  state  Con- 
stitutions and  the  Federal  Constitution,  with 
their  bills  of  rights,  Blackstone's  Commentaries 
was  received  and  read  as  the  one  great  book  of 
the  common  law  on  all  questions  of  private 
right.  Coming  as  it  did  at  such  a  conjuncture 
ot  affairs,— such  a  combination  of  legal  and 
political  circumstances, — it  was  received  then, 
and  for  that  reason,  apart  from  its  intrinsic 
merits,  has  continued  to  be  received  since,  in 
a  general  way,  as  thecomnionlawof  1776,  and 
has,  as  such,  been  cited  and  quoted  in  American 
decisions  to  be  numbered  by  the  thousands. 
See  Dr.  Hammond's  edition  of  Blackstoue, 
-^1  L.  R.  A. 


passim.  From  that  day  to  this,  so  far  as  I 
know,  it  has  not  been  held  that  tbedoctriDeof 
self-help  in  preventing  wrong  to  persons  or 
property,  as  Blackstone  la^s  it  down,  conin- 
venes  any  of  the  constitutional  guaranties  of 
those  fundamental  private  rights  which  aire  all 
contained  in  Ma&:na  Charta.  So  held  by  this 
court  in  Burdeti'v.  Allen,  85  W.  Va,  847.  U 
L.  R.  A.  887.  The  common  law  of  self^e 
fense,  defense  of  family,  and  of  house  and 
home,  stands  as  it  did  600  years  ago.  when  thb 
enactment  is  assailed  on  the  ground  that  it  de- 
prives the  owner  of  his  property  without  due 
process  of  law.  These  constitutional  i^uaran- 
ties,  state  and  Federal,  must  be  considered  ia 
connection  with  the  police  power  of  the  state; 
for  it  is  settled  beyond  further  judicial  contro- 
versy that  these  inhibitions  do  not  limit,  and 
were  not  designed  to  limit,  the  subjects  upon 
which  the  police  power  of  the  state  may  be 
exerted,  barhier  v.  Connolly,  113  U.  8.  27,  28 
L.  ed.  923;  Minneapolis  <fc  St.  L.  /?.  Co.  v. 
Beckwith,  129  C.  S.  29,  82  L.  ed.  586;  MvyUr 
V.  Kansas,  128  U.  S.  663,  81  L.  ed.  311.  On 
the  other  hand,  it  is  equally  certain  that  the 
legislature  cannot,  by  assuming  to  exerct^te 
the  police  power,  act  upon  subjects  which  do 
not  and  cannot  fall  within  its  dominion,  nor 
impose  restrictions  or  create  or  enforce  dis- 
criminations which  are  not  in  the  legitimate 
exercise  of  that  power,  and  that,  while  ine 
judgment  of  the  legislature  is  accepted  upon 
doubtful  subjects,  yet  the  courts  must  in  others 
overrule  it,  and  refuse  to  sustain,  as  exerci«^ 
of  the  police  power,  enactments  not  sanctioned 
by  it.  See  State  v.  Goodwill,  38  W.  Va.  179,  6 
L.  R.  A.  621,  25  Am.  St.  Rep.  868,  note  p.  8«2: 
Com.  V.  Vrooman,  164  Pa.  806,  25L.  R  A.  250; 
Black.  Const.  Lim.  ^  64.  For  full  discussion, 
see  4  Thomp.  Corp.  ^  5470.  However,  it  is 
much  easier  to  perceive  and  realize  the  exist- 
ence and  sources  (and  necessitv)  of  this  power, 
than  to  mark  its  boundaries  or  prescribe  a  limit 
to  its  exercise.  See  Com.  v.  Alger,  7  Gush.  i?7; 
Cooley,  Const.  Lim.  572.  Still  it  is  universally 
recognized  that  its  exercise  may  result  as  a 
necessary  inference  from  the  existence  and  due 
protection  of  these  rights  themselves;  for,  if 
they  are  the  Inviolable  rights  of  the  one,  so  tbev 
are  of  the  other.  Hence  each  must  so  use  his 
own  as  not  to  injure  those  of  the  other.  This 
law  does  not  take  away  or  limit  any  such  right 
beyond  what  is  necessary  for  the  public  wel- 
fare, and  for  the  protection  of  the  sanae  rights 
of  others.  It  only  imposes  such  restraint  in 
the  given  case  as  prevents  their  exercise  from 
being  inlurious  to  the  similar,  equal  rights  of 
his  neighbors.  Such  restraint  is  just.  The 
public  welfare  may  require  it.  the  legislature 
has  power  to  impose  it,  and  the  county  court 
power  to  exercise  it,  when  thus  delegated  to  it. 
There  are  some  police  regulations  which  the 
public  welfare  may  require  in  one  town  or  dis- 
trict or  county  which  would  be  ill-timed,  out 
of  place,  and  therefore  inconvenient,  in 
another.  Hence,  this  law  provides  that  the 
county  court  may  or  may  not,  as  they,  in  their 
judgment,  may  think  best  and  see  fit.  upon  the 
petition  of  100  voters  of  the  county  (the  annoy- 
ance of  three  or  more  may  constitute  a  public 
nuisance),  by  order  entered  of  record  (as  was 
done  here),  direct  that  the  law  against  permit- 
ting hogs  to  run  at  large  shall  apply  to,  and 
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be  of  force  in.  their  respective  counties,  or  in 
any  district  or  districts  thereof ;  and,  as  we  raun 
presume,  the  thickly  settled  district  of  Clinton 
needed  such  a  regulation.  Notwithstanding 
this,  the  law  was  general,  and  applied  to  every 
county  and  district  in  the  state, — as  much  so 
as  to  the  county  of  Harrison.  It  is  said  that 
in  every  state  the  keeping  of  livestock  is  under 
police  regulation.  Tiedeman,  Lim.  p.  506, 
^141.  I  have  never  heard  it  questioned  that 
towns  can  exercise  such  police  power  delegated 
by  the  legislature.  Why  not  the  county  court, 
which  has  been  the  police  court  of  the  county, 
continuously,  for  more  than  100 years?  On  this 
subject,  see  Hellen  v.  Noe,  3  Ired.  L.  498; 
Whitfield  V.  Longest,  6  Ired.  L.  271:  Taurne  v. 
Lee,  8  Mart.  N.  S.  548,  20  Am.  Dec.  260; 
Roberts  v.  Ogle.  30  111.  459,  83  Am.  Dec.  201;  1 
Am.  &  Eng.  Enc.  Law  (New  ed.)  pp.  90,  91, 
note. 

The  institution  of  the  county  court  orig- 
inated as  early  as  1623-24;  and  as  it  is  the  most 
ancient,  so  it  has  ever  been  one  of  the  most 
important,  of  our  institutions, — for  a  long 
time,  in  respect  to  the  administration  of  ius- 
tice,  and  always  in  matters  of  county  police 
and  economy.  As  early  as  1645  they  had  ma- 
lured  into  courts  of  general  jurisdiction  in  law 
and  in  equity,  and  the  most  important  duties 
in  matters  of  police  and  economy  were  conlided 
to  them.  Prior  to  1661-62  the  judges  of  the 
county  courts  were  styled  * 'commissioners  of 
the  monthly  courts,"  and  afterwards  ""com- 
missioners of  the  county  courts;"  but  by  that 
act  they  were  required  to  take  the  oath  of  a 
justice  of  the  peace,  and  be  called  "justices  of 
the  peace."  These  tribunals  now  assumed  a 
perfectly  regular  form,  and  their  functions 
have  ever  since  been  so  important  that  their 
institution  was  considered  as  a  part  of  the  Con- 
stitution both  of  the  colonial  and  state  govern- 
ments. No  material  change  was  introduced 
by  the  Revolution  in  their  jurisdiction,  or  in 
their  general  powers  or  duties,  of  any  kind. 
Now,  the  members  who  compose  it  are  no 


longer  justices,  but  have  come  back  to  their 
old  name  of  "commissioners  of  the  county 
courts,"  which,  though  shorn  of  general  judi- 
cial power,  still  have  the  superintendence  and 
administration  of  the  internal  and  fiscal  affairs 
of  their  counties.  See  Code  1819,  p.  244,  note; 
W.  Va.  Const,  art.  8,  5^  24;  Code  1891,  pp.  41, 
42. 

The  county  here  in  question  (one  of  the  suc- 
cessors of  the  memorable  district  and  county  of 
West  Augusta, one  of  the  oldest  in  time  of  form  - 
ation,  and  one  of  the  largest  in  territory  com- 
prehended) was  created  in  October,  1776,  hold- 
ing its  first  county  court,  we  may  suppose,  on 
the  second  Monday  in  December,  1776.  ex- 
tended by  subsequent  act  to  include  part  of  the 
county  of  Augusta,  and,  thus  extendtki,  reached 
from  the  Pennsylvania  state  line,  southward 
forty  miles  or  more,  into  the  watershed  of  the 
Great  Kanawha  river;  and  its  county  court  has 
exercised  police  power  from  that  day  to  this 
without  question.  The  successive  formation 
of  new  counties  has  very  much  curtailed  the 
territorial  jurisdiction  of  the  court,  but  its 
power  in  matters  of  police  remains  the  same, — 
without  any  material  modification.  See  Wiley, 
Hist.  Monongalia  Co.  p.  47  et  passim;  Lewis, 
Hist.  W.  Va.  506;  9  Hen.  Stat.  pp.  262,  420; 
lU  Hen.  Stat.  pp.  114, 351;  11  Hen.  Slat.  p.  866. 

It  may  be  that  the  legislature,  by  the  act  of 
1885.  now  found  in  the  Code  of  1891,  intend- 
ing to  review  the  legislation  on  this  subject, 
covered  the  whole  ground,  making  a  full  and 
complete  provision  touching  the  subject  com- 
mon to  both,  and  thereby  superseded  this  one 
bv  absorption.  -See  State  v.  Mines,  38  W.Va. 
125-130.  But,  so  far  as  that  question  has  any 
l>earing,  it  is,  in  such  a  case  as  this,  a  question, 
not  for  this  court,  but  for  the  circuit  court,  to 
decide,  without  the  right  of  appeal. 

We  have  endeavored  to  show  that  the  stat- 
ute complained  of  is  not  unconstitutional,  and 
therefore  tJte  icrit  of  error  must  he  dismissed 
as  improvidently  awarded. 


IOWA  SUPREME    COURT. 


GRAND  LODGE  OF  THE  ANCIENT  OR- 
DER OF  UNITED  WORKMEN  of  the 
Stale  of  Iowa 

W.  R.  GRAHAM  et  at.,  Appts. 
( Iowa ) 

1.  The  rifirl>t  to  use  the  name  "Grand 
liOdgB  of  the  Ancient  Order  of  United 
Workmen  of  lowa^^  cannot  be  claimed  by  a 
secedlngr  body  merely  t)ecau8e  it  has  become  in- 
corporated, to  the  exclusion  of  the  body  from 
which  it  seceded,  which  previously  bad  used  the 
name,  and  continued  to  do  so  without  incorpora- 
tion. 


S.   The  certificate  of  the  auditor  as  to  the 

right  of  a  corporation  to"a  name  is  not  bindinir 
upon  another  body  claiming  the  right  to  the 
name. 

3.  The  rifl^ht  of  a  corporation  to  the  ez- 
dnsive  use  of  a  name  as  against  another 
organization  using  the  same  name  does  not  fol- 
low from  the  fact  that  the  latter  Is  doing  an  un- 
lawful business. 

4»  After  an  insurance  orfi^anixation  has 
been  allowed  to  proceed  in  its  busi- 
ness with  full  knowledge  and  acquiescence 
of  the  insurance  authorities  of  the  state  for  a 
series  of  years,  during  which  many  of  its  mem- 
bers have  by  age  and  disability  become  unable  to 
procure  any  other  insurance,  a  rival  organ Iza- 


NOTB.— Some  interesting  questions  decided  in  the 
above  case  are  believed  to  be  without  direct 
precedent,  but  of  great  importance  in  the  law  of 
mutual  benefit  societies. 

For  tradename  as  part 'of  good  will  of  business, 
31  L.  li.  A. 


see  note  to  Voriderbank  v.  Schmitt  (La.j  15  L.  R.  A. 

See  also,  as  to  corporate  name,  the  case  of  Inter- 
national Trust  Co.  V.  International  Loan  &  T.  Co. 
(Mas8.)10L.R.A.758. 
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tioa.  which  has  all  the  time  bad  Iniowledire  of  the 
facts  and  failed  to  take  action,  is  estopped  from 
contesting  the  legality  of  such  business. 

6.  Delay  in  procuring  a  certillcate  of 
the  li^ht  to  a  corporate  name  will  not 
enlarge  the  time  for  bringlniiran  action  to  estab- 
lish an  exclusive  right  toil  which  accrued  at  the 
time  of  incorporation,  when  the  certificate  was 
not  required. 

6.  littig^ation  as  to  the  r%ht  to  offices 
In  an  association  will  not  suspend  the  run- 
ning of  the  statute  against  a  right  of  action  by 
one  rival  oody  against  the  other  to  establish  the 
exclusive  right  to  a  name. 

(January  22, 1886.) 

APPEAL  by  defeDdaDts  from  a  decree  of  the 
District  Court  for  Dubuque  Couoty  in  fa 
vor  of  complainaot  in  a  suit  brought  to  enjoin 
defendants  from  using  or  attempting  to  do 
business  under  the  name  whicb  complainant 
claimed  to  own.    Reversed. 

Statement  by  Deemer,  J.  : 

This  is  a  suit  in  equity  to  enjoin  the  de- 
fendants, who  are  officers  of  an  alleged  un- 
incorporated society  or  voluntary  association, 
from  using  the  name  of  the  **  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Iowa."  usually  written  and  known  as  the 
**G.  L.  A.  O.  U.  W.  of  Iowa;"  to  restrain 
them  from  transacting  business,  and  from 
conducting  a  life  insurance  business  upon 
the  mutual  assessment  plan  under  that  name  ; 
and  for  such  other  relief  as  may  be  equitable. 
The  defendants  demurred  to  the  petition,  and 
the  demurrer  was  sustained.  Thereupon  the 
petition  was  amended,  and  a  demurrer  to  the 
petition  as  amended  was  overruled.  There- 
after defendants  tiled  an  answer  to  the  peti- 
tion, containing  three  counts  and  twenty-five 
divisions  or  paragraphs,  and  afterwards  filed 
an  amendment  consisting  of  two  divisions. 
Plaintiff  moved  to  strike  out  certain  parts 
of  the  answer  as  amended,  and  demurred  to 
the  remainder.  The  motion  and  demurrer 
were  sustained,  and,  defendants  electing  to 
stand  on  their  pleadings,  a  decree  was  ren- 
dered against  them  as  prayed.  Defendants 
appeal. 

Messrs.  C.  C.  Nourse  and  C.  L.  Nourse, 
with  Messrs.  W.  H.  Berry,  Alphons  Mat- 
thews, and  J.  W.  Warrington,  for  appel- 
lants: 

As  to  the  rights  of  third  parties  the  certifi- 
cate of  the  auditor  could  have  no  effect. 

Where  no  appeal  or  writ  of  error  lies  from 
the  determination  of  such  tribunal  or  oflScer, 
the  judgment  is  not  conclusive  upon  third  per- 
sons, and  the  same  may  be  shown  to  be  illegal 
or  fraudulent  whenever  brought  in  question. 

Bixhy  V.  Adams  County,  49  Iowa,  507;  Vose 
V.  Mai'ion,  4  Cush.  81.  60  Am.  Dec.  750;  Le^m- 
ard  V.  Bryant,  11  Met.  870;  Grt^icold  v.  Stew- 
art, 4  Cow.  458;  Kaiser  v.  Lairrence  JSar.  Bank, 
56  Iowa,  104,  41  Am.  Rep.  85;  lie  National 
Indemnity  Endowment  Co.  142  Pa.  450. 

Plaintiff's  right  to  maintain  this  suit  must 
be  made  to  depend  upon  its  exclusive  right  to 
the  name,  for  otherwise  the  plaintiff  has  no 
more  right  to  be  heard  in  this  court  than  any 
other  insurance  company  whose  business  may 
81  L.  R.  A. 


be  incidentally  affected  by  the  operations  of 
the  defendant  organization. 

Beach.  Inj.  ^  13;  McDonald  v.  English,  85 
III.  232;  Springer  v.  Walters.  139  III.  419; 
Slatten  v.  Des  Moines  Valley  R.  Co.  29  Iowa.  148, 
4  Am.  Rep.  205. 

To  entitle  the  plaintiff  to  this  protection  it 
must  atfirmatively  appear:  (1)  that  plaintiff 
originated  the  name,  or  (2)  acquired  the  eitclu- 
sive  right  to  the  use  of  the  name  from  some 
one  who  might  legally  transfer  such  a  right; 
and  (3)  that  the  name  was  such  that  a  special 
property  might  be  acquired  in  it  by  appropria- 
tion or  purchase. 

Ottoman  Cahvei/  Co.  v.  Dane,  95  III.  205; 
Corbin  v.  Gould,  133  U.  S.  308.  33  L.  ed.  611; 
Van  Beil  v.  Fresrott,  82  N.  Y.  630;  Amoskeaq 
Mfg.  Co.  V.  S}yiar.  2  Sandf.  599;  Delaware  ^ 
U.  Canal  Co.  v.  Clark,  80  U.  8.  13  Wall. 
311.  20  L.  ed.  581;  Fish  Bros.  Wagon  Co.  v. 
La  Belle  Wagon  Work8,S2  Wis  546,16  L.  R.  A. 
458;  Black  Rabbit  Asm.  v.  Munday,  21  Abb. 
N.  C.  99;  Nebraska  fxHin  db  T.  Co.  v.  Nine.  27 
Neb.  507;  Goodyear's  India  Rubber  Gloce  Mfg. 
Co.  V.  Goodyear  Rubber  Co.  128  U.  S.  598,  82 
L.  ed.  635;  Koehler  v.  i>anders.  122  N.  Y.  65, 
9  L.  R  A.  576;  Leclanche  Battery  Co.  v.  Went- 
em  Electric  Co.  23  Fed.  Rep.  276. 

The  name  ''Iowa"  being  a  geographical 
name  is  common  property,  and  cannot  be  ap- 
propriated to  trade  or  business  by  any  one  to 
the  exclusion  of  others. 

Columbia  Mill  Co.  v.  Alcorn,  150  U.  8.  460, 
37  L.  ed.  1144;  Nebraska  Loan  dt  T.  Co.  v. 
Nine,  supra. 

There  never  was  any  transfer  by  the  su- 
preme lodge  of  the  order  to  the  plaintiff  in  the 
nature  of  a  contract  by  which  plaintiff  can 
claun  an  exclusive  right  to  the  use  of  the  name 
"Ancient  Order  of  United  Workmen." 

The  sale  or  transfer  of  the  fsood  will  of  u 
business  does  cot  entitle  the  assignee  to  the  ex- 
clusive use  of  the  name. 

Iowa  i>eed  Co.  v.  Dorr,  70  Iowa,  482.  59 
Am.  Rep.  446;  Vondei'bank  v.  ikhmidf,  44  La. 
Ann.  264,  15  L.  R.  A.  462. 

Our  legislature  has  recognized  the  fact  that 
such  fraternal  and  benevolent  associations  are 
not  insurance  companies,  and  can  with  safety 
and  greater  benefit  to  the  public  continue  their 
fraternal  and  benevolent  work  without  the  su- 
pervision of  the  state. 

Dickinson  v.  Ancient  Order  of  U.  W.  15» 
Pa.  268;  Com.  v.  Equitable  Ben.  Asw.  187  Pa. 
419;  Gorman  v.  C Connor,  155  Pa.  239;  North- 
western Masonic  Aid  Asso.  v.  Jones.  154  Pa. 
104;  Johnion  v.  Philadelphia  d  R.  R.  Co.  16:i 
Pa.  188;  State  v.  I'aylor,  56  N.  J.  L.  49. 

Plaintiff  cannot,  as  against  the  statute  of 
limitations,  indefinitely  prolong  the  time  in 
which  he  may  sue  by  voluntarily  failing  to  do 
the  things  required  by  law  to  be  done  before 
an  action  may  be  brought. 

nintrager  v.  Traut,  69  Iowa,  746:  B<Ucer  v. 
Johnson  County,  83  Iowa,  151;  Kirby  v.  Lake 
tihore  <&  M.  S.  R.  Co.  120  U.  S.  131,  30  L.  eil. 
569;  Palmer  v.  Palmer,  36  Mich.  487,  24  Am. 
Rep.  605. 

Even  in  law  actions  for  damages  on  account 
of  a  continuing  nuisance,  this  court  has  held 
that  when  the  act  of  the  defendant  was  com- 
plete before  the  period  of  limitation,  and  the 


1896.     Grand  Lodge  op  the  Anciei^t  Order  of  United  Workmen  v.  Graham.      135 


TesuU  only  was  within  the  statute,  even  a  suit 
if  or  damages  was  barred. 

Powers  V  Council  Bluffs,  45  Iowa,  652.  24 
Am.  Rep.  792;  Baldwin  v.  Oskalffosa  Gaslight 
Co.  57  Iowa,  51;  Williams  y.  Mills  County,  71 
jlowa.  367. 

Reasonable  dilieence  must  be  used  in  making 
application  for  relief  against  piracy  of  a  trade- 
•marifC,  and  proceedings  should  be  instituted 
promptly  upon  the  discovery  of  the  fact. 

High.  Inj.  S  1100;  Estes  v.  Worthington,  22 
Fed.  Rep.  822;  Galliher  v.  Cadwell,  145  U.  S. 
369,  36  L.  ed.  788;  Harwood  v.  Chicago  dt  C. 
Air  Line  R,  Co.  84  U.  S.  17  Wall.  78,  21  L.  ed. 
558;  TmnLick  Oil  Co.  v.  Marbury,  91  U.  8. 
587.  23  L.  ed.  328;  Broton  v.  Buena  Vista 
County,  95  U.  8.  157,  24  L.  ed.  422;  Uayward 
^.  Eliot  Nat.  Bank,  96  U.  S.  611.  :i4L.  ed.  856; 
Uo(gat€  v.  Eaton,  116  U.  8.  83,  29  L.  ed.  538; 
Dacison  v.  Davis,  126  U.  8.  90,  31  L.  ed.  635; 
Societt'  FoncHre  et  Agricole  v.  Milliken,  185  U. 
S.  804.  84  L.  ed.  208. 

Plaintiff  claims  that  it  has  been  organized 
^uly  under  the  statute  for  the  organization  of 
•charitable  institutions,  and  yet  it  is  here  com- 
plaining to  a  court  of  equity  that  another 
organization  is  doing  a  charitable  work. 
Such  a  proceeding  as  this  is.  certainly  an 
anomaly,  and  finds  a  precedent  only  in  the 
ancient  case  reported  by  St.  Luke,  in  which 
one  of  the  apostles  complaiued  to  the  Master 
that  he  had  found  certain  persons  performing 
'miracles  and  doing  good  in  His  name,  and  that 
-he  forbade  them. 

Luke  ix.,  49.  %eed\9^CoffeenY.  Brunton,^ 
McLean.  256;  Filley  v.  Child,  16  Blalchf.  ?76. 

Messrs.  Lonffueville  &  McCartb^  and 
Xjyon  &  Lenehan,  for  appellee: 

When  the  plaintiff  was  incorporated  it  ob- 
tained from  the  state  of  Iowa  its  franchises, 
the  first  and  most  important  of  which  is  its 
name. 

The  name  of  a  corporation  is  a  part  of  its 
franchise  and  therefore  property,  and  will  be 
protected  in  equity  no  matter  what  its  objects 
or  purposes  are.  as  long  as  ihev  are  legal. 

Waterman,  Corp.  §  31,  High,  Inj.  $1081; 
Newby  V.  Oregon  Cent.  R.  Co.  1  Deady,  609; 
Paulino  v.  PortuQwse  Ben.  Asso.  18  R.  L — , 
-20  L.  R.  A.  272;  Holmes,  B.  <fe  B.  v.  Holmes, 

B.  <t  A.  Mfg.  Co.  37  Conn.  278,  9  Am.  Rep. 
-324;    Pom.   Eq.   Jur.   §    1358;    International 

Trust  Co.  V.  International  Loan  d^  T.  Co.  158 
Mass.  271,  10  L.  R.  A.  758:  United  States  Mer- 
cantile Rep.  Co.  V.  United  States  Reporting  dt 

C.  Asso.  21  Abb.  N.  C.  115;  Chas.  S.  Hiqgivs 
Co.  V.  Biggins  Soap  Co.  144  N.  Y.  462,  27  L. 
R.  A.  42. 

The  natural  consequence  of  the  wrongful 
appropriation  of  a  corporate  name  must  be  to 
injure  business  and  rights  of  the  corporation 
in  some  degree  by  destroying  or  confusing  its 
identity.  The  act  is  an  illegal  one  and  must  be 
presumed  to  have  been  done  with  an  intent  to 
•cause  results  which  naturally  flow  from  it. 

Waterman,  Corp.  §  81;  Paulino  v.  Portu- 
guese Ben.  Asso.  supra. 

Uolmes,  B.  dk  U.  v.  Holmes,  B.  dk  A.  Mfg.  Co. 
supra,  fully  discusses  the  question,  and  denies 
■the  right  of  persons  who  allow  the  use  of  their 
names  in  forming  the  original  corporation  to 
use  the  same  in  another  corporate  name,  and 
puts  it  on  the  ground  of  an  estoppel. 
^1  L.  R.  A. 


A  corporation  may  bjr  injunction  prevent 
other  persons  from  using  its  name  to  the  injury 
of  its  trade. 

Morawetz,  Prlv.  Corp.  i^  184. 

The  case  is  analogous  to,  if  not  stronger 
than,  that  of  a  piracy  upon  an  established  trade- 
mark. 

Bell  V.  Locke,  8  Paige,  75,  34  Am.  Dec.  871; 
Taylor  v.  Carpenter,  11  Paige,  292,  42  Am. 
Dec.  114;  Partridue  v.  Menck.  2  Barb.  Ch.l02. 
47  Am.  Dec.  281;  Williams,  Eq.  402,  408. 

A  corporate  name  is  regarded  as  a  trade- 
mark, and  as  such  it  is  entitled  to  the  protec- 
tion of  a  court  of  equity. 

High.  Inj.  3d  ed.  5^  1081;  Paulino  v.  Portu- 
guese Ben.  Asso.  18  R.  1,  — ,  20  L.  R.  A. 
272. 

It  is  one  of  the  duties  of  the  supreme  lodge 
to  organize  and  establish  grand  lodges,  and 
there  can  be  but  one  grand  lodge  in  a  state. 

Supreme  Lodge  Const.  §  25. 

Within  this  power  the  aupreme  lodge  char- 
tered the  plaintiff  in  1873  as  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Iowa.  That  was  the  only  name  that  it  could 
have  under  section  26  of  the  Constitution  of  the 
Supreme  Lodjje.  (Abst.  108.)  That  was  the 
name  given  to  it,  and  when  it  gave  that  name 
to  plaintiff  the  supreme  lodge  bad  exhausted 
its  power  in  this  respect,  and  had  devested 
itself  of  all  power  to  organize  any  other  grand 
lodge  in  Iowa,  as  long,  at  least,  as  plaintiff  ex- 
isted. 

District  Orand  Lodge  No.  5, 1.  0.  of  B.  B.  v. 
Jedidjah  Lodge  No.  7,  /.  0.  of  B.  B.  65  Md.  236; 
Goodman  v.  Jedic(ffth  Lodge  No.  7,  I.  0.  ofB.  H. 
67  Md.  117;  State  v.  MiUer,  66  Iowa,  26;  State 
V.  Nichols,  78  Iowa,  747. 

The  unlawful  business  of  the  defendants 
specially  injures  the  plaintiff  because  the  de- 
fendants use  its  names  and  methods.  In  fact, 
they  claim  to  be  the  plaintiff.  If  the  name 
used  and  business  transacted  are  a  colorable 
imitation  or  may  cause  confusion,  injury  to  the 
plaintiff  will  be  presumed  and  an  injunction 
will  lie. 

Reunited  States  Mercantile  Reporting  d  C. 
Agency,  115  N.  Y.  176;  Drvmmond  Tobacco  Co. 
V.  Randle,  114  111.  412;  Ufiited  States  Mercantile 
Rep.  Co.  V.  United  States  Reporting  d  C.  Co. 
21  Abb.  N.  C.  115. 

The  acts  of  the  defendants  are  in  the  nature 
of  a  continuing  trespass. 

Pom.  Eq  Jur.  1st  ed.  §  1858. 

The  party  injured  has  the  right  to  maintain 
an  action  in  a  case  of  continuing  in iury. 

Wood,  Lim.  Act.  §  180.  notes:  United  States 
Mercantile  Rep.  Co.  v.  United  States  Mercantile 
dt  C.  Co.  supra. 

If  the  matter  in  dispute  between  the  parties 
has.  during  the  time  when  the  delay  occurred, 
been  the  subject  of  litigation,  the  plaintiirs de- 
lay is  sufficiently  excused. 

Pacific  R.  Co.  V.  Missouri  P.  R.  Co.  Ill  U. 
S.  505,  28  L.  ed.  498;  Oomtns  v.  Culver,  35  N. 
J.  Eq.  94;  Galloway  v.  Barr,  12  Ohio,  354; 
Cox  V.  Montgomery,  43  111.  110;  Cotton  v.  Wood, 
25  Iowa,  43;  Denham  v.  Watson,  24  Neb.  779; 
Sanders  v.  Ja^xfb,  20  Mo.  App.  96. 

Mere  lapse  of  time  upon  the  part  of  the  plain- 
tiff after  learning  of  the  infringement  of  its 
rights  will  not  deprive  it  of  relief  in  equity. 

High,  Inj.  8ded.  §1101. 
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Deemer,  J.«  delivered  the  opinion  of  the 
court: 

The  pleadings  in  this  case  are  very  volumi  • 
nou8»  covering  more  than  160  closely  printed 
pages  of  the  abstract.  We  cannot  do  more 
than  set  out  the  substance  of  the  allegation 
which  we  deem  material  to  a  proper  deter- 
mination of  the  case,  and  must,  of  necessity, 
avoid  even  a  reference  to  many  matters  which 
are  pleaded  and  argued  by  the  counsel,  for 
the  reason  that  they  would  obscure  the  real 
points  at  issue  as  we  understand  them.  The 
plaintiff  claims:  That  it  is  a  mutual  bene- 
fit association  doing  a  life  insurance  business 
in  this  state  under  the  name  in  which  it 
brings  this  suit,  under  authority  from  the 
auditor  of  state.  That  it  was  originally  in- 
corporated under  its  present  name  in  Scott 
county,  in  June,  1875;  afterwards  reincor- 
porated in  Blackhawk  county  in  February, 
1884,  and  received  its  certificate  to  do  busi- 
ness from  the  auditor  of  state  in  July,  1898. 
That  it  does  business  through  subordinate 
lodges  organized  in  different  parts  of  the 
state,  and  now  consists  of  217  lodges,  with  a 
membership  of  over  9,000.  That  the  defend- 
ants are  an  unincorporated  society,  doin^  the 
same  business  as  plaintiff,  and  under  the  same 
name,  within  the  state  of  Iowa,  and  that  it 
has  lodges  in  different  localities,  with  the 
same  name  and  numbers  as  those  organized 
by  plaintiff.  That  it  has  heretofore  l^n  de- 
termined by  this  court,  in  the  cases  of  State 
V.  Miller,  W  Iowa,  26,  and  State  v.  NichoU, 
78  Iowa,  747,  that  plaintiff  is  the  Grand 
Lodge  A.  O.  U.  W.  of  Iowa,  and  that  de- 
fendants are  now  falsely  and  fraudulently 
claiming  to  be  the  lawful  grand  lodge,  an& 
entitled  to  do  business  as  such,  and  are  un- 
lawfully using  and  doing  business  under 
plaintiff's  corporate  name,  in  fraud  of  the 
rights  of  plaintiff,  and  to  its  great  dam- 
age and  detriment.  The  defendants,  in  an- 
swer, admitted  that  plaintiff's  predecessors 
adopted  articles  of  incorporation  as  alleged, 
but  averred  that  they  were  not  in  accordance 
with  chapter  65  of  the  Acts  of  the  21  st  Gen- 
eral Assemblv.  Admitted  that  plaintiff  re- 
ceiveii  a  certificate  from  the  auditor  of  state, 
authorizing  it  to  do  business  as  a  mutual 
benefit  society  :  but  averred  that  it  was  wrong- 
fully issued,  and  that  the  articles  of  incorpo- 
ration were  never  submitted  to  the  attorney 
general  as  required  by  law.  Alleged  that 
the  only  question  determined  in  the  cases  re- 
ferred to  by  plaintiff  was  as  to  the  right  of 
certain  persons  to  hold  office  in  the  associa- 
tion, and  that  no  other  question  was  adjudi- 
cated. Denied  that  the  original  corporation 
organized  in  Scott  county  is  the  same  as 
plaintiff.  Defendants  averred  that  thev  are 
members  of  an  unincorporated  society  doing 
business  under  the  name  of  the  Grand  Lodge 
Ancient  Order  of  United  Workmen  of  Iowa, 
but  denied  that  they  are  doing  a  life  insur- 
ance business  on  the  mutual  assessment  plan. 
Admitted  that  some  of  the  defendants  are 
officers  of  this  unincorporated  society.  Ad- 
mitted that  it  had  subordinate  lodees  insti- 
tuted at  different  places  where  plafntiff  ^\m 
had  lodges:  but  averred  that  ite  lodges  were 
first  instituted,  and  existed  at  these  places 
before  those  organized  by  plaintiff  came  into 
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existence.  And  defendants  denied  each  and 
every  other  claim  of  the  plaintiff.  Defend- 
ants further  averred  that  the  fraternal  organi- 
zation known  as  the  ^  Ancient  Order  of  United 
Workmen'^  was  organized  in  the  year  1868, 
in  the  state  of  Pennsylvania,  under  the  same 
plan  as  the  association  of  which  defendants 
are  members;  that  afterwards,  in  the  year 
1870,  an  organization  was  perfected  in  the 
same  state,  known  as  the  "*  Grand  Lodge  of 
A.  O.  U.  W.  of  Pennsylvania,"  and  after- 
wards by  authority  of  this  grand  lodj;e,  sub- 
ordinate lodges  were  instituted  in  Ohio,  Ken- 
tucky, Iowa,  and  other  states ;  and  afterwards 
by  authority  of  the  grand  lodge  of  Pennsyl- 
vania the  subordinate  lodges  in  the  other 
states  organized  grand  lodges  in  their  re- 
spective states;  and  afterwards,  on  February 
11,  1878,  there  was  organized  at  Cincinnati. 
Ohio,  by  delegates  from  the  several  grand 
lodges,  a  supreme  lodge,  with  supreme  leg- 
islative power  in  all  matters  pertaining  to 
the  order  throughout  the  United  States  and 
Canada ;  that  said  supreme  lodge  was  author- 
ized to  institute  new  lodges  wihin  the  sev- 
eral states,  and  in  pursuance  thereof,  in  the 
month  of  November,  1878,  did  charter  and 
institute  a  number  of  lodges,  and  on  the  27th 
day  of  November,  1878,  issued  a  charter 
authorizing  the  Grand  Lodge  of  the  An- 
cient Order  of  United  Workmen  of  Iowa; 
that  said  organization  was  instituted  and 
chartered  upon  the  expresfl  condition  that  it 
should  be  subordinate  to,  and  recognize  the 
authority  of,  and  abide  by  the  rules  and  de- 
cisions of,  the  supreme  lodge.  And  defend- 
ants f urtlier  averred  that  the  name  "  Ancient 
Order  of  United  Workmen,**  and  the  name 
"  Grand  Lodge  Ancient  Order  of  United  Work- 
men of  Iowa,"  originated  and  first  became 
known  to  the  public  in  the  manner  and  by 
the  means  above  set  forth.  They  further 
averred  that  the  Ancient  Order  of  United 
Workmen  was  a  fraternal  organization,  hav- 
ing for  its  objects  the  union  into  a  fraternal 
brotherhood  of  male  persons  over  twenty-one 
and  under  fifty  years  of  age,  regardless  of 
nationality,  political  preferences,  or  denom- 
inational distinctions ;  the  adoption  of  such 
steady  work  as  would  enable  the  members  to- 
make  themselves  known  ;  to  enhance  and  eive 
equal  consideration  to  all  classes  and  kinds 
of  labor;  to  improve  the  moral,  intellectual, 
and  social  condition  of  its  members :  to  hold 
lectures,  read  essays,  discuss  inventions  and 
improvements,  encourage  research  in  art,  sci- 
ence, and  literature,  and  to  establish  and 
maintain  libraries  where  practicable  ;  to  cre- 
ate funds  in  aid  of  the  sick  or  disabled  mem- 
bers, and  to  pledge  to  members  the  payment 
of  a  stipulated  sum  to  such  beneficiary  as  a 
deceasea  member  may  designate ;  to  improve 
the  moral,  mental,  and  social  condition  of 
the  members,  and  to  create,  hold,  and  man- 
age and  disburse  a  beneficiary  fund  for  the 
relief  of  members  of  said  organization  and 
their  families  under  such  rules  as  are  pre- 
scribed by  the  Supreme  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  the  United 
States.  Defendants  further  averred  that  the 
fraternal  features  of  the  organization  are  fully 
carried  out  by  the  supreme  lodge  and  by  the- 
grand  lodge  to  which  defendants  belong',  and 
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that  the  payment  of  stated  sums  to  the  fami- 
lies of  deceased  members  is  only  an  incidental 
feature  of  the  objects  of  the  organization,  and 
that  the  amount  paid  is  solely  by  and  out 
of  the  funds  of  the  grand  lodge  of  the  state 
of  Iowa  from  contributions  made  by  members 
within  its  jurisdiction.  Defendants  further 
averred  that  the  association  with  which  they 
are  connected  is  not  an  association  for  pe- 
cuniary profit ;  that  it  declares  no  dividends, 
employs  no  agents,  and  pays  no  commission 
for  procuring  its  business;  that  only  those 
who  are  actually  emploved  in  clerical  work 
and  in  the  work  of  organization  of  new  lodges 
receive  any  compensation.  The  defendants 
further  pleaded  that  prior  to  the  time  of  the 
ndoption  of  the  articles  of  incorporation  un- 
der and  by  virtue  of  which  plaintiffs  arejex- 
ercising  corporate  powers,  the  persons  adopt- 
ing the  same  and  those  cooperating  with 
them  had  revoked  their  coimection  wil.h  and 
subordination  to  the  supreme  lodge,  and 
adopted  certain  resolutions  of  secession  from 
the  supreme  lodge,  and  un  account  thereof 
the  charter  of  the  grand  lodge  was  declared 
forfeited  by  the  supreme  lodge ;  and  that  ever 
since  said  time  plaintiffs  have  falsely  and 
without  authority  pretended  to  act  as  mem- 
bers of  the  Ancient  Order  of  United  Work- 
men and  as  a  grand  lodge,  for  the  purpose 
of  caiTying  on  life  insurance  only,  and  as  a 
corporation  for  pecuniary  profit.  Defend- 
ants further  alleged  that  a  number  of  lodges 
in  this  state  at  the  time  of  the  secession  con 
tinned  to  recognize  their  submission  to  the 
supreme  lodge,  and  at  the  time  plaintiffs 
adopted  their  articles  of  incorporation  and 
renounced  allegiance  to  the  supreme  lodge 
these  aforesaid  subordinate  lodges  recognized 
theif  subordination  to  the  supreme  lodge, 
and  are  still  acting  under,  and  still  retain 
the  original  charters  granted  them  by  au- 
thority of,  the  supreme  lodge ;  and  that  at 
the  time  plaintiffs  organized  as  an  independ- 
ent organization  and  renounced  their  subor- 
dination to  and  connection  with  the  supreme 
lodge,  the  charter  of  the  grand  lodge  was 
restored  to  those  who  recognized  the  author- 
ity of  the  supreme  body ;  and  the  grand  lodge 
constituted  by  delegates  duly  elected  and 
chosen  by  those  subordinate  lodges  was  rec- 
ognized by  the  supreme  lodge  as  the  right- 
ful grand  lodge  of  the  order  in  the  state  of 
Iowa,  and  has  ever  since  used  and  enjoyed 
the  name  and  title  of  the  "Grand  Lodge  of 
the  Ancient  Order  of  the  United  Workmen 
of  Iowa." 

In  the  third  count  of  the  answer  defendants 
pleaded  that  they  and  their  predecessors  in 
office  have  used  the  name  in  controversy  for 
ten  years  next  before  the  commencement  of 
this  suit,  to  the  knowledge  and  with  the  ac- 
quiescence of  plaintiff  during  the  entire  time. 
They  also  averred  that  in  the  month  of  May, 
1882,  the  organization  of  which  they  aVe 
members  had  subordinate  lodges  in  the  state, 
recognizing  their  allegiance  to  the  supreme 
lodge,  with  only  about  320  members,  but 
that  since  that  time  and  up  to  the  date  of 
the  commencement  of  this  suit  the  number 
has  increased  to  about  9, 500  members,  belong- 
ing to  112  lodges,  loyal  to  the  supreme  lodge. 
That  the  loyal  grand  lodge  has  endeared  it- 
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self  to  the  people  by  reason  of  the  integrity 
and  ability  of  its  management,  and  that 
plaintiff  is  now  seeking  to  take  advantage  of, 
appropriate,  and  monopolize  the  same;  that 
plaintiff  failed  and  neglected  to  assert  auv 
exclusive  right  to  the  name  until  the  same 
became  of  value;  and  that  it  is  now  es- 
topped, by  reason  of  its  laches,  from  insti- 
tuting or  prosecuting  this  suit.  Defendants 
further  averred  that  the  method  of  doing 
business  adopted  by  them  has  been  ofiicially 
recognized  by  the  attorney  general  and  au- 
ditor of  state  with  full  'knowledge  of  all 
facts,  and  upon  the  faith  of  such  recognition 
its  members  have  increased,  and  thousands 
of  persons  have  been  paving  money  and  con- 
tributing to  death  losses  relying  upon  the 
loyal  grand  lodge  paying  $2,000  to  their 
beneficiaries  in  case  of  death;  and  that  to 
now  enjoin  defendants  from  meeting  their 
obligations  and  making  assessments  would 
be  inequitable,  and  operate  as  a  hardship 
and  fraud  upon  these  members.  They  fur- 
ther aver  that  many  persons  have  become 
members  of  their  organization  during  the 
past  ten  Years  who  have  during  this  lapse  of 
time  arrived  at  that  age,  and  suffered  such 
disabilities,  as  to  render  it  impossible  for 
them  to  procure  benefits  for  their  families- 
in  case  of  death,  and  many  others  cannot  pro- 
cure these  benefits  without  large  additional 
expense.  In  an  amendment  to  the  answer 
the  defendant*  averred  that  the  association 
to  which  they  belong  does  not  issue  any  con- 
tract of  indemnity  or  insurance  in  the  name 
of  the  grand  lodge,  nor  issue  any  obligation 
on  which  an  action  can  be  maintained  ;  that 
the  fund  provided  to  be  paid  on  the  death  of 
a  member,  and  known  as  the  "Beneficiary 
Fund,"  is  the  proceeds  of  a  voluntary  pay- 
ment made  by  each  member  of  the  order; 
that  the  grand  lodge  makes  no  call  for  con- 
tributions for  the  purpose  of  paying  any  par- 
ticular beneficiary,  nor  can  any  such  call  be 
made :  that,  while  it  issues  a  benefit  certifi- 
cate, it  contains  no  promise  to  pay,  and  no- 
contract  or  obligation  whatever,  and  the  same 
is  only  issued  for  the  purpose  of  identifying 
the  members  and  their  designated  benefici- 
aries. 

The  plaintiff's  motion  was  to  strike  out 
certain  matters  stated  in  the  answer,  because 
(1)  they  were  legal  conclusions,  and  the  de- 
murrer" was  for  the  reason  that  the  matters 
stated  in  the  answer  constituted  no  defence 
to  plaintiff's  cause  of  action  ;  (2)  because  it 
appears  from  the  answer  that  plaintiff  is  en- 
titled to  the  exclusive  use  of  the  name  in 
question,  and  that  defendants  are  using  the 
same  illegally ;  (8)  because  the  answer  shows- 
that  defendants  are  carrying  on  lite  insur- 
ance on  the  assessment  plan,  under  plaintiff's 
name,  in  violation  of  Us  corporate  rights. 
Plaintiff  also  demurred  to  the  counts  or  di- 
visions of  the  answer  pleading  the  statute  of 
limitations  and  laches  on  the  part  of  the- 
plaintiff.  The  lower  court  sustained  plain- 
tiff's  motion  and  demurrer,  and  the  ap]>eal 
is  from  these  rulings. 

It  is  apparent  that  the  principal  question 
for  determination  is  the  right  of  the  plaintiff 
to  the  exclusive  use  of  the  name  ** Grand 
Lodge  Ancient  Order  of  United  Workmen  of 
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Iowa,"  and  of  the  letters  more   commonly 
used,  "G.  L.  A.  O.  U.  W.  of  Iowa."    It  is 
argued  that  by  reason  of  the  fact  that  it  in- 
-corporated  under  this  name,  and  was  given 
a  certificate  by  the  auditor  of  state  to  do  bus- 
iness thereunder,  it  became  entitled  to  the 
exclusive  use  of  the  name  ;  that  its  corporate 
name  is  property,  which  may  be  protected 
by  injunction.      It  also  insists  that  defend- 
ants are  doing  a  life  insurance  business  upon 
the  mutual  assessment  plan,  without  author- 
ity and  illegally,  and  that  in  so  doing  it  is 
•damaging  the  business  and  good  will  of  the 
plaintiff.      It  is  no  doubt  true  that,  except 
•as  limited  by  section  1763  of  McClain's  Code 
(Acts  21st  Qeu.  Assem.  chap.  65,  §  3),  a  cor- 
poration may  organize  for  the  purpose  of 
•conducting  a  life  insurance  business  under 
whatever  name  it  may  choose  to  adopt,  pro- 
vided it  does  not  infringe  on  the  established 
ri gilts  of  some  other  organization  or  associa- 
tion already  in  existence  under  the  same  or 
a  similar  name.      And  it  seems  to  be  well 
•settled  that  the  name  of  a  corporation,  while 
not  a  part  of  its  franchise,  is.  to  a  certain 
-extent,  property,  and  that  it  will  be  protected 
in   a   proper   case  on    principles  somewhat 
4inalogDus  to  those  applied   to  trademarks. 
Holmes,  B.  dt  U.  y .  Holmes,  B,  dA.  Mfg.  Go.  37 
Conn.  278.  9  Am.  Rep.  324 ;  High.  Inj.  §  1081  ; 
Cook,  Stock  &  Stockholders,  3d  ed.  §  699, 
and  cases  cited  ;  1  Thomp.  Corp.  §§  284-296. 
The  name  of  a  corporation   is  not,  in  this 
^tate,  a  franchise,  for  the  selection  may  be 
made  at  the  pleasure  of  the  incorporators,  or 
it  may  be  acquired  by  usage;  and  its  right 
to  the  use  of  the  name,  it  seems  to  us,  can 
be  no  greater  or  different  in  principle  than 
that  of  an  individual.     An  individual  may 
use  his  own  name  in  his  business,  even  though 
"he  may  thereby  interfere  with  or  injure  the 
business  of  another  person  bearing  the  same 
name,  provided  he  does  not  resort  to  any 
artifice  or  contrivance  for  the  purpose  of  pro- 
ducing the  impression  that  the  establishments 
are  identical,  or  do  anything  calculated  to 
mislead.     Meneely  v.  Ateruely,  62  N.  Y.  429, 
^0  Am.    Rep.   489;    Ottoman  Cahvey  Co.   v. 
Daru,  95  111.  203;   tFpton,  Trademarks.  104, 
105  et  seq.;  Oilman  v.  HunneweU,  122  Mass. 
139  ;  Rogers  v.  Taintor,  97  Mass.  291 ;  Adams. 
Trademarks,  pp.  115.  116.     The  rule  seems 
to  be  clearly  stated  in  C?ias.  S.  Biggins  Go. 
v.  Biggins  Soap  Co.  144  N.  Y.  462,  27  L.  R. 
A.  42,  where  Andrews,  Ch.  J.,  speaking  for 
the  court,  among  other  things,  said:     "In 
respect  to  corporate  names  the  same  rule  ap- 
plies as  to  the  names  of  firms  or  individuals, 
and  an  injunction  lies  to  restrain  the  simula- 
tion and  use  by  one  corporation  of  the  name 
of  a  prior  corporation  which  tends  to  create 
•confusion  and  to  enable  the  later  corporation 
to  obtain,    by  reason  of  the  similarity  of 
names,  the  business  of  the  prior  one.     The 
<:ourts  interfere  in  these  cases,  not  on  the 
ground  that  the  state  may  not  affix  such  cor- 
porate names  as  it  may  elect  to  the  entities 
It  creates,  but  to  prevent  fraud,  actual  or 
•constructive."     From  the  allegations  of  the 
defendants'  answer  it  will  be  seen  that  the 
Ancient  Order  of  United  Workmen  originated 
in  the  state  of  Pennsylvania  in  the  year  1868 ; 
that  a  grand  lodge  was  organized  in  that  state 
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in  the  year  1870,  and  soon  after  grand  lodges 
were  organized  in  other  states;  that  in  Feb- 
ruary, 1873.  these  grand  lodges  organized  a 
supreme  lodge,  and  that  this  supreme  lodge 
was  authorized  to  institute  lodges  in  any 
state,  subordinate  to  its  jurisdiction ;  and 
that  when  any  ten  lodges  existed  in  a  state  It 
was  the  duty  of  the  supreme  lodge  to  charter 
a  grand  lodge  in  such  state.  Pursuant  to 
the^e  regulations  a  grand  lodge  was  chartered 
in  Iowa  in  1873,  and  the  otiicers  of  this  grand 
lodge  adopted  articles  of  incorporation  as  a 
benevolent  society  in  Noveml>er,  1873,  for 
the  purpose  of  creating,  holding,  managing, 
and  disbursing  a  beneficiary  fund  for  the 
relief  of  members  of  the  corporation  and 
their  families  under  such  laws  and  rules  and 
regulations  as  are  now  and  shall  hereafter  be 
prescribed  by  the  Supreme  Lodge  A.  O.  U. 
W.  of  the  United  States.  In  1883  the  schism 
took  place,  and  plaintiff  adopted  certain  reso- 
lutions of  secesf  ion,  and  in  1884  it  adopted 
the  articles  of  incorporation  under  and  by 
virtue  of  which  it  is"  now  transacting  busi- 
ness as  a  mutual  benefit  association.  Those 
who  remained  loyal  to  the  supreme  lodge 
were  recognized  by  it,  and  to  this  day  have 
used  and  enjoyed  the  name  of  the  **  Grand 
Lodge  Ancient  Order  of  United  Workmen  of 
Iowa."  From  this  it  appears  that  the  name 
was  conferred  by  the  supreme  lodge  of  the 
United  States  upon  an  organization  which 
was  subordinate  to  and  recognized  its  author- 
ity, and  that  the  name  is  still  used  by  the 
defendants  under  the  original  authority  con- 
ferred upon  the  organization  to  which  they 
retain  allegiance.  The  question  arises.  What 
right,  if  any,  has  the  plaintiff,  a  seceding 
b^y,  by  reason  of  its  incorporation,  to  the 
exclusive  use  of  the  name?  It  seems  to  us 
it  has  no  such  right.  The  defendants  have 
the  prior  right  to  the  use  of  the  name,  as  they 
had  been  using  it  by  permission  of  the  su- 
preme lodge  continuously  from  the  time  of 
the  organization  of  the  original  grand  lodge 
up  to  the  present.  The  fact  that  they  are 
not  incorporated  is  wholly  immaterial,  for 
they  have  been  doing  business  under  this 
name  with  the  implied  assent  of  the  state 
authorities  during  all  these  years.  They  have 
not  adopted  a  name  selected  by  the  plaintiff 
for  the  purpose  of  defrauding,  or  to  create 
the  impression  that  they  are  identical  with 
the  plaintiff,  nor  have  they  done  anything 
calculated  to  mislead  or  deceive  the  public. 
The  facts  appear  to  be  that  the  plaintiffs,  in 
amending  their  articles  of  incorporation  and 
in  procuring  their  certificate  from  tlie  state 
auditor,  have  taken  a  name  which  was  there- 
tofore in  use  by  the  defendants,  and  of  which 
they  cannot  be  deprived  simply  because  the 
plaintiff  sees  fit  to  use  it  as  its  corporate 
name.  The  question  here  is  not  whether  de- 
fendant is  doing  an  unlawful  business,  but 
whether  it  has  the  right  to  the  use  of  the 
name,  be  its  business  lawful  or  unlawful ; 
and  this  distinction  should  not  be  lost  sight 
of.  We  do  not  think  that  a  corporation  can, 
under  the  statutes  of  this  state,  select  a  name 
which  is  then  in  use  by  some  other  person 
or  persons,  and,  after  recording  its  articles, 
insist  that  this  person  or  persons  must  aban- 
don the  use  of  the  name  they  have  previously 
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^selected  and  under  which  they  are  operating. 
If  any  damage  results  to  a  corporation  which 
.selects  its  name  in  this  manner,  it  is  due  to 
its  own  folly  and  indiscretion  in  selectinsr 
a  name  which  is  already  in  existence,  and 
which  is  used  by  another  body,  upon  which 
'the  name  was  originally  conferred. 

In  the  case  of  Ottoman  Cahvey  Co.  v.  Dane, 
•supra,  defendant  Dane  had  in  1875  or^i^anized 
a  corporation  under  the  laws  of  the  state  of 
Michigan  known  as  the  Ottoman  Cahvey  Com- 
pany, and  had  carried  on  business  as  such 
<;orporation  in  the  city  of  Chicago,  111.,  from 
and  after  that  date.  On  September  24,  1876. 
the  plaintiff  organized  a  corporation  under 
the  same  name  under  the  laws  of  the  state  of 
Illinois,  and  thereupon  brought  suit  against 
the  Michigan  corporation  to  restrain  it  from 
-doing  business  under  the  name  by  which  it 
was  organized,  av-errine  that  the  Michigan 
corporation  had  been  dissolved  by  the  su- 
preme court  of  Michigan,  and  no  longer  had 
authority  to  act  in  the  capacity  of  an  incor- 
fpHorated  company.  The  supreme  court  of  Il- 
linois held  that,  though  the  defendants  had 
no  right  to  act  in  their  capacity  as  an  incor- 
porated company,  yet  they  had  a  clear  right 
to  continue  in  business  under  the  name  Otto- 
man Cahvey  Company,  either  as  partners  or 
•otherwise ;  and  that  the  plaintiff  corporation 
had  no  right  to  assume  a  name  under  which 
defendants  were  carrying  on  their  business, 
and  invoke  the  aid  of  a  court  of  equity  to 
restrain  defendants  from  the  use  of  the  same 
name.  The  court,  among  other  things,  said  : 
"So  far  as  the  complainant  was  concerned, 
the  defendants  had  the  prior  right  to  the  use 
•of  the  name,  as  they  bad  conducted  their 
business  under  the  name  assumed  continu- 
•ously  from  the  date  of  the  organization  of 
the  Michigan  corporation ;  and  that  the  de- 
fendants might  use  the  name  Ottoman  Cahvey 
Company  as  well  without  a  legal  organiza- 
tion as  they  could  had  they  been  legally  or- 
ganized under  the  laws  of' Michigan."  The 
•case  of  Black  Rabbit  Asso.  v.  Munday,  21 
Abb.  N.  C.  99,  is  also  closely  in  point.  The 
plaintiff  was  incorporated  under  the  name 
•of  the  Black  Rabbit  Association.  Defend- 
ants were  unincorporated,  but  used  the  same 
name.  It  appears  that  prior  to  the  fncorpo- 
ration  of  plaintiff  an  unincorporated  organ- 
ization existed  by  the  name  in  controversy, 
and  that  there  had  been  a  schism  and  divi- 
8ion,and  that  the  persons  adhering  to  plain- 
tiff had  incorporated  under  the  state  laws. 
The  court,  in  its  opinion,  among  other  things, 
-said:  **The  organization  sought  to  be  en- 
Joined  is  one  that  was  in  existence  and  known 
prior  to  the  formation  of  plaintiff,  and  plain- 
tiff, by  incorporating  itself  by  a  name  al- 
Teady  in  existence,  and  used  prior  to  its  or- 
ganization, seeks  to  restrain  the  other  party 
-from  i  ts  use. "  It  refused  the  i  n j  unction  asked 
by  plaintiff,  and  held  that  plaintiff  had  not 
acquired  the  exclusive  right  to  the  name  by 
the  fact  of  incorporating  under  the  statute. 
See  also  Fish  Bros.  Wagon  Go.  v.  La  BelU 
Wagon  Works,  82  Wis.  546.  16  L.  R.  A.  453 ; 
Coi'bin  V.  Gould,  188  U.  S.  308,  83  L.  ed. 
-611;  Van  Beil  v.  Prescoit,  82  N.  Y.  630; 
Delaitare  <fe  H.  Canal  Co.  v.  Clark,  80  U.  S.  13 
Wall.  311.  20  L.  ed.  581.  This  is  the  doc- 
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trine  applied  to  trademarks.  Amoskeag  Mfg, 
Co,  v.  Spear,  2  Sandf.  509;  Taylor  v.  Car- 
pentei',  11  Paige,  297,  42  Am.  Dec.  114; 
Meriden  Britannia  Co.  v.  Parker,  39  Conn. 
450,  12  Am.  Rep.  401 ;  Rogers  v.  Rogers,  53 
Conn.  121,  55  Am.  Rep.  78.  The  right  to 
protection  of  a  trademark  depends  upon  pri- 
ority of  selection  or  appropriation.  Gillott  v. 
Esterbrook,  47  Barb.  463 ;  Beach,  Inj.  ^g  748, 
749 ;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S. 
460,  87  L.  ed.  1144. 

It  is  pertinent  to  inquire  how  plaintiff  ob- 
tained the  right  to  the  exclusive  use  of  the 
name.  Surely  not  by  reason  of  having  coined 
or  invented  it.  Tlie  terms  "Grand  Lodge" 
and  "of  Iowa"  could  not  be  exclusively  ap- 
propriated, either  as  a  firm  name  or  as  a 
trademark.  One  is  merely  geographical,  and 
the  other  descriptive ;  and  either  could  be 
used  by  any  person  without  infringement 
upon  the  rights  of  others.  The  term  "An- 
cient Order  of  United  Workmen"  did  not 
originate  with  the  plaintiff.  It  had  a  well- 
defined  and  recognized  meaning  long  before 
plaintiff  adopted  it,  and  wks  applied,  not 
only  in  this  state,  but  in  others,  both  to  cor- 
porations and  jiinincorported  societies,  either 
fraternal  or  beneficial  or  both,  from  the  time 
of  the  organization  of  the  society  in  Pennsy  1  - 
vania,  in  the  year  1868,  up  to  the  present. 
Plaintiff  had  no  right,  for  the  same  reason, 
to  exclusively  appropriate  a  name  which, 
prior  to  the  time  of  its  incorporation,  had  a 
well-defined  meaning,  and  which  was  prop- 
erly applied  to  societies  already  in  existence. 
It  did  not  obtain  the  right  to  use  the  word 
by  assignment  or  transfer.  In  fact,  it  has 
renounced  its  allegiance  to  the  body  which 
originated  the  name,  and  which  assumes  to 
control  and  confer  it.  It  is  claimed,  how- 
ever, that  the  auditor  of  state  gave  plaintiff 
the  ri^ht  to  use  it  under  the  provisions  of 
McClam's  Code,  before  cited,  which  are  as 
follows : 

Sec.  1768 :  "  No  corporation  or  association 
organized  under  this  act  shall  take  any  name 
in  use  by  any  other  organization,  or  so  closely 
resembling  such  name  as  to  mislead  the  pub- 
lic." 

It  is  sufficient  to  say  in  answer  to  this 
claim  that  as  to  the  defendants  the  determina- 
tion of  the  auditor  is  not  conclusive,  even 
if  it  be  conceded  that  he  acted  judicially  in 
granting  plaintiffs  a  certificate,  and  found 
that  plaintiffs  were  entitled  to  use  the  name. 
Defendants  were  not  advised  of  any  attempt 
to  wrest  their  name  from  them,  and  could 
not  appeal  from  the  judgment  of  the  auditor ; 
nor  could  they  sue  out  a  writ  of  error  to  test 
the  legality  of  his  conclusion.  See  Bixby  v. 
Adams  County,  49  Iowa,  507 ;  Vose  v.  Morton, 
4  Cush.  27,  50  Am.  Dec.  750;  QrisiDold  v. 
Stewart,  4  Cow.  458.  They  are  therefore  not 
bound  by  the  certificate  of  the  auditor. 

Further  claim  is  made  that  plaintiff  has 
exclusive  right  to  its  name  under  the  deci- 
sions of  this  court  in  the  cases  referred  to  in 
plaintiff's  petition.  It  is  sufficient  answer 
to  this  to  say  that  no  such  question  was  made 
in  either  of  these  cases.  Moreover,  the  cor- 
poration was  not  a  party  to  either  of  these 
suits,  and,  if  there  had  been  a  determination 
of  this  question,  it  would  not  be  binding 
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upon  the  parties  to  this  litigation.  Newhy 
V.  Oregon  Cent.  R.  Co,  1  Deady,  610.  Fed. 
Cas.  No.  10.144;  People  v.  Murray,  73  N. 
Y.  535;  Geekie  v.  Kirby  Carpenter  Co.  106 
U.  S.  886.  27  L.  ed.  160;  Smith  v.  State,  21 
Ark.  294.  -We  think  the  defendants'  answer 
pleads  facts  which  clearly  show  that  plain- 
tiff was  not  entitled  to  the  exclusive  right 
to  the  use  of  the  name,  and  that  tlie  demurrer 
to  the  second  count  of  the  defendants'  answer 
should  have  been  overniled. 

It  is  argued  on  behalf  of  appellee, however, 
that  the  defendants  are  and  were  unlaw- 
fully engaged  in  business  as  a  life  insurance 
company  under  the  mutual  assessment  plan 
without  complying  with  the  laws  of  the  state, 
and  that  for  this  reason  it  is  not  entitled  to 
the  use  of  the  name.  The  question  as  to  the 
character  and  legality  of  the  defendant's  or 
Kanization  is  argued  with  much  skill  and 
learning  by  counsel  on  either  side  of  thin 
controversy,  but  we  do  not  find  it  necessary 
to  determine  whether  defendant  is  an  insur- 
ance company,  or  an  insurance  company  and 
a  secret  society'  combined,  or  a  fraternal  so- 
ciety pure  and  simple ;  for,  if  it  be  conceded 
that  it  is  an  insurance  company,  and  that  it 
is  doing  business  without  complying  with 
the  laws  of  the  state,  it  is  doubtful,  to  say 
tlie  least,  whetlier  plaintiff  may  bring  a  suit 
to  wind  it  up.  and  enjoin  it  from  doing  busi- 
ness under  a  certain  name.  As  a  general  rule, 
such  an  action  must  be  brought  by  the  state, 
lieach,  Inj.  i;  13 ;  McDonald  v.  English,  85 
111.  232;  Springer  v.  Walters,  139  111.  419. 
By  the  provisions  of  McClain's  Code  (sec. 
1776)  it  seems  to  be  made  the  duty  of  the 
auditor  of  state  and  attorney  general  to  in- 
stitute such  suit.  But  let  it  be  assumed  that 
the  plaintiff  may  bring  such  an  action,  it 
does  not  follow  that  this  gives  it  the  exclu- 
sive right  to  the  use  of  the  pame.  This  de- 
pends upon  other  principles,  which  we  have 
heretofore  attempted  to  elucidate.  Concede, 
however,  that  plaintiff  may  bring  its  suit  to 
enjoin  defendants  from  using  the  name  and 
conducting  their  business  because  it  is  un- 
lawful, yet  it  does  not  follow  that  plaintiff 
is  entitled  to  relief.  The  plaintiff  came  into 
being  as  a  separate  organization  at  the  time 
it  seceded  from  the  loyal  body  and  adopted 
amended  articles  of  incorporation,  in  the 
year  1884.  Defendants  were  at  that  time 
doing  business  under  the  name  originally 
conferred  upon  them  by  the  supreme  lodge, 
and  they  continued  to  carry  on  this  same 
business  up  to  the  time  of  the  institution  of 
this  suit,  which  was  in  December,  1893. 
Thev  had  a  large  increase  of  membership, 
paid  many  death  claims  to  the  families  of 
their  members,  and  have,  under  the  allega- 
tions of  their  answer,  been  allowed  to  pro- 
ceed with  full  knowledge  and  acquiescence 
of  the  insurance  authorities  of  the  state. 
Many  of  the  members  of  the  defendant,  ac- 
cording to  the  allegations  of  the  answer, 
would  now  be  unable,  on  account  of  age  or 
disability,  to  procure  membership  in  any 
other  association,  and  many  others  could 
not  procure  it  without  large  additional  ex- 
pense. Plaintiff  has  had  knowledge  of  these 
facts  during  all  of  these  years,  and  yet  has 
taken  no  action  until  the  commencement  of 
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this  suit.  It  seems  to  us  that  it  is  clearly 
barred  and  estopped  by  its  laches  from  main- 
taining this  suit.  And  we  are  inclined  to- 
ihe  view,  although  it  is  not  necessary  to  de- 
termine the  question,  that  the  suit  is  barred 
by  the  five-years  statute  of  limitations. 

Plaintiff's  cause  of  action  to  enjoin  the 
use  of  the  name  accrued  at  the  time  it  was 
legally  incorporate<i  in  the  year  1884.  It 
was  not  then  required  to  have  a  certificate 
from  the  auditor  of  state  authorizing  it  to 
do  business,  for  the  Acts  of  the  21st  General 
Assembly  did  not  take  effect  until  the  year 
1886.  It  could  have  obtained  its  certificate 
from  the  auditor,  if  it  were  necessary  to  do- 
so  to  authorize  it  to  bring  suit,  in  the  year 
1886,  and  thereupon  could  have  immediately- 
commenced  its  suit  against  the  defendants. 
It  could  not.  by  delay  in  procuring  its  cer- 
tificate, prolong  the  operation  of  the  statute. 
Baker  v.  Johnson  County,  83  Iowa,  151 ;  Hin- 
trager  v.  Traut,  69  Iowa,  746. 

The  fact  that  damage  done  to  plaintiff  is 
continuing— which  must  be  conceded— is  not 
controlling,  for  this  is  not  an  action  to  re- 
cover damages  at  law,  but  a  suit  in  equity 
to  enjoin  and  restrain  the  defendants  from 
the  use  of  a  name.  The  cause. fully  accrued 
when  the  defendants  proceeded  with  their- 
business  in  violation  of  the  plaintiff's  rights. 
We  have  held  in  law  actions  for  damages^ 
that  when  the  act  of  the  defendant  was  com- 
plete before  the  period  of  limitation,  and  the 
result  only  was  within  the  statute,  a  suit  for 
damages  was  barred,  l^cers  v.  Counnt  Bluffs, 
45  Iowa.  652,  24  Am.  Hep.  792.  See  also 
Baldwin  v.  Oskaloosa  Gaslight  Co.  57  Iowa, 
51 ;  Williams  v.  MiUs  Cotinty,  71  Iowa,  367. 
But.  aside  from  all  this,  it  would  be  most 
inequitable  to  allow  plaintiff  at  this  late 
day  to  destroy  the  business  built  up  by  the 
defendants.  Many  innocent  persons  would 
be  compelled  to  suffer,  and  much  confusion 
and  inconvenience  would  result  to  all  con- 
cerned. 

If  it  should  be  conceded  that  the  plaintiff 
had  at  one  time  the  exclusive  right  to  the 
use  of  its  name,  we  think  that  it  has.  by  its 
acquiescence  and  laches,  closed  the  door  to 
relief  in  equity.  It  is  an  undoubted  rule- 
wit  h  reference  to  trademarks  that  reasonable 
diligence  must  be  used  in  making  applica- 
tion for  relief  against  piracy  and  proceed- 
ings should  be  instituted  promptly  upou' 
discovery.  High.  Inj.  §  1100;  f'illey  v. 
C/iilff,  lOBlatchf.  876,  Fe^.  Cas.  No.  4,787; 
Galliher  v.  Cadwell,  145  U.  S.  368,  36  I.,  ed. 
738;  Coffeen  v.  Brunton,  5  McLean,  256.  Fed. 
Cas.  No.  2,947:  Browne.  Trademarks,  §  479; 
McUan  v.  Fleming,  96  U.  8.  258.  24  L.  ed. 
833;  Amoskeag  Mfg.  Co.  v.  Gamer,  55  Barb.- 
151.  Plaintiffs  say,  however,  that  the  former 
litigation  with  reference  to  this  association 
is  a  suftlcient  excuse  for  not  brinsine  this 
suit  promptly  upon  discovery  of  defendants' 
acts.  We  do  not  think  this  is  true.  The 
actions  referred  to  were  to  determine  who^ 
were  entitled  to  the  offices  in  the  association. 
The  first  case  was  decided  in  the  year  1885, 
and  plaintiff  could  have  then  commenced  its. 
suit,  if  not  before.  But  neither  of  these 
cases,  in  our  judgment,  operated  to  suspend 
the  running  of  the  statute.     See  McClain's 
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■Code,  §  3742.  We  are  very  clearly  of  the 
•opinion  that  the  demurrer  to  the  third  di- 
vision of  count  of  the  defendants'  answer, 
at  least  as  to  that  part  pleading  laches,  ac- 
quiescence, and  estoppel,  should  have  been 
overruled. 

A  great  many  other  questions  are  discussed 
by  counsel,  but.  as  they  are  not  regarded 
as  controlling,  we  must  decline  to  consider 
them. 

Our  conclusions  are  that  under  the  allega- 
tions of  the  answer— First,  plaintiff  had  no 
right  to  the  exclusive  use  of  the  name ;  sec- 
ond, that,  if  it  had  such  right,  it  has  lost 
it  by  acquiescence  and  laches;  third,  that 
if  it  be  conceded  that  defendant  is  doing 
business  without  authority,  plaintiff  is  in 
no  position  to  complain.  For  these  reasons 
the  demurrer  to  the  second  and  third  count 
of  the  defendants'  answer  should  have  been 
-overruled. 

He  versed. 

Kinne,  J.,  took  no  part. 


R.  J.  PARK  et  al.,  Appts., 

V. 

Hiram  CBA^PUN  ei  al. 


(. 


.lowa. 


.) 


The  majority  of  the  members  of  a  Free 
Will  Baptist  society  cannot  against 
the  will  of  the  minority  transfer  prop- 
erty obtaioed  for  the  use  and  benefit  of  tbat 
denomination,  which  holds  the  doctrines  of  Ar- 
minius,  to  the  Baptist  denomination,  which  is 
Calvinistic,  notwithstandintr  a  provision  in  the 
manual  of  church  Kovernment  of  the  Free  Bap- 
tist denomination  to  the  effect  that  a  church  in 
good  standing  may  have  a  letter  of  dismission 
and  recommendation  to  another  evangelical  de- 
nomination, as  this  appears  to  refer  to  the  church 
as  an  ecclesiastical,  rather  than  as  a  purely  legal, 
body. 

(October  19, 1885.) 

APPEAL  by  complainants  from  a  decree  of 
the  District  Court  for  Black  Hawk  County 
•dissolviuic  an  injunction  which  had  been 
granted  to  restrain  defendants  from  withdraw- 
ing from  the  Free  Baptist  denomination  and 
joining  the  Baptist  denomination  in  such  a  way 
as  to  take  certain  church  property  with  them. 
Recersetf. 

Statement  by  Robinson,  J.  : 

Action  in  equity  to  enjoin  the  defendants 
from  withdrawing  the  First  Free  Baptist 
Church  of  Waterloo,  Iowa,  from  the  Free 
Baptist,  and  uniting  it  with  the  Baptist, 
denomination.  The  plaintiffs  filed  a  peti- 
tion in  which  an  injunction  was  asked.  A 
temporary  injunction  was  granted,  and  there- 
after an  answer  was  filed,  and  also  a  motion, 


Note.— In  connection  with  the  above  case,  see 
also  Mt.  Zion  Baptist  Church  v.  Whitmore  (Iowa) 
13  L.  R.  A.  108,  and  note. 

As  to  change  of  doctrine,  see  also  Krecker  v. 
8hirey  (Pa.)  29  L.  R.  A.  476;  Philomath  College  v. 
Wyatt  (Or.)  26  L.  R.  A.  68,  and /ootnot«  thereto. 
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supported  bv  affidavits,  to  dissolve  the  in- 
junction. Affidavits  in  resistance  were  filed, 
and  the  cause  was  submitted  on  the  motion, 
which  was  sustained.  From  that  order  the 
plaintiffs  appeal. 

}fr.  F.  C.  Piatt,  for  appellants: 

Where  a  conveyance  is  merely  to  a  religious 
corporation  by  its  name,  the  corporate  or  de- 
nominational name,  in  connection  with  the 
contemporaneous  acts  of  the  corporators,  will 
be  a  sufficient  guide  as  to  the  nature  and  ob- 
jects of  the  trust. 

2  Potter.  Corp.  §  572;  Bear  v.  Hea»tey.  98 
'Mich.  279,  24  L.  R.  A.  615;  Boaht's  Appeal, 
69  Pa.  465,  8  Am.  Rep.  275:  Harrison  v.Uoyle, 
24  Ohio  St.  263;  WUujelL  v.  First  Cong.  Church, 
14  Ohio  St.  44;  App  v.  United  Lutheran  dt  G. 
Ref.  Cong.  6  Pa.  201;  Strong,  Relations  of  Civil 
Law  to  Church  Polity,  pp.  45-59;  Mannix  v. 
Pureell,  46  Ohio  St.  102,  2  L.  R.  A.  758:  Curd 
V.  Wallace,  7  Dana,  190,  32  Am.  Dec.  85. 

The  persons  by  whom  this  church  was  built 
solemnly  covenanted  before  Gbd  to  labor  to- 
gether for  the  building  up  of  the  Free  Baptist 
Church  and  denomination. 

The  covenant  is  a  part  of  the  by  laws  of  the 
church  and  as  such  it  is  binding  upon  the  cor- 
porators and  the  members  as  a  part  of  the  or- 
ganic law  of  the  corporation,  as  though  a  part 
of  the  certificate  of  incorporation. 

Bear  v.  Heasley,  98  Mich.  279,  24  L.  R.  A. 
615:  Dressen  v.  hrameier,  56  Iowa,  756. 

Property  acquired  by  a  church  society  or 
corporation  while  in  connection  with,  or  in 
subordination  to,  some  ecclesiastical  organiza- 
tion, denomination,  or  form  of  government, 
cannot  be  transferred  to  another  denomination, 
even  though  a  majority  of  the  members  of  the 
society  favor  such  transfer,  nor  may  a  religious 
society  so  endowed  unite  with  some  other  de- 
nominational organization,  or  become  literally 
independent,  or  "renounce  its  faith  and  doc- 
trine, and  adopt  others. 

McGinnis  v.  Watson,  41  Pa.  14;  Schnorr*s 
'Appeal,  67  Pa.  146.  5  Am.  Rep.  415;  RoshVs 
Appeal,  69  Pa.  466,  8  Am.  Rep.  275;  2  Potter, 
Corp.^§  5ri6-57^;  20  Am.  &  Eng.  Enc.  Law,pp. 
78:.  78a.  797-799:  Avery  y.  Baker.  27  Neb. 388; 
Hendrickson  v.  Shotwell,  2  N.  J.  Eq.  577;  Bi- 
ker V.  Ducker,  79  Cal.  365;  Beach,  Priv.  Corp. 
p.  583.  §  358;  High.  Inj.  ^  314;  t\rst  Cong. 
Church  V.  Stewart,  43  III.  81;  UaU  v.  Everett, 
53  N.  H.  9,  16  Am.  Rep.  82;  Hackney  v.  Vaiu- 
ter,  89  Kan  615;  Whitecar  v.  Michenor,  87  N. 
J.  Eq.  6:  D/essen  v.  Brameier,-^  Iowa,  756; 
Bear  v.  Heasley,  98  Mich.  279,  24  L.  R.  A.615; 
Bird  V.  St.  Marias  Church,  62  Iowa,  567;i?o«- 
mann  v.  Bartling,  22  Neb.  .S76;  Mt.  Zion  Bap- 
tist Church  V.  Whitmore,  83  Iowa,  138,  18  L. 
R.  A.  198. 

Not  only  profession  of  the  faith  of  the 
church,  but  submission  to  its  government  and 
discipline,  is  necessary  to  membership  there- 
in. 

20  Am.  &  Eng.  Enc.  Law,  p.  779. 

Proof  that  the  property  is  in  an  un prosper- 
ous condition  is  immaterial.  The  court  will 
not  decree  a  dissolution  of  the  corporation 
against  the  will  of  the  minority. 

20  Am.  &  Eng.  Enc.  Law,  p.  827. 

And  it  is  immaterial  what  amounts  of  money 
have  been  paid  for  church  purposes  by  the 
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miDority.  Tbeir  rights  do  not  depend  upon 
that  question. 

DreaseuY.  Brameier,  56  Iowa,  761. 

A  fund  given  for  tbe  benefit  of  a  voluntary 
religious  society  accrues  to  the  use  of  the  same 
society  after  incorporation. 

20  Am.  &  Eng.  Edc.  Law,  pp.  802.  804, 
note.  8;  Miller  v.  Chittenden,  4  Iowa.  252. 

The  fact  that  defendants  withdrew  from  tbe 
church  and  formed  a  new  congregation 
amounted  to  a  relinquishment  of  all  tbeir  rights 
in  regard  to  the  church  from  which  they  with- 
drew. 

Pouldiii  V.  Alexander,  82  U.  8. 15  Wall.  131. 
21  L.  ed.  69;  Met/todist  Episcopal  Church  v. 
Wood,  5  Ohio,  288;  Harper  v.  Stram,  14  B. 
Mon.  48;  Vevabfe  v.  Coffman,  2  W.  Va.  310; 
Atty.  Gen  v.  Dvblin,  38  N.  H.  469;  Hodden  v. 
Chorn,  8  B.  Mon.  70;  Beach,  Priv.  Corp.  p. 
183,  1  99;  2  Potter.  Corp.  g  567. 

On  an  attempt  to  divert  tbe  church  property 
tbe  parties  cease  to  be  trustees,  and  may  be 
enjoined  accordingly. 

20  Am.  &  Eng.  Enc.  Law,  p.  825;  Rott- 
mann  v.  Bartling,  22  Neb.  375. 

The  First  Free  Baptist  Church  of  Waterloo, 
by  its  articles  of  incorporation,  its  by-laws,  its 
membership  in  Cedar  Valley  Quarterly  Meet- 
ing, and  its  conoection  through  that  with  tbe 
Iowa  Yearly  Meeting,  and  the  General  Con- 
ference of  Free  Baptists,  acknowledged  tbe 
authority,  doctrines,  and  practice  of  the  Free 
Baptist  denomination  and  became  amenable 
thereto. 

Bird  V.  St.  Mark's  Church,  62  Iowa.  567. 

Where  property  interests  are  threatened  or 
affected,  a  court  of  equity  will  extend  iis 
strongest  arm  in  protection. 

Beach.  Priv.  Corp.  p.  124,  *I60,  note.  p.  188, 
•^t  99.  100.  p.  588.  ^  858;  20  Am.  &  Eng.  Enc. 
I>aw,  pp.  795,  797,  notes  8,  4,  pp.  800,  825;  2 
Potter,  Corp.  §§  565,  66S,  569,  572,  581.  582, 
591;  Mt.  Zion  Baptist  Church  y.  Whitmore^SS 
Iowa,188,  18  L.  K.  A.  198;  1  High,  Ini.  §  814. 

Messrs.  Afford  &  Gates  for  appellees. 

Robinson,  J. ,  delivered  tbe  opinion  of  tbe 
court : 

The  petition  alleges  and  the  answer  admits 
the  following  facts:  On  tbe  27th  day  of 
April,  1868.  the  "  Waterloo  Free  Will  Baptist 
Society"  was  dulf  incorporated  under  tbe 
laws  of  this  state  as  a  religious  association. 
The  object  of  the  association,  as  declared  in 
the  certificate  of  incorpotation,  was  "tbe 
building  and  erection  of  a  church  or  house 
of  worship,  and  the  diffusion  of  the  gospel.** 
In  December.  1892,  the  certificate  was  so 
amended  by  a  unanimous  vote  of  the  society 
as  to  change  its  name  to  tbe  "First  Free 
Baptist  Church  of  Waterloo."  and  provide 
for  five  instead  of  three  trustees.  On  ihe  4th 
of  .January,  1894,  at  a  meeting  held  by  mem- 
bers of  tbe  church,  a  resolution  was  adopted, 
a  copy  of  which  is  as  follows:  "We,  tbe 
members  of  tbe  First  Free  Will  Baptist 
Church  of  Waterloo,  Iowa,  resolve  that  the 
name  of  the  said  church  be  changed  from  tbe 
one  by  which  it  has  formerly  been  known  to 
tbe  *Free  Baptist  Church  of  Waterloo.  Iowa. ' 
by  which  name  it  shall  hereafter  be  known, 
and  that  article  1st  of  its  certificate  of  in- 
corporation be  amended  accordingly."  The 
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article  referred  to  was  the  one  which  gave- 
tbe  church  its  name.  The  petition  also  con- 
tains averments,  some  of  which  are  not  ad- 
mitted by  tbe  answer,  to  the  following  effect : 
The  amendment  adopted  in  December,  1892. 
did  not  change  the  articles  of  faith  or  belief  or 
the  church.  The  church  is  under  the  patron- 
age of  the  General  Free  Baptist  Conference, 
and  it  is  particularly  under  the  patronage  and 
is  a  member  of  the  Cedar  Valley  Quarterly^ 
Meeting,  a  regularly  constituted  body,  com- 
prised of  nine  churches.  The  vote  on  tbe 
adoption  of  the  resolution  of  January  4.  1894, 
was  twenty- five  for.  and  five  against,  it.  At 
the  same  meeting  the  following  was  adopted  : 
"Resolved,  that  we,  the  members  of  the 
Second  Baptist  Church,  of  Waterloo.  Iowa, 
appoint  tbe  trustees  of  said  church  a  com- 
mittee to  inform  the  Baptist  denomination 
that  we,  as  a  church,  desire  membership  in 
their  denomination,  measures  having  t>een 
adopted  by  us  which  we  trust  will  bring- 
about  such  a  union."  This  was  voted  against 
by  the  same  persons  who  opposed  the  other 
resolution.  The  religious  belief  and  the 
articles  of  faith  of  the  Baptist  Church  or 
denomination  are  radically  different  from 
those  of  the  Free  Baptist  Church,  and  each 
has  a  separate  and  distinct  organization,  and 
is  governed  by  its  own  ofl9cers,  laws,  and 
rules.  The  petition  further  alleges  that,  by 
the  adoption  of  the  two  resolutions  set  out, 
the  persons  voting  therefor  declared  tbeir 
secession  from  tbe  First  Free  Baptist  Church 
of  Waterloo,  and  from  tbe  General  Free  Bap- 
tist Conference,  and  from  the  Cedar  Valley 
Quarterly  Meeting,  and  thereby  abandoned 
the  religious  belief  and  creed  of  tbe  First- 
Free  Baptist  Church  of  Waterloo,  and  then 
and  there  withdrew  from  that  church :  that 
the  property  of  the  church  was  acquired  for 
the  purpose  of  advancing  Christianity  accord- 
ing to  the  religious  belief,  principles,  and 
creed  of  tbe  Free  Baptist  Church,  to  wbicH 
the  plaintiffs  still  adhere;  that  tbe  property 
has  been  dedicated  to  the  uses  and  purpose's 
consistent  with  tbe  religious  belief  and  cree*i 
of  that  body  ;  that  the  defendant6  are  attempt- 
ing to  alienate  tbe  property  of  the  Free  Bap- 
tist Church  of  Waterloo,  and  to  prevent  the 
plaintiffs  and  others  from  enjoying  those 
rights  which  have  been  assured  them  by  the 
acquisition  and  dedication  of  that  property 
to  the  purposes  and  uses  of  that  church  ;  that 
neither  the  General  Free  Baptist  Conference- 
nor  the  Cedar  Valley  Quarterly  Meeting  has. 
by  vote  or  otherwise,  expressed  their  consent 
to  the  proposed  change  in  tbe  certificate  of  in- 
corporation of  the  First  Free  Baptist  Church 
of  Waterloo,  and  has  not  been  applied  to  for 
such  consent;  that,  if  tbe  instructions  con- 
tained in  tbe  resolutions  are  carried  out,  a 
cloud  will  be  cast  upon  the  title  of  that 
church  as  to  its  real  property  in  Waterloo, 
which  is  particularly  described,  and  that  the 
plaintiff  and  other  members  of  the  church 
who  adhere  to  its  religious  belief  will  be 
threatened  with  the  loss  of  tbe  rights  and 
privileges  to  which  they  are  entitled  as  mem- 
bers of  the  church,  if  they  are  not  actually 
deprived  of  them ;  that,  if  the  proposed 
amendment  is  adopted,  the  rights  of  the  said 
persons  will  be  unlawfully  infringed  and  in- 
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vaded,  and  the  standing  of  the  church  as  a 
Free  Baptist  organization  and  its  influence 
in  tlie  community  for  the  promotion  of  tlie 
doctrines  of  the  Free  Baptist  Church  will  be 
irreparably  injured ;  and  that  the  defendant 
trustees  threaten  to  carry  the  resolutions  into 
effect,  and  will  do  so  unless  restrained.  The 
plaintiffs  are  two  of  the  members  of  the  First 
Free  Baptist  Church  of  Waterloo,  and  as 
such,  are  in  good  standing.  That  church  and 
its  trustees  are  made  parties  defendant. 

The  defendants  contend  that  the  First  Free 
Baptist  Church  of  Waterloo  is  an  independ- 
ent body,  not  subject  to  the  control  of  any 
superior  body;  that  it  is  at  liberty  to  form 
its  own  creed,  and  does  now  and  has  always 
regulated  its  own  affairs  without  any  riifbt 
of  interference  or  control  on  the  part  of  any 
superior  or  other  body  ;  that  there  is  now  no 
radical  difference  between  the  belief  and  arti- 
cles of  faith  of  that  church  and  the  Baptist 
Church ;  **  that  several  years  a^o  there  was  a 
very  substantial  difference  in  the  articles  of 
faith  and  religious  beliefs  of  the  two  church- 
es, but  that  for  many  years  the  two  denom- 
inations have  been  gradually  drawing  nearer 
to  each  other  in  creed,  belief,  and  articles 
of  faith,  the  regular  Baptist  denomination 
having  dropped  from  its  creed,  belief,  and 
articles  of  faith  the  portions  thereof,  or  the 
most  of  the  portions  thereof,  which  were 
repugnant  to  the  early  founders  of  the  de- 
nomination of  Free  Will  Baptists  or  Free 
Baptists,  with  which  denomination  the  de- 
fendant church  was  heretofore  affiliated,  and 
at  the  same  time  the  latter  denomination 
has  dropped  from  its  creed,  belief,  and  arti- 
cles of  faith,  or  modified,  some  of  the  tenets 
thereof  wh'ich  were  originally  repugnant  to  or 
materially  different  from  the  religious  faith 
and  belief  of  the  regular  Baptist  denomina- 
tion ;  that  the  tenets  of  belief  of  said  denom- 
inations have  changed,  and  can  but  change: 
that  any  attempt  to  anchor  the  beliefs  of  de- 
nominations immovably  in  the  stream  of  time 
is  beyond  human  power,  opposed  to  progress 
and  advancement,  and  an  effort  to  halt  on 
the  great  onward  march  of  thought."  The 
defendants  further  allege  that  the  defendant 
church  is  weak  in  numbers ;  that  few  of  them 
are  possessed  of  large  means :  that  in  conse- 
quence it  is  impossible  for  the  church  to  em- 
ploy a  regular  or  permanent  pastor:  that  it 
has  been  without  a  pastor  a  portion  of  the 
time  for  several  years:  that  in  consequence 
many  of  its  members  have  gone  awav.  and 
now  affiliate  with  other  churches  and  that, 
if  the  resolutions  are  not  carried  into  effect, 
other  members  will  also  attach  themselves  to 
other  churches:  that  if  the  resolutions  are 
carried  out,  and  the  Baptist  denomination 
receives  the  church,  its  membership  and  rev- 
enue will  be  greatly  increased,  it  will  be 
enabled  to  employ  a  pastor  permanently,  and 
members  will  be  prevented  thereby  from  go- 
ing to  and  affiliating  with  other  churches; 
that  it  will  not  be  necessary  for  any  members 
to  sul)8cribe  to  the  articles  of  faith  of  the 
Baptist  denomination,  because  the  articles 
of  faith  of  the  two  churches  are  substantially 
the  same;  that,  if  then  unable  to  employ  a 
pastor,  assistance  will  be  received  from  the 
Baptist  denomination,  which  is  the  larger 
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and  stronger  of  the  two ;  that  the  only  effect 
of  carrying  out  the  resolutions  will  be  to 
change  the  name  of  the  church,  and  place  it 
in  the  Baptist  denomination ;  that  the  prop- 
erty of  the  church  described  in  the  petition 
was  conveyed  to  it  without  qualification  or 
limitation,  and  without  dedication  to  any 
particular  use  or  purpose ;  that  it  is  held  sub- 
ject to  the  will  of  a  majority  of  the  church- 
members,  and  that  the  cause  of  Christianity 
will  be  advanced  by  the  making  of  the  pro- 
posed change  ;  that,  if  it  is  made,  the  church, 
if  received  into  the  Baptist  denomination, 
will  continue  to  be  a  separate  and  independ- 
ent body,  with  a  perfect  right  to  formulate- 
and  change  its  own  creed  or  religious  belief. 
The  defendants  further  aver  that  the  property 
of  the  defendant  church  is  held  without  dedi- 
cation to  any  special  use ;  that  no  trust  is  ex- 
pressed in  its  deed  or  results  from  its  owner- 
ship :  and  that  this  court  has  no  jurisdic- 
tion in  equity  of  the  case,  the  relief,  if  any, 
to  which  the  plaintiffs  are  entitled,  being* 
within  the  defendant  church. 

In  addition  to  the  facts  admitted  by  the 
pleadings,  the  evidence  shows  the  following : 
The  terms  "Free  Baptists"  and  "Free  Will- 
Baptists"  are  identical  in  meaning,  and  are- 
used  to  designate  persons  of  the  same  relig- 
ious belief  who  are  members  of  the  same  de- 
nomination :  and  the  change  in  name  adopted 
by  the  defendant  church  in  December,  1892. 
had  no  effect  upon  its  creed  or  declaration  of 
principles,  nor  upon  its  relation  to  other 
churches.  *  The  title  to  the  church  edifice  and 
the  lot  upon  which  it  stands  is  vested  in  the- 
defendant  corporation,  the  First  Free  Baptist 
Church  of  Waterloo ;  and  unless  the  defend- 
ants are  prevented  from  carrying  the  resolu- 
tions of  January,  1894,  into  effect,  that  or- 
ganization will  be  withdrawn  from  the  Free- 
Baptist  denomination,  and,  if  received  by  the 
Baptist  denomination,  will  become  a  part  of 
it. 

The  change  proposed,  if  accomplished, 
will  transfer,  not  only  the  organization,  but 
the  property  of  the  defendant  church,  to  the 
Baptist  denomination,  and  that  will  have 
the  benefit  of  both  the  organization  and  its 
property,  including  that  in  controversy.  We- 
do  not  understand  that  any  party  to  the  ac- 
tion questions  the  fact  that  the  property 
would  go  with  the  corporation ;  but  it  is< 
claimed  by  the  appellees  that  the  defendant 
church  is  a  civil  corporation,  in  which  a  ma- 
jority rule,  and  that  each  church,  in  both  the 
Free  Baptist  and  Baptist  denominations,  has- 
the  right  to  fix  and  adopt  its  articles  of  faith 
and  covenant ;  that  the  only  effect  of  the  pro- 
posed change  would  be  to  place  the  defend- 
ant church  in  the  Baptist  denomination  :  and 
that  it  would  there  continue  to  be  independ- 
ent, without  any  change  in  its  articles  of 
faith  or  covenant. 

The  appellants  claim  :  (1)  That  the  church* 
edifice,  and  the  lot  on  which  it  is  situated, 
have  been  dedicated  to  the  use  of  the  Free 
Baptist  denomination,  for  the  advancement 
of  Christianity  according  to  the  religious  be- 
liefs of  that  denomination,  and  that  there- 
fore they  cannot  be  transferred  to  any  other 
denomination :  (2)  that  the  attempt  to  carry 
out  the  resolution  in  question  is  an  effort  to> 
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4ilienate  the  church  property,  and  place  it 
beyond  the  control  of  those  who  are  adhering 
to  the  doctrine  professed  by  the  congregation 
and  the  form  of  worship  in  practice  at  the 
time  of  the  dedication  of  the  property  and  the 
<:reation  of  tlie  trust;  (3)  that  the  appellees 
have  not  pursued  the  statutory  provisions  in 
regard  to  the  changing  of  articles  of  incor- 
poration of  religious  societies;  (4)  that  a 
•court  of  equity  has  jurisdiction  to  determine 
the  questions  affecting  the  property  interests 
of  the  defendant  church. 

The  questions  we  are  required  to  determine 
:are  only  those  which  relate  to  the  property 
rights  of  the  parties  to  this  action.  **  Civil 
•courts  will  not  revise  the  decisions  of  churches 
or  religious  associations  upon  ecclesiastical 
matters,  but  they  will  interfere  with  such 
associations  wlien  rights  of  property  or  civil 
Tights  are  involved."  Bird  v.  St.  Mark* 9 
Cliurch,  62  Iowa,  573 ;  20  Am.  &  Eng.  Enc.  Law, 
p.  799.  And,  when  controversies  of  which 
the  civil  courts  have  jurisdiction  arise  in 
«uch  bodies,  the  courts  will  inquire  as  to  the 
purpose  for  which  they  were  instituted  and 
the  rule  by  which  they  are  governed,  and,  so 
far  as  practicable,  they  will  be  given  effect. 
Rottmann  v.  BartUnq,  22  Neb.  875;  Atty, 
Gen,  V.  Pear$on.  3  Meriv.  409 ;  IlarrUon  v. 
HoyU.  24  Ohio  8t.  254. 

It  was  said  in  Mt.  Zion  Baptist  ChvrcJi  v. 
Whitmore,  83  Iowa,  147.  13  L.  R.  A.  198. 
that,  **upon  authority  so  general  as  to  be  be- 
yond question,  it  is  held  that  property  given 
or  set  apart  to  a  church  or  religious  associa- 
tion for  its  use  in  the  enjoyment  and  promul- 
gation of  its  adopted  faith  and  teachings  is 
by  said  church  or  association  held  in  trust 
for  that  purpose,  and  any  number  of  the 
-church  or  association  less  than  the  whole  may 
not  divert  it  therefrom."  This  leads  us  to 
inquire  whether  the  property  in  question  is 
held  in  trust.  On  the  day  on  which  the 
articles  of  incorporation  of  the  defendant 
church  were  adopted  and  its  organization 
perfected,  the  lot  on  which  the  church  edifice 
was  afterwards  erected  was  conveyed  to  the 
society  by  warranty  deed,  which  recited  the 
payment  of  a  consideration,  but  did  not  con- 
tain any  declaration  of  trust.  Whether  the 
property  in  controversy  is  to  be  regarded  as 
held  in  trust  does  not  wholly  depend  upon 
the  terms  of  that  instrument.  In  determin- 
ing its  character,  we  may  properly  examine 
the  articles  of  incorporation  of  the  defendant 
church,  its  declaration  of  faith  and  practice 
when  the  funds  for  the  purchase  of  the  lot 
and  for  the  erection  of  the  building  thereon 
were  obtained,  and  the  purpose  which  the 
funds  were  provided  to  aid.  The  church  rec 
ord  book  shows  that  persons  who  desired  to 
be  organized  into  a  Free  Will  Baptist  Church 
met  in  Waterloo  in  January,  1867 ;  a  council 
previously  authorized  by  the  Waterloo  Quar- 
terly Meeting,  having  been  chosen,  was  or- 
ganized :  church  letters  were  read  ;  the  church 
covenant  was  read  and  adopted ;  and  a  reso- 
lution to  organize  a  church  to  be  known  as 
the  **  Free  Will  Baptist  Church"  was  adopted  ; 
and  the  church  appears  to  have  been  organ- 
ized. The  church  covenant  bound  the  mem- 
bers to  labor  together  for  the  building  up  of 
the  church  and  the  denomination,  to  con- 
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tribute  for  the  support  of  the  ministry  and 
for  other  church  expenses,  to  be  benevo- 
lent to  the  needy,  especially  to  the  poor  cf 
their  own  church,  and  to  sustain  the  benevo- 
lent enterprises  of  their  own  denomination 
and  church,  as  mission,  education.  Sabbath 
schools,  and  moral  reform.  At  a  later  day, 
application  was  made  to  the  Waterloo  Quar- 
terly Meeting  for  admission  to  that  body,  and 
afterwards  to  the  Cedar  Valley  Quarterlv 
Meeting,  to  which  it  appears  to  have  been  act- 
mitted.  In  April,  J868,  steps  were  taken  to 
erect  a  church  building,  money  was  sub- 
scribed for  that  purpose,  and  the  building 
was  constructed.  All  that  was  done  in  the 
organization  of  the  church  and  in  procuring 
the  property  in  question  was  in  the  name  of 
the  Free  Will  Baptist  Society,  and  at  all 
times  until  January,  1894.  it  appears  to  have 
acted  with  and  as  a  part  of  the  Free  Baptist 
denomination. 

We  have  no  doubt  that  the  property  was 
obtained  for  the  use  and  benent  of  that  de- 
nomination. It  is  said,  however,  that  there 
is  no  practical  difference  between  that  and  the 
Baptist  denomination.  They  are  similar  in 
many  respects,  especially  in  matters  of  or- 
ganization and  government,  and  both  recog- 
nized the  Bible  as  the  only  infallible  rule  of 
faith  and  practice.  But  there  are  important 
differences  of  belief  which  have  thus  far  pre- 
vented a  union  of  the  two  denominations, 
and  recent  agitations  for  a  union  have  shown 
that  they  will  continue  separate  for  an  in- 
definite period  of  time.  The  evidence  before 
us  shows  that  the  faith  of  the  Baptist  denomi- 
nation is  Calvinistic,  and  it  is  briefly  stated 
as  follows:  "The  belief  in  original  sin  or 
total  depravity  ;  predestination  :  particular 
redemption ;  effectual  calling  and  persever- 
ance of  the  saints."  The  Free  Baptist  faith 
is  based  upon  the  doctrines  of  Arminius.  and 
is  stated  to  be :  "^  (1)  Conditional  election 
and  reprobation,  in  opposition  to  absolute 
predestination.  (2)  Universal  redemption, 
or  that  the  atonement  was  made  by  Christ  for 
all  mankind,  though  none  but  believers  can 
be  partakers  of  the  benefit.  (3)  That  man, 
in  order  to  exercise  true  faith,  must  be  re- 
generated and  renewed  by  the  operation  of 
the  Holy  Spirit,  which  is  the  gift  of  God. 
(4)  That  the  gDice  which  confers  this  is  not 
irresistible.  '  (5)  That  men  may  relapse  from 
a  state  of  grace,  and  die  in  their  sins."  Dif- 
ferences not  disclosed  by  these  statements  of 
faith  also  exist.  It  is  not  any  part  of  our 
duty  to  decide  whether  the  difference  between 
the  respective  articles  of  faith,  covenants, 
and  practice  of  the  two  denominations  is  sub- 
stantial. It  may  be  true  that  changes  in  such 
matters  are  constantly  going  on,  and  that  it 
is  beyond  human  power  to  prevent  them ;  that 
in  those  things  which  make  for  worldly  pros- 
perity, as  popularity,  wealth,  and  numbers, 
the  defendant  church  would  be  greatly  bene- 
fited by  its  union  with  the  Baptist  denomina- 
tion as  proposed  ;  but  considerations  of  that 
kind  have  nothing  to  do  with  the  legal  rights 
of  the  parties  to  this  action,  and  cannot  be 
given  weight  in  determining  the  questions  of 
whibh  we  nave  jurisdiction.  It  is  enough  for 
the  purposes  of  this  case  that  the  two  denom- 
inations are  now  separate  and  distinct ;  that 
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the  property  in  controversy  was  acquired  bv 
the  defendant  churcli  for  the  si)ecial  benefit 
of  one  of  them ;  and  that  the  plaintiffs,  being 
members  of  that  church  and  or  that  denomina- 
tion, object  to  the  proposed  change  and  insist 
that  it  shall  not  be  made. 

According  to  the  usages  of  the  Free  Bap- 
itist  denomination,  it  is  the  duty  of  each  of 
its  churches  to  unit«  with  some  Quarterly 
Meeting.  That  is  composed  of  two  or  more 
-churches  of  the  denomination,  and  has  a  con- 
stitution for  its  covernment.  The  functions 
of  the  Quarterly  Meeting  appear  to  be  chiefly 
4id  visory .  It  cannot  deprive  a  church  of  its  in- 
dependent form  of  government,  nor  its  right 
to  discipline  its  own  members,  nor  labor  with 
individual  members  of  the  churches  as  such, 
but  it  has  the  right  to  labor  with  the  church 
«s  a  body,  iu  case  of  unscriptural  or  disor- 
derly walk,  and  may  determine  whether  a 
•church  is  worthy  of  its  fellowship.  Some 
imoortance  is  attached  to  a  provision  in  the 
^Manual  of  Church  Government"  in  regard 
to  the  business  of  the  Quarterly  Meeting, 
which  reads  as  follows :  **  When  a  church  in 
^ood  standing  requests  a  dismission  to  unite 
with  another  Quarterly  Meeting,  or  with  an- 
other Evangelical  denomination,  a  letter  of 
dismission  and  recommendation  is  given." 
It  is  urged  that  this  recognizes  the  right  of 
a  church  to  unite  with  another  Evangelical 
•denomination,  but  it  does  not  purport  to  au- 
thorize the  majority  of  any  church  to  trans- 
fer  the  property  of  the  church,  and  appears 
to  refer  to  the  church  as  an  ecclesiastical, 
rather  than  as  a  purely  legal,  body.  We  find 
nothing  in  the  record  before  us  to  show  that 
the  Quarterly  Meeting  has  any  authority  in 
matters  of  property,  and  nothing  to  show  that 
the  defendant  church  was  so  organized  that  a 
majority  of  its  members  may  dispose  of  its 
property  for  the  benefit  of  another  denomina- 
tion, either  directly  or  indirectly,  in  the  man- 
ner attempted  in  this  case.  The  property 
was  acquired,  as  stated,  for  the  use  and  bene- 
fit of  thcf  Free  Baptist  denomination,  without 
any  condition,  exprrased  or  implied,  that  it 
might  be  transferred  against  the  objections  of 
members  of  the  church,  however  few  in  num- 
ber. 

We  are  aware  that  our  conclusion  is  not  in 
harmony  with  the  decisions  in  some  of  the 
states,  especially  those  of  New  York ;  but  it 
is  according  to  the  doctrine  heretofore  an- 
nounced by  this  court,  and  appears  to  us  to 
be  supported  by  the  weight  of  authority,  and 
to  be  founded  on  principles  of  equity.  It 
must  be  understooa  that  what  we  nave  said 
lias  special  reference  to  the  rights  of  the  de- 
fendants to  transfer  the  property  in  contro- 
▼ersv  to  the  Baptist  denomination.  Since  the 
resolutions  in  question  cannot  be  carried  out 
without  affecting  prejudicially  the  interests 
of  the  plaintiffs  in  that  property,  the  defend- 
31  L.  R  A. 


ants  are  enjoined  from  carrying  them  into  ef- 
fect. Nothing  we  have  said  is  to  be  construed 
to  affect  any  right  the  defendant  church  has  to 
withdraw,  as  a  church,  from  the  Free  Baptist 
and  to  unite  with  the  Baptist  denomination  ; 
but  the  withdrawal,  if  carried  out,  must  be 
so  effected  as  not  to  change  or  cloud  the  title 
to  the  property  in  controversy. 

The  decree  of  tlu  District  Court  is  reversed. 

Given,  Ch.  J. ,  dissenting : 

I  do  not  concur  in  the  foregoing  opinion. 
It  seems  clear  to  me  that  under  the  **  Manual 
of  Church  Qovernment, "  quoted  in  the  opin- 
ion, this  church,  as  a  body,  has  the  right  to 
unite  with  any  other  Evangelical  denomina- 
tion, and  to  take  its  property  with  it.  It  is 
in  this  provision  that  this  case  differs  from 
those  cited.  I  do  not  question  the  doctrine 
that,  when  a  church  property  is  held  ex- 
clusively for  the  promul. elation  of  the  faith 
and  teachings  of  a  particular  denomination, 
it  cannot  be  diverted  to  any  other  use  by  any 
number  of  the  members  less  than  the  whole. 
To  permit  such  a  diversion  would  be  a  breach 
of  the  trust  under  which  the  property  is  held. 
Such  is  not  this  case.  The  opinion  recognizes 
the  right  of  this  body  to  unite  with  the  Bap- 
tist denomination,  or,  at  least,  declines  to  say 
that  it  may  not.  That  is  just  what  it  was 
proceeding  to  do,  and  in  the  way  provided, 
when  this  suit  was  commenced,  and  that  is 
what  the  district  court  held  it  might  do.  The 
opinion  does  not  prevent  this  church  from 
consummating  the  union,  but  holds  that  it 
must  be  in  such  way  as  not  to  change  or  cloud 
the  title  to  its  property.  If  this  property  was 
held  exclusively  (or  the  promulgation  of  the 
faith  and  teaching  of  the  Free  Baptist  denom- 
ination, this  would  be  correct,  but  it  was  not 
acquired  nor  is  it  held  for  that  exclusive  pur- 
pose. It  was  acquired  by  this  body,  and  is 
owned  and  held  by  it  for  the  promulgation  of 
the  faith  and  teachings  of  whatever  Evan- 
gelical denomination  It  may  see  fit  to  unite 
with.  It  is  therefore  no  breach  of  the  trust 
under  which  this  property  was  acquired  and 
is  being  held  to  allow  the  owner  to  use  it  in 
promulgating  the  faith  and  teachings  of  any 
JSvangelical  denomination  with  which  it  may 
see  fit  to  unite.  To  say  otherwise  is  to  deny 
to  the  defendant  church  the  right  to  hold  and 
use  its  own  for  the  purpose  for  which  it  was 
acquired  and  is  held.  Whether  such  a  union 
may  be  effected  by  a  bare  majority  need  not 
be  considered,  as  the  record  shows  that,  of 
a  membership  of  about  sixty,  fifty-four 
are  in  favor  of  the  bodv  unitine  with  the 
Baptist  denomination.  I  think  the  decree  of 
the  district  court  should  be  affirmed. 

Rothroek,  J. ,  concurs  in  this  dissent* 


Rehearing  denied. 
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I.  Teirtator'8  Intent  that  the  heirs  areto 
be  aeeertained  by  the  statute  in  force  when 
the  executory  devise  takes  effect  appears  where  a 


devise  tMog  the  fee  to  dauirhters  provides  that  if 
they  leave  no  survivinff  issue  the  estate  **on  their 
decease**  shall  be  divided  amon^  his  hein  at  law 
according  to  the  statute  of  descents,  their  heiis 
and  assigns  forever,— especially  where  there 
would  be  at  his  death  but  one  heir  reooffniaed  by 
Jaw  besides  the  dauflrfaters,  because  of  theallen-^ 
afire  of  a  son  who  was  nevertheless  recosniaed  by 
the  will  as  a  beneficiary. 
8*   The  mllenmge  of  a  son  whieh  would 


NOTK.— £#ect  of  state  etatuUt  <tnd  ConatUulions 
•  upon  inherUanee  thrmtoh  an  alien. 

I.    The  EnoUnh  doctrine. 
IL    The  efeet  of  ftate  legidation. 

Upon  the  question  of  an  alien's  rlirht  to  inherit, 
see  noU  to  Baston  v.  Huott  iJU.)  post.  — ,  (18B6). 

As  to  the  effect  of  state  Constitutions  and  statutes 
upon  the  question  of  inheritance  by  or  from  an 
aUen,  see  note  to  Beaveo  v.  Went  (111.)  ante^  86  (1805). 

The  effect  of  treaties  upon  the  riyht  of  aliens  to 
inherit  will  form  a  separate  note. 

As  to  treaty  iruaranties  to  aliens,  see  note  to  Gan- 
dolfo  V.  Hartman  (C.  C.  S.  D.  OaL)  16  L.  B.  A.  277 
OBUSi. 

Upon  the  question  of  the  disability  of  aliens  and 
the  escheat  of  property,  see  note  to  American 
Mortir.  Co.  v.  Tennllle  (Oa.)  12  L.  R.  A.  6»  (1891), 
and  Inrief  in  Toole  v.  Toole  (N.  Y.)  2  L.  R.  A.  466 
(1880). 

I.    The  English  doctrine. 

The  common- law  doctrine  prevailed  in  England, 
until  by  statute,  11  &  12  Wm.  III.  chap.  6,  all  the 
King's  natural-bom  subjects  were  enabled  to  trace 
their  descent  through  their  aUen  ancestors.  This 
act  was  amended  and  explained  by  the  statute  25 
Geo.  II.  chap.  30,  and  the  whole  law  upon  the  sub- 
ject was  subsequently  re-enacted  and  amended  by 
the  naturalization  act  of  1870  (88  Vict.  chap.  14),  as 
amended  by  the  statute  33  &  8i  Vict.  chap.  IQS,  and 
by  the  act  85  ft  86  Vict.  chap.  80,  under  the  provi- 
sions of  which  real  and  personal  property  of  every 
discription  may  be  takeo,  acquired,  held,  and  dis- 
posed of  by  an  alien  in  the  same  aianner  in  aU 
respects  as  by  a  natural-born  British  subject;  and 
a  title  to  real  and  personal  property  of  every 
description  may  be  derived  through,  from,  or  in 
succession  to  an  alien  in  the  same  manner  in  all 
respects  as  through,  from,  or  in  succession  to  a 
natural-born  British  subject. 

But  it  has  been  held  that  the  above  statutes  have 
no  retrospective  effect.  Sharp  v.  St.  Sauveur,  L. 
B.7  Ch.  348,a6L.T.  N.  8.  142,  41  L.  J.  Ch.  676,20 
Week.  Rep.  200  (1871);  DeOeer  v.  Stone,  L.  R.  22 
Ch.  Div.243,  62  L.  J.  Ch.  N.  8.  67,  47  L.  T.  N.  S.  484, 
31  W.  R.  241  (1882). 

In  Collingwood  v.  Pace,  1  Vent.  418,  1  Lev.  50.  1 
Keb.  671  (1664),  an  alien  father  had  two  sons  born  in 
England,  and  the  question  was  whether  the  one  son 
could  inherit  from  the  other  for  the  reason  that  he 
must  deduce  his  title  through  his  alien  father,  but 
the  court  held  that  the  one  could  inherit  from  the 
other,  though  neither  could  inherit  from  the  father, 
for  the  reason  that  the  inheritance  between  them 
was  immediate,  and  the  one  should  make  his  title 
in  a  mart  d*  ancestor^  and  as  heir  to  the  brother, 
without  mentioning  the  father. 

With  retrard  to  the  rules  of  descent  in  such  cases, 
the  court  in  that  case  stated  that  it  must  not  gov- 
ern itself  therein  by  the  general  notions  of  law  or 
proximity  of  nature,  but  by  the  principal  laws  of 
the  country  where  the  question  arose,  as  the  vari- 
ous counties  had  variously  disposed  of  the  manner 

'.  descents,  even  in  the  same  law  or  degree  of 

oximity. 
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With  regard  to  the  distinction  of  descents  or  rela- 
tions between  ancestor  and  heir,  and  hereditary 
succession,  the  court  in  that  case  stated  that  in 
immediate  descents  there  could  no  impediment,, 
but  what  arises  in  the  parties  themselves.  ColUng- 
wood  ▼.  Pace,  1  Vent.  418,  415, 1  Keb.  671  (1684). 

Also  that  in  immediate  descents  a  disability  on 
account  of  alienage  in  a  medius  ancestor  would 
disable  a  person  to  take  by  descent,  though  he 
himself  had  no  such  disability.  Collingwood  v. 
Pace,  1  Vent.  418, 416, 1  Keb.  671  (1664). 

And  that  in  lineal  descents,  if  the  father  was  aa 
alien,  and  liad  issue,  a  denizen  bom,  who  died  in 
the  lifetime  of  the  grandfather,  the  grandfather 
died  seised:  the  son  should  not  take  but  the  land 
escheated.    Ibtd. 

That  in  collateral  descents,  if  there  were  two 
brothers,  and  one  was  an  aUen  or  attainted  and  had 
issue,  a  denizen  born,  and  the  other  purchased  land 
and  died  without  issue,  the  issue  of  the  other  should 
not  inherit,  for  the  reason  that  the  father  of  such 
issue  being  the  medius  ancestor  or  medium  different 
of  such  descent,  was  Incapable  of  taking.  Tbld,  The 
same  was  held  in  Grey^s  Gnse,  8  Dyer,  274a  (1548). 

So  it  was  further  held  that,  'Mf  there  were  two 
brothers  and  one  was  an  aUen  and  had  leeue  and 
died,  and  such  issue  purchased  land  and  died  with- 
out issue,  his  uncle  would  not  inherit  for  the  reason 
that  his  brother  was  a  fiiedfusand  unable  to  take.'** 
Collingwood  v.  Pace,  supra^ 

That  *Mn  any  descents  the  impediment  of  an 
ancestor  that  [was]  not  medius  ancestor,  k>etween 
the  persons  from  whom  and  to  whom,  will  not 
impede  the  descent."    Ibid. 

That  in  the  case  of  "a  grandfather  and  grand- 
mother, both  aliens . .  .  [having]  issue,  the  father  a 
denizen,  who  [had]  issue  a  son  a  denizen,  the  son 
[wasl  heir  to  the  father  notwithstanding  the  disa- 
bility of  the  grandfather,  for  the  reason  that  they 
[werel  not  medii  antecessors  between  the  father 
and  the  son,  but  paramount;  and  yet  all  the  blood 
the  father  [bad  was]  derived  from  his  disabled 
parents.''    IIM, 

That  if  the  descent  between  brothers  was  an 
immediate  descent  and  the  father  was  not  medius 
antecessor  between  then^,  then  the  disability  of 
one  would  not  impede  the  descent  of  bis  brother,, 
or  his  brother's  son;  but  if  it  was  a  mediate  descent, 
and  the  father  was  a  medius  antecessor  between 
them,  then  the  disability  in  the  father  might  im- 
pede the  descent.    Ibid. 

And  the  court  further  stated  that  the  law  doth 
not  hinder,  but  that,  an  alien  is  the  same  degree 
and  relation  of  consanguinity  as  in  the  like  casee 
of  a  denizen  bom;  the  son,  father,  and  brother, 
though  aliens,  were  yet  son,  father,  and  brother  as 
natural-bom  subjects,  and  so  taken  notice  of  m 
the  law.  Collingwood  v.  Pace,  1  Vent.  418,  417, 
1  Keb.  671  (1664). 

Though  an  alien  might  take  by  purchase  by  his 
own  contract  that  which  he  could  not  retain 
against  the  King,  yet  the  law  would  not  enable  him, 
by  act  of  his  own .  to  transfer  by  hereditary  descent; 
the  alien  dying,  having  since  a  denizen  bom,  tbe 
land  will  not  descend,  nor  can  he  take  by  the  act 
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prevent  his  inberitaaoe  at  the  time  of  the 
doith  of  the  testator,  who  made  an  executory 
devise  to  his  heirs  at  law  according  to  the  statute 
of  descents,  wUl  not  exclude  a  descendant  of  the 
aon  from  this  class,  where  a  statute  passed  before 
the  time  of  determininir  the  heirs  has  removed 
the  disability  of  alienage. 

8*  It  seems  thftt  one  who  beeomes  a 
domiciled  resident  of  a  foreign  country 
becomes  an  alien  within  the  operation  of  the  law 
which  excludes  aliens  from  inheritance. 

4.  Thestetns  ns  legritimate  heir  of  an 


alien  born  before  the  marriage  of  his  parents  is 
to  be  determined  by  the  law  of  their  domicil. 

(February  8S,  ISBfi.) 

BILL  for  the  constructioo  of  certain  clauses 
io  the  will  of  William  De  Wolf,  deceased. 
By  the  second  clause  of  the  will,  testator 
devised  his  Poppasquash  farm  to  his  widow 
for  life,  "and  after  her  decease,  I  do  give  and 
devise  the  same  real  estate  to  mv  two  daugh- 
ters  Charlotte  and    Maria^,  their  heirs    and 


of  the  law,  for  the  law  qua  nihH  frtutra  will  not 
give  him  an  inheritance  or  freehold  by  act  of  the 
law  for  he  cannot  keep  it.    Tbid, 

If  the  eldest  aon  is  an  alien,  the  law  takes  no 
notice  of  him;  and  therefore  he  cannot  take  by 
descent,  so  he  cannot  Impede  the  descent  to  his 
youngest  brother.    IMd. 

And  ""a  consequential  consecutive  disability,  that 
reflects  to  an  alien  from  one  who  must  derive  by  or 
through  him,  though  he  perchance  be  a  natural- 
bom  subject,  has  the  same  effect.^'   Ibid. 

That  though  a  son  was.  a  natural-bom  subject, 
yet  if  his  father  was  an  alien  there  was  a  consecu- 
tive impediment  **derived  upon*^  such  son,  whereby 
be  was  consequently  disabled  to  inherit  from  his 
uncle:  and  this  consecutive  disability  was  parallel 
to  that  which  was  called  a  corruption  of  blood. 
CoUingwood  v.  Pace,  1  Venu  418,  418,  1  Keb.  871 
(1064). 

In  Uneal  degrees  or  descents,  if  there  was  a  grand- 
father a  natural-bom  subject,  a  father  an  alien, 
and  a  son  a  natural-bom  subject,  and  the  father 
was  made  denizen,  he  could  not  Inherit  from  the 
grandfather,  and  If  the  father  died  In  the  lifetime 
of  the  grandfather,  the  birth  of  the  grandchild 
after  the  denization  did  not  remove  either  the 
personal  or  the  consequential  impediment  or  in- 
capacity of  the  father.  Ck>lilngwood  v.  Pace,  1 
Vent.  418, 419, 1  Keb.  671  (1684). 

And  in  collateral  descents,  if  the  father,  a  natural- 
bom  subject,  had  two  sons,  aliens,  who  were  both 
made  denizens,  and  one  died  without  issue,  the 
other  should  not  inherit.   Ibid, 

Where  an  Englishman  by  birth  came  to  the 
United  States  after  the  Declaration  of  Indepen- 
dence, took  the  oath  of  allegiance,  married  an 
American  woman,  and  had  a  son  by  such  marriage 
bom  in  the  United  8tates,and  also  a  grandson  the 
aon  of  such  son,  also  bom  in  the  United  States,— it 
was  held  that  such  grandson  was  capable  of  inher- 
iting real  estate  as  a  British  subject,  within  the 
statute  IB  Geo.  I  a.  chap.  21,  and  4  Geo.  11.  chap.  21. 
Fitch  V.  Weber,  6  Hare,  51, 17  L.  J.  Ch.  78, 12  Jur.  76 
(1847;. 

The  privileges  which  the  statutes,  4  Geo.  n.  chap. 
SI,  and  18  Geo.  III.  chap.  21,  confer,  are  the  privi- 
leges of  the  children,  and  not  of  the  father,  and 
therefore  acts  intended  by  a  British-born  subject 
to  have  the  effect  of  abandonment  or  abjuration 
of  his  rig'hts  in  that  character  do  not  deprive  his 
children  of  the  benefit  of  those  statutes,  unless 
such  acts  bring  them  within  their  disqualifying 
provisions.    Ibid, 

In  DeGeer  v.  Stone,  L.  R.  -22  Ch.  Biv.  248,  52  L. 
J.  Ch.  N.  &  67, 47  h,  T.  N.  8.  434,  81  Week.  Rep.  241 
(1882),  real  property  was  devised  by  a  testator 
domiciled  in  England  at  the  time  of  his  decease  but 
bom  in  Holland,  where  his  parents  were  married. 
His  mother  was  a  Butch  subject  born  in  Holland  in 
1686,  his  father  was  also  bom  in  that  country  in 
1744,  but  his  paternal  great-grandfather  was  a 
nataral-bom  British  subject  who  went  to  Holland 
in  1601,  in  charge  of  a  British  regiment,  and  was 
married  while  in  service  to  a  Butch  woman,  the 
testator^a  irrandf ather  being  the  eldest  aon  of  the 
31  Lu  R  A. 


marriage.  The  testator's  grandfather  also  served 
in  his  father*s  regiment,  which  had  then  ceased  to 
be  in  the  pay  of  the  British,  the  testator^s  father 
also  Joining  the  regiment.  It  was  held  that  the 
English  statute  of  7  Anne,  chap.  6,  gave  the  tes- 
tator's grandfather  the  status  of  a  natural-bom 
British  subject,  and  that  the  statutes  of  4  Geo.  II. 
chap.  21,  and  18  Geo.  m.  chap.  21,  gave  also  to  the 
testator's  father  the  rights  belonging  to  that  status: 
and  further,  that  the  testator  himself  was  an 
alien,  and  that,  as  the  statute  88  Vict.  chap.  14,  was 
not  retrospective,  the  real  estate  [escheated  to  the 
Crown. 

II.  meet  of  state  Itiridation. 

The  genei-al  doctrine  of  the  common-law  prohilv. 
itlng  the  taking  of  real  estate  by   inheritance 
through  an  alien  has  been  very  much  modified  by 
state  legislation. 
Alftfrlt-fWiiti 

In  Bartlett  v.  Morris.  9  Port  (Ala.)  286  (1888),  title 
was  claimed  under  the  provisions  of  an  act  of- the 
general  assembly  of  Alabama,  which  authorized  an 
alien  to  inherit  the  estate  of  her  late  uncle  in  the 
same  manner  as  she  would  have  inherited  at  law 
had  she  not  been  an  alien.  The  evidence  showed 
that  the  uncle  was  an  alien,  and  died  seised,  that 
the  lessor  of  the  plaintUI  was  also  an  alien,  as 
were  her  father  and  mother,  the  latter  being  a 
sister  of  the  deceased  uncle.  The  Jury,  in  the  court 
below,  were  instructed  that,  although  the  uncle 
was  an  alien,  and  the  lessor  of  the  plaintiif  was  also 
an  alien,  yet,  by  virtue  of  the  special  act,  such 
alienage  did  not  preclude  the  niece  from  inheriting 
and  recovering  the  land  in  questibn,  but  upon  ap- 
peal the  decision  was  reversed  the  court  holding 
that  the  act  did  not  cause  a  transmission  of  the 
title  held  by  the  uncle  at  his  death  to  the  lessor  of 
the  plaintiff. 

In  the  above  case  the  court  further  stated  that 
if  the  uncle,  when  he  died,  was  a  citizen  possessed 
of  inheritable  estates,  and  if  the  lessor  of  the  plain- 
tiff was  the  alien  daughter  of  a  citizen  mother,  and 
the  latter  was  a  sister  of  the  uncle,  bom  since  1882, 
whom  he  had  survived,  there  being  no  remote  heirs 
to  him  on  whom  the  law  oasts  the  descent,  then 
every  word  of  the  act  would  have  had  effect. 
California* 

In  People  v.  Folsom,  5  Gal.  878  (1855),  the  question 
was  whether  the  mother  and  heir  of  a  naturalized 
citizen  of  Mexico,  who  was  not  at  the  time  of  his 
death  a  citizen  of  Mexico  or  of  the  United  States, 
but  a  subject  of  Denmark  never  a  resident  in  the 
United  States  or  in  Mexico,  was  competent,  under 
the  laws  as  they  then  existed,  to  talce  by  inheri- 
tance, and  if  not  whether  the  state  had  an  interest. 
The  facts  showed  that  the  deceased  died  twelve 
days  before  the  ratification  of  the  treaty  of 
Guadalupe  Hidalgo.  The  court  held  that  in  order 
to  give  the  United  States  any  interest  in  the  land 
it  was  necessary  to  prove  the  forfeiture  either  by 
the  United  States  or  by  Mexico,  and  that  the 
mother  was  entitled  to  undisturbed  possession  un- 
til office  found,  and  that  her  title  became  absolute 
by  reason  that  no  Inquest  of  office  was  found  un- 
der the  Mexican  laws  until  after  a  change  of  gov- 
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assigns  forever,  provided,  however,  that  in 
case  my  said  daughters  Charlotte  and  Maria 
should  die  leaving  no  surviving  issue,  then  it 
is  my  will  that  the  estate,  on  their  decease,  be 
divided  amone  my  heirs  at  law,  according  to 
the  statute  of  descents,  their  heirs  and  assu^ns 
forever,  and  I  do  devise  the  same  accord- 


iuKl 


%l 


le  fifth  clause  of  the  will  was  in  practi- 


cally the  same  terms  and  devised  testator's 
Hope  street  estate. 

At  the  time  of  testator's  decease  there  were 
four  children,  William,  Henry,  Charlotte,  and 
Maria.  Neither  daughter  left  issue  and  the 
court  having  decided  (18  R.  I.  — )  that 
the  estate  was  to  be  divided  as  of  the  time 
of  the  death  of  the  surviving  daughter,  the 
question  in  this  case  was  as  to  the  mode  of 


ernment,  no  disability  existing  under  the  laws  and 
Constitution  of  the  United  States;  the  court 
further  statinir  that  the  common- iaw  rule  ezclud- 
InflT  from  inheritance  all  who  traced  their  descent 
through  uninheritable  blood  was  never  in  force  in 
that  state,  and  that  there  was  no  error  in  the  decree 
of  distribution  to  the  first  cousins,  notwithstandlnjr 
their  relationship  to  him  through  alien  ancestors. 

In  State  v.  Smith,  70  Gal.  153  a886),  a  naturalized 
citizen  died  intestate  leavlnfir  no  resident  heirs,  but 
a  nephew  and  three  nieces  nonresident  aliens,  his 
only  next  of  kin.  The  nephew,  after  declaring  hla 
intention  to  become  a  citizen  of  the  United  States, 
obtained  letters  of  administration  in  California, 
and,  on  behalf  of  himself  and  the  other  next  of  kin, 
**appeared  and  claimed  the  estate,"  which  was  dis- 
tributed equally  to  the  next  of  kin.  Subsequently 
tbestate  brought  escheat  proceedings  suggesting 
that  inasmuch  as  laws  could  have  no  extra-terri- 
torial  operation,  the  legislature  had  no  power  to 
provide  for  succession  by  foreigners  who  had  never 
been  residents.  The  court  held  that  §  671  of  the 
Civil  Code  of  that  state  provided  a  rule  with  re- 
spe<!t  to  property  within  the  state,  and  conferred  a 
right  to  be  enjoyed  within  the  Jurisdiction,  and 
that  therefore  the  defendant's  claim  was  valid. 

In  the  above  case  the  court  also  held  that  art.  1, 
417,  of  the  Constitution  of  California,  which  pro- 
hibits the  legislature  from  depriving  resident  for- 
eigners of  any  of  the  rights  enjoyed  by  native-born 
citizens  with  respect  to  the  acquisition,  possession, 
enjoyment,  transmission,  or  Inheritance  of  prop- 
erty, did  not  prohibit  £he  legislature  from  confer- 
ring the  same  rights  upon  those  born  in  foreign 
countries  who  had  never  been  resident  In  that 
state.   Ibid, 

And  with  regard  to  §072  of  the  Civil  Code  of  that 
state,  it  has  been  held  that  the  words  '*  nonresi- 
dent aliens'*  were  to  be  interpreted  as  indicating 
those  who  were  neither  citizens  of  the  United 
States  nor  residents  of  the  state.    Ibid. 

With  respect  to  the  appearance  and  claim  of 
such  nonresident  alien,  as  required  by  that  section 
of  the  Code,  it  has  been  stated  that  the  clause  was 
a  limitation  applicable,  not  only  to  the  commence- 
ment of  an  action  in  the  courts,  but  to  any  appear- 
ance within  the  state,  and  the  assertion  of  a  claim, 
whether  by  such  action  or  otherwise,  and  that  the 
claim  might  be  in  pais^  as  by  taking  possession,  or 
conveying  or  contracting  with  respect  to  it;  the 
time  for  such  alien  to  make  bis  claim  being  fixed 
at  five  years  from  the  time  of  the  suooeesion,  the 
proceedings  taken  within  such  time  on  k>ehalf  of 
the  state  being  premature  and  therefore  void. 
IMd. 
Connecticut, 

Where  a  naturalized  citizen  died  intestate  leav- 
ing no  lineal  descendants,  nor  wife,  sisters,  father, 
mother,  uncles  nor  aunts,  but  one  brother  an  alien, 
five  first  cousins,  and  a  number  of  children  of  first 
cousins,  among  whom  was  the  appellant,  such  first 
cousins  being  naturalized  citizens,  the  probate 
court  found  that  the  alien  brother  was  entitled  to 
all  the  personal  estate,  and  that  the  first  cousins 
were  entitled  to  share  equally  all  the  real  estate. 
Upon  appeal,  however.  It  was  claimed  that,  ac- 
cording to  the  principles  of  the  common  iaw,  the 
'lood  of  an  alien  ancestor  would  Impede  the  de- 
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scent  of  the  title  to  land,  where  the  title  was  re- 
quired to  be  traced  through  such  alien,  and  that 
this  principle  was  a  part  of  the  laws  of  Connecti- 
cut; that  the  English  act  of  11  &  12  Wm.  IIL,  which 
removed  this  disability  In  favor  of  natural-born 
citizens  of  the  realm,  was  also  the  law  in  Connecti- 
cut; and  further,  that  the  disability  was  never  re- 
moved in  favor  of  naturalized  citizens,  who,  if 
compelled  to  trace  their  connection  with  the  deced- 
ent through  alien  blood  were  disabled  from  taking, 
whereas  the  appellant,  who  was  a  natural-bom 
citizen,  was  relieved  from  the  disability  caused  by 
the  alien  blood  of  his  ancestors,  and  tbereiore,  to- 
gether with  the  other  natural-bom  children  of 
decedent^s  cousins,  was  entitled  to  the  real  estate. 
Campbell's  Appeal,  64  Conn.  277,  24  L.  R.  A.  667 
(1894). 

The  court  held  that  the  common-law  rule  of  the 
exclusion  from  Inheritance  of  all  tracing  their  de- 
scent through  uninheritable  blood  was  never  in 
force  in  that  state,  and  that  there  was  no  error  in 
the  decree  of  the  probate  court. 
IndiAna,. 

In  Eldon  v.  Doe,  Wynn,  6  Blaokf .  841  a842),  a 
father,  a  naturalized  citizen,  who  made  no  mention 
of  his  wife  and  daughter  at  the  time  of  his  natural- 
ization, devised  real  estate  to  his  daughter,  who, 
herself  an  alien,  subsequently  married  an  alien, 
and  died  leaving  her  husband  and  a  son,  who  sub- 
sequently died,  her  surviving.  The  property  was 
claimed  by  two  brothers  of  the  testator's  daugh- 
ter, who  became  naturalized  citizens  after  her 
death,  and  by  a  nephew  and  niece,  bom  in  the 
United  States,  children  of  a  deceased  sister,  who 
was  hersel  f  an  alien.  In  1840,  and  after  the  death  of 
testator's  daughter,  a  special  act  of  the  legisla- 
ture was  passed  for  the  relief  of  one  of  her  broth- 
ers and  others  by  which  the  lands  of  which  «he 
''  died  seised"  were  to  **  descend  to,  an0  vest  ln<, 
such  of  her  heirs  as  were,  by  the  laws  of  this  state, 
capable  of  acquiring  real  estate  by  descent  at  the 
time  of  her  death,  in  the  same  manner  as  though 
the  said  [daughter]  had  been  a  citizen  of  the  United 
States."  The  court  held  that  neither  the  brothers 
nor  the  nephew  and  niece  were  entitled,  the  latter 
on  the  ground  that  they  claimed  by  representation, 
their  title  coming  through  their  alien  mother,  they 
being  on  that  account  incapable  of  acquiring  real 
estate  by  descent  at  the  time  of  the  death  of  the 
testator's  daughter  under  the  Indiana  laws. 

In  Doe,  Huddleston,  v.  Lazenby,  1  Ind.  284  (1848), 
Smith,  208,  both  parties  claimed  title  from  the 
state,  and  the  facts  showed  that  an  alien  died 
seised,  leaving  surviving  him  no  wife,  nor  chil- 
dren,  nor  parents,  but  three  brothers  and  a  sister, 
two  of  the  brothers  residing  in  the  state,  the 
other  brother  and  the  sister  being  nonresident 
aliens.  One  of  the  resident  brothers  also  died  an 
alien  without  having  taken  steps  toward  natural- 
ization, and  the  other  also  died  an  alien,  but  had 
declared  his  intention  to  become  a  citizen.  The 
first-mentioned  brother  left  no  children,  and  was 
not  shown  to  have  been  in  possession  Jointly  with 
his  brother  or  severally;  the  other  brother  died  in 
possession  and  left  three  sons  and  a  daughter,  all 
infants,  who  were  the  lessors  of  the  plaintllE. 
These  lessors  were  subsequently  naturalized.  The 
nonresident  alien  brother  and  sister  upon  petition 
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distributioD.  William,  one  of  testator's  sons, 
went  to  Cuba  in  1818,  and  died  there  in  1880. 
He  left,  by  a  Cuban  wife,  one  son,  who  always 
lived  in  Cuba  and  died  there  in  1852,  leaytng 
two  children,  one  a  daughter  Carlota  DeWoli, 
who  became  the  widow  Campillo.  The  other 
a  son  Enrique  who  always  lived  in  Cuba  and 
died  there  in  1890,  leaving  four  children. 
Further  facts  appear  in  the  opinion. 


Mr,  Jajnes  TiUing^kast*  for  complain- 
ants: 

Under  a  general  devise  to  the  testator's  heirs, 
whether  immediate  in  possession,  or  in  remain- 
der, vested  or  contingent,  after  an  interveninff 
estate,  the  class  to  take  is  to  be  ascertained 
and  traced  as  of  and  from  the  date  of  his 
death. 

Re  Kenyan,  17  R  I.  149. 


obtained  an  order  for  partition,  the  leieors  of  the 
plaintiff  belner  made  defendant.  The  petiUonen 
sold  the  share  set  off  to  them  thereby  to  the  de- 
fendant. Id  an  action  brougrht  by  the  in f ants,  who 
were  advised  of  the  sale  and  made  no  obleotion,  to 
recover  such  property,  the  court  held  that,  in  or- 
der to  entitle  the  plaintiff  to  recover,  he  must  show 
title  In  his  lessors,  which  he  could  not  do,  as  he 
coald  sbow  no  title  by  descent,  as  such  title  must 
have  been  deduced  through  the  intestate,  the  oriff- 
inal  purchaser,  who  died  an  alien  without  baviuK 
taken  steps  toward  naturalization,  and  beinir  a  for- 
eigner could  not  transmit  by  descent;  and  the  court 
farther  held  that  the  Indiana  act  of  1842  did  not 
reach  the  case  but  applied  only  to  aliens  dying  after 
It  took  effect. 

In  the  above  case  a  special  act  of  the  legislature 
of  the  state  was  passed  In  the  year  1880.  for  the  re- 
lief of  the  heirs  of  the  intestate  and  his  two  broth- 
ers, who  were  residents  of  the  state,  which  re- 
leased and  vested  all  the  estate  and  interest  of  the 
state  in  any  lands  situated  in  that  state,  of  which 
the  intestate  and  his  two  brothers  died  seised,  in 
such  persons,  being  inhabitants  of  the  United 
States,  as  could  take  the  same  by  demise,  descent* 
or  in  right  of  dower,  as  if  the  deceased  person,  and 
the  persons  thereby  authorized  to  take,  had  been 
native  citizens  of  the  state,  the  persons  taking 
thereunder,  holding  estates  of  the  same  nature  and 
extent  as  they  would  have  taken  had  they  and  the 
parties  therein  mentioned  been  native  citizens  of 
the  state.  Later  the  legislature  passed  another 
act,  for  the  relief  of  the  defendant,  which  pro- 
vided that  the  proceedings  in  the  partition  action, 
and  in  the  probate  court  relative  to  the  partition 
of  the  real  estate  of  the  deceased,  were  declared 
sufficient  to  vest  in  the  persons  therein  mentioned, 
and  those  holding  or  claiming  by,  through,  or  un- 
der  them,  the  several  portions  of  the  real  estate 
set  apart  to  them,  and  releasing  all  claims  of  the 
state  acquired  by  escheat,  to  the  persons  to  whom 
such  portions  were  set  apart. 

Under  the  Indiana  sutute  of  1652  (1  Gavin  &  Hord 
Stat.  C 1,  p.  2S6),  which  provided  that  no  person  ex- 
cept a  citizen  of  the  United  States,  or  an  alien  who 
was  a  bona  fide  resident  thereof,  should  take,  hold, 
convey,  devise,  or  pass  lands  by  descent,  except  in 
such  cases  of  descent  or  devise  as  were  provided 
for  by  law,>-the  court  in  ttie  case  of  Murray  v. 
Kelly,  27  Ind.  42  (1866),  held  that  the  act  removed 
tlie  common-law  disabUity  of  an  alien  to  inherit, 
theitatnte  being  as  broad  in  favor  of  a  bona  fide 
resident  alien  as  a  native-bom  citizen. 

Id  the  at>ove  case  It  was  claimed  that  the  Indiana 
statute  was  unconstitutional  by  reason  of  a  defect 
in  its  title,  which  was,  "An  Act  Ck)nceming  Real 
Property  and  the  Alienation  thereof."  but  the 
court  held  that  real  estate  being  the  subject  of  the 
act  it  was  sufficiently  expressed  in  the  title. 

In  that  case  the  court  also  held  that  the  next 
of  kin  of  an  intestate,  who  were  native-bom 
citizens,  children  of  resident  aliens,  were  entitled  to 
take  by  descent  lands  which  had  descended  from  a 
resident  alien,  the  brother  of  their  mother,  to  his 
son,  who  was  also  a  resident  alien,  where  such  son 
had  died  without  issue  or  nearer  relatives,  such 
next  of  kin  claiming  ex  parte  patema^  as  against 
the  next  of  kin  of  the  son  ex  pturte  matema. 
31  LR.  A. 


I  A  claim  was  also  made  in  that  case  on  behalf  of 
two  alien  bona  fide  residents,  who  were  also  related 
in  the  same  degree  as  the  native- t)orn  citizens,  ex 
parte  patemo,  but  although  the  court  held  that 
the  statute  was  as  broad  in  favor  of  a  bona  fide 
resident  alien  as  a  native-bom  citizen,  yet  it  stated 
that  it  had  not  inquired  into  the  question  as  to 
whether  they  could  inherit,  as  it  clearly  appeared 
that  the  native-bom  citizens  could,  the  latters* 
claim  beii^  fatal  to  the  claim  of  the  next  of  kin  ex 
parte  matema. 
Iowa. 

Where  a  person  died  intestate  without  issue,  leav- 
ing a  naturalized  brother,  and  a  nephew  who  had 
l)een  naturalized,  but  whose  father  died  an  alien, 
it  was  held  that  the  brother  succeeded  to  the 
whole  estate  for  the  reason  that  the  nephew  was 
not  permitted  by  the  common  law  to  trace  his  de~ 
scent  through  his  alien  father.  Btemple  v.  Her- 
mlngbouser,  8  Q.  Greene,  406  (1862). 

Chapter  86  of  the  Iowa  act  July  4, 1888,  fi  1,  pro- 
hibits nonresident  aliens  from  acquiring  title  to  or 
taking  or  holding  any  lands  or  real  estate  in  that 
state  by  descent,  devise,  purchase,  or  otherwise,  ex- 
cept as  thereinafter  provided,  but  gives  the  wid- 
ows, and  heirs  of  aliens  who  have  theretofore  ac- 
quired lands  in  that  state  under  its  laws  power  to 
hold  such  lands  by  devise  or  descent  for  a  period  of 
ten  years,  and  no  longer. 

And  S  2  of  the  same  permits  nonresident  aliens  to 
acquire  by  purchase,  and  hold,  real  property  for  a 
limited  time,  but  has  no  application  to  the  acquir- 
ing of  title  by  descent.  Other  provisions  of  the 
act  are  designed  to  protect  nonresident  aliens  who 
owned  land  in  the  state  when  the  act  took  effect, 
and  the  owners  of  liens  upon  or  interests  in  real 
estate  and  Judgments. 

And  S  7  provided  that  the  act  should  not  apply  to 
aliens  who  were  residents  of  the  state  who  should 
have  the  same  right  to  acquire,  hold,  and  dispose 
of  property  as  natural- born  citizens  of  the  United 
States,  and  repealed  SS 1906. 1909,  of  the  Code. 

In  construing  the  al)ove  act  the  court,  in  Furenes 
V.  Mickelson,  86  Iowa,  506,  511  (1882).  stated  that  the 
at>ove  section  gave  to  aliens  who  were  residents 
of  the  state  the  sam«)  right  to  acquire,  hold,  and 
dispose  of  property  as  natural-bom  citizens  of  the 
United  States  had,  but  nothing  more,  and  that  such 
a  citizen  could  not  inherit  mediately  through  a 
nonresident  alien  ancestor. 

In  the  above  case  a  naturalized  resident  of  the 
state  sought  to  Inherit  from  his  deceased  resident 
great  uncle,  who  was  a  naturalized  citizen  of  the 
state,  through  his  father,  who  was  a  nonresident 
alien,  but  the  court  held  he  could  not  so  Inherit  as 
he  did  not  take  mediately  from  his  uncle. 
Kentucky. 

In  Beard  v.  Rowan,  1  McLean,  185  (1831),  some  of 
the  claimants,  children  of  deceased  alien  brothers 
and  sisters,  claimed,  through  alien  ancestors,  to  be 
enUtled  to  real  estate,  devised  to  the  intestate  by  a 
will  which  showed  it  to  be  the  clear  intention  of 
the  testator  that  if,  during  the  Intestate's  lifetime, 
he  became  a  naturalized  citizen,  or  the  state  law 
enabled  him  to  take  and  hold  real  estate,  such  es- 
tate should  vest  absolutely  in  him  in  fee  simple. 

In  the  above  case  it  was  claimed  that  as  the  in- 
testate, who  came  to  the  state  of  Kentucky  in  the 
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The  same  principle  applies  to  contingent  re- 
mainders. 

HoUaway  v.  HoOoway,  6  Ves.  Jr.  89»;  Vr- 
auhart  v.  Urquhart,  13  Sim.  613;  BuUock  v. 
l)owves,  9  H.  L.  Cas.  1;  Mortimer  v.  Slater, 
L.  R.  7  Ch.  0iv.  322;  Mortimare  v.  Mortimore, 
L.  R.  4  App.  Cas.  448;  ^»n€»<  ▼.  Tappan, 
122  Mass.  535;  Buzby's  Appeal,  61  Pa.  Ill; 
Stewart'8    Estate,    147    Pa.    883;    Hawkins, 


Wills,  p.  89;  Ingiiby  v.  Ameotti,  21  Beav. 
585. 

The  same  rule  equally  applies  to  executory 
devises. 

Pinkham  v.  Blair,  57  N.  H.  226. 

To  give  any  eflTect  to  the  word  ''assigns/' 
the  rights  must  be  held  to  have  vested  at  the 
testator's  death,  and  the  persons  among  whom 
they  are  to  be  divided  at  Mrs.  Roger's  death 


year  1799,  had  not  resided  In  the  state  two  years 
prior  to  the  passingr  of  the  act  lo  1800,  he  could  not 
transmit  lands  by  descent,  but  it  was  held  that  the 
statute  of  1800  applied  to  both  future  and  post 
residence. 

The  Kentucliy  statute  above  referred  to  enabled 
any  alien,  other  than  an  alien  enemy,  who  had  act- 
ually resided  within  that  commonwealth  two  yean, 
durinfr  the  continuance  of  his  residence  therein 
after  the  said  period,  to  hold,  receive,  and  pass  any 
riffht,  title,  or  interest  to  any  lands  or  other  estate 
within  the  commonwealth  in  the  same  manner, 
and  under  the  same  regrulatlons,  as  the  citizens  of 
the  state.  Beard  v.  Bowan,  1  McLean,  135, 141  (1881). 
BCaryUuid. 

Where  the  deceased  died  seised  of  real  csute  In 
Maryland,  leavlnflr  oo  heirs,  except  an  alien  brother, 
who  was  never  naturalized,  and  three  nieces,  the 
dauflrhters  of  such  brother,  who  were  naturalised 
citizens  of  the  United  States,  it  was  held  that  they 
could  not  claim  title  by  inheritance  tbrouvh  their 
father,  for  the  reason  that  he  was  an  alien  and  still 
living.  McCreery  v.  Somervllle.  22  U.  S.  9  Wheat. 
354, 6  L.  ed.  109  (1884). 

In  the  atwve  case  the  court  also  stated  that  the 
English  statute  of  11  &  12  Wm.  TIL  chap.  8.  which 
was  in  force  in  Maryland,  removed  the  common- 
law  disability  of  claiming  title  through  an  alien 
ancestor,  but  did  not  apply  to  a  living  alien  anoee- 
tor,  so  as  to  create  a  title  by  heirship,  where  none 
would  exist  by  the  common  law  if  the  ancestor 
were  a  natural-born  subject  or  citizen,    ibid. 

In  Matthew  v.  Bae,  8  Cranch,  C.  C.  899  (1829),  aliens 
claimed  as  heirs  at  law  of  a  decedent  who  came  to 
the  United  States  in  1708.  and  conformed  to  the 
naturalization  laws  of  Pennsylvamaof  1789,  and  of 
Maryland  of  1779,  which  laws  were  annulled  by 
Congress  by  the  general  naturalization  Uw  of  1790. 
The  court  held  that  the  decedent  was  not  a  natur- 
alized citizen,  but  that,  as  an  alien  had  under  the 
Maryland  act  of  December,  1791,  S  0,  the  rigbt  to 
purchase  and  hold  lands  in  the  District  of  Columbia, 
and  transmit  the  same  to  his  alien  heirs,  the  plain- 
tiUs  were  entitled. 
Ma— achuaetta. 

Where  the  facts  show  that  the  father  of  the  de- 
fendant and  grandfather  of  the  wife  of  the  plain- 
tiflr  died  intestate  seised  in  fee,  in  the  year  1778, 
leaving  five  children,  among  whom  was  the  father 
of  the  plalntifTs  wife,  and  of  two  other  children; 
that  the  father  of  the  plaintiff's  wife  was,  in  1776,  a 
citizen  of  Massachusetts,  but  was  captured  by  the 
British,  and  held  by  them  until  the  dose  of  the 
war,  when  he  went  to  Nova  Scotia  and  continued 
to  reside  there  until  his  death  in  1790:  and  the  ques- 
tions being,  whether  such  party  was  an  alien  at  the 
time  of  his  father's  death  in  1778,  and  if  an  alien, 
whether  the  statute  of  11  &  12  Wm.  III.  chap.  6, 
was  adopted  before  the  establishment  of  the  Con- 
stitution of  the  common  wealth.~the  court  held 
that  such  party  was  an  alien  at  the  time  of  his 
f ather*8  death;  and  further,  that  the  statute  in  ques- 
tion wan  adopted  and  in  full  force  in  that  state  at 
the  time,  and  therefore  found  in  favor  of  the  plain- 
tiffs.   Palmer  v.  Downer,  2  Mass.  179,  note  (1801). 

The  statute  In  question  in  the  above  case  enacted 
that  all  persons  being  natural-born  subjects  of  the 
King,  might  inherit,  and  make  their  titles,  by  de- 
n  L.  R,  A. 


scent,  from  any  of  their  ancestora,  lineal  or  col- 
lateral, althoug-h  their  father,  mother,  or  other 
ancestor,  by,  from,  through,  or  under  whom  they 
derived  their  pedigrees,  were  bom  out  of  the 
King's  allegiance,  as  fully  as  if  such  father,  mother, 
or  other  ancestor,  had  lieen  naturalised,  or  natural- 
tx>m  subjects. 

In  Com.  V.  Andre,  8  Pick.  224  (1885),  a  committee 
of  the  legislature  by  deed  granted  to  the  defendant 
and  his  heirs  real  estate  which  had  been  contlaoated, 
the  grantee  being  at  the  time  an  alien  resident  of 
the  state  never  naturalized,  the  purchase  being 
made  for  the  t)enefit  of  another  party  a  nonresi- 
dent alien.  Both  parties  dying  intestate,  an  infor- 
mation to  recover  seisin  and  possession  was  subse- 
quently filed,  the  heirs  who  were  nonresident  aliens 
appearing  and  answering,  alleging  that  the  lands 
had  descended  to  them.  The  court  held  that  the 
commonwealth  having  conveyed  the  land  for  val- 
uable consideration  could  not  reclaim  it  from 
either  the  grantee  or  his  heirs  for  the  cause  of 
alienage  in  either  of  them. 
MlasoiirL 

In  Greenia  v.  Greenla,  14  Mo.  526  (1851),  the  next 
of  kin  of  a  citizen  were  brothers  and  nephews  non- 
resident aliens,  and  two  nephews  citizens  of  the 
state,  and  the  question  was  whether  the  slaves 
should  be  given  to  the  two  nephews  to  the  exclu- 
sion of  the  alien  brothers  and  nephews,  or  whether 
the  property  should  be  equally  distributed  among 
them  according  to  the  statute  of  descents  and  dis- 
tributions without  regard  to  alienage.  The  court 
held  they  were  equally  entitled,  the  7th  section  of 
the  Missouri  statute  concerning  descents  and  dis- 
tributions providing  that  in  making  title  by  de- 
scent it  should  be  no  bar  to  a  descendant  that  any 
ancestor  through  whom  he  derived  his  descent 
from  the  intestate  was  or  had  lieen  an  alien,  the 
section  being  designed  to  remove  the  twir  of  alien- 
age or  restrict  it  in  certain  cases. 

The  Missouri  act  of  1820  permitted.*re8ldent  aliens 
in  any  part  of  the  United  States  or  territories,  who 
had  declared  their  intention  to  become  dtiaens  of 
the  United  States  or  territories,  to  inherit,  and  to 
transmit  the  inheritance  of  real  estate  within  the 
state,  and  to  acquire  and  hold  the  same  by  descent 
or  purchase,  and  to  alienate  the  same  and  to  have 
the  same  rights  and  incur  the  like  duties,  in  rela- 
tion thereto  as  if  they  were  citizens  of  the  United 
States,  the  intention  to  become  citizens  and  the 
preparatory  oath  being  necessary  to  the  enjoyment 
of  the  privilege.  Farrar  v.  Dean,  24  Mo.  IS,  17  (1866). 

The  rigors  of  the  common  law  with  respect  to  the 
rights  of  aliens  to  take  and  inherit  real  estate  were 
modified  by  the  legislation  of  the  state  of  Missouri, 
and  the  disabilities  consequent  upon  alienage, 
which  extended  to  acquiring  and  holding  real  es- 
tate by  purchase,  devise,  or  descent  were  nearly 
swept  away.  By  the  laws  of  the  territory,  of  1880 
(vol.  1,  p.  087).  the  disability  of  an  alien  in  that  re- 
spect was  removed  as  to  foreigners  residing  in  any 
of  the  United  States  or  territories,  who  had  de- 
clared their  intention  to  l)ecome  citizens,  and  such 
was  the  law  until  the  Revised  Statutes  of  1886,  by 
which,  not  only  aliens  residing  in  the  United  States 
who  bad  made  such  declarations  of  intention,  but 
aliens  resident  in  the  state,  were  made  capable  of 
acquiring  real  estate  by  purchase  or  deeoent,  and 
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to  be  ascertained  by  tracing,  "according  to  the 
statute  of  descents''  and  intermediate  aliena- 
tions, from  those  in  whom  the  right  thus  vested 
at  the  testator's  death. 

People  V-  Canklin,  2  Hill,  67;  Ivesv,  Harris, 
7  R.  1.  424. 

All  contingent  interests  in  ascertained  per- 
sons, whether  by  way  of  contingent  remainder 
or  executory  devise,  are  descendible. 

Cummings  y.  Stearns,  161  Mass.  506. 


The  law  in  force  at  the  time  of  the  descent 
cast  must  govern. 

People  V.  Conklin,  supra;  Orser  v.  Boag,  8 
Hill,  79;  PiUa  v.  German  SeJufol  Asia.  23  Fed. 
Rep.  700;  Hauensteins  v.  Lynham,  28  Gratt. 
62. 

Where  a  person  dies  leaving  issue  who  are 
aliens,  the  latter  are  not  deemed  his  heirs  at 
law,  for  they  have  no  inheritable  blood,  and 
the  estate  descends  to  the  next  of  kin,  who  have 


of  alienatinir  the  same,  and  such  provision  was  car- 
ried forward  into  the  statute  of  3845,  with  the  addi- 
tional rfffht  of  "holding"  real'estate,  and  the  same 
was  re-enacted  in  the  statutes  of  ISU  which  gave 
the  additional  privilefre  to  a  nonresident  alien  to 
convey  the  hind  of  his  ancestor  or  devisor,  pro- 
vided it  was  conveyed  within  three  years  after  the 
final  settlement,  and  such  act  was  re-enacted  in  the 
revision  of  188&.  In  the  year  1872  the  leffialature 
swept  away  every  impediment,  and  declared  that 
aliens  should  he  capable  of  acquiringr  by  purchase, 
devise,  or  descent  real  estate  in  that  state,  and  of 
holdinir,devislnsr,*or  alienattng  the  same,  and  should 
incur  the  like  duties  and  liabilities  in  relation 
thereto,  as  if  they  were  citizens  of  the  United  States 
and  residents  of  that  state. 

In  Burke  v.  ikdams,  80  Mo.  fiOi,  610  (1888),  where 
both  the  ancestor,  and  the  heir  were  residents 
of  the  state  when  the  father  acquired  the  real 
estate  in  question  by  purchase,  and  t>oth  lived  until 
the  father's  death  in  1874,  the  heir  having  remained 
in  the  state  ever  since,  the  court  held  that  the  fact 
that  the  ancestor  was  an  alien  could  make  no  dilfer- 
ence  as  he  resided  in  the  state  when  the  property 
was  acquired  and  when  he  died,  and  that  therefore 
under  the  statute  an  alien  could  take  by  descent 
from  an  alien. 
Hew  Jersey. 

In  Coliran  v.  PeUens,  48  N.  J.  L.  27  (3886),  plaintilT 
claimed  under  a  purchaser  of  lands  who  died  seised, 
without  issue,  leaving  his  widow  and  three  broth- 
ers and  one  sister,  all  aliens,  him  surviving.  At  the 
time  of  the  purchaser's  death  one  of  the  brothers 
was  married  and  had  two  sons  bom  in  the  state, 
both  of  whom  died  without  issue.  Another  son 
was  subsequently  bom,  and  the  lands  in  question 
were  conveyed  to  the  plaintiff  by  the  last-men- 
tioned eon,  the  widow  of  his  deceased  brother  re- 
leasing her  right  to  dower.  The  facts  showed  that 
the  widow,  as  a  means  of  procuring  a  grant  of  all 
the  right  of  the  state  In  such  real  estate  to  her 
heirs  and  assigns  had  stated  that  her  deceased  hus- 
band left  no  lawful  heirs  who  could  inherit.  The 
case  involved  the  construction  of  the  12th  section  of 
the  New  Jersey  act  ^'directing  the  descent  of  real 
esuites"  (Rev.  Stat  290).  which  provided  that  in 
making  title  by  descent  it  should  be  no  bar  to  a  party 
that  any  ancestor  through  whom  he  or  she  derived 
his  or  her  descent  from  the  intestate  was  or  had  t>een 
an  alien,  and  plaintiff's  contention  was  that  by  force 
of  this  act  the  real  estate  descended  to  the  two  neph- 
ews the  children  of  the  purchaser's  alien  brother, 
and  that  upon  the  death  of  such  two  nephews  the 
latter  passed  to  their  brother  who  was  born  after 
the  death  of  such  purchaser.  The  court,  how- 
ever, reserved  the  question  so  presented  and 
the  case  was  determined  upon  the  question  of  ad- 
vene possession,  the  widow  of  the  purchaser  and 
tier  second  husband  and  the  issue  of  such  second 
marriage  having  been  in  possession  a  sufficient 
length  of  time  to  give  them  title  as  ad  verse  owners. 
Wew  York. 

lo  Jackson,  FItz  Simmons,  v.  Fitz  Simmons,  10 
Wend.  9. 24  Am.  Dec  108  (1882),  a  naturalized  citizen 
^ied  in  the  year  1828,  intestate  and  without  issue, 
leaving  Peveral  brothers  and  sisters  all  of  whom 
were  aliens,  except  the  defendant,  who  claimed  the 
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real  estate  of  the  decedent  as  the  sole  heir  at  law 
capable  of  inheriting.  The  decedent  also  left  sev- 
eral nephews  and  nieces,  children  of  a  deceased 
brother,  none  of  whom  were  naturalized  except 
the  lessor  of  the  plaintiff,  and  the  question  pres- 
ented vras,  whether  the  lessor  of  the  plaintiff  could 
Inherit  any  part  of  the  real  estate,  he  being  obliged 
to  trace  his  relationship  through  his  own  father, 
who  was  never  naturalised.  The  court  held  that 
the  language  of  the  fith  clause  of  the  New  York 
statute  of  descents,  as  prescribed  by  the  New  York 
act  of  February  28, 1786  (1  Rev.  Laws  1813,  p.  58),  did 
not  help  the  lessor  of  the  plaintiff,  for  the  reason 
that  the  children  of  the  deceased  brother,  accord- 
ing to  the  section,  were  only  to  have  such  share  of 
the  estate  of  their  uncle  or  aunt  as  their  own  father 
or  mother  would  have  inherited  If  living,  and  that 
the  father  in  that  case  being  an  alien  no  share 
would  have  descended  to  him  if  living,  because  the 
law  never  casts  the  estate  upon  a  person  who  can- 
not legally  hold  it,  except  in  the  case  of  an  attain- 
der for  the  t)eneflt  of  the  Crown;  and  further,  that 
the  true  answer  to  all  claims  under  the  New  York 
statute  contrary  to  the  rules  of  the  common  law 
was,  that  the  statute  was  only  intended  to  change 
the  common-law  canons  of  descent,  the  statute  not 
being  an  enabling  one  to  give  capacity  to  persons 
to  take  by  descent  in  cases  where,  by  the  common 
law,  they  were  incapable  of  Inheriting  by  reason 
of  alienage  or  other  disability:  and  for  the  further 
reason  that  if  a  literal  interpretation  were  given 
to  the  4th  canon  of  descent,  as  prescribed  by  such 
statute,  it  would  cast  the  greatest  portion  of  the 
premises  in  question  upon  the  alien  brothers  and 
aisters  of  the  person  last  seised,  and  the  lessor  of 
the  plaintiff,  under  the  6th  canon,  would  share 
equally  with  his  alien  brothers  and  sisters,  as  ten- 
ants in  common  of  his  deceased  father's  share;  and 
for  the  further  reason  that  it  never  was  the  inten- 
tion of  the  legislature  to  give  such  interpretation 
to  the  statute. 

In  the  above  case  it  was  also  stated  that  in  order 
to  entitle  a  person  to  take  under  the  above  statute 
the  claimant  must  show  his  own  capacity  to  take  (if 
the  plea  of  alienage  was  Interposed);  he  must  show 
that  he  was  naturalized,  which  established  his  ca- 
pacity to  take;  and  secondly,  he  must  show  his 
consanguinity  in  the  relation  to  the  intestate  pre- 
scribed by  the  act;  and  further,  that  he  was  a  child 
of  a  brother  or  sister  who  would,  if  living,  have 
inherited  by  that  law. 

And  it  was  further  stated  that  the  act  was  in- 
tended to  operate  on  natural-t>om  or  duly  natural- 
ized citizens  only.    IMd. 

The  provision  of  the  New  York  statute  referred 
to  in  the  above  case  is  as  follows:  ''Fifthly.  In 
case  any  such  brother  or  sister,  who  would  have  in- 
herited by  this  law  if  living,  shall  die  before  the 
said  person  so  seised,  and  leave  a  lawful  child  or 
children,  such  child  or  children  surviving  the  said 
person  so  seised  shall  inherit.  If  a  child,  solely,  and 
if  children,  as  tenants  in  common  in  equal  parts, 
such  share  as  would  have  descended  to  his,  her,  or 
their  father  or  mother,  if  such  father  or  mother 
had  survived  the  person  so  seised.    Ibid. 

In  Levy  v.  McC^rtee,  31  U.  8.  6  Pet.  1U2,  108, 8  L. 
I  ed.  334,  387  (1832),  decided  under  the  laws  of  the 
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an  inberi table  blood,  in  tbe  same  manDer  as  if 
no  such  alien  issue  were  in  existence. 

Orr  V.  Hodgson,  17  U.  8,  4  Wheat.  458,  4  L. 
ed.  613;  Blight  v.  Bochester,  20  U.  S.  7  Wheat. 
586,  5  L.  ed.  516:  Jaekson,  FiU  Simmons,  v. 
Pitt  Simmons,  10  Wend.  9,  24  Am.  Dec.  198; 
Orser  v.  Hoag,  8  Hill,  79;  Luhrs  v.  Eimer,  80 
N.  Y.  171;  Crane  v.  Reeder,  21  Mich.  24.  4 
Am.  Rep.  480;  WunderU  v.  WvnderU,  144  111. 
40,  19  L.  R.  A.  84. 


The  law  of  inheritance  of  this  state  at  the- 
death  of  the  testator  in  1829,  and  of  his  son 
William  in  1880,  was  the  common  law. 

At  common  law  ''the  character  of  a  natural- 
born  subject  was  incident  to  birth  only;  what- 
ever were  the  situations  of  the  parents  the 
bein^  bom  in  the  allegiance  of  the  King  con- 
stituted a  natural-born  subject. 

Doe,  DuToure,  v.  Jones,  4  T.  R.  300;  Lery-?. 
M'Ckirtee,  31  U.  8.  6  Pet  102,  8  L.  ed.  384; 


state  of  New  Tork,  tbe  court  held  that  one  citizen 
of  that  state  could  not  Inherit  in  the  collateral  line 
to  the  other,  when  be  took  bis  pedi^rree  or  title 
throusrh  a  deceased  alien  ancestor. 

Tbe  facts  In  that  case  showed  that  a  citizen  died 
seised  in  1818,  Intestate  as  to  the  land  in  question, 
and  that  two  of  the  heirs,  citizens  of  the  state  of 
South  Carolina,  children  of  an  alien  uncle  on  the 
maternal  side  of  the  testator,  whose  mother  was 
also  an  alien,  claimed  as  heirs  of  the  testator,  and 
also  as  heirs  of  his  posthumous  child,  who  died  in 
infancy,  and  the  question  was,  whether  the  claim- 
ants, notwithstandinir  the  alienage  of  the  inter- 
meditate  ancestor  through  whom  they  made  their 
pedigree,  were  capable  of  inheriting  from  the  tes- 
tator or  his  posthumous  child. 

In  the  above  case  the  court  stated  that  the  Eng- 
lish case  of  Coliingwood  v.  Pace,  1  Vent.  714  0664), 
wascondusive  evidence  that  by  tbe  conunon  law, 
in  all  cases  of  mediate  descents,  if  any  mediate  an- 
cestor through  whom  the  party  made  his  pedigree 
as  heir  was  an  alien,  the  heir^s  title  was  barred. 

In  Jackson,  Doran,  v.  Green,  7  Wend.  838  (1881), 
it  was  held  that  no  one  who  was  obliged  to  trace 
his  descent  through  an  alien  could  inherit  real  es- 
tate, if  the  death  of  the  owner  happened  prior  to 
January,  183Q,  as  until  that  time  the  statute  11  &  l'£ 
Wm.  m.  chap.  6,  was  not  Incorporated  into  the 
New  York  law  of  descent.  In  that  case  the  chil- 
dren of  a  naturalized  citizen  claimed  through  their 
father,  who  was  the  heir  of  a  naturalized  citizen, 
and  were  obliged  to  truce  their  descent  through 
the  grandmother,  who  was  an  alien. 

And  in  People  v.  Irvin,  21  Wend.  128  a839),  it  was 
held  that  the  nephew  of  a  person  dying  intestate 
of  an  estate  by  inheritance,  although  a  naturaiized 
citizen,  was  not  capable  of  inheriting  if  his  father 
was  an  alien  and  living  at  the  time  of  tbe  decease 
of  the  person  last  seised,  notwithstanding  the  pro- 
vision of  the  statute  of  descents  that  no  person 
capable  of  inheriting,  etc.,  shall  be  precluded  from 
such  inheritance  by  reason  of  the  alienism  of  any 
ancestor  of  such  person,  the  statute  in  question,  be- 
ing substantiaily  the  same  as  the  English  act  of  ll 
&  12  Wm.  III.,  chap.  6,  not  enabling  a  person  to  de- 
duce title  through  an  alien  ancestor  still  living. 

So,  in  People  v.  Conkltn,  2  Hill,  67  (1841),  the  facts 
showed  that  an  American  citizen  died  seised,  in 
1799,  leaving  no  lawful  issue  and  no  blood  relatives 
except  such  as  were  aliens  and  natives  of  Germany. 
Oy  his  will  he  devised  his  real  estate  to  his  wife  for 
life  and  after  her  death  to  his  two  sisters  and  seven 
nephews  and  nieces,  and  their  respective  heirs  and 
asrigns  forever,  equally,  share  and  share  alike, 
and  empowered  his  executor,  after  the  death  of 
his  wife,  to  seU  and  divide  the  proceeds  among  the 
nine  devisees;  and  further  provided  that  if  any  of 
the  sisters  or  nephews  or  nieces  should  die  before  a 
division,  leaving  lawful  issue,  such  issue  should 
stand  in  the  place  of  the  parent  so  dying.  The 
widow  of  the  testator  was  a  native  citizen  of  the 
United  States  and  died  in  1882,  but  all  the  nine  dev- 
isees were  aliens  at  the  death  of  the  testator,  and 
all  died  aliens  prior  to  1828.  One  nephew,  however, 
left  a  son,  grandnephew  of  the  testator,  who  was 
then  living,  who  tiecame  a  naturalized  citizen  in 
1828.  The  court  held  that  such  grandnephew  took 
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no  interest  in  the  estate  either  as  a  devisee  under 
the  will,  or  as  heir  at  law  to  his  grandunde. 

In  the  above  case  tbe  grandnephew  was  obliged 
to  trace  the  descent  through  his  father,  and  his 
grandmother,  who  was  a  sister  of  the  testator, 
both  of  whom  were  aliens,  and  therefore  the  com- 
mon-law rule  which  prohibits  descent  through  an 
alien  ancestor  applied,  the  New  York  statute  of 
1890  not  helping  the  case,  inasmuch  asit  was  passed 
subsequent  to  the  death  of  the  testator. 

In  Lynch  v.  Clarke,  1  Bandf.  Ch.  583, 687  (1844),  a 
niece  claimed  as  heir  to  her  uncle,  during  wboee- 
lifetime  her  father  died  an  alien,  and  the  court 
held  that  provided  she  was  a  citizen  of  the  United 
States  she  inherited  all  the  real  estate  of  which  her 
uncle  was  seised,  the  descent  to  her,  although  Uie 
relations  of  such  uncle  were  aliens,  not  being  im- 
mediate, f  22  of  tbe  Kevised  Statutes  of  New  York, 
754,  re-enacting  so  much  of  the  act  of  11  &  12  Wm. 
III.  chap.  6,  as  provided  that  no  person  capable 
of  inheriting  under  out  statutes  regulating  de- 
scents should  tw  precluded  from  such  inheritance 
by  reason  of  the  alienism  of  the  ancestor  of  such 
person,  applying  directly  to  the  case,  provided  tbe 
niece  was  a  citizen  at  the  death  of  her  uncle. 

By  the  common  law  a  natural-bom  subject  or 
citizen  could  not  transmit  land  by  descent  to  an- 
other mediately  through  the  blood  of  an  alien;, 
therefore  in  the  case  of  a  grandfather,  father  and 
son,  if  the  father  was  an  alien,  whether  he  was  or 
was  not  living  at  tbe  time  of  the  descent  cast,  the 
grandfather  could  not  transmit  lands  by  descent  to 
the  grandson,  although  both  of  them  were  natural- 
bom  subjects  or  citizens  or  had  been  duly  natural- 
ized, but  if  tbe  person  dying  seised  had  inheritable 
blood,  his  real  estate  would  descend  to  his  next  heir 
who  had  such  Inheritable  blood,  even  though  the 
person  who  would  otherwise  have  been  the  heir  of 
the  decedent  was  an  alien,  as  in  the  case  of  a  de- 
cedent leaving  two  sons  the  eldest  an  alien  and  the 
youngest  a  natural-born  subject  or  citizen,  the 
alienage  of  tl>e  eldest  son,  who  would  otherwise^ 
have  been  heir  at  law  of  the  father,  not  preventing 
the  real  estate  from  descending  to  the  youngest 
son  as  heir  at  law.  Banks  v.  Walker,  3  Barb.  Ciu 
446  (1848). 

In  tbe  at>ove  case  of  Banks  v.  Walker  it  was 
held  that  the  22d  section  of  the  New  York  Revised 
Statutes  relating  to  the  descent  of  real  property,, 
which  proiidesthatno  person  capable  of  inherit- 
ing under  the  provisions  of  that  cliapter,  shall  be 
precluded  from  such  inheritance  by  reason  of  the 
alienism  of  any  ancestor  of  such  person,  was  broad 
enough  to  remove  the  disability  arising  from  the 
alienism  of  tbe  father  and  grandfather  of  the  per- 
son claiming  the  inheritance,  but  did  not  remove 
the  disability  of  the  person  who,  in  tracing  his 
pedigree  and  consanguinity  as  collateral  heir  of 
the  person  dying  seised,  must  trace  it  mediately 
through  the  blood  of  the  father  of  the  latter,  an 
alien,  and  who  was  not  an  ancestor  of  the  claim- 
ant. 

In  that  case  it  was  stated  that  the  Bngiisb  statute 
of  11  &  12  Wm.  HI.,  chap.  6,  which  removed  the  dis- 
ability of  natural-bom  or  naturalised  subjects  to 
inherit  from  each  other  where  they  were  obliged 
to  trace  their  pedigree  or  relationship  through  th& 
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Dawson  v.  Godfrey,  8  U.  S.  4  Cranch,  821,  2 
L.  ed.  634. 

The  result,  therefore,  is  that  HeDiy,  Char- 
lotte, and  Maria  took  i  each. 

Kenyoti  v,  Kenyon,  17  R.  I.  589;  Endlich, 
Interpretation  of  Statutes,  g§  40  et  aeq.;  Jones 
V.  Roe,  H  T.  R.  93. 

Mr.  B.  M.  Bosworth,  for  respondent 
Annie  E.  Middletou: 

The  words  * 'heirs  at  law,"  unless  a  contrary 


intent  appears  by  the  will,  mean  the  heirs  at 
law  at  the  time  of  the  decease  of  the  testator. 

Minot  V.  Tappan,  122  Mass.  585;  Buzby's 
Appeal,  61  Pa.  Ill;  Abbott  v.  "Bradstreet,  a 
Allen,  687. 

As  William  De.Wolf.  testator,  died  in  1829, 
and  those  who  claim  under  his  son,  William 
De  Wolf,  known  as  the  Cuban  heirs,  were 
aliens,  and  in  existence  previous  to  1863,  pre- 
vious to  which  aliens,  by  the  law  of  Rhode 


blood  of  an  alien,  was  never  In  force  In  the  state  of 
New  York. 

In  Redpath  v.  Rich,  8  Sandf.  79  (1849),  the  heir  at 
law  sought  an  account  of  tbe  rents  and  profits,  the 
defendants  demurrinir  to  the  claim  denylog  plaln- 
ttff^B  title  as  heir.  The  facts  showed  that  the  intes- 
tate became  seised  of  the  premises  in  question  in 
1817,  and  died  in  the  year  18SS,  without  issue,  and 
that  the  plaintiff,  a  nephew  of  deceased,  was  an 
alien  bom,  but  came  to  the  United  States  in  1830, 
and  was  naturalized  in  1840.  The  court  held  that 
such  nephew,even  though  duly  naturalized, was  not 
entitled,  as  be  was  obliged  to  trace  his  descent 
through  bis  alien  mother,  bis  uncle  dying  before 
tbe  Revised  Statutes  of  1843  took  effect. 

With  regard  to  tbe  New  York  statute  of  April  10, 
1843.  fi  1,  which  declares  that  every  naturalized  citi- 
zen of  the  United  States  who  may  have  purchased 
and  taken  a  conveyance  of  any  lands  or  real  estate 
within  that  state  or  to  whom  any  such  lands  or 
real  estate  may  have  been  devised,  or  to  whom 
tbey  would  have  descended,  if  be  bad  been  a  citi- 
zen at  tbe  time  of  tbe  death  of  the  person  last 
seised,  before  he  was  qualified  to  bold  them  by  ex- 
isting laws,  might  continue  to  bold  tbe  same  In  like 
manner  as  if  be  bad  been  a  citizen  at  the  time  of 
such  purchase,  devise,  or  descent  cast,— the  court 
held  that  such  statute  did  not  enable  such  an  alien 
to  inherit  where  his  inability  to  do  so  arose  by  rea- 
son of  tbe  alienage  of  his  ancestor,  Redpath  v. 
Rich,  9vqpra, 

The  same  construction  was  put  upon  the  New 
York  act  of  1843  io  the  case  of  Smith  v.  Smith,  88 
Barb.  371,  note  (1860),  in  which  case  a  naturalized 
citizen  died  in  tbe  year  1848.  without  issue,  leaving 
three  brothers,  tbe  plaintiff,  9Dd  one  of  the  de- 
fendants naturalized  citizens  at  the  time  of  bis 
death,  and  two  sisters  one  an  alien  who  died  intes- 
tate leaving  children  her  surviving,  and  the  other 
sister  a  naturalized  citizen.  The  court  held  that 
the  children  of  the  alien  sister  of  tbe  deceased  were 
incapable  of  inheriting  for  the  reason  that  such 
sister  was  an  alien  and  living  at  the  death  of  the 
deceased,  the  statute  of  1898  (2  N.  Y.  Rev.  Stat.  8  22, 
p.  88),  which  provides  that  no  person  capable  of 
inheriting  shall  be  precluded  by  reason  of  tbe 
alienism  of  any  ancestor  of  such  person  not  ap- 
plying, and  that  therefore,  such  alien  sister  being 
incapable  of  taking  at  the  time  of  the  deceased's 
death,  and  the  lands  having  descended  to  other 
persons,  her  children  could  take  no  interest,  the 
three  brothers  alone  being  entitled. 

The  following  cashes  are  to  tbe  same  effect:  Mc- 
Lean V.  Swanton,  13  N.  Y.  535  (1856):  Heeney  v. 
Brooklyn  Bene  v.  Soc.  83  Barb.  360  (1801);  Larreau  v. 
Davigoon,  5  Abb.  Pr.  N.  S.  867  (1866);  Renner 
V.  Muller,  12  Jones  &  8. 536,  57  How.  Pr.  229  a879). 

Where  the  question  was  whether,  under  tbe  com- 
mon-law rule  of  descents,  the  alienism  of  tbe  com- 
mon grandfather  impeded  the  descent  to  cousins, 
whose  immediate  ancestors  were  brothers  and  ca- 
pable of  transmitting  by  descent,— tbe  court  held 
that  such  alienism  did  not  impede  tbe  descent  of 
such  an  estate  between  cousins  who  were  children 
of  two  brothers,  citizens  of  the  United  States,  the 
descent  between  brothers  being  immediate  and 
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not  Impeded  by  tbe  alienage  of  their  father.  Mc- 
Gregor V.  Comstock,  3  N.  Y.  409  (1850). 

In  the  above  case  a  naturalized  citizen  of  the 
United  States  became  seised  of  real  estate  and 
died  in  the  year  1802,  leaving  a  son  who  went  to 
England  in  1807,  leaving  there  for  tbe  East  Indies 
in  1818,  after  which  he  was  not  beard  of.  A  brother 
of  the  intestate  became  a  naturalized  citizen  In 
1813,  and  died  in  1838,  leaving  tbe  plaintiffs  bis  heira 
at  law  who  claimed  as  beirs  of  their  cousin,  the  in- 
testate*s  son.  The  court  below  nonsuited  the  plain- 
tiffs on  tbe  ground  that  their  grandfather,  the 
father  of  tbe  intestate  and  of  their  father,  died  an 
alien,  and  as  they  were  compelled  to  trace  their 
pedigree  and  relationship  to  the  intestate  through 
the  grandfather,  his  olienlsm  impeded  the  descent 
to  them,  but  the  court  upon  appeal,  as  above 
stated,  reversed  the  decision.    Ibid, 

Where  a  naturalized  citizen  died  intestate  and 
without  issue  in  the  year  1885,  possessed  of  real  es- 
tate, leaving  a  widow,  but  no  children,  him  surviv- 
ing, it  was  held  that  tbe  lands  descended  to  the 
great- greatgrandson  of  the  common  ancestor,  even 
though  such  common  ancestor  was  an  alien,  tbe 
deceased  himself  being  a  great  grandson  of  such 
common  ancestor.  McCarthy  v.  Marsh,  6  N.  Y.  263,. 
274  (1851). 

With  regard  to  tbe  New  York  statute  (1  Rev.  Stat. 
754, 1 22),  which  provides  that  no  person  capable  of 
inheriting  under  tbe  provisions  of  this  chapter  shall 
be  precluded  from  such  inheritance  by  reason  of 
the  alienism  of  any  ancestor  of  such  person,  tbe 
court  in  Mct.'artby  v.  Marsh,  iupra^  held  that  tbe 
statute  enabled  naturalized,  as  well  as  natural- 
bom,  citizens  to  inherit  through  alien  ancestors,, 
and  that  if  there  was  any  such  thing  known  in  tbe 
law  as  collateral  ancestors,  they  were  embraced 
within  its  operation,  for  the  reason  that  the  claim- 
ant was  not  to  be  precluded  by  tbe  alienism  **of 
any  ancestor,'^  which  meant  ancestors  of  any  kind 
or  description,  tbe  word  being  used  in  an  unquali- 
fied and  unlimited  sense,  and  therefore  in  its  most 
comprehensive  sense. 

In  Parish  V.  Ward,  28  Barb.  828(1855),  an  alien, 
empowered  by  act  of  legislature  to  take  and  con- 
vey real  estate  tbe  same  as  a  natural-born  citizen, 
purchased  real  estate  in  the  year  1809,  and  in  1826 
sold  a  portion  to  defendant,  excepting  thereout  the 
mines  and  minerals.  In  the  same  year  the  alien 
died  intestate  and  without  issue,  leaving  surviving 
him  bis  father  and  four  brothers,  all  nonresident 
aliens,  except  one  who  came  to  the  United  States 
in  1815.  In  1817,  an  act  of  tbe  legislature  enabled 
such  last-mentioned  brother  to  take  real  estate  by 
purchase  or  descent,  the  same  as  a  natural-bom 
citizen.  Such  brother  died  in  1838.  having  devised 
his  estate  in  trust,  and  directed  its  conversion  into 
personal  estate.  The  father  died  after  tbe  decease 
of  the  first-mentioned  alien  and  before  the  death 
of  the  latter.  In  1840  tbe  plaintiff,  a  nephew  of  de- 
ceased and  an  alien,  was  also  authorized  to  take 
and  hold  real-estate  the  same  as  a  natural- born 
citizen.  Under  tbe  will  tbe  trustee  conveyed  the 
property  to  the  plaintiff,  together  with  the  mines 
and  minerals  reserved  In  the  deeds,  and  the  action 
was  brought  to  recover  damages  and  to  restrain 
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Island,  were  incapable  of  inheriting  and  hold- 
ing lands,  they  cannot  take  under  the  second 
and  fifth  clauses  of  said  will. 

Mr,  John  C*  Peg^ram*  for  respondent 
Carlota  De  Wolf  Campello: 

The  entire  estate  in  the  lands  in  suit  passed 
to  Charlotte  and  Maria,  under  the  will  of  their 
father.  There  remained  nothing  to  pass  to  his 
heirs  at  the  time  of  his  death.  This  fee  simple 
was  qualified  by  a  proviso  that  in  a  possible  con- 


tingency—namely, the  death  of  both  devisees 
without  leaving  issue— a  new  estate  should  be 
created  or  sprio*;:  into  being  in  the  uDceitain 
future,  by  way  of  executory  devise,  in  favor  of 
those  persons  who  should  then,  ''according  to 
the  statute  of  descents,"  be  the  '*heirs  at  law" 
of  the  testator. 

Brown  V.  Williams,  5  R.  I.  800,  and  cases 
cited;  Corny ns'  Digest,  Estates  by  Devise,  note 
16;    Watson  v.  Wo(3m,  SRI.  2^6. 


defendant,  who  was  tlie  purchaser  from  the  first- 
named  alien  and  the  other  defendants,  from  dlgndngr 
and  oarryingr  away  the  minerals.  The  court  held 
that  under  the  first-mentioned  act  of  18U7the  aUen 
resident  was  entitled  to  acquire,  hold,  and  alienate 
the  real  estate,  and  was  capable  of  transmitting 
such  estate  to  his  next  of  kin,  the  act  invest- 
ingr  him  with  inheritable  blood,  and  that  there- 
fore such  estate  descended  as  that  of  a  citizen  by 
birth,  but  that  such  act  did  not  qualify  or  chan^ 
the  general  law  of  descent  which  existed  against 
alien  heirs,  and  that  therefore  the  father  of  the  do- 
ceased  could  not  inherit  from  him,  but  that  his  es- 
tate descended  to  his  brother,  the  later  acts  of 
1817  conferring:  upon  him  a  right  to  take  by  inher- 
itance, and  also  the  right  to  dispose  of  such  prop- 
erty by  will,  and  that  therefore  the  action  was 
maintainable,  the  fact  of  alienage  of  a  common 
father  hot  impeding  the  inheritance  between  broth- 
ers, the  inheritance  between  them  being  immedi- 
ate, the  maxim  of  the  law  being  that  as  between 
brothers,  a  father,  although  a  medium  sanguinis  is 
not  a  medium  hcereditatis. 

In  that  case  it  was  stated  that  if  the  New  York 
act  of  1807  had  authorized  the  taking  and  holding 
of  real  estate  by  an  alien  and  his  heirs,  the  father 
of  such  alien  might  have  inherited  on  the  ground 
of  the  presumed  intent  on  the  part  of  the  legisla- 
ture to  extend  the  inheritance  to  such  heirs  as  an 
alien  was  capable  of  having,  such  seeming  to  be 
the  doctrine  in  cases  of  patents,  or  special  grants, 
or  property  acquired  by  an  alien,  under  a  special 
law  authorizing  lands  to  be  taken  and  held  by  an 
alien  grantee,  to  himself  and  his  heirs,  in  which 
cases  it  has  been  held  that  an  alien  heir  might  take. 
Tu  the  same  effect  are  the  cases  of  Goodell  v. 
JttckEon,  Smith,  20  Johns.  707  a883);  Jackson,  Peo- 
ple, V.  Etz,  6  Cow.  314  (18Sid);  Jackson,  Smith,  v. 
Adams,  7  Wend.  867  (1831). 

In  McLean  v.  Swanton,  13  N.  Y.  586  (1856),  a  citi- 
zen of  the  United  States  died  in  1840,  having  de- 
vised land  in  fee  with  a  contingent  limitation  over, 
in  case  a  devisee  died  without  issue,  in  favor  of 
four  persons.  The  devisee  died  without  issue  in 
1846,  and  the  four  executory  devisees  were  all  non- 
resident aliens,  the  plaintiff  and  her  sister  being 
the  nearest  descendants  and  relatives  of  the  testa- 
tor who  were  citizens  of  the  United  States  at  the 
time  of  his  death,  their  mother,  through  whom 
the  plaintiff  deduced  title  by  inheritance,  being 
alive  at  the  time  of  the  testator^s  death,  and  an 
alien.  The  court  held  that  by  the  common  law 
the  plaintiff  would  not  be  entitled  to  recover,  be- 
ing obliged  to  deduce  her  title  through  her  mother 
who  was  an  alien  without  heritable  blood:  and 
further,  that  in  order  for  the  plaintiff  to  avail  her- 
self of  the  22d  section  of  the  New  York  Revised 
Statutes  (1  Rev.  Stat.  754),  she  must,  at  the  time  of 
the  death  of  the  person  last  seised,  have  been  capa- 
ble of  inheriting  the  premises,  or,  unless  she  was 
heir  to  such  pecson,  the  statute  had  no  application 
to  the  case,  as  it  did  not  profess  to  change  any  of 
the  rules  of  descent,  or  make  one  an  heir  who 
would  not  be  such  by  the  general  law  of  inherit- 
ance, its  object  being  really  to  abrogate  a  very  arti- 
ficial principle  by  which  it  was  held  that  where  the 
descent,  whether  lineal  or  collateral,  was  medi- 
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ate,  the  kindred  through  whom  the  claimant  made 
title  as  heir  must  be  either  natural-bom  or  natur- 
alized subjects,  the  statute  simply  removing  ao  lin- 
pediment  to  the  free  operation  of  the  exlatinor  law- 
regulating  successions  to  real  estate. 

In  Larreau  v.  Davignon,  5  Abb.  Pr.  N.  S.  867 
(1866),  both  parties  claimed  under  an  alien  by  blrtti, 
who  acquired  the  property  in  question  by  purcbaae 
in  the  year  1845,  and  in  1847  declared  his  Intentioo 
to  become  a  citizen,  being  afterwards  duly  natur- 
alized. The  defendant,  his  sister,  was  an  aUea  and 
with  her  husband  resided  in  the  state,  but  subse- 
quently removed  into  Canada,  where  they  resided 
until  the  decedent^s  death  in  1885,  when  they  re- 
turned to  the  United  States  with  their  childreo, 
and  took  possession.  Two  of  their  children 
born  in  the  United  States.  'Hie  decedent  had  a  e 
ond  cousin  who  became  a  naturalized  cltiBen  prior 
to  the  decedent^s  death,  such  cousin  and  the  two 
nephews  and  nieces  of  the  decedent  were  the  only 
relatives  of  decedent  who  were  citizens  of  the 
United  States,  but  he  had  a  large  number  of  alien 
relatives  residing  out  of  the  states.  The  court  held 
that  the  second  cousin  was  entitled  to  inherit  to 
the  exclusion  of  the  children  of  the  sister,  who 
were  det>arred  by  reason  of  the  alienism  of  their 
mother  through  whom  they  traced  descent,  the 
New  York  act  of  1845,  which  authorized  resident 
aliens  to  transmit  lands  to  alien  heirs,  not  author- 
izing citizens  to  do  so,  the  decedent  in  the  case  be- 
ing a  deceased  citizen,  and  not  a  deceased  alien. 

The  New  York  statutes  (4  Stat,  at  L.  294-904). 
which  enabled  resident  aliens  to  take  and  hold 
real  estate  in  that  state,  apply  only  to  such  as  have 
purchased  the  lands  claimed  by  them,  or  have 
taken  a  convesrance  thereof,  or  to  whom  the  lands 
have  descended  or  been  devised.  Ettenheimer  v. 
fleffeman,  66  Barb,  374, 877  (1878). 

In  Luhrs  v.  Bimer,15  Hun,80e  (1878),  Affirmed  in 
80  N.  Y.  171  (1880),  the  parties  had  entered  into  an 
agreement  whereby  the  defendant  was  to  sell  and 
the  plaintiff  to  purchase  certain  real  estate,  the 
plaintiff  subsequently  refusing  to  accept  the  title 
on  the  ground  that  the  defendant's  title  was  de- 
fective. The  facts  showed  that  a  native  of  G^*- 
many  came  to  the  United  States  in  1847.  and  was 
naturalized  in  1862,  and  in  1806  died  intestate  seised 
of  real  estate,  leaving  him  surviving  his  widow, 
since  deceased,  his  father,  a  nonresident  alien  who 
died  in  the  same  year,  the  defendant,  his  sister, 
who,pre  vious  to  the  death  of  her  brother,  married  a 
citizen  of  the  United  States  and  became  naturalised 
subsequent  to  the  death  of  her  brother  and  after 
the  death  of  her  husband  married  again.  The  de- 
ceased also  left  surviving  him  a  nephew  who  oame 
to  the  states  in  1864  and  was  naturalized  In  Ism,  also 
a  resident  alien  niece  who  oame  to  the  states  in 
1865,  the  last-named  nephew  and  nieoe  being  the 
children  of  a  nonresident  alien  sister  of  the  de- 
ceased. The  court  held  that  the  defendant  by  her 
marriage  with  a  citizen  of  theUnited  States  became 
herself  a  citizen  before  the  death  of  her  brother. 
and  was  therefore  capable  of  taking  title  to  real 
estate  by  descent  at  the  time  of  his  death  beooming 
seised  by  descent  directly  from  her  brother,  and 
not  from  or  through  her  father  who  was  an  alien, 
the  father  of  the  intestate  being  at  the  time  of  his 
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If  William,  Jr.,  could  himself  have  taken 
tioder  this  executory  devise  had  he  been  alive, 
bis  lineal  descendants,  he  being  dead,  stand  in 
liis  place  as  one  of  the  '^heirs  at  law"  of  his 
father  the  testator,  and  as  such  are  entitled  to 
take  as  purchasers— not  by  descent — in  his 
«tead. 

Co.  Litt  lib.  1,  §  1;  2  Bl.  Com.  217;  8  Washb. 
Real  Prop.  11. 

Since  the  estate  passed  by  devise,  and  not  by 


descent,  one-fourth  interest  in  the  contingent 
remainder  vested  in  William,  Jr.,  the  testator's 
son,  notwithstanding  his  status  as  an  alien. 

An  alien  is  capable  of  taking  land  by  devise 
or  grant,  although  not  by  descent,  and  of  exer- 
cising complete  dominion  until  office  found 
and  seizure  bv  the  sovereign,  for  whose  benefit 
the  alien  holds. 

Comyns'  Digest,  title  Alien  (C);  Sheaf  e  v. 
(/NeU,  1  Mass.  256;  Fhx  v.  Southaek,  12  Mass. 


:8on*8  death  a  nonresident  alien  incapable  of  taking- 1. 
any  estate  or  interest  in  the  land;  and  that  the 
nephew  and  nieoe  took  no  interest  in  tbe  land,  as 
they  were  both  aliens  at  the  death  of  the  deceased, 
the  New  York  act  of  1845  not  applying  to  their  case. 

So,  in  Renoer  v.  MtiJler,  12  Jones  &  S.  635, 57  How. 
Pr.  229,  242  (1879),  it  was  held  that  the  collateral 
descent  from  a  brother  to  the  representatives  of  a 
deceased  sister,  in  cases  where  the  alien  mother 
•survived,  was  immediate,  but  that  such  mother 
did  not  prevent  tbe  descent  of  the  estate,  the  pedi- 
gree which  was  deduced  from  the  brother  last 
seised  passing  by  the  alien  mother,  for  the  reason 
that  she  was  not  a  medium  hceredUatiSn  and  that  un- 
der N.  Y.  Rev.  Stat.  chap.  2,  pt.  2,  C  22,  even  though 
the  mother  of  the  deceased,  through  whom  the 
estate  was  claimed,  was  an  alien  and  alive,  the  in- 
heritance was  not  tMirred  to  brothers  and  sisters 
-and  their  representatives  who  were  otherwise 
•capable  of  taking  and  inheriting. 

In  the  above  case  an  injunction  was  sought  to 
restrain  tbe  defendant  from  paying  over  the  rents 
of  real  estate  to  the  alien  next  of  kin  of  a  decedent* 
^nd  the  action  was  to  recover  possession,  and  tbe 
rents  and  profits  from  tbe  defendant  and  his  ten- 
ants, the  plaintiff  asserting  title  as  the  sole  heir  of 
the  decedent  capable  of  taking  by  inheritance. 
-The  facts  showed  that  a  citizen  of  the  United  States 
^ied  in  January,  1874,  seised  of  the  property  in 
•question,  leaving  as  blood  relatives,  residents  of 
the  United  States,  a  niece  the  daughter  of  a  de- 
<;eased  sister,  a  niece  the  wife  of  tbe  defendant,  and 
the  daughter  nf  another  sister  who  was  then  living, 
and  a  nonresident  alien,  a  nepbew  the  brother  of 
tbe  last-named  niece,  and  also  another  nephew  the 
son  of  a  deceased  brother,  the  latter  nephew  resid- 
ing in  the  United  States  since  1878.  The  deceased 
also  left  surviving  him  a  mother,  s^nce  deceased, 
two  sisters,  a  brother,  two  nephews,  and  five 
nieces,  all  nonresident  aliens.  Tbe  court  held  that 
at  tbe  time  of  the  intestate's  death  the  law  was  that 
none  but  a  citizen  could  inherit  the  fee  by  descent 
from  a  citizen  ancestor,  and  that  to  that  extent  tbe 
<;ommon  law  still  prevailed. 

In  the  above  case  the  court  also  held  that  the 
Hew  York  acts  of  1868,  1874, 1875,  and  1877  did  not 
apply,  for  the  reason  that  they  were  not  in  exist- 
-ence  at  the  time  of  the  intestate's  death,  neither 
did  tbe  Revised  Statutes  of  1880, 1843, 1846,  and  1867 
apply,  for  the  reason  that  their  operation  was  con- 
fined  to  lands  of  a  resident  alien,  although  section 
1  of  the  act  of  1848  was  confined  to  lands  purchased 
and  conveyed,  or  devised  or  inherited  prior  to  its 
■enactment. 

Under  tbe  laws  of  New  York  sisters  stand  upon 
tbe  same  footing  as  brothers,  and  the  descent  is 
immediate  between  brothers  and  sisters;  therefore 
if  an  alien  father  cannot  Impede  the  descent  t)e- 
tween  them  or  their  representatives,  the  same  rule 
as  between  them  must  apply  in  the  case  of  an  aUen 
mother.  Renner  v.  MtUler,  57  How.  Pr.  228, 242, 12 
Jones  &S.  586  a879). 

It  has  been  held  that  the  New  York  statute  of 
1845,  as  amended  by  tbe  act  of  1874,  chap.  261,  and 
by  tbe  laws  of  1875,  chap.  88,  gives  resident  aliens, 
holding  title  to  real  estate,  the  power  possessed  by 
•citizens  to  transmit  such  title  by  descent  to  their 
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heirs,  and  infuses  an  inheritable  quality  into  the 
blood  of  the  aUen.  Maynard  v.  Maynard,  86  Hun, 
287, 281  (1885;. 

In  Branagh  v.  Smith,  46  Fed.  Rep.  517, 518  a891).  It 
was  stated  that  the  New  York  act  of  1846,  as 
amended  by  that  of  1874,  enabled  those  aliens  *^bo, 
according  to  the  statutes  of  this  state  [New  York], 
would  answer  to  the  description  of  heirs,**  to  take 
by  descent  from  any  alien  resident,  or  any  natural- 
ized or  native  citizens  of  the  United  States,  who 
had  purchased  and  taken,  or  should  thereafter 
purchase  and  take,  a  conveyance  of  real  estate 
within  tbe  state;  the  act  of  1876  permitting  aliens 
to  take  as  devisees;  and  that  therefore  such  legisla- 
tion did  not,  in  terms,  enlarge  tbe  capacity  of 
aliens  to  take  by  descent  from  nonresident  aliens, 
or  to  take  by  descent  from  resident  aliens  or  natu- 
ralized or  native  citizens  who  had  not  acquired 
lands  by  purchase,  there  being  a  clear  distinction 
recognized  in  law  between  titles  acquired  by  pur- 
chase and  titles  acquired  by  descent,  tbe  latter 
vesting  by  operation  of  law. 

In  that  case  a  nonresident  alien  brought  action  to 
recover  real  estate  of  which  a  decedent  died  seised 
in  the  year  1876,  claiming  title  through  her  mother, 
who  was  a  first  cousin  of  the  decedent,  and  a  non- 
resident alien  at  the  time  of  tbe  deceased^s  death. 
Tbe  question  was  whether  the  claim  of  the  plaintiff, 
as  a  nonresident  alien,  claiming  by  descent  a  title 
to  property  which  had  previously  vested  by  descent 
in  a  nonresident  alien  ancestor  was  embraced  within 
the  provisions  of  the  state  statutes.  Tbe  court  held 
that  the  statutory  law  of  that  state.  New  York, 
gave  the  right  of  transmission  by  descent  only  to 
resident  aliens  and  naturalized  or  native  citizens, 
the  mother  of  the  plaintiff  t)eing  none  of  these, 
and,  secondly,  that  the  right  attached  only  to  laud 
acquired  by  purchase,  the  mother  of  the  plaintiff 
in  'that  case  acquiring  it  by  descent,  and  thirdly, 
that  the  statutes  contemplated  only  one  step  of 
transmission  to  alien  heirs,  and  that  when  that  step 
was  taken,  by  transmission  from  tbe  decedent  to 
the  mother  of  tbe  plaintiff,  the  operation  of  the 
statutes  ceased. 

Upon  tbe  question  whether  nonresident  aliens 
took,  by  force  of  tbe  New  York  statutes,  lands 
acquired  by  descent,  it  was  stated  in  Callahan 
V.  0*Brlen,  72  Hun,  216  (1898),  that  the  statute 
applied  only  to  lands  acquired  by  purchase,  and 
was  not  applicable  to  lands  acquired  by  descent, 
the  court  relying  upon  the  case  of  Branagh  v. 
Smith,  46  Fed.  Rep.  617  a8ei). 

In  Callahan  v.  O'Brien,  tmpro,  a  citizen  and  resi- 
dent of  the  state  acquired,  in  the  year  1869,  real  es- 
tate by  purchase,  and  in  the  same  year  another 
citizen  and  resident  of  tbe  state  also  acquired  title 
by  purchase,  the  parties  at  the  date  of  the  last 
mentioned  deed  being  husband  and  wife.  In  1878 
the  plaintiff  died  seised,  leaving  a  son  an  only  heir 
a  citizen  and  a  resident  of  the  state,  and  his  widow 
him  surviving.  In  1888  tbe  son  died  Intestate 
seised,  leaving  his  mother  bis  sole  behr,  who  then 
took  the  fee.  In  1890  the  mother  died  seised  of 
both  properties,  leaving  surviving  her  no  ances- 
tors nor  descendants,  but  collateral  relatives, 
namely  a  sister  and  a  nephew,  the  son  of  a  de- 
ceased brother,  two  nieces,  the  only  surviving 
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148:  Fairfax  v.  Hunter,  11  U.  8.  7  Cranch. 
619,  8  L.  ed.  458;  Cross  v.  De  ValU,  1  Clifif. 
282. 

This  one  fourth  therefore  passed  to  the  state 
of  Rhode  Island  upon  the  death  of  William, 
Jr., in  1830. 

Co.  Litt.  2*;  1  Leon,  47;  4  Leon,  82. 

The  state  by  its  act  of  1868  has  already  cut 
off  all  claim  on  its  part  as  against  persons  who 


in  the  absence  of  the  disabilities  thereby  re- 
moved would  theretofore  as  well  as  ther^ter 
take  as  heirs  at  law. 

Wainwright  v.  Ixno,  132  N.  Y.  313. 

The  law  of  the  domicil  determines  the  quali- 
fications necessary  to  constitute  heirship,  and 
if  an  illegitimate  child  is  once  legitimated  by 
the  subsequent  marriage  of  the  parents  in  a. 
state  whose  laws  attach  such  effect  to  such 


children  of  a  deceased  sister,  and  a  grand  nephew, 
and  nephews  and  neioes,  the  surviviDK  children  of 
another  deceased  sister.  The  plaintiff,  a  sister  of 
the  deceased,  and  two  of  the  defendants,  one  a 
nephew  and  the  other  a  grandnephew,  were  resi- 
dent citizens,  but  all  the  other  litigants  and  their 
husbands  and  wives  were  nonresident  citizens  of 
the  United  States.  Tbe  court  held  that  such  prop- 
erty as  tbe  intestate  acquired  by  purchase  de- 
scended to  tbe  resident  citizen,  and  tbe  nonresi- 
dent aliens,  collateral  relatives  of  tbe  deceased,  as 
if  they  all  were  msident  citizens,  but  that  tbe  real 
estate  acquired  by  the  deceased  bydescent  from  her 
busband  vested  in  such  of  the  heirs  as  were  resident 
citizens  to  tbe  exclusion  of  tbe  nonresident  aliens, 
and  that  the  fact  tbat  such  beir  was  compelled  to 
trace  bis  title  through  nonresident  alien  ancestors 
did  not  affect  his  right  to  talce  under  tbe  New  York 
statutes,  he  bimself  being  a  resident  citizen. 
North  Carolina. 

Tbe  courts  have  beld  tbat  at  common  law,  if  an 
alien  was  naturalized  and  died,  leaving  a  kinsman 
wbo  was  also  naturalized  or  native  bom,  such 
kinsman  could  inherit,  if  near  enough  to  take  im- 
mediately, altbougb  there  was  a  kinsman  an  alien 
who  would  have  excluded  bim  but  for  tbat  fact, 
m  which  respect  an  alien  differed  from  one  at- 
tainted, tbe  distinction  being  placed  upon  tbe 
ground  tbat  an  alien  was  never  capable  of  taking 
by  descent,  whereas  a  person  attainted  was,  at  one 
time,  capable;  but  If  a  citizen  kinsman  was  not 
near  enougb  to  take  immediately,  and  was  forced 
to  claim  by  representation,  tbrough  an  alien,  be 
could  not  inherit,  for,  if  the  alien  was  living,  tbe 
rigbt  of  representation  did  not  apply,  and  if  be 
was  dead,  representation  would  be  of  no  avail,  as 
tbe  party  couid  only  take  tbat  to  wbich  tbe  ances- 
tor, if  living,  would  have  been  entitled.  Campt)eil 
V.  Campbell,  5  Jones,  Eq.  246  (1859). 

And  in  immediate  descents  a  disability  by  alien- 
ism, not  only  in  tbe  parties,  but  in  any  intermediate 
ancestor,  through  and  by  whom  the  descent  was 
made,  would  prevent  it  taking  effect,  and  for 
tbat  reason,  if  the  son  or  an  alien  was  a  citizen,  be 
could  not  inberit  to  bis  grandfather  nor  to  his 
uncle,  because  he  must  claim  tbrougb  his  father, 
who  was  not  inheritable:  but,  wbere  a  person  did 
not  so  claim,  by  rigbt  of  representation,  througb  an 
alien,  it  was  no  obstacle  to  tbe  descent  to  him  that 
tbe  nearest  heir  was  an  alien;  as,  wbere  there  were 
three  brothers,  aU  aliens,  and  the  two  youngest 
were  naturalized,  and  the  eldest  had  issue,  and 
then  one  of  the  naturalized  brotbers  died,  tbe  land 
could  not  descend  to  the  eldest  brother  or  to  his  is- 
sue, for  tbe  reason  tbat  he  was  incapable  bimself, 
and  his  issue  could  not  claim  to  take  by  represen- 
tation, and  for  that  reason  it  descended  to  tbe  sec- 
ond brother.  Rutherford  v.  Wolfe,  3  Hawks,  272, 
276  (1824). 

In  tbat  case  tbe  lessors  of  the  plaintiff  were 
the  grand  nephews  and  nieces  of  tbe  person  last 
seised,  and,  in  claiming  as  heirs  to  him,  derived 
their  title  tbrough  their  father,  wbo  was  an  alien, 
tbe  defendant  being  in  possession  as  tenant  under 
tbe  trustees  of  the  Uuiversity  of  Nortb  Carolina, 
wbo  claimed  the  land  as  escheated  property.  Tbe 
court  below  found  for  the  defendants,  but  upon 
appeal  tbe  judgment  was  reversed,  tbe  court  bold- 
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ing  that  the  North  Carolina  act  of  1801,  chap.  StK 
applied  and  was  not  repealed  by  the  subsequent  act 
of  1806. 

The  2d  section  of  the  North  Carolina  statute  of 
1801,  chap.  675,  provides  that  wbere  any  person  shall 
die  seised  of  real  estate  by  inheritance  in  tbat  state, 
leaving  descendants  or  other  relations  cttueos  of 
the  United  States,  who  would,  according  to  law« 
inberit  were  all  tbe  nearer  descendants  or  rela- 
tions extinct,  but  wbo,  according  to  tbe  then  ex- 
isting laws,  could  not  inherit  because  there  might 
be  others  who,  if  citizens,  would  be  entitled  to  in- 
berit, but  being  aliens  could  not  hold  land  in  that 
state,  whereby  such  estate  would  escheat,  in  such 
a  case  tbe  nearest  descendants  or  relations  of  tbe 
deceased,  being  citizens  of  the  United  States,  ebatt 
inherit. 

In  Harman  v.  Ferrall,  64  N.  C.  474.  477  ilSTOJ,  in- 
testate  died  without  lineal  descendants,  leaving 
surviving  him  a  sister,  a  nonresident  alien,  and  the 
plaintiffs  and  defendants,  collateral  relations,  nat> 
uralized  citizens,  nieces  of  the  intestate  living  in  tbe 
United  States,  tbe  daughters  of  bis  deceased 
brother  who  died  without  being  naturalized,  the 
infant  plaintifts  also  being  natives,  the  chll  Jren  of 
another  daughter  of  the  deceased  brother,  who 
was  a  naturalized  citizen  and  died  t)efore  the  in- 
testate. The  defendant  wasualso  a  naturalized  oici- 
zen  and  a  child  of  a  sister  of  the  intestate,  who  died 
a  nonresident  alien,  another  defendant  being  a  son 
of  the  intestate^s  brother,  who  bad  filed  his  inten- 
tion to  l)ecome  a  citizen  but  did  not  take  the  final 
oath  of  naturalization  until  after  the  death  of  the 
intestate,  and  was  therefore  not  a  citizen  until 
afterwards.  The  court  held  that  such  last-named 
person,  not  being  fully  naturalized  until  after  tbe 
intestate^s  death,  could  not  inherit;  but  with  re- 
spect to  the  rights  of  the  other  parties  the  court 
stated  tbat  the  brother  and  sister  of  tbe  intestate 
were  to  be  considered  as  if  they  never  existed,  ex- 
cept for  the  purpose  of  counting  relationahip.  and 
that  their  children  took  in  their  own  rigbt  aa 
they  derived  no  inheritable  blood  from  their  an- 
cestors, such  ancestors  at  the  time  of  their  death 
not  being  capable  of  taking  the  inheritance,  tbe 
doctrine  of  representation  notarising  as  to  the  two 
nieces,  who  were  naturalized  citizens  and  daugh> 
ters  of  tbe  intestate's  brother,  and  tbe  nieoe  who 
was  a  naturalized  citizen  and  a  child  of  tbe  intck»- 
tate^s  sister,  who  died  an  alien,  such  persons  taking 
per  capi^  each  a  fourth;  the  other  fourth  going  to 
tbe  ctiildren  of  the  other  daughter  of  the  intes- 
tate^s  brother,  wbo  was  a  naturalized  citizen  and 
died  before  the  intestate,  wbo  took  per  ttUgrpts  as 
representing  their  mother,  who,  if  living,  would 
have  taken  such  fourth  share. 
Pennsylvania. 

In  Kubeck  v.  Gardner.  7  Watts,  455,  468  a838),  tbe 
question  was  whether  the  Pennsylvania  act  of  Feb- 
ruary 23,  1791,  authorized  a  citizen  or  subject  of  a 
foreign  state  to  take  lands  in  Pennsylvania  by  de> 
vise  or  descent  from  an  alien  who  had  purchased 
them  without  having  complied  with  the  oonditioDS 
imposed  by  law,  tbe  act  lieing  passed  for  the  en- 
couragement of  persons  purchasing  land  tn  that 
state.  The  court  held  that  the  act  referred  to  per- 
sons purchasing  lawfully,  and  not  to  persons  ac- 
quiring land  contrary  to  law;  and  that  it  enabled 
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marriage,  the  legitimacy   follows  tbe  child  | 
-everywhere  and  entitles  him  to  the  right  of  in- 
heritance. 

1  Wcerner,  American  Law  of  Administra- 
tion, 157;  Story,  Conf.  L.  chap.  4;  Boss  v.  Ross, 
129  Mass.  248,  37  Am.  Rep.  821;  Milter  v.  Mil- 
ler, 91  N.  Y.  315,  43  Am.  Rep.  669;  Daytony. 
Adkisson,  45  N.  J.  Eq.  603,  4  L.  R.  A.  488. 


3fr.  Darius  Baker,  for  respondents,  chil- 
dren of  Enrique  De  Wolf: 

An  illegitimate  child  made  legitimate  by  the 
laws  of  the  state  in  which  his  parents  are 
domiciled  is  forever  after  legitimate  every- 
where. 

MiUfr  V.  MiUer,  91  N.  Y.  815,  43  Am.  Rep. 
669;  Boss  v.  Boss,  129  Mass.  243.  87  Am.  Rep. 


€very  person,  being  a  citizen  or  subject  of  any  for- 
eign state,  to  acquire  and  take,  by  devise  or  de- 
scent, lands  and  other  real  property  in  that  com- 
monwealtb,  and  that  a  title  by  devise  or  descent, 
being  a  derivative  one,  could  rise  no  higher  than 
Its  source,  and  that  the  devisee  or  heir  could  only 
take  what  the  anoeetor  had;  and  that  if  the  ances- 
tor was  an  alien,  and  as  such  incompetent  to  take, 
there  was  nothing  to  descend  or  to  pass  by  wilL 
And  the  court,  further  stated  that  if  the  act  were 
to  give  the  plaintiff  the  right  to  inherit,  the  heir 
or  devisee  of  an  alien  would  enjoy  a  greater  and 
more  entire  estate  than  the  alien  himself  had;  and 
that  to  enable  the  alien  heir  to  hold  what  his  an- 
cestor was  prohibited  by  law  from  holding  would 
be  giving  a  boom  to  an  Illegal  act. 
South  Carolina. 

In  Kiobards  v.  McDanlel,  2  MiU,  Const.  18  (1818). 
a  naturalized  citizen  died  intestate  in  1809.  possessed 
of  real  estate  acquired  by  him  prior  to  his  natural- 
ization, his  title  thereto  being  legalized  by  a  special 
act  of  the  legislature  of  December  20, 1806.  Piain- 
tiir,  a  naturalized  citizen,  claimed  as  a  second 
cousin  of  the  intestate,  and  contended  that  as  her 
naturalization  dated  prior  to  the  death  of  the  in- 
testate, she  was  capable  of  inheriting.  The  de- 
fendants, also  aliens  by  birth,  were  the  brother  and 
Bister  of  the  Intestate,  and  if  capable  of  inheriting, 
were  so  entitled  to  the  exclusion  of  the  plaintiff. 
The  brother,  a  Innatic,  was  never  naturalized,  and 
the  sister  was  not  naturalized  until  a  year  after  the 
intestate's  death.  The  question  was  whether  she 
was  capable  of  taking  by  descent.  The  court  be- 
low found  verdict  for  the  plaintiff,  but  a  motion 
for  a  new  trial  was  granted,  the  court  stating  that 
the  act  of  1808,  being  a  private  act,  was  intended 
for  the  individual  benefit  of  the  persons  therein 
named,  among  whom  was  the  intestate,  and  that 
therefore,  if  he  or  those  claiming  under  him,  had  a 
better  title  than  that  claimed  under  that  act,  a 
-stranger  could  not  say  that  the  inferior  title  should 
supersede  the  l)etter,— especially  as  relating  to 
those  claiming  under  him;  and  that  as  the  act  of 
1807  gave  a  certain,  and  therefore  a  better,  title  to 
the  sister,  she  ought  therefore  not  to  be  driven  to 
that  which  was  less  so,  and  that  for  the  reason  that 
the  act  of  1806  did  not  profess  to  give  the  sister  a 
right  to  inherit,  while  the  act  of  1807  did  so  express- 
ly; and  further  that  if  the  act  of  1806  was  conclu- 
sive as  to  the  rights  of  the  Intestate,  it  ought  not 
to  be  so  considered  as  to  the  sister. 

In  McDanlel  v.  Richards,  1  McCord  L.  128  a8Sl), 
it  was  held  that  a  husband,  whose  alien  wife  had 
given  notice  of  her  intention  to  l)ecome  a  citizen, 
but  died  before  naturalization,  could  not  inherit 
through  her. 

In  Dupont  v.  Pepper,  1  Harp.  Eq.  5  (1824),  the 
question  was  whether  the  defendants,  the  children 
and  heirs  of  a  decedent,  who  was  a  native-bom  citi- 
zen but  married  a  British  subject  and  resided  abroad 
until  the  time  of  her  decease  in  the  year  1801,  were 
capable  of  taking  and  holding  real  estate  in  South 
Carolina,  either  at  common  law,  or  under  any 
statute,  or  under  the  protection  of  the  treaty  with 
Great  Britain,  the  contention  being  that  the 
mother  of  such  children  being  a  native  citizen  of 
that  state,  her  children,  though  bom  abroad,  were 
entitled  to  hold  real  estate  by  descent  from  her, 
but  the  court  held  that  such  children  born  of  the 
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alien  father  could  not  Inherit  either  at  common 
law  or  under  the  treaty  of  1794.  or  by  the  act  of 
Congress  of  January  20, 1796,  or  by  the  act  of  April 
14,  1802,  which  gave  the  rights  of  citizenship  to  the 
children  of  citizens  bom  in  a  foreign  country,  such 
children  not  coming  within  the  provisions  of  the 
acts,  for  the  reason  that  their  father  was  not  a 
resident  of  the  United  States. 

But  this  decision  was  reversed  upon  appeal  to 
the  United  States  Supreme  Court,  where  it  was 
held  that  such  children  could  inherit.    Shanks  v. 
Dupont,  28  U.  S.  8  Pet.  242,  7  L,  ed.  666  (1880). 
TonnoBBOO* 

In  Starks  v.  Traynor.  11  Humph.  292  (1850),  a  nat- 
uralized  citizen  left  several  relations  residents  of 
the  state,namely  a  brother  then  since  deceased  leav- 
ing iKue,  and  the  complainants  the  children  of 
another  brother  who  died  in  the  lifetime  of  the  in- 
testate, and  the  defendant,  the  son  of  a  sister  of 
the  intestate,  such  sister  and  her  husband  both 
nonresident  aliens  dying  in  the  testator^s  lifetime 
leaving  two  other  children,  one  a  nonresident  alien 
then  living.  The  facts  showed  that  the  defendant 
was  a  naturalized  citizen  previous  to  the  intestate's 
death  and  that  the  complainants  though  bom 
abroad  immigrated  to  the  United  States  during  their 
minority  with  their  father,  and  the  contention  was 
that  they  were  entitled  to  the  entire  estate  in  ex- 
clusion of  the  defendant,  for  the  reason  that  he 
traced  his  descent  through  the  mother  who  was  an 
alien  and  therefore  Incapable  of  inheriting,  the 
common  law  providing  that  the  inheritance  could 
not  be  traced  through  an  alien.  The  court  held 
that  at  common  law  such  contention  was  cor- 
rect, but  that  the  rule  in  that  state  wasmodiUed  by 
the  act  of  1800,  chap.  58,  which,  though  repealed 
by  the  act  of  1848,  chap.  161,  fi  1,  furnished  the  rale 
for  the  decision  of  that  case,  the  rights  of  the  par- 
ties arising  and  becoming  vested  under  that  act, 
and  that  therefore  under  its  provisions  the  course 
of  descent  was  not  broken  by  the  alienage  of  the  an- 
cestor of  the  next  resident  of  kin  who  inherited 
under  the  act  as  if  such  alien  ancestor  had  been  a 
resident  or  naturalized  citizen  and  died. 

The  defendant  in  the  above  case  was  therefore 
held  to  take  equally  with  the  surviving  brother 
and  children  of  the  deceased  brother  who  died  in 
the  state  in  the  testator^s  lifetime,  the  complain- 
ants being  entitled  to  represent  the  deceased  father. 

The  first  section  of  the  Tennessee  statute  of  1800, 
referred  to  in  the  above  case,  provided  that  in  all 
cases  where  any  person  within  that  state  should 
die  intestate,  without  issue,  and  possessed  of  any  es- 
tate, real  or  personal,  the  said  estate,  and  every  part 
thereof,  should  descend  to  such  ^persons  or  person 
who  were  next  of  kin  to  the  decedent,  and  resi- 
dent within  the  United  States,  to  the  perpetual  ex- 
clusion of  aliens  who  might  be  related  to  the  said 
decedent  in  a  nearer  degree.  In  considering  such 
statute  the  court  stated  that  the  persons  on  whom 
this  capacity  was  bestowed  were  the  next  of  kin 
resident  within  the  United  States, without  regard  as 
to  whether  they  were  naturalized  citizens  or  aliens; 
and  also  irrespective  of  the  degree  of  consanguin- 
ity in  which  they  stood  to  the  intestate;  that  was 
the  resident  next  of  kin,  though  related  in  a  more 
remote  degree,  inherited  in  exclusion  of  the  non- 
resident next  of  kin  related  in  a  nearer  degree. 
Starks  v.  Traynor,  11  Humph.  2«e,  288  (1860). 


158 


Rhode  Islaivd  Sdpbbbce  Coubt. 


Feb^ 


321;  Dayton  v.  Adkisson,  46  N.  J.  Eq.  608,  4 
L.  R.  A.  488;  Story,  Conf.  L.  §§  98  etaeg. 

The  intention  of  the  testator  always  controls, 
and  so  the  words  * 'heirs"  and  * 'heirs  at  law" 
will  be  construed  to  mean  children,  grandchil- 
dren, or  descendants. 

Waddell  v.  Waddell,  95  Mo.  888. 

If  he  had  made  the  executory  devise'  over 
"to  my  children  William  and  flenry  or  their 
descendants,"  would  not  these  claimants  have 
taken  through  aliens?  They  are  descendants, 
and  at  common  law  an  ah'en  could  take  land 
by  devise. 

1  Am.  &  £ng.  Enc.  Law.  pp.  458,  460.  and 
note. 

The  words  "heirs  at  law"  mean,  not  those 
who  stood  in  that  relationship  at  the  death  of 
the  testator,  but  those  persons  who,  on  the  hap- 
pening of  the  event  which  caused  the  executory 
devise  to  take  effect,  were  heirs  at  law  of  the 
testator,  that  is.  were  William  De  Wolfs  heirs 
at  the  death  of  Maria  Rogers  in  1890. 

Doe,  King,  v.  Frost.  8  Barn.  &  Aid.  546;  2 
Fearne,  Contingent  Remainders,  585,  586. 

The  law  existing  at  the  time  of  descent  gov- 
erns the  rights  of  aliens  to  inherit  realty. 

Pilla  V.  German  School  Asso,  23  Fed.  Rep. 
700. 

All  English  statutes  passed  before  the  emi- 
gration of  our  ancestors  and  applicable  to  our 
situation,  and  in  amendment  of  the  law,  con- 
stitute a  part  of  the  common  law  of  this  coun- 
try. 

1  Kent,  Com.  *478;  Bishop  v.  Tripp,  16  R.  I. 
198;  Martin  v.  Clarke,  8  R.  I.  389, 5  Am.  Rep. 
586. 

The  statute  of  11  &  12  Wm.  III.  being  in 
its  terms  and  purpose  applicable  to  all  **  natu- 
ral-born subjects  withm  any  of  the  Ein^r's 
realms  or  dominions,"  and  tasing  into  consid- 
eration the  origin  of  the  settlers  here,  the  alien 
ancestry  of  many  of  the  then  inhabitants,  their 
ownership  of  land,  and  the  necessity  of  descent 
under  law  in  many  cases,  what  is  more  reason- 


able to  presume  than  that  this  statute  was  pat 
in  force  in  the  colony? 

Bast  Greenwich  v.  Warwick,  4  R.  I.  140; 
Palmer  v.  Donovan,  2  Mass.  179,  Dote;  Jfc- 
Creery  v.  Somermtle,  22  U.  S.  9  Wheal.  354,  6 
L.  ed.  109. 

Messrs.  Franeia  Colwell  and  Walter  H» 
Barney  also  for  respondents. 

Stineaa,  J.,  delivered  the  opinion  of  the 
court: 

Upon  a  previous  hearing  in  this  case,  18 
R.  I.  — ,  it  was  held  that  the  second  and  fifth 
clauses  of  the  will  of  William  DeWolf  gnveio 
his  two  daughters,  Charlotte  and  Mana,  de- 
feasible estates  in  fee,  which,  upon  their 
deaths  without  issue,  passed  to  the  heirs  of 
said  William  by  way  of  executory  devise.  The 
question  now  arises  whether  the  heirs  are  to  be 
ascertained  as  of  the  date  of  the  death  of  the 
testator  in  1829,  or  of  the  death  of  the  surviving- 
daughter  hi  1890. 

Three  claims  are  made:  First,  by  the  com- 
plainants, that  the  estate  is  to  be  treated  as 
vested  in  the  heirs  of  the  testator  at  his  death. 
as  in  the  case  of  a  contingent  remainder:  ^c- 
ond,  by  the  respondent  Annie  £.  Middleton. 
that  the  estate  vested  upon  the  happenio^  of 
the  contingency  in  1890,  but  that  the  heirs  are 
to  be  ascertained  under  the  statute  of  descent 
in  force  at  his  death;  and  third,  by  the  other 
respondents,  .that  the  heirs  are  to  be  ascer- 
tained by  the  statute  in  force  in  1890,  when  the 
devise  took  effect. 

In  most,  if  not  all,  of  the  cases  cited  by  the 
complainants,  there  was  a  precedent  estate  sup- 
porting a  remainder,  created  from  the  death  of 
the  testator,  but  contingent  upon  an  event.  It 
would  follow  from  this  that  the  heirs  most  be 
ascertained  as  of  the  testator's  death,  because 
the  interest  in  the  remainder  began  then.  e.  g.: 
BuUock  V.  Downs,  9  H.  L.  Cas.  1;  Moriimort 
V.  Mortimore,  L.  R.  4  App.  Cas.  448;  StewarO 
BstaU,  147  Pa.  888;  He  Kenyon,  17  R.  I.  149. 


With  respect  to  the  supposition  that  the  above- 
mentioned  act  of  IWO  was  desierned  to  apply  ex- 
clusively to  cases  where  there  were  no  next  of  kin 
within  the  Jurisdiction  of  the  United  States,  quali- 
fied to  inherit  by  the  common-law  rules  of  descent 
and  distribution,  and  that  If  in  fact  there  were  any 
resident. next  of  kin  so  qualified,  they  would  be  en- 
tiled to  take  the  estate  to  the  exclusion  of  other  next 
of  kin,  who,  though  resident  in  the  United  States 
at  the  death  of  the  intestate,  were  not  so  qualified, 
the  court  stated  that  such  was  not  the  proper  con- 
struction of  the  act,  as  the  new  inheritable  capac- 
ity which  the  statute  conferred,  placed  persons 
who,  previous  to  its  passage,  were  disabled,  to  take 
by  descent,  on  the  same  footing  with  those  who 
were  capable  of  inheriting,  and  that  the  words 
'*next  of  kin"  as  used  in  the  statute  were  not  to  be 
taken  as  meaning  nearest  of  kin.  Ibid, 
Tejuta* 

An  alien  who  has  declared  his  Intention  to  be- 
come a  citizen,  has  under  the  laws  of  Texas  the 
rights  of  a  citizen  except  that  of  the  elective  fran- 
chise, and  can  therefore  possess  real  estate  and 
transmit  it  by  descent.  Settegast  v.  Schrimpf,  35 
Tex.  328  (1872). 
Vireinia. 

In  Jackson  v.  Sanders,  2  Leigh.  119  (1880),  a  citizen 
died  seised  leaving  a  brother  a  citizen,  an  alien  sis- 
ter and  children  of  the  alleu  sister  who  were  dtl- 
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zens,  and  grandchildren  of  the  alien  sister  also 
citizens,  but  whose  fathers  as  well  as  their  grand- 
mothers were  aliens.  The  court  held  thatund^^ 
the  Virginia  statute  (l.Rev.  CJode,  chap.  96,  9 18). 
which  provided  that  in  making  title  by  descent  It 
should  t>e  no  bar  to  a  party  that  any  anoestor 
through  whom  he  derives  his  descent  f  rora  the  in- 
testate was  or  had  been  an  alien,  the  descendants 
of  such  alien  sister  were  entitled  to  take  by  descent 
per  stirpes^  and  that  the  brother  of  the  intestate 
took  the  other  portion  of  the  estate,  the  section  be- 
ing full  and  complete  to  remove  out  of  the  way  the 
bar  of  alienage  in  both  lineal  and  collateral  de- 
scents, and  also  to  remove  any  impediment  from  the 
life  of  an  ancestor  through  whom  the  descent 
might  be  derived,  the  words  "any  ancestor^*  inclod- 
Ing  both  lineal  and  collateral,  and  that  the  words 
*Ms  or  hath  been  an  alien^*  showed  that  the  law  oon- 
templated  a  claim  through  a  living  as  well  as  a 
dead  alien  anoestor. 

By  the  Virginia  statute,  children  bom  in  that 
state  can  inherit  through  living  alien  ancestors, 
and  therefore  children  bom  of  alien  parents  resid. 
Ing  in  that  state  can  inherit  real  estate  there*  and 
for  the  same  reason  such  children  bom  in  another 
state  may  do  the  same  in  Virginia.  Hannon  v. 
Hounihan,  85  Va.  429  (1888),  Code  of  1878«  chap.  IM^ 
C  4.  E.  W. 
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But  a  marked  distinction  between  a  contin- 
gent remainder  and  an  executory  devise  is  that 
estates  of  the  latter  kind  arise  when  their  time 
comes,  and  do  not  depend  for  support  upon  a 
prior  estate.  Wms.  Real  Prop.  289.  They 
may  be  limited  upon  a  fee,  as  in  this  case.  An 
executory  devise  is  the  devise  of  a  future 
estate,  and  if  the  executory  devisee  dies  before 
the  event  happens  the  estate  goes  to  the  heir 
at  the  time  of  the  event,  and  not  to  the  heir 
at  the  time  of  the  death  of  such  devisee.  Oood- 
right  v.  Searle,  2  Wils.  29;  Cain  v.  Teare.  7 
Jur.  567;  Feame,  Contingent  Remainders,  560, 
and  cases  cited. 

The  happening  of  the  contingency  deter- 
mines who  is  to  take  the  estate,  and  until  that 
time  no  one  has  an  interest  to  transmit.  Brown 
v.  Williams,  5  R.  I.  809, 

In  Doe,  King,  v.  Frost,  8  Bam.  &  Aid.  546, 
where  a  testator  gave  an  estate  to  his  son  in  fee 
and  if  he  should  die  without  issue  to  the  heir 
at  law  of  the  testator,  subject  to  legacies  for 
the  younger  branches  of  the  family,  it  was  held 
that  the  son  took  an  estate  in  fee  with  an  ex- 
ecutory devise  over  to  the  person  who,  on  the 
happening  of  the  event  contemplated  by  the 
will,  should  become  the  heir  of  the  testator. 
This  case  was  referred  to  as  a  correct  decision 
by  Denman,  Ch.  J.,  in  Doe,  Pilkington,  v. 
^pratt,  5  Bam.  &  Ad.  781,  upon  the  intention 
of  the  will.  Doe,  King,  v.  Frost,  is  also  cited 
as  an  authority  in  Ooltsmann  v.  Coltsmann,  L. 
R.  8  H.  L.  121  (1868).  While  the  general  mle 
is  that  the  heirs  of  a  testator  are  to  be  taken 
from  the  time  of  his  death,  yet  the  mle  gives 
way  to  a  contrary  intent  to  be  found  in  the 
will.  Assuming,  then,  that  the  cases  referred 
to  go  no  further  than  this,  we  think  that  the 
will  in  this  case  shows  such  an  intent.  The 
property  given  to  Charlotte  or  Marie  is  to  go, 
"on  their  decease/'  in  the  second  clause,  and 
"on  both  their  decease,"  in  the  fifth  clause,  to 
the  heirs  at  law  of  the  testator.  In  making 
such  a  gift  his  mind  would  naturally  look  for- 
ward to  the  time  when  the  estate  might  vest  in 
possession,  and  so  the  words  used  comport  with 
an  intent  to  point  out  the  time  and  mode  of  as- 
certaining who  the  heirs  will  be,  by  designating 
a  class  to  take  as  executory  devisees.  The 
agreed  facts  also  point  to  such  an  intent. 
When  the  will  was  made  the  son  William  was 
a  domiciled  resident  of  Cuba,  who,  aa  an  alien, 
was  incapable,  as  our  law  then  stood,  of  taking 
by  descent.  But  that  there  can  be  no  inference 
of  an  intent  to  exclude  him  on  this  account  ap- 
pears by  the  fact  of  a  devise  of  real  estate  to 
Dim,  and  the  fact  that  he,  with  the  other 
children,  was  one  of  the  residuary  legatees  in 
the  will.  Of  course  the  testator  could  not  fore- 
see changes  in  our  law  in  regard  to  alienage, 
but  it  is  not  impossible  that  he  looked  forw^ 
to  a  return  of  his  son.  or  his  family,  to  citizen- 
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ship  in  this  country,  when  he  or  they  could 
stand  as  legatees  in  the  class  which  he  desig- 
nated. Moreover,  the  words  are  that  the  es- 
tate, *'on  their  decease  be  divided  among  my 
heirs  at  law."  The  division  was  to  be  pros- 
pective, and  we  see  no  reason  why  the  class 
should  not  also  be  taken  to  be  so.  For  these 
reasons,  as  well  as  those  given  in  the  previous 
opinion,  we  think  that  these  were  intended  to 
^x  the  time  for  the  vesting  of  the  estate  and 
for  the  ascertainment  of  the  persons  to  take  in 
possession.  They  are  not  substantially  differ- 
ent from  cases  where  the  devise  is  to  those  who 
shall  then  answer  the  description.  2  Jarman, 
Wills,  6th  ed.  992,  and  cases  cited;  Be  Swin- 
burne, 16  R.  I.  208;  Pinkham  ^:  Blair,  57  N. 
H.  226. 

In  Sears  v.  Russell,  8  Gray,  86,  the  words 
'in  case  of  the  death  of  any  child  of  a  daughter, 
without  issue,  after  its  mother,  and  before  its 
father,  the  share  of  such  child  not  to  go  to  its 
father,  but  to  the  testator's  heirs  at  law,"  were 
constmed  to  mean  the  testator's  heirs  then  liv- 
ing, and  under  such  construction  the  devise 
was  held  to  be  void  for  remoteness. 

But  it  is  argued  that  the  words,  ''according 
to  the  statute  of  descents,"  import  a  class  to  l^ 
ascertained  and  traced  from  testator^s  death. 
We  do  not  think  this  is  so.  In  i^  Sturge  and 
Great  Western  R.  Co,  L.  R.  19  Ch.  Div.  444,  it 
was  held  that  a  devise  to  persons  "who  shall 
by  virtue  of  the  statutes  for  the  distribution  of 
the  estates  of  persons  dying  intestate  be  my 
next  of  kin,"  describes  a  class  to  be  ascertained, 
on  the  hypothesis  that  the  testator  lives  up  to 
and  dies  at  the  period  of  distribution.  See  also-- 
Wharton  v.  Barker,  4  Kay  &  J.  483. 

It  must  be  admitted  that  in  some  of  the  cases 
cited  the  language  has  been  clearer  than  in  the 
will  before  us,  but,  understanding,  as  we  do, 
that  the  testator  pointed  out  a  time  when  his 
devise  was  to  take  effect  and  the  class  to  whom 
it  was  then  to  be  given,  this  case  does  not  fall 
within  the  numerous  cases  of  a  remainder, 
which  is  to  be. traced  from  the  testator's  death. 
It  is  a  gift  to  persons  who  shall  be  his  heirs, 
when  the  contingency  arises,  and  not  to  those 
who  were  his  heirs  at  the  time  of  his  decease. 

We  therefore  decide  that  the  heirs  of  William 
De  Wolf,  senior,  are  to  be  ascertained  as  of  the 
date  of  the  death  of  Mrs.  Rogers,  December  14, 
1890,  ''according  to  the  statute  of  descents"  as 
it  then  was.  By  Pub.  Stat.  chap.  172,  g  6, 
aliens  are  admitted  to  take  and  transmit  title 
to  real  estate.  It  is  admitted  that  by  the  law 
of  Cuba  the  marriage  of  William  DeWolf,  Jr., 
to  Susanna  Du  Coudray,  in  1822.  had  the  effect 
to  render  legitimate  the  son  called  Jerome  De 
Wolf,  born  in  Cuba  in  1819.  He  was  there- 
fore an  heir  of  this  father  according  to  the  law 
of  the  father's  domicil,  and  this  determines  his. 
status  here.     Melvin  v.  Martin,  18  R.  I.  — . 
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1.  The  omission  of  the  noneoUosion 
cl&iise  fi^om  a  ci  oss  bill  in  a  divorce  suit  is 
Dot  fatal  on  appeal,  but  the  court  may  allow  it  to 
be  supplied. 

JB*  A  nonresident  defbndant  of  a  divorce 
suit  brong^ht  by  a  resident  of  the  state 
may  be  g^i^nted  a  divorce  on  a  cross  bill, 
althouffb  the  marria^  and  cause  of  divorce  took 
place  out  of  the  state  and  the  Koneral  provisions 
in  How.  Anno.  Stat.  (Mich.)  6  6681,  say  that  in 
such  cases  a  divorce  shall  not  be  granted  unless 
the  party  exhibiting  the  petition  or  bill  therefor 
has  resided  in  the  state  one  year. 

(February  7, 1896.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  dismiss- 
ing her  cross  bill  in  a  proceeding  for  divorce. 
Becersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Ward,  for  appellant: 

The  domicil  of  either  party  gives  the  courts 
of  the  domicil  jurisdiction  to  grant  a  divorce, 
as  a  matter  in  rem,  that  is  valid  within  its 
territorial  limits  and  binding  on  both  parties. 

1  Bishop,  Mar.  &  Div.  §  837;  People  v. 
Dawell,  25  Mich.  247, 12  Am.  Rep.  260;Wright 
V.  WHght,  24  Mich.  180. 

If  the  court,  by  reason  of  the  nonresidence 
or  otherwise  has  no  jurisdiction  over  one  of  the 
parties,  but  has  jurisdiction  over  the  status  of 
the  other  party,  it  can  proceed  to  affirm,  annul, 
or  modify  such  status,  this  being  a  matter  in 
rem. 

1  Bishop.  Mar.  &  Div.  §  27. 

Jurisdiction  in  divorce  cases  is  strictly  statu- 
tory. 

Baugli  V.  Baugh,  87  Mich.  59,  26  Am.  Rep. 
495. 

The  complainant  by  filing  bis  bill  brought 
the  marital  relation  between  himself  and  the 
defendant  under  the  jurisdiction  of  the  court. 

Under  our  statute  she  might  have  instituted 
the  original  suit  herself  in  the  court  below,  the 
residence  of  the  complainant  giving  the  court 
the  jurisdiction  required. 

1  Bishop,  Mar.  &  Div.  §  27. 

If  a  wife  is  sued  in  her  husband's  domicil, 
she  may  file  a  cross  bill  as  answer,  though  she 
is  in  fact  domiciled  in  another  state. 

5  Am.  &  Eng.  Enc.  Law,  pp.  756,  757;  Sterl 
V.  Sterl.  2  III.  App.  228;  Jenness  v.  Jenness,  24 
Ind.  355.  87  Am.  Dec.  385. 

Mr.  Franklin  L.  Lord,  for  appellee: 

The  statutes  of  Michigan  forbid  the  court 
from  granting  a  divorce,  unless  the  applicant 
alleges  and  proves  a  residence  of  two  years  in 
the  state  before  filing  the  bill.  Under  this 
heading  we  shall  consider  the  followinjr  ques- 
tions: 

NoTB.— For  effect  of  appearance  to  authorize 
Judflrment  in  divorce  cases,  see  note  to  Bllis's  Appeal 
<Minn,)23L.R.A.»7. 
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The  jurisdiction  of  a  court  in  chancery  U> 
grant  a  divorce  is  purely  statutory. 

Wright  v.  WHght,  2|Md.  429,  56  Am.  Dec 
723;  Carion  v.  Carson,  40  Miss.  349;  SiokeB  ▼. 
Stokes,  1  Mo.  228;  P^rru  v.  Perrp,  2  Paige,  501; 
Burtis  V.  Burtis,  Hopk.  Ch.  557.  14  Am.  Dea 
568;  Mix  v.  Mix,  1  Johns.  Ch.  20A;Wiaiam^ti, 
V.  Parisien,  Id.  389;  Orant  v.  Grant,  12  S.  C. 
29, 82  Am.  Rep.  506;  Wright  v.  Wright,  6  Tex.  a 

Courts  in  this  country  possess  no  power  in 
actions  for  divorces  except  such  as  are  con- 
ferred by  statute. 

Barker  v.  Dayton,  28  Wis.  867;  Hopkins  ▼. 
Hopkins,  39  Wis.  167;  Bacon  v.  Bacon,  48  Wta, 
197;  Cook  v.  Cook,  56  Wis.  208,  48  Am.  Rep. 
706. 

Therefore  the  court  below  could  have  no 
jurisdiction  over  the  cross  bill,  except  such  at 
IS  ffiven  by  statute. 

le  Barron  v.  Le  Barron,  35  Vt.  365;  Hopkins 
V.  Hopkins,  supra;  Banman  v.  Bauman,  18  Ark. 
320,  68  Am.  Dec.  Ill;  Steele y.  Steele,  35  Conn. 
48;  Jeans  v.  Jeans,  2  Harr.  (Del.)  38;  McGee  y. 
McGee,  10  Ga.  477;  Carson  v.  Carson,  40  Mias. 
349;  Perry  v.  Perry,  2  Paige.  501;  BurtU  v. 
Burtis,  Hopk.  Ch.  557,  14  Am,  Dec.  563; 
Jarvis  v.  Jarvis,  3  Edw.  Ch.  462;  Klein  v. 
Elein,  42  How.  Pr.  166;  Olin  v.  Hungerford, 
10  Ohio.  268;  Grant  v.  Grant,  12  S.  C.  29.  32 
Am.  Rep.  506;  Cast  v.  Cast,  1  Utah.  112. 

The  state  may  provide  by  statute  for  grant- 
ing divorces  to  nonresidents,  but  divorces  so 
granted  will  be  regarded  as  invalid  in  any 
other  state. 

State  V.  Armington,  25  Minn.  29;  Van  Fomen 
V.  State,  37  Ohio.  St.  320.  41  Am.  Rep.  507;  2 
Bishop.  Mar.  &  Div.  5th  ed.  ^  186;  Wrigki  ▼. 
Wright,  24  Mich.  180;  Payson  ▼.  Payson^  34 
N.  H.  518;  Hopkins  v.  Hopkins,  85  N.  H.  474; 
Tates  V.  TaUs,  13  N.  J.  £q.  280. 

Only  that  country  may  grant  a  divorce  in 
which  the  conoplainant  is  domiciled. 

Harfjey  v.  Farnie,  L.  R  5  Prob.  Div.  p.  153; 
Briggs  v.  Briggs,  Id.  168;  Hood  v.  St4%U,  56 
Ind.  263, 26  Am.  Rep.  21 ;  Jiiehards  v.  Richards, 
8  Mackey,  481;  PeopU  v.  DaweU,  25  Mich.  257, 
12  Am.  Rep.  260. 

Jurisdiction  to  grant  a  divorce  to  dissolve  a 
marriage  of  any  person  is  vested  In  the  state 
which  has  control  of  the  status  of  the  person 
in  question.  Divorce  jurisdiction  depends 
upon  domicil. 

Cheever  v.  Wilson,  76  U.  8.  9  Wall.  108,  19 
L.  ed.  604;  Turner  v.  Turner,  44  Ala.  487; 
Thompson  v.  Staie,  28  AU.  12;  House  v.  IZbtue, 
25  Ga.  473;  Roth  v.  Both.  104  Bl.  85,  44  Am. 
Rep.  81;  Hood  v.  StaU,  56  Ind.  268,  26  Am. 
Rep.  21;  LiUnoich  v.  Litrndch,  19  Kan.  451,  27 
Am.  Rep.  145;  Harding  v.  Alden,  9  Me.  140, 
28  Am.  Dec.  549;  SevoaU  v.  SeuHiU,  122  Mass. 
156,  28  Am.  Rep.  299;  Ross  v.  Ross,  103  Mass. 
575;  P&>pU  V.  DaweU,  25  Mich.  247.  12  Am, 
Rep.  260;  State  v.  Armington,  25  Minn.  29; 
Uith  V.  LeiUi,  39  N.  H.  20;  Flower  v.  Flower, 
42  N.  J.  Eq,  152;  Doughty  v.  D(mgJUy,  28  N. 
J.  Eg.  581;  Meilen  v.  MeUen,  10  Abb.  N.  C. 
329;  People  v.  Baker,  76  N.  Y.  78.  82  Am. 
Rep.  274;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am. 
Rep.  129;  Colfjin  v.  Reed,  55  Pa.  875;  Ditsofi  v. 
Ditson,  4  R.  I.  87;  Hare  v.  Hare,  10  Tex.  855; 
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Cook  V.  Cook,  58  Wis.  195,  48  Am.  Rep.  706; 
Shaler  v.  Bus/mell,  24  Wis.  873;  Steele  v.  Steele, 
35  Conn.  48. 

Courts  may  be  given  authority  by  statute  to 
grant  a  divorce,  where  either  of  the  parties  is  a 
resident. 

The  residence  of  the  wife  ordinarily  follows 
that  of  the  husband  upon  the  legal  fiction  that 
hisdomicil  is  hers;  but  in  an  action  for  divorce 
upon  the  ground  of  desertion  the  wife  is  en- 
titled to  maintain  a  separate  residence  from 
that  of  her  husband. 

Cook  v.  Cook,  56  Wis.  205,  48  Am.  Rep.  706; 
Uanberry  v.  Hanberry,  29  Ala.  719;  Ihirnery, 
Turner,  44  Ala.  437;  Jenness  v.  Jenness,  24  Ind. 
357,  87  Am.  Dec.  835;  Harding  v.  Alden,^yie. 
140,  23  Am  Dec.  549;  Hartean  v.  Uarteau,  14 
Pick.  181,  25  Am.  Dec.  372;  MelUn  v.  MelUn, 
supra;  Ashbaugh  v.  Ashbaugh,  17  111.  476; 
Schonicald  v.  Schonwald,  2  Jones,  Eq.  869;  Dit- 
Hon  V.  JHtson,  supra;  Craven  v.  Craven,  27  Wis. 
418;  Butcher  y.Dutcher,  89  Wis.  651;  Burlen  v. 
Shannon,  115  Mass.  489. 

If  she  is  not  in  fault  but  has  a  cause  for  di- 
vorce against  him  and  is  actually  domiciled  in 
another  state,  she  cannot,  by  virtue  of  a  legal 
tiction  that  his  domicil  is  hers,  sue  him  in  the 
-courts  of  his  domicil  as  though  she  were  resid- 
ing in  the  same  state  as  he. 

Tovep  v.  Lindsay,  1  Dow,  P.  C.  117;  Burlen 
V.  Shannon,  115  Mass.  489;  Dutcher  v.  Butcher, 
89  Wis.  651:  PaU  v.  Pate,  6  Mo.  App.  49; 
Hopkins  v.  Hopkins,  85  N.  H.  474;  Sehonwald 
V.  Schonvald,  2  Jones,  Eq.  367;  Cheever  v, 
Wilson,  76  U.  8.  9  Wall.  108,  19  L.  ed.  604; 
Hunt  V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.129; 
Masten  v.  Masten,  15  N.  H.  159;  Kasfiaw  v. 
Kasha  w,  8  Cal.  812;  Harrison  v.  Harnson,  20 
Ala.  629.  56  Am.  Dec.  227;  Coltin  v.  Reed,  55 
Pa.  875. 

A  husband  and  wife  may  and  often  do  have 
distinct  and  separate  domiciles,  so  far  as  di- 
vorce jurisdiction  is  concerned. 

Hanberry  v.  Hanben'y,  29  Ala.  719:  Turner 
V.  Turner,  44  Ala.  487;  Moffatt  v  Moffatt,  5 
-Cal.  280;  Jenness  v.  Jenness,  24  lod.  355,  87 
Am.  Dec.  335;  Sawtellv.  Sau^tell,  17  Conn.  284; 
Hinds  V.  Hinds,  1  Iowa,  36;  Hat  ding  v.  Alden, 

9  Me.  140,  28  Am.  Dec.  549;  Harteau  v.  Har- 
teau,  14  Pick.  181,  25  Am.  Dec.  872;Fn>A<v. 

Wright,  24  Mich.  180;  Hopkins  v.HopJkins,  su- 
pra; Payson  v.  Payson,  84  N.  H.  518:  Frary 
v.  Frary,  10  N.  H.  61,  82  Am.  Dec.  895;  Jar^ 
v.  Yates,  18  N.  J.  Eq.  280;  MelUn  v.  MelUn, 

10  Abb.  N.  C.  829;  Bitson  v.  Bitson,  4  R.  I. 
87;  Butcher  v.  Butcher,  supra;  Cook  v.  Cook, 
56  Wis.  195.  43  Am.  Rep.  706;  Sehonwald  v. 
Sc/ionwald,  supra. 

The  coi^plainant  in  a  cross  bill  can  have  no 
greater  rights  than  he  would  have  in  an  origi- 
nal bill,  and  any  jurisdictional  fact  which  must 
be  alleged  to  entitle  complainant  to  relief  on 
filing  an  original  bill  will  be  equally  necessary 
for  the  complainant  in  a  cross  bill  asking  for 
the  same  relief. 

Pate  V.  Pate,  supra  ;  Wright  v.  Wright,  6 
Tex.  |3;  Grossman  v.  Crossman,  38  Ala.  486; 
Bennett  v.  Bennett,  28  Cal.  599;  Coulthurst  v. 
Coulthurst,  58  Cal.  289;  Phelan  v.  Phelan,  12 
Fla.  449:  Bums  v.  Bums,  18  Fla.  869;  Poitell 
V.  Powell,  58  Ind.  518;  2  Bishop,  Mar.  &  Div. 
i;S^  41.  61,  166;  Story,  Eq.  PI.  §  229;  Cooper, 
Eq.  Pi.  86,  215;    CalcerUy  v.  WiUiams,  1  Ves. 


Jr.  218;  Hackley  v.  Mack,  60  Mich.  604;  Tobey 
v.  Ff/reman,  79  111.  489;  Lamon  v.  McKee,  7 
Mackey,  446. 

The  oath  to  a  cross  bill  praying  for  a  divorce 
must  contain  the  statutorv  noncollusion  clause. 

Ayres  v.  Gartner,  90  Mich.  880. 

Mooret  J.,  delivered  the  opinion  of  the 
court: 

The  complainant,  Jonathan  L.  Clutton,  a 
resident  of  the  ciiy  of  Detroit  since  June, 
1886,  brought  his  suit  for  divorce  against  the 
defendant,  Anna  J.  Clutton,  a  rodent  of 
Ontario,  alleging  the  marriage  of  the  parties 
in  Ontario,  and  charging,  as  causes  for  divorce, 
desertion  and  denial  of  marital  privileges. 
The  defendant,  Anna  J.  Clutton,  appeared  in 
the  suit  and  filed  her  answer,  admitting  the 
marriage  between  the  parties,  as  stated  iu  the 
original  bill,  but  denying  all  of  the  causes 
for  divorce  seated  therein  by  complainant;  and 
in  her  answer  charged  complainant  with  hav- 
ing deserted  her  in  1886.  and  with  having 
failed  to  support  her.  She  further  charges 
*'that  complainant,  being  of  suflScient  ability, 
and  worth  $20,000  or  more,  as  she  is  informed 
and  believes,  has  grossly  refused  and  neg- 
lected to  provide  a  suitable,  or  any,  main- 
tenance for  herself  or  their  said  children,  and 
that  she  claims  the  benefit  of  this  answer,  and 
the  facts  and  charges  set  forth  therein,  as  a 
cross  bill,  and  prays  that  she  may  be  granted 
a  divorce  from  the  bonds  of  matrimony  with 
the  complainant,  and  that  she  may  be  released 
from  the  obligations  thereof,  and  that  she 
may  have  such  other  and  further  relief,"  etc. 
This  answer  and  cross  bill  were  sworn  to,  but 
the  verification  did  not  contain  the  statutory 
noncollusion  clause.  The  complainant  filed  a 
general  leplication  to  the  answer,  and  a  gen- 
eral demurrer  to  it  as  a  cross  bill.  The  court 
below  sustained  the  demurrer,  dismissed  the 
cross  bill,  and  the  defendant  appeals  to  this 
court.  The  only  questions  necessary  to  dis- 
cuss here  are:  First.  Was  it  essential,  in  order 
to  sustain  the  cross  bill,  that  the  noncollusion 
clause  should  have  been  stated  in  said  bill? 
Second.  Can  a  decree  of  divorce  be  granted  a 
nonresident  of  the  state,  who  is  brought  in  by 
the  complainant,  who  is  and  has  been  a  resi- 
dent of  the  state  for  the  statutory  period  re- 
quired to  give  the  court  jurisdiction? 

As  to  the  first  question,  it  was  held,  in  the 
case  of  Ayres  v.  Gartner,  90  Mich.  880,  that 
the  oath  or  afiirmation  administered  to  the 
complainant,  in  swearing  to  a  bill  for  divorce, 
shall  negative  the  existence  of  any  collusion, 
understanding,  or  agreement  whatever  be- 
tween the  affiant  and  the  defendant  in  relation 
to  the  application  for  divorce,  is  mandatory, 
and  its  absence  cannot  be  waived  by  any  act  of 
the  defendant.  In  Tackaberry  v.  Tackaberry, 
101  Mich.  102,  a  different  rule  is  stated  in  re- 
lation to  a  cross  bill.  It  was  there  held  that 
the  objection,  made  for  the  first  time  on  ap- 
peal, that  the  answer  to  a  crossbill  in  a  divorce 
case  is  not  sworn  to,  comes  too  late.  In  the 
case  of  Baly  v.  Hosmer,  102  Mich.  892,  it  was 
held  that  it  was  a  proper  exercise  of  the  court's 
discretion  to  permit  the  amendment  of  the  ver 
ification  of  a  cross  bill  by  adding  the  noncol 
lusion  clause,  and  the  filing  of  a  replication 
after  decree;  and  it  was  further  stated  that 
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had  the  question  arisen  upon  the  bearing,  the 
power  to  do  so  would  probably  not  have  been 
questioned,  and  that  the  questions  were  not 
raised  then,  but,  when  raised,  were  no  more 
meritorious  than  they  would  have  been  upon 
the  hearing.  We  thmk  the  case  before  us  is 
one  where  it  would  be  very  proper  to  admit 
the  veritieation  of  the  cross  bill,  if  the  fac-s 
would  warrant  it,  so  as  to  show  noncollusion. 
As  ID  the  other  question,  it  is  urged  that  the 
statute  forbids  the  granting  of  a  decree  of 
divorce  in  favor  of  a  nonresident  of  the  s's'e, 
citing.  How,  Anno  Stat.  ^  6231,  which  reads: 
•*I^o  divorce  shall  be  granted  unless  the  party 
exhibiting  the  petition  or  bill  of  complaint  there- 
for shall  have  resided  in  this  state  one  year  im- 
mediately preceding  the  time  of  exhibiting  such 
peti  ion  or  bill,  or  unless  the  marriage  was  sol- 
emnized in  this  state,  and  the  complainant 
shall  have  resided  in  this  slate  from  the  time 
of  such  marriage  to  the  time  of  exhibiting  the 
petition  or  bill,  and  when  the  cause  for  divorce 
occurred  out  of  this  state,  no  divorce  shall  be 
granted  unless  the  complainant  or  defendant 
shall  have  resided  within  this  state  two  years 
next  preceding  the  tiling  of  the  petition  or 
bill,  and  no  pi  oofs  or  testimony  shall  be  taken 
in  any  cause  until  four  months  after  the  filing 
of  such  petition  or  bill  for  divorce,  except 
where  the  cause  for  divorce  is  desertion,  or 
when  the  testimony  is  taken  conditionally  for 
the  purpose  of  perpetuating  such  testimony." 
Prior  to  the  enactment  of  this  statu'e.  it  had 
been  repeatedly  held,  in  thisstate,  that  a  decree 
of  divorce  could  be  granted  where  one  of  the 
parties  was  a  resident  of  the  state.  Is  it  not 
true  that  the  complainant's  filing  his  bill 
brought  the  marital  relations  existing  between 
him  and  the  defendant,  and  the  parties  thereto, 
under  the  jurisdiction  of  the  court  ?  The  de- 
fendan*,  having  appeared  in  said  proceeding, 
was  equally  interested  with  the  complainant  in 
the  subject -matter  of  the  suit  as  a  proceeding 
in  rent,  and,  having  submitted  herself  to  the 
jurisdiction  of  the  court,  its  jurisdiction  hnv- 
ing  been  first  invoked  by  the  complainant, 
ought  she  not  to  be  entitled  to  a  final  hearing 
of  the  case,  and  to  such  relief  as  is  equitably 
hers?  Is  it  not  probable  that,  in  enacting  the 
latter  portion  of  the  statute,  contained  in  these 
words,  "when  the  cause  for  divorce  occurred 
out  of  this  state,  no  divorce  shall  be  granted 
unless  the  complainant  or  defendant  shall  have 
resided  within  this  state  two  years  next  pre- 
ceding the  filing  of  the  petition  or  bill,"  the 
legislature  had  just  such  a  condition  as  exists 
in  this  proceeding  in  mind?  Section  6231.  as 
an  entirety,  has  not  been  construed  by  this 
court,  but  portions  of  it  have  been.  It  has 
been  contended  that,  under  that  portion  of  the 
statute  reading,  "no  proofs  or  testimony  shall 
be  taken  in  any  cause  until  four  months  after 
the  filing  of  such  petition  of  bill  of  divorce," 
where  relief  was  sought  by  way  of  answer  in 
the  nature  of  a  cross  bill  in  a  divorce  proceed- 
ing, no  testimony  could  be  taken  until  four 
months  had  elapsed  after  the  filing  of  the  cross 
bill.  It  is  possible  that  a  literal  interpretation 
of  the  statute  would  sustain  that  contention, 
but  it  was  held,  in  the  case,  already  cited,  of 
Daly  V.  Uosmer,  that  a  proper  construction  of 
this  provision  would  allow  testimony  to  be 
taken  before  four  months  had  elapsed  after  the 
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filing  of  the  answer  in  the  nature  of  a  cross 
bill,  if  four  months  had  intervened  after  the 
filing  of  the  original  bill.  It  was  stated  ''that 
this  provision  of  Jhe  statute  was  lo  prevent 
hasty  divorces,  and  that  the  object  is  attained 
in  four  months  from  the  filing  of  the  petition 
or  bill,  as  well  where  a  cross  bill  is  filed  as 
where  it  is  not."  The  quest  ion  now  under  dis- 
cussion has  never  been  determined  by  the 
Michigan  court. 

A  similar  statute  was  construed  in  the  case 
of  Jei}nes8  v.  Jenneas.  24  Ind.  859,  87  Am. 
Dec.  335.  The  statute  of  that  state  provides 
that  "  ^divorces  may  be  decreed,*  etc.,  *on  pe- 
tition filed  by  any  person  who,  at  the  time/ 
etc.,  'shall  have  been  a  bona  tide  resident  of 
the  stale  one  year  previous  to  the  filing  of  the 
same,  and  a  bona  fide  resident  of  the  county 
at  the  time  of  filing  such  petition.' "  Another 
section  provides  the  method  of  noiifving  the 
defendant  when  not  a  resident  of  the  state, 
and  another  section  of  the  statute  provides 
that  "  in  addition  to  an  answer,  the  defendant 
mny  file  a  cross- petit  ion  for  divorce,  and  when 
filed,  the  court  shall  decree  the  divorce  to  ihe 
party  legally  entitled  to  the  same.'"  in  that 
case  the  defendant  was  a  nonresident  of  the 
state,  and  it  was  urged,  as  it  is  here,  that  the 
court  could  not  grant  her  a  divorce.  The 
court  discussed  the  question  at  lencrth,  and 
granted  a  decree  to  the  nonresident  defend- 
ant, making  use  of  this  language:  "That  to- 
glve  the  statute  any  other  construction  would 
be  to  say  that  in  two  cases  precisely  alike  in 
their  facts,  the  defendant  in  one  being  a  resi- 
dent, and  in  the  other  a  nonresident,  the  former 
mi^ht  result  in  a  decree  for  divorce  on  cross- 
petition,  with  such  alimony  as  ought  to  be 
given  where  the  plaintiff  is  in  fault;  while  in 
the  latter,  that  vindication  of  character  which 
can  often  be  secured  only  by  a  decret*,  could 
not  be  had  by  the  defendant,  nor  could  the 
alimony  be  adjusted  upon  the  basis  of  the  fact 
that  the  defendant  was  the  party  aggrieved. 
Such  a  discrimination  against  nonresident  de- 
fendants finds  no  place  within  the  letter  of  the 
statute,  still  less  in  its  spirit,  and  a  construe 
tion  which  would  allow  it,  would  invite,  in 
the  class  of  cases  in  which  they  could  be  most 
successfully  perpetrated,  the  very  worst 
abuses."  ttwas  further  added:  ''While  our 
statute  is  intended  to  prevent  nonresidents 
from  making  use  of  our  courts  to  perpetrate 
frauds  upon  their  unsuspecting  wives  or  hus- 
bands, by  coming  here  lo  petition  for  divorces, 
it,  at  the  same  time,  arms  them  with  every 
weapon  of  defense  which  is  afforded  to  otiir 
own  people,  when  brought  into  court  ai  the 
suit  of  those  whose  bona  fide  residence  here- 
gives  us  jurisdiction." 

In  Illinois  the  statute  provides  as  follows: 
"No  person  shall  be  entitled  to  a  divorce  in 
pursuance  of  the  provisions  of  this  act,  who 
has  not  resided  in  the  state  one  whole  year 
next  before  filing  his  or  her  bill  or  petition*  un- 
less the  offense  or  injury  complained  of  was 
committed  within  this  state,  or  whilst  one  or 
both  of  the  parties  resided  in  this  slate."  That 
statute  was  construed  in  the  case  of  ^eri  v. 
Slerl,  2  111.  App.  228.  In  that  case  the  com- 
plainant filed  his  bill  for  divorce  against  bis 
wife,  who  was  a  resident  of  the  city  of  New 
York.     She  filed  her  cross  bill  in  the  cause. 
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charging  the  appellee  with  desertioD.  and  also 
adultery,  committed  in  the  state  of  IlliDois. 
Ill  discussing  the  case  the  court  says:  "It  is  in- 
sisted by  the  appellee  that  under  the  provi- 
sions of  the  above  section  of  the  statute  the 
appellant  bad  no  right  to  file  her  cross  bill, 
praying. amongst  other  ihings.for  a  divorce,  for 
the  reason  that  she  was  noi  a  resideot  of  this 
at  ate.  and  that  fact  appearing  on  the  face  of 
her  cross  bill,  he  could  avail  himself  of  such 
fact  of  non residence  by  way  of  demurrer.  .  .  . 
It  is  a  familiar  principle  of  law  that  a  court  of 
equity  having  acquired  jurisdiction  of  the  par- 
ties and  of  the  subjeci- matter  of  the  suit  will 
retain  and  exercise  such  jurisdiction,  until  the 
equities  of  all  the  parties  are  meted  out  to 
them.  In  this  case  the  jurisdiction  of  the 
court  is  invoked  by  the  appellee,  he  having,  as 
he  had  a  legal  right  to  do,  filed  his  bill  against 
appeliani  praying  relief  and  summoning  the 
appellant  into  the  court.  When  she  is  thus 
brought  in,  and  having  responded  to  the  claims 
of  the  appellee  b^  answering  his  bill  of  com- 
plaint, bein^.  as  it  were,  then  forced  into  the 
court,  submits  herself  to  ita  jurisdiction,  and 
asks  the  coun  to  grant  to  her  certain  equitable 
rights,  to  which  she  claims  to  be  entitled,  then 
it  is  that  the  appellee  challenges  the  jurisdic- 
tion of  the  court  to  grant  her  any  equitable 
rights,  but  continues  to  clamor  for  his.  This 
position  is  unconscionable  and  indefensible 
upon  the  principles  of  equity.  But  we  are 
told,  and  it  is  urged  by  the  appellee,  that  by 
reason  of  the  arbitrary  provisions  of  the  stat 
ute,  there  is  no  escape  from  thisdilemmn.  and 
that,  as  a  consequence,  the  appellant  is  in  the 
court  for  the  purpose  of  receiving  its  mandate, 
and  yielding  obedience  to  its  orders,  but  with- 
out any  equitable  rights  which  the  appellee  is 
bound  to  respect,  for  the  reason,  as  he  claims, 
that  she  resided  in  New  York,  and  not  in  Illi- 
nois, and  notwithstanding  she  is  dragged  into 
the  court,  at  the  suit  of  appellee,  and,  as  may 
be  presumed,  against  her  will.  We  think  that 
by  the  plainest  principles  of  equity  the  appel- 
lee is,  under  such  circumstances,  precluded 
from  questioning  the  jurisdiction  of  a  court 
which  he  has  himself  invoked;  and  that  the 
court  having  acquired  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  to  the  suit,  at  the 
instance  and  by  the  prayer  of  the  appellee,  he 
cannot  be  heard  to  question  the  jurisdiction 
of  the  court  to  hear,  consider,  and  determine 
all  the  equities  of  the  parties,  to  the  end  that 
complete  jus  ice  may  be  done  to  all  in  the 
same  case."  The  court  held  that  the  nonresi- 
dent wife,  upon  her  showing,  was  entitled  to 
relief. 

We  think  it  follows  that  it  would  be  a  rea- 
sonable construction  of  the  Michigan  statu' e 
to  say  that,  where  the  complainant  in  a  divorce 
proceeding  has  resided  in  the  state  the  full 
statutory  period,  and  the  defendant  has  ap- 
peared in  the  cause,  the  court  has  jurisdiction 
over  the  parties,  and  the  right  to  dispose  of  the 
issue  between  them  upon  its  merits  and  accord- 
ing to  equity,  even  if,  in  order  to  do  so,  it  is 
necessary  to  grant  a  decree  of  divorce  to  the 
defendant  for  the  reasons  stated  in  her  answer, 
filed  in  the  nature  of  a  cross  bill.  In  the  case 
at  issue  the  verification  of  the  cross  bill  should 
have  been  amended  as  we  have  indicated,  and 
the  demurrer  should  have  been  overruled. 
81  L.  R.  A. 


The  cause  is  remanded  for  hearing  in  the 
court  below^  with  costs  to  appellant. 

The  other  Justices  concur. 


Helen  H.  NEWBERRY 

». 

William  L.  GARPENTER,  Gircuit  Judge. 

( Mich ) 

The  constitutional  protection  afiraJnst 
unreasonable  seinires  is  violated  by  en- 

teriofr  a  private  enclosure  and  taktnsr  away  from 
the  possession  of  the  owner  under  order  of  court 
a  wrecked  boiler,  engine,  and  other  materials  for 
use  as  exhibits  on  a  prosecution  of  another  per- 
son for  criminal  negligence  in  causing  the  ex- 
plosion of  the  boiler. 

{McQrath,  Ch.  J.,  dissents,) 
(December  24, 1895.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  vacate  an  order  depriving 
complainant  of  the  possession  and  power  of 
control  over  a  certain  boiler  and  some  ma- 
chinery owned  by  her  but  in  possession  of  the 
public  authorities  for  the  purpose  of  use  in 
connection  with  a  criminal  prosecution. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Mr,  Otto  Kirchner,  with  Messrs.  Wells» 
Ang^ll,  Boynton,  4^  McMillan  for  le- 
lator. 

Messrs.  Allan  H.  Fraser  and  Ormond 
F.  Hunt  for  respondent. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  as  follows:  The 
relator  was  the  owner  of  a  large  building  in  the 
city  of  Detroit,  occupied  by  a  printing  estab- 
lishment and  other  business  enterprises.  A 
large  number  of  persons  were  employed  in  it. 
A  steam  engine  and  boilers  were  used  in  heat- 
ing the  btiilding,  and  situated  in  the  basement. 
On  November  6,  1895.  one  or  both  of  the  boil- 
ers exploded,  completely  wrecking  the  build- 
ing, causing  the  death  of  thirty-seven  persons, 
and  injury  to  others.  It  was  claimed  by  the 
prosecutor  of  the  county  that  one  Thompson, 
the  engineer,  caused  the  explosion  by  his  crim- 
inal negligence  in  the  management  of  the  en- 
gine and  boilers,  and  is  therefore  guilty  of 
manslaughter.  An  indictment  was  promptly 
returned  by  the  grand  jury  against  him.  charg- 
ing him  with  that  crime.  Immediately  after 
the  explosion  the  police  department  of  the  city 
of  Detroit  took  possession  of  the  building,  and 
removed  the  debris  and   the  bodies  of  those 


NoTB.— The  above  decision,  while  of  great  im- 
portance and  applicable  to  a  multitude  of  cases,  is 
believed  to  be  upon  a  substantially  new  question. 

For  constitutional  protection  against  unreason- 
able searches  and  seizures  as  affecting  the  use  of 
books  and  papers  in  actions  for  forfeiture  or  pen- 
alty, see  division  II.  of  noU  to  Levy  v.  San  Fran- 
cisco Super.  Ct.  (Cul.)  29  L.  R.  A.  818. 

For  a  question  somewhat  similar,  see  Martin  v. 
Ellicott  (Mich.)  post,  109,  also  State  v.  Dupaquier 
(La.)26L.R.A.l(B. 
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kiUeii.  On  November  16  the  prosecuting  at- 
torney appeared  before  one  of  the  circuit  judges 
of  the  county  of  Wayne,  and  upon  his  verbal 
statement,  without  any  sworn  petition  or  affi- 
davit, the  following  order  was  made: 

**0n  motion  of  O.  F.  Hunt,  assistant  prose- 
cuting attorney,  and  after  hearing  argument  of 
H.  E.  Boynton  and  Otto  Kirchner,  friends  of 
the  court  therein,  it  is  ordered  that  the  steam 
engine,  boiler  or  boilers,  and  materials  sur- 
rounding the  same,  and  now  upon  the  prem- 
ises known  as  '45  and  47  Lamed  street,  West,' 
be  and  the  same  are  ordered  into  the  custody 
of  the  police  department  of  the  city  of  Detroit, 
as  exhibits  in  said  cause;  the  same,  however, 
not  to  be  removed  from  said  premises.  This 
order  to  remain  in  force  only  until  the  decision 
of  a  motion  for  injunction  now  pending  before 
Judge  Lillibridge.  and  subject  to  the  terms  of 
an  order  this  day  made  by  him." 

The  relator  moved  to  vacate  this  order, 
which  the  court  refused,  and  the  object  of  this 
proceeding  is  to  set  aside  that  order.  Upon 
the  hearing  of  this  motion  the  prosecutor  tiled 
an  affidavit  from  which  it  appears  that,  after 
the  police  department  took  possession  of  the 
debris,  an  arrangement  was  made  between  bim 
and  Mr.  Thompson,  through  his  attorney,  and 
the  relator,  that  certain  persons  (expert  en- 
gineers) should,  on  behalf  of  the  respective 
parties,  have  free  access  to  the  engines,  boil- 
ers, machines,  and  the  premises,  for  the  pur- 
poses of  examination.  The  learned  prosecutor 
further  states  in  his  affidavit  that  this  property 
is  essential  to  be  used  as  exhibits  upon  the  trial 
of  Mr.  Thompson,  as  well  as  for  the  further 
investigation  into  the  causes  of  the  disaster  by 
the  grand  jury,  and  claims  the  right  of  the 
prosecution  to  hold  them  until  all  criminal 
trials  connected  with  the  disaster  are  tried.  It 
thus  appears  that  the  prosecution  had  the  en- 
tire control  and  charge  of  this  property  for  a 
period  of  ten  days  prior  to  the  making  of  this 
order,  and  have  had  ample  opportunity  for  an 
examination  the? eof  by  the  officers  and  experts 
to  determine  the  cause  ot  the  disaster,  so  far  as 
it  can  be  determined  from  these  articles.     ' 

The  importance  of  this  case  to  the  relator  is 
apparent  from  the  statement  of  her  ^counsel  in 
their  brief  that  she  is  threatened  with  civil 
suits  for  damages  upon  the  ground  that  she 
was  guilty  of  negligence.  Sot  only,  there 
fore,  is  she  by  this  order  deprived  of  her  pri- 
vate property,  which  she  may  desire  to  use  in 
her  business,  but  may  be  deprived  of  the  evi- 
dence which  may  establish  her  innocence  of 
any  fault.  She  is  charged  with  no  crime. 
The  broad  claim  of  the  learned  prosecutor  is 
that  the  courts  possess  the  power,  upon  his 
motion,  to  enter  upon  the  premises  of  private 
persons,  and  seize  any  property  which  may,  in 
his  judgment,  have  any  bearing  upon  a  crime 
with  which  another  is  charged.  If  the  order 
in  this  case  be  sustained,  it  results  in  holding 
that  a  citizen's  team,  with  which  he  earns  a 
livelihood,  may  be  seized  by  the  police  author- 
ities because  he  believes  that  such  team  was 
used  by  an  alleged  criminal  in  the  commission 
of  a  crime.  It  A  be  arrested,  charged  with 
arson  in  the  burning  of  B's  house,  and  there 
be  some  evidence  in  the  house  believed  to  con- 
nect A  with  the  crime,  the  police  authorities 
may  seize  and  bold  possession  of  the  house  for 
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months,  and  until  the  trial,  and  prevent  the 
owner  from  rebuilding.  So,  under  like  cir- 
cumstances, a  manufacturer  might  be  deprived 
of  the  possession  of  his  property  necessary  for 
the  successful  carrying  on  of  his  business. 
Other  illustrations  will  readilv  suggest  them- 
selves. The  power  is  certuinly  an  extraordi- 
nary one,  and  those  who  assert  it  ought  to  be 
able  to  find  some  common  or  statute  law  au- 
thorizing it.  The  exercise  of  power  no  more 
arbitrary  than  this  has  caused  revolutions. 
The  learned  prosecutor  cites  the  following  au- 
thorities in  support  of  his  contention :  Whan. 
Crlm.  PI.  &  Pr.  §  60;  Bishop,  New  Crim. 
Proc.  ^§210,  211;  Ex  parte  Uurn,  92  Ala. 
102,  18  L.  R.  A.  120;  Wodfolk  v.  StaU,  81 
Ga.  551;  Spalding  v.  Preston,  21  Vt.  9, 50  Am. 
Dec.  68:  CrConnarY.  Bucklin,  bdlii.  H.  589. 
These  authorities  do  not  even  hint  at  such  an 
arbitrary  and  broad  power.  The  citation  in 
Wharton  says  only  that  "  those  arresting  a 
defendant  are  bound  to  take  from  his  person 
any  articles  which  may  be  of  use  as  proof  in 
the  trial  of  the  offense  with  which  the  defend 
ant  is  charged."  The  citation  from  BLshop 
goes  no  further.  In  Ex  parte  Hvm  money 
was  taken  from  the  possession  of  the  prisoner, 
and  delivered  to  the  sheriff,  who  was  after- 
wards served  wtth  a  writ  of  garnishment  at 
the  suit  of  an  attaching  creditor  of  the  pris- 
oner. The  sheriff  paid  the  money  into  court, 
and  asked  instructions  as  to  what  be  should  do 
with  it,  while  the  prisoner  asked  an  order  for 
its  restoration  to  himself.  It  was  held  that 
the  case  could  not  be  reviewed  upon  manda- 
mus. Many  cases  are  cited  and  reviewed  in 
that  decision,  none  of  which  sustain  the  pres- 
ent case.  That  court  quotes  with  approval 
the  case  of  Bopd  v.  United  States^  hereinafter 
referred  to.  'The  conclusion  of  the  court  in 
that  case  is  that  "it  is  the  duty  of  an  officer, 
having  no  other  authority  than  the  right  to 
make  the  arrest,  to  search  the  party  arrested, 
and  seize  and  remove  from  him  thedangerous 
weapons  found  upon  his  person."  That  au- 
thonty  is  confined  by  the  decision  to  the  seiz- 
ure of  articles  found  upon  his  person  and  con 
nected  with  the  offense.  In  Woolfolk  v.  ^aU 
the  respondent  was  charged  with  murder. 
During  the  progress  of  the  inquest  he  was  re- 
quired to  remove  his  clothing,  and  while  so 
doing  he  made  statements  which  were  intro- 
duced upon  the  trial.  It  was  objected  that  the 
circumstances  surrounding  the  defendant 
amounted  to  force  and  compulsion,  but  the  tes- 
timony was  held  proper.  In  deciding  that 
case  the  court  discusses  the  right  of  seizure, 
and  speaks  only  of  seizure  from  the  person. 
In  Spalding  v.  Preston  a  large  number  of 
pieces  of  German  silver,  of  the  precise  size 
and  thickness  of  Mexican  dollars,  and  made 
in  that  form  for  the  purpose  of  being  stamped 
and  milled  into  counterfeit  coin  of  that  de- 
scription, were  taken  by  a  sheriff  from  the  per- 
son who  was  carrying  them  at  the  time  to  a 
place  of  manufacture,  for  the  purpose  of  hav- 
ing them  finished,  so  that  he  could  put  them  in 
circulation  as  genuine  coin,  and  were  detained 
by  the  sheriff  to  be  used  as  evidence  against 
the  person  from  whom  they  were  taken,  and 
also  for  the  purpose  of  preventing  their  circu- 
lation. These  were  material  to  be  used  in 
counterfeiting.    It  was  held  that  '*  the  owner 
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of  tbem,  in  the  absence  of  evidence  that  they 
were  put  in  thai  form  without  his  knowledge, 
or  against  his  consent,  could  not  sustain  trover 
aizrainst  the  sheriff  therefor."  (/Connor  v. 
lineklin  is  another  case  of  taking  property 
found  upon  the  person  of  the  party  accused. 

In  ray  judgment,  no  case  cited  in  the  opin- 
ion of  my  brother,  the  chief  justice,  sustains 
the  power  here  asserted.  In  Olosson  v.  Morrison , 
47  N.  H.  482,  93  Am.  Dec.  459,  the  property 
was  taken  from  the  person  of  the  respondent, 
and  was  levied  upon  by  attaching  creditors 
while  in  the  hands  of  the  sheriff.  The  deci- 
sion quotes  the  statute  of  that  state  authorizing 
i>earcb  and  seizure,  and  maintains  the  right  of 
the  officer  to  take  weapons  from  the  prisoner, 
and  also  money  or  other  articles  of  value 
found  upon  him,  by  means  of  which,  if  left  in 
his  possession,  he  might  procure  his  escape. 
Commercial  Ej'ch.*  Bank  v.  McLeod,  65  Iowa, 
665, 54  Am.  Rep.  36,  is  a  similar  case,  where 
the  property  of  the  prisoner,  taken  from  his 
person  upon  arrest,  was  attached  in  the  hands 
of  the  officer.  In  Langdon  v.  People,  133  III. 
382,  the  property  seized  was  a  forged  official 
certificate.  It  was  held  not  to  be  private  prop- 
erty, and  was  seized  upon  a  search  warrant 
made  upon  due  complaint.  In  the  case  of 
Boyd  V.  United  States,  116  U.  8.  616,  29  L. 
ed.  746,  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the  court,  quotes  with  approval  the 
language  of  Lord  Camden  in  En  tick  v.  Car- 
rington,  19  How.  St.  Tr.  1029:  *'  No  man  can 
set  his  foot  upon  my  eround  without  my  li- 
cense, but  he  is  liable  to  an  action,  though  the 
damage  be  nothing;  which  is  proved  by  every 
declaration  in  trespass,  where  the  defendant  is 
called  upon  to  answer  for  bruising  the  grass, 
and  even  treading  upon  the  soil,  if  he  admits 
the  fact,  he  is  bound  to  show  by  way  of  justi- 
fication that  some  positive  law  has  empowered 
or  excused  him.  The  justification  is  submit- 
ted to  the  judges,  who  are  to  look  into  the 
books;  and  if  such  a  justification  can  be  main- 
tained by  the  text  of  the  statute  law,  or  by  the 
principles  of  common  law.  If  no  such  excuse 
can  be  found  or  produced,  the  silence  of  the 
books  is  an  authority  against  the  defendant, 
and  the  plaintiff  must  have  judgment."  The 
right  of  search  and  seizure  is  very  fully  and 
ably  discussed  in  the  Boyd  Case,  at  pages  622  et 
sea.,  116  U.  8.,  and  pajre  748,  29  L.  ed.  In 
Bibhard  v.  People,  4  Mich.  125,  an  act  to  au- 
thorize the  issue  of  a  warrant  to  seize  liquor 
and  retain  it  to  abide  the  order  of  the  court, 
and  to  be  used  in  evidence  upon  a  trial,  was  held 
to  be  unconstitutional.  This  decision  was  ap- 
proved in  Robison  v.  Miner,  68  Mich.  557. 

The  people  of  this  state,  through  their  legis- 
lature, have  made  ample  provisions  for  the 
seizure  of  property  in  criminal  cases,  and  they 
are  summarized  as  follows:  (1)  Personal  prop- 
erty stolen,  embezzled,  or  obtained  by  false 
pretenses;  (2)  counterfeit  or  spurious  coin, 
forged  bank  notes,  or  other  forged  instru- 
ments, or  any  tools,  machines,  or  other  mater- 
ials provided  or  prepared  for  making  them; 
(3)  obscene  matter;  (4)  lottery  tickets;  (5)  gam- 
ing apparatus.  Section  9619.  How.  Anno. 
Stat.,  provides  what  shall  be  done  with  the  ar- 
ticles so  seized.  The  statutes  are  declaratory 
of  the  legislative  will  upon  the  subject  of 
search  and  seizure,  and  cannot  be  extended  by 
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the  courts  to  include  the  right  to  enter  the  in- 
closures  of  private  citizens,  and  seize  their 
lawful  property,  to  be  held  as  evidence  against 
alleged  criminals.  No  intimation  is  found  in 
anj  statute  of  this  state,  or  in  any  decision  of 
this  court,  that  a  prosecutor  may  cause  to  be 
seized  the  property  of  third  parties,  the  posses- 
sion, ownership,  and  use  of  which  are  not  pro- 
hibited by  law,  and  which  are  useful  and  re- 
quired in  the  legitimate  prosecution  of  their 
businesses,  and  their  private  inclosures  to  be 
entered  for  that  purpose.  Such  seizures  are 
unwarranted,  unreasonable,  and  prohibited  by 
the  Constitution  of  the  United  Slates  and  of 
this  state.  Important  as  is  the  proper  admii>- 
istration  of  the  criminal  law.  the  power  to  ad- 
minister must  be  exercised  with  due  regard  to 
the  constitutional  rights  of  the  citizen,  among 
which  is  the  right  to  the  possession  and  con- 
trol of  his  lawful  property.  Justice  Cooley 
says:  **  The  only  lawful  mode  of  making 
search  upon  one's  premises  is  under  the  com- 
mand of  search  warrants;  and  these  are  allowed 
to  discover  stolen  or  smuggled  goods,  or  imple- 
ments of  gaming  and  in  a  few  other  cases  for 
which  provision  must  be  found  in  the  statutes. 
The  authority  to  issue  them  Is  liable  to  great 
abuses,  and  the  law  is  justly  strict  regarding 
their  requirements."  Cooley,  Tons,  295.  See 
also  Cooley,  Const.  Lim.  864-370:  2  Hare, 
Const.  L.  880;  Potter  v.  Beat,  49  Fed.  Rep. 
793. 

The  order  of  the  circuit  judge  was  without 
authority  of  law,  and  must  be  set  aside. 

The  writ  will  issue. 

Lon§^,  Moniffomery*  and  Hooker,  JJ., 
concurred  with  Grant*  J. 

McOrath,  Ch.  J.  dissenting: 

On  the  6th  day  of  November.  1895.  a  boiler 
situate  upon  relator's  premises  in  the  city  of 
Detroit  exploded,  killing  thirty-seven  persons. 
At  the  time  of  the  explosion  a  ftrand  jury  was 
in  session,  and  after  the  explosion  said  grand 
jury  brought  into  the  circuit  court  for  the 
county  of  Wavne  an  indictment  against  one 
Thompson,  who  was  the  engineer  employed 
by  relator,  and  in  charge  of  the  boiler  in 
question  at  the  time  of  the  explosion,  charging* 
said  Thompson  with  manslaughter.  The  cir- 
cuit judge,  upon  application  of  the  prosecu- 
ting officers,  after  bearing  counsel  for  said 
Thompson,  and  also  counsel  for  relator,  di- 
rected the  police  department  to  take  the  said 
boiler  and  attachments  into  custody,  as  ex- 
hibits in  said  matter.  Relator  afterwards 
moved  to  set  aside  the  order.  Affidavits  were 
presented  on  behalf  of  the  people,  setting 
forth  that  certain  parts  of  the  t)oiler  attach- 
ments had  been  taken  away,  that  the  grand 
jury  were  considering  the  matter  of  further 
indictments  relating  to  said  matter,  and  that 
the  said  boiler  and  attachments  were  necessary 
exhibits  in  the  prosecution  of  said  cause.  The 
circuit  judge  declined  to  set  aside  the  order, 
and  relator  applies  for  a  mandamus  to  com- 
pel such  vacation. 

It  is  contended  on  behalf  of  relator  ihat 
there  is  no  warrant  in  law  for  the  order  of  the 
circuit  judge,  and  that  the  order  violates  section 
26  of  article  6  of  theConslitution,  which  protects 
persons,   houses,  papers,   and   possessions   of 
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every  person  from  unreasoDable  searches  and 
seizures.  A  "search  warrant"  is  defined  as  an 
examination  or  inspection  by  authority  of  law 
of  one's  premises  or  person,  with  a  view  to  the 
discovery  of  stolen,  contrakmnd.  or  illicit  prop- 
erty, or  some  evidence  of  guilt  to  be  used  in 
the  prosecution  of  a  criminal  action  for  some 
crime  or  offense  with  which  he  is  charged. 
How.  Anno.  Slat.  ^§  9615  ttseq.,  authorizes  the 
issuance  by  a  magistrate  of  search  warrants  in 
certain  cases.  Section  9619  provides  that  when 
any  officer,  in  the  execution  of  a  search  war- 
rant, shall  find  any  stolen  or  embezzled  prop- 
erty, or  shall  seize  any  of  the  other  things  for 
which  such  warrant  is  allowed,  the  property 
and  things  so  seized  shall  be  safely  kept,  by  the 
direction  of  the  court  or  magistrate,  so  lon^r  as 
shall  be  necessary  for  the  purpose  of  beinir 
produced  or  used  in  evidence  on  any  trial,  and 
dfterwards  the  stolen  or  embezzled  property 
may  be  restored  to  the  owner,  and  other  things 
shall  be  destroyed.  Section  9396  provides  that 
when  complaint  is  made  on  oath  to  any  magis- 
trate that  complainant  believes  that  any  of  the 
proWsions  of  that  act  are  being  violated,  or  are 
about  to  be  violated,  a  search  warrant  may 
issue,  and  under  the  warrant  such  officer  may 
arrest  the  person  complained  against,  and. seize 
and  bring  in  every  article  or  instrument  de- 
signed or  adapted  to  torture  or  inflict  wounds 
upon  any  animal,  etc.  Section  9290  authorizes 
indecent  books  and  pictures  to  be  seized  and 
taken.  Section  9598  authorizes  the  disinter- 
ment of  bodies  for  the  purpose  of  inquests  and 
post  mortem  examinations.  Sections  9472  and 
9475  provide  that  a  magistrate  may  require  a 
recognizance  from  witnesses  in  criminal  cases, 
with  sureties,  and  upon  failure  to  recognize  or 
to  give  sureties,  if  ordered,  that  the  witness 
may  l)e  committed  to  prison. 

It  is  contended  that  none  of  these  statutes 
cover  the  present  case,  and  insisted  that  there 
is  an  absence  of  authority  for  the  order  here 
made,  but  these  statutes  relate  to  preliminary 
or  initiatory  proceedings,  and  are  designed  to 
confer  authority  upon  inferior  tribunals,  hav- 
ing no  general  powers.  The  statute  confers 
upon  circuit  courts  power  to  make  all  orders 
in  any  cause  pending  therein  which  may  l^e 
necessary  or  proper  for  carrying  into  effect  the 
jurisdiction  vested  in  such  courts  by  law. 
Suppose  that  the  attendance  of  a  witness  in  the 
trial  of  a  criminal  case  has  been  with  difficultv 
procured,  and  there  is  danger  that  he  will 
abscond:  has  the  circuit  court  no  power  to  se- 
cure the  attendance  of  such  witness  beyond  the 
day?  Yet  there  is  no  statutory  provision  con- 
ferring such  authority,  unless  it  be  found  in 
the  statute  conferring  ijeneral  authority.  Sup- 
pose thatiu  the  trial  of  a  murder  case  the  court 
deemed  it  material,  in  order  that  thp  ends  of 
justice  be  subserved,  that  the  body  be  exhumed, 
has  the  court  no  power  in  the  premises?  Can 
It  be  true  that  a  magistrate  may  commit  the 
relator  to  prison,  and  that  the  circuit  court, 
upon  an  indictment  presented  to  it,  has  no  au 
thority  respecting  an  article  which  has  been 
before  the  jy^rand  jury,  and  which  is,  in  and  of 
itself,  criminating  evidence?  Is  an  exploded 
l)oiIer,  or  the  right  of  properlv  therein,  more 
sacred  than  the  person  ?  The  right  of  an  officer 
to  pursue  a  fleeing  criminal  in  and  upon  my 
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premises,  and  into  my  dwelling,  does  not  de- 
pend upon  the  statute.  There  is  no  statute 
which  authorizes  an  officer  to  take  from  a  pris- 
oner such  evidence  of  guilt  as  may  be  found 
on  the  person, —the  bloody  knife,  the  revolver 
with  an  empty  chamber,  garments  stained  with 
blood,  the  shoe  or  boot  which  fits  the  track, 
the  coat  with  the  missing  button,  the  knife  with 
the  broken  blade,  the  hat  found  at  the  scene  of 
the  crime.  Such  taking  and  use  do  not  violate 
the  rule  that  the  prisoner  shall  not  be  compelled 
to  furnish  evidence  against  himself.  It  is  not 
only  the  right,  but  the  duty,  of  an  oflBcer 
making  an  arrest  to  take  from  the  prisoner,  not 
only  stolen  goods,  but  any  articles  which  may 
be  of  use  as  proof  in  the  trial  of  the  offense  with 
which  the  prisoner  is  charged.  Whart.  Crim. 
PI.  &  Pr.  9th  ed.  si^  60,  61.  He  may  take  from 
the  prisoner  any  articles  of  proper'ty  which  it 
is  presumable  may  furnish  evidence  against 
hin».  1  Bishop.  Crim.  Proc.  3d  ed.  210;  Rex  v. 
O'Donnell,  7  Car.  &  P.  I«8.  This  right  of  se- 
questration is  plain,  notwithstanding  the  prop- 
erty may  be  claimed  by  a  third  party;  and  stolen 
goods  may  be  held  as  against  the  owner,  if 
necessary  for  use  as  evidence,  however  clear 
the  title  of  the  claimant  may  be.  Ejc  yarte 
Wtrn,  92  Ala.  102,  18  L.  R.  A.  120;  ClosHon  v. 
Morrison,  47  N.  H.  488,  93  Am.  Dec.  459: 
Commercial  Kxch.  Rfink  v.  McLeoiJ,  65  Iowa, 
665,  54  Am.  Rep.  86;  Wo^dfdk  v.  State,  81  Ga. 
551 

The  right  to  impound  exhibits,  even  in  a 
civil  case,  has  been  generally  exercised  by  the 
courts,  and  the  right  to  hold  articles  found  in 
possession  of  a  person  charged  with  crime  is 
not  limited  to  such  as  are  supposed  to  be 
stolen,  but  extends  to  evidentiary  articles.  It 
is  not  the  fact  that  there  is  a  contest  over  the 
ownership  of  stolen  goods  that  gives  the  people 
the  right  to  retain  them,  but  rather  that  they 
are  of  the  res  gest^f  and  evidential.  The  pris- 
oner's consent  does  not  cive  the  owner  the  right 
of  possession  as  against  the  people.  The  right 
to  the  possession  and  enjoyment  of  property 
must  he  subordinated  to  the  law  of  overruling 
necessity.  It  is  subject  to  the  nece.ssary  bur- 
dens and  restrictions  imposed  by  the  general 
police  power  of  the  state,  in  order  to  secure  the 
general  comfort,  health,  security,  and  protec 
tion  of  the  citizen.  The  limitations  upon  the 
police  power  and  its  execution  do  not  embrace 
such  reasonable  judicial  orders  as  may  be  found 
necessary,  in  the  course  of  the  administration 
of  the  criminal  law,  for  the  detention  of  wit 
nesses  and  the  preservation  of  evidence.  Police 
officers  must  be  given  a  reasonable  latitude  in 
the  pursuit  of  offenders,  the  detection  of  crime, 
and  the  collection  of  evidence;  and  the  courts 
vested  with  jurisdiction  to  try  such  offenders 
must  ha  allowed  to  exercise  a  reasonable  dis- 
cretion respecting  the  preservation  of  the  evi- 
dence of  crime  in  matters  before  them.  The 
principle  of  the  rule  that  permits  the  traveler 
upon  the  highway  to  go  upon  the  abutting  land 
when  the  highway  is  impassable;  that  permits 
entry  upon  my  premises  in  case  of  fire,  ami 
the  destruction  of  my  property,  if  tleemed 
necessary  to  stay  the  conflagration :  that  permits 
the  inspector  to  enter  my  close,— extends  tc> 
measures  necessary  for  theprevention  of  crime, 
the  detection,  pursuit,  and  arrest  of  offenders. 
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and  the  preservation  of  criminatioK  evidence. 
A.II  are  maltere,  not  alone  of  individual  interest, 
but  of  public  concern. 

The  cases  of  Entick  v.  Carrington^  2  Wils. 
275:  Boydy.  United  States,  lltiU/S.  616.  29  L. 
ed.  746;  and  Potter  v.  Beat,  49  Fed.  Rep.  793,— 
are  cases  of  paper  searches  and  seizure  and  in- 
volve the  right  of  the  government  to  invade 
private  premises  and  search  among  private 
papers  for  evidences  of  crime,  and  the  right  to 
-compel  the  production  of  one's  own  private 
papers  in  a  criminal  prosecution  as  evidence 
against  himself.  Entick  v.  Carrington  was 
one  of  a  series  of  cases  of  trespass,  in  which 
defendants  attempted  to  justify  under  a  war- 
rant issued  by  the  EJarl  of  Halifax.  The  court 
held  that  the  warrants  were  wholly  without 
authority  and  void.  The  cases  are  fully  dis- 
cussed in  Cooley,  Const.  Lim.  6th  ed.  p.  864. 
note.  Boyd  v.  United  State4t  was  an  informa- 
tion in  a  case  of  seizure  and  forfeiture  of  prop- 
erty against  thirty-five  cases  of  merchandise 
seized  as  forfeited  under  the  revenue  laws.  At 
the  trial  it  became  important  to  show  the  value 
of  a  previous  invoice  of  twenty-nine  cases  of  the 
same  class  of  merchandise.  The  district  judge 
made  an  order  requiring  the  prod uc« ion  of  the 
invoice  of  the  twenty-nine  cases.  The  claim- 
ants, in  obedience  to  the  order,  produced  the 
invoice,  under  objection.  When  the  invoice 
was  offered  in  evidence,  claimants  objected  to 
its  reception  on  the  ground  that  in  a  suit  for 
forfeiture  no  evidence  could  be  compelled  from 
the  claimants  themselves,  and  that  the  statute, 
•so  far  as  it  compelled  the  production  of  such 
evidence,  was  unconstitutional.  The  question 
which  addressed  itself  to  the  court,  as  stated  by 
Mr.  Justice  Bradley,  was  whether  "a  search 
and  seizure,  or,  what  is  equivalent  thereto,  a 
compulsory  production  of  a  man's  private 
papers,  to  be  used  in  evidence  against  him  in  a 
proceeding  to  forfeit  bis  property  for  alleged 
fraud  against  the  revenue  laws, — is  such  a  pro- 
ceeding for  such  a  purpose  an  'unreasonable 
search  and  seizure'  within  the  meaning  of  the 
4th  Amendment  of  the  Constitution,  or,  is  it  a 
legitimate  proceeding?"  Potter  v.  Beat  was  a 
proceedinif  in  equity  against  a  bank  receiver  to 
recover  the  possession  of  certain  private  and 
personal  books,  papers,  and  other  documents, 
in  a  certain  trunk,  which  was  in  the  bank  vault 
when  the  bank  was  closed  by  order  of  the  con- 
troller. The  relief  sought  was  an  order  t  hat  the 
books,  papers,  and  other  documents  be  deliv 
•ered  to  plaintiff,  and  that  defendant  be  enjoined 
from  using  the  same  before  the  grand  jury. 
Defendant  answered  that  the  trunk  came  into 
his  possession  as  assets  of  the  bank;  that  it  is  his 
duty  to  examine  the  contents  thereof,  and  as- 
certain whether  it  contains  property  of  the 
bank,  or  memoranda,  books,  papers,  or  ac- 
counts concerning  its  affairs.  The  district  at 
torney,  appearing,  was  permitted  to  intervene 
and  make  a  motion  asking  for  such  an  order  as 
would  lay  the  papers  before  the  grand  jury. 
The  court  held  that  plaintiff  wa&  entitled  to 
speedy  possession  of  his  private  and  confiden- 
tial papers,  but  that  the  bank  wa^i  entitled  to 
know  what  was  taken  from  its  vaults,  and  re- 
ferred it  to  a  master,  with  directions  "to  open 
the  trunk,  and.  after  examination,  to  deliver  to 
defendant  such  papers,  documents,  and  other 
things  as  are  the  property  of  the  bank,  and  are 
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not  material  to  the  issue;  to  deliver  to  plaintiff 
such  as  are  private,  and  are  not  the  property  of 
the  bank,  together  with  such  as  so  relate  to  the 
bank  transactions,  and  arc  necessary  and  mate- 
rial to  be  introduced  by  Mr.  Potter  in  his  own 
behalf;  and  such  as  are  not  included  in  the  two 
classes  named,  as  relate  to  bank  transactions, 
and,  in  the  judgment  of  the  master,  are  or  may 
be  material  to  the  issue  suggested  in  the  motion 
of  the  district  attorney,  and  the  government's 
case,  shall  be  sealed  and  returned  to  the  trunk 
and  the  safe  custody  of  the  clerk,  who  should 
relock  the  trunk,  return  the  key  to  the  counsel 
for  plaintiff,  but  hold  the  trunk  and  contents." 
These  cases  do  not  hold  that  ail  searches  and 
seizures  are  unreasonable.  They  do  hold  that 
the  invasion  of  the  privacy  of  one's  home,  and 
the  seizure  of  private  papers  and  documents,  are 
an  unreasonable  search  and  seizure,  and  are 
within  not  only  the  article  of  the  Constitution 
prohibiting  unreasonable  searches  and  seizures, 
but  also  the  article  that  no  person  shall  be 
compelled  to  give  evidence  against  himself. 
The  rule  is,  however,  that  forged  documents,  or 
such  as  are  unlawfully  held  or  unlawfully  used, 
are  subject  to  seizure.  In  Langdon  v.  People, 
133  111.  382,  a  complaint  was  made  by  the 
state's  attorney  that  one  H.  R.  Langdon 
had  forged  an  official  certificate,  and  that  com- 
plainant verily  believed  that  such  certificate 
was  concealed  in  the  office  lately  occupied  by 
said  Langdon.  Thereupon  a  search  warrant 
was  issued,  and  the  forged  certificate  brought 
before  the  justice  who  issued  the  warrant. 
The  court  held  that  the  certificate  was  not  a 
private  paper,  within  the  rule  of  Boyd  v. 
United  Slates:  that  it  was  a  forged  paper;  and 
that  it  was  unlawful  for  plaintiff  in  error  to 
have  it  in  his  possession.  In  Com.  v.  Dana,  2 
Met.  329,  the  court,  speaking  of  the  constitu- 
tional provision  relating  to  searches  and  seiz- 
ures, says:  '*This  article  does  not  prohibit  all 
searches  and  seizures  of  a  man's  person,  his 
papers,  and  possessions;  but  such  only  as  are 
•unreasonable,'  and  the  foundation  of  which  is 
'not  previously  supported  by  oath  or  affirma- 
tion.' The  legislature  were  not  deprived  of 
the  power  to  authorize  search  warrants  for 
probable  causes,  supported  by  oath  or  affirma- 
tion, and  for  the  punishment  or  suppression 
of  any  violation  of  law.  The  law,  therefore, 
authorizing  search  warrants  in  certain  cases,  is 
in  no  respect  inconsistent  with  the  declaration 
of  rights."  Mr.  Cooley,  in  his  Constitutional 
Limitations,  6th  ed.  p.  370,  says  that  the  war- 
rant is  not  allowed  for  the  purpose  of  obtain- 
ing evidence  of  an  intended  crime,  but  only 
after  lawful  evidence  of  an  offense  actually 
committed.  Nor  even  then  is  it  allowable  to 
invade  one's  privacy  for  the  sole  purpose  of  ob 
taining  evidence  against  him,  except  in  a  few 
special  cases,  when  that  which  is  the  subject  of 
the  crime  is  supposed  to  be  concealed,  and  the 
public  or  the  complainant  has  an  interest  in  it 
or  in  iu  destruction.  In  a  note  the  author 
says:  '*We  do  not  say  that  it  would  be  incom- 
petent to  authorize,  by  statute,  the  issue  of 
search  warrants  for  the  prevention  of  offenses 
in  some  cases;  but  it  is  diffcult  to  state  any 
case  in  which  it  might  be  proper,  except  in 
such  cases  of  attempts,  or  of  preparations  to 
commit  crime,  as  are  in  themselves  criminal." 
The  present  case  is  not  one  where  it  is  sought 


168 


Michigan  Sufremr  CoaRT. 


Dec, 


to  compel  relator  to  produce  evidence  against 
herself,  for  she  is  not  the  person  charged; 
and,  even  if  she  were,  the  use  of  the  boiler  as 
evidence  cannot  be  distinguished  from  any  case 
where  the  instrument  causing  the  death  is  pro- 
duced, although  taken  from  the  prisoner,  or 
found  in  defendant's  apartments.  Nor  is  this  a 
case  where  any  attempt  has  been  made  to  invade 
private  premises  for  the  discovery  of  evidence 
of  crime.  An  explosion  had  occurred,  and 
thirty  seven  persons  had  lost  their  lives  in  con- 
sequence. The  matter  was  submitted  to  the 
grand  jury,  and  they  have  brought  in,  and  pre- 
sented to  the  court  making  the  older  com- 
plained of,  an  indictment  against  the  person 
in  charge  of  the  boiler  at  the  time  of  the  ex- 
plosion, charging  him  with  criminal  careless- 
ness with  respect  to  the  care  and  management 
of  the  boiler.  It  is  insisted  that  the  boiler,  in 
and  of  itself,  is  evidence  of  the  causes  which  led 
to  the  explosion,  and  of  the  carelessness  of  the 
management.  It  is  true  that  in  counsel's  brief 
it  is  said  that  the  relator  "may  ))e  subjected 
to  suits  by  persons  who  received  injuries  by 
the  destruction  of  the  building;"  but  there  is 
no  pood  reason  why  the  police  authorities, 
whose  mission  is  in  part  the  protection  of  prop- 
erly, cannot  in  this  particular  case  be  intrusted 
with  the  preservation  of  the  status  quo  of  this 
property,  especially  as  the  same  is  held  under 
an  order  of  the  court,  and  subject  to  its  direc- 
tion. It  frequently  happens  tbat  animals  af- 
fected with  infectious  diseases  are  killed  by  the 
public  authorities  to  prevent  the  spread  of  the 
disease;  and,  if  the  poor  man's  team  had  been 
stolen  and  taken  from  the  thief,  the  necessity 
for  its  use  would  not  necessarily  determine  the 
owner's  right  to  its  possession.  If,  in  a  par- 
tially burned  building,  was  found  a  package  of 
combustible  material  saturated  with  kerosene, 
would  there  be  any  question  of  the  right  of  the 
authorities  to  take  and  preserve  the  package 
for  use  as  evidence?  Illustrations  of  what 
might  readily  be  held  to  be  unreasonable  seiz- 
ures could  be  multiplied  without  effort,  but 
they  would  be  without  force.  The  prohibition 
is  against  unreasonable  seizures,  and  all  seiz- 
ures are  not  regarded  as  unreasonable.  The 
question  here  is  whether  this  is  an  -unreason- 
able seizure.  Relator's  contention  is  that  any 
impounding  of  any  of  her  property  for  the 
purpose  named  is  unwarranted.  Because  a 
man  may  not  be  put  out  of  his  own  house,  it 
does  not  follow  that  a  revolver  or  a  steel  drill 
or  a  knife  may  not  be  sequestered  for  use  as 
evidence  in  a  criminal  proceeding.  Because  a 
man's  team,  with  which  he  earns  a  livelihood, 
which  has  been  used  by  another  to  convey 
away  stolen  goods,  may  not  be  impounded,  it 
does  not  follow  that  the  status  quo  of  an  ex- 
ploded boiler,  the  negligent  use  of  which,  re- 
sulting in  the  death  oi  thirty-seven  persons,  is 
charged  as  manslaughter,  and  concerning 
which  no  claim  is  made  of  a  desire  for  its  use, 
nor  does  it  appear  but  what  it  is  useless,  except 
for  scrap  iron,  may  not  be  preserved  for  use  as 
evidence  upon  the  trial  of  the  offense  charged, 
especially  as  it  is  claimed  by  the  record  here 
that  the  police  authorities  have,  since  the  ex- 
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plosion,  been  endeavoring  to  exercise  a  certain 
surveillance  over  it,  and  in  that  endeavor  a  con- 
flict between  police  oflBcers,  counsel  for  the  ac- 
cused, and  the  owner  had  arisen,  and  certain 
of  the  connections  of  the  boiler  had  been  spir- 
ited away. 

It  is  urged  that  some  common  or  statute  law 
authorizing  such  a  seizure  should  be  pointed 
out.  The  cases  referred  to  sustain  the  right  to- 
hold  evidentiary  articles,  irrespective  of  the 
question  of  ownership,  and  as  against  (he  own- 
er; and  no  case  can  be  found  which  disputes  this 
rijfht.  or  intimates  that  such  articles  cannot  be 
seized  and  impounded,  where  the  rules  referred 
to  in  the  En  tick  and  Boyd  Cases  are  not  in- 
fringed. Those  cases  do  not  intimate  that  a 
search  warrant  may  not  issue  in  a  proper  ease 
for  the  discovery  and  seizure  of  evidences  of 
crime.  The  officers  of  the  law,  to  whom  is  com- 
mitted the  prevention  and  detection  of  crime 
and  the  collection  of  criminating  evidence,  are 
daily  committing  acts  for  which  there  is  no  ex- 
press authority  in  the  statutes,  or  elsewhere  in 
the  books.  In  the  recent  notorious  case  of 
Com,  V.  Mndgett  {Holmes)  4  Pa.  Dist.  R.  789. 
the  officers  of  the  law,  in  their  efforts  to  secure- 
criminating  evidence,  entered  upon  private- 
property,  and  excavated  under  cellar  floors  and 
elsewhere,  and  no  one  raised  any  question  asto- 
the  right  so  to  do.  Such  acts  are  generally  re- 
garded as  demanded  by  public  necessity,  in  the- 
interest  of  good  morals,  and  the  detection  and 
punishment  of  crime, — matters  of  public  con- 
cern, to  which  the  right  of  the  owner  to  im- 
mediate possession  of  property  must  at  times 
be  subordinated.  The  police  authorities  cer- 
tainly had  the  undoubted  right  to  make  an  in- 
vestigation under  the  direction  of  the  prosecut- 
ing officers.  Upon  the  presentation  of  the 
indictment,  the  court  making  the  order  obtained 
jurisdiction  of  the  matter.  It  cannot  be  said 
that  the  court  would  not  have  the  power,  had 
it  been  found  necessary,  to  compel  witnesses 
to  give  sureties  for  their  appearance,  or  to 
commit  them  on  refusal  so  to  do.  If  this  be- 
true,  can  it  be  seriously  contended  that  this  ex- 
ploded boiler  cannot  be  impounded?  The 
court  might  in  such  case  order  the  witness- 
in  to  custody,  although  not  before  the  court. 
While  the  order  here  was  not  technically  a 
search  warrant,  yet  it  was  in  the  nature  of  one. 
omitting  the  direction  to  search,  and  directing 
the  officer  to  take  into  custody  an  article  which 
was  fully  identifled,  and  admitted  to  be  the 
one  with  respect  to  which  the  criminal  care- 
lessness is  charged,  and  the  explosion  of  which 
is  conceded  to  have  been  the  cause  of  the  loss  of 
life.  It  was  its  unlawful  use  that  is  alleged  to 
have  produced  the  result.  The  possession  is- 
that  of  the  court,  and  is  but  temporary.  If  it 
be  claimed  that  the  deprivation  of  the  use  is  a 
]  serious  inconvenience,  the  court  may  be  ap- 
pealed to,  and  possibly  some  means  may  be  de- 
vised to  preserve  the  evidence  and  release  the 
property;  but  that  is  a  matter  which  should  be 
addressed  to  the  judgment  and  discretion  of 
the  court  making  the  order.  The  writ  must; 
be  denied. 
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An  order  of  court  that  a  veterinary  sur- 
§^eon  may  be  sent  on  the  promisee  of  a 
party  against  his  iviU  to  examiae  a  horse 
whose  coDdition  Is  in  dispute,  provided  the  owner 
or  any  persoo  he  may  select  shall  accompany  such 
Burireon,  is  in  excess  of  the  power  ol  the  court. 

(July  2, 1886.) 

ERROR  to  the  Circuit  Court  for  Shiawassee 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  breach  of  warranty  in  the  sale  of 
a  horse.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  L.  Chandler,  for  plaintiff  in 
error: 

Inspection  has  never  been  compelled  in 
Michigan  except  in  civil  damage  cases  for  per- 
sonal injuries. 

Graves  v.  Battle  Creek,  95  Mich.  266.  19  L. 
R.  A.  641;  Shinn.  Pr.  §  1068. 

If  a  view  is  permitted,  the  statute  (How. 
Anno.  Stat.  §  7620)  gives  the  only  remedy. 

This  order  is  a  new  feature. 

Hunter  v.  Allen,  35  Barb.  42. 

It  has  no  precedent  nor  law  to  support  it. 

Cooke  V.  Lalanee  Grojean  Mfg.  Co.  29  Hun, 
641. 

There  was  no  necessity  for  it  and  the  court 
had  no  power  to  make  it. 

Thompson,  Trials.  §  865. 

Mr.  John  T.  McCurdy  for  defendant  in 


Long^,  J.,  delivered  the  opinion  of  the  court: 
This  action  is  brought  to  recover  damages 
for  breach  of  warranty  in  the  sale  of  a  mare. 
On  the  trial  the  plaintiff  contended  that  in  the 
purchase  the  defendant  warranted  the  mare 
sound  and  all  rif^ht,  whereas  in  fact  she  was 
not  sound,  but  sick  and  disordered,  and  had 
been  so  overdriven  and  heated  that  she  broke 
out  in  blotches  and  continued  so  up  to  the 
time  of  tbe  trial.  The  plaintiff  testified  that 
these  blotches  were  as  large  as  a  kernel  of 
wheat,  and  festered;  that  he  used  a  wash  which 
drove  them  away,  but  that  they  would  come 
back  again.  One  of  plaintiff's  witnesses  testi- 
fied that  tbe  horse  had  these  blotches  at  the 
time  plaintiff  purchased  her,  but  that  the 
defendant  said  she  had  scratches,  and  her 
hair  looked  rough  from  want  of  care.  This 
witness  testified  that  she  was  now  no  better 
than  when  purchased,  as  he  had  seen  her  a 
week  before,  and  that  she  did  not  have 
scratches,  but  something  else  which  would  in- 
jure her  value.  Plaintiff  paid  $200  for  her,  and 
gave  testimony  that  she  was  in  fact  of  little  or 
no  value.  At  the  time  of  the  trial  the  mare  was 
in  the  plaintiff's  barn.  The  defendant  claimed 
that,  in  view  of  this  testimony,  he  had  the 
right  to  have  an    examination   made  of  the 

Note.— For  disrovery  by  bill,  see  note  to  Cargill 
T.  Kountze  Bros.  (Tex.)  24  L.  R.  A.  183. 

See  also  the  precedioff  case  of  Newberry  v.  Car- 
penter (Mich.)  ante,  163. 
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mare  by  a  veterinary  surgeon.  The  court 
then  made  the  following  order:  **0n  motion 
of  Johh  T.  McCurdy,  attorney  for  said  defend- 
ant, and  it  also  appearing  to  the  court  that  the 
plaiQtiff  in  this  case  claims  the  horse  about 
which  this  action  is  brought  is  now  in  practi- 
cally the  same  condition  that  she  was  at  the 
time  she  was  purchased  from  defendant,  and 
that  since  said  purchase  the  horse  had  been  in 
possession  of  plaintiff  in  this  case;  therefore 
after  hearing  Odell  Chapman  and  A.  L. 
Chandler,  attorneys  for  said  plaintiff,  in  oppo- 
sition thereto,  it  is  ordered  that  the  defendant 
have  the  privilege  of  sending  a  veterinary  sur- 
geon to  examine  the  mare  in  question,  provided 
he  shall  be  accompanied  by  the  plaintiff  or  some 
person  whom  plaintiff  majr  select.  The  court 
further  orders  that  the  plaintiff  give  such  vet- 
erinary surgeon  access  to  the  premises  andi 
stable  where  said  mare  is  located  to  make  such 
examination.  This  order  is  made  upon  the  au- 
thority of  the  case  of  Grams  v.  Battle  Creek,  95* 
Mich.  266, 19  L.  R.  A.  641,  such  examination  to 
take  place  any  time  between  the  hours  of  6 
o'clock  and  10  o'clock  p.  m.  of  this  day."  The 
defendant  sent  Mr.  Van  Sickles,  a  veterinary 
surgeon,  to  make  the  examination.  Plaintiff 
objected  to  the  making  of  the  order  and  to  the 
veterinary  surgeon's  going  to  make  the  exam- 
ination. Mr.  Van  Sickles,  after  the  examina- 
tion, was  called  as  a  witness,  and  testified  that 
the  mare  was  in  perfect  health,  but  had  a 
slight  irritation  under  the  fetlock,  and  also  a 
few  pimples,  but  no  pustules.  The  jury  re- 
turned a  verdict  in  favor  of  the  defendant. 
The  plaintiff  contends  that  the  court  was  in 
error  making  this  order. 

It  appeared  in  the  case  of  Graves  v.  Battle 
Creek,  95  Mich.  266,  19  L.  R.  A.  641,  upon 
which  the  court  below  relied  in  making  the  or- 
der, that  the  plaintiff  was  seeking  to  recover 
for  personal  injuries.  She  appeared  as  a  wit- 
ness, and  the  jury  observed  her  use  of  the  in- 
jured arm  and  wrisf.  A  physician  testified  in 
her  behalf  to  its  condition  and  the  prospect  of 
recovery.  He  was  asked:  "Is  the  fact  that 
the  plaintiff  is  able  to  use  her  arm  in  tbe  ordi- 
nary ways,  as  it  has  appeared  here,  as  she  used 
it  in  this  room,  as  you  have  seen  her  when  she 
was  in  the  witness  chair,— is  that  proof  that  the 
injury  to  the  arm  has  subsided,  and  that  there- 
is  no  pain  there;  that  is.  is  there  any  surgical 
proof?"  This  question  was  permitted  to  be  an- 
swered. The  defense  then  requested  the  court 
to  direct  that  plaintiff  remove  her  glove  from 
the  injured  hand  and  exhibit  the  hand  to  the 
jury;  also  that  she  submit  the  injured  hand  to 
a  physician  to  be  examined  in  the  presence  of 
the  jury.  This  was  refused.  It  was  held  by 
this  court  that  the  direction  should  have  been 
given.  It  was  said:  "The  rule  is  well  recog- 
nized by  substantially  all  the  courts  of  the 
country  that  the  injured  party  may  exhibit  his- 
wounds  to  the  jury,  in  order  to  show  their  na- 
ture or  extent,  and  that  rule  has  been  followed 
in  this  state.  Testimony  which  is  open  to  one 
party  ought  logically  to  be  open  to  his  oppo- 
nent, if  it  can  be  obtained  with  due  regard  to 
decency,  and  in  the  orderly  conduct  of  the 
trial."  "  The  fact  was  recognized  in  the  above- 
case  that  a  wide  discretion  vested  in  the  trial 
court,  which  justifies  a  refusal  to  require  the 
examination  when  the  necessities  of  the  case  are- 
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not  such  as  to  call  for  it,  or  where  the  sense  of 
delicacy  of  the  plaintiff  may  be  offended  by  the 
exhibition,  or  where  the  testimony  would  be 
merely  cumulative.  The  rule  thus  laid  down 
did  not,  however,  Justify  the  order  made  in 
the  present  case.  The  mare  in  question  was  in 
possession  of  the  plaintiff  and  upon  his  prem- 
ises. The  order  compelled  the  plaintiff  to  per- 
mit the  parties  to  enter  upon  his  premises  to 
make  the  examination,  and  by  a  party  whom 
the  plaintiff  objected  to  as  coming  there.  The 
court  had  no  power  to  compel  the  plaintiff  to 
submit  to  such  an  invasion  of  his  premises.  If 
the  plaintiff  refused  to  let  the  mare  be  exam- 
ined at  that  time,  or  to  have  his  premises  visited 
for  that  purpose,  it  was  his  right.  The  testi- 
mony also  was  merely  cumulative.  Several 
witnesses  had  seen  the  horse  only  the  dav  be- 
fore, and  gave  testimony  as  to  her  condition. 
For  this  error  the  judgment  must  be  reversed, 
and  a  new  trial  ordered.  We  need  not  discuss 
the  other  questions  raised. 

Hooker,  J.,  did  not  sit;  the  other  Justices 
concurred. 


Alexander  JEFFREY,  Plff.  in  En\, 

r. 

DETROIT,     LANSING,    &    NORTHERN 

RAILROAD  COMPANY. 


(. 


Micb. 


.) 


1.  The  liability  of  a  railroad  company 
for  fmiure  to  keep  a  sidewalk  across 
its  track  in  fit  and  safe  condition  as 

required  by  law  Is  not  affected  by  the  fact  that  a 
ri»f  ht  of  action  mi^ht  possibly  exist  for  the  same 
defect  afraioHt  a  municipality. 

2.  A  man  injured  while  driving:  a  span 
of  horses  with  a  snowplow  across  a 
railroad  track  in  clea^infr  a  sidewalk  is  not 
precluded  by  his  unusual  use  of  the  walk  from 
malnt^ininir  an  action  afirainst  the  railroad  com- 
pany for  a  defect  in  the  walk  caused  by  missint? 
planks,  if  the  accident  was  due  to  failure  to  keep 
the  crossinif  in  a  reasonably  safe  and  suitable 
condition  for  ordinary  use. 

(January  Ifi,  1896.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgraent  in  favor  of  de- 
fendant in  an  action  brough  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  defendant's  negligence  in  permitting  its 
crossing  of  a  public  highway  to  become  uosafe 
and  out  of  repair.     Recersed. 

The  facts  are  stated  in  the  opinion. 

MesMrs.  Black  &  Dodg^,  for  plaintiff  in 
error: 

This  statute  permits  a  railroad  corporation 
to  cross  a  highway  hut  upon  condition  that  it 
restores  the  highway  to  its  former  state  as  near 
as  may  be. 

The  legislature  plainly  intended  by  this 
•statute  to  authorize  the  railroad  company  to 
cross  highways  with  their  tracks  subject  to 
the  duty  to  put  and   maintain  the  crossing  in 

Note.— As  to  safety  of  highway  crossings,  see  also 
Terre  Haute  &  1.  R.  Co.  v.  Clem  (Ind.)  7  L.  R.  A. 

688. 

S\  L.R.A. 


such  condition  as  not  to  impair  the  use  of  such 
street  by  the  public. 

State  v.  St.  Paul,  M.  <St  J/.  R.  Co.  35  Minn. 
131,  59  Am.  Rep  3l3;  People  y.  Chicago  <St  A. 
R.  6V>.  67111.  119. 

The  duty  to  restore  a  highway  to  its  former 
condition  implies  the  duty  to  maintain  it  io 
such  a  condition. 

Farleii  v.  Chicago,  R.  L  <fe  P.  R  Co,  42 
Iowa,  234;  Stnte  v.  St.  Paul,  .V.  cfe  M.  R  Co. 
*M;>ra;9  Am.  &Eng.  Enc.  Law,  p.  411;  1  Redf. 
Railways,  $5  132,  p.  577;  Mann  v.  Centml 
Vermont  R.  Co.  55  V^t.  484,  45  Am,  Rep.  628; 
Roberts  v.  Chicago  db  JT.  W.  R,  O.  35  Wis.  679; 
Judson  V.  Neit  York  A  ^.  H.  R.  Co,  29  Conn. 
434;  Qillettv,  Western  R.  Co.  8  Allen,  560;  Peo- 
pU  V.  Chicago  dt  A,  R.  Co.  67  Rl.  118;  Deised 
V.  Indianapolis  <fe  C.  R.  Q>.  32  Ind.  45;  Little 
Miami  R.  Co.  v.  Greene  County  Comrs.  31  Ohio 
St.  338;  Kelley  v.  Southern  Minnesota  R.  Co.  28 
Minn.  98;  State  v.  Dayton  &  S.  E.  R.  Co.  86 
Ohio  St.  436:  Oulf,  C  d-  S.  F.  R.  Co.  v. 
Greenlee,  62  Tex.  344;  MfUtby  v.  Chicago  dt  W. 
M.  R.  Co.  52  Mich.  108. 

The  defendant  was  in  duty  bound,  both  by 
the  statute  as  well  as  by  the  common  law,  to 
maintain  the  street  within  the  rails,  at  least  so 
that  it  should  be  reasonably  safe  for  travel. 

Messrs.  M.  V.  Montgomery  &  R.  A* 
Mont(B^oiiiery  for  defendant  in  error. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  owns  and  operates  a  railroad 
which  crosses  Larch  street,  in  the  city  of  Lans- 
ing, upon  a  curve,  one  rail  being  some  inches 
higher  than  the  other.  A  sidewalk  has  crossed 
said  track  for  many  years,  and  the  defendant 
hHS  been  accustomed  to  keep  it  in  repair.  Be- 
tween the  rails,  planks,  laid  upon  the  ties  and 
flush  with  the  top  of  the  rails,  constituted  a 
portion  of  the  walk  built  and  maintained  by 
defendant  shortly  before  the  accident  com- 
plained of.  The  defendant's  servants  removed 
from  between  the  rails  the  two  planks  lying 
nearest  to  the  higher  rail.  The  ground  was 
sooh  after  covered  with  snow,  and  the  plaintiff 
while  engaged  in  cleaning  the  snow  from  the 
walk  with  a  team  and  snowplow,  as  usual,  at- 
tempted to  cross  the  track,  when  the  point  of  the 
plow  struck  the  rail,  by  reason  of  the  absence 
of  the  two  planks,  and  he  was  injured.  The 
court  directed  a  verdict  for  the  defendant  upon 
the  ground  that  the  defendant  owed  do  duty 
to  the  public  to  keep  the  sidewalk  within  the 
raiU  of  its  track  in  such  repair  as  to  enable  the 
plaintiff  to  draw  a  snowplow  with  a  span  of 
horses  over  said  walk  across  its  track,  and 
therefore  was  not  guilty  of  negligence  in  re- 
moving the  planks  from  said  walk. 

The  safety  of  the  public  requires  that  the 
maintenance  of  the  railroad  track  be  exclu- 
sively within  the  control  of  the  railroad  com- 
pany, and  crossings  are  by  our  law  required  to 
be  constructed  by  them.  This,  we  think,  is 
not  merely  to  relieve  the  city  from  the  expense, 
but  is  to  insure  the  safety  of  the  public,  as 
well  those  who  ride  upon  the  trains  as  travelers 
upon  the  highway.  It  is  the  uniform  practice 
of  railroads^to  attend  to  these  crossings,  both 
of  the  wagon  road  and  sidewalk,  to  the  exclu- 
sion of  the  municipal  authorities,  so  far  as  the 
track  itself  is  concerned.     This  is  recognized 
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by  the  law,  and  is  one  of  the  reasons  for  hold- 
ing that  the  statute  which  requires  a  proper 
restoration  of  the  hiji^hway  at  the  time  of  the 
building  of  the  railroad  by  implication  imposes 
the  duty  of  maintaining  it  in  proper  condition. 
This  is'  but  declaratory  of  the  common  law. 
See  Maltby  v.  Chicago  d-  W.  M,  R.  Go.  52 
Mich.  110.  The  right  of  the  plaintiflf  to 
recover  is  not  given  by  the  statute  authorizing 
actions  against  municipalities  who  fail  to  keep 
highways  in  a  condition  reasonably  fit  and  safe 
for  travel,  though  it  is  possihle  that  such  stat- 
ute may  have  a  bearing  on  the  extent  of  the 
defendant's  duty.  We  think  that  railroads 
must  maintain  crossings  between  tracks  and 
rails  reasonably  6t  and  safe  for  the  usual  and 
ordinary  purposes  of  the  public,  and  the  fact 
that  a  right  of  action  might  possibly  exist 
against  the  cities  does  not  affect  their  liability. 
In  case  of  a  failure,  the  railroad  would  be  lia- 
ble, whether  the  city  were  or  not.  Maltby  v. 
Chicago  d   W,  M.  A  Co.  52  Mich.  111. 

In  this  case  a  sidewalk  had  long  been  pro- 
vided. If  removed,  and  the  street  left  in  a  dan 
gerous  condition,  as  measured  by  the  gauge  of 
the  ordinary  uses  and  purposes  of  the  hichway, 
it  was  neglieent,  and  a  cause  of  action  would  lie 
upon  behalf  of  any  person  injured  while  mak- 
ing a  proper,  reasonable,  and  common  use  of 
the  way.  It  is  claimed  that  this  was  the  usual 
way  of  cleaning  walks,  and  had  been  for  years, 
and  was  a  proper  use  of  the  highway.  While 
we  do  not  intimate  that  such  practice  imposed 
any  additional  or  greater  duty  upon  defendant, 
a  question  not  before  us,  if  it  appears  that  the 
accident  was  caused  by  reason  of  a  failure  to 
keep  the  crossing  in  a  reasonably  safe  and  suita- 
ble condition  for  ordinary  uses,  the  plaintiff 
should  not  be  denied  redress  because  it  was  an 
unusual  or  hazardous  use  of  the  walk,  it  being, 
as  already  said,  a  proper  and  necessary  use. 

The  judgment  must  be  reversed,  and  a  new  trial 
ordered. 


McGrath,   Ch.  J., 

Justices  concurred. 


did  not  sit;  the  other 


Frank  A.  TANNER 

V. 

Thomas  MERRILL  et  al.,  Plffs.  in  Err. 


(. 
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A  receipt  in  ftill,  g^ven  without  protest 

on  payment  of  the  undisputed  part  of  a  claim 
after  refusal  to  pay  another  part  which  is  dis- 
puted, when  the  money  is  apparently  accepted  in 
full  satisfaction,  constitutes  an  accord  and  satis- 
faction. 

(December  90, 1896.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor  of 
T)lainliff  iu  an  action  brought  to  recover  the 
unpaid  portion  of  certain  wages  for  work  and 
labor  performed.    Recersed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Dan.  P.  Foote,  for  plaintiffs  in  error: 
In  the  absence  of  fraud,  mistake,  or  ad  van - 


Note.— For  part  payment  In  full  satisfaction,  see 
also  note  to  Fuller  v.  Kemp  (N.  Y.)  20  L.  K.  A.  785. 
^1  L.  R.  A. 


tage  a  receipt  in  full  is  conclusive  when  given 
with  a  knowledge  of  all  the  circumstances  and 
when  the  party  giving  it  cannot  complain  of 
any  misapprehension  as  to  the  compromise  he 
was  makmg. 

19  Am.  &  Eng.  Enc.  Law,  p.  1122;  Pratt  v. 
Castle,  91  Mich.  484;  Aoerillv.  Worni,  78  Mich. 
342;  Nash  v.  Manistee  Lumbei*  Co.  75  Mich. 
346;  Pi-ichftrd  v.  Sharp.  51  Mich.  482;  Hough- 
ton V.  lioss,  54  Mich  335. 

A  receipt  given  by  a  party  on  a  settlement 
of  a  disputed  claim  cannot  be  questioned  ex- 
cept upon  the  ground  of  fraud,  duress,  oppres-* 
sioD,  mistake,  or  undue  advantage. 

I)oitlingy.  Eggemann,  47  Mich.  171;  Gates  v. 
Shutts,  7  Mich.  127;  Davis  v.  Havimond,  75 
Mich.  1;  Daileyv,  ^jn^,  79  Mich.  568:  Oalvin 
V.  CrBnen,  96  Mich.  488;  Converse  v.  Blum 
ricK  14  Mich.  109,  90  Am.  Dec.  230;  Hull 
V.  Swarthout,  29  Mich.  249;  Hart  v.  Oould,  62 
Mich.  262. 

Mr.  Rowland  Connor*  for  defendant  in 
error: 

A  receipt  in  full,  given  without  valid  con- 
sideration, is  not  binding,  does  not  preclude 
recovery  of  the  amount  actually  due,  and  is 
subject  to  parol  explanation  and  contradiction. 

A  receipt  may  be  explained,  and  what  it  was 
intended  to  cover  shown. 

Hart  V.  Gould,  62  Mich.  269;  liom  v. 
Wright,  12  Mich.  289;  Michigan  C.  R.  Co.  v. 
Dunham,  80  Mich.  128;  fMwrencev.  Griswold, 
Id.  410;  Roberts  v.  Field,  27  Mich.  337;  Hicks 
V.  Leaton,  67  Mich.  371. 

Acceptance  of  less  than  claimed  will  operate 
as  a  settlement  only  by  express  agreement  to 
thftt  effpf*t 

St.  iMuis,  Ft.  8.  <fe  W.  R.  Co.  v.  Davis,  85 
Kan.  464;  Hayes  v.  Massac/iusetts  Mut.  L.  Ins. 
Co.  125  111.  626,  1  L.  R.  A.  303;  Kenny  v. 
Kane,  50  N.  J.  L.  562;  Hosted  v.  Dodge  (Iowa) 
35  N.  W.  462;  Day  v.  Gardner,  42  N.  J.  Eq. 
199;  19  Am.  &  Eng.  Enc.  Law,  pp.  1115, 
1116. 

A  receipt  is  never  conclusive  where  undue 
influence  can  be  alleered  a^inst  it. 

19  Am.  &  Eng.  Enc.  Law.  p.  1121;  Fitz- 
gerald V.  Fitzgerald  &  M.  Const  r.  Co.  44  Neb. 
463:  McAllister  v.  Engle,  52  Mich.  66;  Vyne 
V.  Glenn,  41  Mich.  112;  Hackley  v.  Headley, 
45  Mich.  589. 

At  the  time  of  the  giving  of  the  receipt  in 
question  the  parties  were  not  dealing  on  equal 
terms.  A  woodsman  in  the  woods  is  in  much 
the  same  situation  as  a  seaman  at  sea. 

Any  contract  made  or  any  receipt  given  un- 
der such  circumstances  should  be  closely 
scanned.  Courts  always  look  with  suspicion 
upon  business  transactions  between  wards  and 
guardians.  And  a  very  little  matter  is  suffi- 
cient to  void  a  contract  or  receipt  given  by  a 
ward  to  a  guardian. 

Poicell  V.  Powell,  52  Mich.  432;  19  Am.  & 
Eng.  Enc.  Law,  p.  1121;  Louisville,  E.  &  St. 
L.  Consol.  R.  Co.  v.  Wilson,  132  Ind.  517,  18 
L.  R.  A.  105;  Nash  v.  Manistee  Lumber  Go.  75 
Mich.  352. 


Hooker,  J., 

court: 


delivered  the  opinion  of  the 


The  defendants  appeal  from  a  judgment  re- 
covered against  them  at  circuit.  They  are 
lumbermen,  and  the  plaintiff  worked  for  them 
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at  Georf^ian  bay,  his  transportation  from  Sagi- 
naw to  that  place  having  been  paid  by  them. 
When  he  quit  work,  a  question  arose  as  to 
who  should  pay  this,  under  the  contract  of 
employment,  and  defendant's  superintendent 
declined  to  pay  any  transportation.  The  plain- 
tiff needed  the  money  due  him  to  get  home, 
and  showed  a  telegram  announcing  the  illness 
or  death  of  his  mother,  and  said  that  he  must 
CO  home,  to  which  the  superintendent  replied 
that  "he  did  not  pay  any  man's  fare;"  where- 
upon a  receipt  in  full  was  signed,  and  the 
money  due,  after  deducting  transportation  was 
paid.  The  plaintiff  testified  that  they  had  no 
dispute,  only  he  claimed  the  fare  and  the  su- 
perintendent refused  to  allow  it. 

The  most  important  ouestion  arises  over  a 
request  to  charge  upon  the  part  of  the  defend- 
ants, which  reads  as  follows:  "The  testimony 
of  the  plaintiff  is  that,  at  the  time  the  receipt 
put  in  evidence  in  this  case  was  signed  by  him, 
he  claimed  that  his  railroad  fare  should  *^not  be 
deducted  from  his  wages;  that  this  was  denied 
by  the  agents  and  superintendents  of  defend- 
ants, and  it  was  taken  out  of  his  wa^es:  that 
he  then  signed  the  receipt  with  full  knowledge 
of  its  contents;  and  that  his  railroad  fare  had 
been  taken  out  of  his  wages.  This  being  so, 
the  receipt  in  this  case,  upon  the  plaintiff's 
own  testimony,  cannot  be  contradicted.  While 
a  receipt,  in  certain  cases,  maybe  contradicted, 
it  must  be  in  a  case  of  mistake,  ignorance  of 
fact,  fraud,  or  when  some  unconscionable  ad- 
vantage had  been  taken  of  one  by  the  other 
party.  Therefore,  the  receipt  in  this  case 
shows  a  full  settlement  of  all  claims  plaintiff 
had  against  the  defendants."  The  only  theory 
upon  which  it  can  be  contended  that  this  re- 
quest should  have  been  given  is  that  the  plain- 
tiff accepted  less  than  he  claimed  (but  no  more 
than  defendants  admitted  to  be  due),  and  gave 
a  receipt  in  full  when  the  defendants'  superin- 
tendent refused  to  pay  more.  We  do  not  dis 
cover  any  testimony  tending  to  show  an  a^sree- 
menl  to  accept  as  payment  either  in  full  or  by 
w4y  of  compromise,  except  the  receipt;  and 
the  question  resolves  itself  into  this,  whether  a 
receipt  in  full  is  conclusive  of  the  Question  of 
defendants'  liability,  when  it  is  given  upon 
payment  of  a  portion  of  a  claim  admittedly 
due,  accompanied  by  a  refusal  to  pay  more,  in 
the  absence  of  mistake,  fraud,  duress,  or  un- 
due influence.  It  is  urged  upon  behalf  of  the 
plaintiff  that  receipts  are  always  open  to  ex- 
planation, and  that  there  is  no  consideration  to 
support  the  acceptance  of  a  portion  of  a  valid 
claim  as  full  payment.  The  cases  which  coun- 
sel cite  do  not  supp)ort  the  broad  contention 
of  plaintiff's  counsel,  which  would  seriously 
derange  business  affairs  if  it  should  be  sus- 
tained^ The  doctrine  that  the  receipt  of  part 
payment  must  rest  upon  a  valid  consideration 
to  be  effective  in  discharge  of  tlie  entire  debt 
is  carefully  limited  to  cases  where  the  debt  is 
liquidated,  by  agreement  of  the  parlies  or 
otherwise,  which  was  not  the  case  here.  It  was 
in  dispute  in  the  cast?  of  St.  Louu,  Ft.  8.  dc  W. 
R.  Co  V.  Dart's,  35  Kan.  464,  the  opinion  says 
that  *'it  is  a  well-settled  principle  of  law  that 
the  payment  of  a  part  of  an  ascertained,  over- 
due, and  undisputed  debt,  although  accepted  in 
full  satisfaction,  and  a  receipt  in  full  is  ^iven, 
oes  not  estop  the  creditor  from  recovering  the 
L.R.A. 


balance.  In  such  case  the  agreement  is  withou  t 
consideration."  The  case  of  Dny  v.  Gardrur, 
42  N.  J.£q.  199.  was  one  where  the  agreement 
was  to  forgive  a  debt,  implvini;  its  existence. 
In  I/asted  v.  Dodge  (Iowa)'35  N.  W.  4H2.  the 
opinion  of  Mr,  Justice  Rotbrock  shows  the 
debt  not  to  have  been  in  dispute.  Moreover, 
the  doctrine  was  not  applicable  to  the  case  for 
reasons  shown.  See  also  American  Bridge  Ok 
V.  Afurpfiy.  18  Kan.  86.  In  Bailey  v.  Dfty,  26 
Me.  88.  the  claim  was  liquidated  by  judgment. 
In  Hayes  v.  Massachusetts  Mut.  L.  Ins.  Co.  125- 
111.  626,  1  L.  R.  A.  303,  the  supreme  court  of 
Illinois  applies  the  doctrine  relied  upon,  but 
expressly  states  "that  it  has  no  application 
where  property  other  than  money  is  taken,  or 
where  there  is  an  honest  compromise  of  un- 
liquidated or  disputed  demands.  See  aL^^o 
Bishop,  Cont.  ^  50;  2  Parsons,  Cont.  618.  In 
Marion  v.  Heinbaeh  (Minn.)  64  N.  W.  386,  the 
supreme  court  of  Minnesota  says:  "But  where 
the  claim  is  unliquidated  it  would  seem  to  be 
true  that  if  the  creditor  is  tendered  a  sum  less 
than  his  claim,  upon  the  condition  that,  if  it 
is  accepted  it  must  be  in  full  satisfaction  of  hi<« 
whole  claim,  his  acceptance  is  an  accord  and 
satisfaction."  See  also  Fuller  v.  Kemp,  138  N. 
Y.  284,  20  L.  R.  A.  785,  where  the  same  doc- 
trine is  held;  Fire  Ins.  Asso.  v.  Wiekham.  141 
U.  S.  577,  35  L.  ed.  866. 

The  important  fact  to  ascertain  is  whether 
the  plaintiff's  claim  was  a  liquidated  claim  or 
not.  If  it  was,  there  was  no  consideration  for 
the  discharge.  If  not,  the  authorities  are  in 
substantial  accord  that  part  payment  of  the 
claim  may  discharge  the  debt,  if  it  is  so  re- 
ceived. Upon  the  undisputed  facts,  the  claim 
of  the  plaintiff,  as  made,  was  not  liquidated. 
It  was  not  even  admitted,  but  on  the  contrary, 
was  denied,  because  the  defendant  <  laimed 
that  it  had  been  partially  paid  by  a  valid  offset. 
While  the  controversy  was  over  the  offset,  it 
is  plain  that  the  amount  due  the  plaintiff  wa:^ 
in  dispute.  If  so,  it  is  difficult  to  understand 
how  it  could  be  treated  as  a  liquidated  claim, 
unless  it  is  to  be  said  that  a  claim  may  be  liqui- 
dated piecemeal,  and  that,  so  far  as  the  items 
are  agreed  upon,  it  is  liquidated,  and  to  that 
extent  is  not  subject  to  adjustment  on  a  ba-sis- 
of  part  payment.  Cases  are  not  numerous  in 
which  just  this  phase  of  the  question  appears. 
This  would  seem  remarkable,  unless  we  are  to 
assume  that,  in  calling  a  claim  unliquidated, 
the  courts  have  alluded  to  the  whole  claim, 
and  considered  that,  where  the  amount  is  not 
agreed  upon,  the  claim  as  a  whole  is  unliqui- 
dated, and  therefore  subject  to  adjustment. 
If  this  is  not  true,  no  man  can  pay  an  amount 
that  he  admits  to  be  due  without  being  sub- 
ject to  action  whenever  and  so  often  as  his- 
creditor  may  choose  to  claim  that  he  was  not 
fully  paid,  no  matter  how  solemn  may  have 
been  his  acknowledgment  of  satisfactiou  so^ 
long  as  it  is  not  a  release  under  seal.  The 
general  rule  is  a  technical  one,  and  there 
are  many  exceptions.  It  has  been  said  that  it 
"often  fosters  bad  faith,  and  that  the  history 
of  the  judicial  decisions  will  be  found  to  show 
a  constant  effort  to  escape  from  its  absurdity 
and  injustice."  Harjyer  v.  Graham ^  20  Ohio» 
105:  Kellogg  v.  Richards,  14  Wend.  116; 
Brooks  V.  Whii^,  2  Met.  283,  87  Am.  Dec.  95. 
Again  it  is  said  to  be  "rigid  and  unreason- 
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able/'  and  defeats  the  expressed  iotentioDS  of 
tbe  parties,  and  therefore  "should  not  be  ex- 
tended to  embrace  cases  not  withiD  tbe  letter  of 
it."  Westcott  V.  Waller,  47  Ala.  492;  Johnson  v. 
Bran  nan,  5  Johns.  268;  Simmons  v.  AlmVf  103 
Ma&s.  35.  See  Millikev  v.  Brawn,  1  Hawle,  891. 
where  the  rule  is  vigorously  denounced.  It  has 
uo  application  in  cases  of  claims  ogaiost  the 
^orernment.  If  one  acceptsthe  amounlallowed, 
it  is  a  discharge  of  the  whole  claim.  United 
Strifes  V.  Adams,  74  U.  8.  7  Wall.  463, 19  L.  ed. 
249;  Cnited  States  v.  Child,  79  U.  S.  12  Wall. 
282,  20  L.  ed.  860.  See  also  Wapello  County 
f'mnrti,  v.  Sinnaman,  1  G.  Greene,  418;  Brick  y. 
IHymouth  County,  68  Iowa.  462;  Perry  v.  Che- 
Hgan,  55  Mich.  250;  Calkins  y.  State,  18  Wis. 
389.  Again  it  has  been  repeatedly  held  that  part 
payment  is  a  bar  to  a  claim  for  Interest.  An- 
other exception  is  found  in  composition  with 
creditors. 

It  is  l)e]ieved  that  we  may  safely  treat  this 
claim  as  one  claim,  not  as  two,  and  that  it  was 
unliquidated,  inasmuch  as  it  was  not  admitted. 
In  McGlynn  v.  Billings,  16  Vt.  829,  the  defend- 
ant, after  an  examination  of  accounts,  claimed 
that  be  owed  the  plaintiff  $82,  and  drew  a  check 
for  that  sum,  and  tendered  it  as  payment  in  full. 
It  was  refused  and  it  was  deliyered  to  a  third 
person  with  directions  to  deliver  it  whenever 
(be  plaintiff  would  receive  it  as  payment  in 
full.  This  was  done  and  it  was  held  to  dis- 
charge the  debt  In  Hills  v.  Sommer,  53  Hun, 
o92,  the  plaintiffs  shipped  lemons  to  dealers  in 
^t.  Joseph,  Mo.,  and  were  notified  that  some 
were  defective,  with  a  claim  of  a  specific  re- 
bate, which  plaintiffs  refused  to  allow.  A 
draft  was  subsequently  sent  for  the  amount 
which  the  defendants  had  previdusly  expressed 
their  willingness  to  allow,  with  a  letter  stating 
that  it  was  in  payment  of  the  invoice.  The 
draft  was  cashed,  and  action  brought  for  the 
remainder  of  the  claim.  Verdict  was  di- 
rected for  the  defendants.  Pierce  v.  Pierce, 
tr>  Barb.  258,  seems  to  be  a  similar  case.  In 
Pf4ter  V.  Douglass,  44  Conn.  546,  a  plaintiff 
refused  $45,  which  was  tendered  in  full  pay- 
ment of  a  claim.  He  took  it,  however,  on  ac- 
count, as  he  said,  and  wrote  a  receipt  to  that 
t-ffect,  which  defendant  refused,  for  the  reason 
that  it  stated  that  the  money  was  received  on 
account.  Tbe  plaintiff,  however,  kept  tbe 
money.  It  does  not  appear  that  this  amount 
of  $45  was  disputed.  Apparently,  it  was  not. 
Vet  tbe  court  called  the  claim  an  unliquidated 
demand,  and  held  it  to  haye  been  discharged. 
In  Perkins  v.  Headley,  49  Mo.  App.  562,  it  is 
•said:  "But  if  there  is  a  controversy  between 
him  [tbe  creditor]  and  his  debtor  as  to  the 
amount  which  is  due.  and  if  the  debtor  ten- 
ders tbe  amount  which  he  claims  to  be  due, 
but  on  the  condition  that  the  creditor  accept  it 
-3:  L  R.  A. 


in  discharge  of  his  whole  demand,  and  the 
creditor  does  accept  it,  that  will  be  an  accord 
and  satisfaction  as  a  conclusion  of  law." 
While  no  Michiean  case  decisive  of  this  ques- 
tion is  cited,  and  we  recall  none,  it  was  held 
in  Houghton  v.  Bass,  54  Mich.  385.  that  ''a  re- 
ceipt which  states  its  purpose  to  be  for  a  com- 
plete settlement,  and  which  coyers  the  whole 
period  of  dealing,  is  equivalent  to  an  account 
stated;  and  though  it  is  open  to  explanation  as 
to  errors  or  omissions,  it  cannot  be  treated  as  if 
it  had  not  been  meant  to  cover  everything." 
And  in  Pratt  v.  Ctstle,  91  Mich.  484.  it  was 
said  that:  **(1)  Settlements  are  favored  by  the 
law,  and  will  not  be  set  aside  except  for  fraud, 
mistake,  or  duress.  (2)  A  settlement  evidenced 
by  tbe  execution  of  mutual  receipts  of  '$1,  in 
full  for  all  debts,  dues,  and  demands  to  this 
date,'  except  as  to  certain  specified  items,  is 
conclusive  in  tbe  absence  of  fraud  or  mistake, 
as  to  all  prior  dealings  between  the  parties  not 
covered  by  the  excepted  items."  See  also 
Doweling  v.  Eggemann,  47  Mich.  171. 

It  therefore  appears  that  such  settlements 
should  have  weight,  acd  it  seems  reasonable 
to  bold  that  the  rule  contended  for  does  not 
apply,  for  the  reason  that  this  was  an  unliqui- 
dated demand,  although  a  certain  portion  of  it 
was  not  questioned.  Clearly,  the  claim  was 
disputed,  and,  so  far  as  this  record  shows,  the 
defendants'  supenntendent  was  given  to  under- 
stand that  tbe  money  paid  was  accepted  in  full 
satisfaction,  as  plaintiff's  own  evidence  shows 
that  he  gave  it  without  protest,  and  without 
stating  to  defendants'  superintendent  that  he 
said,  aside,  to  his  fellow  laborers,  that  it  would 
make  no  difference  if  they  did  give  the  re- 
ceipts. To  hold  otherwise  would  be  a  recog- 
nition of  the  '^mental  reservation"  more  effec- 
tive than  just.  Upon  the  plaintiff's  own  testi- 
mony, he'acceptea  the  money,  with  the  knowl- 
edge that  the  defendants  claimed  that  the 
amount  paid  was  all  that  was  his  due.  and 
gave  a  receipt  in  full.  There  is  nothingin  the 
case  to  negative  the  inference,  naturally  to  be 
drawn  from  this  testimony,  that  there  was  an 
accord  and  satisfaction  of  an  unliquidated  de- 
mand. 

The  judgment  must  be  reversed.  No  new 
trial  should  be  ordered. 

Lone^  and  Grant,  JJ.,  concurred  with 
Hooker,  J. 

Moiit(B^omery,  J. :  I  think  that  the  pay- 
ment of  an  admitted  indebtedness  is  no  con- 
sideration for  a  discharge  of  a  further  claim 
by  the  creditor. 

McOrath,  Cb.  J.,  concurred  with  Mont- 
(B^omery,  J. 
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Ellen  McMANUS 

T. 

INHABITANTS    OF    THE    TOWN     OF 
WESTON. 


Patrick  McMANUS 

V. 

SAME. 
(164  Mass.  883.) 

1.  Road  commiMioners  ^^ho  under  the 
MaMBaehoBette  statnte  have  in  respect 
to  roads  the  powers  formerly  possefised  by 
selectmen  aod  surreyore  of  highways  are,  while 
acting  within  the  scope  of  their  powers  and 
duties,  public  ofBcerB,  and  not  8er\'ant8  of  the 
town  for  whofie  acts  the  town  Is  liable. 

2.  Acts  in  the  nature  of  repairs  to  or 
improvement  of  an  existing  way  are 
within  the  terms  "making  and  repairinir,"  m  the 
statute  conferrinir  power  on  road  commissioners, 
so  thai  in  performlni?  them  they  will  act  as  pub- 
lic officers  altbouffh  the  work  is  ordered  by  the 
county  commissioners,  is  unusual  and  extensive 
in  character,  and  provided  for  by  a  special  ap- 
propriation by  the  town,  and  a  statute  requires 
towns  to  complete  roads  according  to  the  lay  out 
or  order  of  the  county  commissioners. 

(September  9, 1885.) 

EXCEPTIONS  by  plaintiffs  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
directing  verdicts  for  defendant  in  actions 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Overruled. 

PlaiDtiffs  were  driving  along  a  road  in  de- 
fendant town  and  persons  in  charge  of  a  steam 
drill  engaged  in  work  upon  the  road  neglected 
to  give  warning  or  to  so  control  the  steam  as 
to  prevent  the  trigbtening  of  plaintiffs'  horse. 
As  a  result  the  horse  became  frightened  and 
caused  the  injuries  for  which  the  suit  was 
brought. 

Further  facts  appear  in  the  opinion. 

Messrs.  Elder,  Wait,  A  Whitman,  for 
plaintiffs: 

The  town  by  paying  the  bills  and  receiving 
ibe  money  from  the  county  ratified  the  pro- 
ceedings of  the  men  who  were  doing  the  work, 
and  by  votin?,  March,  1891,  to  continue  the 
work,  authorized  what  was  being  done  at  the 
time  plaintiffs  were  injured. 

Oilkep  ▼.  Watertoitn,  141  Mass.  317. 

''Road  making  "does  not  necessarily  mean 
building  a  new  or  altering  an  old  road.  In 
common  speech  in  the  country  it  means  work- 
ing on  the  highway  for  any  purpose,— repairs 
or  construction.  Making  a  road  safe  and  con- 
venient for  travel  calls,  idauj  times,  as  often  for 
repairs  as  for  new  construction. 

The  title  of  chapter  52  is,  Of  the  Repairs  of 
Ways  and  Bridges,  and  repairs  are  all  this 
chapter  deals  with. 

The  provisions  for  carrying  out  orders  of 
county  commissioners  are  contained  in  chap. 

Note.— As  to  personal  liability  of  highway  of- 
ficers for  negligence,  see  noit  to  Bates  v.  Horner 
(yt.)22L.K.  A.824. 
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49,  Pub.  Stat,  and  impose  the  duty  upon  the 
town  alone. 

Towns  are  parties  to  the  proceedings  and 
may  apply  for  a  jury. 

Gloucester  v.  Essex  County  Comrs.  8  Met. 
375. 

The  county  commissioners  at  no  time  lose 
control  of  the  work. 

The  penally  for  nonperformance  is  upon  the 
town  and  not  upon  any  of  its  officers. 

Chap.  52.  §  61. 

It  would  result  in  endless  confusion  to  say 
that  the  duty  was  imposed  both  upon  the  town 
and  upon  the  road  commissioners. 

Bean  v.  hyde  Park,  143  Mass.  245;  Blanch- 
ard  V.  Aytr.  148  Mass.  174;  Todd  v.  Roicleit.  S 
Allen,  51:  Denniston  v.  Clark,  125  Mass.  22  ; 
PraU  V.  Weymouth,  147  Mass,  245;  Waldnm  v. 
Haverhill,  143  Mass.  582. 

The  town  by  proceeding  with  this  work  re- 
lieved itself  from  statute  liability  under  chap- 
ter 49,  and  received  partial  compensation  for 
what  it  did  from  the  county.  It  was  acting  in 
furtherance  of  its  own  pecuniary  interest  «s 
well  as  for  the  benefit  of  the  public. 

Tindley  v.  Salem,  187  Mass.  178,  50  Am. 
Rep.  289. 

Receiving  partial  compensation  by  a  town  is 
a  ground  of  liability,  and  persons  acting  for  it 
in  the  work  are  its  agents. 

Nef  V.  WeUesley,  14S  Mass.  487,  2  L.  R  A. 
500. 

Messrs.  Allin  &  Mayberry,  for  defend- 
ant : 

Road  commissioners,  being  vested  with  all 
the  powers  and  duties  of  surveyors  of  high- 
ways, are  to  be  regarded  as  public  officers  so 
long  as  they  act  within  the  lines  of  their  stat- 
utory duties. 

Pub.  Stat.  chap.  27,  §  75;  WakottY.  Stramp- 
scott,  1  Allen,  101;  Clark  v.  EnUon,  146Mas.< 
48;  Prince  v.  Lynn,  149  Mass.  198. 

They  were  acting  within  the  scope  of  their 
duties,  as  defined  by  statute,  at  the  time  this 
accident  happened.  The  statutes  imposed 
upon  them  the  duly  of  carefully  and  judiciously 
expending  the  money  appropriated  by  the 
town,  for  making  as  well  as  repairing  highwa^'^ 
and  town  ways. 

Pub.  StaU  chap.  52,  §  3;  AcU  1871,  chap. 
298,  §  2;  Acts  1877.  chap.  58. 

Wiien  the  town  appropriated  money  to  carry 
out  the  work  on  Central  avenue  as  ordered  by 
the  county  commissioners,  and  made  no  special 
provision  for  its  expenditure,  it  became  the 
duty  of  the  road  commissioners  to  expend  it. 

Hennessey  v.  New  Betfford,  158  Mass.  2eO 
Pratt  V.  Weymouth,  147  Mass.  246;  Beau  v 
Hpde  Park,  148  Mass.  245. 

If  the  road  commissioners  had  no  authority 
to  construct  the  road,  they  and  all  their  eni- 
ployees  would  be  aciing  without  authority  of 
the  town,  and  the  town  could  not  be  held*  lia- 
ble for  their  acts. 

Cushing  v.  Bedford,  126  Mass.  526;  Bean  v. 
Hyde  Park,  supra. 

The  statute  includes  **  making  and  repairing 
highways  and  town  ways.''  It  would  be  strain - 
in e  the  language  out  of  its  natural  meaning  to 
give  it  any  other  interpretation  than  that  which 
includes  the  duty  of  spending  money  for  the 
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roDstructioD  of  highways  laid  out  by  the  county 
commissioners  and  ordered  to  be  built  by  tbe 

tOWD. 

Pub.  Stat.  cbap.  52,  ^  3. 

Tbe  exemption  from  liability  arises  from 
tbe  public  cbaracter  of  the  officer  whose  duty 
it  is  to  do  it. 

Tindley  v.  Salem,  187  Mass.  171,  50  Am. 
Rep.  289:  Htneard  y.  Worcester,  158  Mass.  426, 
12  L.  R.  A.  160;  Dolierty  v.  Braintree,  148 
Mass.  495. 

In  some  of  the  cases  it  is  said  that  tbe  town 
roluDtarily  assumed  to  do  the  work:  but  as 
this  expression  is  used  indiscriminately  in  ref- 
erence to  cases  of  construction  and  cases  of  re- 
pairs, !t  evidently  means  that  tbe  act  of  select 
log  agents  whom  tbey  could  direct  and  control 
to  do  the  work  was  a  voluntary  act.  and  not 
that  tbe  doing  of  tbe  work  itself,  independent 
of  ibe  persons  employed,  was  voluntary,  either 
io  the  case  wbere  tbe  statute  compels  them  to 
keep  tbe  ways  in  repair  or  where  tbe  county 
commissioners  rightfully  order  tbem  to  build 
a  road. 

Suditan  v.  Holyoke,  185  Mass.  278;  Tindiey 
v.  Salem,  and  Boherty  v.  Rraintree,  supra; 
Pratt  y.Weymout/i,  147  Mass.  245;  Frinee  v. 
Lpnn,  149  Mass.  198;  Waldron  v.  Haverhill, 
143  Mass.  582;  U<nrard  v.  Worcester,  158  Mass. 
426,  12  L.  R.  A.  160. 

That  tbe  money  was  appropriated  for  a  par- 
ticular work  makes  no  difference. 

Pratt  Y.  Weymouth,  147  Mass.  245;  Hennessey 
V.  JV>«?  Bedford,  158  Mass.  260. 

Morton*  J.,  delivered  the  opinion  of  the 
court: 

These  two  cases  were  tried  together,  and 
both  depend  on  the  same  facts:  and  tbe  prin- 
cipal question  in  each  is  whether  the  road  com- 
missioners acted  as  public  officers,  or  as  serv- 
anu  of  Ibe  town.  We  think  that  tbey  acted 
in  the  former  capacity,  and  not  in  the  latter. 
Tbe  office  of  road  commissioner  is  of  recent 
origin.  It  was  first  established  by  chapter  158, 
Slat.  1871.  By  the  second  section  of  that 
statute  it  was  provided  that  **said  road  com- 
missioners shall  have  and  perform  exclusively 
all  the  powers  and  duties  now  vested  by  law 
in  selectmen  and  surveyors  of  highways,  con- 
cerning tbe  laying  out,  altering,  making,  re- 
pairing, or  discontinuing  streets,  ways,  side- 
walks, sewers,  and  drains."  This  was  amended 
by  chapter  lil,  ^  1,  Stat.  1873, wbich  substituted 
therefor  a  new  section,  as  follows:  *'  Said  road 
commissioners,  in  matters  concerning  streets, 
ways,  bridges,  monuments  at  tbe  termini  and 
angles  of  roads,  guide  posts,  sidewalks,  shade- 
trees,  sewers,  and  drains,  shall  exclusively  have 
tbe  powers  and  be  subject  to  tbe  duties,  lia- 
bilities, and  penalties  of  selectmen  and  sur- 
veyors of  highways."  This  section,  with  an 
added  provision  about  tbe  moving  of  buildings 
in  public  streets,  forms  section  75,  chap.  27, 
Pub.  Stat,  and  that,  in  turn,  forms  section 
23  of  chapter  428,  Stat.  1898.  io  regard  to  tbe 
powers  and  duties  of  town  officers.  It  is  evi- 
dent tbat  tbe  object  of  the  amendment  was, 
not  to  lestrict  tbe  powers  and  duties  of  tbe 
road  commissioners,  but  rather  to  enlarge 
tbem.  or,  perhaps,  to  make  it  clearer  what  tbey 
were  oriinnally  intended  to  include.  Tbe  pur- 
]wse  of  tbe  statute  was  to  enable  towns  to  unite 
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in  one  board  for  tbe  sake  of  greater  efficiency 
powers,  and  duties  which,  speaking  general- 
ly, were  exercised  by  the  selectmen  and  sur- 
veyors of  highways,  in  regard  to  streets  and 
ways,  and  to  give  them  tbe  exclusive  control 
over  such  matters.  And  it  is  apparent  that  a 
board,  so  constituted,  and  acting  within  tbe 
scope  of  its  powers  and  duties,  would  act  as  a 
ooard  of  public  officers,  and  not  as  servants  of 
tbe  town.  Waleott  v.  Swampscott,  1  Allen, 
101;  Tindiey  v.  Salem,  137  Mass.  178,  50  Am. 
Rep.  289,  et  seo.,  and  cases  cited;  Blanchard 
V.  Ayer,  148  Mass.  174.  Tbe  plaintiffs  con- 
tend, however,  tbat  tbe  work  in  which  the 
road  commissioners  were  engaged  upon  Cen- 
tral avenue  did  not  come  wlihin  their  powers- 
and  duties  as  public  officers.  But  we  think 
tbat  what  tbey  were  doing  fairly  may  be 
called  a  "making  and  repairing,"  within  the 
meaning  of  section  3,  chap.  52,  Pub.  Stat. 
Although  ordered  by  the  county  commission- 
ers, tbe  work  did  not  relate  to  the  construction 
of  a  new  wa^,  or  the  building  of  one  tbat  bad 
been  materiallv  widened  or  lengthened  or 
cbanged  from  Fts  original  lay  out,  but  was  in 
tbe  nature  of  repairs  to  and  improvement  of 
an  existing  way.  and  for  the  purpose  of  ren- 
dering it  safer  and  more  convenient  to  travel- 
ers. The  petition  under  wbich  the  county 
commissioners  acted  was  for  tbe  relocation  of 
an  existing  way.  What  was  to  be  done  was 
spoken  of  in  the  first  appropriation  by  the 
town  as  •*  repairs  on  Central  avenue,"  and  tbe 
exceptions  expressly  state  tbat  tbe  ledge  where 
tbe  work  was  being  done  at  tbe  time  of  the  in- 
iury  complained  of  was  wholly  within  tbe  old 
lines,  and  that  tbe  location  by  thecountv  com- 
missioners did  not  differ  much  from  the  old 
line  of  fences;  meaning,  as  we  infer,  tbat  tbe 
old  road  and  tbe  road  as  located  by  the  county 
commissioners  were  substantially  tbe  same. 
There  is  nothing  to  show  that  tbe  removal  of 
tbe  ledge  would  not  have  been  within  the  or- 
dinary scope  of  the  powers  and  duties  of  sur- 
veyors of  highways.  From  the  absence  of  any 
testimony  as  to  tbe  previous  condition  of  tlfe 
road,  it  is  not  easy  to  say  tbat  tbe  repairs, 
though  extensive,  were  not  such  as  would  not 
have  come  within  tbe  province  of  tbe  road 
commissioners  after  tbe  town  had  appropriated 
tbe  money  for  tbem.  Proctor  v."  Stone,  158 
Mass.  564.  Tbe  fact  tbat  they  were  unusual, 
or  permanent,  or  expensive,  or  authorized  by 
a  special  vote  and  appropriation,  would  not 
prevent  tbem  from  being  of  such  a  character. 
Hennessey  v.  New  Bedford,  153  Mass.  260; 
Pratt  V.  Wepmouth,  147  Mass.  245;  Denniston 
V.  Clark,  125  Mass.  216;  Mitchell  v.  Bridge- 
water,  10  Cush.  411.  In  Cragie  v.  Mellen,  ^ 
Mass.  7.  it  was  assumed  without  question  tbat 
it  was  tbe  duty  of  the  highway  surveyors  to 
make  safe  and  passable  a  town  way  which 
bad  been  laid  out  for  tbe  inhabitants  of  Cam- 
bridge, and  approved  by  them.  See  also  Cyr 
V.  Dvfoyr,  68  Me.  492.  In  Callenderv.  Marsh, 
1  Pick.  417,  426,  which  has  never  been  ques- 
tioned as  an  authority  (Burr  v.  Leicester,  121 
Mass.  242),  it  is  said  that  the  authority  of  high- 
way surveyors  *•  would  seem  to  include  every- 
thing which  may  be  needed  towards  making 
the  ways  perfect  and  complete,  either  by  lev- 
eling them  where  tbey  are  uneven  and' diffi- 
cult of  ascent  and  descent,  or  raising  them^ 
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where  they  should  be  sunken  and  miry."  In 
consequence  of  this  decision,  and  of  the  sug- 
prestions  contained  in  it,  a  statute  was  passed 
Giving  a  remedy  tp  land  owners  who  sustained 
<lamages  by  any  act  done  in  raising,  lowering, 
or  otherwise  for  the  purpose  of  repairing  a 
hisrbway  or  town  way.  Rev.  Stat.  chap.  25, 
^  6;  Pub.  Stat.  chap.  52,  §  15.  But  as  was 
said  in  Denni6t:^nv.  Clark,125  Mass.  225, "this 
statute  does  not  affect  the  extent  of  the  au- 
thority of  the  public  and  its  officers,  or  the 
principle  upon  which  that  authority  rests."  It 
is  true  that  it  has  been  held  that  the  powers 
and  duties  of  highway  surveyors  were  confined 
to  repairs,  and  that  neither  they  nor  select- 
men had  authority,  by  virtue  of  their  respect- 
ive offices,  to  build  or  contract  for  the  build- 
ing: ot  new  ways,  or  of  ways  that  were  so 
widened  or  altered  that  what  was  to  be  done 
would  amount  to  the  substitution  of  a  new  way 
for  an  old  one,  either  within  the  same  or  other 
lines.  Todd  v.  Rowley,  8  Allen,  51;  Denniston 
V.  Clark,  125  Mass.  220;  Bean  v.  Hyde  Park, 
148  Mass.  245;  Blanrhard  v.  Ayer,  148  Mass. 
174;  Bemisv.  iSjpn/i^/feW,  122  Mass.  110.  There 
is  no  general  rule  defining  what  are  repairs, 
and  what  are  changes  or  alterations  so  radical 
that  they  fairly  cannot  be  called  such.  Proc- 
tor V.  i^one,  supra.  The  original  statute 
creating  the  office  of  highway  surveyors  gave 
them  power  to  amend  as  well  as  to  repair  (Stat. 
1786,  chap.  81,  ^  1);  and  the  law  seems  to  have 
been  liberally  applied  in  favor  of  repairs. 
Though  the  word  **  amend  "  was  omitted  in  the 
Revised  Statutes  and  the  later  revisions,  there 
is  nothing  to  show  that  there  was  any  intention 
to  restrict  the  powers  of  the  surveyors  within 
narrower  limits  than  those  established  by  the 
original  act.  By  Stat.  1877,  chap.  58,  amend 
ing  section  2,  chap.  298,  Stat.  1871,  which  abol- 
ished the  payment  of  highway  and  town  way 
taxes  in  labor  and  materials,  and  provided  that 
towns  should  raise  by  assessment  on  the  polls 
and  estates  by  residents  and  nonresidents  such 
sums  of  money  as  were  necessary  for  making: 
and  repairing  highways  and  town  ways,  it 
was  provided  that  the  sums  so  voted  should 
be  expended  by  the  surveyors  of  highways  and 
the  road  commissioners  in  making  and  repair- 
ing the  ways;  the  difference  between  the  high- 
wity  surveyors  and  road  commissioners  being 
that,  in  the  case  of  the  former,  the  expenditures 
were  to  be  under  the  direction  of  the  select- 
men, but.  in  the  latter,  not.  Section  2  of  chap- 
ter 298,  Stat.  1871,  with  the  amendment  of  chap- 
ter 58,  Stat.  1877,  was  incorp)orated  into  and 
forms  section  31,  chap.  52,  Pub.  Stat.,  on  which 
the  defendant  relies.  The  meaning  of  the 
word  "making"  in  this  connection  does  not 
appear  to  have  been  considered,  or  to  have  re- 
-ceived  any  construction.  In  the  act  establish- 
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ing  the  road  commissioners  it  evidently  meant 
something  more  than  "repairing."  Stal.  1871, 
chap.  158,  ^  2.  In  the  present  and  earlier  stat- 
utes it  seems  to  have  been  used,  in  some  in- 
stances, in  a  sense  which  would  include  build- 
ing or  constructing.  Pub.  Stat.  chap.  52,  t^  13: 
Id.  chap.  49.  S§  9,  75;  Rev.  Stat.  chap.  24. 
S§  10,  44,  47,  64;  Id.  chap.  25.  §§  9,  15;  SUt. 
1796,  chap.  58,  §  1;  Stat.  1818,  chap.  121,  %  1. 
It  is  so  used  in  the  sewer  acts.  Pub.  SUt 
chap.  50.  §§  1, 3,  4.  But  we  do  not  think  that 
it  can  be  construed,  in  the  section  on  which 
the  defendant  relies,  as  authorizing  the  rosd 
commissioners,  whenever  a  new  way  is  laid 
out  in  a  town,  to  goon  and  build  it.  Vragie  v. 
Mellen,  and  Cyr  v.  Dvfovr,  supra.  The  road 
commissioners  are  not  given  power  generaUy 
over  the  laying  out.  making,  discontinuing, 
and  repairing  of  ways,  but  only  such  powers 
as  the  selectmen  and  highway  surveyors  have, 
and  such  as  are  bestowed  by  the  section  under 
consideration.  It  is  clear  that  neither  the  select 
men  nor  highway  commissioners  have  author- 
ity to  build  new  ways.  We  think  that  the 
jurisdiction  of  road  commissioners  is  confined 
to  existing  ways,  within  lines  corresponding 
substantially  to  existing  lines,  and  possibly  to 
making  passable  ways  newly  laid  out  {Cragif 
V.  Mdlen,  supra);  and  that,  as  applied  to 
them,  the  word  "making"  means  more  than 
repairing,  and  may  properly  include  work 
of  the  general  character  of  that  which  they 
were  doing  in  this  case  upon  Central  avenue; 
and  that,  after  the  town  had  made  the  appro^ 
priation,  it  was  for  the  commissioners  in  the 
absence  of  any  further  action  on  its  part  to  do 
tbe  work  with  such  instrumentalities  and  in 
such  manner  as  seemed  to  them  best.  Pratt 
y.  Weymouth,  and  Henttessey  v.  Nev  Bedford, 
svpra.  Although  the  duty  of  completing  the 
road  according  to  the  layout  and  order  of  tbe 
county  commissioners  is  imposed  by  statute 
upon  the  town,  there  can.  we  think,  be  no 
question  that  the  town  fiilfllls  the  duty  thus 
imposed  upon  it  if  the  money  uecessary  to 
carry  out  the  order  of  the  county  commission- 
ers is  appropriated  by  it.  and  the  work  is  done 
by  public  officers  duly  chosen  by  it.and  within 
whose  jurisdiction  it  comes.  Whether  tbe 
work  is  done  by  public  officers,  or  by  persons 
specially  appointed  by  ihe  town,  it  is  eijuaily 
within  the  power  of  the  county  commissioners 
to  see  that  their  order  is  complied  with.  The 
fact  that  the  town  voluntarily  adopted  the  stat- 
ute providing  for  the  election  of  road  commis- 
sioners can  make  no  difference  as  to  whether 
the  commissioners  were  or  were  not  acting  as 
public  officers.  Tindley  v.  Salem,  supra.  A 
majority  of  the  court  think  that  the  exceptions 
should  be  overruled,  and  it  is  so  ordered. 
Erceptions  overruled. 


1895. 
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IOWA  SUPREME   COURT. 


Charles  EASTON  et  al,  AppU., 

f>. 

Josephene  HUOTT,  Defendant, 

and 

Telagie  HUOTT  ei  al,  Interveners,  Appelleee. 

( Iowa ) 

Nonresideiit  aliens  may  inherit  ttont  an 
alien  resident  land  situated  In  a  state  whose 


statutes  probibit  nonresident  aliens  from  acquir- 
inflr  title  to  land  in  the  state,  except  that  the  widow 
and  heirs  of  aliens  who  have  acquired  lands  in 
the  state  may  hold  such  lands  by  devise  or  descent 
for  a  period  of  ten  years. 

(Octobers,  1806.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
District  Court  for   Jefferson  County  in 


Note.— Alien's  right  to  inherit. 
I.  The  eomnuyti-law  doctrine, 
II.  Upon  what  the  right  depends, 
in.  Potcer  of  the  states  to  regulcUe. 
IV.  In  lands  granted  for  military  services  and  ccl- 

onization, 
V.  Inheritance  of  patent  lands. 
VI.  Effect  of  annexation  of  terHtory  or  division 

of  an  empire. 
VII.  The  effect  of  naturalization. 
Vin.  Effect  of  marriage  with  an  alien  and  reding 
ahroad. 

As  to  the  effect  of  state  Constitutions  and  statutes 
upon  the  question  of  inheritance  by  or  from  an 
alien,  see  note  to  DeWolf  v.  Middleton  (R.  I.)  ante, 
148. 

Upon  the  question  of  the  effect  of  state  statutes 
and  Constitutions  upon  inheritance  througrh  an 
alien,  see  note  to  Beaven  v.  Went  (DI.)  ante,  85. 

The  effect  of  treaties  upon  the  right  of  aliens  to 
nherit  will  form  a  separate  note. 

As  to  treaty  guaranties  to  aliens,  see  note  to  Gan- 
dolfo  v.  Hartman  (Cal.)  16  L.  R.  A.  277. 

Upon  the  question  of  disability  .of  aliens  and  the 
escheat  of  property,  see  note  to  American  Mortg. 
Co.  v.  TennlUe  <Ga.)  12  L.  R.  A.  629,  and  t)Hef  in 
Toole  v.  Toole  (N.  Y.)  2  L.  R.  A.  466. 

I.  The  common-law  doctrine. 

Where  the  title  to  real  estate  is  created  by  oper- 
ation of  law,  as  in  the  case  of  a  title  by  descent,  the 
common  law  prohibits  an  alien  from  inheriting, 
and  therefore,  under  such  law.  there  can  be  no 
descent  by,  from,  or  through  an  alien,  for  the 
reason  that  an  alien  has  no  inheritable  blood,  and 
the  law,  qiuB  nihU  frustra,  will  never  cast  descent 
upon  any  one  who  cannot  hold  the  estate,  no  notice 
being  taken  of  an  alien  heir  on  whom  the  inheri- 
tance cannot  be  cast. 

At  common  law  inheritance  is  understood  to  de- 
scend through  the  channel  of  blood  or  consanguin- 
ity, and  when  that  blood  is  corrupted  by  alienage 
or  infamy  the  inheritance  is  altogether  obstructed 
or  diverted  into  a  different  channel.  Jackson.  Fitz 
Simmons,  v.  Fitz  Simmons,  10  Wend.  9,  24  Am.  Dec. 
198  (1832). 

The  above  propositions  of  law  are  supported  by 
the  following  authorities :  Jenkins  v.  Noel,  3  Stew. 
(Ala.)  79  (1830);  Smith  v.  Zaner,  4  Ala.  99, 106  (1842); 
Harley  v.  State,  40  Ala.  689, 696  (1867*:  Norris  v.  Hoyt, 
18  Cal.  217  (18S1):  FarreU  v.  Enrlght,  12  Cal.  460  (1869); 
Walker  v.  Potomac  Ferry  Co.  3  MacArth.  440 
(1879);  Jost  v.  Jost,  1  Mackey,  487  a882);  Wunderle  v. 
Wunderle,  144  HI.  40. 19  L.  R.  A.  84  (l«98i;  Eldon  v. 
I>oe,  Wynn,  6  Blackf.  841  a842);  Doe,  Huddleston, 
v.  Lazenby,  1  Ind.  234  (1848),  Smith  dnd.)  206  (I860): 
Furenes  v.  Mickelson,  86  Iowa,  608  (1892);  Stemple  v. 
Herrainghouser,  8  G.  Greene,  408  (1852);  Fry, 
Vaughan.  v.  Smith,  2  Dana.  38  (1884);  Hunt  v.  War- 
nicke,  Hardin  (Ky.)  61  (1806);  Elmondorff  v.  Car- 
michael,  3  Litt.  (Ky.)  472,  14  Am.  Dec.  86  (1823i; 
Stevenson  v.  Dun  lap,  7  T.  B.  Mon.  134  (1824);  Trimble 
V.  Harrison.  1  B.  Mon.  140  (1840);  White  v.  White,  2 
Met.  (Ky.)  185  (1860);  Yeaker  v.  Yeaker,  4  Met.  (Ky.) 
53,  81  Am.  Dec.  530  a862);  Guyor  v.  Smith,  22  Md. 
31  L.  R.  A. 


239, 247,  85  Am.  Dec  650  a864);  Buchanan  v.  Deshon, 

1  Harr.  &  G.  280  (1827);  Slater  v.  Nason,  15  Pick.  346, 
849  (1884);  Piper  v.  Richardson,  9  Met.  167  (1846);  Wil- 
bur V.  Tobey,  16  Pick.  177  a864);  Foss  v.  Crisp,  20 
Pick.  124  (1888);  Wacker  v.  Wacker,  26  Mo.  426  (1868); 
Farrar  v.  Dean,  24  Mo.  16  (1866);  Utassy  v.  Gieding- 
hagen  (Mo.)  33  S.  W.  444  a896);  Montgomery  v. 
Dorlon,  7  N.  H.  475  (1855);  Ettenhelmer  v.  Heffeman, 
66  Barb.  374, 877  (1878);  KUfoy  v.  Powers,  8  Dem.  198 
(1884);  Re  Beck,  81  N.  Y.  S.  R.  966  (1890);  Mick  v.  Mick, 
10  Wend.  879  (1888);  Jackson,  Fitz  Simmons,  v.  Fitz 
Simmons,  10  Wend.  9.  24  Am.  Dec.  198  (1882);  Eng- 
lishbee  v.  Helmuth,  7  N.  Y.  Legal  Obs.  186, 189  (1849); 
Overlng  v.  Russell,  82  Barb.  263,  285  (1860);  Beck  v. 
McGinis,  9  Barb.  85  (1850);  Jackson,  Gansevoort,  v. 
Lunn,  3  Johns.  Cas.  1C9  (18U2);  Re  Leefe,  4  Edw.  Ch. 
395,  407  (1844);  People  v.  Conklin,  2HU1,  67  (1841); 
Heenoy  v.  Brooklyn  Benev.  Soc.  33  Barb.  360  (1861); 
Larreau  v.  Davignon,  6  Abb.  Pr.  N.  S.  367  (1866); 
Mooers  v.  White,  6  Johns.  Ch.  380  (1822);  Renner  v. 
MuUer,  12  Jones  &  S.  636  a879);  Lynch  v.  Clarke,  1 
Sandf.  Ch.  583  (1844);  Banks  v.  Walker,  8  Barb.  Ch.  446 
(1848);  McCarthy  v.  Marsh.  5  N.  Y.  263, 274  (1861);  Par- 
ish V.  Ward,  28  Barb.  328  (1855);  Redpath  v.  Rich,  8 
Sandf.  79  (1849):  People  v.  Irvin,  21  Wend.  128  (1889); 
McGregor  v.  Comstock.  8  N.  Y.  409  (1850);  Jackson, 
Doran,  v.  Green,  7  Wend.  333  (1831):  Wadsworth  v. 
Wadsworth,  12  N.  Y-  376  (1855);  Munro  v.  Merchant, 
28  N.  Y.  9  (1863);  Atkins  v.  Kron,  5  Ired.  Eq.207,  210 
(1848);  Copeland  v.  Sauls,  1  Jones,  L.  70  (1863);  Camp- 
bell V.  Campbell,  6  Jones.  Eq.  246  (1850);  Den,  Paul, 
V.  Ward.  4  Dev.  L.  247  (1833);  Rutherford  v.  Wolfe, 

3  Hawks,  272  (1824);  Jackson  v.  Burns,  3  Binn.  76 
(1810);  Haigh  v.  Haigh,  9  R.  I.  26  a868):  Laurens  v. 
Jenney,  1  Speers.  L.  366,  365  (1848);  McCaw  v.  Gal- 
bralth,  7  Rich.  L.  74,  84  a863);  Richards  v.  M'Daniel, 

2  Mill,  Const.  18  (1818):  Ennas  v.  Franklin,  2  Brev. 
898  (1810);  McClenaghau  v.  McCIenaghan,  1  Strobh. 
Eq.  295,  321,  47  Am.  Dec.  682  (1847);  Trezevant  v. 
08born,3  Brev.  29  (1812);  Scott  v.  Cohen,  2  Nott  & 
M'C.  293,  297  (1820);  Dupont  v.  Pepper,  Harp.  Eq. 
5  (1824);  Baker  v.  Shy,  9  Heisk.  85,  89  (1871):  Hinkie  v. 
Shadden,  2  Swan,  46,  49  (1852);  Emmett  v.  Emmett, 
14  Lea,  369, 371  (1884);  Blythe  v.  Easterling,  20  Tex. 
566  a857);  Barclay  v.  Cameron,  25  Tex.  233  (1860);  An- 
drews V.  Spear,  48  Tex.  567  (1878);  Hubbard  v.  Good- 
win, Kennedy  v.  Goodwin,  3  Leigh,  492,  609  a878); 
Com.  V.  Bristow.  6Call  (Va.)  60  (1806);  Read  v.  Read, 
5  Call  ( Va.)  160  (1804):  Sands  v.  Lynham,  27  Gratt.  291, 
21  Am.  Rep.  848  (1876);  Fairfax  v.  Hunter.  11  U.  S. 
7  Cranch.  603, 3  L.  ed.  453  U813);  McCreery  v.  Somer- 
vilie,  22  U.  S.  9  Wheat  854,  6  L.  ed.  109  (1824);  Levy  v. 
McCartee,  81  U.  S.  6  Pet.  102,  8  L.  ed.  334  <1832);  Blight 
V.  Rochester,  20  U.  S.7  Wheat.  535,  6L.  ed.  516(1822); 
Ooss  v.  De  Valle,  1  CJlff.  282  (1859);  Branagh  v. 
Smith,  46  Fed.  Rep.  517  (1891);  Spratt  v.  Spratt,  28  U. 
S.  1  Pet  348,  7  L.  ed.  171  (1828),  29  U.  S.  4  Pet.  303, 7  L. 
ed.  897  a880);  Orr  v.  Hodgson,  17  U.  S.  4  Wheat.  453, 

4  L.  ed.  613  (1819);  Dumoncel  v.  Dumoncel.  13  Ir.  Eq. 
Rep.  92  (1848):  Colling  wood  v.  Pace,  1  Vent  413 
(ie64),lKeb.  671  (1645). 

The  common-law  rule  prevails  in  equity,  for  the 
reason  that  equitable  estates  are  subject  to  the 
same  modes  and  conditions  as  corresponding  legal 
estates.    Cross  v.  De  Valle.  supra. 

Alienage  in  any  mediate  ancestor  will  interrupt 
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favor  of  interveners  in  an  equity  proceeding  to 
determine  the  ownership  of  certain  real  estate 
of  which  Xavier  Hiiott  died  seised,  which 
recognized  the  claims  of  interveners,  who  were 
alien  heirs  of  decedent.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Jones  A  Fallen*  for  appellants: 

The  common-law  doctrine  that  an  alien  bad 

no  inheritable  blood  had  been  adopted  as  the 

law  of  the  land  before  (he  adoption  of  our 

Constitution. 

Stemple  v.  Herminghouser,  8  G.  Greene,  408. 


the  deecent  between  persons  who  are  capable  of 
taking  and  traosmittiDgr  lAnd  by  descent.  Murray 
V.  Kelly,  27  Ind.  42  (1886). 

So  that  children  of  a  parent  still  alive  cannot  de- 
rive an  inheritance  when  such  parent  is  Incapableof 
acquiring  that  inheritance  on  account  of  alienage. 
Walker  v.  Potomac  Ferry  Co.  8  MacArth.  iiO  (1879). 

Even  a  natural-born  subject  cannot  take  by  rep- 
resentation from  an  alien,  because  an  alien  has  no 
inheritable  blood  through  which  a  title  can  be  de- 
duced. Jinkins  v.  Noel,  8  Stew.  (Ala.)  79  (i880); 
St«mple  v.  Herminghouser,  8  O.  Greene,  408  (1858); 
Campbell  v.  CampbeU.  5  Jones,  Eq.  Wi  (1860);  Mo- 
Clenaghan  v.  McClenaghan,  1  Strobh.  Bq.  296, 321, 
47  Am.  Dec.  682  (1847). 

In  Lambert  v.  Paine,  7  U.  S.  3  Cranch,  97,  2  L.  ed. 
377  (1806),  it  was  said  to  be  questionable  whether  a 
British  subject,  bom  in  England  in  the  year  1760, 
and  who  always  resided  there,  could,  m  the  year 
1786.  take  and  hold  lands  in  Virginia  by  descent  or 
by  devise. 

In  a  later  case,  the  circuit  court  held  that  a 
British  subject  could  not,  In  the  year  17U8,  inherit 
lands  in  the  United  States  from  a  citizen  of  such 
state.    Contee  v.  Godfrey,  1  Cranch,  C.  C.  479  (1808). 

So,  in  Read  v.  Read.  5  Call  ( Va.)  160  (1804),  it  was 
held  that  a  British  subject  who  was  born  before 
the  Revolution  could  not,  prior  to  the  treaty  of 
1794  between  the  United  States  and  Great  Britain, 
inherit  lands  in  the  United  States. 

Upon  the  signing  of  the  Declaration  of  Inde- 
pendence all  British  subjects  became  aliens  to 
the  United  States,  and  therefore  incapable  of  tak- 
ing by  descent.  Com.  v.  Bristow,  6  Call  (Va.)  60 
(1806). 

And  as  an  alien  cannot  inherit  at  common  law, 
so  be  cannot  interrupt  the  descent  of  others,  and 
therefore  the  next  of  kin  will  in  such  a  case  in- 
herit. Wunderle  v.  Wunderle,  144  III.  40, 19  L,  R. 
A.  84  (1898);  Englishbee  v.  Heimuth,  7  N.  Y.  Legal 
Obs.  186, 189  (1849);  Vaux  v.  Xesblt,  1  McCord,  Eq. 
352,  372  (1826);  Jackson,  Fitz  Simmons,  v.  Fitz  Sim- 
mons. 10  Wend.  9.  24  Am.  Dec.  198  (1828):  Smith  v. 
Zaner,  4  Ala.  99,  106  (1842);  StempJe  v.  Herming- 
houser, and  McClenaghan  v.  McClenaghan,  supra; 
Scott  V.  Cohen,  2  Nott  &  MT.  288,  297  (1820). 

And  in  such  a  case  a  more  distant  relative,  who 
is  a  citizen,  is  entitled  to  inherit.  Halyburion  v. 
Kershaw,  3  Desauss.  Eq.  106  (1810). 

So,  where  lands  descended  to  four  coparce- 
ners, one  of  whom  was  an  alien,  it  was  held  that 
the  other  three  were  entitled.  Contee  v.  Godfrey, 
ICranch.C.C.  479(1808). 

And  nothing  less  than  a  plain  and  express  statu- 
tory provision  in  relation  to  land  can  change  the 
rule  of  the  common  law.  Stemple  v.  Herming- 
houser, 8  G.  Greene,  406  (1852). 

Nonresident  aliens  therefore  cannot  claim 
through  an  intestate  prior  to  the  passing  of  the 
California  statute.  Norrts  v.  Hoyt,  18  CaL  217 
(1861). 

If  one  who  has  been  naturalized  dies  leaving  his 
eldest  Eon  an  alien,  and  a  younger  son  a  citizen, 
the  younger  son  inherits  taking  immediately  from 
his  father.  Campbell  v.  Campbell,  5  Jones,  Eq.  246 
(1859). 

But  if  one  who  has  been  naturalized  dies  leaving 

a  nephew,  a  citizen,  the  son  of  an  alien  brother, 

such  nephew  cannot  inherit  to  his  uncle  whether 

his  father  be  dead  or  living,  if  ho  cannot  take  im- 

"^ lately,  and  representation  would  of  no  value, 

father  was  an  alien.    Ihid, 

H.A. 


So,  if  one  who  has  been  naturalized  dies  leaving 
a  grandson,  a  citizen,  the  child  of  a  son  who  was  an 
alien,  such  grandson  cannot  inherit,  for  he  cannot 
take  immediately,  and  although  his  father  be  dead 
representing  him  will  be  unavailing.    Ibid, 

If  the  land  descended  to  the  next  heir  immedi> 
ately,  as  from  brother  to  brother,  and  not  medi> 
ately,  or  by  representation,  it  was  no  objection  to 
the  vesting  of  the  title  in  the  immediate  heir  by 
descent  that  such  heir,  and  the  person  from  whom 
the  estate  descended,  had  no  common  or  inheritable 
blood,  except  such  as  was  derived  from  a  common 
ancestor  who  was  an  alien;  But  if  the  first  imme- 
diate heir  was  an  alien,  so  that  he  could  not  have 
inherited  the  estate  if  living,  those  who  could  only 
claim  through  him  by  representation,  and  not  ap- 
the  next  immediate  heirs  to  the  deceased  owner  of 
the  estate,  were  also  passed  by,  and  they  could  not 
inherit  by  representation  through  the  blood  of  such 
alien.  Jackson,  Fitz  Simmons,  v.  Fitz  Simmons,  10- 
Wend.  9, 11,  34  Am.  Dec.  199  (1882). 

Therefore,  if  an  alien  had  children  bom  within 
the  King^s  dominion,  or  such  children  were  natu- 
ralized, they  might  inherit  from  each  other. 
IMtL 

Children  bom  abroad,  of  alien  parents  who  sub- 
sequently became  residents,  and  whose  parents  be- 
came naturalized  citizens  before  such  children  ar- 
rived at  the  age  of  twenty-one,  were  held  entitled 
to  inherit.  Renuer  v.  Muller,  12  Jones  &  S.  535 
(1879). 

And  it  has  been  held  necessary  to  cite  a  nonresi- 
denc  alien  brother  and  sister  of  a  decedent  upon 
application  for  the  probate  of  a  will.  Kilfoy  v. 
Powers,  3  Dem.  198  (1884). 

But  the  disability  does  not  extend  to  personal 
property.  Beck  v.  McGIllls,  9  Barb.  86  (I860);  Meak- 
ings  V.  Cromwell,  6  N.  Y.  136  (1851);  Megrath  v. 
Roberison,  1  Desauss.  Eq.  446,  449  (1796). 

The  common-law  rule  excluding  all  tracing  their 
descent  through  uninheritable  blood  was  never  in 
force  in  the  state  of  Connecticut,  and  therefore 
first  cousins  of  the  deceased,  notwithstanding 
their  relationship  to  him  through  alien  ancestors, 
were  held  entitled  to  inherit.  Campbell's  Appeal, 
64  Conn.  277,  24  L.  R.  A.  667  (1894). 

It  is  a  settled  principle  in  the  common  law  that 
the  descent  between  brothers,  or  between  a 
brother  and  sister,  is  immediate,  and  the  alienage 
of  the  father  does  not  impede  the  descent  between 
children.  The  father  is  medium  differentt aa  mpt inU^ 
but  not  medium  differetis  TiarcditaCfe.  Luhrs  r. 
Eimer,  80  N.  Y.  179  (1880>:  Smith  v.  Mulilgnn.  11 
Abb.  Pr.  N.  S.  438,  441  (1871;  Bradley  v.  Dwight,  tiCJ 
How.  Pr.  300  (1881):  Banks  v.  Walker,  8  Barb.  Ch. 
446  (1848);  Jackson,  Doran,  v.  Green,  7  Wend.  dSS 
(1831);  McGregor  v.  Comstock,  3  N.  Y.  409  <1850  ; 
Renner  v.  MUller,  67  How.  Pr. 229. 232(18791;  Camp- 
bell V.  Campbell,  5  Jones.  Eq.  246  a859;. 

And  this  is  so  for  the  reason  that  brothers  and 
sisters  inherit  from  each  other,  and  therefore  a 
parent,  if  living  and  an  alien,  is  passed  by.  Ren- 
ner V.  Muller,  12  Jones  &  S.  535  (1879). 

And  for  the  further  reason  that  they  are  respec- 
tive stocks  of  descent,  and  alienism  is  an  impedi- 
ment only  where  it  comes  between  the  stock  of 
descent  and  the  person  claiming  to  take.  Luhrs  v. 
Elmer,  80  N.  Y.  179  (1880). 

If  some  of  the  persons  answering  the  deserip. 
tion  of  heirs  are  incapable  of  taking  by  reason  of 
alienage,  they  are  disregarded  and  the  w^hole  title 
vests  In  those  heirs  competent  to  lake,  provided 


1895. 


Easton  v.  Huott. 


179 


The  question  was  fully  settled  in  King  v. 
}Vare,  ^  Iowa,  97,  that  the  nonresident  alien 
heirs  could  not  inherit  any  share,  but  the  whole 
would  pass  to  the  heirs  who  were  residents  of 
this  state. 

The  intention  of  the  saving  clause  of  the 


statute  was  to  fix  the  rights  of  nonresident 
widows  and  heirs  of  nonresident  aliens  who 
had  heretofore  acquired  lands  under  the  laws 
of  Iowa. 

If  a  nonresident  alien  had  acquired  property 
in  this  state  under  our  laws  heretofore  in  force. 


they  are  not  compelled  to  trace  the  inberltance 
thron^b  an  alien.    IMA. 

In  such  a  case  the  inberitaDoe  will  not  pass 
throivh  bim,  but  will  pass  by  bim  to  tbe  next  one 
vho  is  competent.    Renner  v.  Muller,  supra. 

Tbe  above  rule  was  beld  not  to  be  cbanired  by  the 
New  York  statute  of  1786.  wbicb  changed  tbe  order 
of  descent  so  as  to  allow  brothers  and  sisters  to  take 
where  there  was  no  father  Uvinsr,  or,  if  living,  he 
was  incapable  of  takio«r  by  reason  of  alienage,  not, 
however,  through  the  father,  but  immediate  from 
tbe  decedent  as  at  common  law.    Ibid. 

Tbe  rule  which  enables  brothers,  sons  of  an  alien 
father,  to  inherit  of  each  other  for  the  reason  that 
the  descent  between  them  is  immediate,  applies 
t)etween  one  of  the  brothers  and  the  representa- 
tives of  the  other,  and  also  between  the  represen- 
tatives of  both.    Renner  v.  Muller,  supra. 

But  it  is  otherwise  in  the  case  of  a  descent  from 
cousin  to  cousin.  Jackson,  Doran,  v.  Green,  7 
Wend.  333  (1831). 

Tbe  common-law  rule  by  which  aliens  were  pre- 
cluded from  inheriting  lands  prevailed  in  the  state 
of  New  York,  but  was  modified  by  the  laws  of  1845, 
chap.  U5.    Lynch  v.  Clarke,  1  Sandf.  Cb.  583  (1844). 

And  it  has  been  stated  that  the  question  as  to  the 
right  of  a  nonresident  alien  to  hold  property  at 
common  law  and  under  the  civil  law  is  a  matter  be- 
tween the  alien  and  the  government,  and  cannot 
be  called  in  question  in  a  collateral  proceeding  be- 
tween individuals.    Racoulllat  v.  Bansevain,  32  Cal. 

3;«,  386  am). 

So,  it  has  been  beld  that  tbe  proof  of  alienage  in  a 
collateral  proceeding  will  not  deprive  an  alien  of 
real  estate.    Ramires  v.  Kent,  3  Cal.  558  (1862). 

Wheru  a  native  of  New  York,  who  resided  and 
owned  land  in  tbe  state  at  tbe  time  of  the  Revolu- 
tiouary  war,  at  which  time  he  Joined  the  British  and 
60  continued  until  after  the  Declaration  of  Inde- 
pendence, leaving  in  the  year  1788  with  bis  family, 
except  biseldeetson,  for  Nova  Scotia,  but  dying  on 
the  passage,  his  family  subsequently  settling  in 
that  country,  except  such  eldest  son,  who  remained 
in  the  state  in  possession  of  the  property  until  1838, 
when  be  died  leaving  children,— it  was  beld  that 
the  children  of  such  eldest  son  were  entitled  to  tbe 
estate  as  against  their  alien  uncles  and  aunts,  who 
were  children  of  the  original  owner,  who  by  his 
electing  to  continue  bis  allegiance  to  the  British 
government  became  an  alien.  Orser  v.  Hoag,  3 
HDL,  TO  (1840). 

Although  in  the  cases  of  Blytbe  v.  Easterllng,  SO 
Tex.  665(1857),  and  Barclay  v.  Cameron,  25  Tex.  283 
•1860i.  the  court  found  that  tbe  common-law  rule 
Tirecluding  an  alien  from  taking  by  descent  was  In 
force  in  Texas,  yet  the  more  recent  cases  would 
seem  to  doubt  the  correctness  of  such  holding,  and 
to  decide  that  such  rule  did  not  exist  in  that  state. 

So.  it  has  been  beld  that  prior  to  March,  1836,  the 
laws  of  Mexico,  which  were  based  upon  the  civil 
law,  were  in  force  in  Texas,  tbe  state  Constitution 
of  that  year  and  the  act  of  1840,  together  with  the 
old  Mexican  laws,  forming  the  Code.  Barrett  v. 
KeUy,  31  Tex.  476,  481  (1888). 

Again  in  the  same  case,  it  was  stated  that  the 
Texas  act  of  1840,  wbicb  repealed  all  laws  in  force 
prior  to  September  1.  1886,  and  adopted  the  com- 
mon law  of  England  as  a  rule  of  decision,  so  far 
as  it  was  not  inconsistent  with  tbe  Constitution 
or  tbe  act  of  Congress  then  in  force,  abolished  all 
the  laws  relating  to  alienage  so  far  as  they  were  of 
Mexican  or  Spanish  origin. 
31  L.R.  A, 


In  that  case  the  court  also  said  that  upon  tbe  an- 
nexation of  tbe  republic  to  tbe  United  States  in 
1845  none  of  tbe  citizens  of  the  United  States  were 
aliens  to  Texas  and  vUt  verm^  and  all  tenses  for  in- 
voking tbe  common  law  of  Bngland  or  the  Con- 
stitution or  statute  laws  of  the  state  on  tbe  subject, 
in  suits  between  citizens  of  Texas  and  those  in 
other  parts  of  the  United  States,  were  swept  away. 
The  court,  however.  In  that  case  held  that  an 
alien  could  defend  bis  title  against  any  one  but  the 
government,  and  based  its  decision  upon  tbe  prin- 
ciples of  tbe  common  law,  as  laid  down  In  the  New 
York  case  of  Jackson,  Smith,  v.  Adams,  7  Wend. 
868  (1831). 

These  holdings  would,  however,  appear  to  be 
contrary  to  the  case  of  Sabriego  v.  White,  30  Tex. 
576.  588  (1868),  wherein  the  court  held  that  art.  44  of 
Pasch.  Dig.  (Tex.)  p.  288,  note,  showed  beyond  all 
controversy  that  the  common-law  rule  that  an 
alien  cannot  cast  descent  upon  an  alien  was  wholly 
inapplicable  to  tbe  republic  of  Texas,  and  that  tbe 
decision  in  Mc Kinney  v.  Saviego,  SOU.  8. 18 How. 
286,  15  L.  ed.  866,  was  pronounced  under  a  total  mis- 
apprehension of  the  state  law  at  the  time  tbe  plain- 
tifl^s  rights  accrued. 

They  are  also  contrary  to  the  opinion  of  tbe  court 
in  Settegast  v.  Schrimpf,  85  Tex.  323,  342  (1872),  and 
to  the  case  of  Andrews  v.  Spear,  48  Tex.  567,  580 
(1878);  and  to  tbe  still  later  case  of  Hanrick  v.  Han- 
rick,  54  Tex.  113  a880).  61  Tex.  666, 602  (1884),  63  Tex. 
623  (1885),  wherein  the  court  expressly  beld  that  the 
Texas  statute  of  1840,  regulating  descent  and  dis- 
tribution, was  not  rei>ealed  by  the  adoption  of  the 
Constitution  of  1845,  but  continued  in  force  until 
re-enacted  in  1848,  and  that  therefore  tbe  common- 
law  rule  was  never  in  force  in  that  state. 

II.  Upan  what  the  right  depends. 

It  is  a  general  rule  of  tbe  common  law  that  tbe 
title  to  real  property  must  be  acquired  and  pass 
according  to  tbe  lex  rei  stUt^  and  tbe  rule  not  only 
applies  to  the  alienations  and  acquisitions  made  by 
tbe  acts  of  tbe  parties,  but  also  to  tbe  estates  and 
rights  acquired  by  operation  of  law,  the  principle 
originally  applicable  as  between  countries  entirely 
foreign  to  eachotber  prevailing  among  tbe  states 
of  tbe  American  Union.  From  such  a  rule  the 
doctrine  results  that  the  title  of  aliens  to  land 
within  the  limits  of  the  several  states  is  matter  of 
state  regulation.  Wunderle  v.  Wunderle,  144  III 
40.19L.  R.A.84(1803). 

The  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  tbe  time  of  the  descent  cast 
Orser  v.  Hoag,  8  Hill,  79  (1842):  Inglis  v.  Sailor's 
Snug  Harbor.  28  U.  S.  3  Pet.  99,  7  L.  ed.  617  (1830). 

And  the  capacity  to  take  must  then  exist.  Sem- 
ple  V.  Hermingbouser,  3  G.  Greene,  408  (1852». 

The  laws  of  descent  in  the  state  of  New  York  em- 
brace and  make  no  distinction  between  a  native- 
born  and  a  naturalized  citizen,  and  the  question. 
Who  are  entitled  to  Inherit?  must  be  determined  by 
tbe  law  and  tbe  facts  existing  at  tbe  time  of  the 
death  of  the  intestate.  Larreau  v.  Davignon,  5 
Abb.  Pr.  N.  S.  867  (1806). 

III.  Power  of  the  Htatc»  to  regidate. 
Each  state  has  the  undoubted  right  to  enact  laws 
regukting  the  descent  of  a  succession  to  property 
within  its  limits,  and  to  permit  inheritance  by  or 
from  an  alien.  Harley  v.  State,  40  Ala.  689,  696 
(1867);  Re  Gill's  Estate,  79  Iowa,  :i96,  9  L.  R.  a! 
126(1890);  McClenaghan  v.  McClenaghan,  1  Strobb. 
Eq.  295,  321,  47  Am.  Dec.  532  (1847). 
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justice  and  good  faith  required  our  legislature 
to  enact  the  saving  clause  to  protect  the  widow 
and  heirs  of  such  nonresident  aliens  and  the 
true  construction  of  said  section  undoubtedly 
means  nonresident  aliens.  This  act  does  not 
apply  to  resident  aliens. 

King  v.  Ware,  mpra. 

Messrs.  Wilson  &  Hinkle  for  appellees. 


Robioson,  J.,  delivered  the  opinion  of 
the  court : 

The  facts  admitted  by  the  demurrer  are  sub- 
stantially as  follows :  Xavier  Huott  was  an 
alien,  but  a  resident  of  Jefferson  county,  in 
this  state.  In  March,  1870,  he  acquired  the 
absolute  title  to  140  acres  of  land  in  that 
county;  and  in  September,  1898.  he  died  in- 


But  when  a  state  makes  aliens  capable  of  taking 
lands  by  descent  within  its  own  territory,  it  by  no 
means  makes  them  citizens  of  the  United  States, 
nor  does  it  grive  them  any  capacity  to  take  by  de- 
scent, or  in  any  other  capacity  whatever  in  any 
ottier  state,  each  state  having  the  undoubted  right 
to  regulate  the  law  of  descents  within  Its  own 
limits.    Montgomery  v.  Dorion,  7  N.  H.  43B  a885). 

In  Engllshbee  v.  Helmuth,  7  N.  Y.  Legal  Obs.  186. 
189  (1849),  the  court  stated  that  the  legislature  might 
remove  the  disability  of  an  alien  heir  and  authorize 
him  to  take  as  by  descent,  but  that  the  state  could 
not  by  special  act  authorize  an  alien  or  nearer  kin 
to  take  to  the  exclusion  of  a  citizen  of  kin  more  re- 
mote, as  it  would  be  devesting  an  heir  who  had  ac- 
quired a  title  under  the  general  law  of  inheritance, 
but  that  where  there  were  no  heirs  who  could  be 
alTected.  and  the  property  was  in  or  must  go  to  the 
people,  the  legislature  had  the  power  to  authorize 
the  party  to  take  as  by  descent,  or  in  any  other 
manner. 

rv.  In  lan6»  granted  f  or  milUary  services  and  eolonU 
zatUtn. 

In  Jackson,  People,  v.  Btz,  5  Cow.  314  (18aJ8),  it 
was  held  that  a  grant  of  lands  to  an  alien  soldier 
for  military  services  during  the  Re%'olutionary  war 
enabled  the  heirs  of  such  soldier  who  died  during 
the  war  to  Inherit  even  though  they  were  aliens. 

So,  in  the  case  of  Wamell  v.  Finch,  15  Tex.  163 
<1855).  it  was  held  that  the  aUen  heir  of  one  who 
had  fallen  with  either  of  certain  persons  specially 
named  therein  could  hold  under  a  grant  of  laud 
from  the  government  directly  to  the  heir,  and  that 
where  the  grant  from  the  government  was  to  the 
heir,  if  not  in  contravention  of  law  nor  obtained 
through  fraud,  such  heir  could  take  and  bold  under 
the  grant  as  well  as  if  he  had  been  a  citizen,  but 
such  was  not  the  case  If  the  alien  heir  claimed  by 
descent  cast  from  the  father;  and  that  if  the  father 
was  the  grantee  the  alien  heir  could  neither  take 
nor  hold  lands  by  such  title. 

Where  a  patent  was  granted  in  the  year  1846,  **to 
the  heirs  of  an  intestate"  dying  in  1835,  It  was  held 
that  such  patent  inured  only  to  the  benefit  of  those 
who  were  his  heirs  at  the  time  of  his  death,  and 
did  not  include  those  who  became  his  heirs  before 
the  patent  by  reason  of  the  removal  of  their  alien- 
age, but  that  with  respect  to  the  grants  of  the  leg- 
islature to  the  heirs  of  those  who  fell  while  serving 
under  a  certain-named  person  in  the  war,  it  was 
otherwise.    Hornsby  v.  Bacon,  2U  Tex.  656  a«57). 

In  Holliman  v.  Peebles,  1  Tex.  673  (1846),  the  ques- 
tion was,  whether  a  foreign  colonist  who,  under  the 
colonization  laws  of  1828  bad  received  a  league  of 
land  as  the  head  of  a  family  from  the  government 
of  Mexico,  but  never  at  any  time  had  a  permanent 
domicil  nor  introduced  his  property  into  the  coun- 
try, and  finally  adandoned  the  same,  was  entitled 
to  hold  the  lands  so  received  by  him  under  the  laws 
of  the  colonization,  and  whether  the  plaintiffs,  as 
aliens,  were  disabled  from  continuing  the  action 
to  recover  the  property.  The  court  held  that  he 
had  no  power  to  hold  such  lands,  and  that  under 
the  laws  of  Mexico,  his  heirs,  being  aliens,  could 
not  maintain  the  action  as  they  had  no  title  by  in- 
heritance. 

So,  in  Yates  v.  lams,  10  Tex.  168  (1853),  it  was  held 
that  under  the  general  principles  which,  pervaded 
81  L.  R.  A. 


the  law  in  1823,  and  under  which  the  grant  In  ques- 
tion  was  made,  and  upon  the  general  policy  of  the 
government  in  relation  to  the  right  of  property-  in 
lands  granted  for  colonization,  the  heir  of  an  in- 
testate, domiciled  out  of  the  republic  of  Mexico, 
could  not  acquire  title  by  inheritance  to  lands  of 
the  intestate  who  died  in  the.province  of  Texas. 

V.  Inheritance  of  patent  lands. 

In  King  v.  Ware,  58  Iowa,  97  (1880),  the  defendant 
averred  that  the  intestate  was  a  nonresident 
alien,  and  that  eight  of  his  children  were  foreign 
aliens;  that  two  of  his  sons,  residents  and  citizens 
of  that  state,  inherited  the  whole;  that  subse- 
quently one  of  such  sons  died  leaving  his  share  to 
his  widow,  who  with  the  survivor  of  such  two  sons 
sold  to  the  defendant.  The  plaintiff  claimed  title 
to  an  undivided  interest  by  virtue  of  a  purchase 
from  one  of  the  nonresident  alien  children  of  the 
intestate.  The  court  held  that,  the  title  of  the 
intestate  having  been  acquired  by  him  by  patent 
from  the  United  States,  be  took  an  estate  of  inheri- 
tance, the  act  of  Congress  of  March  3, 1845,  and  the 
act  supplementary  thereto  approved  on  the  same 
day,  which  provided  for  the  admission  of  the  states 
of  Iowa  and  Florida,  into  the  union  of  states,  oon- 
talning  an  express  condition  that  such  states  should 
provide  by  an  ordinance,  irrevocable  without  the 
consent  of  the  United  States,  that  such  states  should 
never  ''interfere  with  the  primary  disposal  of  the 
soil  within  the  same  by  the  United  States,  or  with 
any  regulations  Congress  might  find  necessary  for 
securing  the  title  in  such  soil  to  the  bona  fide  pur- 
chasers thereof,"  the  proviso  being  accepted  and 
approved  by  an  act  and  ordinance  of  the  general 
assembly  of  that  state,  January  15, 1849. 

In  Blakesly  v.  Cay  wood.  4  Or.  279  (1S72),  the  ques- 
tion was  as  to  the  power  of  the  heirs  to  inherit  land 
which  bad  been  patented  under  the  donation  act 
to  an  alien  who  had  declared  his  intention  to  be- 
come a  naturalized  citizen  of  the  United  States 
but  had  died  prior  to  naturalization.  The  court 
held  that  his  death  did  not  render  the  grant  void, 
and  that  the  United  States  had  no  title. 

The  section  in  question  in  the  above  case  (S  4  of 
the  donation  act  of  1850)  provides  that  no  alien 
shall  be  entitled  to  a  patent  for  lands  granted  by 
this  act  until  he  shall  produce  to  a  surveyor  gen- 
eral of  Oregon  record  evidence  that  his  naturali- 
zation as  a  citizen  of  the  United  States  has  been 
completed,  but  if  any  alien  having  made  his  dec- 
laration of  Intention  to  become  a  citizen  of  the 
United  States  after  the  passage  of  this  act  shall  die 
before  his  naturalization  shall  be  completed,  the 
possessory  right  acquired  by  him  under  the  pro- 
visions of  this  act  shall  descend  to  his  heirs  at  law, 
or  pass  to  his  de  visees,to  whom,  as  the  case  may  be, 
the  patent  shall  issue. 

In  Ware  v.  Wisner,  4  McCrary,  66,  69  (1883),  the 
land  was  originally  entered  upon  by  a  nonresident 
alien  to  whom  patents  were  issued,  who  died  in 
July,  1861,  leaving  eleven  children,  two  of  whom 
resided  in,  and  were  citizens  of,  the  United  States, 
the  remaining  children,  except  two,  being  nonresi- 
dent aliens.  The  question  was  raised  as  to  the 
rights  of  two  of  the  daughters  who  married  two 
brothers  born  in  Canada,  of  parents  who  were  na- 
tive-born citizens  of  the  United  States,  who  bad 
emigrated  to  that  country,  but  had  never  formally 
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testate,  leaving  a  widow,  but  no  children. 
Among  bis  surviving  relatives  were  a  neph- 
ew, Charles  Easton,  and  two  nieces,  Mary 
Fox  and  Jane  Miller  (all  of  whom  are  citizens 
of  the  United  States  and  children  of  his  sis- 
ters, now  deceased),  and  three  sisters,  and  a 
nephew  (who  is  the  only  surviving  son  and 
heir  of    a  deceased    brother,  all  of    whom 


are    nonresident     aliens    and     citizens    of 
France). 

This  action  was  brought  by  the  nephew  and 
nieces  who  are  residents  of  the  United  States 
and  the  husbands  of  those  nieces.  They  ad- 
mit that  the  widow,  who  is  made  a  party  de- 
fendant, is  entitled  to  an  undivided  one-half 
of  the  land,  and  claim  that  Easton  is  entitled 


renounced  their  allegiance  to  the  American  govern- 
ment, and  it  was  not  shown  that  the  sons  had  ever 
renounced  their  allegiance.  Both  the  father  and 
the  sons  were  engaged  in  business  in  Canada,  and 
voted  there  upon  their  pniperty  qualifications,  but 
the  father  always  refused  to  take  the  oath  of  alle- 
giance to  the  British  government.  The  complain- 
ant was  the  owner  of  the  premises  by  purchase  of 
the  interest  of  the  two  children  of  the  deceased, 
who  resided  in  the  state  and  were  citizens,  and  the 
defendant  was  the  owner  by  purchase  of  the  inter- 
est of  five  of  the  remaining  heirs,  including  the  two 
daughters  who  married  American  citia^ns.  In 
1H54  the  deceased  by  will  directed  his  Canadian  and 
other  property,  real  and  personal,  to  be  sold,  the 
money  arising  from  such  sale  together  with  his 
other  personal  estate  to  be  collected  and  divided 
between  bis  children  share  and  share  alike.  The 
court  held  that  neither  the  father  nor  sons  ever 
ceased  to  becitizenb  of  the  United  States  within 
the  doctrine  of  expatriation,  and  that  the  title  to 
the  land  in  controversy  vested  in  the  two  chil- 
dren who  were  resident  citizens,  and  in  the  two 
daughters  who  married  American  citizens,  each 
being  entitled  to  one  fourth,  and  made  a  decree 
quieting  the  title  of  such  purchasers.  See  also 
Wamell  v.  Finch,  16  Tex.  163  (1865),  and  Hornsby 
V.Bacon,  20  Tex.  656(1857),  supra,  IV. 

VI.  Effect  of  annexation  of  territory  or  diiHsion  of 
an  empire. 

In  Jones  V.  McMasters,  61  U.  S.  20  How.  8,  15  L. 
ed.  805  (1867),  it  was  held  that  in  Texas,  until  an  act 
of  the  legislature  was  passed  upon  the  subject  of 
alienage,  or  some  other  proceeding  was  taken  on 
betialf  of  the  government  devesting  the  estate  for 
alienage,  effect  could  not  be  given  to  a  plea  of 
alienage,  the  division  of  an  empire  working  no 
forfeiture  of  a  right  of  property  previously  ac- 
quired. 

In  Cryer  v.  Andrews,  11  Tex.  170  (1853),  descent 
was  cast  upon  an  alien,  a  citizen  of  the  United 
States,  after  the  Constitution  of  the  republic  was 
adopted,  and  the  court  held  that  annexation  had 
the  effect  of  making  him  a  citizen  of  the  state,  so 
as  to  fall  within  the  provisions  of  the  Texas  statute 
of  1840,  regulating  descent,  the  very  act  of  union 
making  the  citizens  of  each  government  citizens 
of  the  other,  the  rules  controlling  the  rights  of 
other  citizens  from  that  time  operating  upon  their 
rights,  the  doctrines  and  rules  in  relation  to  the 
rights  of  aliens  ceasing. 

By  the  Constitution  of  the  republic  of  Texas 
aliens  were  allowed  to  hold  land  by  title  emanating 
directly  from  the  government,  and  so,  upon  the 
ground  that  the  division  of  the  empire  works  no 
forfeiture  of  a  right  of  property  previously 
acquired,  they  were  held  entitled  to  hold  lands  ac- 
quired by  descent  or  purchase  before  the  change 
of  government.  White  v.  Sabariego,  23  Tex.  243 
(1859). 

In  Wardrup  v.  Jones,  23  Tex.  489  (1859),  it  was  con- 
tended that  the  plaintiff  could  not  assert  her  claim 
as  heir  of  her  deceased  hustmnd,  for  the  reason 
that  she  was  an  alien  at  the  time  of  his  death,  and 
had  remained  such  ever  since,  the  republic  of  Texas 
being  annexed  to  the  Federal  Union  in  1846,  and 
the  nine  years  within  which  the  Texas  statute  re- 
quired an  alien  to  become  a  citizen  not  having 
elapsed  prior  to  the  consummation  of  the  an- 
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nexation.  The  court  held  that  she  was  entitled  to 
theestate  upon  becoming  a  citizen  of  the  United 
States. 

In  Barrett  v.  Kelly,  81  Tex.  476,  481  (1868),  it  was 
held  that  in  the  year  1840  the  laws  of  the  republic 
of  Texas  relative  to  alienage,  so  far  as  the  same 
were  of  Mexican  or  Spanish  origin,  were  abolished, 
and  that  all  causes  for  Invoking  the  comm(m  law 
of  England  or  the  constitutional  or  statute  laws  of 
the  state  on  the  same  subject  in  suits  between 
citizens  of  Texas  and  those  residing  in  other  parts  of 
the  United  States,  were  swept  away  by  the  union 
of  the  two  governments,  or  rather  by  the  merger 
of  Texas  in  the  United  States. 

So.  It  tias  been  held  that  *a  citizen  of  Mexico  was 
not  devested  of  his  title  to  lands  in  Texas  by  the 
Revolution,  nor  by  the  Constitution  or  laws  sub- 
sequently adopted,  but  that  such  citizen  retained 
the  right  to  alienate  the  same  and  transmit  to  his 
heirs,  who  were  also  citizens  of  Mexico,  for  the 
reason  that  the  division  of  an  empire  did  not  de- 
stroy the  rights  of  property,  Alrhart  v.  Massieu,  9S 
U.  S.  491,  26  L.  ed.  218  (1878). 

In  Pettus  V.  Dawson,  82  Tex.  18, 21  (1891),  at  the 
time  of  the  death  of  a  son,  his  mother  was  an  alien 
residing  in  Kentucky,  and  before  the  nine  years 
given  to  her  by  the  Constitution  of  the  republic  of 
Texas  and  the  act  of  1840,  which  was  passed  for  the 
purpose  of  carrying  out  the  intention  of  the  Consti- 
tution, the  republic  became  a  part  of  the  United 
States  by  its  admission  into  the  Union.  It  was 
therefore  held  that  the  mother  became  a  citizen  by 
reason  of  such  admission,  and  was  capable  of  in- 
heriting, the  question  of  alienage  being  elimi- 
nated. 

VII.  The  effect  of  naturalization. 

An  alien  may  take  and  hold,  dispose  of  or  trans- 
mit, by  descent,  any  real  estate,  as  an  individual 
citizen,  when  he  has  declared  his  intention  to 
become  a  citizen  of  the  United  States  pursuant 
to  the  provisions  of  the  naturalization  laws,  and 
when  fully  naturalized  he  becomes  invested  with 
all  the  rights  of  a  native  citizen  except  as  restricted 
by  the  Constitution  from  holding  certain  oflBcee. 
Baker  v.  Shy,  9  Heisk.  86.  89  aH71). 

But  the  land  must  be  acquired  after  the  filing  of 
such  declaration,  and  therefore  the  common  law 
will  remain  in  force  as  to  lands  previously  acquired, 
as  it  will  also  apply  to  aliens  who  have  not  taken 
advantage  of  the  terras  of  the  act.  Wright  v.  Sad- 
dler, 20  N.  Y.  820  (18.19). 

Though  an  alien  be  naturalized  after  descent  cast, 
he  cannot  secure  the  estate,  for  the  reason  that  the 
fee  will  not  rest  in  abeyance,  and  that  the  capacity 
to  take  must  exist  at  the  time  the  descent  happens, 
as  naturalization  may  confirm  a  defective  title, 
but  will  not  confer  an  estate.  Stemple  v.  Herm- 
inghouser,  3  G.  Greene,  406  (1852). 

Where  a  naturalized  citizen  of  the  United  States 
devised  his  estate  in  Ireland  to  his  brothers  and 
sisters,  and  by  a  residuary  clause  devised  all  his 
other  property  to  his  brothers  and  sisters  and  their 
children,  and  api>ointed  trustees  who  were  aliens, 
giving  them  power  to  sell,  and  one  of  the  legatees, 
who  was  a  naturalized  citizen  of  the  United  States, 
claimed  the  whole  of  the  property  situated  in  the 
States  as  the  only  legatee  who  could  take  by  de- 
scent, the  rest  being  aliens,— the  court  held  (it  hav- 
ing been  previously  determined  that  the  real  estate 
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to  an  undivided  one- fourth,  and  Mrs.  Fox 
aud  Mrs.  Miller  each  to  an  undivided  one- 
eighth,  of  the  land ;  or,  in  other  words, 
that  the  tliree  are  entitled  to  all  of  it  which 
does  not  belong  to  the  widow  of  the  decadent. 
The  sisters  and  nephew  who  reside  in  France 
filed  a  petition  of  intervention,  in  which  they 
allege  their  relationship  to  the  decedent,  and 
aver  that  each  is  entitled  to  an   undivided 


one -twelfth  of  the  land.  The  demurrer  is 
founded  upon  the  theory  that,  as  the  inter- 
veners arc  nonresident  aliens,  they  cannot  in- 
herit any  part  of  the  land  in  question. 

The  correctness  of  the  ruling  upon  the  de- 
murrer depends  upon  the  force  and  effect  to 
be  given  to  chapter  85  of  the  acts  of  the  22d 
General  Assembly.  Section  1  of  that  act  pro- 
vides that "  nonresident  aliens  are  hereby  pro- 


®o  owned  by  the  testator  and  situated  in  the  United 
States  did  not  pass  UDder  the  will)  that  the  whole 
of  such  property  vested  in  such  naturalized  citizen. 
Scott  V.  Cohen,  2  Nott  &  M'C.  203, 297  (1820). 

In  Leary  v.  Leary,  50  How.  Pr.  isS  (1874),  the 
owner  of  real  estate  died,  leaving  a  widow  and  two 
infant  children,  all  of  whom  died  shortly  alter  his 
decease.  At  the  time  of  the  deal  h  of  the  youncrest 
child,  its  heirs  at  law  were  two  brothers  and  a  sister 
of  its  father,  all,  except  one  brother,  beingr  natural- 
ized prior  to  the  death  of  the  owner,  and  a  sister, 
nonresident  aliens.  The  court  held  i hat  the  estate 
vested  absolutely  and  wholly  in  the  naturalized 
brother  to  the  exclusion  of  the  other  brother  and 
sister,  and  that  their  subsequent  naturalization  did 
not  devest  his  title. 

The  retroactive  effect  of  naturalization  refers  to 
titles  acquired  by  purchase,  and  not  to  a  title  or 
estate  which  passes  to  an  alien  by  operation  of  law. 
Heeuey  v.  Brooklyn  Benev.  Soc  33  Barb.  380, 388 
(lt<61). 

In  Keenan  v.  Keenan.  7  Rich.  L.  845  (1854),  intes- 
tate, a  naturalized  citizen,  left  a  widow  a  resi- 
dent alien,  and  a  brother  a  naturalized  citizen,  him 
surviving,  aud  it  was  held  that  the  latter  was  eu- 
tuled  to  his  real  estate,  to  the  exclusion  of  the 
widow,  whose  subsequent  naturalization  had  no 
retroactive  effect. 

Naturalization  has  no  retrospective  effect.  Vaux 
V.  Nesbit,  1  McCord,  Eq.  352,  372  dftW). 

So,  it  has  been  held  that  the  Enflrlish  naturaliza- 
tion act  (Stat.  :«  Vict.  chap.  14,  9  2),  is  not  retro- 
spective. Sharp  V.  St.  Sauveur,  L.  R.  7  Ch.  343,  26 
L.  T.  N.  S.  142.  41  L.  J.  Ch.  576,  20  Week.  Rep.a» 
(1871). 

VIII.  Effect  iff  marriage  with  an  alien  and  residing 
abroad. 

It  has  been  stated  that  the  marriage  of  a  daugh- 
ter, even  under  age,  is  an  Immediate  emancii>atiou 
from  the  control  of  her  father,  and  by  such  mar- 
riage she  has  the  power  of  changing  her  domicil  to 
that  of  her  husband,  which  she  could  not  otherwise 
have  changed  by  her  own  election  during  her  mi- 
nority. Peck  V.  Young,  26  Wend.  813,  635  (1841). 
,  Where,  however,  the  daughter  was  not  of  a 
proper  age  to  contract  matrimony  until  after  her 
status  in  respect  to  her  allegiance  to  this  country 
was  fixed  by  the  close  of  the  Revolution,  it  was 
held  that  her  marriage  subsequent  to  that  event 
could  not  deprive  her  of  the  right  to  inherit  real 
estate  in  the  United  States.    Ibid. 

In  Shanks  v.  Dupont,  28  U.  S.  3  Pet.  242,  7  L.  ed. 
666  (ItflOi.  a  native   of  South    Carolina    left  two 
daughters,  both  born  in  that  state  before  the  Dec- 
lartttiou  of  Independence.    One  of  the  daughters 
married  a  citizen  of  that  state,  and  died  In  1802,  en- 
titled to  one  half  of  the  property  in  question  which 
formed  part  of  James  island  taken  possession  of  by 
the  British  in  1780.    In  the  year   1781,  the  other 
daughter  married  a  British  subject,  and  went  to 
reside  in  England,  where  she  died  in  1801,  leaving 
five  children,  all  aliens,  who  claimed   the  other 
*«?ty  of  such  estate  in  right  of  their  mother,  un- 
le  9th  article  of  the  treaty  of  peace.    The 
leld  that  they  were  entitled  to  recover  for 
son  that  if  the  mother  was  of  full  age  pre- 
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vious  to  the  time  she  left  the  country  her  birth  and 
residence  constituted  her  a  citizen  of  the  state 
while  she  remained  in  the  state,  and  that,  even  if 
she  were  not  of  full  age  then,  yet  she  was  deemed 
to  hold  the  citizenship  of  her  father,  as  children 
bom  in  a  country  continuing  while  under  age  in 
the  family  of  the  father,  partake  of  his  natural 
character  as  a  citlze  i  ot  that  country,  and  for  the 
further  reason  that  her  marriage  with  a  British 
subject  did  not  destroy  her  allegiance  to  the  state. 

Where  the  child  of  a  British  subject  was  itself 
born  a- British  subject,  but  the  father  became  en- 
titled to  citizenship  of  the  United  States  by  force  of 
the  treaty  of  1794,  and  such  child  removed  to  Eng- 
land and  married  a  British  subject  and  permanently 
settled  there,  it  was  held,  on  the  death  of  the 
father,  that  such  child  could  not  take  the  lands  by 
descent  from  the  father,  as,  by  the  laws  of  Ken- 
tucky, it  was  held  that  the  son  had  elected  to  ad- 
here to  Britain  and  was  therefore  an  alien,  and  no 
title  passed  by  the  deed  of  an  alien  claiming  by  de- 
scent through  the  father,  who  was  a  citizen,  to 
lands  situated  in  Kentucky.  Trimble  v.  Harrison. 
1  B.  Mon.  140  (1840). 

In  De  Geof  roy  v.  Riggs,  133  U.  S.  258, 38  L.  ed.  642 
(1890).  a  citizen  of  the  United  States,  a  resident  of 
the  District  of  Columbia,  died  intestate  in  1888,  the 
complainants,  his  nei>hews.  being  nonresident 
aliens,  children  of  a  deceased  sister  of  the  intestate, 
who,  a  resident  citizen  of  the  United  States,  mar- 
ried an  alien,  and  resided  and  died  abroad.  The  de- 
fendants were,  with  one  exception,  the  brothers 
and  sisters  of  the  mother  of  the  complainants,  and 
were  all  resident  citizens  of  the  United  States,  ex- 
cept one  sister  who  n  arried  a  British  subject  and 
resided  abroad  with  him.  The  complainants'  claim 
for  a  sale  of  the  property  and  a  di\  i«iion  of  the  pro- 
ceeds amontr  the  intestate^s  heirs,  resident  citizens 
of  France,  was  demurred  to,  on  the  ground  that 
they  were  incapable  of  taking  from  their  uncle, 
the  supreme  court  of  the  District  of  Columbia  sus- 
taining the  demurrer.  This  decision  was,  however, 
overruled,  the  court  holding  the  complainants  enti- 
tled to  inherit  under  the  existing  laws  of  III aryiand. 
there  being  a  plain  implication  that  property  in 
the  District  of  Columbia  and  in  the  territones 
might  be  acquired  by  aliens  by  inheritance  under 
existing  laws:  and  no  property  could  be  acquired  by 
those  in  the  District  by  inheritance  except  by  virtue 
of  the  law  of  Maryland  as  it  existed  when  adopted 
by  the  United  States  during  the  existence  of  the 
convention  of  1800,  between  France  and  the  Unite*! 
States,  or  under  the  7th  article  of  the  convention 
of  1853,  between  the  same  governments. 

In  Ludlam  v.  Ludlam,  31  Barb.  488  (I860),  Af- 
firmed 26  N.  Y.  356,  84  Am.  JDec.  103  (1868).  it  whs* 
held  that  a  son  of  an  American  citizen  bom  in  a 
foreign  country  of  an  alien  mother,  of  which 
country  his  father  was  only  a  temporary  resident, 
was  a  United  States  citizen  and  therefore  entitlcri 
to  inherit,  the  duration  of  the  fa  therms  residence  in 
such  foreign  country  not  being  material  so  long  a*« 
it  was  not  perpetual. 

See  also  De  Wolf  v.  Middleton  (R.  I.)  ante,  146 
(1895),  from  which  case  it  would  seem  a  person  by 
becoming  a  domiciled  resident  of  a  foreign  count  ry 
becomes  an  alien  within  the  operation  of  the  law 
excluding  aliens  from  inheritance.  E.  W. 
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hiblted  from  acquiring  title  to  or  taking  or 
holding  any  lands  or  real  estate  in  this  state 
by  descent,  devise,  purchase,  or  otherwise 
only  as  hereinafter  provided,  except  that  the 
widow  and  heirs  of  aliens  who  have  hereto- 
fore acquired  lands  in  this  state  under  the 
laws  thereof  may  hold  such  lands  by  devise 
or  descent  for  a  period  of  ten  years  and  no 
longer,  and  if  at  the  end  of  such  time  herein 
limited  such  lands  so  acquired  have  not  been 
•sold  to  a  bona  fide  purchaser  for  value  or  such 
alien  heirs  have  not  become  residents  of  this 
state,  such  lands  shall  escheat  and  revert  to 
the  state  of  Iowa.  .  .  ."  The  appellants 
-contend  that  this  act  does  not  apply  to  resi- 
-dent  aliens,  and  that  the  determination  of 
this  case  is  governed  bv  the  law  as  announced 
in  King  v.  Ware,  53  Iowa,  97.  Some  stress 
ds  also  placed  upon  section  22  of  article  1  of 
the  Constitution  of  this  state.  That  provides 
that  **  foreigners  who  are  or  who  may  here- 
after become  residents  of  this  state  shall  en- 
joy the  same  rights  in  respect  to  the  posses- 
sion, enjoyment,  and  descent  of  property  as 
native-born  citizens. "  We  do  not  think  that 
provision  has  any  application  to  the  contro- 
versy in  this  case.  It  applies  only  to  for- 
eigners who  were  at  the  time  of  its  adoption, 
or  who  thereafter  became,  residents  of  this 
state.  It  is  conceded  by  the  parties  to  this 
action  that  the  decedent  acquired  a  perfect 
title  to  the  land  in  question,  and  the  con- 
troversy is  solely  over  the  right  of  nonresi- 
dent aliens  to  inherit  land  situated  in  this 
state.  In  the  case  of  King  v.  Ware,  supra, 
the  rule  was  recognized  that  in  the  absence 
of  license,  by  statute  or  otherwise,  an  alien 
cannot  acquire  or  hold  realty,  and  it  was  held 
that  the  nonresident  alien  children  of  a  de- 
'Ceased  alien,  who  was  also  a  nonresident, 
could  not  inherit  an  interest  in  land  in  this 
«tate  of  which  he  died  seised.  But  that  de 
cision  was  based  upon  sections  2488-2498  of 
the  Revision  of  1860,  which  have  been  held 
in  several  cases  not  to  confer  upon  alien  non- 
residents of  the  United  States  the  capacity  to 
inherit  real  estate. 

The  claim  of  the  appellants  that  chapter 
85  of  the  Acts  of  the  22d  General  Assembly 
•does  not  apply  to  resident  aliens  cannot  be 
sustained  to  the  extent  claimed.  It  is  true 
it  refers  to  the  right  of  nonresident  aliens  to 
acquire  and  hold  real  estate,  but  the  clause, 
"except  that  the  widow  and  heirs  of  aliens 
who  have  heretofore  acquired  lands  in  this 
state  under  the  laws  thereof  may  hold  such 
lands  by  devise  or  descent  for  a  period  of  ten 
years,"  refers  to  widows  and  heirs  of  aliens, 
without  restriction  as  to  the  place  of  resi- 
-dence  of  the  widows,  the  heirs,  or  the  aliens. 
It  is  not  material  to  the  acquirement  of  title 
under  that  provision  whether  the  widow 
iind  heirs  are  aliens  or  are  nonresidents,  or 
whether  the  deceased  alien  was  a  resident. 
If  an  alien,  whether  living  here  or  in  a  for- 
^icrn  country,  die  seised  of  land  situated  in 
this  state,  his  widow  and  heirs,  wherever 
rthey  may  reside,  and  whether  aliens  or  not, 
may  take  title  to  the  land  by  devise  or  de- 
rscent.  The  words  "who  have  heretofore 
acquired  land  in  this  state*'  refer,  not  to  the 
"widows  and  heirs,"  but  to  " aliens. **  The 
•Tight  is  given  to  the  widow  and  heirs  of  aliens 
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to  take  title  after  the  act  took  effect  when  the 
alien  from  whom  they  claim  had  acquired 
the  title  before  the  act  took  effect. 

We  conclude  that  the  demurrer  was  prop- 
erly overruled.  The  decree  ^ave  to  each  of 
the  interveners  an  undivided  one-twelfth  of 
the  land  of  which  the  intestate  died  seised 
for  the  period  of  ten  years  only,  and  provided 
for  a  supplemental  decree  in  case  the  land 
was  not  sold  or  the  interveners  did  not  be- 
come residents  of  this  state  within  that  time. 

The  decree  thus  rendered  appears  to  have 
been  authorized  by  the  admitted  facts  of  the 
case  and  the  law  applicable  thereto,  and  it 
is  affirmed. 


CHICAGO,  MILWAUKEE,   &  ST.  PAUL 
RAILWAY  COMPANY.  ^p/)r, 

T. 

F.  STARKWEATHER  et  aL 
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A  street  may  be  opened  across  depot 
g^roiinds  of  a  railroad  company,  under 
flreneral  authority  conferred  on  cities  and  towns 
foropenioK*  streets  and  condeninlDfir  lands  for 
such  purposes  without  any  express  provision  as  to 
crossing^  railroads,  where  the  inconvenience  to 
the  company  will  be  inconsiderable  as  compared 
with  the  benefit  to  the  public. 

(February  1.  1896.) 

APPEAL  by  complainant  from  a  judgment 
of  the  District  Court  of  Sioux  County  in 
favor  of  defendant  in  a  proceeding  brought 
to  set  aside  the  opening  of  a  street  across  com- 
plainant's depot  grounds.    Affirmed, 

Statement  by  Robinson,  J.  : 

This  is  a  certiorari  proceeding  for  the  re- 
view of  the  action  of  the  council  of  the  in- 
corporated town  of  Boyden  in  extending  a 
street  across  the  depot  ^rounds  of  the  plain- 
tiff. There  was  a  trial  on  the  merits,  and 
a  judgment  dismissing  the  petition.  The 
plaintiff  appeals. 

Messrs.  Milt.  H.  Allen  and  Georg^e  E. 
Clarke,  for  appellant: 

The  state  cannot  take  away  the  right  of  the 
individual  and  grant  it  to  another  individual 
for  his  good,  but  it  must  be  taken  for  the  ben- 
efit of  the  entire  public. 

BankheadY.  Brown,  25  Iowa,  540. 

The  use  may  be  a  public  one  though  it  be  for 
private  gain. 

Stewart  v.  Polk  County  Suvers.  30  Iowa,  9; 
Noll  V.  Dubuque,  B.  <fe  M.  K  R.  Co.  82  Iowa, 
66;  19  Am.  &  Eng.  Enc.  Law,  p.  780. 

Where  property  has  once  been  subjected  to 
the  right  of  eminent  domain  and  is  in  public 
use  for  the  purposes  for  which  it  was  so  taken, 
the  right  of  eminent  domain  cannot  be  again 


Note.— As  to  right  to  Jay  out  highway  across 
railroad,  see  State,  St.  Paul.  M.  &  M.  R.  Co.  v. 
Hennepin  County  Dist.  Ct.  (Minn.)  7  L.  R.  A.  121:  Il- 
linois C.  R.  Co.  V.  Chicago  (111.),  17  L.  K.  A.  630;  Fort 
Wayne  v.  Lake  Shore  &  M.  8.  K.  Co.  (Ind.)  18  L.  R. 
A.  367. 
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exercised  over  it  and  the  property  taken  from 
the  purpose  for  which  it  was  taken  and  is  being 
used,  and  subjected  to  another  public  use, 
without  express  authority  frooi  the  legislature 
in  the  form  of  a  special  statute  empowering 
such  second  taking  and  use. 

HouMtonic  R.  Co.  y.  Lee  dt  H.  R.  Co.  118 
Mass.  391;  Re  Boston  d:  A.  R.  Co.  53  N.  Y. 
577;  Re  Buffalo,  68  N.  Y.  167;  Prospect  Park 
&I.  R.  Co.  V.  Willyimmn,  91  N.  Y.  552;  Valpa- 
raiso V.  Chicago  <Sk  G.  T.  R.  Co.  123  Ind.  467; 
Seymour  v.  Jeffersontille,  M.  <fc  /.  R.  Co.  126 
Ind.  466;  Biltimore  dt  O.  db  C.  R.  Co.  v.  N<yrth, 
103  Ind.  486;  Milwaukee  d  St.  P.  R.  Co.  v. 
Fairibault,  23  Minn.  167;  St.  Paul  Union  De- 
pot Co.  V.  St.  Paul,  30  Minn.  359;  TaUU  Miami 
d  C.  &X.  R.  Cos.  V.  Dayton,  23  Ohio  St.  510; 
Hickok  V.  Hine,  23  Ohio  St.  523,  18  Am.  Rep. 
255;  Winona  <fe  St.  P.  R.  Go.  v.  WaterUnon, 
4  S.  D.  323:  Mills,  Em.  Dom.  chap.  5.  §§  45, 
46;  Lewis,  Em.  Dom.  §  240;  Elliott,  Roads  & 
Streets,  p.  167. 

Statutes  conferring  the  right  of  eminent  do- 
main must  receive  a  strict  construction. 

Field  V.  Des  Moines.  39  Iowa.  575.  28  Am. 
Rep.  46;  Lewis,  Em.  Dom.  §254;  Sutherland, 
Stat.  Constr.  388. 

Messrs.  Boies  &  Roth*  for  appellees: 

While  the  construction  of  a  street  or  other 
public  highway  across  a  railroad  track  is  gen- 
erally attended  with  some  inconvenience  to  the 
company,  yet  it  is  not  ordinarily  inconsistent 
with  the  use  of  the  railroad  for  the  purposes 
for  which  it  was  constructed. 

Sfiaron  R.  Co.'s  Appeal,  122  Pa.  533;  Fort 
Wayne  v.  iMke  Shore  dt  M.  S.  R.  Co.  132  Ind. 
558.  18  L.  R  A.  367. 

Every  railroad  corporation  takes  its  right  of 
way  subject  to  the  right  of  the  public  to  have 
other  roads,  both  common  highways  and  rail- 
ways, constructed  across  its  tracks  whenever 
the  public  exigency  demands  it;  and  it  has  been 
held  that  it  is  not  necessary  that  any  express 
power  be  given. 

6  Am.  &  Eng.  Enc.  Law.  p.  537. 

Though,  as  regards  its  rights  of  eminent  do- 
main, a  railroad  company  is  to  be  considered  a 
quasi  public  corporation,  yet  in  all  its  other 
I>owers,  functions,  and  capacities  it  is  essen- 
tially a  private  corporation  not  distinguishable 
from  any  other  of  that  name  or  character. 

Whiting  v.  Sheboygan  dt  F.  du  L  R.  Co.  25 
Wis.  167,  3  Am.  Rep.  80;  Antmpolis  db  F.  R. 
R.  Co,  V.  Anne  Arundel  County  Comrs.  103  U. 
S.  1,  26  L.  ed.  359;  Sloan  v.  Pacific  Railroad, 
61  Mo.  24,  21  Am.  Rep.  397;  T?i<yrpe  v.  Rut- 
Utnd  dt  B.  R.  Co.  27  Vl.  140.  62  Am.  Dec.  625; 
Streatt  v.  Boston,  H.  dt  E.  R.  Co.  3  Cliff.  339. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  owns  and  operates  a  railway 
which  extends  from  the  city  of  Milwaukee, 
in  the  state  of  Wisconsin,  westward,  through 
Iowa  to  Chamberlain,  in  South  Dakota.  The 
incorporated  town  of  Boyden  is  on  that  line, 
in  Sioux  county ;  and  the  defendants  are  the 
mayor,  trustees,  and  street  commissioner  of 
that  town.  The  railway  extends  from  east 
to  west  through  the  town,  and  separates  that 
part  which  contains  most  of  the  inhabitants, 

i  which  is  north  of  the  depot  grounds, 
the  part  which  is  south  of  it.  Main 
R.  A. 


street  extends  from  north  to  south  on  each 
side  of  the  depot  grounds,  but  prior  to  Sep- 
tember, 1892,  was  not  opened  through  them. 
In  that  month  the  council  passed  an  ordinance 
which,  in  terms,  extended  the  street  through 
the  grounds ;  appropriating  for  that  purpose 
a  strip  of  land  80  feet  wideT  which  connected 
the  two  parts  of  the  street,  and,  when  opened, 
will  make  it  continuous.  Proceedings  were 
then  had.  under  section  1244  of  the  Cotie,  for 
the  assessment  of  the  damages  to  the  plain- 
tiff which  the  opening  of  the  street  would 
cause.  They  were  assessed  at  $50.  That  sum 
was  paid  to  the  sheriff  for  the  use  of  the 
plaintiff,  and  in  December,  1892,  a  resolu- 
tion was  adopted  by  the  council  opening  the 
street.  In  November,  1892,  the  plaintiff  filed 
its  petition  in  this  case;  alleging  that  the 
proceedings  which  had  then  been  taken  were 
illegal  and  void,  for  several  reasons,  and 
asking  that  they  be  annulled.  A  writ  of 
certiorari  was  issued.  A  return  thereto  was 
made,  and  amendments  to  the  petition,  and 
an  answer,  were  filed.  A  demurrer  to  the 
answer  was  overruled,  and  a  trial  was  had. 
with  the  result  already  stated. 

1.  The  plaintiff  discusses  the  right  of  the 
defendant  in  a  proceeding  by  certiorari  to  set 
out  in  an  answer  matters  which  do  not  relate 
to  the  jurisdiction  to  take  the  action  of  which 
complaint  is  made  in  the  petition.  We  do- 
not  find  it  necessary  to  determine  the  ques- 
tion thus  presented,  for  the  reason  that  noth- 
ing material  was  set  out  in  the  answer  in 
this  case,  of  the  character  suggested,  which 
could  have  prejudiced  the  plaintiff.  U'e 
therefore  express  no  opinion  in  regard  to  is- 
sues which  may  be  presented  by  answer  in 
certiorari  pYoceedings.  The  important  ques- 
tions involved  in  this  case  were  presented  by 
the  petition,  the  return,  and  the  evidence. 

2.  It  is  claimed  by  the  appellant  that  de- 
pot grounds  are  essentially  public  property ; 
that  they  may  be  acquired  by  the  exercise 
of  the  right  of  eminent  domain,  when  they 
cannot  be  otherwise  obtained ;  and  that  tor 
these  reasons  they  cannot  be  taken  by  means 
of  that  right.  It  is  undoubtedly  true  that 
the  railway  and  station  grounds  are  operated 
and  used  in  part  for  public  purposes.  The 
right  of  eminent  domain  rests  upon  the  tlieory 
that  property  taken  by  virtue  of  it  is  to  In? 
used  for  the  benefit  of  the  public,  and  it  can- 
not be  exercised  for  any  other  than  a  public 
object.  Stewart  v.  Polk  County  Supers.  30 
Iowa,  19;  1  Redf.  Railways,  228;  6  Am.  *& 
Eng.  Enc.  Law,  p.  515.  But  it  is  not  true 
that  property  devoted  to  one  public  use  can- 
not be  subjected  to  any  other.  It  is  within 
the  power  of  the  general  assembly  to  make- 
the  same  property  subservient  to  different 

fiublic  uses,  or  even  to  take  it  from  one  pub- 
ic use  and  devote  it  to  another.  Thus,  the 
streets  of  a  town  or  city  may  be  used  for  the- 
purposes  to  which  streets  are  ordinarily  de- 
voted, and  also  for  railway  purposes.  Mil- 
burn  V.  Cedar  Rapids,  12  Iowa,  256 ;  Cook  v. 
Burlington,  30  Iowa,  105,  6  Am.  Rep.  r>49. 
It  was  said  in  Evergreen  Cemetery  Asso,  v. 
NetP  Haven,  43  Conn.  234.  21  Am.  Rep.  (U3. 
to  be  unquestionable  "that  the  legislature 
has  the  power  to  authorize  the  taking  of  land 
already  applied  to  one  public  use,  and  devote- 
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it  to  another.''  That  doctrine  is  sustained 
by  numerous  authorities,  among  which  are 
the  following:  Bridgeport  v.  A'cw  York  tk 
y,  H.  R.  Co.  36  Conn.  265,  4  Am.  Rep.  63 ; 
Springfield  v.  Connecticut  River  R.  Co.  4  Cush. 
71 ;  Boston  Water  Poifler  Co.  v.  Boston  db  W. 
H.  Corp.  23  Pick.  360 ;  Be  Buffalo.  68  N.  Y. 
170;  Re  Boston  A  A.  R.  Co.  53  N.  Y.  576; 
Hickok  V.  Hine,  23  Ohio  St.  523.  18  Am.  Rep. 
255;  Chicago  W.  D.  R.  Co.  v.  Metropolitan 
W.  S.  Elev.  R.  Co.  152  III.  519;  St.  Louis, 
IL  A  K.  C.  R.  Co.  V.  Hannibal  Union  Depot 
Co.  125  Mo.  82;  Re  New  York,  135  N.  Y. 
253 ;  Old  Colony  R.  Co.  ▼.  Framingham  Water 
Co.  153  Mass.  561.  13  L.  R.  A.  332;  Cin- 
nnnati,  S.  db  C.  R.  Co.  v.  BelU  Centre,  48 
Ohio  St.  273 ;  Seymour  v.  Jeffersonville.  i/.  d* 
/.  R.  Co,  126  Ind.  466 ;  6  Am.  &  Eng.  Enc. 
Law,  p.  533;  Fort  Wayne  v.  Lake  Shore  c£* 
.V.  .S-.  R.  Co.  132  Ind.  565,  18  L.  R.  A.  367. 
The  doctrine  is  subject  to  the  modifica- 
tion. Iiowever,  that  the  power  to  take  the 
property  for  the  second  public  use,  when 
such  an  appropriation  would  supersede  or 
defeat  the  first  one,  must  be  ^iven  expressly 
or  by  necessary  implication ;  and  stress  is 
placed  on  that  modification  by  most  of  the 
authorities  to  which  we  have  referred.  The 
use  of  the  strip  of  ground  in  question  for 
rail  way -depot  purposes  is  in  part  for  the 
public  benefit,  and  therefore  public.  The 
use  for  which  the  town  of  Boyden  appropri- 
ated it  is  also  public ;  but  the  plaintiff  has 
occupied  and  used  it  for  railway  purposes 
for  many  years,  and  its  r'lghts  are  prior,  in 
point  of  time,  to  any  which  the  town  has 
acquired.  It  is  true,  the  grounds  were  not 
obtained  for  the  plaintiff  through  the  exer- 
cise of  the  right  of  eminent  domain,  but  by 
a  conveyance  from  its  owner ;  but  it  may  be 
concedol,  for  the  purposes  of  this  case,  that 
the  method  by  which  title  was  acquired  is 
immaterial,  so  long  as  the  use  made  of  the 
land  is  a  public  one.  The  question  remains 
ro  be  determined  whether,  under  the  statutes 
of  this  state,  the  town  was  authorized  to 
extend  its  street  in  the  manner  attempted, 
against  the  will  of  the  plaintiff.  It  is  said  in 
Sutherland  on  Statutory  Construction,  ^  388, 
that  ** there  is  a  broad  distinction  between 
acts  which  subvert  or  essentially  impair  a 
prior  franchise  or  appropriation  to  a  public 
use  and  acts  which  permit  a  taking  for  a  new 
public  use,  not  involving  an  entire  depriva- 
tion or  diversion  from  the  first  use.  but  a 
joint  use,  so  that  after  the  second  taking  the 
same  property  serves  still  the  original  pur- 
pose as  well  as  the  new, — and  the  two  uses 
are  consistent.  Under  a  general  power  to 
lay  out  and  establish  a  railroad  or  highway, 
other  railroads  or  highways  may  be  crossed. " 
Cities  and  incorporated  towns  of  this  state 
"have  power  to  lay  off,  open,  widen,  .  .  . 
extend,  establish,  and  light  streets,  .  .  . 
aod  lo  provide  for  the  condemnation  of  such 
real  estate  as  may  be  necessary  for  such  pur- 
P'jses. "  Code,  ^  464.  They  also  have  power 
to  "*  purchase  or  condemn,  and  pay  for  out  of 
the  general  fund,  and  enter  upon  and  take 
any  lands  within  or  without  the  territorial 
limita  of  such  city  or  town  for  the  use  of 
public  squares,  streets,"  and  certain  other 
purposes.  Code,  g  470.  Section  1244  of  the 
31  L.  R  A. 


Code  provides  a  metHod  by  which  railroad 
corporations  ma]^  take  and  hold  real  estnce 
necessarv  for  their  use ;  and  section  1270  per- 
mits cities  and  incorporated  tow^ns  to  proceed 
in  the  same  manner  to  take  **  private  property 
for  streets,  alleys,  and  market  house  sites." 
The  town  of  Boyden  proceeded,  under  the  two 
sections  last  cited,  to  appropriate  the  laud  in 
question  ;  but  it  is  said  that  no  rights  were  ac- 
quired by  so  doing,  for  the  reason  that  section 
1270  permits  the  taking  of  "private"  prop- 
erty for  the  purposes  stated,  and  it  is  insisted 
the  property  in  question  is  not  private,  but 
public.  This  is  not  correct.  It  is  true  that 
the  railway  property  is  held  for  the  public 
use.  and,  for  many  purposes,  is  subjected  to 
legislative  control ;  but  the  title  thereto  is 
vested  in  a  private  corporation,  for  the  bene- 
fit of  its  stockholders  and  other  private  per- 
sons. To  that  extent  the  property  is  private 
( WlUting  v.  Sfieboygan  di  F.  du  L.  R.  Co.  25 
Wis.  167,  3  Am.  Rep,  80;  Annapolis  dt  E. 
R.  Co.  V.  Anne  Arundel  County  Coinrs.  103  U. 
S.  4,  26  L.  ed.  360),  and  its  use  for  the  bene- 
fit of  the  public  will  not  be  materially  af- 
fected by  the  taking  in  question.  The  ex- 
tension of  the  street  as  proposed  will  cause 
some  inconvenience  to  the  plaintiff,  in  the 
operation  of  its  trains,  and  will  interfere 
with  a  platform  of  cinders  which  was  con- 
structed across  the  strip  of  land  in  question  af- 
ter the  ordinance  appropriating  it  was  passed. 
But  the  inconvenience  thus  caused  will  be 
inconsiderable,  as  compared  with  the  benefit 
to  the  public  which  will  result  from  the 
opening  of  the  street.  The  depot  grounds 
are  1,400  feet  in  length  by  300  feet  in  width. 
They  are  traversed  by  the  main  railwav  track 
and  two  side  tracks  of  the  plaintiff,  'the  de- 
pot is  near  the  middle  of  the  grounds,  meas- 
uring from  east  to  west,  and  the  proposed 
street  will  cross  the  grounds  near  the  west 
end  of  the  depot.  No  established  street  now 
crosses  the  right  of  way  and  the  track  of  the 
plaintiff  within  the  territorial  limits  of  the 
town,  although  a  crossing  at  the  point  in 
controversy  was  maintained  and  used  for  sev- 
eral years  before  the  action  in  question  was 
taken,  and  there  is  no  ground  for  holding 
that  the  action  of  the  council  in  deciding 
that  the  public  interest  requires  the  opening 
of  the  street  is  not  conclusive.  Cherokee  v. 
Sioux  City  A  I.  F.  Toicn  IM  &  L.  Co.  52  Iowa, 
280.  We  are  of  the  opinion  that  the  statutes 
of  this  state  to  which  we  have  referred  au- 
thorized the  opening  of  tue  street  as  pro- 
posed. They  do  not  in  terms  provide  for  the 
taking  of  property  already  devoted  to  public 
uses,  but  the  taking  sought  by  the  defend- 
ants would  not  exclude  the  plaintiff  from  its 
property,  nor  interfere  materially  with  its 
use,  the  operation  of  its  trains,  and  the  trans- 
action of  its  business.  The  exclusive  right 
to  use  the  railway  as  such  will  remain  in  the 
plaintiff,  and  the  public  will  have  the  right 
to  cross  it  at  proper  times,  and  by  suitable 
means. 

Our  conclusion  has  support  in  the  authori- 
ties. In  St.  Paul  Union  Depot  Co.  v.  St. 
Paul,  80  Minn.  359,  it  was  held  that  the  city 
could  not  take  for  a  street  real  estate  which 
the  depot  company  had  acquired  for  its  use, 
where  that  use  was  necessarily  exclusive,  and 
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It  would  be  practically  subverted  by  the  pro- 
posed taking  and  use  for  the  street.  But  it 
was  said  that  **the  power  to  extend  streets 
and  highways  across  railway  tracks  at  suit- 
able and  convenient  places  is  necessarily  im- 
plied in  the  general  authority  conferred  on 
cities  and  towns  for  such  purposes,  without 
-express  provisions  on  the  subject.  In  like 
manner,  railroads  necessarily  cross  streets  and 
highways  on  their  routes.  An  adjustment 
of  the  two  public  uses  is  thus  demanded  by 
public  convenience  and  necessity,  wherever 
practicable,  and  may  well  be  presumed  to 
be  contemplated  in  the  legislation  authoriz- 
ing such  improvements,  and  by  corporations 
in  accepting  or  acting  under  such  legisla- 
tion." See  also  Little  Miami  &  C.  4t  X.  R, 
Co9,  V.  Dayton,  28  Ohio  St.  510;  MorrU  dt 
E,  R.  Co.  V.  Ctntral  R.  Go.  31  N.  J.  L.  213 ; 
Cliicago  d  N.  W.  R.  Co.  v.  Chicago  dt  E.  R. 
Co.  112  111.  589;  Bradley  v.  New  York  dc  iV'. 
R.  R.  Co.  21  Conn.  294. 

The  views  we  have  expressed  dispose  of 
the  controlling  questious  in  the  case.  -  There 
-does  not  appear  to  be  any  substantial  sround 
for  disturbing  the  judgement  of  the  district 
court,  and  it  Is  afflnned. 


STATE  of  Iowa,  ex  rel.  A.  G.  WEST,  Appt., 

T. 

City  of  DES  MOINES. 


(. 


.Iowa. 


.) 


1.  lioa^e  to  9,  taxpayer  to  pFoaecate  an 
action  of  qno  warranto  to  contest  annex- 
ation to  a  city,  griren  under  Code,  §  3318.  is  con- 
clu6i%'e  airainst  an  attack  made  in  the  quo  war- 
ranto proceedinirs  on  the  ground  that  bis  Interest 
was  trivial. 

£•  A  statute  for  the  annexation  of  ter- 
ritory to  all  eities  having  more  than  a 
specified  population  is  within  a  constitutional 
provision  afrainst  local  legislation  when  there 
can  be  but  one  city  in  the  state  to  which  it  can 
apply. 

•8.  An  act  providing:  for  annexation  to 
a  dty  is  one  for  the  incorporation  of  a  city 
within  the  meaning  of  a  constitutional  provision 
againiit  local  or  special  laws  for  this  purpose. 

A,  The  equitable  claim  of  a  city  to  Ju- 
risdiction over  territory  which  a  void 
statute  has  declared  to  be  annexed 
to  it  will  not  be  disturbed  at  the  instance  of  the 
state  without  any  suK-gestlon  of  anticipated  ben* 
etits  by  so  doing,  where  for  more  than  four  years 
the  city  has  exercised  authority  over  such  terri- 
tor>'  of  prior  incorporations  which  the  void  stat- 
ute purported  to  abolish. 

(January  21, 1896.) 

APPEAL  by  relator  from  a  judgment  of  the 
District  Court  for  Polk  County  in  favor  of 
■defendant  in  a  quo  warranto  proceeding  to 
test  defendant's  right  to  exercise  corporate  au- 
thority over  certain  territory.     Affirmed. 


Note.— For  Icf^islative  power  to  annex  territory 
to  cities,  see  note  to  State,  Richards,  v.  Cincinnati 
(Ohio)  27  L.  R.  A.  737;  also  Kuhn  v.  Port  Townsend 
(Wash.)  29  L.  R.  A.  445. 
il  L.  R.  A. 


t    Statement  by  Oranser*  J.  : 

Quo  warranto  to  test  the  right  of  the  de- 
feodant  city  to  exercise  corporate  authority 
.  over  certain  territory  added  to  said  city  by 
;  legislatiTe  enactment.    Prior  to  1890  the  cor- 
porate limits  of  the  city  of  Des  Moines  em- 
'  braced  8  square  miles.  *  By  an  act  of  the  23d 
general  assembly  approved  March  3,  1890,  it 
is  provided  ^'tbat  the  boundaries  of  all  cities 
in  this  state,  which  had  by  the  state  census 
of  1885  a  population  of  80.000  or  more,  are 
!  hereby  extended  24  miles  in  each  direction 
>  from  the  present  boundaries  of  said  cities. — 
I  such  extension  being  so  made  as  to  leave  the 
boundaries  hereby  created  in  a  perfect  rec- 
i  tangle;  that  all  territory  embraced  within 
;  said  extended  boundaries,  whether  the  same 
is  contained  in  cities,    incorporated  towns, 
or  otherwise,  shall  be  and  become  a  part  of 
the  city  and  subject  to  its  jurisdiction  and 
authority  ;  and  the  corporate  character  of  any 
annexed  territory  within  the  extended  bound- 
aries herein  specified  shall  cease  and  deter- 
mine."   Other  sections  of  the  act  provide  for 
the  payment  of  the  indebtedness  of  the  cities 
so  enlarged,  and  of  the  indebtedness  of  the 
cities  within  the  annexed  territory ;  for  the 
exemption  from  taxation  of  lands  used  in 
good  faith  for  agricultural  or  horticultural 
purposes ;  for  the  reorganization  of  the  wards 
of  said  cities,  and  for  elections  therein.     By 
the  census  of  1885,   only  the  city  of   D«^ 
Moines  was  affected  by  the  act,   and,  with 
the  territory  thus  annexed,    it  embraces  54 
square  miles.     In  the  added  territory  were 
only  one  city  and  seven  incorporated  towns. 
These  eight  corporations  embraced,  includ- 
ing \\  square  miles  of  platted  land  not  in- 
corporated, 13  square  miles,  which,  with  38 
square  miles  of  unplatted  and  unincorporated 
land,  make  the  adaed  territory  to  the  city  45 
square  miles.     The  provisions  of  the  act  by 
which  the  municipal  governments  other  than 
that  of  the  city  of  Des  Moines  were  Xo  become 
extinct,  and  the  entire  territory  become  one 
corporation  or  municipality,  were  observeti. 
so  that  in  April,  1890,  the  change  was  com- 
plete, since  which  time  the  city  of  Des  Moines 
has  been  thus  constituted,  and  has  exercised 
throughout  said  territory  the  rights  and  func- 
tions of  a  city  government,    including   the 
levy  and  collection  of   taxes;  establishing, 
opening,  vacating,   changing,    and  improv- 
ing streets  ;  the  making  of  contracts ;  and  the 
creating  and  payment  of  debts.     In  March, 
1894,  the  state  of  Iowa,  on  the  relation  of  A. 
G.  West,  filed  in  the  district  court  of  Polk 
county  its   information,  in  the  nature  of  a 
((uo  warranto,  reciting  the  provisions  of  the 
act  of  the  23d  general  assembly ;  that  it  has 
application  alone  to  the  city  of  Des  Moines  ; 
that  the  act  is  unconstitutional  and  voi<l, 
as  being  repugnant  to  the  Constitution  of 
the  state,  in  that  it  is  a  local  or  special  law 
amending   the    charter  of  the  city   of  Des 
Moines :  that  it,  in  effect,  creates  a  corpora- 
tion by  the  enactment  of  special  laws;  and 
that,  if  it  is  to  be  deemed  a  general  law,    it 
has  not  had,  and  cannot  have,  uniform  opera- 
tion.     It  is  alleged  in  the  information  that, 
because  of  the  invalidity  of  the  act  by  which 
the  city  limits  were  enlarged,  the  acts  of  Uie 
city,  as  to  the  added  territory,  are  without 
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4LUtbority  of  law ;  and  it  is  asked  that  they 
be  so  adjudged,  aod  that  the  city  be  ousted 
from  the  exercise  of  such  authority.  To  the 
information  there  was  a  demurrer,  and  the 
parties  stipulated  the  facts;  and  the  case,  in 
that  condition,  was  submitted  to  the  court, 
which  sustained  the  demurrer  as  to  some 
parts,  and  overruled  it  as  to  others.  By  the 
Tuling,  the  facts  as  stated  in  the  information, 
together  with  those  stipulated,  were  held  in- 
sufficient to  justify  a  decree  for  plaintiff,  and 
from  a  judgment  dismissini;  the  petition  the 
plaintiff  appealed. 

Messrs.  Gatch»  Connor,  &  Weaker,  for 

appellant: 

If  the  statute  is  unconstitutional,  it  is  void, 
■tkud  no  valid  act  can  be  based  thereon. 

Fleming  v.  Hull,  78  Iowa,  598;  Norton  v. 
Shelbj/  County,  118  U.  8.  425.  30  L.  ed.  178; 
Kraft  V.  Keokuk,  14  Iowa,  86. 

Acquiescence  for  no  length  of  lime  can 
legalize  a  clear  usurpation  of  power,  where  the 
people  have  plainly  expressed  their  will  in  the 
Constitution,  and  appointed  judicial  tribunals 
to  enforce  it. 

Coole^,  Const.  Lim.  8d  ed.  p.  70. 

Treating  this  as  an  action  brought  in  the  in- 
terest as  well  as  in  the  name  of  the  state,  the 
.statute  of  limitations  would  not  bar  the  action 
-at  all. 

De^  Moines  County  v.  Barker,  34  Iowa,  84; 
United  i>tates  v.  Nashville,  C.  <fe  St.  L.  R.  Co. 
118  U.  S.  120,  30  L.  ed.  81. 

Such  an  action  is  not  barred  by  lapse  of 
time  unless  the  statute  so  expressly  provides. 

State  V.  Pawtuxet  Tump,  Co.  8  R.  I.  521,  94 
Am.  Dec.  123  ;  CatUtt  v.  PeopU,  151  III.  16 
<iy94). 

As  this  is  an  action  at  law,  if  the  statute  of 
limitations  applies  at  all,  the  state  has  the  full 
^v^  years  within  which  to  bring  its  action,  and 
no  laches  or  estoppel  will  be  imputed  to  it  or 
its  officers  within  that  period. 

2  Story,  Eq.  Jur.  £5  1520;  Bispham,  Eq. 
p.  847,  55  280;  PeopU,  Atty.  Qen.,  v.  Stanford, 
77  Cal.  360.  2  L.  R.  A.  92. 

Laches,  acquiescence,  and  estoppel  are  not 
grounds  for  upholding  an  unconstitutional 
statute. 

United  States  v.  Beebe,  127  U.  S.  338,  32  L. 
ed.  121;  United  States  v.  Insley,  130  U.  S.  263, 
32  L.  ed.  968;  State,  Morns,  v.  Wrightson,  56 
N.  J.  L.  126.  22  L.  R.  A.  548;  Oiddings  v. 
Blocker,  93  Mich.  1,  16  L.  R.  A.  402;  Parker 
V.  Stnte.  Pottell,  138  Ind.  178, 18  L.  R.  A.  567; 
State,  Richards,  v.  Hanwier,  42  N.  J.  L.  435; 
Matheits  V.  State,  82  Tex.  577;  Oakley  y.  Aspin- 
wall,  3  N.  Y.  547;  People  v.  Allen,  42  N.  Y.  378. 

Mere  lapse  of  time  alone,  and  acquiescence 
by  the  people  in  their  enforcement,  have  not 
been  deemed  a  reason  why  laws  should  not  be 
declared  unconstitutional  when  they  clearly 
controvert  the  terms  of  the  fundamental  law. 

Hoftardv.  Bugbee,  65  U.  S.  24  How.  461,  16 
L.  ed.  753;  Horn  v.  Lockhart,  84  U.  8.  17 
Wall.  570.  21  L.  ed.  657;  McOehee  v.  Mathis, 
71  U.  S.  4  Wall.  143,  18  L,  ed.  314;  FUUhtr 
V.  Peck,  10  U.  S.  6  Cranch.  87,  3  L.  ed.  162; 
WehHter  v.  Reid,  52  U.  8.  11  How.  437,  13  L. 
ed.  761:  Green  v.  Biddle,  21  U.  8.  8  Wheat  1, 
5  L.  ed.  547;  Bush  v.  Kentucky,  107  U.  8.  110. 
27  L.  ed.  354;  Louisville  Oas  Co.  v.  Citizens* 
81  L.  R.  A. 


Qaslight  Co.  115  U.  8.  683,  29  L.  ed.  510;  Mc- 
Millan V.  McNeill,  17  U.  8.  4  Wheat.  209,  4  L. 
ed.  552;  Southern  S.  S.  Co.  v.  New  Orleans 
Part  Wardens,  78  U.  8.  6  Wall.  81, 18  L.  ed. 
749;  Cannon  V.  New  Orleans,  St  \J.  8.  20  Wall. 
577,  22  L.  ed.  417;  Norns  v.  Boston,  48  U.  S. 
7  How.  283.  12  L.  ed.  702;  Walling  v.  Michi- 
gan, 116  U.  8.  446,  29  L.  ed.  691;  Craig  v. 
Missouri,  29  U.  8.  4  Pet.  410,  7  L.  ed.  903; 
Bagnell  v.  Broderick,  88  U.  8.  13  Pet.  486,  10 
L.  ed.  235;  Cole  v.  LaOrange,  113  U.  8.  1,  28 
L.  ed.  896;  Sturges  v.  Crowninshield,  17  U.  8. 

4  Wheat.  122,  4  L.  ed.  529;  Gibbons  v.  Ogden, 
22  U.  8.  9  Wheat.  1.  6  L.  ed.  23:  Ogden  v. 
Saunders,  25  U.  8.  12  Wheat.  213,  6  L.  ed. 
606;  Chenango  Bridge  Co.  v.  Binghamton 
Bridge  Co.  {'*The  Binghamton  Bridge"),  70  U. 
8.  3  Wall.  51.  18  L.  ed.  137;   Henderson  v. 

Wickhnm,  92  U.  8.  259,  23  L  ed.  548;  Cooky. 
Pennsylvania,  97  U.  8.  566,  24 L.  ed.  1015;  Per- 
ris  V.  Higley.  87  U.  8.  20  Wall.  875,  22  L.  ed. 
883;  Society  for  Prop,  of  Gospel  v.  New  Haven, 
21  U.  8.  8  Wheat.  464,  5  L.  ed.  662;  Parkers- 
burg  v.  Brown,  106  U.  8.  487,  27  L.  ed.  288. 

If  the  officers  of  the  city  of  Des  Moines  had 
violated  the  Constitution  by  issuing  bonds  in 
excess  of  the  constitutional  limit,  with  the  ap- 
probation or  the  unanimous  vote  of  ever^' 
elector  in  the  city,  and  had  used  every  dollar 
realized  for  some  proper  city  purpose,  the  law- 
yer who  would  claim,  in  faVor  of  an  innocent 
purchaser  of  such  bonds,  that  the  city  and  its 
taxpayers  were  estopped  to  deny  the  validity 
of  such  bonds,  would  be  deemed  too  ignorant 
to  be  listened  to 

Doon  Dist.  Twp.  v.  Cummins,  142  U.  8.  366, 
35  L.  ed.  1044;  Mosher  v.  Independent  School 
Dist.  44  Iowa,  122. 

This  court  has  never  refused  to  enforce  the 
Constitution,  as  against  a  statute  which  vio- 
lated its  provisions. 

Koehler  v.  Hill.  60  Iowa,  548;  State  v.  Car- 
man. 63  Iowa,  130,  50  Am.  Rep.  741. 

Subsequent  legislative  recognition  of  the  city 
as  extended  and  reorganized  by  the  annexation 
act  was  of  no  effect. 

The  legislature  could  not  do  indirectly  what 
it  did  not  have  the  power  to  do  directly" 

Mosher  v.  Independent  School  Dist.  supra;  In- 
dependent School  Dist.  V.  Burlington,  60  Iowa, 
500;  Strange  v.  Dubuque,  62  Iowa,  308. 

The  annexation  of  new  territory  was  in  law 
an  amendment  of  the  charter  of  the  city. 

Morford  v.  Unger,  8  Iowa.  82;  People,  Adams, 
V.  Oakland,  92  Cal.  611;  State,  Atty.  Gen.,  v. 
Cincinnati,  20  Ohio  St.  18;  WestportY.  Kansas 
City,  103  Mo.  141  (1891);  Gray  v.  Crockett,  80 
Kan.  138;  Ford  v.  North  Des  Moines,  80  Iowa, 
626;  Ex  parte  Pritz,  9  Iowa,  80;  McGregor  v. 
Baylies,  19  Iowa,  43;  Alexander  v.  Duluth,  57 
Minn.  47  (1894);  Denver  v.  Spokane  Falla,  7 
Wash.  226;  Fleming  v.  Hull,  73  Iowa.  598; 
Norton  v.  Shelby  County,  118  U.  S.  425,  30  L. 
ed.  178. 

The  annexation  act  is  in  effect  a  local  or  spe- 
cial law  for  the  incorporation  of  a  particular 
city. 

Morford  v.  Unger,  People,  Adams,  v.  Oak- 
land, State,  Atty.  Gen.,  v.  Cincinnati,  and  West- 
port  V.  Kansas  City,  supra;  Wyandotte  v.  Wood, 

5  Kan.  603;  Ex  parte  Pits,  supra;  Davis  v. 
Woolnough,  9  Iowa,  104;  McGregor  v.  Baylies, 
19  Iowa,  43  (1865). 
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The  act  is  local  and  special  in  respect  of 
classification  by  population. 

Kenton  v.  State,  Kelly,  52  Ohio  St.  59;  State 
Atty.  Gen.,  v.  Anderson,  44  Ohio  St.  247:  Detine 
V.  Cook  County  Comrs.  84  111.  590;  Topeka  v. 
GilUtt  (Kan.)  4  Pac.  800;  Ayars's  Appeal,  122 
Pa.  266,  2  L.  R.  A.  677;  State  Board  of  Man- 
agers V.  Jackson  County  Ct.  89  Mo.  237;  Owen 
V.  Sioux  City,  91  Iowa.  1^0;  Independent  School 
Dist.  V.  Burlington,  60  Iowa,  500. 

Messrs.  J.  K.  Macomber,  A.  P.  Cham- 
berlain, and  Hugrh  Brennan,  for  appellee: 

The  relator  has  not  sufficient  interest  in  the 
question  presented  to  authorize  him  to  pros- 
ecute this  action. 

A  taxpayer  has  no  power  to  maintain  this 
action. 

State  V.  Lyons,  31  Iowa,  432;  State  v.  Inde- 
pendent School  Dist.  44  Iowa,  227;  Smith  v. 
Saginaw,  81  Mich.  123;  2  Dill.  Mun.  Corp.  4lh 
ed.  ^  900;  Com,  v.  Joties,  12  Pa.  865;  People  v. 
Waite,  70  III.  25;  State,  Mitchell,  v.  Tolan,  83 
N.  J.  L.  195. 

West,  as  a  private  relator,  has  so  trivial  an 
interest  that  he  ought  not  to  be  permitted  to 
proceed. 

19  Am.  &  Eng.  Enc.  Law.  p.  676;  Com., 
Jlite,  V.  Swank,  79  Pa.  154;  Yonkey  v.  State, 
Corneliiion,  27Ind.  236;  People,  Crane,  v.  Ryder, 
12  N.  Y.  433. 

When  rights  are  purely  public  a  private  re- 
lator cannot  proceed  when  the  matters  do  not 
specially  concern  him. 

Com.,  McLaughlin,  v.  Cluley,  56  Pa.  270. 

The  state,  and  not  a  private  relator,  is  the 
proper  moving  party. 

19  Am.  &  Eng.  Enc.  Law,  p.  677;  Com.  v. 
Allegheny  Bridge  Co.  20  Pa.  185;  Murphy  v. 
Farmers*  Bank,  20  Pa.  415;  Com.,  Banning, 
V.  Philadelphia,  O.  d  N.  R.  Co.  20  Pa.  518; 
State  V.  Patterson  &  H.  Tump.  Co.  21  N.  J. 
L.  9;  People  v.  North  Chicago  R.  Co.  88  111. 
537;  Atty.  Oen.  v.  Consumers*  Gas  Co.  142 
Mass.  417;  Rice  v.  National  Bank  of  the  Com- 
monwealth, 126  Mass.  800. 

The  act  in  question  applies  to  *'all  cities  in 
this  stale  which  had  by  the  state  census  of 
1885  a  population  of  30,000  or  more,"  and  is 
uniform  in  its  application  to  all  cities  which 
come  within  this  class,  be  they  few  or  many, 
although  the  city  of  Dcs  Moines  in  its  practical 
application  is  the  only  city  affected. 

Iowa  Railroad  Land  Co.  v.  Soper,  39  Iowa, 
112;  Basket  v.  Burlinqton,  30  Iowa,  232;  State 
V.  King,  37  Iowa,  462;  Richman  v.  Muscatine 
County  Supers.  77  Iowa.  513.  4  L.  R.  A.  445; 
United  States  Exp.  Co.  v.  EUyson,  28  Iowa, 
370;  Von  Phul  v.  Ilammer,  29  Iowa,  222;  Re 
Pittsburgh,  138  Pa.  401;  State,  Attv.  Gen.,  v. 
Miller,  100  Mo.  439;  Re  Ruan  Street,  132  Pa. 
257;  Land,  Log  &  L.  Co.  v.  Broitn,  73  Wis. 
294,  3  L.  R.  A.  472;  People,  Grinnell,  v.  Hoff- 
man,  116  111.  587,  56  Am.  Rep.  793;  State, 
BaltzeU,  v.  Stewart,  74  Wis.  620,  6  L.  R.  A. 
394;  State  v.  Clayton,  53  N.  J.  L.  277;  Lafay- 
ette v.  Jenners,  10  Ind.  70;  Wyandotte  v.  Wood, 
5  Kan.  608;  Atchison  v.  Bartholotc^^Kviri.  124; 
Thomas  v.  Ashland,  12  Ohio  St.  124;  Atkinson 
V.  Marietta  rf:  C.  R.  Co.  15  Ohio  St.  21;  Ckgg  v. 
School  Dist.  No.  50,  8  Neb.  178;  Covin oton  v. 
East  St,  Louis,  78  111.  548;  Welker  v.  Potter, 
18  Ohio  St.  85;  McCormick  v.  West  Ditluth,  47 
Minn.  272;  Uutmnger  v.  SUite,  39  JSeb.  653; 
\l».  R.  A.^' 


State,  Jones,   v.  Graham,  16  Neb.   74;  State, 
Board  of  Comrs.  v.  Cooley,  56  Minn.  540. 

It  is  a  question  for  the  legislature  to  decide 
whether  or  not  the  particular  case  at  bar  was 
such  a  one  as  might  be  made  to  come  under  a 
general  law. 

State  V.  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
503;  Darling  v.  Rodgers,  7  Kan.  594;  Marks  v. 
Purdue  University,  37  Ind.  163;  Welker  v.  Pot- 
ter, supra;  Brooks  v.  Hyde,  37  Cal.  366;  Gentile 
V.  State,  29  Ind.  409;  McAunicfi  v.  Mississippi 
ct-  M.  R.  R.  Co.  20  Iowa,  388;  Thomas  v.  Clay 
County  Comrs,  5  Ind.  4;  Hall  v.  Bray,  51  Mo. 
288;  St.  Louis  Comrs.  v.  Shields,  62  Mo.  247. 

Municipal  corporations  are  within  the  abso- 
lute control  of  the  legislature  and  may  be 
modified  at  any  time. 

1  Dill.  Mun.  Corp.  g§  30,  37.  398;  Pcopltv. 
Morris,  13  Wend.  331;  Memphis  v.  Memp'tix 
Water  Co.  5  Heisk.  495;  The  Governor  v.  Mc- 
Ewen,  5  Humph.  241;  McCaUie  v.  Chattanooqo, 
8  Head,  317;  Lynch  v.  Laftand,  4  Coldw.  96; 
Luehrman  y.SfieWy  County  Taxiiig  Dist.  2  Lea. 
425;  Merchants*  Union  BarbWire  Co.  v.  Brown, 
64  Iowa.  275;  Sloan  y.  State,  8  Blackf.  361; 
Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  ed. 
197;  Coffln  y.  State,  Norton,  7  Ind.  157. 

In  the  construction  of  statutes  of  doubtful 
meanine  the  courts  should  have  due  regard  to 
the  construction  given  in  long  and  settled  prac- 
tice. 

Earl  Buckinghamshire  v.  Drury,  2  Eden, 
60,  74;  Rogers  v.  Goodwin,  2  Mass.  477;  Pock 
ard  v.  Richardson,  17  Mass.  122,  9  Am.  Dec. 
123;  Bank  of  United  States  v.  Halstead,  23  U. 
S.  10  Wheat.  51,  6  L.  ed.  264;  Bank  of  Ctca 
V.  Mersereau,  8  Barb.  Ch.  528,  49  Am.  Dec. 
189;  Tro^ip  v.  Haight,  Hopk.  Ch.  239;  Mc 
Ferran  v.  Pmcers,  1  Serg.  &  R.  106;  Co. 
Litt.  186a;  United  States  v.  Richard»m.  2S 
Fed.  Rep.  61;  llarriman  v.  State,  2G.  Greene. 
270. 

The  statute  of  limitations  has  no  applica- 
tion to  an  action  of  this  kind. 

It  would  be  wrong  in  principle  to  permit  the 
relator,  after  having  voluntarily  paid  taxers  on 
his  property  annexed  during  the  years  since 
the  annexation  took  effect,  to  now  set  aside  an 
act  which  he  has  submitted  to  in  the  manner 
indicated;  and  especially  is  this  true  when  is 
considered  the  slight  interest  the  relator  has  in 
this  matter  compared  with  the  vast  interest  to 
all  the  people  of  the  city. 

Rumsey  v.  People,  19  N.  Y.  41;  People,  Atty. 
Gen.,  V.  Maynard,  15  Mich.  463;  Lannittfjx. 
Carpenter,  20  N.  Y..447;  Jameson  v.  Ptoph^ 
16  111.  257,  63  Am.  Dec.  304;  Bank  of  Cniu^f 
States  V.  Dandrige,  25  U.  S.  12  Wheat.  64,  6 
L.  ed.  552;  Dunning  v.  New  Albany  dr  S  R, 
Co.  2  Ind.  437;  Middlesex  Husbandmen  rf-  Mfra. 
Sor.  V.  Davis,  3  Met.  133;  House  v.  Hofi.H\  5 
Harr.  &  J.  125;  State,  Henderson,  v.  Bo<7ftr. 
County  Ct.  50  Mo.  317;  State  v.  Leathermah^ 
38  Ark.  81;  Hamilton  v.  Carthage,  24  IH.  22; 
Bird  V.  Perkins,  83  Mich.  28;  People  v.  Hirer- 
side  (Cal.)  9  Pac.  662;  People,  Kingsland,  v. 
Clark,  70  N.  Y.  518;  State,  Atty.  Gen.,  v.  O'?*- 
cinnati,  20  Ohio  St.  18;  State,  County  Attor- 
ney, V.  Topeka  (Kan.) 8  Pac.  587:  State.  Brown, 
V.  Wentport,  116  Mo.  582;  Westport  v.  KanSiis 
City,  103  Mo.  141;  State,  Sleeth,  v.  Gordon,  8T 
Ind.  171:  People,  Gridley,  v.  Farnham,  85  111. 
562;  Atty.  Gen.  v.  Page,  38  Mich.  286;  Aitif 
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Gen.  V.  Hanehett,  42  Mich.  486;  Atty.  Gen.  v. 
Detroit,  55  Mich.  181;  Atty.  Gen.  v.  Detroit, 
26  Mich.  268;  Slate  v.  Bailey,  19  Ind.  454. 

The  doctrine  of  estoppel  is  applicable  to 
cases.where  particular  individuals  only  are  in- 
terested; it  certainly  would  be  singular  to  re- 
fuse to  allow  the  doctrine  to  be  recognized  in 
cases  where  entire  communities  have  the  great- 
est interest  in  the  world  in  having  the  same 
doctrine  recognized. 

The  principle  of  acquiescence  or  estoppel  has 
been  adopted  as  a  part  of  our  common  law. 

Cooley,  Const.  Lim.  4th  ed.  312;  People, 
Atty.  Gen.,  v.  Maynard,  15  Mich.  470;  Rum- 
sey  V.  People,  19  N.  Y.  41;  Lanning  v.  Car- 
jjenter,  20  N.  Y.  447. 

The  property  owner  who  has  stood  by  and 
without  objection  observed  the  outlay  of  large 
sums  of  money  for  public  improvement,  and 
has  acquiesced  in  annexation  proceedings  in 
pursuance  of  which  the  money  was  expended, 
is  estopped  to  afterwards  question  the  legality 
of  the  proceedings. 

Strosser  v.  Fort  Wayne,  100  Ind.  443;  StaU 
V.  Wertzd,  62  Wis.  1«4;  Cooley,  Const.  Lim. 
6th  ed.  309,  and  cases  cited;  Re  Coover,  98  N. 
Y.  507;  Burlington  v.  Gilbert,  81  Iowa,  856, 
7  Am.  Rep.  143;  Steekert  v.  Ea$t  Saginaw.  22 
Mich.  104;  Tone  v.  Columbus,  39  Ohio  St.  281; 
Patterson  v.  Baumer,  43  Iowa,  477;  Motz  v. 
Detroit,  18  Mich.  495;  Kellogg  v.  Ely,  15  Ohio 
St.  64. 

Grang^ert  J.,  delivered  the  opinion  of  the 
•c<»urt: 

1.  It  is  first  said  that  the  relator,  A.  G. 
West,  has  not  sufficient  interest  to  authorize 
him  to  invoke  the  action  of  the  court  in  behalf 
of  the  state.  Mr.  West  is  not  a  citizen  of 
Dcs  Moines  as  enlarged  ;  but  he  is  the  owner 
of  land  within  the  added  territory,  but  not 
in  any  of  the  corporations  as  they  were  be- 
fore the  annexation.  The  assessed  valuation 
-of  his  land  is  $80,  and*  it  is  estimated  that 
he  pays  city  taxes  thereon  to  the  amount  of 
$1.31.  This  is  thought  to  be  too  trifling  an 
interest  to  permit  him  to  institute  the  action. 
The  law  provides  that  when  the  county  at- 
torney, on  demand,  refuses  or  neglects  to 
commence  such  an  action,  any  citizen  of  the 
^tate  having  an  interest  in  the  question  may 
apply  to  the  court  in  which  the  action  is  com- 
menced, or  to  the  judge  thereof,  for  leave  to 
-do  so,  and  upon  obtaining  such  leave  he  may 
prosecute  the  action  to  final  judgment.  Code, 
^  8348.  This  provision  of  the  law  was  com- 
plied  with,  and  leave  granted  bv  the  district 
-court.  This  action  is  conclusive  upon  us. 
The  law  does  not  define  what  the  interest 
shall  be,  and,  conceding  that  it  must  be  a 
substantial  one,  it  was  a  question  for  the  dis- 
trict court.  It  was  a  question  to  be  settled  be- 
fore the  suit  was  commenced.  The  language 
^f  the  law  is  that  **  upon  obtaining  such  leave 
he  may  prosecute  the  action  to  final  judg- 
ment. "  Certainly  the  question  of  fact,  as  to 
the  extent  of  the  interest,  is  one  confided  to 
the  court  to  which  application  is  made. 

2.  The  constitutional  questions  as  to  the 
validity  of  the  law  making  the  annexation 
are  important.  The  parties,  in  argument, 
concede  that  the  learned  Judge  who  tried  the 
-case  below  held  the  law  to  be  unconstitu- 
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tional,  but  denied  the  relief  asked  on  the 
ground  of  laches  or  estoppel.  Appellee,  how- 
ever, in  this  court,  insists  that  such  a  holding 
was  erroneous,  and  the  questions  are  for  con- 
sideration. Logically,  the  first  question  is 
whether  or  not  the  act  is  general,  or  local 
and  special,  in  its  application.  It  will  be 
seen  that  the  act,  in  terms,  is  made  to  ap- 
ply to  all  cities  which  had,  by  the  state  cen- 
sus of  1885,  a  population  of  30,000.  If  the 
act  bad  specified  the  city  of  Des  Moines  as 
the  one  whose  boundaries  were  to  be  ex- 
tended, there  would  be  no  question  that  the 
law  is  local  in  its  application.  The  law,  as 
enacted,  just  as  explicitly  confines  its  ap- 
plication to  the  city  of  Des  Moines  as  if  the 
city  had,  in  words,  been  named,  for  it  was 
the  only  city  in  the  state  having  the  requisite 
population.  Appellee  contends  that  because 
of  the  language  of  the  act,  by  which  it  is  to 
apply  to  **all  cities  in  this  state,  which  had, 
by  the  state  census  of  1885,  a  population  of 
80,000  or  more,"  it  is  a  law  of  general  ap- 
plication. The  constitutional  language  is, 
after  stating  certain  exceptions,  **All  laws 
shall  be  general  and  of  uniform  operation 
throughout  the  state.  ^  It  is  not  necessary  to 
an  observance  of  this  provision  that  the  law 
should  operate  uniformly  on  all  the  people 
of  the  state,  nor,  when  the  legislation  per- 
tains to  cities,  is  it  important  that  it  should 
operate  uniformly  on  all  cities  throughout  the 
state.  But  if  the  law  is  made  to  operate  upon 
a  particular  condition  as  to  persons  or  prop- 
erty, and  is  operative  whenever  and  wher 
ever  the  same  conditions  exist,  affixing  the 
same  consequences,  then  it  is  a  general  law 
in  its  operation,  even  though  it  only  oper- 
ates on  one  of  the  conditions  or  classes 
specified.  To  illustrate  we  may  instance 
the  laws  regulating  banking,  insurance,  agri- 
cultural societies,  and  the'like.  If  the  law 
is  so  framed  that  it  does  and  cSfin  apply  to  but 
one  bank,  company,  or  society,  in  its  oper- 
ation, it  is  special  legislation.  General  legis- 
lation looks  not  alone  to  the  present,  but  to 
the  future :  and  a  law  which  at  a  given  time 
operates  as  to  only  one  bank,  company,  or 
society,  because  there  is  but  one  such,  but  is 
so  framed  as  to  operate  on  the  same  condi- 
tions, when  and  where  they  arise  in  the  state, 
is  a  general  law  and  of  uniform  operation. 
See  McAunich  v.  Mississippi  dt  M.  R.  R. 
Co.  20  Iowa,  338 ;  UniUd  States  Exp.  Co.  v. 
Ellyson,  28  Iowa,  870 ;  Von  Phul  v.  Hammer, 
29  Iowa,  222 ;  Haskel  v.  Burlington,  30  Iowa, 
232.  This  rule  is  one  of  general  recognition. 
As  applied  to  cities,  if  the  act  is  such  that  it 
is  operative,  because  of  its  terms,  to  but  a 
sincfle  city,  it  is  local  legislation.  McGregor 
V.  Baylies,  19  Iowa,  48 ;  Owen  v.  Sumx  City, 
91  Iowa,  190.  Counsel  for  the  defendant  city 
cite  the  above  cases,  with  manv  others  an- 
nouncing the  same  rule,  and  on  them  base  the 
claim  that  the  act  under  consideration  is  of 
general  application,  even  though  there  is  but 
one  city  "to  which  it  can  apply.  It  is  true 
that  in  many  of  the  cases  cited,  where  the  law 
has  been  held  of  general  application,  there 
was  but  one  city  of  the  class  intended  to  come 
within  the  rule  of  the  legislative  act ;  but  it 
is  not  true  that  in  any  of  the  cases  a  law, 
though  jreneral  in  terms,  where  it  could  in 
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DO  event  become  operative  on  but  a  single 
city,  baa  been  held  to  be  a  general  law.  Had 
the  act  in  question  been  made  applicable  to 
all  cities  of  over  80,000  inhabitants,  without 
a  qualification  that,  under  known  facts, 
would  exclude  its  operation  as  to  any  other 
such  city,  the  case  would  be  different.  But 
because  a  law  thus  arbitrarily  extending  city 
limits  could  not  be  made  of  general  applica- 
tion, because  of  the  absence  of  conditions  to 
justify  it,  it  was  made  to  apply  only  to  cities 
of  that  number  of  inhabitants  at  a  particular 
date  in  the  past,  when  there  was  but  one  such 
city  to  which  it  could  apply,  so  as  to  avoid 
the  possibility,  even,  of  any  other  city  com- 
ing within  its  provisions.  The  act  is  singu- 
larly specific  in  this  respect,  not  even  per- 
mitting any  chances  as  to  what  might  be  the 
actual  population  of  other  cities  but  making 
it  dependent  on  the  census  return  of  1885, 
known  at  the  time  the  act  was  passed,  which 
clearly  proves  that  only  the  city  of  Des 
Moines  was  intended  as  the  subject  of  such 
legislation.  In  such  a  case,  even  though  the 
language  of  the  act  is  general,  it  is  special 
legislation.  In  State,  Richards,  y.  Hammer ,  42 
N.  J.  L.  435,  the  court,  in  treating  this  sub- 
ject from  a  constitutional  standpoint,  said, 
as  to  the  effect  of  such  general  language, 
where  but  two  cities  of  the  state  could  be  af- 
fected by  the  law  :  **The  result  therefore  is 
that  the  act  was  intended  to  apply,  and  that 
it  does  and  must  ever  apply,  to  these  two 
cities  alone,  and  that  the  legal  effect  of  this 
law,  as  now  constituted,  is  the  same  as 
though  it  bad,  in  express  terms,  declared  that 
it  was  not  to  be  operative  tlirough  the  state 
at  large,  but  in  the  cities  of  Elizabeth  and 
Newark  only."  The  law  was  held  to  be 
local  in  its  application,  and  unconstitution- 
al. The  conclusion  is,  unmistakably,  that 
the  act  in  question  is  local  legislation. 

3.  With  the  (Question  settled  that  the  act  is 
local  legislation,  we  are  next  to  determine 
whether  or  not  it  is  of  the  class  of  lei^islation 
prohibited  by  the  Constitution.  The  ques- 
tion has  received  extensive  consideration  in 
argument  by  counsel  on  both  sides.  The 
Constitution  does  not  in  all  cases  prohibit 
special  or  local  leffislation.  It  permits  it  in 
some  cases.  Sectfnn  80  of  article  3  of  the 
Constitution  reads  as  follows :  "  The  general 
assembly  shall  not  pass  local  or  special  laws 
in  the  following  cases:  .  .  .  For  the  in- 
corporation of  cities  and  towns :  ...  In 
all  cases  above  enumerated,  and  in  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable, all  laws  shall  be  general,  and  of 
uniform  operation  throughout  the  state." 
There  are  six  of  the  enumerated  cases.  It  has 
been  thought,  and  it  is  appellant's  contention 
here,  that  the  prohibition  of  the  section  as  to 
local  or  special  legislation  is  absolute  as  to 
the  "cases  above  enumerated,"  and  as  to  other 
cases  the  prohibition  is  conditional,  depend- 
ing upon  whether  or  not  general  laws  can  be 
made  applicable.  It  is  now  urged  for  the 
first  time,  so  far  as  we  know,  that  there  is  no 
positive  prohibition,  but  that,  as  to  both 
cases  or  classes  of  laws,  as  designated  in  the 
section,  the  prohibition  is  conditional.  Ap- 
pellee, by  a  transposition  of  the  last  sentence, 
and  a  grammatical  application  of  the  rules 
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of  language  to  it,  gives  the  following  as  ex- 
pressive of  its  meaning:  **In  all  the  cases 
above  enumerated  where  a  general  law  can  be- 
made  applicable,  and  in  all  other  cases  where 
a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  a  uniform  opera- 
tion throughout  the  state."  This  means, 
stripped  of  its  verbiage,  that  all  laws  shall 
be  general  and  of  uniform  operation  through- 
out the  state,  where  such  a  law  can  be  made 
applicable.  This  renders  meaningless  more 
than  half  the  words  employed  in  the  section, 
and  nearly  half  of  those  in  the  sentence  we 
are  construing.  If  the  sentence  could  be 
made  clearer  by  a  transposition,  ours  would 
be  this :  **  In  all  the  cases  above  enumerated, 
all  laws  shall  be  general  and  of  uniform 
operation  throughout  the  state,  and  in  all 
other  cases  where  a  general  law  can  be  made 
applicable."  By  this  we  preserve  and  give 
a  meaning  to  all  the  language  employed,  and 
observe  the  legal  requirements  as  to  construc- 
tion. The  other  is  a  manifest  disregard  of 
the  rule.  To  us  the  section  is  not  open  to 
serious  question  in  the  respect  suggested. 
The  prohibition  as  to  local  and  special  legis- 
lation is  absolute,  as  to  the  enumerated  cas^^. 
While  this  precise  question  has  not  been  con- 
sidered, this  section  has  been  so  applied  in  a 
number  of  cases.  Ex  parte  Fritz,  9  Iowa.  30 ; 
Von  Phul  V.  Hammer,  MeOregor  v.  Baylie*^ 
and  Haskel  v.  Burlington,  supra;  State  v.  King, 
37  Iowa.  462 ;  Riehman  v.  Muscatine  County 
Supers.  77  Iowa,  518.  If  the  act  in  question 
is  local  or  special  legislation,  and  is  pro- 
hibited by  the  section  of  the  Constitution 
considered,  it  is  not  contended  that  the  fact 
that  it  is  an  act  merely  extending  the  bound- 
aries of  the  city  will  give  it  validity.  That 
the  constitutional  prohibition  extends  to  acts 
amending  charters  and  acts  creating  such  cor- 
porations, see  Ex  parte  Ptitz,  McGrtgor,  v. 
Baylies,  and  Von  Phul  v.  Hammer,  Mupra. 
Our  conclusion  is  thrft  the  act  providing  for 
the  annexation  is  against  the  express  provi- 
sions of  the  Constitution  prohibiting  the  pass- 
ing of  local  or  special  laws  for  the  incorpora- 
tion of  cities,  and  is  therefore  void. 

4.  It  is  next  to  be  determined  whether  or 
not,  with  the  law  giving  rise  to  the  annexa- 
tion absolutely  void,  the  legality  of  the  pres- 
ent city  organization  can  lie  sustained  under 
the  rule  of  estoppel  or  laches.  On  this  brancJi 
of  the  case  a  large  number  of  authorities  have 
been  cited,  and  the  newness  of  the  question, 
as  well  as  the  great  interests  involved,  makes 
it  one  of  great  importance.  The  foundation 
for  the  application  of  the  doctrine  of  estoppel 
is  the  consequence  to  result  from  a  judgment 
denying  to  the  city  of  Des  Moines  municipal 
authority  over  the  territory  annexed,  after 
the  lapse  of  four  years,  during  which  time 
such  authority  has  been  exercised,  and  the 
changed  conditions  involving  extensive  pub- 
lic and  private  interests.  It  will  be  remem- 
bered that  the  act  of  annexation  resulted  in 
the  abandonment  of  eight  municipal  govern- 
ments, which  before  the  annexation  were  in- 
dependent, and  bringing  them  under  the 
single  government  of  the  city  of  Des  Moines, 
This  involved  a  vacation  of  all  offices  in  the 
city  and  towns  annexed,  and  the  delivery  of 
all  public  records  and  property  to  the  officers. 
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chosen  for  the  city  so  enlacged.  For  four 
years  taxes  bave  been  levied,  collected,  and 
expended  under  the  new  conditions;  public 
improvements  have  been  made,  includinj^ 
some  miles  of  street  curbing,  paving,  and 
sewerage,  for  which  certificates  and  warrants 
have  bSen  issued,  and  contracts  are  now  out- 
standing for  such  improvements.  In  brief, 
with  the  statement  that  for  the  four  years  the 
entire  machinery  of  city  government  has  been 
Id  operation,  the  situation  may  be  better  im- 
agined than  expressed.  It  is  hardly  possible 
to  contemplate  the  situation  to  result  from  a 
judgment  dissolving  the  present  city  organi- 
zation, and  leaving  the  territory  formerly 
embraced  within  corporate  lines  as  it  would 
be  left  Of  all  the  cases  to  which  we  are 
cited,  involving  the  validity  of  municipal 
organizations,  where  the  consequences  to  re- 
sult from  a  judgment  of  avoidance  are  con- 
sidered, not  one  presents  a  case  of  such  un- 
certainty, nor  where  there  are  the  same 
f  rounds  for  serious  apprehension,  because  of 
ifflculties  in  adjusting  rights  in  this  case. 
There  are  many  cases  where  the  doctrine  of 
laches  has  been  applied  to  sustain  a  munici- 
pal government  where  the  organization,  as 
attempted,  was  illegal.  Much  importance  is 
attached  by  appellant  to  the  fact  that  in  this 
case  the  act  serving  as  a  basis  for  the  annexa- 
tion is  absolutely  ^void,  and  a  distinction  is 
drawn  between  proceedings  where  they  are 
irregular,  merely,  and  where  they  are  void. 
The  case  of  State  v.  Leatherman,  88  Ark.  81, 
is  perhaps  as  directly  in  point  on  the  particu- 
lar question  as  any  *wc  have  noticed.  It  in- 
volved a  consideration  of  the  legality  of  the 
establishment  of  Arkansas  City,  in  that  state. 
In  Arkansas  such  corporations  are  established 
on  the  order  of  court,  and  it  was  found  that 
the  court  making  the  order  had  no  jurisdic- 
tion to  make  it,  and  as  to  that  branch  of  the 
case  the  court  said,  "there  was  no  jurisdic- 
tion, and  the  order  was  void."  The  court 
then  proceeded  to  the  consideration  of  the 
question  we  are  now  considering,  and,  after 
detailing  some  of  the  consequences  to  result 
from  a  judgment  avoiding  the  corporation, 
it  is  said  in  the  opinion,  speaking  of  that 
city,  with  others,  probably  organized  under 
similar  orders:  **To  declare  tnem  all  null, 
after  long  acquiescence  on  the  part  of  the 
state  would  open  a  very  Pandora's  box  of 
litigation,  and  produce  incalculable  hard- 
shi p  and  confusion. "  In  the  same  connection 
the  court  further  said :  "This  impels  us  to 
the  broader  fields  of  inquiry,  whether  this 
court,  in  view  of  justice,  equity,  and  the 
security  of  titles,  can  find,  in  recognized 
principles  of  law,  sufficient  warrant  for  re- 
fusing its  aid  in  opening  the  fiood  gates  of 
such  unmitigable  evil."  The  question  was, 
in  that  case,  presented  on  a  demurrer  to  the 
answer ;  the  action  being  by  information  in 
the  nature  of  quo  warranto,  as  in  this  case. 
It  may  also  be  said  tliat  the  information  was 
presented  by  the  attorney  general  in  behalf 
of  the  public,  and  not  on  the  relation  of  a 
private  prosecutor,  as  in  this  case.  The  opin- 
ion is  concluded  in  these  words :  "The  case 
made  by  the  answer  shows  an  acquiescence 
for  nearly  nine  years,  and  a  recognition  by 
the  governor,  county  court,  county  clerk, 
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county  collector,  and  the  whole  of  a  popula- 
tion now  over  1,000.  If  the  answer  be  true, 
the  corporation  of  Arkansas  City  should  not 
now  be  held  null  and  void. "  Barring  that  of 
time,  the  same  facts  are  true  in  this  case ;  tho- 
time  here  being,  before  the  commencement  of 
the  suit,  a  little  more  than  four  years.  In 
connection  with  the  thought  as  to  delay  on 
the  part  of  the  public,  it  mav  be  well  to  say 
that  our  law  expressly  authorizes  such  actions 
to  be  commenced  by  the  county  attorney,  in 
the  name  of  the  state,  and  makes  it  his  duty 
to  do  80  when  directed  by  the  governor,  the 
general  assembl  v,  or  a  court  of  record.  The 
general  assembly  has  twice  convened  since 
the  annexation,  in  the  city  affected  by  the 
act,  the  seat  of  government  being  within  its 
limits;  and  the  validity  of  the  corporation 
has  never  been,  by  it,  nor  by  any  public 
otficer,  questioned.  These  suggestions  bear 
on  the  fact  of  a  public  recognition  of  the 
present  corporation.  The  Arkansas  case  ci tes, 
and  we  refer  to.  Jame9on  v.  People.  16  111.  257, 
68  Am.  Dec.  804.  That  case,  also,  was  quo 
warranto,  in  behalf  of  the  state,  to  oust  the 
officers  of  the  town  of  Oquaka,  because  of 
illegality  in  the  organization  of  the  town. 
The  claimed  illegality  was  an  irregularity 
in  the  manner  of  voting  on  the  question  of 
incorporating.  The  validity  of  certain  bonds 
issued  by  the  town  depended  on  the  existence 
of  the  corporation.  The  question  was  pre- 
sented by  a  demurrer  to  defendant's  pleas, 
corresponding  to  our  answer,  in  which  it 
was  made  to  appear  that  for  more  than  four 
years  the  corporation  had  been  recognized  by 
the  legislature  in  its  acts ;  had  exercised  the 
powers  and  franchises  conferred  on  such  cor- 
porations by  law;  had  levied  and  collected 
taxes,  made  contracts,  and  Incurred  liabili- 
ties, and  passed  and  enforced  ordinances. 
The  supreme  court  declined  to  consider  the 
matter  of  irregularity  in  voting,  and  sus- 
tained the  corporation  alone  on  the  grounds 
of  the  averments  of  the  answer  or  pleas ;  and, 
while  it  attached  much  importance  to  the 
subsequent  acts  of  the  legislature  in  recogni- 
tion of  the  corporation,  it  added,  after  de- 
tailing some  consequences  to  result:  "Mu- 
nicipal corporations  are  created  for  the  public 
good, — are  demanded  by  the  wants  of  the  com- 
munity :  and  the  law,  after  long -continued 
use  of  corporate  powers,  and  the  public  ac- 

?[uiescence,  will  indulge  in  presumptions  in 
avor  of  their  legal  existence.  ...  It 
would  seem  incompatible  with  good  faith, 
and  against  public  policy,  although  irregu- 
larities may  have  intervened  in  the  organiza- 
tion of  the  town,  now  to  hold  that  it  is  not  a 
body  corporate ;  and  we  do  not  think  the  law 
requires  us  to  do  so."  We  realize  the  dis- 
similarity of  the  case,  in  some  respects,  from 
the  one  under  consideration  ;  but  at  the  same 
time,  ki  its  reasoning  and  conclusion,  it  sus- 
tains the  principle  that  laches  may  overcome 
legal  defects  in  such  organizations.  People, 
Atty.  Oen.,  v.  Maynard,  15  Mich.  463,  is  quo- 
warranto,  and  the  case  involved  the  validity 
of  a  county  organization  which  was  held 
void,  as  we  understand,  by  a  majority  of  the 
court,  on  constitutional  grounds.  The  court 
in  that  case  says :  "  Inasmuch  as  the  arrange- 
ment there  indicated  had  been  acted  upon  for 
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ten  years  before  the  recent  legislation,  and 
had  been  recognized  as  valid  by  all  parties 
interested,  it  cannot  now  be  disturbed.     Even 
in  private  associations,  the  acts  of  parties  in- 
terested may  often  estop  them  from  relying  on 
legal  objections,  which  might  have  availed 
them  if  not  waived.    But  in  public  affairs, 
where  the  people  have  organized  themselves, 
under  color  of  law,  into  the  ordinary  munici- 
pal bodies,  and  have  gone  on  year  after  vear 
raising  taxes,  making  improvements,  and  ex- 
ercising their  usual  franchises,  their  rights 
are  properly  regarded  as  depending  quite  as 
much  on  the  acquiescence  as  on  the  regularity 
of  their  origin,  and  no  ex  post  facto  inquiry 
can  be  permitted  to  undo  their  corporate  ex- 
istence.    Whatever  may  be  the  rights  of  in- 
dividuals before  such  general  acquiescence, 
the  corporate  standing  of  the  community  can 
be  no  longer  open  to  question."     The  case 
cites  Rumsey  v.    People,  19  N.    Y.   41,  and 
Lanning  v.   Carpenter,  20  N.   Y.  447.      Mr. 
•Coolcy,  in  his  work  on  Constitutional  Lim- 
itations (page  312,  4th  ed.),  says:    **In  pro- 
ceedings where  the  question  whether  a  cor- 
poration exists  or  not  arises  collaterally,  the 
•courts  will  not  permit  its  corporate  character 
to  be  questioned,  if  it  appear  to  be  acting 
under  color  of  law,  and  recognized  by  the 
«tate  as  such.     .     .     .    And  the  rule,  we  ap- 
prehend, would  be  no  different  if  the  Consti- 
tution itself  prescribed  the  manner  of  incor- 
poration.    Even  in  such  a  case,  proof  that  the 
-corporation  w&s  acting  as  such,  under  le^is 
lative  action,  would  be  sufficient  evidence 
of  right,  except  as  against  the  state,  and  pri- 
vate parties  could  not  enter  upon  any  question 
of  regularity.    And  the  state  itself  may  justly 
be  precluded,  on  principle  of  estoppel,  from 
raising  such  objection,  where  there  has  been 
long  acquiescence  and  recognition. "    This,  it 
is  true,  is  a  direct  proceeding  by  the  state. 
And,  while  the  language  used  is  applied  in 
part  to  collateral  proceedings,  it  seems  also 
to  include  actions  by  the  state  directly.     The 
learned  writer  sustains  this  text  by  a  reference 
to  People,  Atty,  Gen. ,  v.  Maynard,  Rumsey  v. 
People,  and  Lanning  v.  Carpenter,  supra.     It 
will  be  seen  that  importance  is  given  to  the 
fact  that  the  defective  organization   takes 
place  undercolor  of  law.     Nothing  less  can 
be  said  of  the  annexation  in  this  case  than  that 
it  was  made  under  color  of  law.     **  Color  of 
law"  does  not  mean  actual  law.    **  Color, "  as  a 
modifier,  in  legal  parlance,  means  **  mere  sem- 
blance of  legal  right."    Kinney,  Law  Diet. 
In  some  of  the  cases  the  defects  as  to  organ  iza 
tion  have  been  spoken  of  as  irregularities,  be- 
<»u8e  of  which  appellant  thinks  the  cases  not 
applicable,  because  this  is  a  void  proceeding. 
The  term  "irregularity"  is  oftener  applied  to 
forms  or  rules  of  procedure  in  practice  than 
to  a  nonobservance  of  the  law  in  other  ways, 
but  it  has  application  to  both.     It  is  defined 
as  a  **  violation  or  nonobservance  of  estab- 
lished rules  and  practices."    The  annexation 
in  question  was  a  legal  right  under  the  law, 
independent  of  the  act  held  void.     It  was  not 
A  void  thing,  as  if  prohibited  by  law.     The 
most  that  can  be  said  is  that  the  proceeding 
for  annexation  was  not  the  one  prescribed, 
but  it  was  a  violation  or  nonobservance  of 
that  rule  or  law.     It  seems  to  us  that  the 
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proceeding  is  no  less  an  irregularity  than  in 
the  cases  cited. 

Importance  is  attached  to  the  fact  that  the 
statute  fixes  the  time  in  which  a  suit  may  be 
brought  in  such  a  case  at  five  years.     Not- 
withstanding the  analogy  between  the  law  by 
which  a  right  of  action  is  limited,  and  that 
of  an  estoppel,  where  time  is  an  ingredieDt, 
it  has  never  been  held  that  the  time  in  the 
two  cases  is  the  same.     The  former  goes  to 
the  right  to  maintain  or  prosecute  the  action, 
and  the  latter  to  a  right  of  recovery.     Ttie 
one  is  determined  by  arbitrary  date,  without 
a  reference  to  consequences,  while  the  other 
is  applied  only  to  deny  relief  when,  because 
of  neglect  or  wrong  a  party  has  forfeited  a 
right  be  might  otherwise  possess.     The  ap- 
plication of  the  rule  of  estoppel  cannot  be 
said  to  depend  on  a  particular  date.     In  one 
case  a  time  much  shorter  than  the  period  ot 
limitation  would  be  suflScient  to  invoke  tbe 
rule,  while  in  another  it  will  be  much  long- 
er.    It  is  not  to  be  denied  but  that  there  are 
very  many  cases  where  legislative  acts  have 
been  adjudged  unconstitutional,   and  hence 
void,    where  rights  and    interests  acquired 
under  and  because  of  them  have  been  defeat- 
ed ;  and  this  is  true  where,  between  tbe  en- 
actment and  the  judgment  lone  time  has 
intervened.     In  United  States  v.  &ebe,  127  U. 
8.  388,  32  L.  ed.  121,  the  action  was  to  set 
aside  a  patent  for  land  obtained  by  fraud,  and 
in  the  opinion  it  is  said:    **The  principle 
that  the  United  States  are  not  bound  by  any 
statute  of  limitations,   nor  barred    by  any 
laches  of  their  otticers,  however  gross,  in  a 
suit  brought  by  them  as  a  sovereign  govern- 
ment to  enforce  a  public  right,  or  to  assert  a 
public  interest,  is  established  past  all  con- 
troversy or  doubt. "    Appellant  cites  the  case, 
and  also  United  States  v.   Insley,  130  U.   S. 
263,  32  L.  ed.  968,  to  the  same'effect.     It  is 
then  said  that  in  this  case  the  state  is  seek- 
ing to  assert  a  public  interest,  in  that  it  it 
aimed  at  a  **  usurpation  by  a  municipal  cor- 
poration of  powers  not  conferred  by  a  valid 
law."    If  that  is  the  purpose  of  the  suit  it 
will  be  realized ;  for  we  hold,  in  as  explicit 
terms  as  we  can  command,  that  the  act  is 
inoperative  to  confer   upon   the  defendant 
corporation  any  power  or  rights  whatever. 
Had  the  act  never  been  passed,  and  the  same 
method  for  annexation  been  adopted,  with  the 
same  conditions  as  to  recognition,  acauies- 
cence,  delays,  and  public  and  private  inter- 
ests involved,  the  same  conclusion  would  re- 
sult ;  and  hence  the  act  is  without  the  least 
significance,  nor  have  we  given  it  a  shadow 
of  bearing,  except  in  so  far  as  it  may  hare 
served  as  a  color  of  law  inducing  the  proceed- 
ing for  annexation.    But,  aside  from  this,  the 
record  in  no  way  indicates  a  public  interest 
to  be  subserved  by  a  judgment  avoiding  the 
present  corporate  existence.     Not  one  of  the 
60,000  or  more  inhabitants  of  the  city  as  now 
constituted  makes  a  complaint,  nor  does  it 
appear  but  that  all  are  entirely  satisfied  with 
the  change  that  has  been  made.     The  relator, 
but  for  whom  the  cause  would  not  be  in  court, 
is  not  a  resident  of  the  city ;  but  he  is  the 
owner  of  land  of  the  assessed  valuation  of 
$80,  giving  him  the  legal  right  to  institute 
the  proceedings.     He  in  no  way  claims  that 
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he  is  injured  by  the  change,  or  is  likely  to 
be.  The  iudgment  of  ouster  against  the  city 
is  claimed  as  a  naked  legal  right.  Had  it 
been  exercised  with  promptness,  after  the 
power  was  assumed  by, the  city,  we  do  not 
see  why  he  should  not  have  had  his  judg- 
ment. A  thought  is  suggested  that  the  delay 
was  to  permit  the  authorities  to  act.  With 
the  rapid  changes  made  after  the  passage  of 
the  act  (the  new  ffovemmeut  being  in  opera- 
tion in  April,  1890),  the  tendency,  as  to  re- 
sults, was  manifest ;  and  it  was  apparent  that 
to  avoid  great  and  important  changes,  involv- 
ing many  and  large  interests,  action  should 
be  taken  at  once.  Much  less  time  than  was 
taken  was  sufficient  to  apprise  the  relator  that 
others  did  not  intend  to  act.  The  way  of  in- 
quiry was  open  to  him  to  know  the  facts,  if 
he  desired  to  know  them,  and,  in  view  of  the 
situation,  promptness  was  demanded. 

Appellant  makes  a  comparison  of  the  cases 
as  to  the  time  intervening  betweei>  the  adop- 
tion of  the  law  and  judgment  where  laches 
were  claimed  as  an  estoppel.  One  case  that 
we  have  cited  is  the  same  as  this  one,  while 
in  the  others  the  time  is  longer.  The  time 
that  will  justify  an  estoppel,  as  we  have  said, 
varies  with  the  cases ;  depending  on  what  are 
the  facts,  and  what  is  to  be  apprehended. 
Greater  prejudice  may  result  from  a  delay  of 
one  year  in  some  cases  than  from  ten  or  twenty 
years  in  others.  In  our  examination  we  have 
not  found  a  case  in  which,  with  many  more 
years  of  delay,  the  consequences  to  be  appre- 
hended from  a  judgment  of  ouster  were  as 
great  as  in  this  case. 


We  are  not  unmindful  of  the  fact  that  the 
act  in  question  attempts  to  extend  the  limits 
of  the  city  by  its  own  operation,  instead  of 
permitting  it  to  be  done,  but  we  do  not  see 
that  such  fact  should  change  the  conclusion. 
The  conditions  out  of  which  arise  the  neces- 
sity for  the  rule  we  apply  are  not  the  results 
of  the  enactment  alone,  but  of  the  things  done 
by  the  people  relying  upon  it.  By  the  act  it 
is  said  that  the  limits  of  such  cities  **are 
hereb;^  extended,"  and  that,  as  to  corpora- 
tions in  the  outlying  territory,  it  provides  in 
terms  that  they  shall  ** cease  and  determine.** 
The  people,  in  making  the  change,  acted 
upon  what  purported  to  be  fixed  conditions ; 
and  these  facts  strengthen  the  equitable  claim 
of  the  city  that  it  should  not  be  disturbed, 
at  the  instance  of  the  state  simply  asserting 
the  invalidity  of  its  authority. 

Finally,  it  may  be  said  that,  aside  from  the 
necessity  of  maintaining  the  integrity  of  the 
Constitution  against  in?raction8  from  legis- 
lative action,  there  is  not  a  reason  suggested 
for,  or  a  benefit  anticipated  from,  the  judg- 
ment sought  in  this  proceeding.  Such  a 
judgment  would  disrupt  the  present  peaceful 
and  satisfactory  arrangement  of  all  the  peo- 
ple of  the  city,  as  to  its  corporate  existence, 
without  a  benefit,  so  far  as  we  know,  to  any 
person.  The  law  does  not  demand  such  a 
sacrifice  for  merely  technical  reasons.  In 
fact,  the  constitutional  vindication  is  com- 
plete with  the  declaration  that  the  act  is  ab- 
solutely void.  • 

Tht  judgment  of  tJu  District  Court  is  af- 
firmed. 
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The  unreasonable  cutting^  or  trimming' 
of  trees  on  a  sidewalk  by  employees  who 
hare  authority  to  cut  or  trim  trees  so  far  as  is 
neceflsary  in  removin?  telephone  wires  which 
tbey  have  been  lawfully  ordered  to  remove  will 
not  sostalD  an  action  of  trespass  by  the  abuttin«r 
lot  owners  against  the  employer. 

(Februarys  1896.) 

APPEALS  by  defendant  from  judgments  of 
the  City  Court  of  Birmingham  in  favor  of 
plain tiiTs  in  an  action  brought  to  recover  dam- 
ages for  trespass  in  cutting  trees  in  the  street 
in  front  of  plaintiffs'  property.     Reversed, 
The  facts  are  stated  in  the  opinion. 


Note.— For  master^s  liability  on  account  of  serv- 
ant's torts  or  negligence  to  persons  with  whom  he 
baa  no  contractual  relation,  see  note  to  Kitchie  v. 
Waller  (Conn.)  27  L.  It,  A.  161. 
^  Ll  R.A.  18 


Messrs.  Hewitt,  Walker,  ft  Porter  for 

appellant. 

Messrs.  Talioferro  ft  Hougrhton  for  ap- 
pellee Francis. 

Messrs.  Altmen  ft  McQueen  for  appel- 
lee Allen. 

Thorin^on,  J.,  delivered  the  opinion 
of  the  court : 

These  two  cases  arise  from  substantially 
the  same  state  of  facts,  and  were  submitted 
together  in  this  court.  Appellees,  being  the 
owners  of  property  abutting  on  a  public 
street  in  the  city  of  Birmingham,  brought 
suit  in  trespass  against  appellant  to  recover 
damages  for  injury  to  their  property  result- 
ing  from  the  act  of  appellant's  agents  or  serv- 
ants in  cutting  and  trimming  certain  trees 
f [row ing  on  the  sidewalk  in  front  of  appel- 
ees*  lots,  which  in  one  case  had  been  planted 
by  appellee  some  years  ago,  and  in  the  other 
case  it  does  not  appear  by  whom  they  were 
planted.  Appellant,  a  corporation  invested 
with  the  right  of  eminent  domain  under  the 
laws  of  this  state,  and  authorized  by  law  to 
erect  poles  and  stretch  wires  thereon  through 
the  streets  of  Birmingham,  was  required  by 
an  ordinance  of  that  city  to  remove  certain 
of  its  poles  and  wires  from  the  street  on 
which  appellees*  property  is  situated,  and 
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to  place  them  on  the  sidewalk  in  front  of 
such  property.  Appellant  claims  that,  in 
order  to  comply  with  this  ordinance,  it  be- 
came necessary  to  cut  and  remove  many  of 
the  limbs  of  the  trees  which  had  entwined 
themselves  about  the  wires,  and  also  to  cut 
other  limbs,  in  order  that  the  trees  should 
not  interfere  with  the  wires  after  the  poles 
were  removed  to  the  sidewalk  and  the  wires 
suspended  over  the  tops  of  the  trees;  that, 
on  ascertaining  this  to  be  necessary,  it  so  in- 
formed the  mayor  of  the  city,  who  promised 
to  obtain  the  consent  of  the  property  owners ; 
that  afterwards,  and  without  having  obtained 
such  consent,  as  appellees  were  informed  at 
the  time,  the  mayor  sent  an  officer  of  the  city 
fire  department  to  superintend  the  trimming 
of  the  trees,  and  under  his  direction  the  work 
was  done  by  appellant's  employees.  Besides 
the  appellant's  wires  on  the  poles,  there  was 
also  a  fire-alarm  telegraph  wire,  which  was 
the  property  of  the  city,  and  used  in  connec- 
tion with  the  fire  department.  It  was  also 
removed  with  the  poles  and  appellant's  wires. 
Its  position  on  the  poles  was  underneath  ap- 
pellant's wires,  and  the  testimony  tends  to 
show  it  was  this  wire  mainly  that  necessitated 
the  cutting  of  the  trees.  The  cases  were 
tried  before  a  judge  of  the  city  court,  with- 
out a  jury,  and  judgments  were  rendered  in 
both  cases  for  appellees,  who  were  plaintiffs 
in  the  court  below.  The  measure  of  damages 
adopted  by  the  city  court  was  the  difference 
between  the  mafket  value  of  the  lots  abutting 
on  the  street  before  the  trees  were  mutilated 
by  the  alleged  reckless  cutting  and  their 
▼alue  after  such  cutting.  The  appeal  is  taken 
pursuant  to  the  statute  creating  said  court, 
and  brings  the  whole  case  before  us  for  re- 
view. 

The  two  controlling  questions  are :  First. 
Whether  an  action  of  trespass  lies  in  favor 
of  appellees,  as  owners  of  the  lots  abutting 
on  the  street  where  the  trees  are  standing, 
against  appellant,  for  the  acts  of  its  em- 
pTovees  in  cutting  the  trees.  Second.  If 
such  liability  was  incurred,  what  is  the 
measure  of  damages? 

Appellant's  counsel  have  filed  an  interest- 
ing and  elaborate  argument  in  support  of 
the  proposition  that  a  telephone  service  does 
not  constitute  an  additional  burden  on  the 
public  streets  of  a  city,  and  they  cite  num- 
erous cases  which  are  ably  reasoned  ;  but,  in 
our  opinion,  the  decision  of  the  cases  pre- 
sented by  these  appeals  for  our  consideration 
does  not  turn  on  that  question,  and  we  there- 
fore leave  it  undecided.  Other  principles 
to  which  we  will  presently  advert  must  gov- 
ern our  conclusions. 

The  owner  of  property  abutting  on  a  pub- 
lic street  in  a  city,  in  the  absence  of  statu- 
tory provisions  to  the  contrary  at  the  time 
of  the  dedication,  or  of  a  different  intention 
appearing  from  the  instrument  or  act  of  dedi- 
cation, owns  the  fee  in  the  land  to  the  center 
of  such  street  subject  to  the  public  easement. 
WesUrn  R.  Co.  v.  Alabama  0.  R.  Co.  (at 
present  term)  19  So.  — ;  EmuB  v.  Savannah 
db  W.  R.  Co.  90  Ala.  64 ;  Moore  v.  Johnston, 
87  Ala.  220 ;  Columbus  d  W.  R.  Co.  v.  With- 
^row,  82  Ala.  190 ;  Perry  v.  Neio  Orleans,  M. 
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5  Am.  <&  Eug.  £nc.  Law,  p.  405.  And,  in 
the  absence  of  proof  to  the  contrary,  the  pre- 
sumption of  law  is  that  the  fee  to  the  center 
of  the  street  is  in  the  owner  of  the  abutting 
property.  Rice  v.  Wfireester  County y  11  Gray^ 
283;  Terre  HauU  &  8.  E.  R.  Co.  v.  Bodel, 
87  Ind.  128,  46  Am.  Rep.  164;  Weller  v. 
McCormick,  47  N.  J.  L.  897,  54  Am.  Rep. 
175;  Bost&n  v.  Richardson,  18  Allen,  146. 
When  such  ownership  is  of  the  ultimate  fee 
in  land  constituting  a  public  country  road, 
it  has  generally  been  recognized  as  retaining 
with  it,  subject  to  the  easement  of  passage 
and  its  incidents,  and  for  purposes  of  repairs, 
the  right  to  the  earth,  timber,  and  grass 
growing  between  the  center  line  of  the  road 
and  the  boundary  of  the  owners'  lands  along 
the  road,  as. well  as  all  minerals,  quarries, 
and  springs  below  the  surface ;  and  such 
owner*  may  maintain  actions  against  those 
who  inter^re  with  these  rights.  But,  in  re- 
spect of  streets  in  populous  places,  it  has 
been  said,  and  we  think  with  obvious  rea- 
son, that  the  public  convenience  requires 
more  than  the  mere  right  to  pass  over  and 
upon  them,  and  that  the  uses  to  which  they 
may  legitimatelv  be  put  are  greater  and 
more  numerous  than  those  which  may  be  ap- 
plied to  ordinary  roads  or  highways  in  the 
country.  Mr.  Dillon,  in  his  work  on  Munic- 
ipal Corporations,  in  speaking  of  municipal 
control  over  public  streets,  uses  the  follow- 
ing language :  **  Whether  the  municipal 
corporation  holds  the  fee  of  the  street  or  not, 
the  true  doctrine  is  that  the  municipal  au- 
thorities may,  under  the  usual  powers  given 
them,  do  all  acts  appropriate  or  incidental 
to  the  beneficial  use  of  the  street  by  the  pub- 
lic, of  which,  when  not  done  in  an  improper 
and  negligent  manner,  the  adjoining  free- 
holder cannot  complain. "  In  this  state,  how- 
ever, that  doctrine  must  be  accepted  as  lim- 
ited and  controlled  by  the  constitutional 
provision  requiring  municipal  and  other  cor- 

§  orations  invested  with  the  right  of  eminent 
omain  to  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  its  works,  high- 
ways, or  improvements.  Ala.  Const,  art. 
14,  g  7 ;  Montgomery  v.  Townsend,  80  Ala. 
489.  60  Am.  Rep.  112;  Id.  84  Ala.  478; 
Montgomery  v.  Maddox,  89  Ala.  181.  Al- 
though it  should  be  conceded  that  the  poets 
and  wires  comprising  a  telegraph  and  tele- 
phone service  are  an  additional  burden  on 
the  street,  for  which  compensation  must  be 
made  to  the  owner  of  the  abutting  property, 
the  city,  if  it  have  legislative  authority  for 
that  purpose,  may  grant  the  right  to  such  a 
company  to  use  the  public  streets  for  its  busi- 
ness in  common  with,  and  without  obstruct- 
ing, the  use  of  such  street  by  the  public. 
Concurrent  legislative  and  municipal  author- 
ity granted  to  such  a  company  to  erect  its 
poles  and  suspend  its  wires  in  and  over  the 
streets  of  a  city  will  protect  it  from  being 
treated  as  a  trespasser,  and  its  works  from 
being  declared  a  nuisance,  if  its  works  are 
so  constructed  as  not  to  obstruct  or  interfere 
with  the  use  of  the  streets  by  the  public  or 
the  property  owners'  right  of  ingress  and 
egress  to  and  from  his  abuttizig  property. 
Perry  v.    New  Orleans,  Ml  d  C.  R.   Co.  55 
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Ala.  413,  28  Am.  Rep.  740.  If  the  compaDj, 
under  such  circamstances,  is  nut  a  trespasser 
in  its  occupancy  of  the  street,  it  is  comoetent 
for  the  city  to  exercise  whatever  legislative 
authority  it  may  possess  in  the  matter  of 
regulation  and  control  over  the  streets,  in 
order  to  render  effective  the  right  conferred 
00  the  companv  to  plant  its  poles  and  sus- 
pend its  wires  in  and  over  the  public  high- 
ways and  it  therefore  becomes  necessary  to 
consider  the  nature  of  the  property  owners' 
claim  to  the  trees,  and  the  extent  of  the  city's 
authority  in  respect  thereto,  in  the  exercise  of 
the  powers  and  duties  imposed  on  it  to  main- 
tain safe  and  convenient  highways  through- 
out the  entire  width  thereof.  'Montgomery 
V.  WHght,  72  Ala.  411,  47  Am.  Rep.  422. 

Appellees'  ownership  of  the  trees,  whether 
the  latter  were  planted  by  them  on  the  side- 
walk, or  acquired  by  devolution  of  title  to 
the  adjacent  property,  .was  and  is  a  qualified 
and  limited  ownership,  subordinate  to  the 
public  right  to  safe  and  convenient  passage, 
and  to  the  rights,  powers,  and  duties  of  the 
^o?erning  municipal  body  in  the  protection, 
promotion,  and  establishing  of  every  public 
use  in  and  upon  the  streets  in  a  city.  Baker 
V.  Xonnal,  81  111.  108.  In  respect  of  all  such 
matters,  the  private  right  of  the  owner  of  the 
abutting  property  to  maintain  the  trees  must 
yield  to  the  paramount  public  right  when- 
ever the  necessity  may  arise,  although,  until 
such  necessity  does  arise,  the  owner  is  clearly 
entitled  to  the  enjoyment  of  all  the  benefits 
which  may  result  to  his  property  from  such 
trees,  and  to  protection  from  their  destruc- 
tion or  mutilation  by  others.  For  instance, 
if  the  roots  of  the  trees  should  cause  ir- 
regularities or  breaks  in  the  pavement  upon 
the  sidewalk  or  street,  or  if  the  shade  and 
moisture  from  the  trees  should  rot  or  injure 
a  wooden  pavement,  or  if  the  trees  otherwise 
interfered  with  vehicles  or  foot  passengers, 
it  would,  in  our  opinion,  be  clearly  within 
the  power  and  duty  of  the  city  to  remove 
such  trees,  and  without  liability  to  the  owner. 
In  principle,  we  can  perceive  no  substantial 
difference  between  the  exercise  of  that  right 
by  the  city  in  the  cases  above  suggested  and 
where  the  removal  of  the  trees  may  become 
necessary  in  locating  upon  a  street  a  public 
work  authorized  by  law  to  be  placed  upon 
the  street,  and  especially  where  such  public 
work  is  employed  by  the  city  in  so  important 
and  vitAl  a  matter  as  the  support  of  wires 
used  by  the  citv  in  connection  with  its  fire 
department.  The  location  of  telegraph  and 
fire  alarm  wires  and  poles  upon  the  streets  is, 
in  the  nature  of  the  case,  necessarily  within 
the  sound  discretion  of  the  municipal  gov- 
erning body  who  hold  the  streets  in  trust  for 
the  use  of  the  public,  and  who  are  bound  in 
law  to  so  maintain  them  as  to  provide  safe 
and  convenient  passage  to  vehicles  and  pedes- 
trians. It  may  be  said  to  be  matter  of  com- 
mon knowledge,  as  well  as  the  result  of  ex- 
perience in  such  governing  bodies,  that  the 
appropriate  location  for  such  poles  is  near 
and  inside  the  sidewalk  curb,  where  they  in- 
terfere neither  with  pedestrians  passing  along 
the  sidewalk,  nor  with  vehicles  traveling 
alonff  the  roadway,  and  where  falling  or 
trailing  wires  can  do  the  least  injury:  The 
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citv  ordinance,  therefore,  shown  by  the  rec- 
ord, requiring  the  removal  of  telegraph  and 
telephone  poles  from  that  part  of  the  street 
used  by  vehicles,  and  to  be  placed  on  the 
sidewalk  within  0  or  12  inches  of  the  curb, 
was  not  an  unreasonable  or  unlawful  regula 
tion,  but  a  prudent,  if  not  necessary,  reauire 
ment  for  a  populous  city,  and  in  its  enforce 
ment,  if  it  l^ecame  necessary  to  trim  or  remove 
the  trees  in  front  of  appellees'  property,  nei 
ther  the  city,  nor  appellant  acting  under  au 
thority  of  and  in  obedience  to  the  ordinance 
can  be  regarded  as  trespassers.      Horr  &  B 
Mun.  Ord.  5$  229;  2  Dill.  Mun.  Corp.  §  688 
BiUs  V.   Belknap.   86  Iowa,   588:    Weller  v. 
McCarmick,  47  N.  J.  L.  897,  54  Am.  Rep. 
175. 

It  is  not  to  be  inferred,  however,  from 
anything  that  has  been  said,  that  either  the 
city,  acting  under  its  police  power,  or  any 
corporation  invested  with  the  right  of  em- 
inent domain,  acting  under  the  city's  au- 
thority, is  absolved  from  all  liability  to  the 
owner  in  such  cases;  for,  if  the  city  or  other 
corporation  invested  with  the  right  of  em- 
inent domain,  acting  under  municipal  au- 
thority, proceeds  to  cut  or  trim  trees  planted 
on  a  sidewalk  by  the  owner  of  abutting  prop- 
erty under  lawful  authority,  when  no  ne- 
cessity for  such  cutting  exists,  or  when  the 
cutting  clearly  exceeds  the  necessity,  and  con- 
sequential injury  results  therefrom  to  such 
abutting  property,  the  owner  will  have  his 
appropriate  remedy  at  law  to  redress  the  in- 
jury. Bills  V.  Belknap,  supra;  Montgonierp 
V.  Townsendy  84  Ala.  478.  But  the  remedy 
for  such  injury,  as  we  have  shown,  is  not  in 
trespass,  but  for  the  consequential  damages 
resulting  to  the  adjacent  property ;  and  the 
liability  exists  by  reason  of  the  constitu- 
tional provision  hereinabove  quoted,* which 
invests  the  owner  not  only  with  the  right  to 
damages  for  property  taken,  but  also  where 
his  property  is  injured  or  destroyed  under 
such  circumstances.  The  injury  to  the  abut- 
tiug:  property  of  appellees  in  both  cases  is 
shown  by  the  proof  not  to  be  the  direct  and 
immediate  result  of  the  cutting  of  the  trees 
on  the  sidewalk,  but  indirect  and  consequen- 
tial, and,  furthermore,  that  appellees,  in  cut- 
ting the  trees,  were  proceeding  under  lawful 
authority.  If  there  is  any  liability,  it  is  in 
case,  and  not  trespass.    Both  suits  are  in  tres- 

f»ass,  and  it  results  that  the  city  court  erred 
n  its  judgment  in  each  case.  Both  judg- 
ments are  reversed,  and,  inasmuch  as  it  ap- 
pears that  neither  action  can  be  maintained 
in  the  form  in  which  it  is  brought,  judg- 
ment for  appellant  will  be  here  rendered  in 
each  case. 

It  is  unnecessary  to  consider  on  these  ap- 
peals the  question  as  to  the  measure  of  dam- 
ages, and  we  will  not  anticipate  it. 
Reversed  and  rendered. 

Head*  J.,  concurring: 

The  defendant  lawfully  put  its  servants  to 
removing  telephone  wires  in  a  street  in  the 
city.  The  service,  necessarily  and  lawfully, 
required  the  cutting  of  some  of  the  branches 
of  certain  shade  trees  in  the  street,  in  front  of 
plaintiffs'  lots,  growing  upon  those  parts 
of  the  street  of  which  plaintiffs  were,  re- 
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spectively.  seised  in  fee.  The  servants,  to 
state  the  case  most  strongly  for  the  plaintiffs, 
while  performing  the  defendant's  service, 
went  beyond  their  duty  and  authority,  and 
wilfully  cut  the  trees  beyond  any  necessity 
to  the  proper  removal  of  the  wires,  doing  un- 
necessary damage  to  the  plaintiffs'  property. 
The  only  question  to  be  considered  is  whether 
the  defendant  is  liable  in  actions  of  trespass. 
We  believe  it  to  be  an  undeniable  proposi- 
tion that  a  person  cannot  be  a  trespasser  vi  et 
armis  who  neither  commits,  authorizes,  aids, 
or  abets,  nor  subsequently  ratifles,  the  wrong- 
ful act.  It  is  observable,  under  this  rule, 
that  if  one  expressly  commands  another  to 
do  the  wrongful  act,  and  the  same  is  done 
in. pursuance  of  the  command,  he  is.  under 
familiar  principles,  guilty  as  a  principal, 
and  liable  as  such.  IN  or  is  it  essential  to  li- 
ability in  trespass  that  there  be  an  express 
command  to  do  the  wrongful  act.  Thus,  if 
an  agent  or  servant,  in  and  about  the  busi- 
ness of  the  principal  or  master,  commits  a 
trespass  upon  the  person  or  property  of  an- 
other, in  the  immediate  presence  of  the  prin- 
cipal or  master,  it  will  be  presumed  that  it 
was  done  by  the  direction  of  the  latter,  who 
will  be  liable  for  the  trespass,  unless  it  is 
affirmatively  shown  that  he  did  not  coerce 
or  direct  the  act,  but  did  what  he  lawfully 
should  to  prevent  it.  Foster  v.  Essex  Bank, 
17  Mass.  479,  9  Am.  Dec.  168.  So,  also,  if 
a  principal  or  master  direct  his  agent  or  serv- 
ant to  do  an  act  which  is  in  itself  unlawful, 
and,  in  its  commission,  an  injury  is  done  to 
another,  or  if  the  act  commanded,  if  done 
without  injury  to  another,  is,  in  itself,  not 
unlawful,  yet  is  of  such  a  nature  that  the 
natural  and  probable  effect  or  result  of  its 
performance  is  injury  to  another,  and,  in 
Its  performance,  such  injury  is  done,  he  who 
gave  the  command,  in  either  case,  is  a  tres- 
passer. Thus,  in  (Gregory  v.  Piper,  9  Barn. 
&  C.  o91,  a  master  ordered  his  servant  to  lay 
down  a  quantity  of  rubbish  near  his  neigh- 
bor's* wall,  but  so  that  it  might  not  touch 
the  same.  The  servant  laid  the  rubbish,  and 
exercised  due  care  in  doing  so ;  yet  such  was 
the  character  of  the  act  that  some  of  the 
rubbish  natual  ly  ran  against  the  wal  1 .  Held, 
that  the  master  was  liable  in  trespass.  When 
the  wrong  done  has  benefited  another,  or  was 
done  for  that  purpose  and  in  his  interest,  such 
other,  with  full  knowledge  of  the  facts,  may 
make  himself  a  trespasser  by  ratification. 
Lord  Coke  stated  this  rule  thus :  **  He  that 
agreeth  to  a  trespass  after  it  is  done  is  no 
trespasser  unless  the  trespass  was  done  to  his 
use  or  for  his  benefit,  and  then  his  agreement 
subsequent  amounteth  to  a  commandment." 
4  Inst.  317 ;  Coolev,  Torts,  127.  To  the  gen- 
eral rule  of  nonliability  in  trespass  above 
announced  and  explained,  we  are  aware  of 
but  one  exception,  which  is  that,  on  princi- 
ples of  public  policy,  a  public  officer  is  lia- 
ble, in  that  form  of  action,  for  the  trespasses 
of  his  deputy,  committed  colore  officii,  wheth- 
er, under  the  rules  above  stated,  he  would 
be  liable  as  a  principal  or  not.  1  Chitty, 
PI.  *82.  In  an  early  Massachusetts  case  it 
was  held  that  a  sheriff  who  was  not  present 
at  the  service  of  a  writ  when  his  deputy 
committed  a  trespass  was  not  jointly  liable 
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with  the  deputy.  Campbell  v.  I^islps,  1  Pick. 
62,  11  Am.  Dec.  139.  But  the  better  rule 
seems  to  be  that  the  officer  is  always  con- 
structively present,  and  jointly  responsible 
for  the  torts  of  his  deputy  committed  cdc^re 
officii.  See  the  cases  collated  in  note  to  Kirk- 
wood  V.  Miller,  73  Am.  Dec.  134,  141 :  Cooley, 
Torts,  pp.  182,  135 ;  1  Chitty,  PI.  •Si.  Since 
the  decision  by  Lord  Kenyon,  in  the  year 
1800,  in  the  leading  case  of  MeManus  v. 
Crickett,  1  East,  106.  until  a  comparatively 
recent  period,  the  rule  of  nonliability  of  the 
mast^  for  the  wilful  act  of  the  servant,  there 
laid  down,  was  carried  to  the  extent  of  se- 
curing immunity  to  the  master  from  all  lia- 
bility to  compensate  the  injury,  in  any  form 
of  action.  As  late  as  the  case  of  Cox  v.  Kea- 
hey,  36  Ala.  340,  76  Am.  Dec.  325,  decided 
in  1860,  the  late  Chief  Justice  Stone,  deliv- 
ering the  opinion  of  the  court,  vigorously 
maintained  and  applied  the  doctrine  of  J/c- 
Manus  v.  Criekett.  It  was  an  action  on  the 
case,  for  negligence  of  the  defendant's  serv- 
ants in  operating  a  steamboat.  There  vas 
some  evidence  tending  to  show  that  the  in- 
jury was  wilfully  committed  by  the  servants 
while  operating  the  boat.  The  trial  court 
was  requested  to  instruct  the  jury  that  the 
defendants  were  not  liable  if  the  collision  vas 
wilfully  caused  by  the  acts  of  their  agents 
or  servants.  The  instruction  was  refused, 
and  the  ruling  was  held  error,  for  which  the 
judgment  was  reversed.  After  noticing  some 
other  cases,  the  court  remarked :  "*  None  of 
them  materially  unsettle  the  great  distinc- 
tion, ruled  in  McManus  v.  Criekett,  supra, 
between  those  injuries  which  are  the  direct 
result  of  intentional  or  wilful  fault  on  the 
part  of  the  servant,  and  those  which  result 
from  his  mere  carelessness  or  want  of  skill. 
It  seems  to  be  well  settled,  that  if  the  serv- 
ant be  in  the  performance  of  a  duty  intrusted 
to  him,  and  from  a  want  of  either  skill  or 
diligence  injure  another,  it  will  not  excuse 
the  master  or  employer,  even  if  the  servant, 
in  the  matter  complained  of,  was  acting  con 
trary  to  instructions.  Trusting  the  servant 
in  the  given  case  is  an  assumption  by  tlie 
master  of  all  responsibility  which  results 
from  negligence  or  want  of  skill  in  the  serv* 
ant.  But  this  rule  does  not  apply  when  the 
servant  actually  wills  and  intends  the  injury, 
or  steps  aside  from  the  purpose  of  the  agency 
committed  to  him  and  inflicts  an  indepeodeo't 
wrong.**  The  learned  judge  concluded  his 
opinion  with  this  remark  :  **'  Whether  some 
of  the  principles  ruled  in  the  case  of  McManns 
V.  Criekett,  supra,  should  not  be  changed  so 
as  to  accommodate  the  relation  of  master  and 
servant  to  the  very  useful,  yet  terrible,  mo- 
tive agent,  steam,  is  a  question,  not  for  us. 
but  for  the  legislature.**  But,  as  is  well 
known,  the  doctrine  of  that  case  has  been 
changed,  and  that  without  legislation.  Now. 
it  must  be  accepted  that,  in  promulgating 
this  change,  the  courts  did  not  intend  to 
usurp  the  functions  of  the  lawmakers,  and 
make  new  law,  but  to  correct  the  errors  of 
existing  doctrines.  The  change  was  made 
upon  a  principle ;  and  what  is  that  principle? 
As  we  have  seen,  and  as  every  lawyer  knows, 
it  has  ever  been  the  rule  that  the  master  is 
liable  in  damages  resulting  from  the  negli- 
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geDce  or  want  of  skill  of  the  servant  Id  the 
performaDce  of  the  master's  service.     This 
in  so,  not  because  the  master  has  himself 
committed  a  wrong,  but  upon  the  well-rec- 
ognized principle  that,  in  employing  a  serv- 
ant to  perform  a  particular  duty,  he  guaran- 
tees to  the  public  at  large,  excepting  fellow 
servants  engaged  in  the  common   employ- 
ment, that  the  servant  so  employed  possesses 
ordinary  skill  and  carefulness,  rendering  him 
fit  for  the  work  he  is  appointed  to  do,  and 
that  he   (the  servant)  will  characterize  the 
performance  of  his  duties  by  bringing  to 
bear  upon  it  the  exercise  of  that  degree  of 
skill  and  carefulness.      If  the  servant  does 
not  possess  these  qualifications,  or,  possess- 
ing, fails  to  exercise  them,  in  a  given  case, 
with  resultant  injury  to  another,  the  master 
is  responsible,  as  a  consequence  of  the  serv- 
ant's wrong,  for  failing  to  make  good  that 
which  he  has  assumed,  for  the  servant,  to 
the  general  public.     The  change  of  doctrine 
to  which  we  have  referred  (effected,  as  we 
have  said,  without  legislation)  necessarily 
rests  upon  the  principle  that  there  is  no  lust 
distinction,  so  far  as  the  rights  of  the  public 
are  concerned,  between  the  characterization 
of  the  servant's  performance  of  his  duties, 
by  careless  or  unskillful  acts  or  omissions, 
and  the  characterization  thereof  by  wilful  or 
intentional  acts  of  wrong.     If  it  be  essential 
to  the  public  safety  that  the  master  shall  as- 
sume, for  his  servant,  the  possession  and  ex- 
ercise of  skill  and  diligence,  for  what  reason 
is  it  not  essential  thereto  that  he  shall  assume 
for  him  the  possession  of  that  fitness  of  char- 
acter and  disposition  that  will  deter  him  from 
using  the  master's  service  and  the  master's 
means  of  executing  the  service,  placed  in 
his  hands,  for  the  commission  of  wilful  and 
intentional  wrong?    The  stupendous  modern 
advance  in  industry  and  commerce,  operated 
through  the  work  and  agencies  of  thousands 
of  irresponsible  underservants,  fraught  with 
frightful  dangers  to  the  public  safety,  through 
the  vicious  dispositions  of  so  many  of  these 
servants,  opened  the  eyes  of  the  courts  to 
the  want,  in  reason  and  justice,  of  such  a 
distinction;   and  the  result  is  that  the  rule 
n{  respondeat  superior  is  applied  to  the  latter, 
as  it  has  ever  been  to  the  former,  case.     But 
the  master  is  thus  liable  not  because  he  him- 
self has,  by  force  and  arms,  directly  com- 
mitted the  wrongful  act,  but  because  he  has 
failed  to  make  good  to    the    party  injured 
his  assumption,  for  the  servant,  that  the  lat 
ter  would  execute  the  master's  service  in  a 
lawful  manner.      His  liability  is  therefore 
consequential  upon  the  servant's  unauthor 
ized  wrongful  act.     As  expressed  by  Judtre 
Metcalf   in  Parsons  v.   WincMl,  5Cush.  592, 
53  Am.  Dec.  745 :    **  The  act  of  a  servant  is 
not  the  act  of  the  master,  even  in  legal  in 
tendment  or  effect,  unless  the  master  pre- 
viously directs  or  subsequently  adopts  it. 
In  other  cases,  he  is  liable  for  the  acts  of  his 
servant,  when  liable  at  all,  not  as  if  the  acts 
were  done  by  himself,  but  because  the  law 
makes  him  answerable  therefor.**    It  would 
be  repugnant  to  the  plainest  principles  of 
law  and  logic  to  declare  that  a  person  has 
directly,  vi  et  armis,  committed  an   injury 
when  the  wrongful  act  was  done  by  another, 
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without  his  presence,  authority,  knowledge, 
or  consent,  or  subsequent  ratification. 

We  are  not  without  other  ample  authority 
for  our  conclusion.  Thus,  in  1  Chitty  on 
Pleading,  *1S1,  we  find  it  stated  that  "though 
a  master  may  be  liable  under  the  circum- 
stances to  compensate  an  immediate  injury 
committed  by  his  servant,  in  the  course  of 
his  employ,  with  force,  yet  the  action  against 
the  master,  in  general,  must  be  case,  though 
against  the  servant  it  might,  for  the  same 
act,  be  trespass."  And  Mr.  Kedfield,  in  an- 
notating his  edition  of  Greenleaf  on  Evi- 
dence, uses  this  language:  ^'An  action  on 
the  case  is  an  appropriate  remedy  for  injuries 
caused  by  the  wrongful  acts  of  the  servants 
of  defendants,  even  though  such  acts  were 
acts  of  force,  and  such  that  trespass  would 
have  been  the  only  proper  remedy  against 
the  servant,"  citing  Havens  v,  Hartford  <fc 
y.  H.  R.  Co.  28  Conn.  69 ;  2  Greetfl.  *Ev.  p. 
203,  P  226,  note.  The  above  quotation  is  in 
the  language  of  the  syllabus  of  that  case, 
and  the  opinion  supports  it.  He  gives  also, 
in  a  note  to  section  225,  an  extract  from  an 
English  case,  wherein  the  court  remarked : 
•*The  agent's  direct  act  or  trespass  is  not  the 
direct  act  of  the  master.  Each  blow  of  the 
whip,  whether  skilful  and  careful  or  not, 
is  not  the  blow  of  the  master,  it  is  the  volun- 
tary act  of  the  servant. "  And,  in  annotating 
the  fifth  edition  of  his  admirable  work  on 
Kailwavs  (vol.  I,  top  p.  534),  he  states  the 
principle  so  clearly  that  we  cannot  as  well 
express  it  as  by  quoting  his  language.  He 
says :  ^  It  has  always  seemed  to  us  that  the 
whole  class  of  cases  which  hold  that  the 
master  is  not  liable  for  the  wilful  acts  of 
his  servant  has  grown  up  under  a  miscon- 
ception of  the  case  of  Me  Manns  v.  Crickett, 
1  East,  106,  for  they  all  profess  to  base  them- 
selves upon  that  case.  That  case,  we  appre- 
hend, was  never  intended  to  decide  more  than 
that  the  master  is  not  liable,  in  trespass,  for 
the  wilful  act  of  the  servant.  Lord  Kenyon, 
Oh.  J.,  in  delivering  his  opinion  in  that 
case,  with  which  the  court  concur,  expressly 
says,  speaking  of  actions  on  the  case  brought 
against  the  master,  where  the  servant  negli- 
gently did  a  wrong  in  the  course  of  his  em- 
ployment for  the  master :  '  The  form  of  these 
actions  shows  that  where  the  servant  is,  in 
point  of  law  a  trespasser,  the  master  is  not 
liable  as  such,  though  liable  to  make  com- 
pensation for  the  damHge  consequential  from 
his  employing  of  an  unskilful  or  negligent 
servant.  The  act  of  the  master  is  the  em- 
ployment of  the  servant. *  This  reasoning." 
continues  Judge  Redfleld.  "certainly  applies 
with  the  same  force  to  that  class  of  cases 
where  the  act  of  the  servant  is  both  direct  and 
wilful,  as  where  it  is  only  negligent.  The 
master  is  not  liable  in  either  case  perhaps, 
so  much  for  having  impliedly  authorized  the 
act,  as  for  having  employed  an  unfaithful 
servant,  who  did  the  injury  in  the  course 
of  his  employment.  And  whether  done  neg- 
ligently or  wilfully,  seems  to  be  of  no  possi- 
ble moment,  as  to  the  liability  of  the  master, 
the  only  inquiry  being  whether  it  was  done 
in  the  course  of  the  servants'  employment. 
And  the  argument,  that  when  the  servant 
acts  wilfully    he  ipso  facto  leaves  the  em- 
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ployment  of  the  master,  and  If  he  ia  driving 
a  coach  and  six,  or  a  locomotive  and  train 
of  cars,  thereby  acquires  a  special  property  in 
the  things,  and  is  pro  hoc  vice  the  owner  and 
doing  his  own  business,  may  sound  plausible 
enough,  perhaps,  but  we  confess  it  seems  to 
us  unsound,  although  quoted  from  so  ancient 
a  date  as  Rollers  Abridgment,  and  adopted 
bv  so  distinguished  a  judge  as  Lord  Kenyon. 
The  truth  is  the  whole  argument  is  only  a 
specious  fallacy;  and  whether  Lord  Kenyon 
intended  really  to  say  that  no  action  will 
lie  against  the  master  in  such  case,  or  only 
to  say  what  the  case  required,  that  the  master 
is  not  liable  in  trespass,  it  is  very  obvious 
the  proper  distinction  in  regard  to  the  mas- 
ter's liability  cannot  be  made  to  depend 
upon  the  question  of  the  intention  of  the 
servant.  The  master  has  nothing  to  do,  ei- 
ther way,  with  the  purpose  and  intention  of 
his  serv&nts.  It  is  with  tlieir  acts  that  he 
is  to  be  affected,  and,  if  these  come  within 
the  range  of  their  employment,  the  master 
is  liable,  whether  the  act  be  a  misfeasance, 
or  a  non-feasance,  an  omission  or  commis- 
sion, carelessly  or  purposely  done.  It  will 
happen,  doubtless,  that  when  the  master  is 
under  a  positive  duty  to  keep  or  carry  things 
safely,  as  bailee,  or  to  carry  persons  safely, 
.  .  .  while  he  will  be  liable  for  the  mere 
non-feasance  of  the  servant,  the  servant  will 
not  be  liable  to  the  same  party  for  such  non- 
feasance, there  being  no  privity  between  the 
servant  and  such  party,— no  duty  owing  to 
such  person  from  the  servant.  But  in  such 
case  the  servant  will  be  liable  for  his  posi- 
tive wrong,  and  wilful  acts  of*  injury,  and 
the  master  is  also  liable  for  these  latter  acts, 
but  not  in  trespass  ordinarily,  as  the  servant 
is.  but  in  case.  .  .  .  This  is  the  view 
taken  of  this  subject  by  Judge  Reeve  (Dom. 
Rel.  358.  859,  360)  ;  and  it  is,  we  think, 
the  only  consistent  and  rational  one,  and  the 
one  which  must  ultimately  prevail."  Judge 
Reeve,  referring  to  Mc Mantis  v.  OiHckett^  says  : 
**The  principle  adopted  in  the  case  in  East 
shows  that  when  a  servant  does  an  injury 
with  violence,  the  very  doing  of  it  is  an 
abandonment  of  his  master's  service.  It  is 
said  that  there  is  a  difficulty  in  framing  a 
proper  action  to  remedy  the  injury,  if  one 
exists,  or  that  the  injury  was  immediate, 
and  therefore  trespass,  ti  et  artnis,  was  the 
proper  action,  it  any ;  and  that  this  action 
proceeds  upon  the  ground  of  criminality, 
which  would  subject  the  master  to  a  fine. 
Certain  it  is  that  the  master  is  not  liable, 
crimitialiter.  It  does  not  follow,  because 
the  injury  by  the  servant  was  an  immediate 
injury,  that  the  action  against  the  master 
must  be  trespass.  It  proves,  indeed,  if  the 
action  had  been  brought  against  the  servant, 
it  must  have  been  trespass.  ...  I  take  it 
that  when  an  immediate  injury,  with  force, 
is  done  by  another,  for  whom  his  employer 
is  liable,  the  action  is  trespass  on  the  case ; 
and  in  perfect  analogy  in  this  case  with  that 
when  a  man  keeps  a  dog  accustomed  to  bite, 
and  on  that  account  is  liable.  It  is  an  action 
of  trespass  on  the  case,  although  the  injury 
is  with  force,  and  as  immediate  as  if  done 
by  a  man.  I  apprehend  that  the  action  on 
the  case  reported  in  \Satignac  v.  Roome],  6 
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T.  R.  135,  was  the  proper  action  in  which 
to  try  the  liability  of  the  master."  [pp.  461, 
462 J.  In  that  case  the  servant  had  committed 
a  trespass  ti  et  armis  in  the  course  of  bis  em- 
ployment. Wood,  in  his  work  on  Master 
and'  Servant,  after  discussing  the  master's 
liability,  says:  ^Thus,  it  will  be  seen  that 
the  question  as  to  whether  the  master  is  li- 
able in  trespass  or  case  for  an  injury  inflicted 
by  a  servant  merely  affects  the  remedy,  and 
not  the  cause  of  action  itself,  and  depends 
upon  the  question  whether  the  act  is  a  natu- 
ral, necessary,  or  probable  incident  of  doing 
the  act  directed.  If  so,  the  master  is  liable 
in  trespass.  If  not,  then  he  is  not  liable  in 
trespass,  but  only  in  case."  Wood,  Mast, 
&  S.  596,  597.  Judge  Thompson,  in  his  ex- 
cellent discussion  of  all  these  questions,  both 
under  the  old  and  the  new  doctrine,  and  after 
contending,  in  his  vigorous  style,  for  the 
correctness  of  the  new,  considers  (in  §  10  of 
his  observations  on  McManvs  v.  Criekett)  the 
question  of  the  proper  form  of  action  airainst 
the  master.  He  says :  "With  respect  to  the 
form  of  the  action,' whether  trespass  or  case. 
where  the  old  system  of  pleading  still  pre- 
vails, the  following  may  be  stated  as  the  fair 
result  of  the  cases :  If  the  command  of  the 
master  is  to  do  a  lawful  act,  and  the  servant 
does  it  in  an  unlawful  manner,  so  as  to  in- 
jure another,  then  cose,  and  not  trespass,  is 
the  proper  remedy. "  Here  when  the  context 
is  considered  it  is  evident  the  author  meant 
by  the  term  "unlawful  manner"  either  a  wil- 
fully unlawful  or  a  negligent  act :  for  he  bad 
just  declared  the  master  liable  for  the  wil- 
fully unlawful  act  of  the  servant.  He  pro- 
ceeds :  **But  where  the  act  which  the  master 
commands  the  servant  to  do  is  unlawful  in 
itself,  and  the  wrong  does  not  result  merely 
from  the  manner  of  doing  it,  trespass  will 
lie.  It  results  that  case,  and  not  trespass, 
is  the  form  of  action  for  all  injuries  arising 
from  the  servant's  negligence  or  unskilful- 
ness,  not  authorized  or  commanded  by  the 
master.  To  illustrate :  If  a  railway  passen- 
ger refuses  to  pay  his  fare,  and  the  conductor 
in  ejecting  him  from  the  train,  which  he  may 
lawfully  do,  puts  him  off  while  the  train  L 
in  motion,  or  uses  excessive  force,  whereby 
a  cause  of  action  accrues  to  the  passenger, 
the  action  against  the  company  will  be  case. 
But  if  the  company  directs  its  conductors  to 
collect  illegal  fares  of  passengers,  and  a  pas- 
senger resists  payment,  for  which  cause  the 
conductor  puts  him  off  the  train,  the  action 
against  the  company  will  be  trespass;  and 
the  use  of  any  excessive  force  beyond  what 
was  necessary  to  execute  the  unlawful  order, 

01  any  carelessness  on  the  part  of  the  con- 
ductor, whereby  the  passenger  is  special Ir 
injured,  will  go  in  affgravatfon  of  damages.^ 

2  Thomp.  Neg.  p.  890.  The  learned  author  s 
illustration  of  negligence  in  the  foregoing 
extract,  it  seems  to  us,  is  subject  to  the  criti- 
cism that  the  acts  of  the  conductor  therein 
stated  are  acts  of  direct  force  or  trespass,  and 
not  mere  negligence.  The  conclusion,  how- 
ever, that  the  master,  in  the  case  stated,  is 
liable  onlv  in  case,  is,  we  think,  correct.  In 
St.  Louis,"  A.  <fc  a  R  Co.  V.  Dolby,  1»  111. 
853,  375,  the  court,  after  an  elaborate  discus- 
sion of  a  corporation's  liability  of  the  wil- 
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tiul  trespasses  of  its  servants,  and  holding  to 
the  modern  doctrine,  says :  **  Much  was  said 
upon  the  agument  of  the  hardship  it  would 
impose  upon  railroad  companies  should  this 
action  be  sustained.  It  is  supposed  that  it 
would  authorize  trespass  against  the  com- 
pany wherever  it  could  be  maintained  against 

7  the  servant,  and  that  the  action  on  the  case, 
which  is  now  the  usual  remedy,  would  be 
superseded  for  trespass.  This  apprehension 
is  not  well  founded.  Hereafter,  as  hereto- 
fore, the  usual  remedy  for  torts  must  be  case, 

•and  not  trespass.  Wherever  the  command 
was  to  do  only  a  lawful  act,  and  the  servant 
does  it  in  an  unlawful  way,  so  as  to  in  lure 
another,  there  case  would  still  be  the  proper 
remedy.  .  .  .  But  where  the  act  is  un- 
lawful in  and  of  itself,  and  not  from  the 
mode  of  doing  it,  trespass  would  lie."  And 
the  court  illustrated  by  the  case  in  hand, 
which  was  where  the  conductor  was  reauircd 
by  the  company  to  collect  certain  illegal 
fares,  and  to  eject  passengers  refusintr  to  pay. 
The  court  held  the  ejected  passenger  entitled 

ao  maintain  trespass  against  the  company,  for 
the  obvious  reason,  as  we  have  already  laid 
down,  that  the  company  itself  commanded 
the  commission  of  the  trespass.  Under  the 
principle  announced  by  the  court,  as  above 
•quoted,  it  is  clear  that  if  the  conductor  had 

•been  required  by  the  company  to  collect  only 
legal  fares,  and  eject  those  who  refused  to 
pay,  and  the  conductor  had  wilfully  de- 
manded an  illegal  fare,  and  ejected  the  pas- 
senger for  his  refusal  to  pay,  'or,  in  endeav- 

'oring  to  collect  the  legal  fare,  had  wilfully, 
or  even  maliciously,  inflicted  an  unnecessary 
and  unlawful  injury  upon  the  passenger  in 
ejecting  him  from   the  train,   the  remedy 

-against  the  company  would  have  been  case'. 

while,  against  the  conductor,  trespass  would 

lie.     If  this  be  sound  law.  it  is  decisive  of 

the  question  before  us. 

The  correctness  of  the  view  we  take  in  this 

•  opinion  may  be  tested  by  a  consideration  of 
the  law  in  respect  of  the  liability  of  master 
and  servant  to  a  joint  action.  It  is  a  famil- 
iar rule  that  there  are  no  accessories  in  tres- 
pass. All  who  are  guilty  at  all  are  cotres- 
passers,  and  may  be  jointly  sued.  See  note 
to  Kirkwood  v.  Miller,  73  Am.  Dec.  140,  141 ; 

'Cooley,  Torts,  133.  Judge  Thompson,  in 
section   11  of  his  work,  mpra  (page  891), 

t shows  clearlv  that  by  the  weight  of  author- 
ity, where  the  liability  of  the  master  arises 
from  an  unauthorized  trespass  of  the  servant, 

-committed   in  the  performance  of  a  lawful 

-duty  commanded  by  the  master,  a  joint  ac- 
tion against  master  and  servant  will  not  lie, 
for  the  reason  that  the  action  against  the 
master  is  case,  while  that  against  the  serv- 
ant is  trespass,  and  for  the  further  reason 
that,  the  wrong  proceeding  directly  from  the 
servant,  and  not  directly  from  the  master, 
the  latter,  if  compelled  to  pay  the  damages, 
would  have  an  action  over  against  the  former, 
but  he  would  not,  at  common  law,  be  en- 

'titled  to  such  an  action  where  the  judgment 
went  against  both  as  joint  tortfeasors. 

It  is  only  upon  the  principle  which  we 
here  declare  that  the  vast  array  of  decisions 
in  this  and  other  courts  can  possibly  be 
maintained,  where  the  common  law  of  plead- 
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ing  prevails,  which  hold  that,  in  actions  on 
the  case  for  negligence  of  the  defendant's 
servants,  the  defense  of  contributory  negli- 
gence is  overcome  by  showing  that  the  act 
of  the  servant  causing  the  injury  was  wilful 
or  intentional.  It  is  an  admitted  rule  of 
pleading  that  an  action  on  the  case  cannot 
be  maintained  if  the  defendant's  act  was  a 
trespass  only.  So  that,  if  the  unauthorized 
wilful  act  of  the  servant  constitutes  the  mas- 
ter a  trespasser,  and  suable  as  such,  a  repli- 
cation to  the  plea  of  contributory  negligence 
to  an  action  on  the  case  for  the  negligence 
of  the  servant,  setting  up  that  the  servant 
wilfully  committed  the  act,  would,  mani- 
festly, be  a  complete  departure  from  the  dec- 
laration. The  two  remedies  are  of  such 
different  natures  that,  by  common  law,  they 
cannot  be  joined  in  the  same  action  even  in 
separate  counts.  Mobile  d  M.  R.  Co.  v.  Mc- 
Kellar,  59  Ala.  458.  But,  when  we  consider 
the  master's  liability  as  consequential  and 
in  case,  the  decisions  referred  to  are  entirely 
reconcilable  with  this  rule  of  pleading.  The 
cases  which  appear  to  be  adverse  to  our  con- 
clusion arc  either  those  in  states  where  code 
systems  have  abolished  common- law  forms 
of  action,  or  where  the  considerations  we 
have  adverted  to  were  not  in  mind.  Of  the 
latter  class  is  the  case,  in  our  own  court,  of 
Louisville  it  y.  R,  Co.  v.  Dancy,  97  Ala.  338 
(an  opinion  delivered  by  the  present  writer). 
The  doctrines  in  respect  of  the  relations  of 
principal  and  agent,  and  master  and  servant, 
as  applicable  to  the  acts  and  contracts  of  cor- 
porations, are  well  established.  It  is  not 
essential  to- an  act  or  contract  which  binds  a 
corporation  that  it  be  done  or  entered  into  or 
authorized  by  the  corporate  entity  itself,  as 
represented  by  the  governing  board  or  stock- 
holders. It  is  well  recognized  in  the  law 
that  corporations,  in  carrying  out  corporate 
functions,  may,  and  of  necessity  do,  create 
vice  principals  who,  in  respect  of  the  de- 
partments of  corporate  business  intrusted  to 
their  general  control  and  management,  par- 
take of  the  corporate  entity,  and  thoir  acts 
and  contracts,  in  execution  of  the  functions 
they  represent,  are  of  the  same  effect  and 
import  as  if  done  or  entered  into  or  directly 
authorized  by  vote  of  the  governing  board 
or  stockholders.  Thus,  to  illustrate :  Sup- 
pose the  defendant  has  confided  to  a  general 
manager  or  superintendent  the  execution  of 
its  telephone  business,  in  the  city  of  Birm- 
ingham :  endowed  him  with  ample  powers 
ana  means  to  carry  on  the  business,  to  em- 
ploy and  discharge  subordinate  agents  and 
servants,  and  generally  to  do  what  may  be 
necessary  to  the  general  performance  of  its 
corporate  functions  in  that  district.  Such  a 
person,  with  reference  to  the  public,  is  more 
than  a  mere  agent  acting  under  orders  of  a 
superior.  He  is  pro  hoc  vice  a  principal. 
He  stands  for.  and  represents,  within  the 
sphere  of  his  authority,  the  corporate  entity 
itself,  and  his  acts  are  the  direct  acts  of  the 
corporation  itself ;  and  if.  in  his  representa- 
tive character,  he  commits  a  trespass,  or  com- 
mands or  authorizes  its  commission  by  a  serv- 
ant under  his  orders,  the  corporation  is  suable 
for  the  wrong  in  the  action  of  trespass.  Many 
o  her  illustrations  might  be  given.     It  is 
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thus,  through  agencies  of  this  nature,  that 
corporations  may  commit  almost  all  manner 
of  torts,  such  as  assault  and  battery,  malicious 
prosecution,  libel,  etc.,  and  some  classesof 
offenses  for  which  they  are  indictable.  It 
was  never  thought  that  a  corporate  vote  was 
necessary  to  bind  the  corporations  to  these 
wrongs.  As  well  might  it  be  said  that  every 
contract  should  receive  the  express  authority 
or  assent  of  a  corporate  vote.  But  it  would 
seem,  upon  plain  principles,  that  a  mere 
servant,  working  under  the  immediate  con- 
trol and  orders  of  a  superior,  having  no 
power  or  authority  to  do  anything  but  per- 
form the  work  he  is  employed  and  directed 
to  do,  can  in  no  sense  be  deemed  a  vice  prin- 
cipal, for  whose  tortious  acts,  as  such,  the 
corporation  is  responsible.  The  liability  of 
the  master,  as  we  have  endeavored  to  show, 


is  not  for  the  tortious  act  in  such  case,  but 
in  consequence  of  the  duty  he  owes  the  pub- 
lic, except  fellow  servants,  to  have  in  his 
employ  only  servants  who  will  perform  the 
services  in  a  lawful  way. 

It  is  not  our  purpose  now  to  undertake  to 
lay  down  any  general  rule  to  govern  all  cases 
as  to  what  circumstances  or  extent  of  power 
conferred  are  essential  to  constitute  a  vice 
principal,  whose  acts  will  be  directly  visited 
upon  the  corporation,  within  the  principle 
above  declared.  Each  case,  as  it  arises,  will 
be  determined  according  to  its  peculiar  facts. 

With  these  views,  we  adhere  to  the  opin- 
ion formerly  delivered  in  these  cases  by  Jus- 
tice Thorington,  and  reverse  the  judgments 
of  the  city  court,  and  order  judgment  to  be 
entered  in  this  court  in  favor  of  the  defend- 
ant in  each  case.     Reversed  and  rendered. 
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1.  Although  a  Jadg^ent  of  a  Justice  of 
the  peace  is  void  because  be  has  no  juris- 
diction of  defendant,  yet  its  execution  will  not 


he  enjoined  if  defendant  lias  a  rlfirht  to  a  writ  of 
certiorari  to  set  the  Judgment  aside. 

2«  A  constable  is  not  precluded  from 
levying^  on  the  real  estate  of  a  railroad 
Corporation  by  the  fact  that  a  car  is  pointed  out 
as  subject  to  levy,  if  the  car  is  not  delirered  into 
bis  possession  as  required  by  Rev.  Stat.  art.  2887. 

8.  Depot  e^rounds  are  subject  to  execu- 
tion si^e  under  a  constitutional  provlsiun  that 
*'real  and  personal  property"  of  a  railroad  cor- 


'SOTE.—IfiJunctUms  aociinst  judgments  for  want  of 
jurisdiction  or  which  are  void. 
I.  In  general. 
II.  As  to  party. 

III.  As  to  time. 

IV.  As  to  venue. 
V.  As  to  amount. 

VI.  As  to  judge  or  court, 
VII.  Matters  of  .process  and  service. 

a.  Form. 

b.  Time  and  manner. 

c.  Fraud  as  to  service. 

d.  Acceptance  of  service. 

e.  Party  served. 

f .  Service  on  c<jrporation. 

g.  Service  on  jxirtners. 
h.  Service  at  residence. 

i.  Where  there  uxis  no  service  as  required  tyy 

law. 
j.  Where  Uiere  was  no  notice. 
VI  n.  On  account  of  appearance. 
IX.  Pleading  and  practice. 
X.  Where  there  was  no  judgment  or  it  was  set 
aside. 

I.  In  general. 
Generally  injunctions  have  been  granted  where 
judgments  were  void  on  account  of  venue,  or  in 
excess  of  jurisdictional  amount,  or  if  there  was  no 
service,  or  defective  service,  of  process  on  corpo- 
rations, or  a  return  of  service  of  process  at  "the 
residence."  where  the  party  did  not  live  at  that 
place,  or  where  it  was  rendered  without  the  notice 
required  by  law.  But  they  have  been  refused  when 
claimed  on  account  of  the  form  of  the  writ  or 
summons,  or  time  and  manner  of  service  (except 
when  service  was  made  on  Sunday),  or  for  enticing: 
into  the  state,  or  for  misnomer  of  the  defendant. 
There  is  some  conflict  as  to  granting  injunctions 
against  judgments  void  as  to  the  time  of  rendition, 
*^l  L.  R.  A. 


or  where  there  was  no  service  of  process  or  an  un- 
authorized appearance. 

An  injunction  was  granted  where  an  order  of  a 
court  was  void  because  in  excess  of  the  court's 
jurisdiction,  although  the  order  might  have  been 
valid  if  confined  to  matters  within  the  jurisdiction 
of  the  court.  White  County  Comrs.  v.  Gwin,  13« 
Ind.  662,  22  L.  U.  A.  402. 

And  in  Landrum  v.  Farmer.  7  Bush,  40,  it  was 
said  that  if  a  judgment  was  void  and  might  have 
been  reversed  on  appeal,  the  circuit  court  which 
rendered  the  decision  had  power  to  adjudge  it  void, 
and  to  enjoin  proceedings  under  it. 

And  in  Estis  v.  Patton.  8  Yerg.  382,  it  was  mid 
that  an  injunction  will  be  granted  to  restrain  pro- 
ceedings on  a  judgment  that  is  void  for  want  of 
jurisdiction  in  the  court. 

And  in  Earl  v.  Matheney,  eo  Ind.  202.  it  was  said 
that  the  execution  of  a  void  judgment  will  be  en* 
joined,  but  the  execution  of  a  judgment  mo^ly 
voidable  will  not  be  enjoined. 

Under  Ga.  Code.  H  3819.  4063,  providing  for  a 
judgment  on  a  replevin  bond  for  the  paj-ment  of 
the  recovery,  and  not  for  the  production  of  the 
property,  a  summary  judgment  without  an  action 
upon  a  bond  conditioned  alone  for  the  forthoomlng 
of  the  property  was  void  as  to  the  surety,  and  was 
enjoined.    Clary  v,  Haines,  61  Ga.  620. 

But  in  Geraty  v.  Drulding,  44  III.  App.  440.  it  was 
held  that  *'want  of  jurisdiction  alone  was  no 
ground  for  relief  in  equity  against  the  judgment, 
unless  there  was  also  disclosed  a  meritorious  de- 
fense, which  by  loss  of  right  to  appeal  bad  become 
lost." 

Where  a  judgment  was  void  for  want  of  jurfe- 
dlction,  but  did  not  so  a  ppear  on  its  face,  and  a  good 
defense  to  the  action  was  not  shown,  the  in  June- 
tion  was  refused.  John  V.  Farwell  Co.  v.  Hilbert 
(Wis.)  30  L.  B.  A .  286;  Pilger  v.  Torrenoe,  42  Neb.  9QBL 
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poration,  or  '*any  part  thereof,  shall  be  liable  to 
execution  and  sale  in  the  same  manner  as  the 
property  of  indiriduals." 

(June  17. 1885.) 

ERROR    to   the   CJourt  of  Civil   Appeals. 
Fourth  Supreme   Judicial  District,  to  re- 


view a  judgment  affirming  a  judgment  of  the 
District  Court  of  Duval  County  in  favor  of  de- 
fendants in  an  action  brought  to  enjoin  the  en- 
forcement of  a  judgment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestfra.  Dodd  &  Mallally,  and  J.  O. 
Luby  for  plaintiff  in  error. 


8o.  where  the  statute  in  regard  to  garnishment 
was  not  followed,  and  the  judgment  was  void  but 
complainant  did  not  show  that  he  had  not  an 
adequate  remedy  by  appeal,  certiorari,  or  direct 
application  to  the  court.  Wlngtleld  v.  McClure.48 
Ark.  510. 

In  Harrison  v.  Crumb.  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  S  991.it  was  said  that  an  injunction  will 
not  be  granted  against  a  void  judgment  in  Texas. 
The  party  will  be  left,  to  bis  remedy  at  law. 

In  Geers  v.  8cott  (Tex.)  88  8.  W.  587.  it  was  said 
that  if  a  judgment  was  void  and  would  not  support 
an  order  of  sale,  a  seizure  of  property  would  be 
such  a  trespass  as  would  give  the  complainant  an 
adequate  remedy  at  law;  and  an  injunction  was  re- 
fused. 

The  Missouri  cases  are  noted  here  in  order  to 
show  their  conflict,  although  some  of  them  do  not 
belong  to  this  subdivision. 

In  Missouri,  on  the  question  of  granting  injunc- 
tions  against  judgments  void  for  want  of  jurisdic- 
tion, there  is  a  conflict  of  authority,  which  is  noted 
as  irreconcilable  in  St  Louis  &  S.  F.  H.  Co.  v.  Low- 
der.  59  Mo.  App.  Z, 

So.  in  Jones  v.  Pharis.  59  Mo.  App.  254.  an  in- 
junction was  granted  where  the  judgrment  was  void 
on  account  of  venue,  and  there  was  danger  of 
losing  all  legal  remedy.— distinguishing  St.  Louis  & 
8.  P.  R.  Oa  V.  Lowder.  »upra^  on  that  ground. 

So,  where  the  judgment  was  void  because  serv- 
ice of  process  was  not  made  on  the  proper  otflcer 
of  a  corporation.  IJnited  States  Mut.  Ace.  Ins.  Co. 
V.  Reisinger,  48  Mo.  App.  571. 

But  an  injunction  was  refused  against  a  judg- 
ment void  because  rendered  in  vacation,  as  th«>re 
was  a  remedy  at  law.  Stockton  v.  Ransom,  60  Mo. 
535. 

So.  where  there  was  no  jurisdiction  for  want  of 
notice,  process,  or  appearance,  as  there  was  a  rem- 
edy by  action  of  trespass.  St.  Louis  &  8.  F.  R.  Co. 
v.  Lowder.  9Upra;  St.  Louis.  1.  M.  &  S.  R.  Co.  v. 
Reynolds.  89  Mo.  146. 

And  in  Bear  v.  Youngman.  19  Mo.  App.  41.  it  was 
said  that  an  injunction  will  not  be  granted  solely  on 
the  ground  that  the  judgment  is  void. 

In  the  main  case  of  Texas  Mexican  R.  Co.  v. 
Wright.  Affirming  29  S.  W.  1184.  although  a  judg. 
roent  was  held  void  for  want  of  jurisdiction  of  the 
defendant  where  a  railway  company  was  sued  and 
the  summons  was  issued  against  ''W.  H.  V..  agent 
of  the  Texas  Mexican  Railway  Company  at  San 
Diego.  Tex..^*  yet  an  injunction  was  refused  be- 
cause there  was  a  remedy  of  certiorari. 

This  is  in  accord  with  the  weight  of  authority, 
although  there  is  some  conflict.  The  majority  of 
cases  deny  injunctions  where  there  is  a  remedy  at 
law:  but  some  few  cases  grant  injunctions  although 
the  remedy  at  law  is  clear;  and  some  cases  grant 
injunctions  on  the  ground  that  there  is  no  remedy 
at  law.  The  weight  of  authority  is  clear  that  an 
injunction  should  be  denied  unless  a  valid  defense 
to  the  action  is  shown,  although  some  cases  have 
granted  injunctions  without  requiring  this  to  be 
done,  and  some  cases  have  allowed  injunctions 
without  reference  to  the  question  of  valid  defense. 

The  following  cases  in  this  note  denied  injunc- 
tions on  the  ground  that  there  was  a  remedy  at 
law:  Armsworthy  v.  Cheshire,  2  Dev.  Eq.  284.  34 
Am.  Dec.  278;  Harrison  v.  Crumb.  1  Tex.  App.  Civ. 
Cas.  (White  k  W.)  8991;  Knox  County  v.  Harshman. , 
81  L.  R.  A. 


188  U.  S.  152, 38  L.  ed.  586;  Stockton  v.  Ransom.  60 
Mo.  585. 

By  an  action  against  the  attorney.  Everett  v.. 
Warner  Bank.  58  N.  H.  840;  Bunton  v.  Lyford,  37 
N.  H.  512.  75  Am.  Dec.  144;  Piggott  v.  Addicks,  8  G. 
Greene.  427,  56  Am.  Dec.  547;  Harris  v.  Owin.  10 
Smedes  &  M.  563. 

By  action  against  the  marshal.  Walker  v 
Bobbins.  55  U.  S.  14  How.  584. 14  L.  ed.  552. 

By  action  against  the  sheriff.  Taylor  v.  Lewis.  2 
J.  J.  Marsh.  400, 19  Am.  Dec.  186. 

By  suit  for  damages.    Connery  v.  Swift.  9  Nev.  89. 

By  affidavit  of  illegality.  Morris  v.  Morris,  76  Ga  ► 
783. 

By  affidavit  of  illegality  or  motion  to  set  aside. 
Hart  v.  Lazaron,  46  Ga.  396. 

By  appeal.  Holman  v.  G.  A.  Stowers  Furniture 
Co.  (Tex.)  30  8.  W.  1120;  Herwick  v.  Koken  Barber 
Supply  Co.  61  Mo.  App.  454. 

By  appeal  or  cerUorari.  Galveston.  H.  &  S.  A.  R. 
Co.  V.  Ware.  74  Tex.  47. 

By  appeal,  certiorari,  or  direct  application  to  the 
court.    Wingfleid  v.  McLure.  48  Ark.  510. 

By  arresting  process.  Sanchez  v.  Carriaga,  81 
Cai.  170. 

By  certiorari.  Crandall  v.  Bacon.  20  Wis.  640.  91 
Am.  Dec.  451;  Fleming  v.  Nunn.  61  Miss.  608;  Kan- 
awha  &  O.  R,  Co.  v.  Ryan.  81  W.  Va,  864. 

On  a  constable's  bond.  Williams  v.  Hitzle.  88  Ind. 
303. 

By  defending  a  suit  to  revive.  Haynes  v.  Ault- 
man.  86  Neb.  257. 

By  habeas  corpus.  Lance  v.  McCoy,  84  W.  Va. 
410. 

By  motion.  Goolsby  v.  St.  John.  25  Graft.  146i 
Lyon  V.  Boiivin.  7  111.  629;  Fullan  v.  Hooper,  19  N. 
Y.  Week.  Dig.  93,  Affirming  66  How.  Pr.  75;  Mason 
V.  Miles.  63  N.  C.  564. 

By  motion  or  appeal.  Whitehurst  v.  Merchants' 
&  F.  Transp.  Co.  109  N.  C.  844. 

By  motion  to  quash.  Stockton  v.  Ransom.  60  Mo. 
535. 

By  motion  to  recall  the  execution  or  motion  to 
set  aside,  or  by  action  against  the  plaintiff  in  the 
judgment.    Wilkinson  v.  Rewey.  59  Wis.  564. 

By  motion  to  set  aside.  Comstock  v.  Clemens.  19 
Cal.  77;  Gates  v.  Lane.  49  Cai.  286;  Lasselie  v.  Moore, 
1  Blackf.  236;  Luco  v.  Brown.  73  CaL  8;  Partin  v. 
Luterloh.  6  Jones.  Eq.  341. 

By  motion  to  set  aside  or  by  appeal.  Petalka  v^ 
Fltle.  38  Neb.  756. 

By  motion  to  set  aside  or  by  writ  of  recordari. 
Gallop  v.  Allen.  U3  N.  C.  24. 

By  motion  to  stay  the  judgment.  Critchfleld  v. 
Porter.  8  Ohio.  518. 

By  motion  for  a  new  trial.  Hamblin  v.  Knight,. 
81  Tex.  361;  Woodward  v.  Pike,  43  Neb.  777. 

By  motion  for  a  new  trial  or  writ  of  error  coram 
nnbin,  or  suit  in  equity  for  relief.  Huribut  v. 
Thomas.  56  Conn.  181. 

By  opening  the  judgment.  Hollinger  v.  Reeme. 
138  Ind.  383.  24  L.  R.  A.  46. 

By  remedy  to  correct  the  same.  Gould  v.  Lough- 
ran.  19  Neb.  392. 

By  defending  on  a  replevin  bond.  Proctor  v. 
Pettitt,  25  Neb.  96. 

By  action  of  trespass.  Geers  v.  Scott  (Tex.)  33  S» 
W.  587:  St.  Louis  &  S.  F.  R.  Co.  v.  Lowder,  29  Mo. 
App.  3;  St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Reynolds.  89 
Mo.  146. 
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Mewn.  C.  L.  Conner,  S.  H.  Woods,  and 
Ctoorg^e  B.  Hnfford,  for  defeDdant  in  error: 

A  petition  for  injunction  restraining  the  sale 
of  real  estate  under  a  void  judgment,  which 
shows  on  its  face  that  the  amount  of  said  judg- 


ment was  over  $20,  and  that  at  the  time  of 
making  the  application  for  injunction  ninety 
days  had  not  elapsed  from  the  date  of  the  ren- 
dition of  said  judgment,  and  which  fails  to 
show  any  reason  why  petitioner  did  not  avail 


By  action  of  trespass  or  trover.  Davidson  v. 
Floyd,  15  Fla.  667. 

By  writ  of  error.  Alabama  Ids.  Ck>.  v.  Kinflrman, 
21  111.  App.  4SB. 

By  writ  of  probibitioD,  or  motion  to  9et  aside,  or 
■action  against  the  sberiff.  Stites  v.  Knapp,  2  Ga. 
Dec.  36. 

The  following  cases  granted  an  injunction  al- 
though there  was  a  remedy  at  law:  Landrum  v. 
Farmer,  7  Bush,  46;  Wilson  v.  Montgomery,  14 
Smedes  &  M.  206;  Propst  v.  Meadows,  18  111.  157; 
Nelson  v.  Rockwell,  14  III.  875:  Carutbers  v.  Harts- 
field,  3  Terg.  866,  24  Am.  Dea  580. 

And  tbe  following  cases  granted  an  injunction  on 
the  ground  that  there  was  nu  adequate  remedj'  at 
law:  Jones  v.  Pbaris,  60  Mo.  App.  254:  BorDscbein 
V.  Flnck,  18  Mo.  App.  120;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Rawlins,  80  Tex.  579;  Ridgeway  v.  Bank  of  Tennes- 
see, 11  Humph.  628;  Galveston,  H.  ft  8.  A.  R.  Co.  v. 
Ware,  74  Tex.  47. 

The  following  cases  held  that  an  injunction  will 
be  denied  unless  a  valid  defense  is  shown:  Geraty 
-V.  Druiding,  44  III.  App.  440:  John  V.  Farwell  Co.  v. 
Hilbert  (Wis.)  80  L.  R.  A.  235;  Pilger  v.  Torrence,  43 
Neb.  908;  Oould  v.  Lougbran,  19  Neb.  392;  Logan  v. 
Hillegase,  16  Cal.  200;  Waldrom  v.  Waldrom,  76  Ala. 
285:  Gregory  v.  Ford,14Cal.  188,73  Am.  Dec.  689;  Wil- 
liams V.  Hitzie.  83  Ind.  803;  Chicago.  B.  ft  Q.  R.  Co. 
V.  Manning,  28 Neb.  552;  Wilson  v.  Sbipman,  34  Neb. 
673:  Stewart  v.  Brooks,  62  Miss.  492:  Jeffery  v.  Fitch, 
46  Conn.  601;  Secor  v.  Woodward,  8  Ala.  500;  Sharp 
V.  Scbmidt,  62  Tex.  263;  Masterson  v.  Asbeom,  54 
T6x.  324;  Cromelin  v.McCauley,  67  Ala.  542;  Colson 
v.  Leltcb,  UO  III.  504;  Burch  v.  West,  134  lil.  268,  Af- 
firming 38  111.  App.  859;  State  v.  Hill,  50  Ark.  458; 
Janes  v.  Howell,  37  Neb.  820;  Langley  v.  Ashe.  88 
Neb.  53;  Crocker  v.  Allen,  84  S.  C.  462;  Taggart  v. 
Wood,  20  Iowa,  236;  Winters  v.  Means,  25  Neb.  242; 
Fowler  v.  Lee,  10  Gill  ft  J.  358,  82  Am.  Dec.  172; 
King  v.  Watts,  23  La.  Ann.  668. 

And  tbe  followinir  cases  granted  an  injunction 
without  requiring  a  valid  defense  to  be  shown: 
Bomscbem  v.  Finck,  13  Mo.  App.  120;  Wilson  v. 
Sparkman,  17  Fla.  871,  35  Am.  Rep.  110:  United 
States  Mut.  Ace.  Ins.  Co.  v.  Reisinger,  43  Mo.  App. 
571;  San  Juan  ft  St  L.  Min.  ft  S.  Co.  v.  Finch,  6  Colo. 
214:  Earle  v.  McVeigb.  91  U.  S.  508,  28  L.  ed.  398; 
Blake6lee  v.  Murpby,  44  Conn.  188;  MUls  v.  Scott,  43 
Fed.  Rep.  452;  Bell  v.  Williams.  1  Head,  229:  Wbite 
V.  Bspey,  21  Or.  328;  Ridgeway  v.  Bank  of  Tennes- 
see, 11  Humph.  528;  Ryan  v.  Boyd,  88  Ark.  778 
(Overruled  in  State  v.  Hill,  50  Ark.  458):  Nicholson 
V.  Stephens,  47  Ind.  186;  Witt  v.  Kaufman,  26  Tex. 
Supp.  384. 

II.  A9i  to  party. 

An  injunction  was  granted  wbere  a  Judgment 
was  fraudulently  changed  as  to  tbe  parties  after 
the  term,  and  was  entered  against  the  complainant 
without  notice.  Byars  v.  Justin,  2  Tex.  App.  Civ. 
Cas.  (Wilson)  9  686. 

And  where  a  Judgment  was  rendered  by  a  Ju!>tlce 
in  favor  of  the  plaintiff,  and  on  a  second  trial  the 
defendant  obtained  Judgment,  and  the  Justice 
erased  tbe  same  without  notice  to  the  defendant, 
at  the  instance  of  tbe  plaintiff,  and  issued  an  exe- 
cution on  the  first  Judgment.  Smith  v.  Chandler, 
13  Ind.  513. 

And  where  a  default  Judgment  on  a  note  of  a 
feme  covert  was  void  as  against  her  separate  estate. 
Grtlfith  V.  Clarke,  18  Md.  457. 

And  in  case  of  Judgment  against  a  married 
woman  alone  on  a  note  in  which  her  husband  did 
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not  unite  as  where  there  was  no  statute  authoriz- 
ing such  a  Judgment.  Hoffman  v.  Shupp,  80  Md. 
61L 

But  an  injunction  was  refused  in  Ruasell  v.  In- 
terstate Lumber  Co.  112  Mo.  40,  where  the  parties 
to  a  Judgment  of  sale  under  a  mechanic's  lien,  had 
no  interest  in  tbe  property  and  the  court  bad  no 
Jurisdiction  to  order  the  sale.  If  void  the  sale 
would  not  affect  the  complainant. 

So,  in  Wilkinson  v.  Rewey,  50  Wis.  554,  an  injunc- 
tion was  refused  against  executions  upon  two  pre- 
tended Judgments  alleged  to  be  no  Judgments 
because  one  bad  not  been  properly  docketed  and 
there  were  no  parties  to  the  other,  as  they  could  be 
set  aside  or  vacated  and  the  executions  recalled  on 
motion  in  tbe  original  actions,  and  such  was  a  com- 
plete remedy  at  law,  and  for  tbe  further  reason 
that  it  was  not  alleged  that  the  Judgments  were  in 
substance  inequitable. 

And  where  the  Federal  court  had  no  Jurisdiction 
to  render  a  Judgrment  on  account  of  the  citisenshrp 
of  the  parties.  Skirving  v.  National  L.  Ins.  Co.  50 
Fed.  Rep.  742. 

And  where  the  plaintiff  at  law  was  not  a  corpo- 
ration as  alleged,  but  such  objection  was  not  made 
or  excused  before  Judgment.  Mahan  v.  Accom- 
modation Bank,  26  La.  Ann.  84. 

And  where  one  of  tbe  parties  to  a  Judgment  was 
dead  at  tbe  time  of  its  rendition,  as  there  was  a 
remedy  by  appeal.  H  olman  v.  G .  A.  Stowers  Furn- 
iture Co.  (Tex.)  80  S.  W.  1120. 

See  also  the  main  case  of  Tbxas  Mexican  R.  Co. 
V.  Wright,  refusing  an  injunction  where  process 
was  issued  against  and  served  upon  an  agent  of  a 
corporation  defendant,  as  there  was  a  remedy  by 
certiorari. 

For  injunctions  on  acoountof  death  of  party,  see 
note  to  Gum- Elastic  Roofing  Co.  v.  Mexico  Pub. 
Co.  (Ind.)  80  L.  R.  A,  700,  In/uncHong  again»t  judg- 
merits  for  erron  and  irregularities. 

III.  As  to  time. 

As  to  an  injunction  claimed  because  the  Judg- 
ment was  void  or  without  Jurisdiction  on  account 
of  time,  there  is  some  conflict  of  authority.  But 
injunctions  on  this  ground  have  been  generally 
refused  where  there  was  adequate  remedy  at  law. 

An  injunction  was  allowed  against  a  Judgment 
where  the  summons  required  an  appearance  at  an 
impossible  time,  as  service  on  the  27th  day  of  the 
month  to  appear  on  the  1st  day  of  the  same  month. 
Tbe  question  of  valid  defense  does  not  appear  to 
be  discussed.  Rice  v.  American  Nat.  Bank,  8  Colo. 
App.  81. 

And  where  a  garnishee  was  notified  to  appear 
at  the  pending  term  instead  of  at  ''the  next  term^ 
as  required  by  the  statute,  although  the  oomplaiD> 
ant  appeared  at  the  pending  term  but  did  not 
make  a  defense,  as  the  court  had  temporarily  ad* 
Journed  and  be  believed  that  the  adjournment  w«s 
for  the  term,  and  judcrment  was  rendered  in  his 
absence.    Padden  v.  Moore,  58  Iowa,  703. 

And  where  the  Justice  of  the  peace  had  no  power 
to  enter  Judgment  as  the  debt  was  not  due.  Kapp 
V.  Teel,  33  Tex.  811. 

And  where  tbe  Justice  lost  Jurisdiction  of  ibe 
case  by  an  adjournment.  Iowa  Union  Telepb.  Co. 
V.  Boylan.  86  Iowa,  90. 

But  an  injunction  was  refused  against  a  Judg- 
ment rendered  at  an  improper  time  where  it  was 
not  shown  that  complainant  had  not  an  adequate 
remedy  at  law  by  a  suit  for  damages.  Connery  t. 
Swift,  9  Nev.  39. 
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himself  of  the  remedy  of  certiorari,  is  not  suffi- 
cient to  invoke  the  equitable  powers  of  a  dis- 
trict judge,  and  is  subject  to  a  general  de- 
murrer. 

Galveston,  II.  d  8,  A.  E.  Co.  v.   Ware,  74 


Tex.  47;  Gulf,  C.  d  8,  F.  R.  Co.  v.  Rawlins, 
80  Tex.  579;  Anderson  v.  Oldham,  82  Tex.  228; 
Wood  V.  Lenox,  5  Tex.  Civ.  App.  318;  Western 
V.  Woods,  1  Tex.  1;  Gulf,  G.  &  S.  F.  R.  Co.  v. 
Bacon,  3  Tex.  Civ.  App.  55;  Gulf,  C.  d  S,  F\ 


And  where  tbere  was  a  remedy  by  motion  to  set 
4i8ide  or  by  appeaL    Petalka  v.  Fitle,  83  Neb.  766. 

And  where  there  was  a  remedy  in  the  court  to 
-correct  the  same,  and  a  vaUd  defense  to  the  aotioa 
was  not  shown.    Gould  v.  Loughran,  19  Neb.  802. 

And  where  there  was  a  remedy  by  defense  of  a 
«uit  upon  a  replevin  bond.  Proctor  v.  Pettltt,  26 
Neb.  96. 

'  And  where  the  prevalllnir  party  was  not  a  party 
to  any  deception,  and  complainant  did  not  tender 
the  amount  due,  or  take  an  appeaL  Berwick  v. 
Koken  Barber  Supply  Co.  61  Mo.  App.  464. 

And  where  there  was  a  remedy  by  motion  to 
quash  the  execution,  and  there  was  no  alleflration 
of  fraud  or  accident.  Stockton  v.  Ransom,  60  Mo. 
^86.    But  see  the  Missouri  cases,  supra,  L 

And  where  there  was  a  remedy  in  the  court  ren- 
dering judgment  to  arrest  process,  and  the  Judg- 
ment was  void  because  not  rendered  in  term  time, 
and  one  of  the  defendants  in  the  Injunction  suit  was 
insolvent,  but  nothing  was  said  about  the  other. 
Sanchez  v.  Carriaga,  31  Cal.  170. 

And  where  there  was  a  remedy  by  certiorari 
against  the  judgment  void  because  of  an  indefinite 
adjournment  of  the  court  prior  thereto.  CrandaU 
V.  Bacon,  20  Wte.  689,  91  Am.  Dec.  451. 

And  where  there  was  a  remedy  by  motion  to  set 
aside,  or  by  a  writ  of  recordari,  and  jurisdiction 
was  lost  by  a  continuance,  and  lack  of  notice.  Oal- 
Jop  V.Allen,  118  N.C.  24. 

And  in  Bear  v.  Youngman,  19  Mo.  App.  41,  an  in- 
junction was  denied  where  a  judgment  was  ren- 
dered by  a  justice  of  the  peace  on  Thanksgiving 
day,  as  the  statute  did  not  prohibit  a  justice 
from  holding  court  on  that  day,  and  it  was  said  that 
if  It  was  void  that  fact  alone  would  not  entitle  one 
to  relief  by  Injunction.    See  the  Missouri  cases, 

9Ul)T<U  I. 

And  an  injunction  against  a  judgment  was  denied 
where  a  justice  of  the  peace  rendered  a  judgment 
•on  the  4th  of  July,  which  was  a  legal  holiday,  but 
tbere  was  no  statute  prohibiting  courts  from  sit- 
ting on  that  day  if  it  did  not  fall  on  Sunday.  Hamer 
V.  Sears,  81  Ga.  288. 

And  where  by  the  terms  of  a  statute  a  garnishee 
was  discharged  by  lapse  of  time.  Hastings  v. 
-Cropiier.  8  Del.  Ch.  166. 

For  Injunctions  against  judgments  on  account  of 
the  time  of  their  rendition,  see  note  to  Gum-Elastic 
Roofing  Co.  V.  Mexico  Pub.  Co.  (Ind.)  80  L.  R.  A. 
700.  Injunctions  against  judgmer^s  for  erront  and  ir- 
regularities, 

IV.  As  to  venue. 

Where  the  court  had  no  jurisdiction  over  the 
person  of  the  defendant  on  account  of  venue,  and 
there  was  a  valid  defense  to  the  action,  injunctions 
have  generally  been  granted,  but  not  to  third  par- 
ties, and  have  been  refused  on  account  of  pleadings 
or  where  a  valid  defense  was  not  shown. 

So,  an  Injunction  was  granted  against  a  judgrment 
that  was  void  for  want  of  jurisdiction  as  to  venue, 
although  the  defendant  had  a  remedy  at  law,  and 
attempted  to  pursue  it,  but  on  account  of  the  mis- 
apprehension of  the  law  by  the  court  he  was  de- 
prived of  the  same.  Connell  v.  Stelson,  83  Iowa, 
147. 

And  the  same  was  held  in  Bornschein  v.  Finck, 
18  Mo.  App.  120,  where  an  appeal  would  have  been 
a  waiver,  and  the  constable  was  not  liable  because 
be  had  no  authority  to  look  beyond  the  execution. 
A  defense  to  the  merits  was  not  required  to  be 
shown  and  complainant  was  entitled  to  have  a 
threatened  levy  enjoined.  The  authority  of  this 
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case  was  denied  in  St.  Louis  &  S.  F.  R.  Co.  v.  Lew- 
der, 50  Mo.  App.  8,  claiming  that  the  contrary  was 
decided,  prior  thereto,  in  Stockton  v.  Ransom,  60 
Mo.  586. 

And  an  injunction  was  granted  in  Jones  v. 
Pbaris,  50  Mo.  App.  264,  where  an  application  for  a 
change  of  venue  was  filed  before  a  justice  of  the 
peace  in  a  detainer  suit,  as  under  Mo.  Rev.  Stat. 
880,  fi  6241,  the  justice  was  devested  of  jurisdiction; 
distinguishing  St.  Louis  &  S.  F.  R.  Co.  v.  Lowder, 
supra,  on  the  ground  that  in  Jones  v.  Pharis,  if  the 
plaintiff  at  law  was  allowed  to  reap  the  fruits  of 
his  illegal  judgment,  the  complainants  would  be 
deprived  of  the  legal  advantage  which  their  posses- 
sion gave  them,  for  the  loss  of  which  the  law  would 
aiford  them  no  reparation  and  it  might  result  in 
the  loss  of  their  land.    See  Missouri  cases,  impro,  I. 

In  Grass  v.  Hess,  87  Ind.  193,  an  injunction  was 
grantedagainsta  judgment  rendered  by  a  justice 
of  the  peace  in  a  county  other  than  that  in  which 
the  complainant  resided.  No  question  was  made  as 
to  a  valid  defense.  In  referring  to  Gage  v.  Clark, 
infra,  it  was  said  that  though  the  court  decided 
that  case  against  the  applicant  for  an  injunc- 
tion on  account  of  the  imperfection  in  his  papers, 
it  is  clearly  to  be  understood  that  when  a  judgment 
is  rendered  without  an  appearance  or  consent  of 
the  defendant  when  the  suit  is  in  the  wrong  town- 
ship, an  injunction  will  be  granted. 

But  an  injunction  was  refused  where  a  justice  of 
the  peace  rendered  a  judgment  against  a  resident 
of  another  township  of  the  same  county,  which  ' 
judgment  was  claimed  to  be  void  because  there 
was  at  that  time  a  justice  in  the  township  of  the 
defendant,  as  it  was  not  shown  that  the  defendant 
did  not  consent  to  the  jurisdiction.  Gage  v.  Clark, 
22  Ind.  163. 

And  where  mortgagees  bad  canceled  their  mort- 
gages and  acquired  the  land  and  claimed  that  on 
account  of  venue  a  court  had  no  jurisdiction  to 
render  judgments  against  the  mortgagor,  which 
were  prior  to  the  mortgage,  as  the  surrender  of  the 
mortgagre  reduced  the  mortgagees  to  the  position 
of  purchaser.  And  it  was  said  that  if  the  judg- 
ments were  void  they  would  not  affect  complain- 
ant, and  if  not  void  they  should  not  be  enjoined. 
Bleckeley  v.  Branyan.  28  S.  C.  446. 

And  where  service  of  process  was  made  by  the 
deputy  sheriff  out  of  his  bailiwick,  and  he  promised 
to  return  the  same  non  est,  but  a  valid  defense 
was  not  shown.    Gardner  v.  Jenkins,  14  Md.  58. 

And  where  a  party  having  a  summer  residence  in 
New  York  was  proceeded  against  by  an  attachment 
and  was  brought  into  court  by  a  curator  ad  hoc  in 
Louisiana,  which  state  he  claimed  as  his  residence. 
Morris  v.  Blenvenu,  80  La.  Ann.  878. 

And  where  the  Judgment  was  not  in  the  parish 
of  complainant^s  domlcil  under  La.  Civ.  Code,  arts. 
162. 167,  prohibiting  suits  except  in  the  domlcil  of 
defendant's  residence,  but  providing  that  he  might 
be  sued  in  the  parish  of  his  former  domlcil  within 
one  year  after  removal  therefrom,  unless  a  public 
declaration  of  Intention  to  change  the  same  was 
made.    King  v.  Watts,  28  La.  Ann.  563. 

V.  As  to  amount. 
An  injunction  was  granted  against  a  judgment 
in  excess  of  the  amount  allowed,  under  'Xex.  Rev. 
Stat.  art.  4848,  providing  that  upon  the  rendition  of 
a  judgment  against  a  claimant  in  a  trial  of  right  to 
property  a  judgment  shall  he  rendered  for  the 
amount  of  the  property  and  legal  interest.  Wills 
Point  Rank  v.  Bates,  76  Tex.  833. 
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B.  Co.  V.  Henderson,  83  Tex.  70:  Smith  ▼. 
Ryan,  20  Tex.  661;  HamHin  v.  Knight,  81 
Tex.  851:  Menifee  v.  Myers,  38  Tex.  690;  ffar- 
ri$on  V.  Crumb,  1  Tex.  App.  Civ.  Cas.  (White 


&  W.)  g  991;  Windisch  v.  0\meU,9QTeiL  744; 
Kanawha  db  0.  R,  Co,  v  Ryan.  31  W.  Va.  364; 
Hilliard,  In j.  p.  214,  §  230:  Preem.  Executions. 
$435. 


And  where  a  Justice  of  the  peaoe  rendered  a  judg- 
ment in  excess  of  that  allowed  under  Fla.  Const. 
1668,  art.  6.  fi  11,  limiting  the  jurisdiction  of  the  jus- 
tice of  the  peaoe.  No  question  was  made  as  to  a 
valid  defense.  Wilson  v.  Sparkman,  17  Fla.  871,  36 
Am.  Bep.  110. 

But  an  injunction  was  refused  against  a  judg- 
ment  in  the  Federal  court  in  a  collateral  attack  by 
a  third  party  on  the  ground  that  the  amount  was 
below  the  jurisdictional  amount,  where  the  counts 
together  aggregated  more  than  that  amount,  and 
twenty  years*  time  had  elapsed.  Hill  v.  Gordon,  45 
Fed.  Rep.  278. 

And  where  in  three  several  actions  the  defend- 
ant*s  claim  of  set-off,  which  was  in  excess  of  the 
county  court^s  jurisdiction,  was  allowed  against 
each  of  the  judgments,  and  the  judgments  were 
rendered  by  agreement.  Nichols  v.  Snow,  42  Tex. 
72. 

And  where  an  account  beyond  the  jurisdiction  of 
the  justice  of  the  peace  was  split  into  several  cases, 
and  the  bill  did  not  show  how  much  the  alleged  ac- 
count was,  or  that  the  objection  was  made  before 
the  justice.    Bnmdage  v.  Candle,  25  Tex.  Supp.  387. 

And  where  it  was  not  shown  that  complainant 
did  not  participate  in  such  an  action,  or  that  he  was 
thereby  deprived  of  some  right.  Pryor  v.  Emer- 
son, 22  Tex.  102. 

And  where  a  judgment  was  rendered  against  a 
garnishee  for  about  $500,  under  Mo.  Gen.  Stat.  1866, 
9  35,  providing  for  garnishment  proceedings,  it  was 
held  that  Mo.  act  1858,  p.  50,  6  1,  limiting  the  juris- 
diction of  a  justice  of  the  peace  In  an  action  on  a 
contract  to  $^00,  exclusive  of  interest,  did  not  ap- 
ply.   Davis  V.  Staples,  45  Mo.  567. 

VI.  As  to  judQC  or  court. 

When  the  judge  was  incompetent  to  try  the 
cause,  or  had  no  jurisdiction  to  render  such  judg- 
ment  on  account  of  a  prohibitory  statute,  injunc- 
tions have  been  granted,  but  have  been  refused 
where  complainant  was  guilty  of  fraud. 

So,  an  injunction  was  granted  against  a  judgment 
where  a  mayor  had  no  jurisdiction  to  try  civil  cases. 
Smith  v.  Deweese.  41  Tex.  504. 

And  where  the  district  court  ordered  a  resale 
of  land  tor  the  purchase  money,  where  the  pur- 
chaser had  died  and  the  county  court  had  exclusive 
jurisdiction  of  such  a  case.  Cunningham  v.  Taylor, 
20  Tex.  126. 

And  where  a  justice  of  the  peace  could  not  ren- 
der final  judgment,  under  Kan.  Code,  6  44,  provid- 
ing only  for  an  order  against  a  garnishee,  which 
cannot  be  enforced  by  execution.  Missouri  P.  R. 
Co.  V.  Reld,34Kan.4IO. 

And  where  a  court  ordered  a  sale  under  a  me- 
chanic's lien,  but  lost  jurisdiction  by  a  repeal  of  the 
statute.  Holcomb  v.  Boynton,  161  111.  294. 

And  where  the  judge  was  incompetent,  under 
Tex.  act  May  24, 1838,  fi  8,  providing  that  a  judge  of 
the  district  court  shall  be  disqualified,  on  account 
of  interest.,  from  sitting  in  a  cause.  Chaml)ers  v. 
Hodges,  28  Tex.  104. 

And  the  same  was  held  under  Tenn.  Code,  8  4098, 
prohibiting  a  Justice  who  is  related  to  the  party 
from  sitting  in  the  case  unless  his  Incompetency  is 
waived  in  writing,  where  such  a  waiver  was  not 
made.    Smith  v.  Peaice,  6  Baxt.  72. 

But  an  injunction  against  a  judgment  was  re- 
fused where  the  party  rendering  the  judgment  in 
a  sham  case  was  not  judge  of  court,  but  complain- 
ant was  a  party  and  privy  thereto,  and  imposed  on 
the  supreme  court,  which  affirmed  such  Judgment. 
Blackburn  v.  BeU.  91  III.  434. 
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VII.  Matters  of  proeem  and  Berviee. 
a.  Form. 

Irregularities  In  regard  to  the  form  of  process 
will  not  deprive  the  court  of  jurisdiction  to  render 
judgment,  or  authorize  an  Injunction. 

So,  an  injunction  was  refused  against  a  judgment 
and  execution  for  want  of  legal  service  of  process 
where  the  writ  was  not  stamped,  as  a  statute  pro- 
vided for  having  the  error  of  court  reviewed,  and 
it  was  supposed  the  court  passed  on  the  question  of 
service  before  judgment  was  rendered.  Windfsch 
V.  Gussett,  30  Tex.  744. 

And  where  a  revenue  stamp  was  not  attached  to 
the  process,  and  such  defect  was  waived  by  appear- 
ance.   Wilsey  v.  Maynard,  21  Iowa,  107. 

And  where  there  was  no  seal  on  the  process,  as 
there  was  a  remedy  to  arrest  the  process  or  to  ap- 
peal, especially  where  no  valid  defense  was  shown, 
Logan  V.  Hillegass,  16  Cal.  200.  For  lack  of  seal,  see 
also  Jilsun  v.  Stebbins,  41  Wis.  285,  infra,  d. 

And  where  a  summons  was  not  signed  or  sealed 
by  a  clerk  of  the  court  in  South  Carolina,  as  under 
the  South  Carolina  Code  the  summons  does  not 
{ssue  from  the  courts,  but  is  a  notice  from  the  plain- 
tiff to  the  defendant.  Genobles  v.  West,  23  S.  C.  154. 

And  where  it  was  claimed  that  a  justice  of  the 
peaoe  never  acquired  jurisdiction  of  the  person  of 
the  defendant  on  account  of  the  form  of  process, 
and  that  the  Judgment  was  void,  as  there  was  an 
adequate  remedy  at  law  by  motion  to  set  aside  the 
execution.    Luco  v.  Brown,  73  Cal.  3. 

And  where  the  petition  and  citation  were  not 
served  in  the  French  language,  which  was  the  ma- 
ternal tongue  of  the  defendant.  Ortes  v.  Lailande. 
4  La.  Ann.  188. 

And  where  a  garnishee  did  not  understand  the 

English  language  or  the  purport  of  the  process 

served  on  him.    Windwart  v.  Allen,  18  Md.  198.    See 

further,  Ballinger  v.  Tartell,  under  next  beading. 

b.  Time  and  manner. 

Injunctions  have  been  refused  where  the  return 
of  service  of  process  was  defective,  insufficient,  or 
irregular,  or  where  the  process  required  the  de- 
fendant to  appear  at  a  time  before  that  provided 
by  law,  or  where  service  of  prooeas  was  nuide  on 
the  Jewish  Sabbath:  but  have  been  granted  where 
the  process  was  served  by  a  party  interested,  or  on 
Sunday,  as  the  judgments  were  void. 

So,  an  injunction  was  refused  against  a  Judg- 
ment where  the  service  of  process  was  good,  but 
the  return  was  defective.  Peoria,  D.  &  E.  R.  Co.  v. 
Duggan,  32  HI.  App.  851. 

And  where  service  of  process  was  defective  and 
a  defense  was  ineffectually  made  after  the  judg- 
ment  in  the  court  of  law.  Graham  v.  Roberts,  1 
Head,  66. 

And  where  a  judgment  was  voidable  because 
rendered  upon  a  defective  service,  as  there  was  a 
statutory  mode  of  correcting  the  error  by  appeal 
or  certiorari.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ware 
74  Tex.  47. 

Or  where  there  was  ambiguity  in  the  return  of 
thetservlce  of  process,  and  the  defendant  appeared 
before  the  justice  at  the  time,  and  no  steps  were 
taken  by  certiorari  to  test  the  service.  Fleming  v. 
Nunn,  61  Miss.  608, 

And  where  the  return  of  process  by  a  constable 
was  insufficient  or  irregular,  as  a  bill  for  injunc- 
tion releases  all  errors  of  law.  Moss  v.  Craft,  I  Mo, 
720. 

And  where  the  return  of  process  was  irregular  as 
not  showing  the  place  of  service,  and  the  process 
was  properly  served.    Pico  v.  Sunol,  6  Cal.  294. 
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Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  presented  its  petition 
to  the  Honorable  A.  L.  McLane,  praying  a 


writ  of  injunction  against  J.  A.  Wright,  C. 
L.  Covner,  and  John  Larcade,  in  which  it 
was  alleged,  in  substance,  that  on  the  26th 
day  of  February,  1894,  J.  A.  Wright,  by  his 


And  where  the  writ  was  returned  prior  to  the 
time  named  in  the  copy  served,  and  the  complain- 
ant knew  of  the  mistake  and  did  not  show  any 
valid  defense  to  the  action.  Gallup  v.  Manning,  48 
Conn.  25. 

And  where  the  summons  was  made  returnable  in 
a  shorter  time  than  that  required  by  statute,  and 
was  so  returned.  Ballinsrer  v,  Tarbell,  16  Iowa,  491. 
85  Am.  Dec.  527. 

And  where  the  process  served  required  the  de- 
fendant to  appear  before  the  Justice  at  a  time 
prior  than  that  stated  in  the  writ,  but  there  was  no 
allefration  of  accident,  surprise,  or  fraud,  or  that 
he  was  misled.     Haie  v.  McComas,  50  Tex.  884. 

And  where  a  summons  was  not  duly  served* 
Coon  V.  Jones,  10  Iowa,  131. 

And  where  the  service  of  process  was  within  a  less 
time  than  that  required  by  statute,  and  complain- 
ant was  negligent  and  did  not  show  a  good  de- 
fense.   Waldrom  v.  Waldrom.  76  Ala.  285. 

And  where  the  return  of  service  of  process  on  a 
corporation  was  amended  during  the  term  so  as  to 
comply  with  the  statute,  and  where  in  such  a  case  a 
default  was  rendered  without  evidence.  Boyd  v. 
Chesapeake  &  O.  Canal  Co.  17  Md.  195, 70  Am.  Dec 
646.  See  further.  Service  on  corporation,  infra,  f. 
And  where  the  service  of  process  was  returned  by 
the  deputy  marshal  in  his  own  name,  and  the  execu- 
tion sale  was  attacked  by  a  third  party:  as  the  de- 
fendant in  the  action  is  the  party  to  question  the 
return,  and  it  cannot  be  collaterally  attacked. 
Hill  V.  Gordon,  45  Fed.  Rep.  276. 

And  where  service  of  process  was  made  against  a 
Hebrew  on  the  seventh  day  of  the  week,  although 
2  N.  Y.  Rev.  Stat.  H  60-71,  make  it  a  misdemeanor 
for  knowingly  or  maliciously  causing  process  to  be 
served  on  that  day  on  certain  persons.  But  such 
knowledge  or  malice  was  not  established  in  this 
case.    Marks  v.  Wilson,  11  Abb.  Pr.  87. 

See  also  note  to  Merriman  v.  Walton  (Cal.)  30  L. 
R.  A.  786,  Tnjunctittns  again  A  judgments  obtained  by 
fraud,  accident,  mistake,  surjyrise  and  duress. 

And  wh^re  the  service  of  process  was  irregular, 
but  no  injustice  was  done.  Harrison  v.  Crumb,  1 
Tex.  App.  Civ.  Cas.  (White  8c  W.)  8901. 

And  where  the  process  by  Judicial  attachment 
was  irregular.    Bissell  v.  Bozman,  2  Dev.  £q.  154. 

And  where  the  constable  made  a  mistake  indors- 
ing on  the  copy  of  the  summons  delivered  to  the 
defendant  a  less  amount  than  the  summons  called 
for,  and  made  a  proper  return  of  the  summons,  as 
such  summons  was  only  voidable.  In  the  original 
opinion  in  this  case  it  was  understood  that  the  in- 
dorsement upon  the  original  summons  was  of  the 
same  amount  as  the  indorsement  upon  the  copy, 
and  the  opinion  was  changed  on  rehearing  as 
above.    Bassett  v.  Mitchell,  40  Kan.  540. 

But  an  injunction  was  granted  against  a  Judg- 
ment where  it  was  void  because  of  service  of  proc- 
ess on  Sunday,  and  a  sale  on  execution  was  about 
to  be  made,  where  the  defendant  tendered  into 
court  the  amount  of  the  Judgment.  Hauswirth  v. 
Sullivan,  6  Mont.  208. 

And  where  service  of  process  was  made  by  the 
sherifr,  who  was  plaintiff  in  the  action,  and  there 
was  a  good  defense,  as  Ky.  Civ.  Code,  fi  737,  pro- 
vided that  process  in  an  action  wherein  the  sheriff 
was  a  party  should  have  been  directed  ito  the  cor- 
oner, or,  if  he  was  interested,  to  a  constable. 
Knott  V.  Jarboe,  1  Met.  (Ky.)  504. 

See  also,  as  to  officer  Interested.  Martin  v.  Par- 
sons, 40  Cal.  94,  infra^  c. 
See  further,  as  to  manner  of  service,  Ortes  v. 
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Lallande,  4  La.  Ann.  188,  and  Windwart  v.  Allen,  18 
Md.  196,  suiyra,  a. 

c.  Fraud  as  to  service. 

That  the  defendant  was  enticed  within  the  Juris- 
diction of  the  court  in  order  to  serve  process,  or 
that  there  was  an  alteration  of  service,  has  been 
held  insufficient  cause  for  an  injunction  against  a 
Judgment  that  was  not  fraudulent:  but  where  the 
return  was  fraudulently  altered  an  injunction  was 
granted. 

So,  an  injunction  was  refused  against  a  Judg- 
ment where  the  defendant  was  enticed  into  the 
state  In  order  to  serve  process,  and  such  fact  was 
not  made  a  defense  in  the  action.  Vastine  v.  Bast, 
41  Mo.  496. 

And  where  the  complainant  removed  the  cause 
to  the  Federal  court.  Say  re  v.  Harpold,  83  W.  Va. 
558. 

And  where  a  service  of  process  was  erased  and 
another  name  was  substituted  on  the  return  by  the 
sheriff,  and  no  charge  was  made  of  fraud  or  that 
the  sheriff  did  not  return  the  summons  exe- 
cuted as  it  appeared,  or  that  any  alterations  were 
made  In  the  return,  and  no  defense  was  shown  to 
the  action.  Gregory  v.  Ford,  14  Cal.  188,  73  Am. 
Deo.  680. 

But  an  injunction  was  granted  against  the  use 
of  a  Judgment  as  estoppel  where  the  purchaser  of 
the  land  thereunder  was  an  oflScer  of  the  court, 
and  had  fraudulently  made  a  false  entry,  showing 
service  of  process.    Martin  v.  Parsons,  49  Cal.  04. 

See  also,  as  to  oflSoer  interested,  Knott  v.  Jarboe, 
1  Met.  (Ky.)  504,  mpra,  b. 

d.  Acceptance  of  service. 

An  acceptance  of  service  of  process  will  prevent 
an  injunction  on  account  of  process.  But  where 
the  party  so  accepting  is  not  the  defendant  or  duly 
authorized,  an  injunction  will  be  granted. 

So,  an  injunction  against  a  Judgment  was  re- 
fused where  the  defendant  therein  acknowledged 
in  writing  personal  service  of  a  copy  of  the  sum- 
mons and  complaint,  as  at  most  it  would  be  a  mere 
irregularity,  although  it  was  claimed  that  the  proc- 
ess was  not  under  seaL  Jiisun  v.  Stebbins,  41  Wis. 
285. 

But  an  injunction  was  granted  where  service  of 
process  was  accepted  by  a  person  not  duly  author- 
ized, and  no  showing  of  a  valid  defense  to  the  ac- 
tion was  required.    Mills  v.  Scott,  48  Fed.  Rep.  452. 

And  in  Finney  v.  Clark,  86  Va.  354,  the  same  was 
held  where  the  service  was  accepted  by  the  son  of 
the  defendant  without  his  knowledge  or  author- 
ity. It  was  said  that  "when  the  bill  presents  only 
the  question  of  the  validity  of  the  proceedings  re. 
suiting  in  the  Judgment,  and  does  not  in  any  way 
raise  the  question  on  the  merits,  or  bring  them  be- 
fore the  court,  the  court  of  its  own  motion  shifts 
the  lawsuit  to  the  chancery  side  and  assumes  chan- 
'xsery  Jurisdiction  on  the  merits  of  the  case.  .  .  . 
As  the  record  presented  shows  no  memorandum  of 
payments  or  set-offs,  no  itemized  statement  of  the 
accounts  between  the  parties,  it  is  impossible  for 
this  court  to  determine  the  merits,  nor  is  it  incum- 
bent on  it  to  consider  them.'* 

e.  Partes  served, 

A  misnomer  of  the  defendant  in  the  process,  or 
that  the  defendant  was  privileged  from  process, 
will  not  entitle  to  an  injunction  against  the  Judg- 
ment. 

So,  an  injunction  was  refused  where  the  com- 
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attoroej,  C.  L.  Coyner»  in  a  suit  before  James 
F.  Mount,  a  justice  of  the  peace  in  Duval 
county,  recovered  a  judgment  against  the 
petitioner  for  the  sum  of  $100,  and  for  $11 .  70, 


costs  of  court,  with  interest  at  6  per  cent  per 
annum  from  the  date  of  judgment ;  that  on  the 
17th  day  of  March,  1894,  Coyner,  as  attorney 
for   Wright,   procured  James  F.    Mount  to- 


plainant  was  served  with  process,  but  wae  named 
incorrectly  therein.    Geoobles  v.  West,  23  S.  C.  154. 

And  where  the  defendant  was  grossly  negligent 
in  makinfi:  bis  defense.  Grabam  v.  Roberts,  1 
Head,  56. 

And  where  tbe  writ  was  served  on  D.  C,  Jr., 
who  made  no  defense,  but  irave  a  forthcoming 
bond  and  appealed,  although  tbe  suit  was  against 
D.  C.  8r.    Chisbolm  v.  Anthony,  2  Hen.  &  M.  la 

And  where  a  party  summoned  by  a  wrong  name 
appeared,  and  allowed  a  judgment  against  him  by 
his  true  name,  where  there  was  no  allegation  that 
he  did  not  owe  the  debt,  as  there  was  a  remedy  on 
a  constable^s  bond.    Williams  v.  Hitzie,  88  Ind.  803. 

And  where  tbe  complainant  was  a  member  of 
tbe  city  council  of  Baltimore  and  in  the  discharge 
of  his  duties  at  tbe  time  of  service,  and  claimed 
exemption  on  account  of  privilege.  (A  Judgment 
against  a  privileged  person  is  voidable,  but  not 
void.)    Peters  v.  League,  18  Md.  68, 71  Am.  Dec.  822. 

And  where  the  sheriff  promised  to  inform  the  com- 
plainant whether  or  not  the  process  was  against 
him  or  another  person  of  a  similar  name,  and 
failed  to  do  so.    Higgins  v.  Bullock,  78  IlL  206. 

And  where  the  defendant  claimed  that  he  was 
not  the  party  named  lo  the  process,  but  swore  to  an 
affidavit  of  defense,  and  did  not  know  what  It  con. 
tained.    Burke  v.  Gibson.  8  Kulp,  810. 

But  in  Givens  v.  Tidmore,  8  Ala.  746,  an  injunc- 
tion was  granted  against  a  Judgment  which  was 
upon  a  note  that  complainant  had  never  signed, 
and  had  had  no  notice  of  the  suit,  and  proved  that 
the  note  was  made  by  another  person  of  a  simi- 
lar name.  On  this  showing  the  defendant  in  the 
equity  case  was  required  to  prove  that  complain- 
ant was  served  with  process. 

See  also  supra,  II. 

f.  Service  tm  eorporatimi. 

Generally  Injunctions  have  been  granted  against 
Judgments  where  the  defendants  were  corpora- 
tions and  the  service  of  process  was  not  made  on 
the  officer  designated  by  statute  as  the  proper  per- 
son on  whom  it  should  be  made:  but  have  l)een  de- 
nied where  there  was  an  adequate  remedy  at  law, 
or  where  the  facts  constituting  a  valid  defense 
were  not  stated. 

So,  an  injunction  was  granted  where  the  service 
of  process  was  upon  a  person  not  tbe  proper  officer 
of  a  corporation,  and  there  was  a  valid  defense. 
The  return  of  service  of  process  stating  facts  not 
within  tbe  personal  knowledge  of  the  officer  may 
be  impeached.  Chambers  v.  King  Wrought  Iron 
Bridge  Mf ry.  16  Kan.  270. 

And  where  process  was  not  served,  as  required 
by  law,  at  the  principal  office  of  the  corporation. 
Wagner  v.  Shank,  69  Md.  818. 

And  where  the  citation  was  against  an  agent,  and 
not  against  the  corporation,  and  tbe  amount  was 
such  that  there  was  nc  remedy  by  appeal  or  cer- 
tiorari. Gulf,  C.  &  S.  F.  R.  Co.  V.  Rawlins.  80  Tex. 
579. 

And  where  service  was  made  on  the  clerk  of  tbe 
company *s  agent.  Soutbern  Exp.  Co.  v  Craft,  43 
Miss.  508. 

And  where  the  service  was  upon  an  agent  of  an 
insurance  company  not  authorized  to  receive  the 
same,  under  Iowa  Code,  I  2613,  providing  that 
where  tbe  corporation  has,  for  the  transaction  of 
any  business,  an  office  or  agency,  in  any  county 
other  than  that  m  which  the  principal  resides, 
service  may  be  made  on  any  agent  or  clerk  em- 
ployed in  such  office  or  agency  in  an  action  grow- 
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ing  out  of  that  office.  State  Ins.  Co.  r.  Water- 
house,  78  Iowa,  874. 

And  where  a  Justice  of  the  peace  Issued  a  sum- 
mons to  be  served  in  another  county,  as  Mo.  Laws, 
p.  184,  providing  that  every  foreign  insurance  com- 
pany shall  designate  the  superintendent  of  insur- 
ance as  its  agent  to  accept  service  of  process  in  any 
part  of  the  state,  does  not  enlarge  tbe  power  of  a 
Justice  of  tbe  peace.  There  is  no  statement  in  tbe 
case  as  to  requiring  a  valid  defense  to  be  made.. 
United  States  Mut.  Ace  Ins.  Co.  v.  Reislnger,  43 
Mo.  App.  671. 

And  where  the  statute  required  that  service  upon 
an  unincorporated  company  should  be  upon  certain 
named  officers,  and  tbe  service  was  returned  served 
on  the  'Within  named  company,**  which  denied 
such  service  and  also  tbe  indebtedness.  Grand 
Tower  Min.  A  T.  Co.  v.  Schirmer,  64  III.  106. 

And  where  service  was  upon  a  person  who  bad 
ceased  to  be  an  agent  of  the  company.  Combs  v. 
Hamlin  Wizard  Oil  Co.  68  III.  App.  123. 

And  where  an  attachment  was  rendered  in  a  suit 
against  a  corporation  and  no  summons  was  directed 
against  tbe  corporation  or  served  on  the  same,  and 
tbe  record  showed  service  on  three  individuals. 
No  showing  was  required  to  be  made  that  tbe 
plaintiff  in  tbe  injunction  suit  bad  a  good  defense 
to  tbe  action.  San  Juan  &  St.  L.  Min.  &  S.  Co.  v. 
Finch,  6  Colo.  214. 

But  an  injunction  was  refused  against  a  Judg- 
ment where  it  was  claimed  that  tbe  person  upon 
whom  service  of  process  against  the  cornoration  was 
made  was  not  the  proper  party  to  be  served,  and 
tbe  facts  constituting  tbe  defense  were  not  specific- 
ally stated.  Chicago,  B.  &  Q.  R.  Co.  v.  Manning,  S3 
Neb.  652. 

And  where  process  was  served  on  a  "late  agent" 
of  tbe  corporation  defendant,  and  there  was  a 
remedy  by  writ  of  error.  AUibama  Ins.  Co.  v. 
Kingman,  21  111.  App.  498. 

See  also  Texas  Mexicak  R.  Co.  v.  Wright. 

And  where  tbe  return  on  the  summons  did  not 
show  service  on  an  attorney  of  tbe  corpora- 
tion in  tbe  county  of  bis  residence,  although  W. 
Va.  Code  1887,  chaps.  50, 64,  provide  that  failure  to 
so  return  shall  render  tbe  service  invalid;  but  there 
was  a  remedy  of  certiorari.  Kanawha  &  O.  &  Co. 
V.  ttyan,  81  W.  Va.  364. 

And  where  the  summons  was  not  served  on  tbe 
state  superintendent  of  insurance,  but  upon  tbe 
proper  officer,  and  was  valid,  under  Taylor  *8  (Ran.: 
Gen.  Stat.  1889,  i  4860,  providing  for  service  of  proc- 
ess on  an  insurance  company  or  its  chief  officer. 
as  this  statute  was  not  repealed  by  implication  by 
an  act  providing  for  service  upon  tbe  superintend- 
ent of  Insurance.  Burlington  Ins.  Co.  v.  Moru> 
mer,  62  Kan.  784. 

g.  Service  on  fxirtners. 

Injunctions  have  been  denied,  where  Judgnient« 
were  against  a  firm,  on  service  of  process  on  one  of 
the  partners  when  the  other  member  was  not  in 
the  state.    Winters  v.  Means,  26  Neb.  242. 

And  where  tbe  judgment  was  against  one  mem- 
ber of  a  firm  and  a  codefendant,  instead  of  being 
against  tbe  firm  and  tbe  codefendant,  and  was  en- 
tered by  agreement,  and  tbe  parties  were  not  prej- 
udiced.   Crenshaw  v.  Wickersbam,  16  Iowa,  154. 

But  in  Purvlance  v.  Bdwards,  17  Fla.  I4a  whi<rh 
was  a  suit  to  vacate  a  Judgment,  it  was  held  that 
complainant  would  not  be  bound  if  he  was  not  a 
member  of  tbe  firm,  under  tbe  Florida  statute  au- 
thorizing a  Judgment  against  the  members  of  a 
firm,  after  service.of  process  on  one  member,  and. 
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issue  execution  against  petitioner,  which  was 
placed  in  the  hands  of  defendant  Larcade, 
acting  as  constable  of  precinct  No.  1  of  that 
•county,  and  instructed  the  said  constable  to 


levy  upon  property  of  the  petitioner ;  that  on 
the  21st  day  of  March,  1§94,  the  constable 
aforesaid  demanded  of  petitioner's  agent  in 
San  Diego  a  levy  upon  property  to  make  the 


if  the  eerrvlce  at  the  complaiDant^s  residence  was 
not  aooordiDff  to  Fla.  Thomp.  Dig.  888,  requiring 
information  to  be  given  to  the  persons  with  whom 
the  copy  was  left,  even  if  there  was  service  on  the 
other  parties.  It  was  said  that  the  **general  practice 
of  oases  of  this  character  is  for  the  court  of  law  to 
grant  a  stay  of  proceedings  and  to  remit  the  party 
to  a  court  of  equity  where,  by  injunction,  be  can 
prevent  and  restrain  the  party  from  availing  him- 
self of  such  Judgment.** 

See  further,  infrcL,  vni.  On  account  of  appear- 
ance, 

b.  Service  at  residence. 

Injunctions  have  been  granted  against  Judgments 
rendered  on  a  return  of  8er\ioe  of  process  at  the 
"defendant's  residence,"  where  the  same  was  not 
served  at  his  residence,  or  where  be  was  absent 
from  the  same  and  had  a  valid  defense;  but  have 
been  denied  where  there  was  a  remedy  at  law,  or 
complainant  was  negligent,  or  where  the  person 
with  whom  the  process  was  left  was  a  member  of 
the  family. 

So,  an  injunction  was  granted  against  a  Judgment 
where  process  was  returned  as  served  by  posting 
thesameat  complainant's  place  of  abode,  and  the 
defendant  and  bis  family  had  removed  from  that 
house  some  time  before  and  were  residing  in  an- 
other place.  The  court  does  not  discuss  the  ques- 
tion of  valid  defense.  Earle  v.  McVeigh,  91  U.  S. 
508,  28  L.  ed.  886. 

And  where  service  of  process  was  made  at  com- 
plainant's residence  during  bis  absence  from  the 
state,  and  he  had  no  notice  of  the  suit,  and  had  a 
valid  defense.  Jones  v.  Commercial  Bank,  5  How. 
(Miss.)  43,  86  Am.  Dec.  419;  La  Piece  v.  Hughes,  U 
Miss.  69. 

And  where  a  sheriflT  returned  process  served 
^'at  the  residence,"  and  the  complainant  at  that 
time  was  a  nonresident  of  the  state.  The  case  does 
not  show  whether  a  defense  to  the  action  was  re- 
quired to  be  made  or  not.  McNeill  v.  Bdie,  24  Kan. 
106. 

And  where  a  return  of  process,  ''executed  by 
leaving  a  oopy,*^  was  erased  as  to  all  but  '"executed" 
by  the  plaintllTs  attorney,  and  the  defendant  did 
not  reside  in  that  county,  and  had  no  knowledge  of 
the  suit  until  after  Judgment,  and  bad  a  valid  de- 
fense. The  injunction  was  granted  notwithstand- 
ing he  had  prosecuted  a  writ  of  error.  Witeon  v. 
Montgomery,  14  Smedes  &  M.  206. 

And  in  Blakeslee  v.  Murphy,  44  Conn.  188,  an  in- 
junction was  granted  where  process  was  served  at 
complainant's  residence  while  he  was  confined  in  an 
asylum  in  another  part  of  the  state.  It  was  held 
not  necessary  to  show  a  good  defense  to  the  action 
at  law  in  such  a  case.  But  this  latter  proposition 
in  effect  was  overruled  by  Jeflery  v.  Fitch,  46  Conn. 
601,  infr<u  where  no  process  was  served;  but  on  this 
question  neither  case  cites  any  authorities,  and  the 
latter  case  does  not  refer  to  the  former. 

In  Lucas  v.  Waller,  Morris  (Iowa)  303,  it  was  said 
that  if  service  of  process  was  not  made  at  defend- 
ant's residence  as  shown  by  the  return,  there  was 
a  remedy  in  equity  against  proceedings  on  the  Judg- 
ment, or  by  motion  to  set  aside. 

But  an  injunction  was  refused  against  a  judgment 
where  process  was  served  at  the  usual  place  of 
abode  of  the  defendant,  although  complainant  was 
absent  from  the  state  and  had  no  notice  of  the  pen- 
dency of  the  suit,  and  he  bad  ample  remedy  at 
aw  by  petition  for  a  new  trial,  or  by  writ  of  error 
coram  nobis,  or  by  a  suit  in  equity  for  relief.  Hurl- 
but  V.  Thomas,  66  Conn.  181. 
Bl  L.  R.  A. 


And  where  the  service  was  similar,  and  there  was 
a  remedy  by  motion  to  set  aside  the  judgment,  or 
by  appeal,  and  the  complainant  was  absent  from 
the  state  at  the  time  process  against  him  was  served 
on  his  wife  as  follows:  "I  hereby  certify  that  I  left 
a  copy  of  the  within  in  hands  of  Mrs.  B.  H.  C." 
Comstock  V.  Clemens,  19  Cal.  77. 

And  where,  in  a  suit  to  revive  the  judgments 
complainant  could  have  made  his  defense  that  in 
the  original  suit  the  process  was  left  at  a  house 
where  he  had  formerly  resided.  Haynes  v.  Ault- 
man,86Neb.267. 

And  where  there  was  a  remedy  by  motion,  and 
the  return  of  the  summons  did  not  aiflrmatively 
show  that  it  was  served  on  two  persons  in  the  man- 
ner prescribed  by  law,  but  stated  that  the  service 
was  upon  one  party  by  leaving  a  copy  at  bis  house 
with  bis  sister  and  upon  the  other  party  by  leaving 
a  copy  with  his  wife,  without  saying  that  the  de- 
fendants were  not  found  at  their  usual  plaoe  of 
abode,  and  that  these  persons  were  members  of  the 
famUy  and  of  the  proper  age,  and  that  the  purport 
of  the  summons  was  explained.  Goolsby  v.  St. 
John,  26  Gratt.  146. 

And  where  complainant  supposed  the  sheriff  re- 
turned process  personally  served,  when  it  was  in 
fact  served  at  his  residence  while  he  was  absent 
from  the  st^atc,  and  he  had  moved  to  open  the 
judgment  within  a  year,  under  Mich.  Rev.  Stat. 
1861,  chap.  70,  fi  90,  providing  for  vacating  the  same 
within  one  year,  and  the  year  bad  expired  at  the 
time  of  the  injunction  suit.  Myrick  v.  Edmund- 
son,  2  Minn.  289. 

An  injunction  was  refused  against  a  Judgment 
rendered  on  service  of  process  at  complainant's 
residence,  where  a  copy  was  given  to  his  mother- 
in-law,  a  member  of  the  family,  while  complainant 
was  absent  from  the  state,  although  he  did  not 
know  of  the  Judgment  until  after  it  had  been  ren- 
dered, and  the  Justice  had  admitted  improper  evi- 
dence on  the  trial,  but  there  was  no  fraud:  and  the 
service  was  held  to  be  sufficient  under  the  statute. 
Merritt  V.  Baldwin,  6  Wis.  489. 

And  in  Hamer  v.  Sears,  81  Oa.  288,  an  injunction 
was  refused  where  service  of  process  was  made  at 
the  defendant's  place  of  residence  while  he  was 
known  to  be  absent  from  the  state,  and  Judgment 
was  rendered  on  the  4th  of  July,  which  was  a  legal 
holiday,  but  there  was  no  statute  prohibiting  coiurts 
from  sitting  on  that  day  unless  it  should  fall  on 
Sunday.  The  court  does  not  discuss  the  question 
of  service  of  process. 

1.  Where  there  was  no  service  as  required  by  law. 
There  is  confiict  of  authority  as  to  granting  in- 
junctions on  the  ground  of  no  service  of  process. 
The  weight  of  authority  Is  that  an  injunction  will 
only  be  granted  where  there  1b  a  valid  defense  to 
the  action.  Some  cases  do  not  refer  to  the  necessity 
of  showing  a  valid  defense,  and  some  bold  that  it 
does  not  have  to  be  shown.  Other  cases  deny  relief 
on  the  ground  that  there  is  a  remedy  at  law,  and 
some  on  the  ground  of  defective  pleading  in  the  in- 
junction suit;  and  some  cases  hold  that  the  return 
of  the  officer  is  conclusive  and  cannot  be  overcome. 
The  proof  must  be  clear  to  overcome  the  officer's 
return. 

So.  an  injunction  was  granted  against  a  Judgment 
where  the  complainant  was  not  served  with  proc- 
ess and  had  no  notice  or  did  not  appear,  and  he  had 
a  good  defense  to  the  action.  Robinson  v.  Reid,  60 
Ala.  69;  Crafts  v.  Dexter,  8  Ala.  767,  42  Am.  Dec. 
666;  Rice  v.  Tobias,  89  Ala.  214;  Weaver  v.  Foyer,  79 
III.  417;  Wofford  v.  Booker  (Tex.)  308.  W.  67;  Cobbey 
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said  Judgment,  and  that  petitioner's  agent 
pointed  out  a  box  car  of  the  reasonable  value 
of  $800,  which  property  the  said  constable 
refused  to  levy  upon,  but  levied  the  execu 


tion  upon  certain  lots  described  in  the  peti- 
tion, being  the  depot  grounds  of  petitioner's 
railroad,  worth  $1,0(1^.  It  was  alleged  in 
the  petition  that,  when  the  said  Wright  filed 


V.  Wriffht,  84  Neb.  771:  Walker  v.  Gilbert,  Freem. 
Cb.  (Miss.)  85. 

And  where  the  record  did  not  show  service  of 
process.    Glvens  v.  Campbell,  20  Iowa,  79. 

And  where  the  return  of  the  service  of  process 
was  false,  and  the  defendant  did  not  know  of  the 
Judfrment  u  n  til  after  it  was  rendered.  Raymond  v. 
CJonger,  61  Tex.  586. 

And  where  the  false  return  of  process  was  pro- 
cured throufirh  coUysion  of  the  sheriff  and  the  plain- 
tiff at  law,  and  the  Judgment  was  not  known  until 
five  days  thereafter,  and  no  objections  were  made 
to  the  bill  for  injunction  on  the  (rround  of  remedy 
at  law.    Hamblen  v.  Knif^ht,  60  Tex.  86. 

And  where  an  old  and  infirm  man  claimed  ignor- 
ance  of  service  of  process  Issued  from  another 
county,  and  that  his  only  knowledge  of  the  suit  was 
through  his  attorney,  who  attended  to  all  his  busi- 
ness generally,  and  the  failure  to  make  a  defense 
was  excused  on  account  of  the  delay  in  miscarriage 
of  the  letter  from  his  attorney.  Herring  v.  Winans, 
Smedes  &  M.  Ch.  466. 

Or  where  a  summary  judgment  was  taken  on  a 
sheriff's  bond  without  service  of  process  on  the 
surety,  after  the  sheriff's  term  of  oflBce  had  expired. 
Kinzer  v.  Helm,  7  Heisk.  675. 

Where  the  application  for  the  appointment  of  a 
guardian  ad  lUmn,  and  bis  answer,  did  not  show  per- 
sonal service,  and  the  order  appointing  the  guar- 
dian ad  Utem  did  not  show  that  it  was  filed,  and  the 
plaintiff's  attorney,  and  the  officer  who  made  proof 
of  service,  and  the  infant,  testified  that  the  latter 
was  not  personally  served,— an  injunction  was 
properly  granted.    G^nobles  v.  West,  23  8.  C.  164. 

For  Injunctions  against  judgrments  on  account  of 
process  against  infants,  see  note  to  Oum- Elastic 
Roofing  Co.  V.  Mexico  Pub.  Co.  (Ind.)  3D  L.  R.  A. 
700,  Injimctioru!  ogainM  judgments  for  errors  and  ir- 
regularities. 

Where  an  injunction  against  a  void  judflrment 
was  dissolved,  and  a  judgment  was  recovered  on 
the  injunction  bond  for  the  amount  of  the  void 
judgment,  and  a  second  bill  was  filed,  which  was 
sufficient  to  enjoin  the  void  judgment  for  want  of 
service  of  process,— the  judgment  on  the  injunction 
bond  was  also  enjoined.  Weaver  v.  Poyer,  79  111, 
417. 

In  Bramlett  v.  McVey,  91  Ky.  151,  an  injunction 
was  granted  where  the  return  of  service  of  proc- 
ess was  false,  under  Ky.  Gen.  Stat.  chap.  81,  6  17, 
providing  that  the  sheriff's  return  shall  be  conclu- 
sive except  for  fraud  and  mistake,— distinguish- 
ing Taylor  v.  Lewis,  and  Shoffet  v.  Menifee,  infra^ 
which  held  that  a  return  could  not  be  attacked 
collaterally,  as  they  were  decided  prior  to  this 
statute. 

And  an  injunction  was  granted  against  a  judg- 
ment, where  the  officer  deceived  the  defendant  and 
prevented  a  defense  by  reading  a  copy  of  the  sum- 
mons in  a  case  to  which  there  was  no  defense,  and 
made  a  return  of  service  at  the  same  time  of  a 
summons  In  another  action,  on  a  claim  that  had  no 
foundation.    Owens  v.  Ranstead,  28  111.  161. 

8ome  cases  grant  injunctions  without  requiring 
a  valid  defense  to  be  shown,  where  the  complain- 
ant was  not  served  with  process  and  did  not  know 
of  the  judgment  in  time  to  defend. 

So,  a  judgment  and  execution  sale  were  enjoined 
where  there  was  no  service  of  process  or  author- 
ized appearance,  and  a  defense  to  the  merits  was 
not  required  to  be  shown  in  the  injunction  suit. 
Mills  V.  Scott,  43  Fed.  Rep.  452. 

And  in  Tennessee  where  it  is  not  necessary  to 
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show  a  valid  defense  to  the  action.  Bell  v.  Will- 
iams, 1  Head,  229. 

And  where  a  cloud  on  title  was  created  by  filing 
a  transcript  of  the  justice  of  the  peace  in  the 
county  clerk's  office,  and  docketing  the  judgment 
in  the  circuit  court,  and  there  was  no  service  of 
process  or  appearance,  the  only  equitable  showing 
required  being  that  it  would  cast  a  cloud  on  com- 
plainant's title.    White  v.  Espey,  21  Or.  388. 

The  record  showing  a  return  of  service  of 
process  may  be  impeached,  and  an  injunction 
granted,  where  there  is  no  adequate  remedy  at 
law.  Ridgeway  v.  Bank  of  Tennessee,  II  Humph. 
623.. 

In  Ryan  v.  Boyd,  83  Ark.  778,  where  the  return 
of  service  of  process  was  false,  and  a  judgment  was 
rendered  in  a  magistrate's  court,  and  a  transcript 
filed  in  the  circuit  court,  and  the  latter  court  could 
only  act  upon  the  record,  an  injunction  was 
granted  without  requiring  a  defense  to  the  action 
to  be  shown;  and  the  remedy  of  Gantfs  (Ark.)  Dig. 
S  2619,  providing  for  quashing  an  execution  in  the 
same  court,  is  only  cumulative. 

But  this  was  overruled,  as  to  failure  to  sbow  a 
valid  defense,  in  State  v.  Hill,  infra. 

And  an  injunction  was  granted,  without  regard 
to  a  valid  defense,  where  there  was  no  servioe  oC 
process,  notice,  or  appearance,  and  no  real  party 
plaintiff,  and  the  record  did  not  show  any  service 
of  summons.    Nicholson  v.  Stephens,  47  led.  185. 

And  where  the  only  service  of  process  was  an 
attachment  levied  on  land  and  an  execution  wle 
was  about  to  be  made.  Ingle  v.  McCurry,  1  Heisk. 
26. 

And  injunctions  have  been  granted  where  the  re- 
turn did  not  show  such  service  as  was  required  by 
the  statute. 

So,  an  injunction  was  granted  where  the  return 
upon  a  citation  did  not  show  that  service  was  made 
by  the  sheriff,  and  there  was  no  appearance,  sw^ 
judgment  being  void,  and  the  amount  being  uk> 
small  to  obtain  a  remedy  at  law.  In  Texas'a  defense 
to  an  action  does  not  have  to  be  shown  as  against  a 
void  Judgment  before  an  injunction  will  be  granted 
against  the  same.  As  to  a  judgment  exceeding  $9) 
in  an^ount,  the  remedy  by  certiorari  prevents  an 
injunction.  Galveston,  H,  A  8.  A.  R.  Co.  v.  Ware, 
74  Tex.  47. 

And  where  the  process  was  not  served  by  the 
sheriff  of  the  proper  county.  There  was  notbtng- 
said  as  to  showing  a  valid  defense  to  the  action, 
but  the  court  held  that  a  judgment  might  be  reo- 
dered  In  the  injunction*  suit  for  the  debt  enjoined. 
Witt  V.  Kaufman,  25  Tex.  Supp.  384. 

But  an  injunction  was  refused  where  the  record 
showing  a  return  of  service  was  not  o%'ereome  by 
the  evidence.    Johnson  v.  Jones,  2  Neb.  128. 

And  where  the  evidence  as  to  false  return  of 
service  was  contradictory,  and  it  was  not  shown 
that  there  was  a  defense  on  the  merits  or  that  the 
judgment  was  contrary  to  equity  and  good  oock 
science.    Wilson  v.  Shipman,  84  Neb.  573. 

And  where  the  evidence  was  not  sufficient  to 
overcome  the  officer's  return.  Duncan  v.  Gerdine, 
69  Miss.  560. 

And  where  the  evidence  was  uncertain.  Oairo  & 
St.  L.  R.  Co.  V.  Holbrook,  92 111.297 

Generally  an  injunction  against  a  judgment  will 
be  denied  where  there  is  no  service  of  process  or 
appearance,  if  a  vaUd  defense  is  not  shown. 

So,  an  injunction  was  not  granted  where  a  good 
defense  to  the  action  at  law  was  not  shown.  Stew- 
art  V.  Brooks,  62  Miss.  492;  Jeffery  v.  Pitch,  46  Conn. 
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his  suit  before  the  justice  of  the  peace,  cita- 
tion was  issued,  directing  the  sheriff  or  any 
constable  of  the  said  county  to  summon  W. 
H.    Vannort,  agent  of  the  Texas  Mexican 


Railway  Company  at  San  Diego,  Tex.  ;  that 
petitioner  never  appeared,  nor  in  any  way  an- 
swered to  the  said  suit,  but  that,  service  hav- 
ing been  made  upon  the  said  W.  H.  Vannort, 


6Cl(8ee  Blakeslee  v.  Murphy,  44  Conn.  188,  impra,  h); 
Bice  V.  Tobias,  83  Ala.  848;  Seoor  v.  Woodward,  8 
Ala.  500. 

So,  an  injunction  was  refwied  where  the  facts 
statiQK  the  defense  were  not  set  out  in  the  bill. 
Sharp  V.  Schmidt,  62  Tex.  268. 

And  where  the  bill  iu  equity  did  not  allege  that 
complainant  failed  to  appear,  or  did  not  show  a 
irood  defense  to  the  action.  Masterson  v.  Ashcom, 
64  Tex.  824. 

And  was  refused  against  an  action  of  ejectment 
on  a  decree  rendered  without  service  of  process  or 
knowledge  of  the  defendant,  where  it  was  not 
made  to  appear  that  the  result  would  be  other  or 
different  from  that  already  reached.  Cromelin  v. 
McCauley,  67  Ala.  542. 

So,  where  an  acrent  served  an  attachment  up- 
on himself  in  a  suit  by  hlro  against  his  princi- 
pal who  had  no  notice  of  the  suit  until  after 
the  time  to  obtain  relief  at  law.  Spooner  v.  Leland« 
5  R.  I.  348. 

Under  III.  Rev.  Stat.  1874.  p.  579,  S  7.  providing 
that  only  so  much  of  a  Judgment  at  law  shall  be 
enjoined  as  the  complainant  shall  show  himself 
equitably  not  bound  to  pay,  an  injunction  will  not 
be  granted  against  a  judgment  at  law  for  want  of 
service  of  process  and  a  false  return,  where  no  de- 
fense to  the  action  is  shown.  Colson  v.  Leitch,  110 
III.  604.  See  also  Virginia  v.  Dunaway,  17  111.  App. 
68,  infra,  J. 

So,  where  there  was  a  remedy  by  writ  of  error. 
Burch  V.  West,  184  HI.  258,  Affirming  88 III.  App. 360. 

And  will  be  refused  where  the  complainant 
does  not  deny  the  indebtedness  for  which  the  Judg- 
ment was  rendered,  or  charge  fraud,  or  that  the 
sheriff  did  not  return  the  process  as  executed,  as 
the  remedy  is  against  the  sheriff.  Gregory  v.  Ford, 
14  Ca).  138,  73  Am.  Dec.  689. 

Equity  will  relieve  against  a  Judgment  obtained 
on  a  false  return  of  service  of  process  if  the  com- 
plainant shows  that  he  did  not  know  of  the  pen- 
dency of  the  suit;  but  an  injunction  will  not  be 
irranted  where  he  has  no  meritorious  defense  to 
the  action.  (Overruling  Ryan  v.  Boyd,  38  Ark.  778.) 
»tate  V.  Hill,  50  Ark.  458. 

In  Janes  v.  Howell,  87  Neb.  820.  it  was  said  that 
while  there  is  some  conflict  the  weight  of  author- 
ity is  that  a  court  of  equity  will  not  enjoin  a 
Judgment  at  law  merely  on  the  ground  that  the 
process  in  the  suit  in  which  the  Judgment  was  ren- 
dered was  not  served  on  the  defendant,  or,  in  other 
words,  that  the  return  of  the  officer  as  to  service 
is  in  fact  false;  it  must  be  shown  that  a  valid  de- 
fense exists  against  the  action. 

In  Langley  v.  Ashe,  38  Neb.  53.  Mt  was  held  that 
where  a  Judgment  was  obtained  without  service  of 
process,  a  statement  that  complainant  would  have 
alleged  a  good  defense,  without  defining  it,  was  in- 
sufficient, as  the  facts  constituting  such  defense 
must  be  stated. 

Some  cases  have  denied  injunctions  against 
Judgments  where  there  was  no  service  of  process, 
on  the  ground  that  there  was  an  adequate  remedy 
at  law  by  motion,  or  by  affidavit  of  illegality,  or 
by  action  against  the  sheriff.  See  Burch  v.  West, 
supra. 

So.  an  Injunction  was  refused  against  an  execu- 
tion sale  under  a  Judgment  void  for  want  of  serv- 
ice of  process,  as  there  was  a  remedy  at  law. 
Armsworthy  v.  Cheshire,  2  Dev.  Eq.  284,  84  Am. 
I>ec.  273. 

So,  where  there  was  a  remedy  by  motion  in  the 
court  rendering  Judgment.    Mason  v.  Miles,  63  N 
C.664. 
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And  where  the  Judgment  was  not  shown  to  be 
unjust,  or  the  debt  not  due.  Crocker  v.  Allen,  84 
S.  C.458. 

And  an  injunction  against  a  Judgment  was  re- 
fused where  there  was  a  remedy  by  motion  before 
the  Justice,  or  by  appeal.  Whitehurst  v.  Merchants* 
&  F.  Transp.  Co.  109  N.  C.  844. 

And  where  there  was  a  remedy  by  motion  in  the 
original  case,  especially  where  want  of  equity  was 
established.  Fullan  v.  Hooper,  19  N.  Y.  Week.  Dig. 
98,  Affirming  66  How.  Pr.  76. 

And  where  there  was  a  remedy  by  motion  to  set 
aside.    Partin  v.  Luterloh,  6  Jones,  Bq.  841. 

And  where  there  was  a  remedy  by  affidavit  of 
illegality,  or  by  motion  to  set  aside,  under  Ga. 
Code,  fi  3621,  providing  that  if  the  defendant  has 
not  been  served  and  does  not  appear,  he  may  take 
advantage  of  the  defect  by  affidavit  of  illegality. 
Hart  V.  LAzaron,  46  Ga.  896. 

And  where  there  was  a  remedy  by  a  writ  of  pro. 
hibition,  or  by  a  motion  to  set  aside  the  Judgment, 
or  by  an  action  against  the  sheriff.  Stites  v.  Knapp, 
2  Ga.  Dec  86. 

In  Taylor  v.  Lewis,  2  J.  J.  Marsh.  400.  19  Am. 
Dec.  136,  and  Shoffet  v.  Menifee,  4  Dana,  160,  it  was 
held  that  where  a  sheriff  falsely  returned  process 
as  served,  the  defendant  could  not  collaterally  at- 
tack the  Judgment  by  injunction,  where  the  plain- 
tiff at  law  acted  in  good  faith,  as  the  remedy  was 
against  the  sheriff  for  false  return.  But  since  these 
cases  were  decided  a  statute  has  been  passed  under 
which  a  sheriff^s  return  is  not  conclusive  in  case  of 
fraud  or  mistake.  See  Bramlett  v.McVey,  91  Ky.l51. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Lowder,  60  Mo.  App. 
8,  it  was  held  that  the  levy  on  personal  property 
under  an  execution  on  a  Judgment  void  on  account 
of  no  service  of  process  will  not  be  enjoined  where 
there  is  a  remedy  at  law,  of  an  action  of  trespass. 

There  is  much  confl^t,  in  Missouri,  as  to  the  right 
of  injunction,  which  is  noted  supra,  I. 

And  the  failure  to  show  that  it  is  too  late  to  ap- 
ply for  a  new  trial  will  prevent  relief  by  injunction 
against  a  Judgment  obtained  on  false  return  of 
process  and  unauthorized  appearance.  Hamblln 
v.  Knight,  81  Tex.  351. 

In  Sebring  v.  Joanna  Heights  Asso.  2  Pa.  Dist.  R 
629,  an  injunction  was  refused  against  a  sale  under 
a  Judgment  where  the  court  had  no  Jurisdiction  on 
account  of  service  of  process  as  the  sale  would  not 
pass  any  title  if  the  Judgment  was  a  nullity. 

In  Comstock  v.  Clemens,  19  Cal.  77,  and  G^tes  v. 
Lane,  49  Cai.  286,  injunctions  were  refused  against 
Judgments  because  no  summons  was  served,  and 
were  denied  on  the  ground  that  there  was  a  reme- 
dy by  motion  to  set  the  same  aside,  and  these  cases 
were  approved  in  Luco  v.  Brown,  78  CaL  5,  which 
was  an  action  to  enjoin  a  Judgment  because  the 
process  was  defective  as  to  form. 

But  in  Hamisb  v.  Bramer,  71  Cal.  166,  which  was 
a  suit  ro  enjoin  a  Judgment  by  two  parties  on  the 
ground  that  no  summons  was  ever  served  on  one, 
and  that  the  summons  was  served  on  the  other  in 
the  wrong  county,  on  a  general  demurrer,  it  was 
held:  "We  need  only  to  inquire  whether  there  is  a 
statement  of  all  the  facts  essential  to  a  recovery. 
.  .  .  The  Judgment  as  against  W*  H.,  who  was 
never  served  with  summons,  and  who  never  ap- 
peared in  the  cause,  was  in  fact  void,  but  as  the  rec- 
ord shows  service  and  appearance,  and  the  judg- 
ment is  fair  on  its  face,  it  cannot  be  attacked  col- 
laterally.*^ And  as  to  the  other  defendant,  the 
Judgment  was  held  voidable  because  entered  by 
default  before  time  for  answer;  but  it  must  be 
against  conscience  in  order  to  be]  enjoined.    ''It 
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said  justice  0t  the  peace  rendered  judgment 
against  the  petitioner  in  the  said  suit,  as  be- 
fore stated,  which  judgment,  the  petitioner 
alleged,  was  void,  because  the  said  justice  of 


the  peace  had  no  jurisdiction  to  render  the- 
said  judgment  as  aforesaid.  The  district 
judge  granted  the  writ  of  injunction,  which 
was  issued  as  prayed  for.     The  defendants 


therefore  became  necessary  for  the  plaiotiffs  to 
show  that  they  bad  a  ffood  defense,  .  .  .  and  this 
they  bave  done  by  averring  that  at  the  time  of  the 
entry  of  the  judgment  compiaioed  of  (the  plaintiff) 
J.  J.  C.  bad  no  cause  of  action  against  them.  Tbis 
averment sbows  a  perfect  defense  to  the  action,"— 
and  tbe  demurrer  to  the  complaint  was  overruled. 

In  Gates  v.  Lane,  suprtu  it  is  paid  that  it  will  not 
be  decided  wbetber  a  false  return  of  process  can  be 
controverted  in  a  justice^sor  county  court  after  a 
transcript  from  tbe  Justice's  court  has  been  filed  in 
the  county  court,  or  whether  the  remedy  would  be 
by  injunction  or  motion,  where  a  Justice's  Judg- 
ment is  void  on  its  face. 

In  GiUam  v.  Arnold,  32  8.  C.  603,  which  was  an 
action  to  enjoin  a  Judgment  because  tbe  defendant 
was  not  served  with  process  and  the  record  showed 
service,  tbe  court  refused  to  decide  wbetber  a 
remedy  by  motion  In  tbe  case  or  by  an  independent 
action  should  be  pursued,  where  tbe  question  was 
not  raised  by  answer  or  demurrer. 

In  Knox  County  v.  Harsbman,  183  U.  S.  162,  33  L. 
ed.  686,  it  was  said  that  a  false  return  of  service  of 
process,  not  connected  witb  tbe  plaintiff,  will  not 
authorize  an  injunction  against  tbe  Judgment, 
where  no  fraud  is  charged  or  proved  and  tbere  is  a 
remedy  at  law.  In  tbis  case  tbe  proof  showed  tbat 
service  was  on  tbe  clerk  of  a  county,  who  failed  to 
inform  tbe  county  officers  of  tbe  suit. 

Some  cases  deny  injunctions  where  a  party  de- 
fendant wasnot  served  with  process,but  bad  knowl- 
edge of  the  suit  and  made  no  defense,  or  where  in 
such  a  case  there  was  an  unsuccessful  attempt  to 
defend. 

And  where,  in  an  action  upon  a  transcript  of  a 
foreign  Judgment,  complainant  failed  to  make  a 
defense  tbat  sucb  Judgment  was  void  for  want  of 
service  of  process.  Scroggins  v.  Howortb,  23  Miss. 
514. 

And  wbere  the  defendant  knew  tbat  a  Judgment 
was  rendered  within  five  days  tbereafter,  and  did 
not  move  to  set  it  aside,  on  tbe  ground  tbat  it  was 
witbout  service  of  process  or  appearance,  and  tbe 
return  sbowed  service  at  bis  residence,  and  there 
was  no  defense  to  the  action.  Taggart  v.  Wood, 
20  Iowa,  286. 

In  Graham  v.  Roberts,  1  Head,  56,  it  was  said  tbat 
if  a  default  Judgment  was  taken  witbout  service 
of  process  tbe  court  bad  the  power  to  set  tbe  same 
aside  upon  a  proper  application,  and  an  injunction 
was  not  granted  wbere  tbe  complainant  was  fully 
advised  of  the  default  before  final  Judgment  and 
resisted  tbe  same,  as  this  was  a  waiver  of  process. 

Some  cases  bold  tbat  tbe  record  sbowing  service 
cannot  be  attacked  collaterally,  except  in  cases  of 
fraud,  accident,  or  mistake. 

So,  an  injunction  was  refused  against  a  Judgment 
wbere  tbere  was  no  service  of  process  but  there  was 
no  aUegation  of  fraud,  accident,  or  mistake,  and 
the  record  sbowed  proper  service.  Glllam  v.  Ar- 
nold, 35  S.  C.  612. 

And  wbere  complainant  did  not  state  what  tbe 
record  sbowed,  and  did  not  make  tbe  codefendants 
parties  In  tbe  injunction  suit.  Gates  v.  Lane,  44 
Cal.  392. 

Wbere  tbe  record  of  tbe  Justice  sbowed  tbat  tbe 
summons  was  served,  an  injunction  was  refused 
on  tbe  ground  tbat  the  Justice  had  determined  tbe 
facts  essential  to  Jurisdiction,  which  could  not  be 
overthrown  in  a  collateral  attack,  and  there  was  a 
distinction  between  some  service  of  process  and  no 
service,  although  it  was  claimed  that  in  this  case 
tbere  was  no  service.  Tbe  court  also  held  tbat  the 
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return  of  tbe  officer  of  service  of  process  was  con- 
clusive.   Hume  V.  Conduitt,  76  Ind.  5Q& 

Tbe  common-law  rule,  which  does  not  allow  the 
sherlfTs  return  of  service  of  process  to  be  contra- 
dicted, does  not  apply  in  Louisiana.  Marvel  v. 
Manouvrier,  14  La.  Ann.  3,  74  Am.  Dec.  424. 

Wbere  tbe  record  failed  to  show  service  of  proc- 
ess on  tbe  defendants,  a  purchaser  of  land  subject 
to  the  Judgment  was  refused  an  injunction  against 
a  sale  of  such  land  under  the  Judgment.  Colby  v. 
Brown,  10  Neb.  413. 

There  are  cases  which  do  not  disclose  whether 
the  objection  was  made  on  the  ground  of  lack  of 
process,  which  may  be  found  under  next  subbead. 

j.  Where  there  ivas  no  notice. 

Generally  an  Injunction  will  be  granted  again^ 
a  Judgment  obtained  witbout  notice,  wbere  sucb 
notice  is  required  by  statutes  and  tbe  comDlaioant 
is  not  negligent  and  has  a  good  defense.  But  tbere 
are  some  cases  which  deny  an  injunction  on  tbe 
ground  tbat  tbere  is  a  remedy  at  law.  or  tbat  the 
same  is  not  shown  to  be  unjust. 

So,  an  injunction  was  granted  to  restrain  pro- 
ceedings on  a  Judgment  wbere  the  same  was  void 
because  obtained  on  motion  witbout  notice.  Ca- 
rutbers  v.  Hartsfield,  3  Yerg.  866,  24  Am.  Dec  580. 

And  wbere  tbe  statute  in  regard  to  publication 
was  not  followed  as  to  notice.  A  tender  of  the- 
amount  into  court  wasnot  required  as  a  conditvxi 
precedent  to  tbe  injunction.  Gdrlngton  v.  AJle- 
brooks,  21  Tex.  186. 

And  wbere  a  resident  of  a  state,  having  no  notice 
of  tbe  action,  was  proceeded  against  impro|>erly 
by  publication.    Kitchen  v.  Crawford,  18  Tex.  516. 

And  where  the  publication  was  defective  al- 
though the  application  for  injunction  was  made 
more  than  twelve  months  after  tbe  rendition  of 
tbe  Judgment,  and  it  was  alleged  tbat  complainant 
knew  of  its  rendition  within  twelve  months,  and  a 
statute  required  tbe  Injunction  to  be  sued  out 
within  tbat  time.  But  tbe  supreme  court  did  not 
diftcuss  that  question,  but  sustained  tbe  injunction 
as  tbe  Judgment  was  void.  Cooke  v.  Burnham,  82^ 
Tex.  129. 

And  wbere  an  appeal  was  taken  from  a  Judgment 
against  the  makers  and  indorsers  of  a  promissory 
note,  without  tbe  knowledge  or  consent  of  the  jn> 
dorsers,  and  Judgment  was  rendered  agaio5t  him 
on  affirmance.    Colee  v.  Auderson,  8  Humpb.  401. 

And  wbere  no  writ  of  error  was  applied  for,  and 
no  notice  of  tbe  proceedings  on  error  was  given,  as 
sucb  court  had  no  Jurisdiction  to  render  the  Judg- 
ment against  a  party  having  no  notice.  Wooten  v. 
Daniel,  16  Lea,  156. 

And  where  a  Judgment  in  tbe  county  court  al. 
lowed  a  claim  and  tbe  executor  bad  no  notice  of 
tbe  application  in  time  to  contest  tbe  same  or 
take  an  appeal.  An  attempt  to  obtain  a  remedy 
by  certiorari,  which  proved  abortive  by  reason 
of  tbe  unskillful  manner  in  pleading,  did  not  pre- 
vent an  injunction  against  tbe  Judgment.  Propst 
v.  Meadows,  13  IIL157. 

And  wbere  a  Judgment  was  signed  against  a  de- 
fendant at  the  time  be  was  in  attendance  as  a  grand 
Juryman,  and  be  was  not  called  at  tbe  trial  of  the 
action,  and  bad  a  valid  defense,  the  injunction  was 
granted  on  tbe  ground  of  fraud.  Manwarrin^  v. 
Kouns,35Tex.  171. 

And  wbere  a  principal  was  not  called  by  a  sher- 
iff under  an  order  of  the  court,  on  a  bond  for  bis 
appearance  in  a  criminal  case,  and  the  Judgment 
was  against  tbe  surety  on  such  bond.   (On  a  bond 


1895. 


Texas  Mexican  R.*  Co.  v.  WRiGnx. 


211 


appeared,  and  excepted  to  the  said  petition 
upon  several  grounds,  of  which  the  following 
were  sustained :  "  (1)  That  the  petitioner 
had  not  exhausted  its  lef^al  remedy  of  appeal 


from  the  judgment  souglM;  to  be  restrained  ;" 
and  **  (2)  that  appellant  had  not  exhausted  its 
legal  remedy  of  certiorari."  The  petitioner 
haying  refused  to  amend  its  petition,  the  in- 


of  this  I  kind  no  notice  or  oitatioo  is  required.) 
Lan^ridge  v.  Judge  of  Zlst  Jud.  Dist.  Ct.  46  La. 
Ann.  29. 

And  where  the  note  upon  which  such  Judgment 
was  obtained  was  barred  by  the  statute  of  limita- 
tions, as  this  was  a  valid  defense.  Gerrish  v.  Sea- 
ton,  78  Iowa,  15. 

While  a  judgment  rendercH]  without  notice  will 
not  usually  be  set  aside  if  it  is  upon  a  just  claim, 
yet,  upon  a  petition  not  admitting  the  indebtedness 
where  the  defendant  stood  on  his  demurrer,  the 
Judgment  was  enjoined.  Oerrisb  v.  Hunt,  66  Iowa, 
68S. 

The  execution  of  a  Judgment  of  sci.  fa.  on  a 
mortgage  was  enjoined  at  the  instance  of  an  heir 
who  had  no  notice  of  the  Judgment  of  the  orphans* 
court  directing  the  mortgage  to  be  made,  or  any 
notice  of  the  confirmation  of  the  mortgage,  as  it 
was  a  cloud  on  his  title.  Morgan's  Appeal,  110  Pa. 
271. 

And  a  Judgment  to  be  released  on  payment  of  a 
sum  to  be  determined  by  referees  was  enjoined  in 
favor  of  heirs,  where  the  referee's  report  was  made 
after  the  death  of  the  debtor,  without  notice  given 
to  the  interested  parties.  Young  v.  Reynolds,  4 
Md.  375. 

Where  a  Judgment  was  enjoined  as  void  because 
the  defendant  had  no  notice,  the  court  in  the  m- 
Junction  suit  properly  retained  jurisdiction  and 
rendered  a  Judgment  for  the  amount  due.  Hick- 
man V.  White  (Tex.)  29  8.  W.  692. 

But  where  a  petition  on  an  appeal  from  a  Justice 
of  the  peace  was  filed  after  the  statutory  time  in 
the  district  court  without  notice,  an  injunction 
was  refused  against  the  judgment  on  appeal,  as 
*Jeb.  CJode  Civ.  Proc.  §  602,  allowing  a  new  trial,  af- 
forded ample  means  for  redress  for  irregularities, 
and  there  was  no  valid  defense  or  charge  of  fraud. 
Woodward  v.  Pike,  43  Neb.  777. 

And  an  injunction  was  ^f  used  against  a  Judg- 
ment where  proceedings  were  had  without  notice, 
and  there  was  a  remedy  in  the  same  court  by 
habeas  corpus.    Lance  v.  McCoy,  34  W.  Va.  416. 

And  where  a  justice  redocketed  a  case,  and  ren- 
dered a  judgment  without  notice,  and  the  debt 
was  not  shown  to  be  unjust,  as  111.  Rev.  Stat.  chap. 
69,  fi  7,  provides  that  only  so  much  of  a  Judgment 
shall  be  enjoined  as  is  shown  to  be  Inequitable. 
Virginia  v.  Dunaway,  17  111.  App.  68.  See  also 
Colson  V.  Leitch,  110  111.  504,  supra,  i. 

And  where  .there  was  an  agreement  to  give  no- 
tice when  the  case  would  be  taken  up,  and  none 
was  given,  but  there  was  a  remedy  of  aflidavit  of 
illegality.    Morris  v.  Morris,  76  Ga.  783. 

And  where  there  was  no  notice,  although  a  set- 
tlement of  the  debt  had  been  made  by  complainant 
with  an  agent  of  plaintiff  in  the  suit  at  law,  but 
it  was  not  shown  that  the  agent  had  full  authority 
to  make  such  settlement.  Newman  v.  Taylor,  69 
Miss.  670. 

vni.  On  account  of  appearance. 

There  is  some  conflict  of  authority  as  to  granting 
injunctions  against  Judgments  where  the  appear- 
ance of  a  party  was  not  authorized.  Some  courts 
deny  the  relief  on  the  ground  of  quasi  authority 
given  by  one  party  for  all;  others  on  the  ground 
that  there  is  a  remedy  by  motion,  or  by  action 
against  the  attorney. 

So,  an  injunction  was  denied  against  a  Judgment 
where  there  was  an  unauthorized  appearance  by  an 
attorney,  as  the  remedy  was  by  an  action  against 
the  attorney.  Everett  v.  Warner  Bank,  68  N.  H. 
340;  Bunton  v.  Lyf  ord,  37  N.  H.  512,  75  Am.  Dec.  144. 
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See  Smith  v.  Balch,  infra:  Piggott  v.  Addicks,  8  G. 
Greene,  427,  56  Am.  Dec.  547. 

And  where  there  was  also  irregular  service  of 
process  at  complainants  house,  as  the  remedy  was 
against  the  attorney,  but  it  was  not  shown  that 
there  was  a  valid  defense  or  that  such  attorney 
was  insolvent,  and  he  was  employed  by  one  of  the 
defendants  to  represent  all  of  them.  Harris  v. 
Gwin,  lOSmedes  &M.  563. 

And  where  there  was  a  subsequent  demurrer  by 
the  defendant,  and  there  was  no  meritorious  de- 
fense and  a  long  delay,  as  there  was  a  remedy  by 
opening  the  judgment.  HoUinger  v.Reeme,  138  Ind* 
863,  24  L.  a  A.  46. 

And  where  there  was  a  remedy  by  motion  to  stay 
the  Judgment.    Critchfleld  v.  Porter,  3  Ohio,  518. 

And  where  there  was  a  remedy  at  law  by  motion, 
as  the  remedy  in  chancery  would  be  too  dilatory 
and  expensive.    Lyon  v.  Boilvin,  7  HI.  629. 

And  where  the  appearance  of  one  partner  was 
entered  by  the  other.  Lucas  v.  Bank  of  Darien,  2 
Stew.  (Ala.)  280. 

And  where  there  was  an  appearance  for  one  of 
the  members  of  a  firm  who  was  not  served  with 
process,  and  the  lack  of  authority  to  appear  was 
not  shown  or  a  valid  defense  was  not  specifically 
stated.    Winters  v.  Means.  25  Neb.  242. 

And  where  there  was  a  false  return  of  service  of 
process  upon  one  of  the  defendants,  and  an  attor- 
ney for  another  defendant  pleaded  for  all,  as  there 
was  a  remedy  at  law  in  the  court  giving  judgment, 
or  by  an  action  against  the  marshal.  Walker  v. 
Bobbins,  55  U.  8. 14  How,  584, 14  L.  ed.  552. 

Other  cases  deny  relief  on  account  of  the  plead- 
ing or  proof  in  the  injunction  suit. 

So,  an  injunction  was  refused  where  it  was 
sought  against  the  whole  judgment,  on  the  ground 
of  no  service  of  process,  unauthorized  appearance 
by  an  Insolvent  attorney,  and  oppressive  costs,  and 
the  debt  was  due  and  there  was  no  tender  or  offer 
to  enjoin  the  costs  only.  Parsons  v.  Nutting,  4& 
Iowa,  404. 

And  an  injunction  should  not  be  made  perpetual 
against  a  Judgment  obtained  without  notice  on  an 
unauthorized  appearance,  but  should  continue 
only  until  the  party  can  have  a  trial  of  his  right  at 
law.    Campbell  v.  Edwards,  1  Mo.  325. 

And  an  injunction  was  refused  against  a  judg- 
ment where  there  was  no  service  of  process  and  an 
unauthorized  appearance  although  an  afSdavit  of 
illegality  was  unsuccessful  on  account  of  a  mistake 
of  an  attorney  in  not  making  a  proper  application. 
Hambrick  v.  Crawford,  55  Ga.  335. 

And  where  it  was  not  shown  that  the  appearance 
was  unauthorized  or  fraudulent,  or  that  a  defense 
was  meritorious,  or  a  tender  made.  Fowler  v. 
Lee,  10  Gill  &  J.  858,  82  Am.  Dec.  172. 

And  where  uo  legal  citation  was  served,  but  an 
answer  was  filed.  Kooks  v.  Williams,  13  La.  Ann. 
874. 

And  where  there  was  no  service  of  process,  but  it 
was  not  shown  that  the  defendant  did  not  appear 
or  waive  service,  and  he  afterwards  caused  the 
Judgment  to  be  stayed.  Carter  v.  Griffin,  32  Tex. 
212. 

And  where  it  was  not  shown  affirmatively  that 
the  appearance  was  unauthorized.  Stubt)s  v.  Lea- 
vitt,80Ala.862. 

And  where  an  attorney  was  authorized  to  ap- 
pear, but  was  not  authorized  to  consent  to  the 
Judgment,  and  there  was  no  valid  defense.  King 
V.  Watts,  23  La.  Ann.  663. 

But  where  there  is  an  unauthorized  appearance, 
some  courts  grant  injunctions  against  Judgments 
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juDCtion  was  dissolved  and  the  petition  dis- 
missed, from  wliicb  judgment  appeal  was 
taken  to  the  court  of  civil  appeals,  by  which 
court  the  judgment  of  the  district  court  was 
affirmed. 


The  plaintiff  in  error  presents  the  case  to 
this  court  upon  three  propositions:  First, 
that  the  judgment  of  the  justice  of  the  peace 
against  ft  was  void,  and  therefore  that  the 
injunction   was  properly  granted  ;  second, 


on  the  irround  of  fraud,  others  on  the  frround  that 
the  remedy  apralDfit  the  attorney  is  inadequate, 
and  some  on  the  ground  that  such  Judgments  are 
void.  In  Louisiana  the  plaintiff  at  law  has  a  rem- 
edy against  the  attorney  for  the  defendant  where 
he  enters  an  appearance  without  authority,— dif- 
fering from  other  states. 

So,  an  injunction  was  granted  where  a  plea  was 
filed  in  a  court  by  an  unknown  and  unauthorized 
attorney,  through  the  fraud  of  the  prevailing  par- 
ty. Sneed  v.  Town,  9  Arlc.  686. 
.  In  Baker  v.  O'Riordan,  66  Cal.  S68,  which  was  an 
action  to  set  aside  a  Judgment,  it  was  held  that  the 
appearance  of  an  unauthorized  attorney  where 
there  was  no  service  of  processwould  authorize  an 
action  to  set  aside  the  same,  and  that  the  remedy  of 
Oal.  Code  Civ.  Proo.  •  473,  providing  for  a  motion  in 
the  same  court,- was  not  intended  to  curtail,  but  to 
extend,  relief.  It  was  said  also  that  equity  will  re- 
strain a  Judgment  obtained  by  fraud. 

And  an  injunction  was  granted  against  a  Justioe^s 
Judgment  where  the  appearance  was  fraudulent, 
unituthorlzed,  and  collusive,  and  a  statute  gave  the 
Justice  Jurisdiction  only  by  service  of  process,  or 
personal  appearance  and  a  waiver  of  service,  not- 
withstanding an  abortive  attempt  was  made  to 
appeal  by  certiorari;  as  equity  may  relieve  for 
fraud  notwithstanding  a  remedy  at  law.  Nelson  v. 
Rockwell,  14  III.  376. 

And  where  a  Judgment  was  rendered  against  a 
plaintiff,  and  the  suit  was  brought  by  an  attorney 
without  authority,  and  the  attorney  was  too  poor  to 
respond  in  damages.  Smyth  v.  Balch,  40  N.  H.  888. 
See  Everett  v.  Warner  Bank,  58  N.  H.  840,  supra. 

And  in  a  suit  on  a  Judgment  rendered  without 
Jurisdiction  of  the  person  because  the  summons 
was  not  served  and  an  appearance  was  not  author- 
ized, the  same  may  be  impeached  by  a  suit  in 
equityor  by  a  cross  hill  in  the  same  suit,  where  an 
equitable  defense  is  allowed.  But  a  showing  of 
merits  should  be  made  although  the  liability  need 
not  be  disproved.  Wilson  v.  Hawthorne,  14  Colo.630. 

An  injunction  may  be  granted  against  the  mak- 
ing of  a  deed  on  an  execution  sale,  where  the  Judg- 
ment was  rendered  on  an  unauthorized  appearance 
of  an  attorney  without  any  service  of  process  or 
notice;  but  the  defendant  must  act  promptly,  and 
he  must  tender  what  is  due.  Bryant  v.  Williams, 
21  Iowa,  329. 

And  an  injunction  was  granted  against  a  Judg- 
ment in  Louisiana  where  there  was  no  service  of 
process  and  an  unauthorized  appearance,  as 
Pothier,  Cour  de  Mandat,  vol.  6,  p.  274,  fi  180,  gave 
the  plaintiff  at  law  a  remedy  against  the  attorney 
of  the  defendant  and  the  common  law  did  not  ap- 
ply, and  the  defendant  was  not  required  to  show 
that  he  had  a  good  defense  to  the  action.  Marvel 
V.  Manouvrier,  14  La.  Ann.  3, 74  Am.  Dec.  424. 

And  where  there  was  no  appearance  and  a  party 
without  authority  prosecuted  certiorari  for  a  de- 
fendant and  an  execution  was  issued  on  a  Judgment 
rendered  therein.    Glass  v.  Smith,  66  Tex.  548. 

In  Walworth  v.  Henderson,  9  La.  Ann.  339,  which 
was  a  suit  upon  a  Judgment  against  a  partner  on  a 
transcript  from  Mississippi,  and  the  defense  was 
that  the  appearance  in  the  original  action  was  un- 
authorized, it  was  held  that  the  appearance  of  an 
attorney,  although  not  authorized,  was  a  good  ap- 
pearance to  the  court,  and  the  Judgment  was  regu- 
lar, leaving  to  the  defendant  his  remedy  against  the 
attorney  for  damages.  But  it  was  said  when  there 
is  an  affidavit  that  the  attorney  was  not  employed 
or  process  was  not  served,  and  there  is  a  good  de- 
31L.R.A. 


fense,  complainant  in  equity  has  the  right  to  inter- 
pose that  defense.  It  was  held  that  **  the  Judgment 
is  not  null  and  void  by  reason  of  the  want  of  au- 
thority of  the  attorney,  who  filed  the  plea,  but  as  in 
the  case  of  a  Judgment  rendered  on  the  false  return 
of  the  sheriff  that  he  bad  served  the  process  on  the 
defendant,  the  Judgment  is  still  regular,  leaving  to 
the  party  his  action  at  law  against  the  officer  for 
damages  and  his  right  in  equity  to  enjoin  the  exe- 
cution of  the  Judgment  establishing  a  meritorious 
defense." 

But  this  case  was  distinguished  in  Marvel  v. 
Manouvrier,  stipra,  as  controlled  by  the  common 
law  of  Mississippi. 

IX.  Pteading  and  practice. 

An  injunction  was  refused  where  complainant  al- 
leged that  he  had  no  knowledge  of  the  Judgment,  as 
he  must  allege  that  he  was  not  served  with  sum- 
mons and  did  not  appear.  Farrlngton  v.  Brown, 
65  Cal.  820. 

And  where  there  was  no  service  of 'process,  and 
the  Judgment  was  rendered  on  a  debt  barred  by 
the  statute  of  limitations,  and  the  complainant  did 
not  show  that  she  had  property  subject  to  the  lien  of 
the  Judgment.    Titsworth  v.  Cook,  49  Hi.  App.  307, 

An  appeal  from  an  order  dissolving  an  injunc- 
tion obtained  on  the  ground  that  no  process  was 
served  does  not  lie  in  Louisiana  where  the  amount 
involved  is  less  than  $300.  New  Orleans  v.  De  la 
Cuesta,  10  La.  Ann.  724. 

A  Judgment  was  rendered  for  the  debt  on  the 
dissolution  of  the  injunction  where  a  Judgment 
was  enjoined  because  there  was  no  service  of  pro. 
cess,  and  because  the  notes  sued  upon  were  im- 
properly described.    Willis  v.  Gordon,  22  Tex.  241/ 

As  to  pleading  and  practice  for  mistake  in  copy 
served,  see  Hale  v.  McComas,  59  Tex.  848,  gUpra^ 

vn.b. 

As  to  alteration  on  return,  see  Gregory  v.  Ford. 
14 Cal.  138,  73  Am.  Dec.  689,  supra,  VH.  c 

As  to  record  and  parties  to  Injunction  suit,  see 
Gates  V.  Lane,  44  Cal.  892,  supra,  VII.  i. 

As  to  fraud,  accident,  or  mistake,  see  Gillam  v. 
Arnold,  35  8.  C.  612.  »w2>ra.  VII.  i. 

As  to  fraud,  see  Woodward  v.  Pike,  43  Neb.  777, 
supra,  VII.  J. 

As  to  tender,  see  Bryant  v.  Williams,  21  Iowa,  SSli, 
sutjra,  VIII. 

X.  Where  there  was  no  jtidgment  or  it  tons  set  aside* 

Injunctions  have  been  granted  where  there  was 
no  Judgment,  or  where  a  Judgment  was  set  aside, 
although  some  cases  denied  relief  on  the  ground 
that  there  was  a  remedy  at  law. 

So,  an  injunction  was  granted  against  an  execu- 
tion where  there  was  no  Judgment,  although  there 
was  a  finding,  notwithstanding  the  complainant  did 
not  show  that  there  was  a  valid  defense.  Bare  v. 
Butcher,  141  Ind.  146. 

And  an  injunction  was  granted  against  a  judg- 
ment where  an  appeal  from  a  Justice^  court  was 
dismissed  by  the  county  court  and  afterwartls, 
when  Jurisdiction  was  lost,  the  order  of  dismissal 
was  set  aside  and  a  Judgment  was  rendered,  and 
there  was  a  valid  defense  to  the  action.  Byais  v. 
Justin,  2  Tex.  App.  Civ.  Cas.  (Willson)  S  686. 

And  where  a  Judgment  obtained  in  the  county 
court  was  set  aside,  and  the  plaintiff  filed  a  tran- 
script of  the  Judgment  in  the  district  court,  and 
had  the  same  entered  upon  the  docket.  Pollock  v. 
Boyd,  36  Neb.  369. 

And  where  a  Judgment  was  obtained  in  violatioa 
of  an  injunction.    Collins  v.  Fraiser,  27  Ind.  477.   , 
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that  the  levy  upon  the  real  estate  belonging 
to  petitioner,  when  a  levy  upon  personal 
property  was  tendered  by  its  agent,  was  con- 
trary to  law,  and  that  the  injunction  should 
have  been  sustained  upon  that  ground  ;  third, 
because  the  real  estate  levied  upon  was  a  part 
of,  and  necessary  to  the  use  of,  the  depot  and 
station  of  the  petitioner. 

The  judgment  of  the  justice  of  the  peace, 
enjoined  in  this  case,  was  void  because  the 
court  which  rendered  it  had  no  jurisdiction 
of  the  defendant.  Oulf,  G.  db  8.  F.  R,  Co,  v. 
Rawlim,  80  Tex.  581.  But  the  court  below 
and  the  court  of  civil  appeals  correctly  held 
that  the  defendant  in  that  judgment,  having 
the  right  to  a  writ  of  certiorari,  could  not 
sue  out  an  injunction  to  stop  the  execution 
of  the  judgment.  The  case  of  OalvesUm,  H. 
d  S,  A,  R.  Co,  V.  Ware,  74  Tex.  47,  cited 
and  followed  by  the  court  of  civil  appeals, 
lays  down  the  correct  doctrine  upon  this 
question. 

Article  2287  of  the  Revised  Statutes  re- 
quires that  in  case  the  defendant  in  execu- 
tion shall  point  out,  for  levy,  personal  prop- 
erty, such  property  shall  be  delivered  into 
the  "  possession  of  the  officer.  ^    The  posses- 


sion given  must  be  such  as  places  the  prop- 
erty under  the  control  of  the  officer,  so  that 
it  could  be  delivered  to  the  purchaser.  The 
allegations  of  the  petition  in  this  cafe  do  not 
show  that  such  possession  of  the  box  car  was 
fi[iven  to  the  officer  in  this  instance.  Rom  v. 
Lister,  14  Tex.  469. 

Article  10,  ^  4,  of  the  Constitution  is  in 
this  language:  **The  rolling  stock  and  all 
other  movable  property  belonging  to  any 
railroad  company  or  corporation  in  this  state 
shall  be  considered  personal  property,  and  its 
real  and  personal  property,  or  any  part  there- 
of, shall  be  liable  to  execution  and  sale  in  the 
same  manner  as  the  property  of  individuals.  ^ 
The  allegations  of  the  petition  show  that  the 
land  levied  upon  was  the  property  of  the  de- 
fendant, and  the  Constitution  makes  no  dis- 
tinction on  account  of  the  use  made  of  the 
land  by  the  corporation.  The  question  of  the 
right  to  sell,  under  execution,  depot  grounds 
acquired  by  condemnation,  in  which  Uie  rail- 
road company  has  only  the  right  to  use  it  for 
that  purpose,  is  not  before  us  in  this 
case. 

We  find  no  error  in  the  judgment  of  the 
court  of  civil  appeals,  and  it  is  affli^med. 


And  where  a  new  trial  was  awarded  to  some  of 
tbe  defendants  on  the  irrouad  that  the  debt  had 
been  partly  paid,  as  tbe  new  trial  could  be  taken 
advantage  of  by  tbe  otber  defendant,  notwith- 
standinflT  a  remedy  at  law  by  motion  to  stay  pro- 
ceedings.   Miller  v.  Longacre,  26  Obio  St.  291. 

And  wbere  a  judgment  entered  by  the  clerk  was 
unauthorized  by  any  order  of  court.  It  was  said  in 
that  case  tbat  a  Judgment  entered  by  carelessness, 
mistake,  or  fraud  will  be  enjoined.  Wingate  v. 
Haywood,  40  N.  H.  437. 


But  an  injunction  was  refused  where  there  was 
no  judgment,  as  there  was  a  remedy  by  motion  to 
set  aside  tbe  execution.  Laseell  v.  Moore,  1  Blackf . 
286. 

And  wbere  there  was  a  remedy  at  law  of  trespass 
or  trover,  and  tbe  execution  on  its  face  showed  tbat 
there  was  no  judgment.  Davidson  v.  Floyd.  15  Fla. 
667. 

See  furtber,  note  to  Oum- Elastic  Roofing  Co.  v. 
Mexico  Pub.  Co.  (Ind.)  30  L.  R.  A.  700,  Injunciiom 
agairuftjxtdgments  for  errors  and  irregular  itien.  1.  T. 
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Hiram  HAYES 

V, 

DOUGLAS   COUNTY  et  al. 
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.wis.. 


.) 


1.  A  speeiflcation  of  tbe  Items  in  detail 
which  make  up  a  ^reneral  ftind  for  wblcb 
a  city  tax  levy  is  made  is  not  necessary  under 
a  charter  which  only  requires  the  statement  to 
specify  tbe  amount  required,  but  directs  the  levy 
of  only  such  sums  as  may  be  sufflcient  for  lawful 
purposes. 

Z»  Estimates  by  tbe  board  of  public 
iprorlcs  and  tbe  comptroller,  required  by  tbe 
charter  of  tbe  city  of  Superior,  under  Wis.  Laws 
1891,  chap.  124,  do  not  limit  the  power  of  the 
common  council  in  fixing  tbe  amount  for  which 
a  tax  levy  may  be  ordered,  as  they  are  required 
to  *'levy  such  sums  of  money  as  may  be  suffi- 
cient." 

8*  An  injunction  against  the  enforce- 
ment of  a  tax  levy  because  of  an  irreir ular- 
ity,  even  If  it  renders  the  levy  void,  will  not  be 
intinted  unless  the  tax  is  excessive  or  unequal 
and  unjust. 


NOTB.— For  fruntaflre    rule  of  assessments,  see 
note  to  Ralciffh  v.  Peace  (N.  C.)  17  L.  R.  A.  380. 
31  L.  R.  A. 


4.  Assessments  upon  property  accord- 
ing to  the  troniAf^  of  each  lot,  made 
without  actual  view  of  the  property  or  consider- 
ing the  actual  benefits  accruing  to  each  parcel, 
are  invalid  where  the  law  requires  tbe  lots  to  be 
assessed  "in  proportion  to  the  benefits  secured 
thereto,"  even  if  the.  property  abutting  or  front- 
ing on  the  improvement  is  made  an  assessment 
district. 

5.  The  failure  of  an  assessment  made 
by  the  troniAf^  rule  to  show  upon  its  face 
tbat  it  was  made  according  to  the  benefits  ac- 
cruing to  each  parcel,  when  the  statute  requires 
such  benefits  to  be  taken  as  tbe  measure  of  the 
assessment,  renders  it  void. 

6«  It  is  matter  of  common  knowled^re 
that  property  lying  in  tbe  vicinity  of  a  street 
improvement  often  derives  important  benefits 
therefrom,  although  not  fronting  upon  or  di- 
rectly contiguous  thereto. 

7.  An  assessment  for  a  street  improve- 
ment* levied  only  upon  property  fronting  there- 
on and  made  by  the  frontage  rule,  is  invalid  when 
the  law  requires  it  to  be  made  according  to  bene- 
fits. 

8.  Payment  by  a  property  owner  of  his 
proportion  of  an  assessment  is  not  a  con- 
dition precedent  to  relief  against  the  assessment 
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when  that  is  made  In  entire  disregard  of  the  stat- 
ute so  that  it  is  presumed  to  be  unequal. 

9.  A  statute  maklngr  the  iMme  of  im- 
provement bonds  conclosive  of  the 
validity  of  an  assessment,  und  permitting 
the  issue  of  the  bonds  without  actual  notice  to 
the  owners  of  the  property  assessed,  or  on  pub- 
lished notice  only,  within  forty  days  after  the  as- 
sessment is  finally  determined,  is  unconstitutional 
as  providing  for  deprivation  of  property  without 
due  process  of  law. 

10.  An  appeal  fk*om  an  assessment, 
which  permits  a  review  only  of  the  amount  as- 
sessed, is  not  such  a  remedy  as  will  preclude  a  suit- 
to  set  aside  the  assessment  when  it  is  unequal  and 
void. 

11.  The  expense  of  placing^  blocks  of 
stone  from  a  county  in  a  state  building  at  the 
Columbian  World's  Pair  cannot  be  made  a  county 
tax. 

12.  A  limitation  of  the  amount  of  costs 
to  S;M)  when  the  law  determines  their  amount, 
under  Wis.  Rev.  Stat,  g  2918,  subsec.  7,  and  6  2921, 
is  erroneous. 

(December  17,  1895.) 

CROSS-APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Douglas  County  in  a  pro- 
ceedinff  to  set  aside  certain  taxes  and  assess- 
ments and  a  tax  sale  and  certificate  which  bad 
resulted  therefrom;  the  plaintiff  appealing  from 
so  much  of  the  judgment  as  held  certain  street 
improvement  assessments  valid,  and  defendant 
appealing  from  so  much  as  held  certain  gen- 
eral tax  assessments  void.  Hererttedon  both  ap- 
peals. 

Statement  by  Newman,  J. : 

This  is  an  action  lo  set  aside  certain  taxes 
and  assessments,  and  a  lax  sale  and  tax  certifi 
cate,  in  which  the  taxes  and  assessments  re- 
sulted. The  tax  certificate  is  upon  80  acres  of 
unplatted  land,  in  the  city  of  Superior,  owned 
by  the  plaintiff,  and  described  as  the  E.  i  of  the 
N.  E.  \  of  section  Ko.  23.  in  township  No.  49 
N.,  of  range  Xo.  14  W.  In  the  year  1892  this 
tract  of  land  was  sold  by  the  treasurer  of  Doug- 
las county,  for  taxes  and  assessments  which 
were  delinquent  upon  the  tax  roll  for  the  city 
of  Superior  for  1891.  amounting  to  f  9,500. 14. 
The  common  council  of  the  city  of  Superior, 
by  an  ordinance  of  Novemlier  4,  1891,  levied 
a'city  tax  of  $249,000  upon  the  taxable  prop- 
erty of  the  city.  This  levy  was  based,  in  part, 
upon  estimates  furnished  by  the  board  of  public 
works  and  the  city  comptroller,  and  included 
a  general  item  of  $61,000,  designated  as  * 'gen- 
eral fund,"  without  further  specification  of  par- 
ticular purpose  or  pur|K)se8  for  which  it  was 
levied,  nor  items  of  which  it  was  composed, 
and  was  not  included  in  the  estimates  so  fur- 
nished. This  item  of  the  general  city  tax  was 
held  by  the  circuit  court  to  l)e  unauthorized  by 
the  city  charter,  and  illegal.  The  portion  of 
this  general  tax  which  was  carried  out  against 
the  plaintiff's  land,  and  included  in  the  sum 
for  which  it  was  sold,  was  found  to  be  $421. 
This  sale  also  included  a  county  tax  of  $100  to 
pay  the  expense  of  placing  some  blocks  of 
Douglas  county  stone  in  the  Wisconsin  Building 
at  the  Columbian  World's  Fair.  This  item 
was  also  held  to  be  unauthorized  and  illegal. 
It  was  found  that,  of  this  item,  52  cents  were 
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carried  out  and  charged  to  the  plaintiff's  lands 
There  was  also  included  in  the  sum  so  cmrried 
out  and  charged  against  the  plaintiff's  land  the 
sam  of  $4,581.32,  the  sum  of  several  asse?*- 
ments  for  street  improvements,  and  instalments 
of  certain  improvement  bonds  which  had  been 
issued  to  pay  for  other  street  improvements. 
These  were  an  instalment  of  the  Belknap  ave- 
nue improvement  bonds,  $1,972.10;  one  iostal 
ment  of  Grand  avenue  improvement  bonds, 
$125:  assessment  for  grading  Hill  avenue, 
$1,438.62:  for  grading  Ritchie  avenue,  $777.96: 
for  grading  Belknap  avenue,  $267.  Of  these 
items,  those  for  the  Grand  avenue  improve- 
ment and  for  the  grading  of  Belknap  avenue 
were  incurred  under  the  city  charter  of  1889; 
the  others,  under  the  charter  of  1891.  Under 
the  former  charter,  street  improvements  were 
"chargeable  to  the  lots  or  parcels  of  land  front- 
ing or  abutting  upon  such  street  or  alley,  in 
proportion  to  the  benefits  accruing  to  such  lots 
or  parcels  of  real  estate  by  reason  of  such  im 
provement."  Laws  1889,  chap.  152.  5;  14a 
Under  the  latter  they  were  "chargeable  to  the 
lots  or  parcels  of  lands  benefited  thereby,  in 
proportion  to  the  benefits  secured  thereto." 
Laws  1891,  chap  124,  t;  117.  in  neither  caw 
are  the  benefits  assessed  to  exceed  the  benefit 
actually  accruing  lo  each  tract  or  parcel  by 
such  improvement.  The  plaintiff's  lands  are 
bounded  on  the  north  by  Belknap  avenue,  00 
the  east  by  Hill  avenue,  on  the  south  bv  Ritchie 
avenue,  on  the  west  by  an  unplatted  t50  acre 
tract,  owned  by  the  Land  &  River  I  ria prove- 
ment Company.  It  nowhere  abuts  upum  or 
touches  Grand  avenue.  In  the  year  1*590  the 
city  of  Superior  graded  Grand  avenue.  This 
avenue  runs  diagonally  across  section  23  Bat 
it  nowhere  touches  appellant's  land,  altboiigh 
it  runs  across  a  corner  of  the  N.  E.  i  of  the 
section.  Benefits  are  assessed  against  the  en 
tire  N.  E.  i  by  that  description.  An  improve 
ment  bond,  covering  the  entire  quarter  section, 
was  issued  and  sold.  The  sum  of  $125.64  \s 
included  in  the  tax  included  in  the  tax  roll  of 
1891,  carried  out  against  the  plaintiff's  land  to 
pay  the  part  of  one  instalment  on  the  improve- 
ment bond,  which  the  city  clerk  estimated  to 
be  the  share  appropriate  to  plaintiff's  land.  It 
is  claimed  that,  as  to  this  assessment,  the  action 
is  barred,  because  not  begun  l)efore  the  issuing 
of  tbe  improvement  bond,  under  a  provision 
of  the  charter  (^  137).  This  assessment  tbe 
circuit  court  held  invalid,  on  the  ground  that 
plaintiff's  land,  having  no  frontage  up>on  tbe 
improvement,  was  not  liable  to  assessment. 
In  the  year  1891  the  city  paved  Belkoap  ave 
nue,  and  assessed  the  whole  cost  of  the  im 
provement  upon  the  lands  fronting  and  abut- 
ting upon  the  avenue.  The  sum  of  $7.585.:J6 
was  assessed  against  the  north  40  acres  of  the 
plaintiff's  tract  of  land,  and  there  was  no 
assessment  against  tbe  south  40  acres.  An 
improvement  bond  upon  the  north  40  was 
issued  and  sold  to  raise  money  to  pay  for  tbe 
improvement.  The  sum  of  $1,972,20.  in- 
tended as  one  instalment  of  such  improvement 
bond,  is  included  in  the  sum  for  which  the 
plaintiff's  80  acres  were  sold.  It  is  also  pleaded 
that  the  action  is  barred  by  section  137  of  the 
charter,  because  not  begun  before  the  is.suinsr 
of  the  improvement  bond.  The  circuit  court 
held  this  item  good  as  a  special  assessment. 
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though  void  as  a  bond  against  the  city,  be- 

•  cause  in  excess  of  the  constitulional  limit  to 
municipal  indebtedness.  In  the  same  year 
Hill  avenue  was  graded.  For  this  improve- 
ment benefits  were  assessed,  as  in  the  other 

^  cases,  to  the  owners  of  property  fronting  on 
the  improvement,  by  the  front  foot.  The 
amount  assessed  to  the  plaintiff's  land  as  bene- 
fits of  this  improvement  was  $1,488.67.     The 

■same  year  Ritchie  avenue  was  graded.  For 
benefits  of  this  improvement,  there  was  as- 
sessed against  the  plaintiff's  land  $777.96. 

The  circuit  court  found  that  in  each  case  the 
benefits  were  assessed  upon  the  basis  of  front- 
Age;  that  the  amount  assessed  per  front  foot 
was  determined  by  dividing  the  entire  cost  of 
the  improvement  by  the  number  of  feet  front- 
age on  both  sides  of  that  part  of  the  street  to 
be  improved;  that  the  rate  of  the  assessment 
was  uniform  and  equal;  that  the  total  amount 
of  the  sums  assessed  was  equal  to  the  actual 
total  cost  of  the  improvenr.ent;  that  before 
making  such  assessments  of  benefits,  in  each 
case,  the  board  of  public  works  "actually 
viewed  the  premises  as  required  by  the  char- 
ter;" that  there  is  no  evidence  that  the  board 
of  public  works  did  not  use  its  best  judgment 
in  respect  to  such  improvements;  that  in  each 
case  the  notices  given  were  directed  only  to 
the  owners  of  property  abutting  upon  the  pro- 
posed improved  part  of  the  street.  It  is  not 
certified,  either  by  the  board  of  public  works 
or  by  the  common  council,  nor  found  by  the 
court,  that  the  assessment  by  the  frontage  rule 
alone  is  in  proportion  to  the  benefits  conferred 
by  the  improvements,  nor  that  the  assessment 
of  benefits  was  made  upon  actual  view  and 
consideration  of  benefits  to  be  conferred,  nor, 

■  in  any  case,  upon  all  the  property  benefited  by 
the  improvement;  while,  on  the  other  hand,  it 
is  claimed  for  the  plaintiff  that  the  evidence 
shows  that  these  assessments  were  made  with- 
out an  actual  view  or  assessment,  but  were 
made  with  paper  and  pencil  only,  in  the  city 
engineer's  oflSce,  by  the  front-foot  rule,  and 
were  not  made  on  the  basis  of  actual  benefits 
received,  but  on  the  theory  that  all  abutting 
property  was  benefited  equally,  while  in  truth 
some  parcels  were  more  benefited  than  others 

-  of  the  same  frontage.  There  was  included  in 
the  certificate  an  excess  of  interest  amounting 
to  $41.18.  The  circuit  court  adjudged  that 
the  sale  and  certificate  be  set  aside,  upon  the 
condition  that  the  plaintiff  pay  all  of  the  taxes 
included  in  the  certificate  except  $421,  the 
general  fund  tax  :  the  World's  Fair  stone 
tax,  $0.52;  the  Grand  avenue  grading  bond 
tax,  $125.64;  and  he  excessive  interest  in- 
cluded in  the  certificate,  $41.18, — leaving  the 
amount  to  be  paid  $8,911.80,  with  costs  to  the 
plaintiff;  costs,  above  disbursements,  not  to 
exceed  $30.  Both  parties  appeal, — the  plain- 
tiff from  those  parts  of  the  judgment  which 
require  him  to  pay  the  amount  of  the  assess- 
ments, and  that  which  limits  the  amount  of 
the  costs  to  be  recovered  by  him:  and  the  de- 
fendants from  that  part  of  the  judgment  which 
exempts  the  plaintiff  from  the  payment  of  the 
sums  named. 

Messrs.  Spooner,  S&nborn,  Kerr,  A 
Spooner,  for  plaintiff: 

Every  tax  must  be  specially  authorized  by 
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statute,  and  the  authority  to  levy  can  be  exer- 
cised no  further  than  it  is  clearly  given. 

Freeland  v.  Hastings,  10  Allen,  570;  Oconto 
County  V.  Jerrard,  46  Wis.  317;  Milicaukee  & 
8t,  P.  R.  Co,  V.  Kossuth  County,  41  Iowa,  57. 

The  taxpayer  has  a  right  to  know  whether 
the  money  is  to  be  raised  for  a  legal  purpose, 
or  for  one  altogether  illegal,  and  beyond  the 
scope  of  the  taxing  power.  The  levy  must 
show  on  its  face  that  the  money  is  raised  and 
applied  to  some  lawful  object  or  purpose. 

State,  Verhule,  v.  JSaalmann,  37  N.  J.  L.  156; 
StaU,  Hance,  v.  Sickles,  24  N.  J.  L.  125;  State, 
Banghart,  v.  Sullivan,  36  N.  J.  L.  90;  State, 
Detmold  v.  Enale,  34  N.  J.  L.  425;  State,  Slack, 
V.  Palmer,  89  N.  J.  L.  250;  Louistille  &  N.  R. 
Co,  V.  Com.  89  Ky.  531;  Freeland  v.  Hastings, 
snpra. 

These  words  "the  lemainder  of  the  general 
fund,"  in  the  charter,  are  to  be  construed  ac- 
cording to  the  well-settled  maxim  noscitur  a 
sociis. 

State,  Lederer,  v.  Inter  National  Invest.  Co. 
88  Wis.  512. 

When  any  fund  is  set  apart  for  any  purpose 
it  must  be  kept  intact  for  that  purpose  and  not 
diverted^ 

State  V.  Hastings,  11  Wis.  448;  State  v.  Ha- 
ben,  22  Wis.  660;  State,  Brown,  v.  Slavin,  11 
Wis.  154. 

The  city  comptroller  must  countersign  every 
contract  and  order  entered  into  or  drawn  by 
the  city,  tnd  without  such  countersigning  the 
contract  or  order  is  void.  This  he  is  prohibited 
from  doing  unless  the  money  is  provided  for, 
or  a  fund  on  hand  to  which  the  contract  ap- 
plies. 

Laws  1891.  chap.  124.  §  27;  Lee  v.  Racine, 
64  Wis.  231:  Superior  v.  Norton,  63  Fed.  Rep. 
367,  24  U.  S   App.  59. 

The  World's  Fair  stone  tax  is  void,  and  the 
rule  de  minimis  does  not  apply. 

Harden  v.  Columbia  County  Supers.  33  Wis. 
445,  14  Am.  Rep.  762;  Baker  v.  Columbia 
County  Supers.  89  Wis.  444;  Milledge  v.  Cole- 
man, 47  Wis.  184;  Case  v.  Dean.  16  Mich.  32; 
Burroughs  v.  Qoff,  64  Mich.  464;  Detroit  v. 
Blackeby,  21  Miph.  84,  4  Am.  Rep.  450;  Bayle 
V.  New  Orleans,  23  Fed.  Rep.  843;  Neto  London 
V.  Brainard,  22  Conn.  552;  Law  v.  People,  87 
Dl.  387. 

This  court  has  uniformly  held,  as  a  matter 
of  public  policy,  a  strict  rule  in  respect  to 
special  assessments,  and  this  is  the  general 
rule. 

Liebermann  v.  Milwaukee,  89  Wis.  336; 
Mitchell  V.  Milwaukee,  18  Wis.  93;  Kneeland  v. 
Milwaukee,  Id.  412;  My  rick  v.  La  Crosse,  17 
Wis.  443;  Wells  v.  Burnham,  20  Wis.  113; 
Pound  V.  Chippewa  County  Supers.  48  Wis.  63; 
Hall  V.  Chippewa  Falbf,  47  Wis.  267;  Dean 
V.  Borclisenius,  30  Wis.  237;  Oilman  v.  Mil- 
waukee, 61  Wis.  588;  State,  Moore,  v.  Ashland, 
88  Wis.  599;  Beaser  v.  Ashland,  89  Wis.  28; 
Bieckmaun  v.  Sheboygan  County,  Id.  570. 

The  plaintiff,  and  all  other  persons  assessed 
for  special  benefits,  were  entitled  to  have  notice 
given  to  all  persons  whose  lauds  might  be 
afterwards  included  in  the  district,  so  that  they 
might  appear  before  the  board,  if  they  wished 
to  do  so. 

It  may  be  that  the  board,  upon  a  proper 
notice  to  the  owners  of  lands  benefited,  might 
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decide  that  only  the  lands  fronting  upon  the 
part  proposed  to  be  improved  were  actually 
benefited.  But  they  could  not  do  this  in 
advance  of  notice  and  hearing. 

Weller  v.  8t,  Paul,  5  Minn.  96;  Diggim  v. 
BraiDn,  76  Cal.  818;  Mock  v.  Muncie,  9  Ind. 
686;  Davis  v.  Litchfield,  145  III.  313.  21  L.  R 
A.  663;  State,  Stees,  v.  Otis,  58  Minn.  318; 
Municipality  No.  2  for  Opening  Eofflgnae 
Street,  7  La.  Ann.  76;  Continental  Imp,  Co.  v. 
Phelps,  47  Mich.  299. 

The  statute  requires,  not  only  that  the  lands 
benetited  shall  be  assessed,  but  that  the  board 
shall  view  the  premises. 

Johnson  v.  Milwaukee,  40  Wis.  315;  Watkins 
V.  Zitietusch,  47  Wis.  513;  Watkins  v.  Milwau- 
kee, 52  Wis.  98. 

Of  course  the  board  must  act  as  a  body,  and 
not  proceed  from  the  map  or  their  general 
recollection  of  the  premises  individually  gained. 
It  is  a  deliberative  body  and  it  must  act 
together. 

Be  Paradise  Road,  29  Pa.  20;  McLellan  v. 
Kennebec  County  Comrs.  21  Me.  890;  State  v. 
Coleman,  13  N.  J.  L.  99. 

The  action  of  the  board  in  assessing  dam- 
ages and  benefits  for  improvements  is  judicial 
in  its  nature. 

State,  Winans,  v.  Crane,  36  N.  J.  L.  394; 
Cooley,  Taxn.  464. 

An  assessment  for  the  improvement  of  a 
street  by  which  the  cost  is  assessed  upon  the 
property  bordering  the  street  in  proportion  to 
the  frontage  of  each  lot.  without  reference  to 
the  degree  in  which  the  different  lots  may  be 
benefited,  is  unconstitutional  and  void. 

Chicago  v.  Baer,  41  111.  806;  Chicago  v. 
Lamed,  84  111.  208;  State  v.  Hudson,  29  N.  J. 
L.  106;  State,  Cunningham,  v.  Ramsey  County 
Dist.  Ct.  29  Minn.  62;  State,  New  Brunswick 
Rubber  Co.,  v.  Commissioners  of  Streets  <j&  Sew- 
ers, 88  N.  J.  L.  196;  Chamberlain  v.  Cleveland, 

84  Ohio  St.  661;  Johnson  v.  Milwaukee,  40 
Wis.  816;  State  v.  Jersey  City,  40  N.  J.  L.  485; 
Warren  y.  Grand  Haten,  30  Mich.  31;  Clapp 
V.  Hartford,  85  Conn.  66;  Seely  v.  Pittsburgh, 
82  Pa.  860,  22  Am.  Rep.  760. 

Taxation  to  pay  void  bonds  is  invalid. 

Bonds  like  those  here  in  question  are  gen- 
eral city  bonds. 

Fowler  v.  Superior,  85  Wis.  411;  Hebard  v. 
Ashland  County,  55  Wis.  146;  Springfield  v. 
Edwards,  84  III.  627;  Law  v.  People,  87  111. 
886;  IJoweU  v.  Petma,  90  111.  104;  Prince  v. 
Quincy,  106  111.  138.  44  Am.  Rep.  785;  l>rhew 
V.  Altoona,  121  Pa.  401;  Atchison,  T.  dt  S.  F. 
R.  Co.  V.  Woodcock,  18  Kan.  20;  Perrin  v.  New 
London,  67  Wis.  416;  McPherson  v.  Foster,  48 
Iowa.  48. 22  Am.  Rep.  216;  Carter  v.  Dubuque, 

85  Iowa,  416. 

In  Pier  v.  Fond  du  Lac,  88  Wis.  470.  the 
court  says:  **  We  cannot  hold  that  the  right 
of  such  appeals  is  an  adequate  remedy  to  the 
lot  owner,  or  that  the  legislature  intended  that 
it  should  constitute  his  exclusive  remedv." 

Johnson  V.  Milwaukee,  40  Wis.  315;  Watkins 
V.  Zwietusch,  47  Wis.  513;  Watkins  v.  Milwau- 
kee, 52  Wis.  98;  Teegarden  v.  Racine,  56  Wis. 
545;  Harrison  v.  Milwaukee,  49  Wis.  247;  Hixon 
V.  Oneida  County,  82  Wis.  529. 

The  law  upon  the  question  of  short  limita- 
tion laws  is  perfectly  well  settled.     A  reason- 
able time  must  be  given. 
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HoweU  V.  HoweU,  15  Wis.  55;  Terry  v.  Ander- 
son, 96  U.  S.  628,  24  L.  ed.  365;  Hugfus  v.  Fond 
du  Lac,  78  Wis.  S80;  Pereles  v.  Watertown,  6 
Biss.  79;  McOahey  v.  Virginia,  135  U.  S.  662. 
84  L.  ed.  804;  Hart  v.  Bostwiek,  14  Fla.  162; 
Baker  v.  Columbia  County  Supers.  89  Wis.  448; 
Smith  V.  Sherry,  54  Wis.  114;  Sherry  v.  Gil- 
more,  58  Wis.  324;  EcUan  v.  Manitowoc  County 
Supers.  40  Wis.  668;  Hyde  v.  Kenosfia  County 
Supers.  43  Wis.  129;  Smith  v.  Morrison,  22 
Pick.  430;  De  Mots  v.  Newton,  31  Ind.  219; 
Smith  V.  Cleveland,  17  Wis.  566. 

Property  is  specially  benefited,  within  the 
meaning  of  the  law.  when  the  proposed  im- 

{)rovement  would  increase  the  value  of  the 
and.  relieve  it  from  a  burden,  or  make  it 
specially  adapted  to  a  purpose  which  enhances 
its  value. 

Lipes  V.  Hand,  104  Ind.  o03;  Kdly  v.  Chi- 
cago, 148  111.  90;  Cincinnati  v.  Batsehe  (Ohio) 
27  L.  R.  A.  686. 

LfOcal  assessments  may  be  laid  on  property 
specially  benefited  without  any  constitutional 
restriction,  save  that  of  section  3  and  iu 
amendment,  article  11.  Assessments  are  not 
subject  to  the  constitutional  rule  of  uniformity. 

Cooley.  Taxn.  pp.  686,  637;  Dairy mpU  v. 
Milwaukee,  53  Wis.  178;  Lumsden  v.  Cross,  10 
Wis.  282;  BaU  v.  Kenosha,  29  Wis.  599. 

An  assessment  based  on  the  contract  price 
of  the  work,  without  even  a  finding  that  the 
contract  price  was  a  fair  price,  is  erroneous. 

Bingaman  v.  Pittsburgh,  147  Pa.  853;  Trar- 
erit  Appeal,  162  Pa.  129. 

An  assessment  of  benefits  is  void  if  it  rests 
on  the  cost  or  the  estimated  cost  of  the  im- 
provement, and  not  upon  an  actual  considera- 
tion or  estimate  of  actual  benefits. 

Johnson  v.  Milwaukee,  40  Wis.  315;  Watkins 
V.  Zwietusch,  47  Wis.  513;  StaU,  Moort,  v. 
Ashland,  88  Wis.  699. 

An  assessment  is  void,  if  made  arbitrarily 
and  without  view  of  the  premises. 

Johnson  v.  Milwaukee,  and  Watkins  v.  Zwiet- 
usch, supra;  Watkins  v.  Milwaukee,  52  Wis. 
98;  Charter  1891,  §  119;  Hersey  v.  Barron 
County  Supers.  87  Wis.  75. 

Assessments  determined  arbitrarily  and  upon 
a  false  and  illegal  basis,  irrespective  of  the 
actual  benefit  to  each  lot.  are  absolutely  void. 

Watkins  v.  Zwietusch,  supra;  State  v.  Hud- 
son, 29  N.  J.  L.  104;  State  v.  Jersey  Cit^,  38 
N.  J.  L.  410;  Sprin^ld  v.  Sale,  127  111.' 359; 
Chicago  v.  Baer,  41  III.  806;  Chicago  v.  Larntd, 
84  III.  203  ;  State,  Cunningfiam,  v.  Ramsey 
County  Dist.  Ct.  29  Minn.  62;  Warren  v.  Grand 
Hav^n,  80  Mich.  24. 

Messrs.  Ross.  Dwyer*  S&  Haiiich«  H.  H» 
Grace*  and  H.  G.  Sloan  for  defendants. 

Newman*  J. .  delivered  the  opinion  of  the 
court: 

The  point  made  against  the  general  tax  is 
not,  indeed,  that  it  was  not  authorized  to  be 
levied  at  all.  but  that  it  was  not  authorized  to 
be  levied  in  the  manner  in  which  it  was  levied, 
nor  unless  the  item  criticised — that  is,  the  item 
**$61,000.  general  fund"— should  be  lnclude<i, 
with  a  detailed  statement  of  the  items  which 
enter  into  it.  in  the  general  statements  required 
to  be  made  and  filed  by  the  board  of  public 
works  and  by  the  city  comptroller.  It  is  urged 
that  this  detailed  statement  is  a  necessary  pre* 
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requisite  to  a  valid  levy  of  the  city's  taxes. 
The  statute  which  authorizes  the  levy  of  the 
city's  taxes,  and  which  directs  the  manner  of  this 
levy,  is  section  102  of  the  city  charter,  which 
is  chapter  124  of  the  Laws  of  1891.  The  sec 
lion  reads  as  follows:  "On  or  before  the  first 
day  of  October  in  each  year  the  board  of  pub- 
lic works  shall  file  with  the  city  clerk  a  de- 
tailed statement  of  the  amount  or  money  that 
will  be  required  for  the  ensuing  fiscal  year  in 
their  departments,  and  the  city  comptroller 
shall  likewise  file  a  statement  of  tbe  amount 
required  by  the  police  department,  fire  depart- 
ment, and  the  remainder  of  the  general  fund, 
and  for  the  propose  of  paying  interest  for  the 
ensuing  year  on  the  public  debt  and  5  per  cent 
of  the  principal  thereof.  The  city  clerk  shall, 
not  later  than  the  second  Tuesday  of  October, 
place  such  estimates  before  the  city  council  for 
their  consideration,  and  the  council  shall  there- 
upon, by  resolution,  levy  such  sums  of  money 
as  may  oe  suflScient  for  the  several  purposes  for 
which  taxes  are  authorized,  not  exceeding  the 
limit  provided  by  law.  and  in  making  such 
levy  they  shall  take  into  consideration  the  esti 
mated  amount  that  will  be  received  by  the  city 
during  the  fiscal  year  from  licenses."  This 
section  evidently  contemplates  that  a  fund 
shall  be  raised  in  the  nature  of  a  general  fund, 
and  which  it  will  not  be  a  misnomer  to  call  tbe 
"general  fund,"  for  it  speaks  of  the  "remain- 
der of  the  general  fund."  And  in  other  sec- 
tions the  charter  speaks  of  payments  to  be 
made  out  of  the  general  fund.  Sections  118, 
125.  The  section  seems  to  contemplate  that  at 
least  the  amounts  required  by  the  police  de- 
partment and  fire  department  are  parts  of  the 
fund  denominated  the  "general  fund,"  for  they 
are  coupled  by  the  conjunction  "and"  with  "the 
remainder  of  the  general  fund."  There  are 
other  purposes  for  which  taxes  may  be  lawfully 
levied  which^ would  seem  appropriately  to  come 
within  the  designation  of  "general  fund."  Such 
are  moneys  for  the  payment  of  salaries  to  city 
ofiiicers,  the  expenses  of  the  health  department,of 
city  hospitals,of  lighting  and  cleaning  streets.of 
caring  for  tbe  sewers,  and  many  other  like 
purposes.  But  it  was  contemplated  that  the 
city  comptroller  should  make  and  file  an  esti- 
mate of  the  entire  amount  of  moneys  needed 
to  be  levied  for  such  general  fund.  The 
charter  only  requires  the  statement  to  specify 
the  amount  required.  It  is  not,  in  terms  at 
least,  required  to  specify  in  detail.  Nor  is  it, 
in  terms  at  least,  required  that  the  common 
council  specify,  in  detail,  the  items  which  go 
to  make  up  the  sum  which  it  levies.  Nor  is 
it  in  terms  limited  by  the  amount  estimated 
by  the  comptroller.  But  it  is  directed  to 
*•  levy  such  sums  of  money  as  may  be  suflS- 
cient  for  tbe  several  purposes  for  which  taxes 
are  authorized,"  up  to  the  limit  provided  by 
law.  This  seems  to  confide  to  the  judgment 
and  discretion  of  the  common  council  to  levy 
such  sums  as,  in  its  judgment,  are  sufl9cient 
for  all  the  several  purposes  for  which  taxes 
may  be  raised,  uncontrolled  by  the  estimates 
of  the  board  of  public  works  and  the  city 
comptroller.  It  would  seem  that  the  state- 
ments of  these  ofiScers  are  designed  for  aids  lo 
the  judgment  of  the  common  council,  rather 
than  for  limitations  upon  its  power.  This 
view  Seems  to  be  re-enforced  by  section  112  of 
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the  charier,  which  provides:  "  The  directions, 
hereby  given  for  the  assessing  of  lands  and 
personal  properly,  and  levying  and  collecting 
taxes,  shall  be  deemed  directory  only,  and  no 
error  or  informality  in  the  proceedings  of  any 
of  the  oflacers  entrusted  with  the  same,  not  af- 
fecting the  substantial  justice  of  tbe  tax,  shall 
vitiate  or  in  any  wise  affect  the  validity  of 
such  tax  or  assessment."  It  does  not  appear 
that  a  larger  sum  or  sums  were  levied  than 
were  sufiScient  for  the  several  purposes  for 
which  taxes  were  authorized,  nor  that  any 
error  or  informality  intervened  affecting  the- 
substantial  justice  of  the  tax;  and  while  it  is. 
realized  that  there  are  too  few  safeguards 
around  this  power  of  levying  municipal  taxes,, 
and  that  it  is  a  power  liable  to  be  abused,  and 
which,  very  likely  is  often  abused,  no  doubt  it 
is  a  subject  difiScult  of  adequate  regulation.^ 
This  regulation  is  within  the  province  of 
the  legislature,  not  within  that  of  the  court. 
The  court  can  only  enforce  the  law  as  it  is 
written  by  the  legislature.  And,  even  if  the- 
court  should  be  of  opinion  tliat  tbe  manner 
of  the  levy  of  this  particular  tax  was  so  irregu- 
lar as  to  render  the  levy  void,  still,  unless  it 
shall  also  appear  that  the  tax  is  excessive  or 
unequal  ana  unjust,  so  as  to  affect  its  substan- 
tial justice,  a  court  of  equity  will  not  inter- 
fere to  declare  it  invalid  or  to  restrain  its  col- 
lection, without  payment  of  the  tax.  Fiikld 
V.  Marinette  Countv,  62  Wis.  532;  Wisccmsin 
G.  B.  Co.  V.  Ashland  C<yunty,  81  Wis  1. 
So  no  ground  is  apparent  on  which  the  plain- 
tiff can  be  relieved  from  the  payment  of  thi» 
tax  as  a  condition  of  tbe  relief  which  be  seeks. 
The  special  assessments  for  street  improve- 
ments were  all  made  in  tbe  same  manner,  and 
all  have  a  common  vice.  Both  charters  un- 
der which  they  were  respectively  made  pro- 
vide that  the  benefits  shall  be  chargeable  to 
the  lots  or  parcels  to  be  assessed  "in  propor- 
tion to  tbe  benefits  secured  thereto."  All  of 
these  assessments  were  made  by  the  frontage 
rule.  In  each  case  the  whole  amount  of  ben- 
efits to  be  assessed  for  the  entire  improvement 
was  divided  by  the  number  of  feet  fronting  oik 
tbe  improvement.  This  found  the  benefit  ac- 
cruing to  each  separate  front  fool  fronting  on 
the  improvement.  The  benefit  to  each  front 
foot,  so  found,  multiplied  by  tbe  number  of 
front  feet  in  each  parcel,  produced  the  benefit 
which  was  assessed  against  such  parcel.  This 
so  called  "assessment"  was  made  in  the  ofl9ce 
of  the  city  engineer,  and  without  actual  view 
and  consideration,  by  the  board  of  public 
works,  of  the  benefits  actually  accruing  to 
each  parcel  by  reason  of  the  improvement.  It 
is  fundamental  that  the  assessment  of  benefits 
shall  be  made  by  the  rule  of  apportionment 
prescribed  by  the  charter;  and  where  tbe  rule 
of  actual  benefits  is  tbe  rule  prescribed,  as  In 
these  charters. such  benefits  can  be  assessed  only 
upon  an  actual  view  of  all  the  property  in  the  as- 
sessment district,  and  an  impartial  comparison 
and  estimation  of  the  benefits  actually  accruing 
to  each  parcel  from  the  improvement;  and  it 
roust  be  made  to  appear,  aflSrmatively,  that 
tbe  assessment  has  been  made  in  substantial 
compliance  with  the  authority  given  by  the 
charter.  Johnson  v.  Milwaukee,  AQ  Wis.  815; 
Watkins  v.  Ztcietusch,  47  Wis.  518;  Lieber- 
mann  v.  Milxcaukee,  89  Wis.  886,  and  cases. 
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'Cited  CD  pa^e  346,  89  Wis.;  Sprinofield  v.  Sale, 
127  111  859.  Id  Johnson  v.  Milwaukee  the 
court  says:  **  We  rest  our  decision,  DOt  upon 
the  rule  of  assessment,  but  upon  the  necessity 
^f  assessment,  fairly  and  actually  made,  upon 
actual  view  of  the  premises  to  be  assessed,  of 
the  benefits  actually  accruing  to  the  premises 
by  the  improvement.  This  must  have  rested, 
in  the  first  instance,  upon  the  judgment  and 
-conscience  of  the  commissioners  of  public 
works,  which  we  could  not  properly  have  re- 
Tiewed;  that  would  have  been  for  the  common 
council  firstly,  and  for  the  circuit  court  sec- 
ondly. But  we  can  require  the  apparent  exer- 
cise of  such  judgment  and  conscience,  in  an 
apparently  fair  and  just  assessment,  made  un- 
der the  conditions  of  the  statute,  by  the  board 
^f  public  works,  as  a  condition  precedent  to  a 
valid  charge  upon  the  property  assessed  for 
the  improvement.  And  where  it  is  apparent 
that  there  was  none  such,  it  is  our  duty  to 
hold  invalid  the  attempt  to  charge  the  prop- 
•erty  liable  to  assessment."  In  Liebermann  v. 
Milwaukee^  the  court  says:  **  The  assessment 
must  show  upon  its  face  that  the  board  has 
considered  and  passed  upon  all  questions 
made  material  by  the  statute,  and  the  results 
at  which  they  have  arrived.  That  which  tbe 
law  regards  as  of  the  substance  of  the  pro- 
ceeding, we  cannot  treat  as  immaterial,  nor 
can  presumptions  supply  its  place.  .  .  .  We 
must  therefore  bold  that  the  assessment  in 
question  is  void  on  its  face,  for  a  failure  to 
show  afilrmatively  that  it  was  made  in  con- 
formity with  the  authority  conferred  upon 
the  board  of  public  works  by  the  provisions  of 
the  charter  referred  to."  When  it  is  required 
that  the  assessment  shall  be  according  to  bene- 
fits accruing  to  each  parcel,  an  asse5;sment  by 
the  frontage  rule  does  not  show  affirmatively 
a  compliance  with  the  statute  While  such 
an  assessment  is  not  necessarily  erroneous,  it 
is  presumed  to  be  so,  unless  the  return  shows 
that  the  board  has  considered  that  matter,  and 
find  that  the  benefits  are  in  the  proportion  of  the 
frontage  of  each  parcel.  State  v.  Uurhon,  29 
JSr.  J.  L.  104;  State  v.  Jersey  City,  38  N.  J.  L. 
410;  (/Reilley  v.  Kingston,  114  N.  Y.  489; 
Springfield  v.  Sale,  supra. 

It  is  evident  that  these  assessments  each  fail 
to  show  upon  their  face  that  the  statute  which 
authorized  them  was  complied  with.  Hence 
they  must  be  held  to  be  void. 

The  plaintiflf's  land  was  not  liable,  at  all. 
to  assessment  for  the  Grand  avenue  improve- 
ment. It  did  not  front  or  abut  on  that  im- 
provement, and  so,  under  the  charter  of 
1889,  was  not  in  the  assessment  district. 

The  assessments  for  paving  Belknap  ave- 
nue, and  for  the  grading  of  Hill  and  Ritchie 
avenues,  were  made  after  the  enactment  of 
the  charter  of  1891.  The  former  charter  bad 
constituted  the  frontage  upon  the  improve- 
ment as  the  district  upon  which  benefits  were 
to  be  assessed.  The  new  charter  formed  no 
as.sessment  district,  but  declared  the  cost  of 
the  improvement  to  be  *'  chargeable  to  the  lots 
and  parcels  of  land  benefited  thereby."  The 
purpose  of  this  change  is  manifest.  It  is  fair 
and  just  that  each  parcel  of  property  benefited 
by  tbe  improvement  shall  bear  its  proportion- 
ate share  of  the  burden.  It  is  a  matter  of 
common  knowledge  that  property  lying  in  the 
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vicinity  of  such  improvements  often  dedyes 
important  benefits  from  them,  although  not 
fronting  upon  or  directly  contiguous  to  them. 
There  necessarily  devolved  upon  the  board  of 
public  works  the  duty  to  ascertain  and  deter- 
mine what  parcels  of  land  were  or  would  be 
benefited  by  the  improvement.— in  effect,  to 
determine  the  assessment  district.  It  was  tbe 
duty  of  that  board  to  include  within  the  limits 
of  the  assessment  district  all  parcels  of  land 
which,  in  its  judgment,  fairly  exercised, 
would  be  benefited.  In  the  case  of  these  last- 
named  assessments,  the  board  of  public  works 
entirely  disregarded  this  provision  of  the  new 
charter,  and  levied  the  assessments,  as  hereto- 
fore, upon  the  property  fronting  the  improve- 
ment only;  and  it  in  no  way  appears  that  tbe 
board  considered  the  matter,  or  determined,  in 
the  exercise  of  its  judgment,  that  no  oiber 
property  would  be  benefited.  So  wide  a  de- 
parture from  the  rule  of  the  statute  cannot  be 
without  important  effect  upon  the  validity  of 
the  assessment.  An  assessment,  under  this 
statute,  which  does  not  distribute  the  burden 
fairly  upon  all  the  property  benefited  by  the 
improvement,  cannot  be  just  and  equal.  While 
mere  errors  of  judgment  do  not  invalidate  it, 
it  must  appear  to  be  a  fair  attempt  at  com- 
pliance with  the  statute.  As  suggested  by 
Ryan,  Ch.  J.,  in  Johnmn  v.  Mthraukee,  supm, 
tbe  court  may  and  should  require  an  apparent 
exercise  of  the  judgment  and  conscience  of 
the  board  of  public  works,  in  an  apparently 
fair  and  just  assessment,  in  conformity  with 
the  directions  of  the  statute.  An  intentional 
omission  from  the  assessment  of  property 
benefited  must  necessarily  make  the  assessment 
unequal  and  unjust.  Weeks  v.  Milwaukee,  10 
Wis.  242-264.  These  assessments  were  made 
in  entire  disregard  of  the  statute,  and  are  pre- 
sumed to  be  unequal,  and  that  the  inequality 
is  sufficient  to  justify  the  interference  of  a 
court  of  equitv.  Hainan  v.  Rochester.  67  N. 
Y.  528,  586,  587;  Re  New  York  Protestant  E. 
Public  School,  75  N.  Y.  824.  And  becau5« 
the  defects  go  to  the  very  foundation  of  the 
assessment,  and  make  it  necessarily  unequal, 
the  plaintiiOf  is  not  required  to  pay  his  pro- 
portion of  the  assessment,  as  a  condition  of 
relief.  Hassan  v.  Rochester,  supra;  Mar^f*  v. 
Clark  County  Supers.  A3,  Wis.  502;  Meg^ett  v, 
Eau  Claire,  81  Wis.  326. 

In  the  cases  of  the  Belknap  avenue  im- 
provement and  the  grading  of  Grand  avenue, 
the  common  council  issued  and  sold  improve- 
ment bonds  upon  the  assessments.  This  it  is 
authorized  by  the  charter  (^^  131,  132)  t<»  do  as 
soon  as  the  amount  of  benefits  chargeable  to 
the  real  estate  has  been  "  finally  determined," 
and  the  contract  for  doing  the  work  has  been 
let.  after  giving  thirty  days'  notice,  by  publi- 
cation in  a  newspaper,  of  its  intention' to  issue 
such  bonds,  and  for  collecting  it  from  the 
property  assessed,  by  instalments,  as  special 
taxes (i^  186).  The  charter  (^  137)  also  provides 
that  "  no  action  shall  be  maintained  to  avoid 
an}[  of  the  special  assessments  of  [or?]  taxes 
levied  pursuant  to  the  same,"  after  such  im- 
provement bonds  have  been  issued;  and  that 
"said  bonds  shall  be  conclusive  proof  of  the 
I  regularity  of  all  proceedings  upon  which  the 
j  same  are  based."  The  right  to  question  tbe 
1  validity  of  these  assessments  and    bonda  in 
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A\ii8  action  is  denied,  upon  the  authority  of 
these  provisions  of  the  charter.  80  the  ques- 
tion is  presented  whether  the  right  of  the 
owner  to  contest  the  validity  of  these  assess- 
ments can  be  lawfully  taken  away  by  so 
short  a  limitation,  by  a  statute  which  pro- 
vides for  no  actual  notice.  The  assessments 
of  benelits  must  be  finally  complete  before 
the  contract  for  doing  the  work  can  be  let. 
i5  127.  The  contract  may  be  let  after  pub 
lication  of  notice  for  bids  for  one  week.  Af- 
ter the  contract  has  been  let.  the  improvement 
bonds  may  be  issued  after  thirty  davs'  no- 
tice by  publication  in  a  newspaper.  No  ac- 
tual notice  is  provided  for,  and  the  bonds  may 
be  issued  before  the  work  has  commenced. 
iio  that,  if  the  statute  is  sustained  as  a  valid 
limitation,  its  bar  may  be  complete  within 
forty  days  after  the  assessment  is  finally  deter- 
mined, and  regardless  of  the  fact  whether  the 
owner  has  acquired  actual  knowledge  of  the 
proceedings  against  his  property.  These  are 
proceedings  whereby  property  is  to  be  taken 
in  inritum.  No  man's  property  can  be  law- 
fully taken  or  taxed  but  by  due  and. regular 
process  of  law;  nor  forfeited  except  by  his 
own  omission  seasonably  to  assert  his  right. 
It  has  been  already  demonstrated  that  these 
assessment  proceeaings  are  not  due  process  of 
law,  and  are  invalid  to  deprive  the  plaintiff  of 
his  property.  So  the  plaintiff's  property  has 
not  been  effectually  taken  by  these  proceedings 
unless  the  plaintiff  has  debarred  himself  from 
<;on testing  the  validity  of  the  proceedings  by 
his  own  laches;  and  this  depends  upon  the 
validity  of  this  statute  as  a  statute  of  limita- 
tious.  All  statutes  of  limitation  proceed  upon 
the  theory  that  the  party  has  forfeited  his 
right  to  assert  his  title,  in  the  law,  by  lapse  of 
time  and  omission  to  assert  it.  This  neces- 
sarily presupposes  that  a  full  and  fair  oppor- 
tunity has  been  afforded  him  to  try  his  right 
in  the  courts;  for  it  cannot  justly  be  considered 
that  he  is  in  default  and  laches  until  such  just 
opportunity  has  been  afforded  him,  and  he  has 
failed  to  avail  himself  of  it.  Any  attempt  to 
cut  off  his  right  without  having  afforded  him 
such  just  'and  reasonable  opportunity  is  not 
properly  a  statute  of  limitations  at  all.  It  sav- 
ors rather  of  spoliation  and  plunder.  Cooley, 
Const.  Lim.  6th  ed.  449.  No  doubt  under  a 
statute  which  provides  for  actual  notice  to  the 
owner,  a  shorter  limitation  could  be  held  rea- 
sonable than  where  constructive  notice  only  is 
provided.  Untler  this  statute,  many  an  owner 
may.  without  fault,  be  without  actual  knowl- 
•ed^e  of  the  pendency  of  proceedings  ajrainst 
his  property,  until  the  bar  of  this  statute  has 
foreclosed  "his  right;  and  this  may  all  well 
happen  before  any  work,  such  as  might  arrest 
the  attention  of  resident  owners,  is  actually 
commenced  under  the  contract.  It  is  not 
questioned  that  all  the  proceedings  relating  to 
the  assessment  may  be  supported  on  notice  by 
publication  only;  but  the  fact  that  the  notice 
provided  for  is  constructive  only  is  an  element 
proper  to  be  considered  in  determining  whether 
the  lime  limited  affords  reasonnble  opportunity 
for  the  owner  to  assert  his  right.  No  doubt 
such  time  should  be  allowed  as  would  give  a 
i*easonable  chance  to  acquire  actual  knowledge 
of  the  pendency  of  proceedings  airainst  his 
property,  and  to  ascertain  and  assert  his  rights. 
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No  absolute  rule  can  be  laid  down  as  to  what 
length  of  time  will  be  deemed  reasonable  for 
the  government  of  all  cases  alike.  Different 
circumstances  require  different  rules.  What 
would  be  reasonable  in  one  class  of  cases 
would  be  entirely  unreasonable  in  another. 
Wheeler  v.  Jachfon,  137  U.  S.  245,  255,  34  L. 
ed.  659,  663.  While  it  is  np  doubt  convenient 
and  desirable,  on  the  part  of  the  municipality, 
that  all  questions  in  respect  to  the  validity  of 
such  proceedings  shall  be  put  at  rest  as  soon  as 
may  be,  still  there  is  no  such  exigency  as  to 
justify  even  an  apparently  unfair  abbreviation 
of  the  rights  of  property  owners  or  undue 
advantage  taken.  The  time  allowed  should  be 
ample  to  afford  a  reasonable  probability  that 
he  would  become  informed  of  the  proceedings 
against  his  property,  and  be  fairly  able  to 
assert  his  right,  before  it  is  finally  barred.  It 
is  considered  that,  plainly,  this  statute  does 
not  afford  such  reasonable  opportunity,  and 
cannot  be  sustained  as  a  valid  limitation.  A 
short  statute  of  limitation  is  not  an  allowable 
substitute  for  due  process  of  law.  It  is  utterly 
subversive  of  that  constitutional  protection  to 
private  rights  of  property.  The  fact  that  such 
short  limitations  have  been  sustained  by  some 
courts  does  not  persuade  the  court  that  they 
are  just  and  supportable  on  principle. 

But  it  is  said  the  plaintiff's  remedy  is  limited 
to  an  appeal  from  the  assessment.  It  is  true 
that  an  apj>eal  is  given  to  the  owner  who  feels 
uggrieved  by  the  determination  of  the  board  of 
public  works;  but  this  appeal  does  not  stay 
the  progress  of  the  work  if  the  contract  has 
been  let,  nor  the  issuing  of  the  certificate 
against  the  lot  for  the  benefit  assessed;  and,  in 
case  the  appellant  succeeds  on  his  appeal,  the 
only  remedy  given  him  is  that  *Mhe  difference 
between  the  amount  charged  in  the  certificate 
so  issued  and  the  amount  adjudged  to  be  paid 
as  benefits  accruing  to  the  real  estate  described 
in  the  certificate  shall  be  paid  by  the  city  out 
of  the  general  fund."  Section  125.  It  is  also 
declared  that  the  appeal  so  given  ''shall  be  the 
only  remedy  of  the  owner  of  any  parcel  of 
land  ...  for  the  redress  of  any  grievance 
he  may  have  by  reason  of  the  making  of  such 
improvement."  Section  126.  It  is  obvious  that 
upon  this  appeal  only  the  proper  amount  of 
benefits  to  the  particular  lot  can  be  investi- 
gated. No  remedy  appropriate  to  any  other 
wrong  is  given.  It  furnishes  no  remedy  by 
which  to  avoid  an  unequal  and  void  assess- 
ment. Clearly,  the  appeal  is  no  adequate 
remedy  for  the  lot  owner  in  this  case;  and  it 
will  not  be  presumed  that  the  legislature  in- 
tended the  appeal  given  to  be  the  exclusive 
remedy,  except  as  to  matters  which  can  be 
redressed  upon  the  appeal.  Pier  v.  Fond  dn 
Lac.  38  Wis.  470. 

The  Columbian  Fair  stone  tax  was  altogether 
unauthorized  and  void. 

It  was  error  to  limit  the  amount  of  costs  to 
be  recovered  to  $30.  The  court  had  exhausted 
its  power  over  the  matter  of  the  costs  when  it 
had  determined  that  the  plaintiff  should  re- 
cover them.  The  law  determines  their  amount. 
Rev.  Stat.  2918,  subsec.  7;  Id.  t^  2921;  Be  Car- 
rolVs  Will  53  Wis.  228. 

The  judgment  should  be  reversed  on  l)Oth 
appeals.  On  payment  of  the  sum  of  $421  the 
taxes  for  general  fund  hereby  held  valid,  and 
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tbe  sum  Of  $4,497.80,  for  taxes  and  agsessment 
conceded  by  both  parties  to  be  valid, — in  all, 
the  sum  of  $4,968.80,  with  legal  interest;  that 
is,  with  interest  at  the  rate  of  7  per  cent  per 
annum  up  to  March  27,  1893,  and  6  per  cent 
per  annum  thereafter  up  to  the  time  of  pay- 
ment {Pierce  v.  8chutt,  20  Wis.  424;  State  v. 
Guenther,  87  Wis.  675).— the  tax  certificate 
and  the  several  special  assessments,  hereby  de- 


clared void;  and  the  tax  for  the  Columbian 
Fair,  should  be  vacated  and  set  aside. 

The  judgment  of  the  Ctrcvit  Court  is  rettmd 
on  both  appeals,  and  the  cause  remanded,  with 
directions  to  render  a  judgment  in  accordance 
with  this  opinion. 

Marshall,  J.,  took  no  part 

Petition  for  rehearing  denied  March  10, 1896. 
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One  who  sells  a  foldinip  bed»  represent- 
iiiff  it  to  be  safe  for  use  when  be  knows  It  to 
be  dangerous,  is  liable  for  injuries  caused  by  the 
defects  in  the  bed  to  any  person  who  uses  it.  ai- 
thouirh  there  may  be  no  privity  of  contract  be- 
tween them. 

(January  21. 1806.) 

APPEAL  by  plaintiff  from  a  judirment  of 
the  Superior  Court  for  the  Cit?  and  County 
of  San  Francisco  in  favor  of  defendants  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  a  defect 
in  furniture  sold  by  defendants  under  a  war- 
ranty of  iitness  for  tbe  use  to  which  it  was  to 
be  applied.    Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Clement,  Gannon,  Kline,  & 
Stradley,  for  appellant: 

Where  a  manufacturer  sells  an  article  which 
is  so  defectively  constructed  as  to  render  it 
dangerous  to  human  life,  and  a  third  person  is 
injured  by  reason  of  such  defective  construc- 
tion, the  manufacturer  is  liable  in  damages  to 
such  third  person  for  his  injury,  for  the  reason 
that  a  duty  devolves  upon  the  manufacturer 
toward  third  persons,  independently  of  any 
privity  of  contract,  to  use  care  in  the  construc- 
tion of  such  article;  and  this  rule  applies  to 
vendors  having  knowledge  of  the  defects. 

Beaten  v.  Pender,  L.  R.  11  Q.  B.  Div.  506; 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  Coughtry  v.  Glebe  Woolen  Co.  56  N. 
Y.  134,  15  Am.  Rep.  887;  Dentin  v.  Smith,  89 
N.  Y.  470.  42  Am.  Rep.  811;  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64;  Davidson 
V.  Nichols,  11  Allen,  519;  McDonald  y.  SnelUng, 
14  Allen.  290.  92  Am.  Dec.  768:  Norton  v. 
^Sewall.  106  Mas.s.  148,  8  Am.  Rep.  298;  Elkins 
V.  McKean,  79  Pa.  498;  Hourigan  v.  Noicell, 
110  Mass.  470;  Whittaker's  Smith,  Neg.  pp. 
10-17.  note;  Callahan  v.  Warne,  40  Mo.  181; 
Thomp.  Neg.  p.  282,  ^  2;  Shearm.  &  Redf. 

Note.— As  to  liability  to  third  persons  for  sale  of 
(lanfferous  article,  see  also  Schubert  v.  J.  R.  Clark 
Co.  (Minn.)  15  L.  R.  A.  818;  Heizer  v.  KIngsland  &  D- 
Mfg.  Co.  (Mo.)  16  L.  R.  A.  821:  also,  as  to  sale  of  dan- 
irerouB  food  or  drug,  see  note  to  Craft  v.  Parker 
(Mich.)  21  L.  R.  A.  139. 
31  L.  R  A. 


Neg.  4th  ed.  §  117;  Davis  v.  Ouamieri,  45  Ohio 
St.  470;  Fleet  v.  Hollenkemp,  13  B.  Mon.  219. 

Respondents  are  liable  for  the  injury  com- 
plained of  because  of  their  false  representations 
as  to  the  safety  of  the  bed. 

Langndge  v.  Levy,  2  Mees.  &  W.  519,  4 
Mees.  &  W.  887;  Shearm.  &  Redf.  Neg.  4th  ed. 
§117;  Wellington  v.  Downer  Kerosene  Oil  <\ 
supra;  JJeiser  v.  Kingsland  <ft  D.  Mfg.  Co.  110 
Mo.  605,  15  L.  R.  A.  821;  1  Wait,  Act.  &  Def. 
pp.  137,  188. 

Mr,  George  E.  Lawrence*  for  respond- 
ent: 

Without  the  warranty  or  representations  de- 
fendants would  not  be  liable  to  their  vendees. 

Civil  Code,  t^  1764. 

The  principle  applying  would  be  that  of  fa- 
vent  emptor. 

Civil  Code,  §  1767;  Johnson  v.  Poieers,  6> 
Cal.  179;  Byrne  v.  Jansen,  50  Cal.  624. 

This  action,  being  based  upon  the  contract, 
cannot  be  maintained  for  the  reason  that  tbe 
complaint  shows  there  was  no  privity  of  con 
tract  between  plaintiff  and  defendants. 

Winterbottom  v.  Wright,  10  Mees.  &  W.  109; 
Lasee  v.  Clute,  51  N.  Y.  494.  10  Am.  Rep.  638: 
lAwp  V.  Lite/tjield,  42  N.  Y.  851,  1  Am.  Rep. 
548;  Jones  v.  George.  61  Tex.  845.  48  Am.  Rep. 
280;  Burdick  v.  Cheadle,  26  Ohio  St.  393.  20 
Am.  Rep.  767;  Maguire  v.  Magee,  22  W.  N.  C. 
159;  Neeker  v.  Harvey,  49  Mich.  518;  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195.  25  L.  ed. 
621;  Deford  v.  State,  30  Md.  195;  Marnn  Safe 
Co.  V.  Ward,  46  N.  J.  L.  19;  Sproul  v.  Htm- 
mingway,  14  Pick.  1,  25  Am.  Dec.  850;  Mattn 
V.   Chicago,  R  I.  <fe  P.  R.  Co.  86  Mo.   350: 
Lampert  v.  Ixiclede  Gaslight  Co.  14  Mo.  A  pp. 
376;  Gordon  v.  Livingston,  12  Mo.  App.  267; 
Roddy  y,  Missouri  P.  R.  Co.  104  Mo.  284,  12  L. 
R.  A.  746;  Blakemore  v.  Bristol  d  E.  R.  Co.  y^ 
El.  &  HI.  1035;  Curtin  v.  Somerset,  140  Pa.  70. 
12  L.   R."  A.   822(1891);  Hapson  v.  Cubitt,  9 
Mees.  &  W.  710:  Marvin  Safe  Co.  v.   Ward,  46 
N.  J.  L.  19;  Nickerson  v.  Bridget  ori  Hydra  ulic 
Co.  46  Conn.  24,  83  Am.  Rep.  1;  Davis  v.  CiiU' 
ton  Waterworks  Co.  54  Iowa,  59,  87  Am.  Rep. 
185;  1  Thomp.  Neg.  pp.  232-288;  Whart.  Xecr. 
2d  ed.  pp.  367-869;  Boswell  v.  /^arrf.  8Cal.  469, 
68  Am.  Dec.  845;  Fanioy  v.  Seales,  29  Cal.  249: 
Albany  v.  Cunliff,  2  N.  Y.  171;  Bailey  x.  New 
York,  8  Hill,  531. 

This  action  cannot  be  maintained  on  tbe 
ground  of  negligence  for  the  reason  that  duty 
is  an  essential  element,  and  defendants  owed 
no  duty  to  plaintiff. 

Shearm.  &  Redf.  Neg.  4lh  ed.  §  8;  National 
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^r.  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
621;  Losee  v.  Clute,  51  N.  Y.  494,  10  Am.  Rep. 
63b;  Marvin,  Safe  Co.  v.  Ward,  46  N.  J.  L.  19; 
Nickerson  v.  Bridgeport  Hydraulic  Co.  46  Good. 
24,  88  Am.  Rep.  1;  Winterbottom  v.  Wright,  10 
Mees.  &  W.  109;  Heaten  v.  Pender,  L.  R.  9  Q. 
B.  Div.  303,  L.  R.  11  Q.  B.  Div.  508;  Thomai 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455; 
CuTtin  V.  Somerset,  140  Pa.  80, 12  L.  R.  A.  822; 
2Thomp.  Neg.  p.  1227,  §2. 

Ad  action  which  in  substance  depends  upon 
a  breach  of  contract  cannot  be  brought  by  any 
person  not  a  party  to  the  contract,  even  though 
it  be  presented  in  the  form  of  an  action  for  tort. 

Longmeid  v.  Holliday,  6  Exch.  761. 

This  folding  bed  cannot  with  any  regard  to 
the  accurate  use  of  language  be  termed  a  dan- 
gerous instrument. 

Loop  V.  Litchfield,  42  N.  Y.  851,  1  Am.  Rep. 
548:  Ueizer  v.  Kingsland  db  D.  Mfg,  Co.  110 
Mo.  615,  15  L.  R.  A.  821;  Boddyv.  Missouri  F. 
B.  Co.  104  Mo.  284.  12  L.  R.  A.  746. 

Plaintiff  occupied  the  bed  at  the  request 
and  invitation  of  Mr.  and  Mrs.  Apperson,  and 
not  at  the  request  of  defendants,  and  therefore 
she  is  not  entitled  to  recover. 

Blakemore  v.  Bristol  <fc  E.  B.  Co.  8  El.  &  Bl. 
1085;  Whart.  Neg.  pp.  867-870. 

Fraud  in  misrepresentations  can  only  be  sued 
on  by  the  person  to  whom,  or  to  whom  it  is 
intended,  the  statement  shall  be  made,  and 
who  in  consequence  thereof,  and  confiding 
therein,  has  been  injured. 

8  Am.  &  Eng.  Enc  Law,  p.  648;  lAinqridge 
V.  Levy,  2  Mees.  «&  W.  519,  4  Mees.  &  W.  387; 
Blakemore  v.  Bristol  db  E.  B.  Co.  supra ; 
Wood's  Mayne,  Damages,  1st  Am.  ed.  |  83, 
p.  116. 

Britt,  C.  filed  the  following  opinion: 
It  is  alleged  in  the  complaint  in  this  case, 
among  other  things,  that  defendants  were 
enj]:aged  as  copartners  in  the  business  of  sell- 
ing household  furniture,  and  that  among  the 
wares  dealt  in  by  them  were  certain  folding 
beds,  which  were  represented  and  warranted 
bv  defendants  to  their  customers  and  the  pub- 
lic to  be  safe  for  use ;  that  defendants,  in  the 
course  of  said  business,  sold  and  delivered 
one  of  said  beds  to  a  Mr.  Apperson  and  his 
wife,  and  expressly  represented  and  war- 
ranted to  them  that  such  bed  was  so  con- 
structed that  it  would  stand  upright  against 
the  wall  during  the  daytime,  inclosing  nec- 
essary bed  furniture,  and  at  night  its  front 
could,  with  little  effort,  be  lowered  to  a  hori- 
zontal position,  by  means  of  hinges  at  the 
bottom  ;  that  a  solid  piece  of  iron  inclosed  in 
framework  at  the  back  of  the  bed  acted  as  a 
balance  to  the  front  part  while  being  lowered, 
and  rendered  it  easy  to  raise  or  lower  the 
same  with  perfect  safety  ;  that,  as  soon  as  the 
front  part  was  lowered,  the  legs  of  the  same 
would  automatically  descend,  and  securely 
lock  themselves,  so  that  the  outer  end  of  the 
bed  would  be  firmly  supported  in  its  hori- 
zontal position  upon  its  said  legs.  It  is 
further  alleged  that  there  was  an  inherent  and 
latent  defect  in  said  bed,  so  that  the  said  legs 
would  sometimes  fail  to  adjust  and  secure 
themselves,  with  the  result  that,  if  any 
weight  should  be  placed  on  the  bed,  the  heavy 
upright  frame  would  be  precipitated  with 
Z\  L.  R.  A. 


such  force  upon  the  lowered  portion  of  the 
bed  as  to  crush,  wound,  and  even  kill  any 
one  reclining  thereon,  and  that  such  defect 
rendered  the  bed  dangerous  to  all  who  might 
use  it ;  that  defendants,  with  full  knowledge 
of  such  defect  and  of  such  danger,  sold  the 
bed  to  the  Appersons,  without  warning  them 
thereof,  and  assured  them  that  it  was  per- 
fectly safe ;  that  plaintiff  rented  a  room  from 
the  Appersons,  and,  on  the  day  the  bed  was 
purchased  from  defendants  by  them,  it  was 
placed  in  such  room  for  plaintiff  to  sleep 
on ;  that  a  few  days  later  the  plaintiff,  being 
about  to  retire  for  the  night,  opened  and  let 
down  the  bed,  and,  the  legs  thereof  being 
apparently  secure,  she.  in  the  course  of  her 
preparations  for  retiring,  leaned  with  her  left 
arm,  upon  the  side  of  the  bed ;  and,  while 
she  was  in  this  attitude,  the  heavy  upright 
framework  of  the  bed  fell  forward  and  down- 
ward, upon  the  horizontal  part,  and  upon  the 
plaintiff,  breaking  her  arm,  and  otherwise 
injuring  her,  to  her  damage,  etc.  A  de- 
murrer to  this  complaint,  on  the  ground  that 
it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  was  sustained,  and  judg- 
ment passed  for  defendants. 

The  complaint  is  faulty  in  not  stating  di- 
rectly that  the  fall  of  the  bed  was  caused  by 
the  latent  defect  described,  but,  as  the  argu 
ment  of  the  parties  has  proceeded  on  the  the- 
ory that  such  was  the  fact,  we  may  join  in 
that  assumption.  SeJiubert  v.  J.  B.  Clark  Co. 
49  Minn.  885,  15  L.  R.  A.  818.  We  agree 
that  the  action  cannot  be  sustained  on  the 
ground  of  any  privity  of  contract   between 

flaintiff  and  defendants,  for  there  was  none, 
f  a  tradesman  sells  or  furnishes  for  use  an 
article  actually  unsound  and  dangerous,  but 
which  he  believes  to  be  safe,  and  warrants 
accordingly,  he  is  not  liable  for  injuries  re- 
sulting from  its  defective  or  unsafe  condition 
to  a  person  who  was  neither  a  party  to  the 
contract  with  him,  nor  one  for  whose  benefit 
the  contract  was  made.  Coughtry  v.  Olobe 
Woolen  Co.  56  N.  Y.  127;  15  Am.  Rep.  887 ; 
Ueizer  v.  Kingsland  db  D.  Mfg.  Co.  110  Mo. 
605,  15  L.  R.  A.  821 ;  Winterbottom  v.  Wnght, 
10  Mees.  &  W.  109  (the  leading  case)  ; 
Shearm.  &  Redf.  Neg.  §  116;  1  Beven,  Neg. 
pp.  60,  et  seq»  But  when  the  seller,  as  in  the 
case  made  by  the  complaint  before  us,  rep- 
resents the  article  to  be  safe  for  the  uses  it 
was  designed  to  serve,  when  he  knows  it  to 
be  dangerous,  because  of  concealed  defects, 
he  commits  a  wrong  independent  of  his  con- 
tract, and  brings  himself  within  the  opera- 
tion of  a  principle  of  the  law  of  torts.  "It 
is  well  settled  that  a  man  who  delivers  an 
article,  which  he  knows  to  be  dangerous  or 
noxious,  to  another  person,  without  notice 
of  its  nature  and  qualities,  is  liable  for  any 
injury  which  may  reasonably  be  contem- 
plated as  likely  to  result,  and  which  does  in 
fact  result,  therefrom,  to  that  person  or  any 
other,  who  is  not  himself  in  fault.  **  Welling- 
ton v.  Downer  Kerosene  Oil  Co.  104  Mass.  64, 
Ser  Gray,  J.  ;  Schubert  v.  J.  B.  Clark  Co.  49 
linn.  881,  15  L.  R.  A.  818;  ElHns  v.  Me- 
Kean,  79  Pa.  493 ;  Shearm.  &  Redf.  Neg.  § 
117.  See  Civil  Code,  ^§  48,  1708.  Thelia- 
bility  of  the  wilful  wrongdoer  in  like  in- 
stances is  recognized  in  several  cases  cited 


222 


California  Supkbmk  Ck)URT. 


Jan.^ 


in  support  of  the  judgment.  Longmeid  v. 
Hollidap,  6  Exch.  765ri/e»>^  v.  Kingsland 
<fc  D.  Mfg,  Co.,  supra. 

The  fact  insisted  upon  by  respondents  that 
a  bed  is  not  ordinarily  a  dangerous  instru- 
mentality is  of  no  moment  in  this  case.  If 
mere  non-feasance  Or  perhaps  misfeasance 
were  the  extent  of  the  wrong  charged  against 
defendants,  that  consideration  would  be  im- 
portant (Thomas  v.  Windiester,  6  N.  Y.  397, 
57  Am.  Dec.  455)  ;  but  the  fact  that  such  ar- 
tides  are  in  general  not  dan/^rerous  would 
seem  to  enhance  the  wrong  of  representing 
one  to  be  safe  for  use  when  known  to  be 
really  unsafe,  for  the  danger  is  thus  rendered 
more  insidious. 

Nor  is  the  further  point  that  the  chain  of 
causation  implicating  defendants  in  the  in- 
jury was  broken  by  the  intervention  of  the 
Appersons,    as  the  persons   who   furnished 


^the  bed  immediately  to  plaintiff,  available 
to  defendants  on  this  appeal.  To  have  that 
effect,  it  must  appear  that  the  Apoersona. 
knew  of  the  defect  in  the  structure  of  "the  bed, 
and  so  were  a  culpable  intervening  cause, 
and  this  does  not  appear  on  the  face  of  the 
complaint.  Pastene  v.  Adams,  49  Cal.  87  :  1 
Beven,  Neg.  p.  76.  The  judgment  should  be- 
reversed,  with  instructions  to  the  court  below 
to  overrule  the  demurrer. 

We  concur :    HayBes,  C.  ;  Belcher,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, tJie  judgment  is  reversed,  with  instruc- 
tions to  the  court  below  to  overrule  the  de- 


Rehearing  denied. 
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QUEEN  CITY  MANUFACTURING  COM- 
PANY,  Appt, 

V. 

P.  E.  BLALACK. 
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1.  The  objection  that  the  f^round  of  an 
attachment  sued  out  on  a  lar^e  demand  con. 
sisting  of  many  items,  some  of  which  are  due  and 
others  not,  is  maintainable  only  as  to  a  few  of 
them  as  representlnflr  del)ta  frauduleotty  con- 
tracted, must  be  made  in  the  trial  court  to  be 
available  on  api^eal. 

2»  A  reversal  will  not  be  awarded  for 

the  ffrantioff  of  erroneous  instructions  to  the  ap- 
pellee if  the  appellant  has  himself  asked  and  re- 
ceived the  same  instructions. 

8*  A  defendant  in  attachment  who  ap- 
pears in  open  conrt  and  consents  that 
jndgrment  may  be  entered  for  the  full 
sum  demanded  cannot  on  appeal,  where  the 
declaration,  notes,  and  open  accounts  sued  on 
are  absent  from  the  record,  without  exception 
taken  at  the  trial  on  the  (rround  that  they  were 
not  filed,  assert  that  the  debt  sued  for  was  not 
due,  or  that  the  notes  and  accounts  were  not 
filed. 

4.  The  shipping:  by  an  insolvent  cor- 
poration of  its  manuDsctnred  products 
out  of  the  state  to  fill  orders  by  which  the 
g^oods  were  to  be  delivered  In  other  states,  so  that 
they  remain  its  property  when  sent  out  of  the 
state,  is  a  removal  of  its  property  beyond  the  state 
which  constitutes  a  ground  for  attachment,  al- 
though its  business  cannot  be  successfully  con- 
ducted unless  the  property  is  sent  outside  the 
state  for  sale. 

(Januarys,  18»6.) 


NOTB.— Decisions  as  to  the  rlflrht  of  attachment 
for  removal  of  p.operty  from  the  state  in  regular 
course  of  business  seem  not  to  be  numerous.  The 
subject  is  somewhat  developed  by  the  present  de- 
cision. 

For  fraud  which  will  sustain  an  attachment,  see 
note  to  Weare  Commission  Co.  v.  Dniley  (lil.)  30  L. 
EL  A.  465. 

81  L.R.  A. 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lauderdale  County 
in  favor  of  plaintiff  in  an  attachment  pnx^eed- 
ing  to  collect  a  debt.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.     Mcintosh    Sb    Mcintosh    and 
Hamm,  Witherspoon»  ft  Witherspoon 
for  appellants. 
Messrs,  MiUer  &  Baskin  for  appellee. 

Cooper,  Cb.  J.,  delivered  the  opinion  of 
the  court : 

The  appellee  sued  out  an  attachment 
against  the  Queen  City  Manufacturing  Com- 
pany to  recover  the  sum  of  $7»500,  claimed  to- 
be  due  **  on  an  open  account  and  notes. "  The 
grounds  of  attachment  stated  were :  (1)  That 
the  defendant  had  removed,  or  was  about  to 
remove,  its  property  out  of  the  state ;  C2)  that 
it  had  assigned  or  disposed  of,  or  was  about 
to  assign  or  dispose  of,  its  property  or  rights 
in  action,  or  some  part  thereof,  with  intent 
to  defraud  its  creditors ;  (8)  that  it  had  prop- 
erty or  rights  in  action  which  it  concealed 
and  unjustly  refused  to  apply  to  the  payment 
of  its  debts:  (4)  that  it  fraudulently  con- 
tracted the  debt  or  incurred  the  obligation 
for  which  suit  was  about  to  be  brought.  The- 
defendant,  by  its  plea  in  abatement,  traversed 
the  grounds  of  suing  out  the  attachment  as. 
set  out  in  the  plaintiff's  affidavit,  and  on  this- 
plea  the  case  was  submitted  to  a  jury,  which 
found  that  the  attachment  was  rightfully  sued 
out.  The  defendant,  having  lost  on  the  issue- 
thus  made,  declined  to  plead  to  the  merits, 
but  consented  in  open  court  that  the  debt  sued 
for  was  correct  ana  owned  by  it  to  the  plain- 
tiff, and  that  judgment  might  be  rendered 
therefor,  which  was  accordingly  done. 

The  fourth  ground  of  attachment  alleged  by 
the  plaintiff,  tiz.  that  the  defendant  fraud u'- 
lently  contracted  the  debt  sued  on,  is  the  only 
one  stated  in  the  affidavit  upon  which,  under 
our  statute,  an  attachment  may  be  issued  on 
a  debt  not  due.  Counsel  for  appellant  earn 
estly  contends  for  a  reversal  of  the  judgment. 
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appealed  from  on  the  ground  that  a  large  part 
of  the  demand  sued  on  was  not  due  'Vvhen  the 
attachment  was  sued  out,  and  because  as  to  no 
part  of  the  debt  except  the  sum  of  $300,  aris- 
ing in  a  distinct  transaction,  is  there  a  sug- 
gestion in  the  evidence  tending  to  show  it 
to  have  been  fraudulently  contracted.  The 
argument  is  that  to  maintain  the  verdict  and 
judgment  will  be  to  permit  the  plaintiff  to 
have  recovery  on  a  large  part  of  his  demand, 
for  which,  on  the  most  favorable  interfer- 
ence for  him  which  can  be  drawn  from  any 
view  of  the  evidence,  he  was  not  entitled 
either  to  sue  out  an  attachment  or  to  sue  in 
the  common  action.  The  difficulty  against 
which  the  appellant  contends  in  this  respect 
is,  (1)  that  a  case  is  sought  to  be  here  tried 
which  was  not  tried  in  the  lower  court ;  (2) 
that  the  defendant,  by  its  own  instruction 
(the  sixteenth),  submitted  to  the  jury  the 
proposition  that  the  attachment  was  main- 
tainable if  any  one  or  more  of  the  srrounds 
alleged  was  true ;  and  (8)  because  it  does  not 
certainl  V  appear  from  the  record  that  an^  part 
of  the  debt  was  not  due  when  the  writ  was 
sued  out.  We  fully  appreciate  the  disadvan- 
tage to  which  a  defendant  may  be  subjected 
when  an  attachment  is  sued  out  on  a  -large 
demand,  consisting  of  many  items  some  of 
which  are  due  and  others  not,  and  the  ground 
of  attachment  is  maintainable  only  as  to  a  few 
of  them  as  representing  debts  fraudulently 
contracted.  But  the  defendant  should  object 
in  the  trial  court  to  such  proceeding,  in 
order  that,  the  court's  attention  being  di- 
rected to  the  matter,  the  correction  may  be 
there  applied.  It  is  settled  by  several  dis- 
tinct decisions  in  this  state  that  a  reversal 
will  not  be  awarded  here  for  the  granting  of 
erroneous  instructions  to  the  appellee  if  the 
appellant  has  himself  asked  and  received  the 
same  instructions,  for  we  cannot  say  that 
the  jury  was  misled  by  the  instructions  of 
the  appellee  rather  than  by  those  of  the  ap- 
pellant, and  one  mav  not  complain  of  action 
which  he  has  himself  invoked.  Liverpool  d 
L.  <fc  G,  Ins.  Co,  V.  Van  Os,  63  Miss.  431 
56  Am.  Rep.  810. 

No  declaration  appears  in  the  record,  but 
the  clerk  certifies  that  one  was  on  file, 
which  has  been  lost  from  the  files.  The  notes 
and  open  accounts  upon  which  the  suit  was 
brought  are  also  absent  from  the  record,  but 
no  exception  was  taken  in  the  court  below 
to  the  trial  of  the  cause  on  the  ground  that 
they  had  not  been  filed,  and  the  defendant 
appeared  in  open  court,  and  consented  that 
judgment  might  be  entered  for  the  full  sum 
demanded.  Under  these  circumstances  the 
defendant  cannot  now  assert  that  the  debt 
sued  for  was  not  due,  or  that  the  notes  and 
accounts  were  not  filed  in  the  cause. 

The  principal  controversy  in  the  court  be- 
low seems  to  have  been  over  the  proposition 
that  the  general  assignment  made  by  the  de- 
fendant the  day  after  the  attachment  was  sued 
out,  and  which  it  was  confessedly  about  to 
make  at  the  time  the  writ  was  issued,  was  a 
fraudulent  assignment,  and  to  this  issue  the 
instructions  were  chiefly  directed.  But  upon 
31  L.  R.  A. 


another  of  the  issues  presented  by  the  plead- 
ings we  think  the  law,  on  the  facts  disclosed 
by  the  record,  was  with  the  plaintiff,  and  en- 
titled him  to  the  verdict.  The  plaintiff  in- 
troduced in  evidence  the  books  of  the  rail- 
roads doing  business  at  Meridian,  and  the 
clerks  and  employees  of  said  roads,  and  by 
them  proved  that  the  defendant,  at  times- 
when  the  other  evidence  shows  it  to  have 
been  insolvent,  was  engaged  in  shipping  its 
manufactured  products  out  of  the  state.  To 
meet  this  evidence  the  defendant  introduced 
evidence  to  show  that  the  goods  sent  out  of 
the  state  were  shipped  out  to  fill  orders  sent 
from  other  states,  and  that  in  fact  the  goods* 
shipped  were,  when  shipped,  the  property  of 
the  consignees.  But  this  evidence  shows  that 
In  several  instances  the  goods  were  to  be  de- 
livered by  the  defendant  in  the  other  states, 
and  so  remained  its  property  when  sent  out  of 
the  state.  The  consignments  to  the  Hatcher 
Manufacturing  Companv,  so  far  as  can  be 
gathered  from  the  record,  were  under  a  con- 
tract requiring  delivery  of  the  property  at?. 
Columbus,  Oa.,  and,  since  the  goods  re- 
mained the  property  of  the  defendant  until 
delivered,  the  shipment  thereof  was  a  re- 
moval of  the  property  of  the  defendant  beyond- 
the  state,  and  subjected  it  to  attachment.  We- 
say  this  appears  to  have  been  the  case,  for, 
although  the  contract  under  which  these  ship- 
ments were  n\ade  seems  to  have  been  intro- 
duced in  evidence,  we  have  been  unable  to 
find  it  copied  into  the  record  ;  but  the  terms 
of  the  contract  as  testified  to  by  the  witness* 
Price  show  that  it  and  certain  other  contracts 
required  the  delivery  of  the  goods  at  points 
beyond  the  limits  of  this  state,  and  such  de- 
livery was  the  consummation  of  the  contract. 
Pearson  v.  State,  66  Miss.  510,  4  L.  R.  A. 
835.  Mr.  Price  testified  that  certain  of  the 
goods  consigned  to  one  Orolock  at  Milledge- 
ville,  Ga.,  were  at  the  risk  of  the  shipper 
until  actually  delivered  at  that  point.  In 
this  condition  of  the  record,  and  assuming, 
as  we  must,  that  the  contracts  testified  to  by 
the  witness  were  such  as  he  says  they  were, 
the  court  should  have  given  a  peremptory 
instruction  for  the  plaintiff.  Stephenson  v. 
Sloan,  65  Miss.  407.  In  Lowenstein  v.  Bew, 
68  Miss.  265,  we  repudiated  the  proposition 
that  an  insolvent  debtor  might  lawfully  send 
his  property  out  of  the  state  because  such  was* 
the  usual  course  of  business.  It  is  immaterial 
that  the  business  cannot  be  successfully  con- 
ducted unless  the  property  may  be  sent  to 
markets  outside  the  state  for  sale.  When  the 
concern  becomes  insolvent,  it  must  go  into 
liquidation,  or  take  the  consequences  of  so 
acting  as  to  subject  itself  to  attachment. 

The  points  made  by  the  claimant  on  appeal 
are  without  merit.  There  is  no  bill  of  excep- 
tions to  what  occurred  on  the  trial  of  the- 
claimant's  issue.  The  attachment  was  sued, 
out  and  levied  before  the  execution  of  the 
assignment,  and  nothing  that  was  done  in 
execution  of  the  assignment  can  displace  the^ 
lien  lawfully  secured  by  the  attachment. 

Affirmed. 
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Hugh  HEARNS,   Appt., 
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Jk  charitable  corporation  maintaining 

a  hospital  is  not  liable  for  injuries  caused 
by  personal,  wroD^ful  nefrlect  of  servants  who 
have  been  selected  with  due  care. 

(AprU  5, 1895.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  negligent  treatment  of 
plaintiff  while  a  patient  in  the  defendant  hos- 
pital.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Messrs,  Webster  A  O'Neii  and  William 
Kennedy,  for  appellant: 

It  maybe  that  the  law  does  not  impose  upon 
a  hospital  any  duty  towards  the  patients  there- 
in receiving  public  aid,  or  the  aid  of  trust 
funds,  more  than  an  expenditure  of  the  fund; 
but  it  seems  that  a  hospital  owes  a  very  differ- 
ent duty  to  a  patent  who  pays  than  to  a  non 
paying  patient. 

Gooch  V.  Association  far  R  of  A,  L  F,  109 
Mass.  558. 

It  cannot  be  said,  on  looking  into  this  record, 
that  this  defendant  is  in  any  sense  a  * 'public 
charity." 
>     American  Asylum  v.  Phoenix  Bank,  4  Conn. 
172.  10  Am.  Dec.  112. 

A  corporation  for  business  purposes  may  in- 
cidentally contemplate  benevolent  results;  but 
this  does  not  make  it  a  public  charitable  cor- 
poration. 

PeopU,  Blossom,  v.  Nelson,  46  N.  Y.  477. 

It  is  very  doubtful  if  a  devise  to  this  cor- 
poration could  be  held  valid  as  a  gift  to  ''pub- 
lic and  charitable  uses,"  unless  the  words  of  the 
devise  limited  the  use  to  which  the  funds  could 
be  put. 

Bristol  v.  Bristol,  58  Conn.  242;  Adye  v. 
Smith,  44  Conn.  60.  26  Am.  Rep.  424;  Hughes 
V.  Daly,  49  Conn.  34. 

Even  if  it  could  be  said  that  this  hospital  is 
such  as  all  would  agree  was  a  "public  charity," 
why  is  it  that  the  funds  of  such  an  institution 
should  be  exempt? 

In  Parnaby  v.  Lancaster  Canal  Co.  11  Ad. 
4&  El.  228,  8.  c.  1  Thomp.  Neg,  541.  exten- 
sive note,  it  was  held  that  the  private  corpora- 
tion operating  a  public  canal,  must  pay  dam- 
ages to  any  one  injured  by  reason  of  such 
canal  being  out  of  repair. 

Mersey  Bocks  dt  Harbour  Board  v.  Gibbs, 
L.  R.  1  H.  L.  98,  s.  c.  1  Thomp.  Neg.  581, 
extensive    notes,  held  that  a  corporation  en- 


trusted with  the  performance  of  a  public  duty, 
receiving  no  profits,  is  liable  to  one  injured. 

This  Docks  Case  has  been  affirmed,  aod  lia- 
bility insisted  upon  in  every  instance  where 
there  is  a  corporate  body  charged  with  a  duty 
to  perform. 

Winch  V.  Thames,  L.  R.  7  C.  P.  458  (1878): 
Smith  V.  West  Derby,  L.  R  8  C.  P.  Div. 
423  (1878);  Gilbert  v.  Trinity  House,  I^  R 
17  Q.  B.  Div.  795  (1886) ;  Geddis  v.  Bann 
Reservoir  Proprs.  L.  R.  8  App.  Cas.  480;  Coe  v. 
Wise,  L.  R  1  Q.  B.  711;  Nitro- Phosphate  it  O. 
CM.  Co.  V.  Undon  db  8t,  K.  Docks  Co.  L-  R 
9  Ch.  Div.  508;  Queen  v.  Williams,  L.  R.  9 
App.  Cas.  418;  Lyme  Begis  v.  Henley,  8  Bam. 
&  Ad.  77;  Hill  v.  Metroplitan  Asylum.  Dist. 
L.  R.  4  Q.  B.  Div.  483,  L.  R.  6  App.  C^as.  193; 
Morton  v.  New  York,  140  N.  Y.  207, 22  L.  R 
A.  241;  Jones  Y.  New  Haven,  M  Conn,  1;  Dan- 
bury  &  N.  B.  Co,  V.  Norwalk,  87  Conn.  109; 
Weed  V.  Greenwich,  45  Conn.  170;  Greenwood 
V.  Westport,  68  Conn.  587. 

HerioVs  Hospital  v.  Ross,  12  Clark  &  F.  512?, 
was  founded  on  Duncan  v.  Findlater,  6  Clark 
&  F.  908;  and  Duncan  v.  Findlater  was  ex- 
pressly overruled  in  the  Mersey  Docks  Case, 
supra. 

It  has  been  decided  in  England  that  whenever 
a  duty  is  imposed  by  statute  upon  public 
officers,  and  costs  incidentally  arise  in  question- 
ing the  propriety  of  acts  done  in  the  fulfill- 
ment of  that  duty,  the  public  officers  have  a 
right  to  defray  those  expenses  out  of  the  funds 
they  are  authorized  to  administer. 

King  v.  Tower  Hamlets  Comrs.  1  Bam.  & 
Ad.  232;  Rex  v.  Essex,  4  T.  R.  591;  Addison, 
Torts.  738. 

And  whenever  necessary  expenses  are  incur- 
red in  the  execution  of  a  trust,  or  in  perform- 
ance of  the  duties  thrown  on  any  persons,  and 
arising  out  of  the  situation  in  which  tbey  are 
placed,  such  persons  are  entitled,  without  any 
express  provision  for  that  purpose,  to  make 
the  payments  required  to  meet  those  expenses 
out  of  the  funds  in  their  hands  belonging  to 
the  trust. 

Atty,  Gen.  v.  Norwich,  2  Myl.  &  C.  425; 
LetPis  V.  Rochester,  80  L.  J.  C.  P.  169;  Addison. 
Torts,  783. 

Expenses  incurred  through  blunders  or  neg- 
ligence may  always  be  charged  upon  a  public 
or  trust  fund. 

Company  of  Proprs.,  etc.  v.  LoccU  Bd.  cf 
Health,  8  El.  &  Bl.  812. 

A  trustee  employed  a  servant  to  fell  trees 
upon  the  trust  estate,  and  the  servant  carelessly 
felled  a  tree  upon  a  third  person,  who  re- 
covered a  judgment  against  the  trustee  for  the 
injury.  The  amount  was  allowed  to  the  trus- 
tee in  his  account. 

Bennett  v.  Wyndham,  4  De  G.  F.  &  J.  259; 
Duncan  v.  Findlater,  6  Clark  &  F.  894;  Beriots 


Note.— The  decision  in  the  above  case  reinforces 
the  doctrine  of  the  ooDliability  of  a  charitable  Insti- 
tution for  ncfrlifTODoe  of  its  employees,  as  stated  in 
the  nnte  to  Willllameon  v.  Louisville  Industrial 
School  (Ky.)28  L.  R.  A.  200.  For  later  oases  see  also 
Downs  V.  Harper  Hospital  (Mich.)  25  L.  R.  A.  00^; 
EiRhmy  v.  Union  P.  R.  Co.  (Iowa)  27  L.  R.  A.  296: 
Union  P.  R.  Co.  v.  Artist  (C.  C.  App.  8th  C.)  28  L.  R. 
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A.  581  (the  two  last  cited  beingr  oases  of  railroad  hos- 
pitals); and  Pittsburffb.  C.  C.  &  St.  L.  R.  Co.  v.  Sul- 
livan dnd.)  27  L.  R.  A.  840  (this  being  a  case  of  char- 
itable employment  of  physician  for  an  employee). 
For  liability  of  such  a  charitable  corporntlon  for 
maintainingr  a  nuisance,  see  Herr  v.  Central  Ky. 
Lunatic  Asylum  (Ky.)  28  L.  R.  A. 994. 
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Hospital  ▼.  Boss,  13  Clark  &  F.  517;  Mersey 
Docks  <fe  Barbour  Board  V.  Qibbs,  U  H.  L.  Cas. 
686,  L.  R.  1  H.  L.  98. 

Want  of  funds  with  which  to  repair  is  no 
'defense  to  an  action  for  negligence. 

HartnaUv.  Ryde  Comrs.  4  Best  &  S.  861; 
Ohrby  V.  Byde  Comrs,  5  Best  &  8.  743;  Walsh 
V.  New  York  &  B.  Bndge,  96  N.  Y.  427. 

If  the  duty  is  a  duty  to  the  individual,  then 
•a  neglect  to  perform  it,  or  to  perform  it  prop- 
erly, is  an  individual  wrong,  and  may  support 
an  individual  action  for  damages. 

Bennett  v.  Whitney,  94  N.  Y.  802. 

There  are  offices  which,  though  created  for 
the  public  benefit,  have  duties  which  are  due 
to  individuals  exclusively.  In  these  cases  in- 
stead of  individuals  being  benefited  by  the  per 
formance  of  public  duty,  the  public  is  to  be 
incidentally  benefited  by  the  performance  of 
duties  to  individuals. 

If  the  duty  has  been  neglected  the  individual 
•injured  may  have  his  action. 

Hayes  v.  ParUr,  22  Me.  871;  Nickersan  v. 
Thompson,  83  Me.  488;  Tardosv,  Bozant,  1  La. 
Ann.  199;  Teall  v.  Felton,  1  N.  Y.  587, 49  Am. 
Dec.  852.  58  U.  8.  12  How.  284, 18  L.  ed.  990; 
Bishop  T.Williamson,  11  Me.  495;  Christy  v. 
Smith,  28  Vt.  668;  Foid  v.  Parker.  4  Ohio 
St.  576;  Brown  v.  f^ter,  18  8medes  &  M.  892; 
Bank  of  Mobile  v.  Marston,  7  Ala.  108;  Amy  v. 
Barkholder,  78  U.  8. 11  Wall.  186,  20  L.ed.lOI. 

Messrs.  Stephen  W.  Kelloi^flr  ^^^  John 
P.  Kello|cs»  for  appellee: 

There  is  no  question  that  a  hospital  like  this 
is  a  charitable  institution. 

American  Asylum  v.  Phcenix  Bank,  4  Conn. 
177,  10  Am.  Dec.  112;  1  Bl.  Com.  471;  2  Kent, 
Com.  275;  Quid  v.  Washington  Hospital,  95  U. 
:S.  808,  24  L.  ed.  460. 

A  charitable  institution  like  the  defendant  is 
not  liable  for  the  negligence  or  faults  of  its 
agents,  physicians,  or  attendants. 

McDonald  v.  Massachusetts  Gen,  Hospital, 
120  Mass.  482.  21  Am.  Rep.  529;  //*//  v.  Boston, 
122  Mass.  844,  28  Am.  Rep.  882;  BenUm  v. 
Boston  City  Hospital,  140  Mass.  18,  54  Am. 
Rep.  486;  Maxmilian  v.  New  York,  62  N.  Y. 
160,  20  Am.  Rep.  468:  Van  TasseU  v.  Manhat- 
tan Eye  db  Ear  Hospital,  89  N.  Y.  8.  R.  781; 
F%re  Ins.  Patrol  v.  Boyd,  120  Pa.  624,  1  L.  R. 
A.  417;  Perry  v.  House  of  Befuge,  68  Md.  20. 
52  Am.  Rep.  495;  Bichmond  v.  Long,  17  Gratt. 
875;  Harris  v.  Woman*s  Hospital,  27  Abb.  N.  C. 
48;  Laubheim  v.  De  Koninglyke  Nederlandsche 
^'.  B.  Maatschappy,  107  N.  Y.  228;  Olavin 
V.  mode  Island  Hospital,  12  R  I.  425,  84  Am. 
Rep.  675;  Union  P.  R.  Co.  v.  Artist,  60  Fed. 
Bep.  865, 28  L.  R.  A.  581;  Williamson  v.  Louis- 
TilU  Industrial  School.  96  Ky.  261,  28  L.  R. 
A.  200.  note;  HerioVs Hospital  v.  Boss,  12  Clark 
&  F.  507. 

There  can  be  no  recovery  against  a  charita- 
ble corporation  like  this  defendant,  for  any 
wrongful  act  or  negligence  of  the  agents  or 
employees  of  the  corporation  and  the  officers 
or  manajirers  of  the  same. 

Shearm.  <&  Redf.  Neg.  ^  881;  Beach,  Corp. 
8  751. 

The  defendant  cannot  be  made  liable  in  this 
case  by  reason  of  the  fact  that  the  complaint  is 
Id  the  form  of  contract  instead  of  tort. 

Downes  v.  Harper  Hospital,  101  Mich.  665. 
25  L.  R  A.  602. 
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Hamersley*  J.,  delivered  the  opinion  of 
the  court: 

The  Waterbury  Hospital  was  incorporated, 
by  special  act  of  the  legislature,  **for  the 

Eurpose  of  establishing?  and  maintaining  a 
ospital  in  the  town  of  Waterbury. "  Under 
this  authority  it  was  organized  **for  the  pur- 
pose of  furnishing  medical  and  surgical  care, 
nurses,  medicines,  and  food,  to  patients  suf- 
fering from  disease  or  from  injuries."  It 
has  no  capital  stock,  and  its  members  can 
derive  no  profit  from  the  corporation.  These 
features  clearly  indicate  a  ''chariiable  cor- 
poration,'' within  the  meaning  of  our  law. 
American  Asylum  v.  P/icenix  Bank,  4  Conn. 
172,  10  Am.  Dec.  112 ;  Bishop's  Fund  v.  Eagle 
Bank,  7  Conn.  476 ;  Hamden  v.  Bice,  24  Conn. 
850.  To  this  hospital  the  plaintiff  applied 
for  treatment  of  a  fractured  kneecap,  and 
brings  this  action  to  recover  damages  for  in- 
juries caused,  as  he  claims,  by  the  unskil- 
ful and  negligent  treatment  which  he  re- 
ceived at  the  hospital.  The  complaint,  after 
stating  the  incorporation  of  the  hospital,  and 
the  adoption  of  certain  by-laws,  alleges  that 
the  plaintiff  requested  of  the  proper  officers 
admission  to  the  hospital,  ana  promised  to 
pay  the  defendant  such  reasonable  compen- 
sation as  it  should  demand  ;  that  the  defend- 
ant, in  consideration  thereof,  agreed  to  treat 
him  with  care  and  skill,  and  furnish  him 
with  surgical  care,  etc. ,  for  that  purpose ; 
that  the  defendant  was  guilty  of  negligence 
in  the  manner  specified,  and  thereby  violated 
its  said  agreement .  and  duty,  whereby  the 
plaintiff  was  injured,  etc.  The  defendant's 
answer  denies  the  negligence  and  injury,  and 
sets  up  a  special  defense  to  the  action,  recit- 
ing the  purposes  of  its  incorporation,  and 
alleging  that  its  by-laws  provided  that  ** nei- 
ther the  medical  and  surgical  staff,  nor  phy- 
sician or  surgeon  designated  by  them,  nor 
any  officer  of  the  corporation,  shall  receive 
compensation  from  the  hospital  in  any  form 
for  the  duties  performed  in  its  behalf. "  To 
this  special  defense  the  plaintiff  demurred 
The  court  below  overruled  the  demurrer,  ana 
gave  judgment  for  the  defendant,  and  the 
plaintiff  appealed  from  that  judgment. 

The  denaurrer  to  the  defendant's  answer 
cannot  entitle  the  plaintiff  to  judgment  if 
his  complai^it  is  insufficient.  We  therefore 
pass  over  the  question  which  might  have 
D€»n  raised,  as  to  the  special  defense  alleged 
being  a  strictly  legal  way  of  presenting  the 
defendant's  claims,  and  consider  the  only 
question  argued  before  us,  namely.  Does  the 
negligence  alleged  in  the  complaint  entitle 
the  plaintiff  to  recover  damages  from  the  de- 
fendant? The  negligence  which  caused  the 
injury  is  stated  to  have  been  that  of  the  at- 
tending surgeon  and  attending  nurses  while 
in  performance  of  their  duties,  and  in  order 
to  confine  the  issue  as  closely  as  possible,  it 
was  stipulated  by  the  parties  that,  solely  for 
the  purpose  of  the  disposition  of  this  appeal, 
and  without  prejudice  to  any  future  proceed- 
ings, the  court  should  assume,  upon  the  rec- 
ord, that  the  defendant  eicercis^  due  care 
in  the  selection  of  nurses,  physicians,  and 
surgeons,  by  whose  alleged  negligence  or 
want  of  skill  and  attention  the  plaintiff  was 
injured.  Possibly  it  might  be  claimed  that 
15 
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the  complaint  raises  the  further  question  of 
the  defendant's  liability  for  its  own  negli- 
gence in  failing  to  perform  its  alleged  duty  of 
appointing  a  house  physician,  or  "*  interne, " 
so  called  ;  but  such  claim  lias  not  been  made, 
and  we  do  not  think  it  can  properly  be  made 
upon  this  appeal.  Even  if  the  question  were 
not  excluded  by  the  stipulation  of  the  par- 
ties, the  record  fails  to  show  that  it  was  raised 
on  tlie  trial  and  decided  by  tiie  court  below, 
it  is  not  specified  in  the  reasons  of  appeal, 
and  in  the  argument  before  us  was  not  dis- 
cussed. The  only  question  with  which  we 
have  to  deal  is  the  liability  of  the  defendant 
for  the  nei^ligent  conduct  of  physicians  and 
nurses  employed  by  it,  and  in  the  selection 
of  whom  it  has  exercised  due  care.  The  con- 
clusion we  have  reached  makes  it  unneces- 
sary to  pass  upon  the  question  whether  the 
hospital's  attending  physicians  can  really  be 
regarded  as  standing  to  tlie  corporation  in 
the  relation  of  servant  to  master,  or  to  dis- 
cuss the  nature  and  extent  of  the  corporate 
liabilities  of  an  eleemosynary  corporation. 
All  questions  essential  to'  the  disposition  of 
the  case  presented  by  this  appeal  are  settled 
by  deciding  upon  the  liability  of  the  defend- 
ant for  the  negligence  of  its  «iervants, — i.  e. 
when  a  corporation  like  the  defendant  em- 
ploys a  servant  who  does  not  represent  it  in 
the  way  that  every  corporation  must  be  rep- 
resented by  its  directors  or  managers,  but  is 
simply  employed  for  a  special  work  in  the 
same  manner  as  if  employed  by  an  individ 
ual  for  the  same  work,  is  such  corporation 
liable  for  an  injury  caused  in  the  course  of 
his  employment  by  such  servant,  and  due 
solely  to  his  negligent  conduct? 

This  question  has  never  been  decided  in 
this  state.  It  has,  however,  arisen  in  other 
states  and  in  England,  and  has  been  so  in- 
termingled with  tlie  different  one  of  the  cor- 
porate liability  of  eleemosynary  corporations 
for  their  own  corporate  negligence  that  the 
review  we  make  of  cases  illustrating  the 
treatment  the  subject  has  received  from  other 
courts  will  necessarily  include  some  cases 
bearing  more  directly  on  the  latter  question. 

The  question  arose  in  England  in*lb24,  in 
the  court  of  common  pleas,  in  tlie  case  of 
Hall  V.  Smith,  2  Bing.  156.  Commissioners 
for  the  town  of  Birmingham  ordered  a  tunnel 
through  a  public  street.  The  surveyor  and 
contractor  appointed  by  them  to  build  it 
failed  to  put  up  guard  rails  or  to  provide 
lighie.  The  court  held  that  the  commis- 
sioners-were  not  liable, — not  because  such  a 
corporation  or  quasi  corporation  for  public 
purposes  was  not  liable  for  its  negligence; 
not  because  the  surveyor  and  contractor  were 
not  the  servants  of  the  corporation  (the  early 
case  of  Bush  v.  Steinman,  1  Bos.  tfe  P.  404, 
had  not  then  been  overruled)  :  but  because 
the  rule  of  reiti)ondeat  »^iperior  did  not  ap- 
ply. Best,  Cii.  J.,  said:  "The  maxim  of 
reHjMiideat  siiperiar  is  bottomed  on  the  princi- 
ple that  he  who  expects  to  derive  advantage 
from  an  act  which  is  done  by  another  for  him 
must  answer  for  any  injury  which  a  third 
person  may  sustain  from  it."  And  so  the 
reason  of  the  rule  does  not  apply  to  trustees 
for  public  purposes,  acting  according  to  their 
best  judgment  and  with  the  best  advice. 
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In  1839,  Duncan  v.  FindUiter,  6  Clark  k 
F.  894,  was  decided  by  the  House  of  Lords. 
It  was  a  Scotch  case, — an  action  against  the 
trustees  of  a  turnpike  road  for  injuries  caused 
by  the  negligence  of  a  surveyor  appointed  by 
them.  The  only  question  actually  decided 
in  this  case  was  that  the  trustees  Were  not 
liable  for  an  injury  caused  by  the  neglect  of 
a  person  not  standing  in  the  relation  of  a  serv- 
ant to  the  trustees.  But  the  language  of  horvl 
Cottenham  went  furthor,  and  stated  the  prin- 
ciple that  unpaid  trustees  for  public  pur 
poses  can  in  no  case  be  liable  in  their  cor- 
porate or  quasi  corporate  capacity.  This 
statement  was  rejected  in  subsequent  cases, 
and  in  Mersey  IJocka  <&  Harbour  l^mrtl  v. 
Gibhs,  L.  K.  1  H.  L.  93,  was  distinctly  held 
unfounded  in  law. 

The  same  vear  Parnaby  v.  LancaHer  Caixfl 
Co.  11  Ad.  *fc  El.  223,  was  decided,  and  held 
that  when  a  statute  of  incorporation  auth(jr- 
ized  a  company  to  construct  a  canal,  and  did 
not  in  special  terms  impose  any  dufy  in  ref- 
erence to  its  use,  the  general  "law  'imposed 
upon  the  company  the  duty  to  use  reasonable 
care  in  making  navigation  secure.  The  ca>e 
is  pertinent  only  because  it  defines  the  prin- 
ciple of  implied  corporate  duty  corres-poml- 
ing  to  granted  corporate  powers,  which  prin- 
ciple subsequent  cases  hold  applicable  to 
powers  granted  to  trustees  for  public  pur- 
poses and  corporations  for  charitable  pur- 
poses, as  well  as  to  corporations  organized 
for  profit. 

HerioVs  Honjntal  v.  Rohs,  12  Clark  &  F.  507. 
decided  in  1846,  has  been  frequently  cited  in 
American  cases.     The  action  was  an  attempt 
to  apply    trust    funds   given   by  a   private 
donor  for  founding  a  hospital  for  the  main- 
tenance of  fatherless  boys,  to  be  governed  in 
pursuance  of   statutes  established  by    liim. 
towards  the  payment  of  damages  caused  by 
a  refusal  of  the  trustees  of  the  fund  to  obey 
the  statutes  of  the  founder  in  respect  to  an 
applicant  for  admission  to  the  hospital.     Tlie 
Scotch  court  of  session  ordered  damages  to 
be  assessed  against  the  fund,  and  upon    ap- 
peal to  the  lionise  of  Lords  two  questions  were 
presented  :     Did  the  statutes  of  the  founder 
give  to  every  eligible  person  a  right  to  ad- 
mission on  application,  without  any  discie- 
tion  in  the  trustees  as  to  selection?     And, 
second,  can  the  damages  caused  by  the  wrong- 
ful refusal  of  trustees  to  admit  an  applicant 
entitled   of  right  to  admission  be  recovered 
from  the  trust  fund?    The  house  refusevl  to 
consider  the  first  question,  and  reversed  tlie 
order  of  the  court  of  session  on  the  ground 
that  the  wrong,  if  any,  done  to  the  applicar.t, 
was   done  by   the   individual   trustees    who 
voted  against  his  admission,  and  that   tbey 
were  liable  in  an  action,  and  the  trust  fund 
was  not.     In  Duncan  "9.  Findlater^  nupra,  the 
claim  had  been  made  that  the  Scotch  practice 
of  using  trust  funds  to  ^ay  damages  for  in- 
juries caused  by  their  managers  was  autbor 
ized  by  Scotch  law,  and  the  House  of   I.oitl^ 
had  decided  that  it  was  not  author izetl  by 
Scotch  law  ;  and  now,  within  a  few  years  of 
that  decision,    when  a   Scotch  court    agraiu 
holds  that  the  condemned  practice  is  author- 
ized by  Scotch  law,  the  house  makes    short 
work  of  the  case,  refuses  to  consider  a  doubt- 
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ful  and  important  question  involved,  or  to 
discuss  an  authority,  except  Duncan  v.  Mnd- 
later,  which  had  not  been  duly  respected. 
Tbe  pith  of  the  case  appears  in  the  remarks 
of  each  of  the  law  lords  in  reference  to  Dun- 
can V.  Findlatcr,  Lord  Brougham  says :  **  It 
would  have  been  betcer  had  the  court  paid 
more  attention  to  the  high  authority  of  that 
case  as  decided  in  this  house  than  here  ap- 
pears to  have  been  paid  to  it."  The  main 
significance  of  HerioVs  Hotfpital  v.  HotiH  is 
in  the  assertion  of  the  supremacy  of  tbe  house 
of  lords  in  determining  questions  of  Scotch 
law.  The  uniform  severity  with  which  the 
case  has  been  ignored  by  the  courts  at  West- 
minster, in  the  cases  which  have  since  dealt 
elaborately  with  the  question  of  the  liabili- 
ties of  corporations  for  public  and  charitable 
purposes,  indfcates  that  it  is  not  regarded  as 
an  authority  on  the  subject  in  that  jurisdic- 
tion, and  certainly  there  is  nothing  in  the 
case  that  can  aid  the  courts  of  other  jlirisdic- 
tions. 

Holliday  v.  St.  Leonard's,  11  C.  B.  N.  8. 
192,  decided  in  1861,  held  that  the  defend- 
ants, the  vestry  of  a  parish,  were  not  liable 
for  the  negligence  of  servants  in  the  perform- 
ance of  a  public  duty  with  which  they  were 
intrusted  by  statute.  The  case  is  decided  on 
the  ground  that  trustees  for  public  purposes 
are  exempt  from  the  application  of  the  rule 
of  respondeat  superior  which  "^ould  apply  to 
private  persons  under  like  circumstances.  It 
was  afterwards  claimed  that  the  opinion  of 
Erie,  Ch.  J.,  seemed  to  favor  the  erroneous 
dictum  of  Lord  Cottcnham  in  Duncan  v.  Find 
later,  that  the  exemption  rested  on  the  im- 
munity of  such  corporations  from  all  corpo- 
rate liability,  and  not  the  exemption  from 
the  application  of  the  rule  of  reapond^at  su- 
jyerior  as  stated  by  Best,  Ch.  J.,  in  JIall  v. 
Smith;  but  when  this  claim  was  pressed  in 
arf2:umetit  of  6W  v.  Wise,  5  Best  &  S.  440, 
Eile,  Ch.  J.,  said,  "I  certainly  never  in- 
tended so  wide  a  proposition." 

In  1863,  the  court  of  queen's  bench,  in  the 
case  of  Ilartnnll  v.  liyde  Comrs.  8B  L.  J.  Q. 
B.  39.  held  that  trustees  for  public  purposes 
charged  with  not  having  performed  a  duty 
cast  on  them  by  statute  were  liable  for  special 
damage  ;  and  the  court  distinguished  the  case 
from  Metcalfe  v.  Hetherington,  11  Exch.  257, 
where  such  trustees  were  held  not  liable,  be- 
cause in  that  case  the  duty  alleged  to  have 
been  neglected  did  not  clearly  appear  to  have 
been  imposed. 

In  1864,  Coe  v.  Wise,  supra,  was  tried  in 
the  court  of  queen's  bench.  Commissioners 
were  directed  by  statute  to  make  a  cut,  and 
maintain  at  its  opening  a  sluice  to  exclude 
tidal  waters.  The  sluice  was  properly  made  ; 
but,  owing  to  want  of  care  in  the  persons  em- 
ployed to  maintain  it,  it  burst,  and  flooded 
adjoining  lands.  There  was  no  proof  of  neg- 
ligence  in  employing  unskilful  agents.  A 
majority  of  the  court  (Mellor.  J.,  and  Cock- 
burn,  Ch.  J.)  held  the  defendant  not  liable. 
Blackburn,  J.,  dissented.  Mellor,  J.,  places 
the  exemption  from  liability  on  the  ground 
that  the  statute  in  this  case  did  not  impose 
an  absolute  duty  to  maintain  the  sluice,  but 
that  the  real  duty  imposed  on  the  trustees 
'was  bona  fide  to  employ  such  agents  as  they 
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believed  to  be  skilful.  He  assumes  the  cor- 
porate liability  for  violation  of  corporate 
duty  in  all  cases,  irrespective  of  the  objects 
of  the  corporation,  and  classifies  the  cases 
maintaining  the  liability  of  trustees  for  pub- 
lic purposes* as  follows:'  (1)  Individual  lia- 
bilities, where  trustees  exceed  or  abuse  pow- 
ers :  i.  e.  where  the  wrongful  act  is  individual 
and  not  corporate,  the  individual  and  not  the 
corporation  is  liable.  (2)  Where  a  duty  im- 
posed on  trustees  has  been  violated  by  reason 
of  orders  given  by  them  for  doing  the  acts 
from  which  damage  resulted;  i.  e.  liability 
follows  when  the  negligence  is  strictly  cor- 
porate negligence,  and  not  the  collateral  neg- 
ligence, of  servants.  (3)  Where  trustees  are 
authorized  to  maintain  works  of  a  trading 
character,  t.  e.,  works  to  be  supported  by 
selling  the  right  to  use  them  (in  their  nature 
a  substitution  on  a  large  scale  for  individual 
enterprise),  in  such  cases,  although  the  quasi 
corporation  is  organized  for  public  purposes, 
yet  its  corporate  liability  is  not  confined  to 
negligence  resulting  from  its  direct  corporate 
act,  but  includes  negligence  resulting  from 
conduct  of  its  servants,  apparently  on  the 
ground  that  the  duties  imposed  by  statute  on 
such  quasi  corporation  towards  the  persons 
to  whom  it  sells  the  use  of  the  works  it  is 
authorized  to  maintain  cannot  be  distin- 
guished from  those  of  a  railroad  or  canal 
company  in  dealing  with  those  who  pur- 
chase the  use  of  their  works,  and  are  not  af- 
fected by  the  charitable  object  of  the  corpora- 
tion. There  is  no  such  element  of  trading 
use  in  the  works  maintained  by  the  defend- 
ant. Cockburn,  Ch.  J.,  places  the  exemp- 
tion from  liability  on  the  ground  that  the 
negligence  complained  of  is  that  of  servants, 
only,  and  also  that,  upon  proper  construc- 
tion of  the  statute  under  which  the  trustees 
act,  there  is  no  fund  at  their  disposal  for  the 
payment  of  damages  resulting  from  negli- 
gence, and  that  it  is  absurd  to  hold  that  an 
action  will  lie  where  judgment  cannot  pos- 
sibly be  satisfied.  Blackburn,  J.,  dissents, 
and  holds  that  the  defendant  is  liable  on  the 
ground  that  the  jury  has  found  that  the  in 
jury  was  in  fact  caused  by  want  of  due  care 
on  the  part  of  the  defendant  in  maintaining 
the  si  uice.  The  question  whether  such  a  cor- 
poration is  liable,  not  only  for  its  direct  cor- 
porate negligence,  but  also  for  the  negligence 
of  its  servants,  docs  not  arise.  The  verdict 
of  the  jury  that  the  negligence  was  the  cor- 
porate negligence  of  defendant  is  conclusive. 
In  referring  to  the  cases  which  hold  that 
trustees  for  public  purposes  are  exempt  from 
liability  where  there  has  been  no  direct  cor- 
porate negligence,  but  the  only  negligence 
is  due  to  the  wrongful  conduct  of  persons  to 
whom  they  stand  in  the  relation  of  master  and 
servant,  he  says:  "These  decisions,  or  at 
least  the  greater  part  of  them,  might  be  sup- 
ported  on  the  ground  that  the  relation  of 
master  and  servant  did  not  exist:  .  .  . 
but  this  explanation  does  not  apply  to  HoUi- 
day  V.  St.  lAonard's,  the  ratio  decidendi  of 
which  seems  to  me  to  express  that  there  is 
an  exception  from  the  general  rule  that  mas- 
ters are  responsible  for  the  negligent  acts  of 
their  servants,  when  the  master  falls  within 
the  class  somewhat  indefinitely  styled  'trus- 
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tees  for  public  purposes ;'  but  the  doctrine  in 
question  has,  as  it  seems  to  me,  no  bearing 
on  the  present  case,  since  the  drainage  com- 
missioners are  not  sought  to  be  charged  for 
the  collateral  negligence  of  their  servants, 
but  for  ihe  nonfulfllment  of  a  duty  which 
was,  it  is  alleged,  imposed  bv  act  of  Parlia- 
ment on  the  drainage  commissioners  them- 
selves." He  also  holds  that  the  question 
raised  by  Cockburn,  Ch.  J. ,  as  to  the  power 
of  the  trustees  to  apply  the  funds  in  their 
control  to  the  payment  of  damages,  does  not 
arise  in  the  case,  and  is  not  sufficient  ground 
to  deny  the  right  of  the  plaintiff  to  a  Judg- 
ment. An  appeal  was  taken  from  the  judg- 
ment of  the  majority  of  the  court  to  the  ex- 
chequer chamber.  In  that  court  the  appeal 
was  held  to  await  the  decision  in  Mersey 
Docks  dt  Harbour  Board  v.  Oibbs,  then  pend- 
ing before  the  House  of  Lords,  and  after  the 
decision  in  that  case  was  announced,  the  judg- 
ment of  the  court  of  queen's  bench  was  re- 
versed on  the  grounds  stated  in  the  dissent- 
ing opinion  oi  Blackburn,  J.,  as  delivered 
in  the  court  below.     Coe  v.    Wise,  supra. 

In  1866,  Mersey  Docks  <fc  Harbour  Board  v. 
Oibbs,  sufyra,  was  decided.  The  Mersey  Docks 
Trustees  were  a  corporate  body,  created  by 
act  of  Parliament,  charged  with  the  care  of 
the  Liverpool  docks,  and  with  the  collection 
of  the  rates  levied  for  their  use.  The  funds 
so  collected,  after  defraying  the  expenses  of 
maintenance,  were  to  be  applied  to  the  pay- 
ment of  debts  incurred  in  construction,  with 
a  view  to  the  reduction  of  the  rates.  The  pur- 
pose was  public,  and  the  motive  was  charita- 
ble. Two  actions  were  brought  against  the 
trustees  by  owners  of  vessels  injured  in  enter- 
ing the  docks.  The  wrong  charged  in  each 
action  was  that  the  trustees,  knowing  the  en- 
trance of  the  dock  to  be  unfit  for  use,  neg- 
lected to  repair  it,  and  knowingly  suffered 
it  to  continue  in  a  condition  unfit  for  use 
while  it  was  used  by  vessels  with  their  per- 
mission. Judgments  were  given  against  the 
trustees.  Upon  appeal  to  the  House  of  Lords, 
the  two  cases  were  heard  as  one,  and  the  judg- 
ments below  were  sustained.  In  the  House 
of  Lords  the  unanimous  opinion  of  the  com- 
mon-law judges  was  submitted  by  Black- 
bum,  J.,  and  was  adopted  by  the  house  as 
the  ground  of  its  decision.  This  is  the  lead- 
ing and  best-considered  English  case  on  the 
subject ;  but  to  understand  the  bearing  of  the 
opinion  it  must  be  read  in  connection  with 
the  opinions  of  Mellor  and  Blackburn,  JJ. , 
in  Coe  v.  Wise.  The  judges  of  the  queen's 
bench,  who  had  differed  in  the  latter  case, 
agreed  in  the  opinion  in  Mersey  Docks  d:  Har- 
bour Board  v.  Oibbs,  and  that  opinion,  as 
given  by  Blackburn,  J.,  is  plainly  drawn  on 
the  lines  of  the  opinion  of  Mellor,  J.,  as 
well  as  of  his  own  dissenting  opinion  in  Coe 
V.  Wise.  And  immediately  after  the  decision 
of  Mersey  Docks  d  Harbour  Board  v.  Gibbs,  the 
same  judges  who  had  participated  in  that  de- 
cision (except  the  judges  of  queen's  bench), 
sitting  as  judges  of  the  exchequer  chamber, 
reversed  the  iudgment  of  the  queen's  bench 
in  Coe  y.  Wise,  on  the  grounds  of  the  dis- 
senting opinion  of  Blackburn,  J.,  and  in  the 
course  of  argument  Erie,  Ch.  J.,  affirmed 
the  authority  of  the  decision  in  Hdliday  v. 
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St,  Leonardos,  which  had  been  discussed  and 
not  dissented  from  in  Mersey  Docks  dt  Har- 
bour Board  v.  Oibbs.     Only  by  considering 
the  two  cases  of  Coe  v.  Wise  and  Mersey  Docks 
dt  Harbour  Board  v.  Oibbs  together,  can  we 
ascertain  the  true  bearing  of  the  opinion  in 
the  latter  case.     The  precise  questions  pre- 
sented and  answered  are :    Was  the  duty  im- 
posed on  the  trustees  an  absolute  duty  to 
maintain  the  docks  in  a  state  fit  for  use?    Can 
the  trustees  be  guilty  of  negligence  without 
actual  knowledge  that  the  docks  are  unfit  for 
use?      Both  are  answered  in  the  affirmative. 
In  answering  the  first  question  the  court  holds 
that  the  rule  of  corporate  duty  and  liability 
laid  down  in  Parnaby  v.  Lancaster  Canal  Co. 
depends  on  the  nature  of  the  corporate  powers 
and  duties,  and  not  on  the  fiduciary  or  bene- 
ficial purpose  of  the  corporation ;  and  these 
powers  and  duties  must  be  determined  upon 
a  true  interpretation  of  the  statute  creating 
it.    When  the  legislature  imposes  on  trustees 
for  public  purposes  the  duty  of  maintaining 
works  by  trading  in  their  use,  so  that  they 
are  in  their  ver^  nature  a  substitution  for 
private  enterprise,  it  will  be  presumed,  in 
the  absence  of  something  to  show  the  con- 
trary, that  the  legislature  intends  **that  the 
body  created  by  statute  shall  have  the  same 
duties,  and  its  funds  shall  be  rendered  sub- 
ject to  the  same  liabilities,  as  the  general 
law  would  impose  on  a  private  person  doing 
the  same  thing.  **    And  so,  in  this  case,  the 
legislature  intended  to  impose  upon  the  trus- 
tees the  absolute  duty  of  maintenance  to  the 
same  extent  as  the  general  law  imposes  such 
duty  on  an  individual  carrying  on  a  similar 
enterprise.    In  answerini?  the  second  question 
the  court  holds  that,  although  the  duty  of 
keeping  the  dock  in  a  fit  state  for  use  could  be 
performed  by  a  corporate  body  only  through 
servants,  yet  if  the  corporation  had  means  of 
knowing,  by  its  servants,  that  the  dock  was 
in  an  unfit  state,  and  was  negligently    ig- 
norant of  its  state,  such  negligent  ignorance 
is  the  neglect  of  the  corporation,     ui  oi^  of 
these  actions  the  fact  of  such  corporate  neg- 
ligence is  admitted  by  the  demurrer.     In  the 
other,  it  is  found  by  the  jury.     Tlie  ques- 
tion whether  the  negligence  of  the  persons 
actually  in  charge  of  the  docks  was  only  the 
collateral  negligence  of  the  servants  of   the 
corporation,  and  whether  a  charitable  corpo- 
ration is  liable  for  the  collateral  nei^ligenoe 
of  its  servants,  is  not  involved  in  the  deci- 
sion.    The  trustees,  however,  while  not  ad- 
mitting the  rule  of  construction  adopted  bj 
the  court  as  determining  their  duty  and  li- 
ability, mainly  relied  on  the  broader  claim 
that  such  bodies  as  theirs  are,  by  the  eeneral 
law  of  the  country,  trustees  for  public  pur- 
poses, and,  being  such,  they  are  not,  in  their 
corporate  capacity,  liable  for  damages  caused 
by  the  neglect  of  their  servants  to  perform 
the  duties  imposed  on  the  corporation;   or. 
at  all  events,  that  the  duty  of  such  corpora- 
tions is  limited  to  due  care  in  the  choice  of  of- 
ficers, and,  such  care  being  exercised,  rc^reaa 
must  be  sought  against  the  officers  alooe. 
The  court  treats  this  claim  elaborately  and 
holds  that  it  has  no  foundation  in  law  ;  tbat 
the  cases  supporting  the  principle  that  one 
who  is  a  public  officer,  in  the  sense  that  he 


1895. 


Hbakns  v.  Watebbury  Hospital. 


is  a  servant  of  the  government,  and  as  such 
manages  some  branch  of  government  busi- 
ness, is  not  responsible  for  the  negligence  of 
those  in  the  same  employment,  have  no  ap- 
plication, because  they  are  decided  on  the 
ground  that  the  ^vernment  is  the  principal 
aod  the  public  officer  its  servant,  and  there- 
fore not  liable  on  general  principles  of  the 
law  of  agency.    This  principle  is  laid  down 
by  Story  in  his  work  on  Agency  (sec.  313) . 
Here  the  defendants  are  not  servants  of  the 
public  in  that  sense.    The  class  of  cases  cited, 
which  depends  on  the  principle  that  when 
the  legislature  directs  a  thing  to  be  done, 
and  damage  results  merely  from  doing  that 
thing,  the  person  acting  under  such  author- 
ity is  not  liable,  but  compensation  can  be 
recovered  only  under  special  provisions  of 
the  statute  legal izin*^  the  wrong,  has  no  ap- 
plication.    The  cases  apparently  bearing  in 
favor  of  the  defendant's  claim  were  decided 
either  on  the    ground  that   the  injury    was 
caused  by  a  person  not  standing  in  the  relation 
of  servant  to  the  defendant,  orupon  the  ground 
that,  in  the  case  of  corporations  organized 
to  carry  on  an  enterprise  in  the  nature  of  a 
public  charity,  there  is  an  exception  to  the 
rule  making  a  master  liable  for  the  collateral 
negligence  of  his  servant.     In  such  a  case  as 
the  present  the  liability  does  not  depend  on 
the  relation  of  master  and  servant,  but  on  the 
existence  of  a  corporate  duty,  and  the  lia- 
bility for  a  direct  corporate  negligence  in 
the  failure  to  perform  that  duty.    Duncan  v. 
Findlater,  6  Clark  &  F.  894,  was   properly 
decided  on  the  ground  that  the  relation  of 
master  and  servant  did  not  in  fact  exist,  and 
this  was  all  that  was  actually  decided.    The 
dictum  of  Lord  Cottenham,  that  in  no  case  can 
such  a  body  be  liable  for  negligence  in  its 
corporate  capacity,  has  been  rejected  in  subse- 
quent cases,  and  is  unfounded  in  law.    While 
much  that  was  said  in  the  judgment  in  HoUi- 
day  V.  St.  Leonard's  is  based  on  the  opinion 
of  Lord  Cottenham  in  Duncan  v.  Findlatei', 
and  open  to  the  same  objections,  it  does  not 
support  that  dictum;  but  the  point  actually 
decided  was  that  there  is  an  exception  from 
the  general  law  making  a  master  liable  for 
the  negligence  of  his  servant  where  the  serv- 
ant is  employed  by  a  public  body.     This 
point,  which  the  case  decides,  does  not  now 
arise.    And  the  court  significantly  says :    ^  It 
is  necessary,  in  considering  these  authori- 
ties, to  bear  in  mind  the  distinction  between 
the  responsibility  of  a  person  who  causes 
something  to  be  done  which  is  wrongful,  or 
fails  to  perform  something  which  there  was 
a  legal  obligation  on  him  to  perform,  and 
the  liability  for  the  neglifirence  of  those  who 
are  employed  in  the  work.'*    In  the  case  of 
the  latter  liabilitv,  t.  «.,  the  liability  of  a 
master  for  the  collateral  negligence  of  his 
servant,  it  has  been  decided  that  there  is  an 
exception  from  the  general  law  when  the 
servant  is  employed  5y  a  public  body,  and 
that  point  does  not  arise  m  this  case.     In 
respect  to  the  former  liability,  i.  «.,  the  li- 
ability of  a  corporation  for  corporate  neglect 
i  n  the  performance  of  a  corporate  duty,  there 
is  DO  case  which  decides  there  is  an  excep- 
tion from  all  liability  in  favor  of  public  or 
charitable  associations;   and  the  dictum  of 
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Levingston  v.  Lurgan  Union,  2  Ir.  C.  L. 
Rep.  202,  decided  in  Ireland  in  1868,  is  of 
interest  as  showing  one  bearing  given  to  the 
decision  in  the  above  cases  at  the  time.  The 
action  was  against  the  poor-law  guardians  in 
their  corporate  capacity.  It  was  held  that 
where  a  corporation  or  public  trustees,  act- 
ing gratuitously  for  public  purposes,  cause 
damage  by  a  tortious  act,  without  having 
funds  with  which  to  compensate  the  party 
injured,  they  are  responsible  in  their  corpo- 
rate capacity.  Whiteside,  Ch.  J.,  says  (page 
219)  :  ^  Upon  the  ultimate  decisions  in  these 
two  cases  {Mersey  Docks  d  Harbour  Board  v, 
Gibbs  and  Coe  v.  Wise),  it  must,  I  think, 
be  now  taken  as  established :  First,  that 
unless  the  provisions  of  the  legislature,  by 
express  enactment  or  necessary  implication, 
otherwise  determine,  an  action  for  such  a 
wrong  as  that  which  is  the  subject  of  the 

f  resent  suit  lies  against  a  corporation  or  pub- 
ic trustee  acting  gratuitously  for  public 
purposes;  secondly,  that  they  are  not  ex- 
empted bv  the  legislature  from  this  liability 
because  the  legislative  provisions  which  reg- 
ulate them  do  not  provide  funds  out  of  which 
damages  recovered  in  an  action  against  them 
c^n  be  paid,  or  because  these  provisions  spe- 
cial Ijr  apply  their  funds  to  purposes  not  in- 
cluding the  payment  of  such  damages ;  and, 
thirdly  (what,  indeed,  may  be  considered  as, 
in  principle,  comprised  in  the  second  prop- 
osition) ,  that  this  liability  subsists,  although 
no  property,  whether  provided  by  act  of  Par,- 
1  lament  or  otherwise,  be  shown  to  exist,  lia- 
ble to  execution  upon  a  judgment." 

In  1871,  the  court  of  queen's  bench,  in 
the  case  of  Foreman  v.  Canterbury,  L.  R.  6 
Q.  B.  214,  undertook  to  overrule  the  decision 
of  the  court  of  common  pleas  in  HolUday  v. 
8t.  Leonard's,  The  opinion  is  given  by 
Blackburn,  J.,  and  he  says  that  HoUiday  v. 
St,  Leonard's,  as  an  authority  for  the  prin- 
ciple that  there  is  an  exception  to  the  rule 
of  respondeat  superior  when  the  servant  is  em- 
ployed by  a  corporation  for  public  or  char- 
itable purposes,  was  overruled  by  the  deci- 
sion of  the  House  of  Lords  in  Mersey  Docks  & 
Harbour  Board  v.  Gibbs-,  forgetting  that  in 
the  opinion  in  that  case  delivered  by  him- 
self, and  in  which  the  chief  justice  of  the 
court  of  common  pleas,  who  delivered  the 
opinion  in  HoUiday  v.  St.  Leonard's  con- 
curred, he  said  that  the  point  decided  in  the 
latter  case  **doe8  not  arise  in  the  present  case, 
so  that  it  is  unnecessary  directly  to  decide 
anything  upon  it."  Foreman  y.  Canterbury 
is  not  a  well-considered  case  on  this  point. 
Indeed,  the  point  is  not  at  all  discussed  on 
principle,  and  the  decision  rests  wholly  on 
an  assumption  of  the  action  of  the  House  of 
Lords  which  the  record  proves  to  be  untrue. 
The  authority  of  HoUiday  v.  St,  Leonard's 
on  this  point  was  distinctly  and  carefully 
left  unquestioned,  both  in  Mersey  Docks  & 
Harbour  Board  v.  Gibbs  and  in  Coe  v.  Wise, 
The  most  that  can  be  said  is  that  in  Fore- 
man V.  Canterbury,  the  court  of  queen's  bench 
differs  from  the  court  of  common  pleas.  The 
influence  of  the  decision,  however,  is  to  be 
plainly  noticed  in  subsequent  cases. 
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In  Quten  v.  Williams,  L.  K.  9  A  pp.  Cas. 
418,  decided  in  1884,  the  rule  in  Mersey  Dockn 
<j&  Harbour  Btjard  v.  Gibba  was  applied  where 
similar  powera  and  duties  had  been  given  by 
act  of  Parliament  to  the  executive  govern- 
ment of  New  Zealand.  The  action  was 
brought  under  authority  of  the  Crown  suits 
acts  of  1881. 

In  Gilbert  v.  Trimfy  House,  L.  R.  17  Q. 
B.  Div.  795,  decided  in  1886,  the  defendant 
was  a  private  guild  or  corporation,  estab- 
lished some  500  years  ago,  for  charitable  and 
public  purposes,  such  as  the  relief  of  the 
poor,  maintenance  of  religious  services,  pro- 
motion of  the  interests  of  mariners,  etc.  In 
very  early  days,  when  beacons  along  the  coast 
were  mainly  private  property,  it  undertook 
their  maintenance,  at  first,  perhaps,  as  a  char- 
ity, and  gradually  acquired  rights  and  pow- 
ers to  collect  tolls.  Such  funds,  however, 
were  devoted  wholly  to  the  original  charity 
and  relief  of  poor  mariners.  Under  recent 
statutes  the  powers  and  duties  of  the  corpora- 
tion in  reference  to  lighthouses  and  beacons 
were  largely  increased.  The  corporation  was 
sued  for  damages  caused  by  negligence  in 
the  removal  of  a  l)eacon,  leaving  a  portion 
of  it  under  water.  The  broad  claim  made 
in  behalf  of  trustees  for  public  purposes,  in 
former  cases,  was  again  made  in  behalf  of 
this  private  corporation.  The  question  was: 
"Are  the  defendants  liable  to  be  sued  at  all 
in  respect  of  injuries  caused  by  reason  of  the 
negligent  condition  in  which  beacons,  or  the 
remains  of  beacons,  vested  in  them,  are  kcptV" 
The  court  held  that  the  recent  legislation 
enlarging  the  powers  of  the  defendant  did 
n')t  make  it  an  agent  or  servant  of  the  govern- 
ment, or  alter  the  character  of  the  corpora- 
tion. It  remained  a  private  corporation  as 
before.  The  principle  of  Mersey  Docks  & 
Ilarbonr  Board  v.  Gibbs  was  a])plied  to  this 
corporation,  and  stated  more  broadly  and 
with  less  discrimination  than  it  was  stated 
in  that  case  twenty  years  before.  Day,  J., 
says :  "The  law  is  plain  that  whosoever  un- 
dertakes the  performance  of,  or  is  bound  to 
perform,  duties,  wljether  they  are  duties  im- 
posed by  reason  of  the  possession  of  property 
or  by  the  assumption  of  an  office,  or  however 
thev  may  arise,  is  liable  for  injuries  caused 
by  his  negligent  discharge  of  those  duties. 
It  matters  not  whether  he  makes  money  as  a 
protit  by  means  of  discharging  the  duties, 
or  whether  it  be  a  corporation  or  an  individ- 
ual who  has  undertaken  to  discharge  them. 
It  is  also  immaterial  whether  a  person  is 
guilty  of  negligence  by  himself  or  by  his 
servants.  If  he  elects  to  perform  the  duties 
by  his  servants,  if  in  the  nature  of  things  he 
is  obliged  to  perform  the  duties  by  employ- 
ing servants,  lie  is  responsible  for  their  acts 
in  the  same  way  that  he  is  responsible  for 
his  own." 

The  English  rule  was  recently  (1890)  ap- 
plied in  New  Brunswick  to  tru.sfees  incorpo- 
rated for  the  maintenance  of  a  public  hos- 
pital. Donaldson  v.  General  Public  Hosjyital 
Oomrs.  30  N.  B.  279.  The  action  was  for 
injury  caused  to  a  person  admitted  to  the 
hospital,  by  negligent  failure  to  supply  the 
necessary  medical  and  surgical  attention. 
The  questions  were  raised  by  a  demurrer  to 
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the  declaration.  The  court  held  that  the 
duty  the  defendant  owed  the  plaintiff,  as  al- 
leged, was  admitted  by  the  demurrer,  and  a 
breach  of  that  duty  by  the  negligent  failure 
to  supply  any  medical  or  surgical  attendance, 
which  he  had  the  right  to  have  supplied, 
was  also  admitted,  and  therefore  the  claim 
that  the  dutv  imposed  on  the  defendant  was 
in  fact  fultilled  by  exercisiner  due  care  in 
selection  of  physicians,  and  inliaving  neces-  ' 
sary  appliances,  etc.,  was  not  in  the  case, 
for  such  facts,  if  they  are  an  answer,  should 
be  set  forth  by  way  of  plea;  that,  admitting 
the  defendant  to  be  a  public  charitable  in- 
stitution, that  fact  does  not  exempt  it  from 
this  action  for  negligence.  A  public  char- 
itable institution  is  liable  to  be  sued  for  neg- 
ligence. 

Tlie  first  case  in  the  United  States  to  which 
our  attention  has  been  called  was  decided  in 
Virginia  in  1867.  Richmond  v.  Ijong,  17 
Gratt.  375.  It  was  an  action  for  the  value 
of  a  slave  lost  by  negligence  on  the  part  of 
servants  of  a  hospital.  Liability  was  de- 
nied on  the  ground  that  the  managers  of  the 
hospital  exercised  governmental  powers,  thai 
under  the  Virginia  laws  the  managers  of  the 
hospital  were  exercising  governmental  pow- 
ers, and  the  government  was  the  principal  or 
master,  and  therefore  the  rule  of  respondent 
superiar  did  not  apply. 

Maxmilian  v.  ^'ew  York  (1875)  62  N.  Y. 
160,  20  Am.  Rep.  468,  was  an  action  against 
the  city.  The  only  question  decided  was 
that  under  the  New  York  statute;  the  com- 
missioners of  public  charities  were  not  the 
agents  or  servants  of  the  city,  and  therefore 
the  city  was  not  responsible  for  the  negli- 
gence of  a  servant  employed  by  the  commis- 
sioners. 

McDonald  v.    MassacJtv setts  Gen.    MospitaL 
120  Mass.  432,  21  Am.  Kep.  529,  was  decide<l 
in  1876.     It  was  an  action  against  the  hos- 
pital for  negligent  surgical  treatment.     The 
court  distinctly  held  that  a  hospital,  being 
a  public  charitable  institution,  is  not  liable 
for  the  negligence  of  a  servant  when  it  has 
exercised  proper  care  in  his  selection.     Bui 
the  ratio  decidendi  is  not  entirely  clear.     Ap- 
parently the  decision  is  based  on  tlie  author- 
ity of  llolliday  v.  8t,  Leonard's,  and  if  so,  it 
is  an  authority  for  the  principle  that  then- 
is  an  exception  to  the  rule  of  respondeat  *f/- 
perior  when  the  negligent  servant  is  employed 
by  a  public  charitable  corporation.     Subse- 
quently a  similar  question  arose  in  Bentou  v. 
Boston    City  HospiiaL  140  Mass.  13,  54  Am. 
Hep.  436.     The  accident  was  caused  by  tliL- 
negligence  of  the  superintendent  of  a  build- 
ing owned  by  the  city  of  Boston  and  used  as 
a  hospital  under  the' management  of  corpc»- 
rate   trustees  appointed   by   the  city.      Tbt- 
c6urt  said  that,  if  the  trustees  could  be  re- 
garded  as  trustees  of  a  public  charity,    the 
case  came  within  McDonald  v.  MassarnusetTi* 
G*!h.  Hospital,  but  held  that,  under  the  stat- 
ute  incorporating   them,    the   trustees  -wer*- 
agents  for  the  city  :  that  the  city,  in  the  per- 
formance of  the  duty  of  maintaining  the  ho>;- 
pital,  was  not  liable  for  negligence,  because 
the  case  came  within  the  principle  of    //?;,' 
v.  Boston,  122  Mass.  344,  23  Am.  Rep.   3:^,:>. 
where  Judge  Gray,  in  an  elaborate  opinion 
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and  exhaustive  review  of  the  cases,  defended 
the  Massachusetts  doctrine  of  nonliability  of 
municipal  corporations,  and  also  of  Titldiey 
Y.  .Sfi/<rm,  137  Mass.  171.  50  Am.  Kep.  289, 
which  somewhat  extends  that  doctrine.  And 
ill  Uonrielly  v.  BoMton  Catholic  Cemetery  Amo. 
146  Mass.  163.  the  court  states, that  M^.Donnld 
V.  }tbviatichH9eiU  Gen.  Hospital  was  decided  on 
the  irround  '*that  the  defendant  was  a  pub- 
'  He  ctiaritable  institution  under  the  laws  of 
the  commonwealth,"  and  Benton  v.  Boston 
City  Hospitaly  on  the  ground  that  the  real 
iliity  was  imposed  by  statute  on  the  city  for 
puUlic  benefit,  and  that  the  city  would  not 
be  liable  under  the  rule  stated  in  Tindley  v. 
.S/fV/«,  aud  Hill  V.  Boston^  and  therefore  a 
mere  statutory  agent  without  property,  in- 
tervening between  the  city  and  the  actual 
wronffdoer,  was  free  from  liability. 

In  1880,  the  cjuestion  came  up   in    Khode 
Island,  in  Glavin  v.  JVuxie  Inland  HotpiUil, 
13  K.  I.  411,  34  Am.  Rep.  675.     The  plain- 
tiff claimed  damages — First,  on  the  ground 
of  negligence  of  the  corporation  in  the  selec- 
tion of  an  interne  who  was  employed  as  a 
surgeon,  and  to  whose  surgical  care  the  plain- 
lis  was  committed.     The  court  held  that  the 
defendant  was  liable  for  its  corporate  negli- 
(reiice  in  the  selection  of  its  physicians.    Sec- 
ond, on  the  ground  of  the  negligence  of  the 
interne    while  actine  as  a  surgeon,  in   his 
careless  and  unfikilfuT  treatment  of  the  plain- 
tiS.     The  court  held  that  the  defendant  was 
not;  liable  on  this  ground,  and  that  the  hos- 
pital does  not  undertake  to  treat  the  patient 
t/irough  the  agency  of  the  surgeon,  but  only 
to  procure  his" services,  and  therefore  the  re- 
lation of  master  and  servant  does  not  exist, 
HTid  the  hospital  is  only  liable  for  a  breach 
of  its  duty  to  use  proper  care  in  the  selec- 
tion of  the  surgeon.     Third,  on  the  ground 
that  the  plaintiff,  being  in  a  critical  condi- 
tion, it  was  the  duty  of  the  interne,  under  a 
h'»*pital  rule,  to  send  immediately  for  an  at- 
tending surgeon,  and  the  duty  of  the  corpo- 
ration, under  a  special  provision  of  its  char- 
ter, to  put  the  rule  in  execution.     The  court 
held  that,  while  the  interne  acts  as  surgeon, 
tind,  when  so  acting,  he  may  not  be  the  serv- 
unt   of   the  corporation,  yet  he  also  is  ap 
pointed  to  perform  other  duties,  and   when 
acting  in  such  capacit)'  the  relation  of  master 
and  servant  exists:  that  the  corporation  un- 
dertakes in  critical  cases  to  send  for  one  of 
ii"^  .staff  of  surgeons.     This  duty  is  imposed 
ijjMiu  it  in  pursuance  of  the  special  terms  of 
Us  charter,  and  can  only  be  performed  by  the 
corporation  through  an  agent.     The  interne 
i<  its  a^ent  for  that  purpose,  and  his  neglect 
is  that  of  the  corporation,  and  for  such  neg- 
>ci  the  defendant  is  liable.    The  broad  claim 
was  also  made  that  the  defendant,  by  reason 
of  beiDg  a  public  charitable  corporation,  was 
exempt  from  all  liability.     The  court  held  : 
That  this  broad  claim  was  not  supported  by 
anv  cases  cited,  discussing  the  English  and 
Massachusetts  cases.     That  the  theory  of  a 
pijblic  policy  which  forbids  the  use  of  cor- 
r»')rate  funds  in  any  case  to  compensate  for 
injuries  inflicted  is  not  sound.     There  is  no 
«urh   public  policy,  and  the  establishment 
rf  such  a  policy  is  a  question  for  the  legis- 
lutarc.     That  tlie  theory  that  the  corporate 
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funds  are  trust  funds,  and  their  use  to  pay  a 
judgment  would  be  a  violation  of  trust,  is 
unsound.  That  the  result  of  the  English 
cases  is :  (a)  Where  there  is  a  duty,  there 
is  a  prima  facie  liability  for  neglect;  and  a 
corporation  being  created  for  certain  purposes 
which  cannot  be  executed  without  the  use  of 
care  or  skill,  it  becomes  the  duty  of  the  cor- 
poration to  exercise  such  care,  and  funds  ac- 
quired for  the  purposes  of  its  creation  will 
be  applied  to  satisfy  a  judgment  for  its  de> 
fault  in  this  respect,  (b)  The  corporate  funds 
can  be  applied,  notwithstanding  the  trusts 
for  which  they  are  held,  because  the  liabil- 
ity is  incurred  in  carrying  out  the  trusts  and 
is  incident  to  them.  That  these  rules  for  cor- 
porations for  public  purposes  apply  equally 
to  corporations  like  the  Hhode  Island  Hos- 
pital. 

Fire  In».  Patrol  v.  Boyd,  120  Pa.  624,  1  L. 
R.  A.  417,  was  decided  in  1888.  This  was 
an  action  against  a  corporation  organized  to 
aid  the  city  government  of  Philadelphia  in 
preservation  of  life  and  property  at  tires,  for 
an  injury  caused  by  the  negligence  of  its 
servants  employed  at  a  fire.  The  court  held 
that  under  the  laws  of  Pennsylvania  the  de- 
fendant, in  the  i)erformance  of  its  duties,  was 
acting  in  aid  of  the  municipal  government 
in  the  performance  of  a  governmental  duty, 
and  in  such  case  the  rule  of  resjwndeat  superiar 
has  no  application,  for  the  state,  and  not  the 
defendant,  is  the  superior.  The  court  further 
held  that  the  funds  of  a  public  charity  can- 
not be  taken  to  compensate  injuries  by  neg- 
ligence of  agents,  and  says:  "It  would  be 
carrying  the  doctrine  of  reapondeat  supeHor 
to  an  unreasonable  and  dangerous  length. 
That  doctrine  is  at  beat,  as  I  once  before  ob- 
served, a  hard  rule." 

In  1891  the  question  was  somewhat  dis- 
cussed in  the  New  York  court  of  common 
pleas,  in  Harris  v.  Woman's  Honpital,  27 
Abb.  N.  C.  37.  But  the  case  was  decided 
on  questions  of  fact.  No  actual  negligence 
or  want  of  care  was  found  on  the  part  of 
the  hospital  authorities,  the  surgeons,  or  the 
nurse. 

During  the  past  year  the  question  has 
arisen  in  three  cases:  In  Kentucky,  in  the 
case  of  Williamson  v.  Tj>tii»Hlle  Induiftrial 
School,  95  Ky.  251,  28  L.  R.  A.  200,  where 
the  liability  of  the  defendant  for  injuries 
committed  by  its  agents  was  denied,  on  the 
sole  ground  that  this  corporation  was  a  mere 
agent  of  the  state  exercising  governmental 
functions.  In  Michigan,  in  D&wnes  v.  Har- 
per Hoft])ital,  reported  in  101  Mich.  555,  25 
L.  R.  A.  602,  a  hospital  for  the  insane  was 
sueci  by  the  representatives  of  a  patient  who 
had  escaped  from  the  strong  room  of  the  hos- 
pital, jumped  from  a  window,  and  so  was 
killed.  The  negligence  alleged  was  that  of 
the  trustees  in  the  construction  of  the  build- 
ing, and  of  the  employees  in  the  care  of  the 
patient.  Judgment  was  given  for  the  de- 
fendant. Perhaps  the  decision  might  be  sus- 
tained on  other  grounds,  but  the  reasoning 
of  the  court  fairly  tends  to  support  the  ex- 
treme claim  of  the  defendant  in  this  ca.<?e. 
There  is,  however,  a  distinction  that  may 
have  strongly  influenced  the  language  of  the 
court.     The  Harper  Hospital  was  originally 
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a  private.  foundatioD  by  deed  conveying  prop- 
erty to  trustees  on  a  specific  trust.  ~  These 
trustees  were  subsequently  incorporated  un- 
der a  general  statute.  It  is  possible  that  by 
the  act  of  incorporation  the  corporate  powers 
were  limited  to  administration  of  the  origi- 
nal trust  in  accordance  with  the  laws  estab- 
lished by  the  founders.  If  this  were  so,  the 
corporate  capacity  would  be  reduced  to  the 
minimum,  and  the  defendant  might  be  held 
not  liable  upon  a  construction  of  the  terms  of 
its  charter,  without  questioning  the  liability 
of  an  eleemosynary  corporation  for  injuries 
committed  in  pursuance  of  its  corporate  pow- 
ers. The  case  of  Union  P.  R.  Go.  v.  ArtUt, 
9  C.  C.  A.  14,  60  Fed.  Rep.  365,  23  L.  R. 
A.  581,  decided  by  the  United  States  circuit 
court  of  appeals,  does  not  deal  at  all  with 
the  relation  of  a  corporation,  whether  busi- 
ness or  eleemosynary,  to  its  corporate  funds, 
nor  directly  with  the  nature  of  the  duties 
imposed  on  a  public  or  charitable  corpora- 
tion by  its  charter.  The  only  question  con- 
sidered or  decided  in  respect  to  a  corporation 
is  that  any  corporation,  when  it  undertakes 
an  act  of  charity  not  within  the  purposes  of 
its  incorporation  and  which  it  is  under  no 
legal  obligation  to  perform,  assumes  the  same 
personal  duties,  neither  more  nor  less,  that 
an  individual  assumes  who  undertakes  a  simi- 
lar act  of  charity,  and  that  a  corporation,  in 
administering  a  trust  fuod  distinct  from  its 
corporate  funds,  held  by  it  on  a  specific  trust, 
stands  in  the  same  position  as  an  individual 
who  administers  a  trust  fund  for  a  similar 
purpose.  But  the  case  is  of  peculiar  inter- 
est as  maintaininfi^  the  proposition  that  an 
individual  establishing  hospital  accommoda- 
tions as  a  charity  undertakes  no  duty  towards 
those  who  accept  them  as  a  free  giit,  except 
the  duty  of  using  reasonable  care  in  provid- 
ing such  accommodations,  and  that  if  one  is 
injured  through  negligence,  not  of  the  in- 
dividual in  the  performance  of  his  personal 
duty,  but  of  the  servants  employed  by  him, 
the  principal  is  not  liable,  because  such  case 
does  not  come  within  the  reason  of  the  rule 
of  respondeat  iuperior,  and  such  rule  has  no 
application.  As  this  proposition  is  true  of 
a  corporation  as  well  as  of  an  individual, 
the  court  held  that  the  railroad  corporation 
which  had  established  hospital  accommoda- 
tions as  such  a  charity  was  not  liable  in  a 
suit  to  recover  for  injuries  caused  through  the 
negligence  of  the  servants  it  had  employed  ; 
that  the  doctrine  of  respondeat  supei'ior  has 
no  just  application,  and  ''it  was  responsible 
for  the  discbarge  of  its  own  personal  duty, 
and  not  for  the  performance  of  the  duties  of 
its  employees. "  This  is  the  most  direct  ap- 
plication we  have  found  in  an  American  case 
of  the  doctrine  which,  in  Hall  v.  Smith  and 
HoUiday  v.  St.  Leonard's,  was  applied  to  cor- 
porations established  for  public  and  charit- 
able purposes. 

It  is  apparent  that  there  are  marked  dif- 
ferences in  these  cases,  both  as  to  results  and 
the  process  by  which  results  are  reached. 
These  differences  mainly  appear  in  the  tests 
adopted  for  ascertaining  in  each  case  what  is 
a  corporate  duty  and  what  is  a  corporate  neg- 
lect ;  in  the  confusion  of  the  (juasi  trust,  aris- 
ing from  the  restriction  which  binds  every 
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corporation  to  apply  its  corporate  funds  to- 
the  purposes  for  which  it  was  orpmized, 
with  the  relation  of  a  strictly  legal  trustee 
to  bis  trust  funds;  and  especially  in  the 
various  means  by  which  courts  have  sought 
to  escape  the  patent  injustice  of  applying 
the  extreme  doctrine  of  respondeat  suverupr  to 
the  personal  defaults  of  employees  of  char 
itable  institutions.  But  we  think  the  drift 
of  all  the  cases  clearly  indicates  a  general  * 
conviction  that  an  eleemosynary  corporation, 
should  not  be  held  liable  for  an  injury  due 
only  to  the  neglect  of  a  servant,  and  not 
caused  by  its  corporate  negligence  in  the  fail- 
ure to  perform  a  duty  imposed  on  it  by  law, 
and  we  are  satisfied  tnat  this  general  convic- 
tion rests  on  sound  legal  principles.  Tbe 
law  which  makes  one  responsible  for  his 
own  act,  although  it  may  be  done  through 
another,  and  which  is  expressed  by  the  pri- 
mary meaning  of  the  maxim,  Qui  facit  per 
alium  facit  per  se,  is  based  on  a  principle 
of  universal  justice.  The  law  which  makes- 
one  responsible  for  an  act  not  his  own.  be- 
cause the  actual  wrongdoer  is  his  servant,  is 
based  on  a  rule  of  public  policy.  The  lia- 
bility of  a  charitable  corporation  for  tbe  de- 
faults of  its  servants  must  depend  upon  the 
reasons  of  that  rule  of  policy,  and  their  ap- 
plication to  such  a  corporation.  The  rule 
IS  distinguished  as  the  doctrine  of  resptmd- 
eat  superior,  altiiougb  that  phrase  is  used 
broadly  in  reference  to  any  relation  of  prin- 
cipal and  agent,  thereby  causing  much  con- 
fusion. Here  we  use  it  in  the  narrow  mean- 
ing suggested  by  its  origin.  Tbe  phrase  is- 
taken  from  the  words  of  the  statute  of  Westm. 
II.  (Car.  II.).  Si  custos  gaoUf  non  habeat 
per  qvod  justicietur  vel  unde  solvat,  respondeat 
superior  suua  qui  custodiam  hujusniodi  gaoia 
aibi  commisit.  As  Lord  Coke  tells  us  i2* 
Inst.  382),  this  law  was  intended  only  for 
those  who  ** having  the  custody  of  ga<»]s  of 
freehold  or  inheritance  commit  the  sanae  to 
another  that  is  not  sufficient.**  As  sheriflfs- 
originally  profited  through  the  appointment 
of  their  subofficers,  the  rule  of  the  statute 
was  applied  to  sheriffs,  although  they  were 
not  included  in  its  letter.  This  statute  was 
passed  before  the  first  Year  Book  was  kept, 
at  a  time  when  the  English  law  was  **  with- 
out form.**  It  recognized  an  injustice,  and 
declared  a  rule  of  public  policy,  t.  «.  an  in- 
jury done  by  one  who  is  irresponsible  must 
be  answered  for  by  his  superior,  when  for 
his  own  convenience  and  emolument  that 
superior  has  given  the  wrongdoer  the  op- 
portunity of  committing  the  injury.  This- 
rule  of  public  <)olicy  modified  the  develop- 
ment of  the  law  of  master  and  servant  from 
the  beginning,  and  in  this  way  infused  into- 
the  law  of  agency  a  sort  of  fictitious  agency, 
depending,  not  on  the  principle  of  justice 
that  makes  one  responsible  for  his  own  act. 
but  on  a  rule  of  public  policy  which,  under 
certain  circumstances,  estops  one  from  show- 
ing that  tlie  act  in  question  was  not  his  own. 
This  view  is  suggested  by  the  opinion  of 
Best,  Ch.  J.,  in  mcUI  v.  Smith,  supra,  and. 
is  the  occasion  of  his  emphatic  declaration 
that  respondeat  superior  is  bottomed  on  tbe 
principle  that  he  who  expects  to  derive  tbe- 
advantage  from  an  act  done  for  him  by  an- 
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other  must  answer  for  any  injury  which  a 
third-  person  sustains  from  it.  The  reasons 
for  the  rule  have  been  differently  stated  by 
others.  In  Maxmilian  v.  New  York,  sup^'d, 
the  rule  is  based  upon  the  right  which  the 
employer  has  to  select  his  servants,  to  dis- 
charge them  if  not  competent,  and  to  control 
them  while  in  his  employ.  In  Dicey,  Par- 
ties, rule  102,  p.  446,  the  liability  is  stated 
•  as  ** analogous  to  the  liability  of  an  owner 
for  injuries  committed  by  animals  belonging 
to  him.  Neither  the  master  nor  owner  is 
liable  because  he  has  himself  done  the  par- 
ticular act  complained  of.  He  is  responsible 
because  the  wrong  is  the  result  of  his  having 
in  the  one  case  employed  the  incompetent 
servant,  and  in  the  other  kept  an  animal  of 
habits  injurious  to  his  neighbors."  Here 
the  policy  stated  seems  to  be  that  the  master 
should  not  only  be  liable  for  his  negligence 
in  the  employment  of  servants,  but  should 
be  held  as  a  guarantor  that  none  employed 
by  him  should  abuse  their  opportunities. 
And  a  similar  notion  is  expressed  in  Wood, 
Mast.  &  S.  §  277,  ♦.  e.  that  the  penalty  of 
liability  is  imposed  in  order  to  secure  in  the 
master  ^the  exercise  of  proper  care  and  dili- 
gence in  the  selection  and  retention  of  his 
agents."  Whart.  Neg.  §  157.  gives,  as  the 
reason  of  the  policy,  that  **he  who  puts  in 
operation  an  agency  which  he  controls,  while 
he  receives  its  emoluments,  is  responsible  for 
the  injuries  it  incidentally  inflicts,"  relying 
on  Lord  Brougham's  statement  in  Duncan  v. 
Findlater,  8  Clark  &  F.  894 :  "I  am  liable  for 
what  is  done  for  me  and  under  my  orders  by 
the  man  I  employ,  for  I  may  turn  him  from 
that  employ  when  I  please ;  and  the  reason 
that  I  am  liable  is  this,  that  by  employing 
him  I  set  the  whole  thing  in  motion,  and 
what  he  does,  being  done  for  my  benefit  and 
under  my  direction,  I  am  responsible  for 
the  consequences  of  doing  it." 

This  defendant  does  not  come  within  the 
main  reason  for  the  rule  of  public  policy 
which  supports  the  doctrine  of  respondeat  eu- 
perior.  It  derives  no  benefit  from  what  its 
servant  does,  in  the  sense  of  that  personal 
and  private  gain  which  was  the  real  reason 
for  the  rule.  Again,  so  far  as  the  persons 
injured  are  concerned,  especially  if  they  be 
patients  at  the  hospital,  the  defendant  does 
not  "set  the  whole  thing  in  motion,"  in  the 
sense  in  which  that  phrase  is  used  as  ex- 
pressing a  reason  for  the  rule.  Such  patient, 
who  may  be  injured  by  the  wrongful  act  of  a 
hospital  servant,  is  not  a  mere  third  party, 
a  stranger  to  the  transaction.  He  is  rather 
a  participant.  The  thing  about  which  the 
servants  are  employed  is  the  healing  of  the 
sick.  This  is  set  in  motion,  not  for  the  bene- 
fit of  the  defendant,  but  of  the  public.  Sure- 
81  L.  R.  A. 


ly,  those  who  accept  the  benefit,  contribut- 
ing also  by  their  payments  to  the  public 
enterprise,  and  not  to  the  private  pocket  of 
the  defendant,  assist  as  truly  as  the  defend- 
ant in  setting  the  whole  thing  in  motion. 
But  the  practical  ground  on  which  the  rule 
is  based  is  simply  this:  On  the  whole,  sub- 
stantial justice  is  best  served  by  making  a 
master  responsible  for  the  injuries  caused  by 
his  servant  acting  in  his  service,  when  set 
to  work  by  him  to  prosecute  his  private  ends, 
with  the  expectation  of  deriving  from  that 
work   private   benefit.      This  has  at  times 

Firoved  a  hard  rule,  but  it  rests  upon  a  pub- 
ic policy  too  firmly  settled  to  be  questioned. 
We  are  now  asked  to  apply  this  rule,  for  the 
first  time,  to  a  class  of  masters  distinct  from 
all  others,  and  who  do  not  and  cannot  come 
within  the  reason  of  the  rule.  In  other 
words,  we  are  asked  to  extend  the  rule,  and 
to  declare  a  new  public  policy,  and  say  : 
On  the  whole,  substantial  justice  is  best 
served  by  making  the  owners  of  a  public 
charity  involving  no  private  profit,  responsi- 
ble, not  only  for  their  own  wrongful  negli- 
gence, but  also  for  the  wrongful  negligence 
of  the  servants  they  employ  only  for  a  pub- 
lic use  and  a  public  benefit.  We  think  the 
law  does  not  justify  such  an  extension  of  the 
rule  of  respondeat  superior.  It  is  perhaps 
immaterial  whether  we  say  the  public  policy 
which  supports  the  doctrine  of  respondeat  SU' 
perior  does  not  justify  such  extension  of  the 
rule,  or  say  that  the  public  policy  which 
encourages  enterprises  for  charitable  purposes 
requires  an  exemption  from  the  operation  of  a 
rule  based  on  legal  fiction,  and  which,  as  ap- 
plied to  the  owners  of  such  enterprises,  is 
clearly  opposed  to  substantial  justice.  It 
is  enough  that  a  charitable  corporation  like 
the  defendant,  whatever  may  be  the  principle 
that  controls  its  liability  for  corporate  neg- 
lect in  the  performance  of  a  corporate  duty, 
is  not  liable,  on  grounds  of  public  policy, 
for  injuries  caused  by  personal  wrongful  neg- 
lect in  the  performance  of  his  duty  by  a  serv- 
ant whom  it  has  selected  with  due  care ;  but 
in  such  case  the  servant  is  alone  responsible 
for  his  own  wrong.  This  result  is  justified 
by  the  opinions  in  Hall  v.  8inM,  Holliday  v. 
at.  Leonard's,  and  Union  P.  R.  Co.  v.  Artist, 
supra,  substantially  on  the  grounds  above 
stated,  and  is  reached,  for  one  reason  or  an- 
other, by  the  greater  number  of  courts  that 
have  dealt  with  this  particular  liability  of 
a  corporation  for  public  or  charitable  pur- 
poses. 

There  is  no  error  in  the  judgment  of  the  Su- 
perior Court. 

The  other  Judges  concur. 
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An  option  indorsed  upon  the  back  of  a 
negfotiable  note  t^or  Its  extension  for  a  definite 
time  by  irinnR  a  new  note  at  the  option  of  the 
makers  and  Indorsers  similar  to  the  original  does 
not  destroy  Its  negrotiabillty. 

(January  9,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Anniston  City  Court  in  favor  of  defend- 
ant in  an  aciion  brought  to  enforce  his  al- 
leged liability  as  indorser  on  a  promissory 
note,     lieteraed.' 

The  facts  are  .stated  in  the  opinion. 

M^ss/'ff.  Knox,  Bowie,  A  Pelham,  for 
appellant: 

The  place  of  payment  is  sufllcientlv  certain. 

Rudvlph  V.  Brejcer,  98  Ala.  189;'  Boit  v. 
Cori\  54  Ala.  112;  Pottew.  Sheets,  5  Ind.  App. 
506:  Rroitn  v.  First  JSat.  Bank,  103  Ala.  123. 

The  uncertainty  as  to  the  time  when  the 
note  or  bill  is  payable  is  not  a  defect,  provided 
the  lime  described  in  the  paper  must  come 
sooner  or  later;  nor  is  remoteness  of  lime  ma- 
terial. 

Tiedeman,  Com.  Paper,  i;  25;  Conn  v.  Thorn- 
ton, 46  Ala.  5>*7;  Brewster  v.  Witliams,  2  S.  C. 
N.  S.  455;  Nelson  v.  Manning,  53  Ala.  549; 
Gaines  \.  Dorsett,  18  La.  Ann.  563;  Mortee\. 
£kiward8,  20  La.  Ann.  286;  Enigkt  v.  McHey- 


nolds,  87  Tex.  204;  Atcheson  v.  Seoit,  51  Tex. 
218;  Cfti^ago  R.  Equip.  Co.  v.  Merchants*  Ntt. 
Bank,  136  U.  S.  268,  34  L.  ed  349;  Biker  v. 
Sprague  Mfg.  Co.  14  R.  L  402.51  Am.  Rep. 
418;  InOependent  School  Dist.  v.  Hall,  -113  U. 
S.  140.  28  L.  ed.  956;  Morton  v.  Neto  Orleam 
&  S.  B.  Co.  &  Immi.  Asso.  79  Ala.  590;  Firat 
Nat.  Bank  v.  Slaughter,  98  Ala.  602;  Cota  v. 
Buck,  7  Met.  588,  41  Am.  Dec.  464. 

A  note  payable  twelve  mouths  after  date, 
"or  before  if  made  out  of  the  sale  of  a  ma- 
chine," was  held  to  be  negotiable  in  Ern»t  v. 
Steckman,  74  Pa.  13.  15  Am.  Rep.  542. 

A  promise  to  pay  on  or  before  a  day  men- 
tioned states  the  lime  of  payment  with  suflS 
cient  certainty. 

Walker  v.  Woolen,  54  Ind.  164,  23  Am.  Rep. 
689:  Mattison  v.  Marks,  81  Mich.  421,  1?^ 
Am.  Rep.  197;  Jordan  v.  Tate,  19  Ohio  St.  586; 
Sngory  v.  Metropolitan  Bank,  42ljtk.  Ann,  627; 
Seymour  v.  Farquhar,  98  Ala.  292;  Makepeace 
V.  Harvard  College,  10  Pick.  298. 

If  the  event  upon  which  the  instrument  is 
to  become  payable  must  inevitably  happen,  it 
is  no  objection  ihat  it  is  uncertain  when  it  will 
happen,  nor  is  it  of  any  importance  how  long 
the  payment  mav  be  in  suspen.se. 

Sackett  v.  Palmer,  25  Barb.  179:  Chitty. 
Bills,  8ih  Am.  ed.  from  the  8th  London  ed. 
pp.  155,  156. 

A  note  payable  "on  or  before"  a  certain  date 
is  not  rendered  n  on -negotiable  by  reason  of  an 
option  in  the  maker  to  pay  at  anytime  before 
ultimate  maturity  of  the  note. 

First  Nat.  Hank  v.  Skeen,  101  Mo.  6b8: 
Larnb  v.  Story,  45  Mich.  489;  Chitty,  Bills  & 
Notes,  ij  161. 


Note.— Prot'fari^m  for  renewed  as  affecting  nego- 
tiahilUu  of  note. 

Th(?re  seems  to  be  only  one  case  which  is  in  con- 
flict with  Anniston  Loan  &  T.  CJo.  v.  Stickney, 
and  there  may  be  ifround  for  distln^ulshinK  even 
that  one.  In  it  a  note  by  un  apent  for  the  sale  of 
merchandise  payable  one  year  after  date,  but  con- 
taining the  clause  that  if  the  agent  does  not  sell 
enough  in  one  year  one  more  is  fifranted,  was  held 
not  to  he  negotiable,  upon  the  ground  that  It  im- 
plied that  It  was  payable  out  of  a  particular  fund, 
and  for  this  reason  and  because  payable  only  on 
the  happening  of  a  condition,  it  is  not  negotiable 
during  the  first  year.  Miller  v.  Poage,  56  Iowa.  96, 
41  Am.  Kep.  82.  The  court  adds:  "It  is  trueitispny. 
able  absolutely  at  the  expiration  of  two  years. 
Hut  we  think  it  must  have  been  negotiable  when 
executed,  and  continuously  from  that  time,  or  not 
atHll." 

The  fact  that  the  court  interpreted  the  note  as 
requiring  payment  out  of  a  particular  fund  Is,  how- 
ever, sufticient  to  make  a  difference  in  the  decision. 
For  that  alone  would  under  many  authorities  make 
the  note  non-negotiable.  Notwithstanding  that, 
however,  the  ruling  on  the  other  branch  of  the 
case  18  in  conflict  with  the  Stickney  Casb. 

In  the  cases  of  the  other  notes  which  have  been 
held  non-negotiable  because  of  an  agreement  lor 
renewal,  the  agreements  have  been  for  indellnlte 
renewal,  and  there  is  much  ground  for  distinction 
between  an  agreement  for  an  indefinite  renewal, 
which  under  the  rules  regarding  negotiable  paper 
could  not  fail  to  dci^iroy  negotiability,  and  an 
agreement   for   one  renewal   for  a  definite  time 

bich  would  make  the  time  of  payment  one  of  two 
L.  R.  A. 


I  dates  known  from  the  inception  of  the  paper.  As 
to  whether  or  not  the  uncertainty  caused  by  Such 
'  alternative  la  sufficient  to  destroy  negotiability-,  ihe 
I  two  courts  which  have  passed  upon  the  queeti<m 
'  do  not  agree,  and  it  will  require  further  considera- 
tion to  settle  the  question. 

!  An  agreement  for  extension  from  time  to  time 
I  Indefinitely,  as  the  pavt?e  may  see  fit,  renders  the 
I  note  non-negotiable.  Woodbury  v.  Roberts,  ')9 
I  Iowa,  84«.  44  Am.  Hep.  686. 

I  A  provision  that  the  payee  or  his  assigns  may  ex- 
'  tend  the  time  of  payment  from  time  to  time  in- 
I  definitely,  as  he  or  they  may  see  fit,  renders  the 
note  non-negotiable.  Glldden  v.  Henry,  104  Ind. 
I  278,  54  Am.  Rep.  316. 

'     A  stipulation  in  a  note  that  the  holder  may  renew 

I  or  extend  the  time  of  payment  fi*om  time  to  time 

I  as  often  as  required,  and  without  prejudice  to  hi* 

rights  to  enforce  payments   against  the  makers 

I  sureties,  and  Indorsei-s.  at  any  time  when  the  same 

I  may  be  due  and  payable,  renders  the  not4?  n<.»n- 

I  negotiable.  Coffin  v.  Siieocer,  3H  Fed.  Rep.  282.  The 

i  court  places  its  ruling  upon  the  ground  that  every 

succes>ive  taker  of  the  paper  is  bound  to  take  no- 

I  lice  of  this  stipulation,  and.  instead  of  looking  only 

I  to  the  face  of  the  paper  for  the  time  of  its  matur- 

'  ity.  as  in  case  of  commercial  paper  he  must,  is  put 

upon  inquiry  whether  or  not  an  agreement  for  a 

j  renewal  or  extension  of  time  has  l)een  made  by 

his  proposed  Hssiarnor  or  by  any  pre^ious  holder. 

In  Second  Nat.  Hank  v.  Wheeler.  75  Mich.  .^46,  a 

I  notecontaininga  clause  that  the  holder  may  renew 

I  or  extend  the  time  of  payment  from  time  to  time. 

as  often  as  required,  without  notice  and  without 

I  prejudice  to  his  rights,  was  held  not  to  bo  negoti. 


1896. 


Anniston  liOAN  &  Trust  Co.  v.  Stickney. 


3/c««r«.  Matthews  A  Whiteside,  for  ap* 

pellee: 

!5aid  agreement  was  a  part  of  said  note  be- 
fore the  issuance  of  it,  and  it  never  was  an  un- 
eondiiional  written  promise,  signed  by  the 
maker,  to  pay  absolutely  and  at  all  events  a 
j.um  certain  in  money  to  any  one;  but  this  is 
one  of  the  requisites  of  a  negotiable  instrument. 

Altman  v.  Ritier»hofer,  68  Mich.  287:  First 
yat.  Bank  v.  Bynvm,  84  N.  C.  24.  87  Am. 
Rep.  604;  Maryland  Fertilizing  dt  Mfg.  Co.  v. 
Sonnan,  60  Md.  584,  45  Am.  Rep.  750;  Qar- 
Tfimn  V.  Purdp,  3  Dak.  178;  Stevens  v.  Jo/in- 
son, 2^  Minn.  172;  Iron  City  Nat.  tianky,  Mc- 
Cord,  139  Pa.  52,  11  L.  R.'A.  659;  Costellov. 
rromil,  127  Mass.  298,  34  Am.  Rep.  867;  1 
Randolph.  Com.  Paper,  p.  319,  note  1;  Miller 
V.  Pange^  56  lowa.  96,  41  Am.  Rep.  82  (1881); 
Humphrey  v.  Beckwith,  48  Mich.  151  (1882);  1 
Dan.  Nejr.  Inst.  §  41;  CJiandUr  v.  Carey,  64 
Mich.  237. 

A  printed  stipulation  on  the  back  of  a  note 
is  as  much  a  part  of  the  instrument  as  if  set 
out  in  its  body. 

Stf/ynoiir  v.  Farquhar,  93  Ala.  292. 

If  when  it  is  made  the  payment  is  to  depend 
on  a  condition,  contingency,  or  uncertain  event, 
the  subsequent  happening  of  that  event  or  con- 
lin^ency  will  not  change  its  character. 

Bbtekman  v.  I^hman,  68  Ala  547,  35  Am. 
Rep.  57:  t>e€ond  Nat.  Bank  v.  Wheeler,  75 
^lich.  546. 

If  ibe  note  had  purported  to  be  payable  at 
".\nniston  Loan  &  Trust  Company"  this  alone, 
if  there  were  no  other  defects  in  the  paper, 
would  have  brou«?bt  it  within  the  influence  of 
^  1706  of  Ala.  Code  of  1886,  as  there  is  no 
averment  in  the  complaint  that  that  is  the 
name  of  the  bank  or  banking  house  or  the 
name  of  any  place,  and  the  name  itself  does 


not  import  or  imply  that  it  is  the  name  of  a 
place  or  bank  or  banking  house. 

Bominger  v.  Keyes,  78  Ind.  876;  Tiedeman, 
Com.  Paper,  p.  82,  note  4;  Muse  v.  Dantzler, 
86  Ala.  359. 

There  was  never  any  suit  brought  against 
the  maker  of  the  note,  and  no  excu.<;e  was 
shown,  either  in  the  complaint  or  by  the  evi- 
dence, for  not  bringing  it. 

Cook  V.  Mvtual  Ins,  Co.  58  Ala.  89;  Mobile 
8av.  Bank  v.  MeDonnell,  83  Ala.  595;  Seyrnour 
V.  Farquhar,  svjira;    Citizen^  Nat.  Bank  v. 
PiolUt,  126  Pa.  194,  4  L.  R.  A.  190. 
On  petition  for  rehearing. 

By  reason  of  said  memorandum  on  the  back 
of  the  note  it  was  optional  with  the  maker 
and  indorsers  either  to  pay  it  or.  in  lieu  thereof, 
to  give  a  new  note  similar  to  it. 

This  note  does  not  provide  that  the  day  or 
time  of  its  payment  might  he  extended  to  a 
day  when  this  particular  paper  should  cer- 
tainly be  honored.  On  the  contrary  it  pro- 
vides expressly  for  its  own  dishonor. ' 

(Commercial  Bank  v.  Crenshaw,  103  Ala. 
497. 

How  can  it  be  .said  to  be  negotiable  when  it 
is  apparent  that  the  party  taking  it  must  in- 
quire into  an  extrinsic  fact  in  order  to  ascer- 
tain if  it  be  payable. 

Hartley  v.  Wilkinson,  4  Maule  &  S.  25  (1815); 
Leedit  v.  Lancashire,  2  Campb.  205;  Cof}l'  v. 
Satterlee,  ?  Cow.  108.  16  Am.  Dec.  432;  Citi- 
zens' Nat.  Bank  v.  Piollet.  126  Pa.  194.  4  L.  R. 
A.  190:  A^cond  Nat.  Bank  v.  W/,ecfer,  75  Mich. 
546;  First  Nat.  Bank  v.  Carson,  m  Mich.  432; 
Barnard  v.  Cutthing,  4  Met.  231. 

Brickell.  Ch.  J.,  delivered  the  opinion  of 
the  court : 
The  suit  was  founded  on  the  defendant's 


ablf.and  from  the  authorities  cited  it  would  soeni, 
that  the  ruling  was  placed  on  the  Rrround  that  the 
time  of  payment  was  not  certain. 

Provision  for  indefinite  extension  of  time  of  pay- 
ment destroys  nefrotiability.  Smith  v.  Van  Blar- 
c«nn,«  Mich.  371. 

In  Citizens'  Nar.  Bank  v.  Piollet,  126  Pa.  184,  i  L. 
R.  A.  190,  the  question  was  as  to  the  liability  of  the 
irulorser.  and  the  court  held  that  the  afrreemenC  in- 
'li'noL'cl  on  the  note  that  it  would  be  renewed  at 
maturity  destroyed  its  character  as  nejcotiabJe 
1>^lKr,  and  that  therefore  the  defendant's  liability 
was  nt«t  that  of  an  indoraer  of  commercial  paper. 
The  court  said:  *The  oblifration  of  the  note  there- 
in r*.*  IS  uncertain,  dependinir  on  whether  the  maker 
du-npsi  to  pay  it  or  (rive  a  new  note  in  place  of  it. 
Tbi*  uncertainty  destroys  its  negotiability,  and  for 
that  reason  relieves  the  indorser." 

There  are  several  cases  in  which  there  have  been 
o»illateral  ag:reementfi  for  renewal  which  have  been 
K*r  up  to  control  the  note.  Such  aRreeraents  could 
ranly  affect  the  question  of  ncjfotJability  and  in 
ni'-.^t  ca&es  they  have  been  held  to  be  without  effect 
fip<>n  the  contract  as  expressed  In  the  note. 

A  part'l  promise  to  extend,  made  after  the  incep- 
ti"n  of  the  note,  will  not  bar  an  action  on  it. 
Allen  V.  KimbalL  23  Pick.  473, 

\  parol  aKreement  not  to  negotiate  the  note, 
and  t<i  renew  it  at  maturity,  is  unavailinir.  and  will 
Dct  affect  the  note  in  the  handsof  a  purchaser  with 
n«^tk^e.    Heist  v.  Hart.  73  Pa.  286. 

Ttie  law.wiil  not  enforce  a  contemporary  parol 
iimfement  thatthe  note  Is  to  be  renewed  at  matur- 
ity.  Boare  v.  Graham,  8  Campb.  57. 

In  Plight  v.  Gray,  3  C.  B.  N.  S.  320,  27  L.  J.  C.  P. 
31  L.  R.  A. 


18,  4  Jur.  N.  S.  13.  the  defendant  was  not  permitted 

to  file  as  a  def en.«»e  to  an  action  upon  a  bill  of  ex- 

!  cbanfre  a  plea  wsettinfr  up  that  plalntilT  had  agreed 

I  to  renew  jipon  conditions  which  defendant  had 

,  complied  with.    The  court  held  that  under  the 

statute  which  was  relied  on  as  authorizing  the  plea, 

only  such  facts  could  be  pleaded  as  would  entitle 

defendant  to  absolute  and  unconditional  relief  in 

equity,  where  in  that  case  thgre  could  be  no  relief 

unless  the  tender  was  kept  jfood.  and  the  court  of 

law  had  no  jjower  to  compel  that  to  be  done. 

In  IJowerbank  v.  Monteiro.  4  Taunt.  844.  a  collat- 
eral ajrreement  in  writing  was  taken  that  the  hold- 
ers of  the  bill  would  renew  from  time  to  time  un- 
til sufficient  eflPects  should  be  received  from  a  cer- 
tain source  to  pay  it,  and  the  case  turned  upon  the 
construction  of  the  aprreement,  rather  than  upon 
its  effect  on  the  nejrot lability  ot  the  instrument. 

An  agreement  in  a  note  to  one  who  had  advanced 
money  for  carrvingr  on  estates,  that  should  the 
crops  not  come  forward  in  time  to  provide  for  the 
notes,  "I  shall  expect  to  have  them  renewed  for 
such  period  as  shall  be  found  necessary,"  was  held 
to  provide  hut  for  one  renewal.  Innes  v.  Munro,  1 
Exch.  473, 17  L.  J.  Exch.  71.  But  although  the  action 
was  brought  by  an  indorsee,  the  quostiou  of  the 
netrotiability  of  the  note  did  not  arist\ 

Mdillard  v.  Paire.  L.  K.  5  Exch.  312.  39  L.  J.  Exch. 
235,  23  L.  T.  N.  8.  80,  was  an  action  by  the  drawer 
against  the  acceptor,  in  which  the  question  ot 
negotiability  did  not  arise,  but  the  court  suys,  that 
as  hetweeu  the  original  parties  to  a  bill  it  is  clear 
that  the  effect  of  the  bill  can  be  controlled  oy  a 
written  contemporary  agreement.  H.  P.  F. 
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indorsement  of  a  promi^ory  note,  which  is 
in  these  words  and  figures : 

Anniston,  Ala.,  February  11th,  1898. 
$1,100.00. 

Six  months  after  date.  I  promise  to  pay,  to 
the  order  of  Benjamin  Micou,  eleven  hundred 
dollars.  Value  received.  Negotiable  and 
payable  at  Anniston  Loan  &  Trust  Company, 
of  Anniston,  Ala.  And  in  case  this  note  is 
not  paid  at  maturity,  and  suit  is  brought  for 
its  collection,  we  agree  to  pay  10  per  cent  at- 
torneys' fees  ;  and  each  of  us,  whether  maker 
or  indorser,  hereby  waive  and  renounce  for 
myself  and  family  any  and  all  homestead  or 
exemption  rights  we  may  have  guaranteed  to 
us  by  the  Constitution  or  statute  laws  of  the 
state  of  Alabama  or  any  of  these  United 
States. 

V.  H.  Marshall. 
Due  Aug.  11-14. 

Certificate  No.  42,  for  81  shares  of  the  cap- 
ital stock  of  the  Anniston  Transfer,  attached 
as  rollfttftrftl.       ^^^ 

•^Indorsed  on  back  :     ^  J^T^ 

It  is  hereby  agreed  that  this  indebtedness 
is  to  be  extendi  for  six  months  from  the 
maturity  of  this  note,  if  so  desired  b^  the 
makers  and  indorsers,  upon  their  giving  a 
new  note  similar  to  this. 

John  H.  Noble,  Sec. 
Beni.  Micou. 
R.  H.  Stickney,  Jr. 
Demand,  notice,  and  protest  waived.    Aug. 
14,  '93. 

Beni.  Micou. 

R.  H.  Stickney,  Jr. 

The  trial  was  had  before  the  judge  of  the 
City  court,  without  the  intervention  of  a  jury.  ^ 
The  pleadings  are  voluminous,  but  the"  case 
involves  only  one  question  of  merit  and  im- 
portance ;  and,  as  that  was  directly  presented 
and  decided  by  the  city  court,  we  shall  con- 
sider and  determine  it,  without  reference  to 
any  matter  of  mere  pleading.  That  question 
is  whether  the  instrument  indorsed  has  the 
essential  qualities  and  properties  of  a  promis- 
sory note  governed  by  the  commercial  law. 

Though,  according  to  the  law  merchant,  a 
promissory  note  is  not  confined  by  any  set 
form  of  words,  whatever  are  the  words  em- 
ployed, they  must  import  an  unconditional 
promise  to  pay  to  another's  order  or  to  bearer 
a  certain  sum  of  money  at  a  time  therein 
specified.  Story.  Prom.  Notes,  §  1.  To 
these  essential  'requisites  of  a  promissory 
note,  certainty  in  obligation,  certainty  in  the 
money  to  be  paid,  and  certainty  in  the  time 
of  payment,  the  statute  adds  certainty  of  the 
place  of  payment.  To  be  negotiable  and  gov- 
erned by  the  commercial  law,  the  statute  re- 
quires that  the  note  be  payable  **at  a  bank, 
or  private  banking  house,  or  a  certain  place 
of  payment  therein  designated.^  Code,  § 
1756. 

At  the  time  of  the  making  and  indorsement 
of  the  instrument,  the  Anniston  Loan  &  Trust 
Company  was  a  corporation  encaged  in  the 
business  of  banking,  having  a  known  place 
of  business  in  the  city  of  Anniston.  This 
81  L.  R.  A. 


fact  was  shown  afiSrmatively  by  extrinsic  evi- 
dence, rendering  certain  the  place  at  wbicb- 
the  instrument  was  payable,  whether  we  read 
it  as  payable  at  a  bank  **or  at  a  certain  place- 
of  payment  therein  designated."  When  a. 
promissory  note  is  made,  having  a  place  of 
payment  expressed,  the  place  may  be  dis- 
tinguished, individualized,  and  rendered  cer- 
tain by  extrinsic  evidence,  for  the  same  rea- 
son that  when  the  description  in  an  instru- 
ment of  writing  of  persons  or  things  or  places 
is  vague  and  general,  or  is  applicable  to 
several  persons  or  several  species  of  things 
or  several  places,  extrinsic  evidence  may  be 
received  to  give  application  to  the  descrip- 
tion. 1  Greenl.  Ev.  §  288 ;  Rvdulph  v.  Br^- 
eVy  96  Ala.  189.  The  note  and  the  agreement 
thereon  indorsed  must  be  read  and  construed 
as  if  they  were  embodied  in  and  formed  a 
single  writing.  So  reading  and  construing 
them,  the  contention  is  that  the  note  was  not 
payable  in  money,  but  payable  in  another 
similar  note,  or,  in  any  event,  that  the  time 
of  payment  was  uncertain,  and  of  conse- 
quence the  note  is  wanting  in  the  essential 
qualities  of  an  obligation  to  pay  money,  and 
of  certainty  in  the  time  of  payment.  The 
error  of  the  contention  in  the  first  respect 
seems  obvious.  It  is  not  payment — satisfac- 
tion of  the  obligation  resting  upon  the  makers 
and  indorsers — which  the  indorsement  con- 
templates, or  which,  upon  any  just  construc- 
tion, can  be  deduced  from  its  words.  All 
that  was  contemplated  was  that  the  maker  and 
indorser  should  have  the  option  or  privilege 
of  extending  the  debt,  not  of  paying  it.  br 
giving  a  new  note  similar  to  tjtie  existing 
note.  The  giving  of  a  promissory  note  or  bill 
of  exchange,  wi&outmore.  is  not  satisfaction 
of  a  pre-existing  indebtedness.  The  only 
effect  of  taking  such  note  or  bill  is.  ordina- 
rily, to  suspend  the  creditor's  remedy  upon 
the  original  indebtedness,  until  the  maturity^ 
of  such  note  or  bill.  1  Brickell's  Dig.  p. 
287,  §§  501,  502.  In  Red  v.  Larkin,  72  Ala. 
493,  it  was  said  :  "The  giving  of  the  debt- 
or's own  note  or  bill,  even  though  neiroti- 
able,  does  not,  according  to  what  is  deemed 
the  better  doctrine  as  settled  in  this  state, 
operate  to  discharge  such  debt  unless  accepted 
in  absolute  payment."  In  Le^  v.  Green^  8^ 
Ala.  491,  it  was  also  said  :  "It  is  the  settle 
doctrine  in  this  state  that  when  a  debtor  gives 
his  own  security,  of  no  higher  nature,  for  a 
pre-existing  debt,  it  is  considered,  in  the  ab- 
sence of  an  agreement,  express  or  implied, 
as  collateral  or  additional  security,  or  a  con- 
ditional payment,  which  does  not  operate  an 
extinguishment  of  the  original  debt,  but  an 
extension  of  the  time  of  payment."  In  9* 
Daniel  on  Negotiable  Instruments.  §  1226. 
it  is  said  :  "It  is  a  general  principle  of  law 
that  one  simple  executory  contract  does  not 
extinguish  another  for  which  it  is  substi- 
tuted, and  negotiable  securities  form  no  ex- 
ception. kxiS.  by  the  general  commercial 
law,  as  well  of  iBngland  as  of  the  United 
States,  a  bill  of  exchange  drawn  or  promis- 
sory note  made  by  the  debtor  does  not  dis- 
charge the  precedent  debt  for  which  it  is 
given,  unless  such  be  the  agreement  of  tiie 
parties."  The  same  author,  in  volume  2.  ?J 
1266a,  further  says:    "The  delivery  or  sur- 
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Tender  to  the  maker  of  the  old  DOte  upon  its 
being  renewed  does  not  in  itself  raise  a  pre- 
.sumption  of  its  extinguishment  by  the  new, 
it  being  considered  as  a  conditional  surren- 
der, and  that  its  obligation  is  restored  and 
revived  if  the  new  note  be  not  duly  paid." 
To  the  same  effect  is  Crocket  v.  Trotter^  1 
■Stew.  &  P.  (Ala.)  446.  And  in  3  Randolph, 
<Jom.  Paper,  ^  1511,  it  is  said :  **The  renewal 
of  a  bill  or  note  is  not  in  general  payment.** 
But  it  is  insisted  that  reading  the  indorse- 
ment, as  it  must  be  read,  as  it  it  was  incor- 
porated in  the  body  of  the  note,  the  time  of 
payment  is  contingent,  uncertain,  and  the 
-contingency  or  uncertainty  is  destructive  of 
its  negotiability.  The  authorities  to  which 
we  have  been  referred  in  support  of  the  prop- 
-osition  have  been  carefully  examined  and 
•considered.  Citizens'  If  at.  Bank  v.  PioUet, 
126  Pa.  194,  4  L.  R.  A.  190 ;  Second  If  at.  Bank 
V.  Wfi^eUr,  75  Mich.  546 ;  First  Nat,  Bank  v. 
Carson,  60  Mich.  432.  In  the  first  case,  a 
promissory  note  had  on  its  margin  a  memo- 
randum  in  these  words:  "this  note  is  given 
for  advancements,  and  it  is  the  understand- 
ing it  will  be  renewed  at  maturity."  The 
court,  after  declaring  that  it  is  a  necessary 
quality  of  negotiable  paper  that  it  should  be 
single,  certain,  unconditional,  not  subject  to 
any  contingency,  said  it  was  manifest  "*  that 
the  only  inquiry  necessary  to  determine  the 
question  of  negotiability  is  the  effect  of 
the  memorandum  upon  the  terms  of  the  note. 
As  we  have  seen,  it  makes  an  important 
change  in  the  note,  in  that,  instead  of  the 
note  being  a  distinct  contract  to  pay  a  fixed 
sum  of  money  at  a  day  certain,  the  holder  has 
agreed  to  accept,  instead  of  payment  in 
money,  another  note,  payable  at  another  time, 
which  is  not  fixed.  The  obligation  of  the 
note,  therefore,  is  uncertain,  depending  on 
whether  the  maker  chooses  to  pay  it  or  give 
a  new  note  in  place  of  if  In  the  second 
case,  on  its  face,  the  note  contained  this 
atipulation.  **  And  the  payee  or  holder  of  this 
note  may  renew  or  extend  the  time  of  pay- 
ment of  the  same  from  time  to  time  as  often  as 
required,  without  notice,  and  without  preju- 
dice to  the  rights  of  such  payee  or  holder  to 
enforce  payment  against  the  makers,  sureties, 
and  endorsers,  and  each  of  them,  parties  here- 
to, at  any  time  when  the  same  may  be  due 
and  payable."  In  the  last  case  the  note  con- 
tained a  stipulation  that  the  sale  or  removal 
of  the  property,  the  price  of  which  was  the 
•consideration  of  the  note,  should  cause  it  to 
mature.  The  court  said  the  time  of  payment 
was  not  certain.  **It  is  made  dependent, 
^ntil  the  contract  matures,  upon  the  fact  of 
whether  the  defendant  shall  sell  or  remove  the 
property  for  which  the  contract  was  made. " 
'These  cases  are  manifestly  distinguishable 
from  the  present  case.  In  the  first  two  cases, 
the  stipulation  for  a  renewal  of  the  note  was 
vague,  indefinite.  There  was  no  time  fixed 
beyond  which  it  should  not,  or  to  which  it 
should,  extend.  This  material  element  was 
left  to  future  negotiation  and  the  future 
agreement  of  the  parties ;  and,  as  it  was  de- 
pendent on  future  negotiation  and  agreement, 
the  result  of  which  could  not  be  known  or 
anticipated,  the  time  of  payment  of  the  re- 
newed note  was  necessarily  contingent  and 
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uncertain.  Apparently,  this  was  present  in 
the  mind  of  the  Pennsylvania  court  when 
rendering  the  decision  in  the  case  first  cited. 
But  in  tfiis  case  there  can  be  no  occasion,  as 
there  is  no  room,  for  future  negotiation.  If 
the  maker  and  indorser  exercise  the  option 
or  privilege  of  renewing  the  note,  of  extend- 
ing the  day  of  payment,  the  indorsement  de- 
clares the  precise  time  of  the  extension,  in 
clear,  certain,  and  precise  words:  **Hi8  in- 
debtedness is  to  be  extended  for  six  months 
from  the  maturity  of  this  note,  if  so  desired 
by  the  maker  and  indorsers. "  The  argument 
is  that,  as  it  cannot  be  known  until  the  ma- 
turity of  the  note  whether  the  makers  and  in- 
dorsers will  exercise  the  option  or  privilege 
of  renewal,  the  payment  is  contingent.  The 
renewal  or  failure  to  renew  is  an  event  which 
must  necessarily  happen,  and  happen  at  a 
precise,  fixed  day.  Certainty  of  the  time  of 
payment  is  an  essential  quality  of  negotiable 
paper,  by  which  is  intended  that  there  must 
be  a  period  fixed  by  the  parties,  or  by  im- 
plication or  construction  of  law,  or  an  event 
prescribed,  which  must  necessarily  happen. 
Story,  Prom.  Notes,  ^  27.  It  would  serve  no 
useful  purpose,  and  would  necessarily  pro- 
long the  opinion,  to  notice  the  cases  in  which 
there  was  a  contingency  of  payment,  destruc- 
tive of  the  negotiability  of  the  paper,  and 
cases  in  which  such  contingency  was  pro- 
nounced not  to  exist.  It  is  the  contingency 
of  pay ment  which  destroys  negotiabi  lity.  In 
1  Chitty  on  Bills,  top  page  173,  it  is  said : 
**  With  jespect  to  the  time  when  payment  is 
to  be  made,  it  depends  entirely  on  the  agree- 
ment of  the  parties,  and  there  is  no  limitation 
in  point  of  law.  though  the  payment  must  not 
be  contingent."  In  Clayton  v.  Gosling,  5 
Bam.  &  C.  360,  the  note  was  payable  twelve 
months  after  notice,  with  lawful  interest.  It 
was  said  by  Abbott,  Ch.  J.  :  "There  is  not 
any  continierency  as  to  the  debt,  for  that  is 
admitted  to  be  due.  Nor  is  the  time  of  pay- 
ment contingent,  in  the  strict  sense  of  the  ex- 
pression ;  for  that  means  a  time  which  may 
or  may  not  arrive ;  this  note  was  made  pay- 
able at  a  time  which  we  must  suppose  would 
arrive. "  In  Cota  v.  Buck,  7  Met.  588,  41  Am. 
Dec.  464.  it  was  said  by  Shaw,  Ch.  J.  :  "  The 
true  test  of  the  negotiability  of  a  note  seems 
to  be  whether  the  undertaking  of  the  promisor 
is  to  pay  the  amount  at  all  events,  at  some 
time  which  must  certainly  come,  and  not  out 
of  a  particular  fund  or  upon  a  continirent 
event."  This  is  the  true  test  of  negotiabil- 
ity. If  the  paper  be  for  the  payment  of  a  sum 
certain,  absolutely,  at  a  time  which  must  cer- 
tainly come,  or  on  an  event  which  must  in- 
evitably happen,  it  is  negotiable.  It  was  not 
payment  of  tne  debt  the  Indorsement  contem- 
plates ;  it  was  but  an  extension  of  the  day  or 
time  of  payment.  Not  a  vague,  indefinite  ex- 
tension, the  time  of  which  rested  in  the  fu- 
ture negotiation  or  agreement  of  the  parties, 
but  an  extension  the  duration  of  which  is  pre- 
cisely fixed  and  declared.  If  there  was  not 
renewal,  the  note  was  payable  at  it«  matur- 
ity. If  there  was  renewal,  the  time  of  pay- 
ment was  fixed  and  certain.  Renewal,  or  the 
failure  to  renew,  was  an  event  which  must 
inevitably  happen.  There  is  no  force  in  the 
suggestion  that  whoever  might  acquire  tho 
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note  after  maturity  could  not  know  or  ascer- 
taio  without  inquiry  whether  there  had  or 
not  been  a  renewal.  It  is  not  contemplated 
that  negotiable  paper  shall  pass  current  after 
maturity,  and  whoever  might  take  the  note 
after  maturity  would  take  it  at  his  own  peril. 
But  whoever  acquires  it  before  maturity 
would  read  on  its  face,  in  connection  with 
the  indorsement,  that  there  was  no  contin- 
gency about  its  payment,— no  uncertain 
event,  which  might  or  might  not  happen,  on 
which  the  duty  and  obligation  to  pay  de- 
pended. In  respect  to  the  renewal,  or  fail- 
ure to  renew,  an  event  which  must  happen 
at  the  day  of  payment  fixed  by  the  note,  and 
would  determine  no  more  than  whether  the 
day  of  payment  should  be  extended  to  a  fu- 
ture day  and  time  certain,  I  am  not  aware  of 
any  authority  or  principle  which  would  jus- 
tify a  declaration  that  there  is  that  want  of 
certainty  in  the  time  of  payment,  or  that  con- 
tingency of  payment,  which  deprives  the 
note  of  negotiability.  The  time  of  payment 
is  precise ;  the  money  is  demandabfe  six 
months  after  the  date,  or  twelve  months  there- 


after. By  the  terms  of  the  note  and  indorse- 
ment, which  are  iniieparable,  it  was  to  be  the 
one  or  the  other ;  and  the  means  of  ascertai fl- 
ing or  determining  whether  it  was  to  mature 
at  the  one  day  or  the  other  were  definitely 
and  conclusively  provided.  No  holder  coulii 
ever  be  iAvoledin  doubt  or  uncertainty  a<  to 
the  happening  of  any  continjrency  onVliicii 
payment  depended,  or  as  to  the  time  of  pay- 
ment. Under  this  view^,  the  note  must  k- 
regarded  as  payable  absolutely  in  money  at  a 
bank  or  private  banking  house,  at  a  time  ctr- 
tain,  fulfilling  all  the  conditions  and  bavin >; 
the  qualities  requisite  to  commercial  paper. 

The  city  court  erred  in  rendering  judgmi  nt 
for  the  defendant.  Its  judgment  is  reversal. 
and  a  judgment  will  be  here  rendered  in  f:iv<'r 
of  appellant  (plaintiff  in  the  lower  court  for 
the  amount  of  the  note  sued  on,  with  inten^t 
from  August  11,  1893,  together  with  the  m^ts 
of  suit  and  costs  of  the  appeal  in  this  c.>urt 
and  in  the  court  below. 

Reversed  and  rendered, 

Behearing  denied  February  11,  1896. 
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William  BRAITHWAITE.  AppU, 

V. 

Walter  B.  JORDAN  et  al 
( N.  D ) 

*1.  A  libel  In  a  possessory  action  In  rem 
was  filed  In  the  district  court  of  the 
territory  ot  Dakota.  Fitt  idk  as  a  court  of  admi. 
ralty.  The  plaintftT  herein  detonded  the  action 
ae  claimant  of  the  vchscI.  and  was  succtssf ul.  On 
ai)])eal  by  the  lil»elants  to  the  territorial  supreme 
c(»urt.  the  undertaking  sued  on  was  Kiven  to  sc 
cure  a  stiiy  of  proctM'diuKS.  The  ludKnicut  of  the 
district  court  bcuig:  alfirined.  ]»luintiU.  who  was 
r<»Hpondent  on  the  a]»pe«l,  brought  suit  on  puch 
undertaking.  Held,  that  the  action  was  not  an 
Inte^rral  part  of  the  original  admiralty  ca«e,  and 
that  therefore  the  Federal  district  court  t(>r  the 
district  of  North  Dakota,  as  the  suices.sor  in  ad- 
minilty  cases  of  the  territorial  district  court,  did 
not  have  exclusive  jurisdiction  of  the  pnK'eed- 
Injrs  to  enforce  such  undertaklnir,  although 
the  plaintiff  miRhthave  secured  in  that  court,  in 
the  very  action  in  which  the  undertaking  was 
Riven,  a  summary  Judjrraeiit  against  the  persons 
who  slRnerl  such  undertaking.— the  defendants 
herein,— but  that  an  action  on  such  undertaking 
would  lie  in  the  district  court  of  this  state. 

2.  Also,  held,  that  this  action  on  the  un- 
dertaking Is  not  a  proceeding  to  enforce 
the  Judgment  in  the  admiralty  case,  within  the  i 
meaning  of  the  rule  that  the  court,  whether  state  i 
or  Federal,  in  which  a  Judgment  is  rendered,  has  | 
exclusive  jurisdiction  to  enforce  it. 

8.  Also,  held,  that  no  principle  of  com- 
ity requires  the  state  courts  to  reftise 
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to  take  cognisance  of  the  eai»e.  Iti8no<>l>- 
jection  to  the  jurifidiction  of  the  court  in  enit-r- 
taininur  a  common* law  action  of  debt,  that  the 
plaintitT  has  in  another  tril)unal  a  reme^ly  mon* 
speedy  and  simple  in  its  character,  and  ei^ual'y 
efficacious.  Es]>eeially  should  this  be  the  rioc- 
trine  where  to  compel  him  to  resort  to  the  sum- 
mary remedy  would  deprive  him  of  the  riphl  ii» 
atrial  by  jury. 
4.  The  judgment  ft*om  which  the  appeal 
was  taken  merely  adjudged  that  tho 
claimant  was  entitled  to  possession,  and  ordeifi 
the  marahal,  who  was  lefrally  in  eustwly  of  tht- 
proTwrty,  to  deliver  it  to  him.  Held  (by  ror.i<-. 
J.),  that  this  wa«i  not  a  JudKment  directing-  the  i-- 
livery  of  per?»onal  pro^Hirty,  wlthm  the  raeamiiK 
of  st»ction  416  of  the  (V)d«^  of  Civil  Pn)cedure,  un- 
der Revision  of  1877  <Comp.  Laws.  8  5221'.  a.-jJum- 
in»r  such  statute  to  be  applicable  to  adminiit> 
cases,  and  that  therefore,  ou  this  asf»umptK'i, 
the  appellants  could  have  secured  a  stay  ot  pr  >- 
ceedinprs  on  the  jrivinjrof  a  mere  cost  Injnd,  O  <lt' 
(  iv.  Proc.  9  422.  Revision  1877.  The  uodertakiiik-. 
therefore,  so  far  as  it  was  more  than  a  mere  c«  -i 
undertaking,  was  without  consideration.  an<l 
void  as  a  statutory  undertakinir.  But  the  maj«  r- 
ity  of  the  court  thought  that  the  undertakii:k' 
would  be  valid,  even  under  tbe  statute.  But. 
/!/•///,  that  the  practice  on  api>eni  in  the  adminilty 
case  to  the  territorial  supreme  court  was  not  reu- 
.ulated  by  the  territorial  statutes,  but  bytheruU*-* 
and  usages  of  courts  of  admiralty,  and  that  as  the 
appellantjt  had  no  absolute  right,  under  such  rul>  « 
and  usatres.  to  perfect  an  appeal  to  the  territorial 
supreme  court  and  secure  a  stay  of  exeouti<»n 
pending  such  appeal  on  tbe  giving  of  a  mere  c«i^i 
liond,  and  as  the  respondent  in  the  appeal  did  in 
fact  treat  the  undertaking  as  entitling  the  api«el- 


NoTE.— While  admiralty  case^  are  of  Interest  to 

limited  class  of  lawyers,  the  above  case  by  reason 

ts  elaborate  discussion  of  the  ezclusiveness  of 

kiictlon  as  between  admiralty  and  common- 

i.  R.  A. 


law  courts  is  of  Interest  to  a  much  wider  clas«  of 
lawyers.  Tbe  questions  are  too  fully  developed  in 
the  briefs  and  opinions  of  the  court  to  need  anno- 
!  tation. 
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knts  to  a  stay,  by  abetaiuinff  pendiDir  the  appeal 
from  all  attempts  to  eoforce  the  Judfrment  m  hie 
lavor.- Hdd,  further,  that  the  undertaking  was 
TBlid  as  a  common- law  obligation  supported  by  a 
sufficient  consideration. 
5.  It  is  no  defense  to  an  action  on  a  stat- 
utory nndertalcing^  on  appeal,  that  the  court 
h&^Dotfixed  thearoouor  thereof  under  the  stat- 


442;  Dalyv,  Litchfield,  11  Micb.  497:  Prosper 
V.  Wliitneih  46  Mich.  407. 

The  uD(iertakiD^  was  in  effect  to  perform 
the  jud figment  of  the  district  court  if  affirmed. 

Duhterman  v.  Storey,  40  Neb.  447. 

In  aitMching  and  surrounding  the  boat,  the 
marshal  in  a  sense  was  acting  as  the  agent  of 
the  libelants  and  interveners,     lie  wiis  con- 


utt-.  Such  provision  is  for  the  benefit  of  the  re-  ;  forming  to  and  carrying  out  their  wish  and  di 
9pondent,   and    if    he   waive  it,   and   treat  the  -      ^  ^     ^ 

undertakinK  as  sufficient  to  accomplish  the  pur- 
pose for  which  it  was  given,  the  undertaking  may 
be  enforced  by  him.  the  same  as  if  the  statute 
bad  been  complied  with. 

(>ii  rehearing. 


6.  The  vessel  at  the  time  the  appeal  was 
taken  was  in  the  actual  possession  of 

theappeUants,  and  this  appeared  from  the    ^    oWwr/*,  8  Hsrr.   &  J.  134 
record  in  the  case.    The  bond   recited   that  the  I  ;     j    s7  T"    ^    ^71     *>*>   1     #»d 
judjrment  was  against  them  for  delivery  of  pos.        -'  °     ^'  "^^   '**»  "'^  ^-  "^ 
se»j>iOD  CO  claimant.    It  was  for  $15,000.    Having 
been  given  to  fecure  a  stay  of  proceedings  under 
tbese  circumstances,  it  was  necessarily  given  to 
enable  theappeJlants  to  retain  possession  pend- 
ing the  appeal.   Therefore,  hehh  that  it  was  in  the 


I  rection. 

,     DougloM  V.  Douglass,  88  U.  S.  21  Wall.  98, 
1  22  L.  ed.  479. 

:     The  affirmance  of  the  judgment  fixed  the 

liability  of  the  signers  of  the  undertaking,  and 

I  the  sureties  are  bound  to  the  same  extent  08  the 

I  principals.     Indeed  they  are  all  priucipnls. 

Duntermnn    v.    Storey,    supra;    Babbitt  v. 

Shields,  101  U.  8.  7,  25  *L  ed.  820;  Karthaus 

(jilUtte  v.  Bvl- 
387. 
The  undertaking  secured  all  damages  on  ac- 
count of  the  delay. 

Wood  V.  Fnlton,  2  Ilarr.  &  G.  71. 
The  boat,  in  the  sense  of  section  416,  was 
never  in  the  hands  of  the  court.     In  a  .sense  it 


nature  of  a  stipulation  for  value,  and  claimant  i  was,  until  the  marshal  parted  with  it,  in  the 


having,  in  reliance  thereon,  actually  refrained 
from  disturbing  the  a pt)ellants  in  their  possession 
Of  the  vessel  pending  the  appeal,  the  instrument 
was  valid  as  a  voluntary  bond. 
7.  Unlike  stipulations  for  value  in  other 
caseSt  A  stipulation  for  value  in  a  possessory 
action  can  be  enforced  in  any  court  having  juris- 
diction of  an  action  of  debt,  for  the  amount  due 
on  the  stipulation. 

(October  28, 18«5.) 

APPEAL   by  plaintiff  from  a  judgment  of 
tbe  District  Court  for  Burleigh  County  in 
favor  of  defendants  in  an  action  upon  an  ap- 
iv€al  bond.     Reversed. 
Thefact**  are  stated  in  the  opinions. 
3/7*.  Georg^e  W.  Newton,  tor  appellant: 
Section 416  of  the  Code  of  Civil  Proceiiure 
of    1877   requires    an    undertnking    in    such 
amount  as  the  court  judge   thereof  shall  di- 
rect. 

It  was  competent  for  the  respondent  to  waive 
any  mere  formality  of  procedure,  and  by  not 
<»bjectiDg  he  did  waive  it.  It  takes  eflfeci. 
then,  in  all  reccards  as  tendered  bv  the  oblitrors. 
Maif  V.  Tobias,  3  N.  Y.  188;  Wolcott  v. 
Mtad,  12  Met.  517;  Decker  v.  Juds(m,  16  N.  Y. 
43V. 

The  burden  was  on  the  apjx'llants  in  Ren  v. 
Tlie  Eclipse  CThe   Eclipse'*)  4  Dak.  218,  on 
appeal,  135  U.  S.  599.  34  L.  ed.  269.  lo  obtain 
the  direction  of  the  court  as  to  the  amount  of 
the  undertaking.     They  gave  the  undertaking 
in  qaestion  and  thereby  obtained  a  stay,  and 
ihej  will  not  now  be  heard  to  allege  a  want  of 
a  mere  detail  to  escape  liability. 
Buck  V.  Uieis,  9  Minn.  814. 
To  render  an  appeal  effectual  for  any  pur- 
P(»e,  an  undertaking   for  costs  and  damages 
was  required. 
Civil  Code  Proc.  1887,  §  414. 
Assuming  that  the  costs  awarded  in  the  dis- 
trict court  were  not  a  "judgment  directing  the 
payment  of  money"   (sec.  415),   then  no  un- 
dertaking by  the  provisions  of  that  section  was 
required. 

MeCallion  v.  Hibernia  Sav.  <fc  L.  Soc.  98  Cal. 
31  L.  R  A. 


possession  of  the  law  and  under  the  jurisdic- 
tion of  the  court. 

Cof^per  V.  Reynolds,  77  U.  S.  10  Wall.  308. 
19  L.  ed.  981;  Flannagan  v.  Cleveland,  44 
Neb.  58;  The  Rio  Grande  v.  (His  {'*The  Rio 
(Grande"),  90  U.  S.  23  Wall.  458,  23  L.  ed. 
158. 

The  statute  contemplates  that  the  undertak- 
ing shall  secure  the  respondent  against  loss 
and  damage  by  virtue  of  the  supersedeas  of  the 
execution  of  the  judgment  from  which  the  ap- 
peal is  taken. 

United  States  v.  Ilodson,  77  U.  S.  10  Wall. 
395,  19  L.  ed.  937;  Omaha  Hotel  Co.  v.  Kvuntze, 
107  r.  S  378,  27  L.  ed.  609. 

Immediately  upon  the  alfirraance,  the  duty 
of  the  undertakers  became  fixed  and  aciive, 
I  not  passive  and  Indifferent.  They  were  re- 
j  (juired  to  see  that  the  judtrment  was  obeyed, 
i  executed,  and  performed,  and  not  wait  tol)eco- 
!  erced,  much  less  to  take  an  adverse  and  hostile 


position. 

Jennison  v.  Ho  ire,  29  Mich.  208;  ThfUfjlaas 
V.  Douglass,  88  U.  S.  21  Wall.  9^",  22  L.  ed. 
479. 

But  they  have  failed  to  perform  what  they 
undertook  to  perform,  and  the  appellant  asks 
to  be  reimbursed  his  loss  and  damages  suffered 
bv  virtue  of  such  default. 

*  Gillette  V.  Bullard,  87  U.  S.  20  Wall.  571,  22 
L.  ed.  387:  Cobbev.  Replevin,  p.  785;  Murfree, 
Official  Bonds,  i5?{  36,  48,  83. 
On  rehearing. 

The  courts  of  admiralty,  both  in  EnL'land 
and  in  the  United  States,  exercise  a  dual  ju- 
risdiction: (a)  as  instance  courts,  (b)  as  prize 
courts. 

3  Bl.  Com.  108,  note  14,  bv  Coleridge;  Perci- 
ml  V.  llickey,  18  Johns  257,  9  .\m.  Dec.  210; 
Doane  v.  Penhalloir,  1  U.  S.  1  Dall.  218,  1  L. 
ed.  108. 

The  jurisdiction  of  admiralty  as  a  prize 
court  has  no  bearing  on  any  question  before 
this  court  on  this  record. 

3  Bl.  Com.  p.  108:  Percical  v.  Hickey, 
supra:  2  Browne,  Civil  &  Admiralty  Law.  29; 
Henderson  v.  Clarkson,  2  U.  S.  2  Dall.  174,  1 
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L.  ed.  887;  Slocum  v.  Maberry,  15  U.  8.  2 
Wheat.  1,  4  L.  ed.  169;  Notion  v.  Hallett,  16 
Johns.  327;  Doane  v.  PenhaUow,  mipra;  Ro9» 
V.  mttenhouse,  2  U.  8.  2  Dall.  160,  1  L.  ed. 
881,1  Yeates,  443;  Sasportas  v.  Jennings,  1  Bay, 
470;  Simpson  v.  Nadeau,  N.  C.  Conf.  Rep. 
115,  2  Am.  Dec.  634;  Taoder  v.  Sxceet,  2  U.  8. 
2  Dall.  81,  1  L.  ed.  298;  Findlay  v.  The  Wil- 
liam, 1  Pet.  Adm.  12;  Jecker  v.  Montgomery, 
54  U.  8.  18  How.  498,  14  L.  ed.  240. 

The  common-law  courts  have  Jurisdiction 
•of  all  causes  cognizable  upon  the  instance  side 
of  the  court,  except  when  a  vessel  is  proceeded 
against  as  the  offending  thing,  i.  e,  in  all  cases 
'except  where  the  proceeding  is  in  rem  to  en- 
force a  maritime  lien. 

The  Belfast  v.  Bo(m{'*The  Belfast"),  74  U. 
8.  7  Wall.  624,  19  L.  ed.  266^  The  Moses  Tay- 
Uyr  V.  Hammons  {''The  Moses  Taylor"*),  71  U. 
8.  4  Wall.  411,  18  L.  ed.  897. 

The  territorial  district  courts,  under  the  pro- 
visions of  the  statute  investing  them  with  the 
jurisdiction  of  cases  arising  under  the  Constitu- 
tion and  laws  of  the  United  8tates,  etc.,  were 
invested  with  jurisdiction  in  causes  cognizable 
in  the  district  courts  of  the  United  States  as 
•courts  in  admiralty. 

The  City  of  Panama  v.  Phelps  {"The  City  of 
Panama"),  101  U.  8.  458.  26  L.  ed.  1061;  Rey- 
nolds V.  United  States,  99  U.  8.  145.  25  L.  ed. 
244;  United  States  v.  Beebe,  1  Dak.  292. 

There  was  a  judgment  in  the  territorial  dis- 
trict court  as  to  the  ownership  and  right  of 
possession  of  the  boat  in  question. 

In  order  to  effect  an  appeal  at  all,  an  un- 
dertaking for  costs  was  required. 

Code  Civ.  Proc.  1877,  §  414. 

And  if  a  supersedeas  of  the  judgment  was 
■sought,  a  further  undertaking  must  be  exe- 
cuted in  compliance  with  section  416  of  the 
Code  of  Civil  Procedure  of  1877. 

The  statute  of  the  territory  governs  the 
privileges  of  the  undertaking  in  question. 

United  Slates  v.  Ames,  99  U.  8.  85,  25  L. 
■ed.  295. 

Even  if  an  undertaking  of  the  character  un- 
•der  review  had  been  put  up  in  an  admiralty 
action  strictly,  in  the  ordinary  courts  of 
admiralty  jurisdiction,  nothing  short  of  an  ac- 
tion could  have  enforced  it. 

2  Foster,  Fed.  Prac.  §^  402-405;  The  Pal- 
myra, 25  U.  8.  12  Wheat.  1.  6  L.  ed.  581; 
Bartlett  v.  Spicer,  75  N.  Y.  528;  The  Ann 
Caroline  v.  Wells,  69  U.  8.  2  Wall.  588,  17  L. 
-ed.  888;  The  William  H.  Webb  v.  Barling 
{"The  Webb"),  81  U.  8.  14  Wall.  406,  20  L.  ed. 
774. 

Summary  judgment  by  motion  is  never 
deemed  an  exclusive  remedy.  It  is  cumula- 
tive. 

1  Enc.  PI.  &  Pr.  p.  1018;  Trent  v.  Rhom- 
berg,  66  Tex.  252;  Lobdell  v.  Lake,  82  Conn. 
16;  Cande  v.  Hayward,  87  N.  Y.  658;  State  v. 
Boies,  41  Ma  844;  Mestling  v.  Hughes,  89  ID. 
^9;  Hester  v.  Keith,  I  Ala.  816;  Rowlet  v. 
Eubank,  1  Bush,  477;  Burrovghs  v.  Jjmder,  8 
Mass.  872;  Legate  v.  Marr,  8  Blackf.  404;  EUis 
v.  Hull,  28  Cal.  161;  PhUbrick  v.  Buxton,  40 
1^.  H.  884;  MeConnel  v.  8u)ailes,  8  III.  571; 
Karthaus\.  Ot«7i^*,  6  Harr.  &  J.  188;  Hobart 
T.  Hilliard,  11  Pick.  148;  Ashley  v.  BraHl,  1 

rk.   144;  State  v.  Montgomery,  74  Ala.  226; 

own  V.  Levins,  6  Port.  (Ala.)  414;  Curry  v. 
L.  R.  A. 


Barclay,  8  Ala.  484;  Tarwr  v.  Nance,  5  Ala. 
712;  Hinson  v.  Preslor,  27  Ala.  643. 

This  undertaking  is  ancillarv  to  the  case  of 
Rea  V.  Th4i  Eclipse  {"The  Edijie^'),  4 Dak.  218, 
on  appeal,  135  U.  8.  599,  84  L.  ed.  269.  not  so 
as  to  give  any  court  of  admiralty  exclusively 
the  right  to  enforce  it. 

The  case  at  bar  is  entirely  distinct  from  the 
judgment  in  Rea  v.  The  Eclipse  ("The  Eclipse^*). 
At  the  best  that  judgment  is  a  mere  incident. 
A  purely  personal  contract  without  relation  to 
any  maritime  service  is  not  within  the  admi- 
ralty jurisdiction. 

Alberti  v.  The  Virginia,  2  Paine,  0.  C.  115. 

The  damages  recoverable  under  this  under- 
taking have  nothing  essentially  maritime  in 
their  composition.  It  is  only  a  question  of 
damages. 

The  Paola  R  82  Fed.  Rep.  174. 

Ancillary  proceedings  to  be  sustained  irre- 
spective of  citizenship  roust  be: 

(1)  In  the  same  court  as  the  original  pro- 
ceedings. 

Winter  v.  Swinburne,  8  Fed.  Rep.  49;  Free 
man  v.  Hofce,  65  U.  8.  24  How.  450,  16  L.  ed. 
749:  MiluMukee  dt  M,  R.  Go,  v.  Chamberlain, 
78  U.  8.  6  Wall.  748.  18  L.  ed.  869;  Jones  v. 
Andrews,  77  U.  8. 10  Wall.  827,  19  L.  ed.  935: 
Dunn  V.  Clarke,  88  U.  8. 8  Pet.  1.  8  L.  ed.  845; 
Hatch  V.  Dorr,  4  McLean,  112;  Hatfield  v. 
BushneU,  1  Blatchf.  898;  Re  Sabin,  18  Nat. 
Bankr.  Reg.  151. 

(3)  In  reference  to  the  same  subject-matter 
as  the  original  proceedings. 

ConwelTv.  Whitewater  Valley  Canal  Co.  4 
Biss.  195;  Dunn  v.  Qarke,  88  U.  8.  8  Pet.  1. 
8  L.  ed.  845;  Myers  v.  Dtnr,  18  Blatchf.  22; 
Wickliffe  v.  Eve,  58  U.  8.  17  How.  468, 15  L. 
ed.  168;  Christmas  v.  Gaines,  81  U.  8.  14  Wall. 
69,  20  L.  ed.  762;  Hubbard  v.  Bellew,  8  Fed. 
Rep.  447. 

(8)  And.  as  a  general  rule,  between  the  same 
parties  as  in  the  original  proceedings. 

U.  8.  Rev*  Stat.  Gould  &  Tucker's  notes, 
p.  109. 

The  court  in  which  the  action  of  Rea  v.  The 
Eclipse {*' The  Eclipse'*),  4  Dak.2l8,on  appeal  135 
U.  8.  599,  84  L.  ed.  269,  was  commenced  and 
prosecuted  to  final  judgment  is  no  longer  in 
existence.  This  action  is  not  in  regard  to  the 
same  subject-matter  as  that.  This  action  is  not 
between  the  same  parties. 

Ancillary  jurisdiction  generally  is  quite  an- 
other thing  from  ancillary  jurisdiction  under 
the  iudicial  system  of  the  United  States. 

Milwaukee  db  M,  R,  Co,  v.  Sautter,  69  U.  8, 
2  Wall.  609,  17  L.  ed.  886;  Krippendorf  v. 
Hyde,  110  U.  8.  276,  28  L.  ed.  145;  Bamm 
V.  Hunton,  99  U.  8.  80.  25  L.  ed.  407;  The 
Moses  Taylor  v.  Hammons  {"The  Moses  Tay- 
lor"),  71  U.  8.  4  Wall.  429,  18  L.  ed.  401;  Chi- 
cago  db  N.  W.  i?.  Co.  v.  Whitton,  80  U.  8.  IS 
Wall.  288,  20  L.  ed.  577;  Milwaukee  db  M.  R. 
Co.  V.  Chamberlain,  78  U.  8.  6  Wall.  748,  18 
L.  ed.  859:  Freeman  v.  Howe,  65  U.  8.  24  How. 
451,  16  L.  ed.  749;  ReiUy  v.  Odding,  77 
U.  8.  10  Wall.  56.  19  L.  ed.  858;  Dunn  v. 
Clarke,  88  U.  8.  8  Pet.  1.  8  L.  ed.  845;  Wiek^ 
life  V.  Eve,  58  U.  8.  17  How.  468,  15  L,  ed, 
168;  Christmas  v.  Qaines,  81  U.  8.  14  Wall. 
69.  20  L.  ed.  762;  Hubbard  v.  Bdletv,  3  Fed. 
Rep.  447;  Ober  v.  Gallagher,  98  U.  8. 199. 28  L. 
ed.  829;  Metealf  v.  Wateriown,  128  D.  8,  586, 
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32  L.  ed.  543;  Lacasaagne  ▼.  Ckapuu,  144  U. 
S.  119.  36  L.  ed.  368;  Be  Tyler,  149  U.  S.  164, 
37  L.  ed.  689;  Root  v.  Wodworth,  150  U.  8. 
401.  3?  L.  ed.  1123;  Detoey  v.  We^t  Fairmont 
Oas  Coal  Co.  123  U.  8.  329.  31  L.  ed.  179; 
(iumbel  V.  Pitkin,  124  U.  S.  131, 31  L.  ed.  374; 
Morgan'^  L.  dbT.R,  dt  S.  8.  Co,  v.  Texas  C,  R. 
a  13711.  S.  171.  34  L.  ed.  625;  Johnson  v. 
amian,  125  U.  S.  642.  31  L.  ed,  820. 

Whenever  the  proceeding  is  such  that  a  new 
subject-matter  is  involved  or  new  parties  neces 
sarv  to  its  complete  determination,  jurisdic- 
tioQ  is  in  the  Federal  or  state  courts  exclusively 
or  concurrently,  according  to  the  existence  or 
Donesistence  of  other  jurisdictional  facts. 
Hawes,  Jurisdiction  of  Courts,  ti  46. 
The  undertaking  in  Question  did  not  in  an^ 
sense  take  the  place  of  The  Eclipse  Case.  It  is 
not  a  stipulation  for  value  in  admiralty  to 
stand  in  the  place  of  the  res,  or  any  part  or  in- 
terest in  it. 

Hngan  v.  Lucas,  35  U.  S.  10  Pet.  400.  9  L. 
ed.  470;  Abbott,  Forms  of  Fed.  Proc.  p.  571. 
No.  596;  Bartletl  v.  Spieer,  75  N.  Y.  528;  Ra7n- 
My  V.  AOeffre,  25  U.  8.  12  Wheat.  611,  6  L.  ed. 
746:  Fox  v.  Pation,  22  Fed.  Rep.  746;  Meyers 
V.  Isaacs,  120  U.  8.  206,  30  L.  ed.  642;  Block 
V.  Myers,  35  La.  Ann.  221. 

In  Meyers  v.  Isaacs,  supra,  the  court  upheld 
the  juri»liction  of  the  state  court  in  an  action 
upon  ao  injunction  bond  given  in  a  Federal 
court.  In  JMcaze  v.  State,  Add.  Rep.  59,  the 
court  sustained  a  common-law  action  upon  a 
bond  put  up  in  a  court  of  admiralty  that  had 
liecome  extinct. 
Mr.  Edi^ar  W.  Camp,  for  respondents: 
No  appeal  bond  was  required  to  obtain  a 
^taj,  except  a  $200  bond. 

No  order  for  release  was  made;  no  stipula- 
tion approved  by  the  court  was  furnished;  the 
boat,  therefore,  at  all  times  after  the  seizure 
was  in  contemplation  of  law  in  the  custody  of 
law,  in  the  possession  of  the  marshal.' 

It  is  a  common,  almost  a  necessary,  proceed- 
ing 00  the  part  of  officers  who  have  property 
in  custody,  to  deliver  it  to  some  person  or  per- 
sons who  receipt  to  the  officer  therefor.  This 
the  officer  does  on  his  own  responsibility. 

The  possession  of  the  receiptor  is  the  posses- 
sion of  the  officer. 

The  decree  was  simply  a  command  to  the 
marshal,  in  whose  hands  the  law  deemed  the 
boat  to  be,  to  deliver  her  to,  Braithwaite. 

Section  416  cannot  apply  to  a  case  where 
the  thing  in  controversy  is  already  in  court, 
—already  out  of  the  power  of  the  litigants  and 
in  the  custody  of  the  marshal  of  the  court  so 
ft)mpetely  that  no  writ  was  necessary  to  carry 
out  the  decree  nf  the  court. 
Hayne,  New  Trial  &  Appeal,  §  223. 
The  order  of  the  district  court  not  being  one 
which  defendants  were  to  obey,  the  mere 
affirmance  of  that  order  did  not  make  an  order 
for  appellants  to  obey. 

Baltimore  A  P.  R.  Co.  v.  Mackey,  157  U.  S. 
T2,  39  L.  ed.  624. 

So  that  the  $15,000  bond  had  no  greater 
«r&fect  than  a  $250  bond  would  have  had,  con- 
ditioned, to  pay  all  damages  and  costs  which 
might  be  awarded  against  appellant  on  the 
ippe&l. 
Be  Sehedd's   Estate,  69  Cal.  241;  Pennie  v. 
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8an  Francisco  City  A  County  Super,  Ct,   89 
Cal.  31;  Born  v.  HorstmaJin,  80  Cal.  452. 

The  recovery  on  appeal  bonds  is  limited  to 
those  conditions  of  the  bond  which  are  re- 
quired by  statute,  and  the  statute  did  not 
authorize  any  condition  to  "  obey  the  order  of 
the  court." 

Kountz  V.  Omaha  Hotel  Co,  107  U.  8.  878, 
27  L.  ed.  609;  Post  v.  Doremus,  60  N.  Y.  371; 
MeCallion  v.  Uibernia  Sav,  dk  L.  Soc.  98  Cal. 
442;  Powers  v.  Crane,  67  Cal.  66;  Potoers  v. 
Chabot,  93  Cal.  267;  SteeU  v.  Crider,  61  Fed. 
Rep.  484;  Pacific  Nat.  Bank  v.  Mixter,  124  U. 
S.  721.  31  L.  ed.  667;  Shunk  v.  Miller,  5  Pa. 
250;  Hall  v.  Gushing,  9  Pick.  404;  Sanders  v. 
Rives,  3  Stew.  (Ala )  109;  Woods  v.  StaU,  10 
Mo.  698. 

As  securing  costs  the  bond  is  good,  but  the 
costs  are  only  those  incurred  in  the  supreme 
court. 

Janeway  v.  Haft,  46  N.  Y.  S.  R.  917;  Con- 
cordia Sav.  db  Aid  Asso.  v.  Rend,  124  N.  Y. 
189;  Com.  V.  mstar,  142  Pa.  378;  Michie  v. 
Eilair,  60  Mich.  73. 

On  rehearing. 

At  any  time  during  the  progress  of  the  case, 
even  after  appeal,  and  whether  the  appeal  bond 
operated  as  a  supersedeas  or  not,  Mr.  Braith- 
waite could  have  compelled  the  libelants  to  file 
the  usual  stipulation  for  value,  or  have  had  the 
boat  sold  under  the  well-established  admiralty 
practice. 

2  Conkling,  Admiralty,  pp.  167-169;  United 
States  Sup.  Ct.  Rules  of  Practice  in  Admiralty, 
No.  11. 

After  the  admission  of  the  state  the  United 
States  district  court  in  admiralty  matters 
proceeds  to  do  whatever  remains  to  be  done 
in  admiralty  cases  pending  in  the  territorial 
courts. 

Hamilton  v.  The  Walla  Walla,  44  Fed.  Rep. 
4;  The  Blanche  Page,  16  Blatchf.  1. 

In  The  Blanche  Page,  supra.  Justice  Blatch- 
ford  said:  "The  fact  that  the  libelants  could 
not  recover  judgments  on  the  stipulations  or 
bonds  in  any  other  court  than  the  admiralty 
court  does  not  prevent  their  resorting  to  other 
courts,  where  they  have  obtained  judgments  in 
the  admiralty  court,  to  enforce  such  judg- 
ments." 

Ex  parte  Phillips,  25  L.  ed.  781;  The  Baltic, 
1  Blatchf.  &  H.  149;  Tlie  Wanata  v.  Avery 
rThe  Wanata"),  95  U.  8.  600,  24  L.  ed.  461; 
Campbell  v.  Hadley,  1  Sprague,  470;  The  Ali- 
gaP.T,  1  Gall.  145;  NeUon  v.  United  States,  Pet. 
C.  C  236;  Dunlap,  Admiralty  Practice.  164; 
McLeUan  v.  UniUd  States,  1  Gall.  227;  The 
Oetavia,  1  Mason.  150: 2  Conkling.  Admiralty. 
2d  ed.  p.  105;  Holmes  v.  Dodge,  2  Abb.  Adm.  60; 
Gaines  v.  Travis,  Id.  422;  Benedict,  American 
Admiralty,.  2d  ed.  p.  290,  3d  ed.  p.  637; /e^ 
Sattyer,  88  U.  S.  21  Wall.  235,  22  L.  ed. 
617. 

Stipulations  are  enforced  in  our  courts  of 
admiralty  by  summary  process  of  execution. 

2  Conkling.  Admiralty,  p.  114. 

A  stipulation  or  bond  is  in  admiralty  re- 
garded as  a  fund  in  court  to  be  distributed  by 
that  court.  4 

The  Tolehester,  42  Fed.  Rep.  180;  Be  Lovio 
V.  Boit,  2  Gall.  898. 

After  a  two  years'  search  I  have  found  but 
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(Hie  case  holdiog  that  an  action  at  common  law 
would  lie  on  a  bond  taken  in  admiralty. 

Lacaze  v.  State,  Add.  Rep.  59;  Hetpublica  v. 
Le  Gaze,  1  Yeates,  55. 

Admiralty,  having  jurisdiction  of  the  main 
case,  has  jurisdiction  of  all  incidental  and  an- 
cillary proceedings. 

De  Lovio  v.  Boit,  supra;  Mnnka  y,  Jackson^ 
d6  Fed.  Rep.  571:  Jack»on  v.  Hunks.  58  Fed. 
Rep.  596;  Ramsay  v.  Alleffre,  25  U.  S.  12 
Wheat.  611,  6  L.  ed.  746;  Seymour  v.  Phillips 
<fe  C.  Constr,  Co.  7  Biss.  460;  Arnolds.  Frost, 
9  Ben.  267;  Hatch  v.  Dorr,  4  McLean,  112; 
Bohyshall  v.  Oppenhfimer,  4  Wash.  C.  C.  482; 
Rio  Grande  R.  Co.  v.  Vinet,  182  U.  S.  478,  33 
L.  ed.  400;  Thompson  v.  McReynotds,  29  Fed. 
Rep.  657;  Lacassagne  v.  Ghapvis,  144  U.  S.  119, 
36  L.  ed.  868;  Dunlap  v.  Sittson,  4  Mason, 
349;  MUler  v.  Rogers,  29  Fed.  Rep.  401;  Bab- 
cock  V.  Millard,  Fed.  Cas.  No.  699;  Winsloic 
V.  Leland,  128  III.  304;  Wade  v.  Wortsman,  29 
Fed.  Rep.  754;  McDennott  v.  Doyle,  11  Mo. 
443;  Btirtus  v.  McCarty,  13  Johns.  424;  Davis 
V.  Packard,  6  Wend.  327,  32  U.  S.  7  Pet.  276. 

8  L.  ed.  684;  Peuhallow  v.  Doane,  3  U.  S.  3 
Dall.  54,  1  L.  ed.  507;  Jennirnjs  v.  Carson,  8 
U.  8.  4  Crauch.  2,  2  L.  ed.  531. 

No  court  will  entertain  a  distinct  suit  to  ac- 
complish nothing  beyond  what  can  be  effected 
by  orders  in  a  cause  or  a  rule  on  parties  therein. 

Mann  v.  Blount,  65  N.  C.  101;  Wells.  Ju- 
risdiction, p.  135;  Parker  v.  Murray,  37  N.Y. 
S.  R.  949;  Garrett  v.  ^elo  York  Transit  &  T. 
C'(?.  36Fed.  Rep.  513. 

So  far  as  we  can  learn,  there  is  no  such  thing 
known  to  modern  practice  as  a  separate  suit  on 
an  admiralty  bond  or  stipulation,  not  even  in 
an  admiralty  court.  The  remedy  is  always  by 
motion  or  petition  in  the  case  in  which  the 
bond  was  given. 

The  Blanche  Page,  16Blatchf.  1;  T^ie  Baltic. 
1  Blatchf.  &  H.  149;  Campbell  v.  Hadley,  \ 
Sprague,  470;  The  Wanata  v.  Avery  ("The 
Wariata"),  95  U.  S.  600,  24  L.  ed.  461;/^^  Saw- 
yer, 88  U.  S.  21  Wall.  235,  22  L.  ed.  617;  The 
Alligator,  1  Gall.  145;  The  Sydney,  27  Fed. 
Rep.  119;  Benedict,  American  Admiralty,  p. 
637;  Conkling,  Admiralty,  p.  114,  footnote  p. 
115:   The  Tolchester,  42  Fed.  Rep.  180. 

Federal  courts  on  their  part  are  careful  not 
to  assert  jurisdiction  of  causes  which  are  an- 
cillary or  auxiliary  to  actions  in  state  courts. 

Flash  V.  Dillon,  22  Fed.  Rep.  1;  Buford  v. 
Strother,  10  Fed.  Rep.  406:  Pratt  v.  Albright, 

9  Fed.  Rep.  634:  Poole  v.  Thateherdeft,  19  Fed. 
Rep.  49:  Lamb  v.  Ewing,  54  Fed.  Rep.  269; 
R(H)t  v.  WoohDorth,  150  U.  8.  '401,  37  L.  ed. 
1123:  Brooks  v.  Memphis,  Fed.  Cas.  No.  1,954. 

But  the  same  courts  retain  jurisdiction  over 
ancillary  matters  where  they  have  it  of  the 
main  case. 

Deakin  v.  Lea,  Fed.  Cas.  No.  8,695;  Lamb  v. 
Ehcing,  Root  v.  Woolicorth.  and  Brooks  v.  Mem- 
phis, supra;  Cohen  v.  Solomon,  66  Fed.  Rep. 
411;  Kern  v.  fluidekoper,  103  U.  S.  494,  26  L. 
ed.  497;  Johnson  v.  Christian,  125  U.  8.  642, 
31  L.  ed.  820;  Lacassaqne  v.  Ghapuis,  144  U. 
S.  119,  36  L.  ed.  368;  Dunlap  v.  Stetson,  Fed. 
Cas.  No.  4.164;  Miller  v.  Rogers,  29  Fed.  Rep. 
401;  Babcock  v.  Millard,  Fed.  Cas.  No.  699; 
Thompson  v.  MeReynolds,  29  Fed.  Rep.  657; 
Gtoin  V.  Breedlove,  48  U.  8.  2  How.  29,  11  L. 
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ed.  167:  Reilly  v.  Qolding,  77  U.  8.  10  Wall, 
56,  19  L.  ed.  858;  Wells,  Jurisdiction,  ^  156. 

Corliss,  J.,  delivered  the  opinion  of  the 
court: 

Although  the  steamer  Eclipse  has  for  years 
lain  at  the  bottom  of  the  Missouri  river,  the 
litigation  connected  with  her  shows  no  sigus 
of  decadence.  Rea  v.  T'he  Ecliptte,  A^D^  21^,. 
on  appeal,  135  U.  8.  599,  34  L.  ed.  269;  Braith- 
waite  V.  Tower,  1  N.  D.  455;  Braithwnitt  v, 
Aikin,  Id.  475,  2  N.  D.  57,  8  N.  D.  865. 
In  this  case  Capt.  Braithwaite  is  seeking  to  re- 
cover damages  for  breach  of  an  undertaking 
jL'iven  by  defendants  on  appeal  from  the  dis 
trict  court  to  the  supreme  court  of  the  terri 
tory  of  Dakota  from  a  judgment  rendered  in  a 
proceeding  in  admiralty  instituted  to  try  his 
title  to,  and  right  to  the  possession  of,  this  ves- 
sel. The  questions  of  law  on  the  merits  whicb 
are  here  at  issue  arise  on  demurrer  to  \hv 
plaintiff's  complaint.  The  trial  court  sus- 
tained the  demurrer.  The  plaintiff  has  ap- 
pealed. It  is  obvious  from  the  complaint  tbni 
the  undertaking  was  given  as  a  cost  bond,  and 
also  for  the  purpose  of  securing  a  stav  of  pro- 
ceedings under  the  judgment  appealed  from 
pending  the  appeal.  It  is  in  the  following 
iform : 

''Whereas,  on  the  l8th  day  of  8epteniber, 
1884,  in  the  district  court  within  and  for  the 
3d  judicial  district,  the  above-named  res|)ouil 
ent,  William  Braithwaite,  recovered  judirmeut 
against  the  above  named  appellants  for  the  pov 
session  of  said  steamer  Eclipse  and  costs,  and 
the  above-named   appellants  and  interveners 
feeling  aggrieved   thereby,   intend    to  appeal 
therefrom  to  the  supreme  court  of  the  terri- 
tory of  Dakota:  Mow,  therefore,  we  do  hereby 
undertake  that  the  said  appellants  will  pa,v  all 
costs  and  damages  which  may   be    awarded 
against  appellants  on  said  appeal,  or  on  a  dis- 
missal thereof,  not  exceeding  $250,  and  do  also 
undertake  that  if  said   judgment  so  appeale<i 
from,  or  any  part  thereof,  be  affirmed,  or  said 
appeal  be  dismissed,  the  said  appellants   will 
pay  the  amount  directed  to   be  paid  by  said 
judgment,  or  the  part  of  such  amount  as  to 
which  the  said  judgment  shall  beafflrnied.  if  it 
be  affirmed  only  in  part,  and  all  damages  and 
costs  which  shall  be  awarded  against  said  ap- 
pellants on  said  appeal,  and  also  undertake  to 
obey  any  order  the  appellate  court  may  make 
in  the  premises:    conditioned,    however,   that 
our  liability  hereunder  shall  not  exceed    $15, 
000.     Dated  December  16,  1884." 

On  appeal  the  judgment  was  affirmed  by  the 
supreme  court  of  the  territory  of  Dakota. 

Preliminary  to  the  considtration  of  the 
merits,  we  must  settle  the  question  of  the  ju^ 
risdiction  of  the  state  courts  to  take  cognizance 
of  this  action.  Counsel  for  defendants  insists 
that  the  power  to  render  judgment  on  the  vin- 
dertaking  sued  on  is  vested  exclusively  in  the 
United  States  district  court  for  the  district  of 
North  Dakota,  sitting  as  a  court  of  admiralty. 
He  founds  his  contention  upon  the  fact  that  the 
undertaking  is  the  outgrowth  of  an  action  in 
admiralty,  and  on  the  proposition  that  any  pro- 
ceeding to  enforce  it  is  merely  incidental  to 
the  mam  action  in  the  course  of  which  it  was 
given.    He  asserts  that  a  suit  on  the  undertak- 
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log  is  an  offshoot  from  the  origiDal  proceed- 
ing,—is  supplemeDtal  in  character,  —and  that, 
therefore,  the  court  in  which  it  was  given,  and 
that  court  only,  has  power  to  enforce  it.     His 
argument  certainly  derives  no  support  from 
the  Boalogies  of  the  law.     If  the  doctrine  to 
maintain  which  he  lias  striven  with  great  force 
in  this  court  be  indeed  the  true  doctrine,  it 
staods  alone.     In  no  other  case  is  it  the  rule 
that  the  court  in  which  a  bond,  recognizance, 
undertaking,  or  other  security  is  taken  in  the 
course  of  a  judicial  proceeding  pending  therein 
Las  exclusive  jurisdiction  of  an  action  brought 
to  enforce  it     (Of  course,  where  scire  facias 
is  ffsorted  to,    the  court  in   which  the  main 
proceeding  was  had  is  the  onlv  court  which 
cao  take  jurisdiction.)    An  action  on  such  se- 
curity, whatever    be  its    form,  is  always  as 
much  incidental  to  the  original  suit  as  this  ac- 
tion is  incidental  to  the  admiralty  proceeding 
in  which  the  undertaking  sued  on  was  given. 
The  security  Is  in  the  same  sense  an  outgrowth 
of  the  main  litigation,  and  the  action  thereon 
is  as  strictly   an  offshoot    from   the  original 
proceeding,  as  is  any  suit  to  enforce  an  ap[jpal 
bond  given  in  the  course  of  an  admiralty  ac- 
tion an  offshoot  from  such  original  proceeding 
in  admiralty.     And  yet,  aside  from  admiralty 
cases,  no  case  can  be  found— with  possibly  a 
single  exception,  to  which  we  will  hereafter 
allude— holding  that  a  suit  to  enforce  any  bond 
iriven  during  the  progress  of  any  judicial  pro- 
ctfcding  must  be  brought  in   the   tribunal  in 
which  it  was  given.     Undertakings  given  on 
^tiing  out  writs  of  attachments;  undertakings 
given  to  secure  the  discharge  of  attachments; 
undertakings   to    obtain  oraers  of  arrest;  un 
dertakings  to  secure   release  from    imprison- 
ment thereunder,  supersedeas  bonds  and  un  - 
dertakings   on    appeal;    bonds  given   on  the 
allowance  of  a  writ  of  injunction:  bonds  given 
by  the  plaintiff,  and  also  bonds  given  by  the 
defendant,  in  replevin  actions,  to  obtain  pos- 
*eM!ion  pendente  lite  of  the  property  in  contro- 
versy,—all  these  and  other  obligations  given  in 
the  course  of  judicial  proceedings  may,  in  the 
absence  of  some  statute  to  the  contrary,'  be  sued 
on  in  any  court  having  jurisdiction  of  actions 
on  contract  involving  a  like  amount.    That  the 
court  in  which  any  such  security  is  given  is  not 
vested  with  exclusive  cognizance  of  an  action 
tbi-reon  is  apparent  from  the  general  trend  of 
practice,  which  is  to  institute  such  an  action  in 
Any  tribunal  possessing  jurisdiction  of  actions 
on  contract,  where  the  amount  is  the  same  as 
that  for  which  suit  is  brought  on  such  security. 
If  there  is  any  class  of  actions  in   which  it 
Tiiigbt  be  claimed  with  great  force  that  the  ex- 
clusive cognizance  of  actions  on  a  judicial  bond 
inheres  in  the  court  in  which  it  was  given,  it 
i^  the  class  to  which  belong  actions  on  bonds 
given  in  claim  and  delivery  proceedings  in  re- 
plevin cases.      Proceedings  to    enforce  such 
boDds  are  not  only  incidental  to  the  main  case, 
and  an  offshoot  therefrom,  but  they  are  also 
supplemental  In  their  character  to  the  original 
action.    The  property  to  recover  which  the  re- 
plevin suit  is  brought  Is  released,  and  the  bond 
"substituted  for  It.     In  the  event  of  the  sheriff's 
beioir  unable,  after  judgment,  to  produce  the 
property  or  collect  its  adjudged  value,  the  suc- 
ciessfnriitlgant,  in  proceeding  to  enforce  the 
bond,  is  merely  pursuing  his  original  purpose 
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to  secure  redress  for  the  wrong  done  him  in 
depriving  him  of  the  possession  of  his  property. 
Such  action  is  strictly  supplemental  m  its  na- 
ture, and  if,  in  any  case  aside  from  the  class 
of  cases  to  be  hereafter  noted,  a  subsequent 
proceeding  to  enforce  a  judicial  bond  could  be 
regarded  as  in  any  sense  an  essential  part  of  the 
prior  suit,  it  is  in  just  such  a  case;  and  yet  we 
can  find  no  authority  which  holds  that  the  ex- 
clusive cognizance  of  an  action  on  such  a  bond 
is  vested  in  the  court  in  which  it  was  given. 
In  McDermott  v.  Doyle,  11  Mo.  443,  the  court 
ruled,  not  that  the  court  in  which  the  replevin 
bond  was  given  had  exclusive  jurisdiction  of 
an  action  to  enforce  it,  but  that  the  action 
should  have  iK'en  brought  in  such  court,  unless 
the  plaintiff  was  prevented  from  suing  on  the 
bond  in  that  court.  The  language  of  the  court 
in  that  case  is  that  "the  bond  was  given  in  the 
circuit  court,  and  suit  should  have  been  insti- 
tuted on  it  in  that  court,  unless  the  party  suing 
was  prevented  from  instituting  his  suit  in  that 
court.  The  action  on  the  bond,  for  a  breach 
thereof,  is  virtually  a  continuance  and  part  of 
original  detinue  suit,  and  to  permit  the  plain- 
tiff to  sue  on  the  bond  in  the  court  of  common 
pleas  would  be  to  permit  him  to  divide  his  ac- 
tion, and  prosecute  one  branch  of  it  in  the  cir- 
cuit court,  and  the  other  in  the  common  pleas. 
On  this  point  authorities  are  very  abundant." 
In  the  first  place,  it  is  to  be  noticed  that  by 
necessary  implication  the  court  recognizes  the 
fact  that  the  question  is  not  one  of  jurisdiction, 
by  so  qualifying  the  rule  there  enunciated  as 
to  allow  the  plaintiff  to  sue  in  another  court 
when  he  is  unable  to  bring  his  action  in  the 
court  in  which  the  bond  was  given.  The  ut- 
most scope  of  the  decision  is  that  it  is  the  duty 
of  the  plaintiff  to  sue  in  the  latter  court,  if 
possible.  To  sustain  this  novel  rule  in  actions 
on  replevin  bonds,  the  court  cites  the  cases 
which  lay  down  such  a  rule  with  respect  to 
recognizances  of  bail.  But  this  rule  had  its 
origin  in  a  peculiar  privilege  enjoyed  by  the 
obligors  on  such  recognizances,  conterred  upon 
them  by  statute.  When  proceeded  against  in 
the  court  in  which  such  recognizance  was 
taken,  the  statute  allowed  the  recognizors  i<> 
retry  the  merits  of  the  original  action  in  which 
the  recognizance  was  given,  although  judg- 
ment had  already  been  rendered  in  such  origi- 
nal action  against  the  defendant  therein.  See 
the  opinion  of  Smith.  J.,  in  Lacaze  v.  State, 
Add.  Rep.  59-90,  and  of  Chew,  J.,  in  same 
case,  at  pace  68.  The  courts  have  refused  to 
allow  the  plaintiff  to  sue  in  another  tribunal 
when  he  could  bring  his  action  in  the  court  in 
which  the  recognizance  was  given,  because 
they  have  assumed  that  the  latter  court  only 
could  give  the  recognizors  the  relief  provided 
for  by  statute,  or  because,  as  some  of  the  cases 
seem  to  indicate,  no  other  court  could  afford 
the  recognizors  as  effectual  relief.  Accord- 
ing to  Smith  J. ,  in  I.acaze  v.  State,  svpra,  the 
foundation  of  the  rule  that  the  recognizors 
must  be  proceeded  against  in  the  court  in  which 
the  recognizance  is  a  matter  of  record  is  that 
no  other  court  can  give  them  the  equitable  re- 
lief provided  for  by  the  statute;  and  accord- 
ing to  the  United  States  Supreme  Court  in 
Davis  V.  Packard,  82  U.  S.  7  Pet.  276,  8  L.  ed. 
684,  the  rule  rests  upon  the  supposition  that  the 
court  in  which  the  recognizance  was  given  is 
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more  competent  to  relieve  the  recognizors.    It 
is  therefore  obvious  that  the  foundation  of  the 
rule  is  the  protection  of  the  recognizors  against 
the  loss  or  impairment  of  this  special  privilege, 
statutory  in  its  origin.     The  plaintiJBf  cannot 
force  them  into  a  court  in  which  they  will  be 
deprived  of  it  altogether,  or,  at  the  most,  will 
enjoy  it  shorn  of  a  portion  of  its  efficacy,  un- 
less he  is  powerless  to  sue  in  the  court  in  which 
the  recognizance  was  given.     The  rule  is  not 
that  no  other  court  possesses  iurisdiction  to 
entertain  the  action,  but  that  the  recognizors 
may,   for  their  protection,  insist  that,  when 
possible,  the  plaintiff  shall    proceed  against 
them   in  the  court  in  which  they  gave  the 
recognizance.     It  is  purely  a  personal  privi- 
lege, and  if  the  defendants  waive  it  the  case 
mav  proceed  in  any  other  tribunal  in  whose 
jurisdiction  over  the  case  they  acquiesce.    Da- 
vis  V.  Packard,  6  Wend.  827.     This  could  not 
be  done  if  such  tribunal  did  not  possess  juris- 
diction of  the  subject  matter,  as  consent  will 
never  confer  such  jurisdiction.     In  many  cases 
the    recognizors  have   been  sued  in  another 
court,  and  the  jurisdiction  of  such  court  sus- 
tained.    Davis  v.  Oillet,  7  Johns.  318;  Haswell 
V.  BaUs,  9  Johns.  80;  Gardiner  v.  Bvrhain,  12 
Johns.  459.     See  also  Burtus  v.  McCnrty,  13 
Johns.   424,   and    Davis  v.    Packard ^  supra. 
Moreover,  a  recognizance  was  a  matter  of  rec- 
ord, and  in  the  nature  of  a  judgment  against 
the  recognizors  in  the  case  in  which  it  was 
given.     Davis  v.  Packard,  6  Wend.  327,  330, 
881;  Bespublica  v.  CMet,  8  U.  8.  3  Dall.  467- 
475, 1  L.  ed.  688-686.    Proceedings  to  enforce 
it  were  bv  scire  facias.     Thev  might  therefore 
be  regarded  as  part  of  the  original  action  with 
much  greater  reason  than  an  action  like  the 
one  at  bar,  on  an   undertaking  on  appeal.     It 
is  therefore  clear  that  the  cases  cited  to  sup- 
port the  decision  of  the  court  in  McDcrmoU  v. 
Doyle,  supra,  do  not  sustain  it,  in  so  far  as  that 
case  may  be  regarded  as  holding  that  exclusive 
jurisdiction  of  a  proceeding  to  enforce  a  re- 
plevin bond  resides  in  the  court  in  which  it  was 
given.     We  feel  justified  in  asserting  it  to  be 
the  general  rule  that  the  plaintiff  may,  in  the 
absence  of  a  statute  regulating  the  matter,  en- 
force any  bond,  undertaking,  or  other  security 
given  in  the  course  of  a  judicial  proceeding,  in 
any  court  having  jurisdiction  of  an  action  on 
contract  for  the  amount  he  seeks  to  recover; 
and  we  are  unable  to  discover  any  reason  why 
this  rule  should  not  appl^  to  an  undertaking 
on  appeal  given  in  an  admiralty  action  in  rem. 
We  are  at  a  loss  to  understand  on  what  princi- 
ple it  can  be  claimed  that  admiralty  courts  ex- 
ercise a  more  extended  jurisdiction  than  com- 
mon-law courts  in  analogous  cases.     Formerly 
their  powers  were  very  much  circumscribed, 
and,  while  it  is  true  that  their  jurisdiction  and 
powers  have  been  considerably   enlarged,    we 
do  not  believe  that  they  are  in  the  possession 
of  this  exclusive  jurisdiction  which  is  not  en- 
joyed by  common  law  courts  in  similar  cases. 
But  counsel  for  defendants  earnestly  urees 
that  a  strong  array  of  authority  supports  bis 
contention.     We  are  unable  to  agree  with  him 
in  the  view  which  he  takes  of  the  decisions  he 
cites.     It  is  undoubtedly  true  that  courts  of 
admiralty  have  power  summarily  to  render 
judgment  against  stipulators  upon  any  stipu- 
lation given  during  the  progress  of  an  admi- 
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ralty  proceeding,  and  that  such  judgnsent  m»T 
be  rendered  in  the  very  proceeding  in  which 
the  stipulation  was  given.  No  new  suit  is 
necessary.  Nor  does  it  matter  whether  the 
stipulation  is  for  value  or  for  costs,  or  is  given 
to  perfect  an  appeal,  or  stay  execution  during 
the  pendency  thereof.  United  States y.  Ame», 
99  U.  S.  85,  25  L.  ed.  295;  The  Palmyra,  25 
U.  8. 12  Wheal.  1,6  L.ed.  531;  7^  WilUam  B. 
Webb  v.  Barling  {''The  W«W").  81  U.  S.  14 
Wall.  406,  20  L.  ed.  774:  The  Wanaia  v. 
Avery  {''The  Wanata"),  95  U.  8.  600.  24  L.  ed. 
461;  Pearce  v.  Oermanic  Ins.  Co.  {**The  Ladjf 
Pike"'),  96  C.  8.  461,  24  L.  ed.  672;  Sawyer  v. 
Oakman,  11  Blatchf,  65.  Fed.  Cas.  No.  12,4^i3; 
The  Blanche  Page,  16  Blatcbf.  1,  Fed.  Cas.  No. 
1,524;  Id.  17  Blatchf.  221,  Fed.  Cas.  No.  1.525; 
The  Alligator,  1  Gall.  145,  Fed.  Cas.  No.  248; 
McLdlan  v.  United  States,  1  Gall  227.  Fed. 
Cas.  No.  8.895;  Iv'elson  v.  United  States,  Pet, 
C.  C.  235,  Fed.  Cas.  No.  10,116;  The  Virgtu  v. 
Vyfhins,  38  U.  8.  8  Pet.  588.  8  L.  ed.  1036;  The 
Baltic.  Fed.  Cas.  No.  826;  The  Sydney,  47 
Fed.  Rep.  260;  2Conkling.  Admiralty,  p.  114; 
Bartlett  v.  Spicer,  75  N.  Y.  528. 

By  virtue  of  admiralty  rules  3  and  4  of  the 
United  8tates  8upreme  Court,  the  same  prac- 
tice is  prescribed  with  respect  to  stipulationa 
or  bonds  given  in  proceedings  in  personam 
to  secure  the  discharge  of  an  attachment  or 
the  release  of  the  defendant  from  arrest.  8ee 
these  rules  itf  Benedict,  American  Admiralty, 
pp.  381,  882. 

Nor  does  the  fact  that  a  bond,  instead  of  a 
stipulation,  is  taken,  alter  the  rule  that  the 
admiralty  court  may,  in  the  same  proceeding, 
summarily  enforce  the  obligation.  Bonds  are 
regarded  in  admiralty  as  stipulations  to  be 
enforced  in  the  same  manner.  The  Wanata 
V.  Avery  {**The  Wanata"),  The  Alligator,  Mc- 
Lellan  v.  United  States,  and  Nelson  v.  United 
States,  supra;  Conkling,  Admiralty,  p.  434: 
The  Sydney,  supra;  Dunlap,  Admiralty  Prac- 
Uce,  164. 

Neither  does  the  power  of  the  court  to  ren- 
der in  the  same  action  iudgment  against  the 
parties  bound  by  the  stipulation  or  bond  de- 
pend upon  their  express  consent  recited  in  the 
obligation,  or  their  submission  to  the  jurisdic- 
tion of  the  court  by  the  terms  of  the  security. 
It  was  long  customary  to  embody  such  sub- 
mission and  consent  in  stipulations,  and  ibis  is 
still  done  in  many  cases.  It  is  possible  tbat 
this  doctrine  that  an  admiralty  court  may  pro- 
ceed in  the  same  suit  summarily  against  the 
stipulators  may  have  had  its  origin  in  such 
submission  and  consent.  But.  however  this 
may  be,  such  doctrine  no  longer  rests  thereon. 
In  several  cases  in  which  this  practice  was  up- 
held and  followed  with  respect  to  supersedeas 
bonds  on  appeal,  such  bonds  contained  no 
clause  by  which  the  obligors  in  terms  sulunit- 
ted  themselves  to  the  jurisdiction  of  the  <x)urt 
nor  did  they  contain  any  consent  that  execu- 
tion might  issue  against  them  in  the  same  action 
in  a  summary  manner.  The  Sydney,  and  The 
Blanche  Page,  supra;  The  New  Orleans,  17 
Blatchf.  216,  Fed.  Cas.  No.  10,181;  The  Wanaia 
V.  Aveiy  C'The  Wanata"),  supra.  See  also 
The  Alligator,  and  Sattyer  v.  Oakman,  supra; 
Ex  parte  Sawyer,  88  U.  S.  21  Wall.  285,  22  L. 
ed.  617.  Mr.  Conkling,  in  his  work  on  Ad- 
miralty Practice,  in  which  he  declares  that 
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bonds  and  stipulations  are  placed  in  the  same 
category,  so  far  as  the  procedure  to  enforce 
them  is  concerned  (p.  434),  sets  out  at  length 
the  forms  of  bonds  which  may  be  given,  instead 
of  stipulations,  in  various  stages  of  an  admir- 
alty proceeding;  and  in  none  of  them  is  any 
submission  to  the  jurisdiction  of  the  court,  or 
consent  to  summary  proceeding  to  enforce  the 
bond,  to  be  found.  Conkling,  Admiralty,  pp. 
574,  575,  581.  582.  589.  He  says  that  in  this 
country  the  clause  of  expressing  the  consent  of 
the  stipulators  that  execution  issue  against  their 
property,  on  the  bond  to  enforce  the  decree,  is 
not  necessary.     Id.  p.  582,  note. 

We  are  strongly  of  the  opinion  that  the 
United  States  district  court  for  the  district 
of  North  Dakota  has  jurisdiction  to  render 
judgment  against  the  persons  who  executed 
the  undertaking  in  suit,  and  to  this  extent  we 
agree  with  counsel  for  defendants.  It  has  the 
same  power  which  it  would  have  had  if  the 
admiralty  suit  in  which  such  undertaking  was 
gifen  had  been  instituted  in  such  court  subse 
quently  to  statehood.  It  is  the  successor  of 
the  old  territorial  district  court  in  which  this 
action  was  brought,  so  far  as  such  court  was 
vested  with  admiralty  jurisdiction.  Section 
22  of  the  enabling  act.  The  Walla  Walla,  44 
Fed.  Rep.  4.  That  the  territorial  district  court 
was  vested  by  the  act  of  Congress  with  the 
same  admiralty  jurisdiction  as  was  vested  in 
the  several  district  courts  of  the  United  States, 
is  clear  from  the  language  of  §  1910  of  the  Re- 
vised Statutes  of  the  United  States,  which  de- 
clared that  the  district  courts  of  the  several 
territories  therein  referred  to  (Dakota  being 
one  of  them)  should  have  and  exercise  the  same 
jurisdiction  in  all  cases  arising  under  the  Con 
slitution  and  laws  of  the  United  States  as  was 
vested  in  the  circuit  and  district  courts  of  the 
United  States.  The  authorities  are  explicit 
that  under  such  legislation  the  same  admiralty 
jurisdiction  is  vested  in  the  territorial  district 
courts  as  is  vested  in  the  Federal  district  courts. 
Honseman  v.  Tlie  North  Carolina,  40  U.  S.  15 
Pet  40,  10  L.  ed.  653;  The  City  of  Panama  v. 
Phelps  {''The  City  of  Panama'*),  101  U.  S.  453. 
25  L.  ed.  1061;  Rea  v.  The  Eclipse  CThe 
Eclipse"),  135  U.  S.  599,  34  L.  ed.  269.  That 
the  territorial  district  court  had  admiralty  ju- 
risdiction was  held  by  the  court  in  The  Eclipse 
Case;  and  that  the  proceeding  in  which  the 
undertaking  sued  on  was  regarded  by  that 
court  as  an  admiralty  proceeding  is  apparent, 
not  only  from  the  language  of  the  opinion  in 
that  case,  but  also  from  the  fact  that,  being 
vested  by  Congress  with  the  duty  of  decid- 
ing what  cases  were  and  what  were  not  exclu- 
sively of  Federal  cognizance,  on  remanding 
them'  after  final  decision  (see  §  22  of  the  ena- 
bling act),  the  court  remanded  The  Eclipse  Case 
to  the  United  States  district  court  for  the  dis- 
trict of  North  Dakota,  instead  of  to  the  state 
district  court.  Therefore,  in  determining  what 
power  the  Federal  district  court  for  the  district 
of  North  Dakota  has  to  enforce  the  undertak- 
ing in  suit,  we  must  proceed  on  the  same  theory 
on  which  we  would  proceed  if  the  original  ad- 
miral suit  had  been  commenced  after  such  Fed- 
eral court  had,  by  the  admission  of  North  Da 
kota  into  the  Union,  come  into  existence.  The 
authorities  seem  to  warrant  the  counsel  for  de- 
fendants in  his  contention  that  that  court  has 
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full  jurisdiction  to  enforce  the  undertaking 
sued  on.  But  the  right  to  exercise  jurisdiction 
does  not  necessarily  carry  with  it  the  right  to 
an  exclusive  exercise  of  such  jurisdiction .  The 
plaintifif  may  at  his  election,  proceed  in  that 
court,  but  we  do  not  think  he  is  bound  to  re- 
sort to  that  tribunal.  The  language  of  Smith, 
J.,  in  Lacaze  v.  State,  1  Add.  Rep.  59.  89,  90, 
in  which  this  very  question  was  involved,  is  in 
harmony  with  our  views:  "That  all  proceed- 
ings legally  commenced  in  any  court  to  which 
the  parties  have  agreed  to  submit,  may  be  more 
properly  carried  into  execution  by  that  court 
than  by  any  other,  and  that  no  superior  court 
ought  to  prohibit  the  inferior  court  from  carry- 
ing such  proceedings  into  execution,  unless 
when  authority  is  expressly  given  to  the  supe- 
rior court  for  this  purpose,  seems  not  to  admit 
of  dispute,  when  the  party  entitled  to  the  ef- 
fect of  those  proceedings  applies  to  the  inferior 
court  to  have  them  carried  into  execution;  but 
does  it  follow  that,  if  the  party  entitled  to  such 
effect  chooses  to  apply  to  a  superior  court  of 
common  law  and  general  jurisdiction,  the  su- 
perior court  is  precluded  from  carrying  into 
effect  any  of  the  acts  of  the  inferior  court? 
Does  this  follow  especially  where  the  party  ap 

flying  had  been  forced  into  the  inferior  court? 
f  the  party  who  has  chosen  the  admiralty  ju- 
risdiction, in  which  to  institute  a  suit  should 
be  confined  to  that  court  to  the  conclusion  of 
the  transaction,  does  it  follow  that  the  other 
party,  who  had  been  forced  into  it,  should  be 
thereby  deprived  of  his  election  of  applying 
to  the  courts  of  common  law,  and  of  trial  by 
jury  to  carry  into  effect  a  stipulation  taken  in 
the  cause  by  the  admiralty,  and  so  deprived 
without  the  intervention  of  positive  law  or  any 
solemnly  adjudged  case?  I  think  the  affirma- 
tive cannot  be  supported."  The  plaintiff  in 
this  case  did  not  seek  a  court  of  admiralty. 
He  was  forced  into  it  by  the  libelants  in  the 
original  case.  To  assert  that  he  has  made  his 
election  to  proceed  in  admiralty,  when  he 
might  have  proceeded  at  common  law  or  in 
equity,  and  that,  therefore,  he  is  bound  by  his 
election,  and  hence  that  all  proceedings  which 
grow  out  of  the  principal  case  must  by  him  be 
instituted  in  the  admiralty  court,  is  to  ignore 
the  undisputed  facts  of  this  litigation.  He 
was  dragged  into  admiralty  by  the  libelants, 
when,  as  the  United  States  Supreme  Court  held 
in  that  very  case,  the  remedy  of  the  libelants 
to  secure  the  relief  they  were  after  was  in  a 
court  of  equity,  for  an  accounting,  and  not  in 
admiralty  at  all. 

The  courts,  in  holding  that  stipulations  may 
be  enforced,  against  those  that  sign  them,  by 
summary  proceedings  in  the  original  case,  do 
not  adjudge  such  proceedings  to  be  an  essential 
part  of  the  main  suit.  The  title  of  the  orig- 
inal action  is  u.sed  The  proceedings  are  car- 
ried on  with  greater  dispatch  than  a  formal 
action,  and  the  procedure  is  much  simpler. 
But,  in  its  essence,  it  is  an  independent  litiga- 
tion against  new  parties. — the  stipulators. 
They  cannot,  it  is  true,  retry  the  merits  of  the 
original  action;  but  they  have  an  absolute 
right  to  be  heard,  at  some  stage  of  the  proceed- 
ing, before  their  property  is  finally  wrested 
from  them  under  execution,  on  the  questions 
whether  they  in  fact  signed  the  stipulation, 
and  whether  it  is  a  valid  and  binding  instru- 
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ment.  These  facts  may  be  put  in  issue  by 
them,  and  some  kind  of  notice  must  be  given 
to  them,  and  some  opportunity  afforded  them 
to  litigate  such  facts.  The  proceeding  aflrainst 
the  stipulators  is,  in  its  essential  nature,  as 
much  an  independent  proceeding  against  them 
as  though  an  entirely  new  action  were  institut- 
ed on  the  stipulation  in  the  usual  way,  unless, 
indeed,  such  proceeding  is  indispensable  to  se 
cure  to  the  successful  litigant  the  fruits  of  his 
victory  according  to  the  usages  of  courts  of 
justice.  This  brings  us  to  an  important  and, 
in  our  judgment,  controlling  distinction.  A 
proceeding  to  enforce  a  stipulation  for  value, 
given  in  an  action  exclusively  in  rem,  in  ad- 
miralty, is  an  indispensable  part  of  such  ac- 
tion. Without  it  the  action  would  be  of  no 
possible  benefit  to  the  suitor  who  had  won.  In 
an  admiralty  action,  exclusively  in  rem,  there 
is  no  personal  defendant;  and  therefore  no 
jud&rment  against  a  personal  defendant  can  be 
rendered,  aside  from  a  judgment  on  the  stipu- 
lation for  value,  in  case  one  is  given.  The  suit 
isjis^ainst  an  impersonal  defendant,— the  res. 
After  it  is  seized  the  owner  may  appear,  and  on 
establishing  his  rights  as  owner  he  may  secure 
the  release  of  the  res  by  the  giving  of  the  stip- 
ulation for  value.  Thereafter  the  original 
res  disappears  from  the  case,  and  the  substi- 
tuted res  takes  its  place.  Henceforth  the  suit 
is  against  the  substituted  res,  and  the  court 
exercises,  and  must,  from  the  necessities  of  the 
case,  exercise,  the  same  jurisdiction  over  it 
that  it  would  have  exercised  over  the  original 
res,  had  such  res  remained  in  the  possession 
and  under  the  control  of  the  court.  The  rem- 
edy is  transferred  from  the  ship  to  the  stipula- 
tion. United  States  v.  Ames,  The  Palmyra,  and 
77ie  William  n.  Webb  v.  Ho  Hi  ng  {''The  WebV\ 
supra;  United  States  v.  The  Hnytian  Republic 
{''The  Haytian Bef)uhlic'\\U  L.  S.  118,  38  L. 
ed.  930.  It  is  tme  that  in  cases  of  fraud  or 
mistake,  or  when  the  res  has  been  unprovi- 
dently  released,  the  court  possesses  ample 
power  to  order  its  return  to  the  custody  of  the 
marshal.  TJie  Thaks,  3  Ben.  827,  Fed.  Cas. 
No.  13,855:  The  Virgo,  13  Blatchf.  225.  Fed. 
Cas.  No.  1«,978:  Livingston  v.  The  Jetress,  1 
Ben.  21,  note.  Fed.  Cas.  No.  8,412;  The  Union, 
4  Blatchf.  90,  Fed.  Cus.  No.  14,346;  The  Fa- 
vorite, 2  FHpp.  86,  Fed.  Cas.  No.  4.698:  2 
Parsons,  Shipping  &  Admiralty,  411:  United 
Statrs  V.  77t(''  liaytian  Republic  ("7 he  Uaytian 
Repnhiir*'),  supra;  United  States  v.  Ames,  89 
U.  S.  35.  25  L.  ed.  295.  But  this  must  be  done 
befoie  final  judgment  tfgainst  the  stipulators. 
Ibid.  And  when  this  is  done  the  stipulation  is 
necessarily  annulled.  The  libelant  cannot 
have  a  remedy  against  both  the  /v#and  the  stip- 
ulation for  value.  The  stipulation  is  not  ad- 
ditional security.  It  is  the  only  security.  In 
every  case,  therefore,  in  which  there  is  a  valid 
stipulation  for  value,  which  may  be  enforced, 
no  resort  to  the  original  res  can  be  had.  It  is 
true  that  in  every  suit  in  rem,  brought  to  en- 
force some  claim  against  the  res,  the  judgment 
in  terms  condemns  the  original  res  to  be  sold 
to  satisfy  the  amount  for  which  judsrment  is 
rendered.  But  such  judgment  is  never  en- 
forced against  the  original  res  in  those 
cases  in  which  a  stipulation  has  been  given, 
and    has    not    been    annulled  by  the    return 
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marshal,   under  the  order  of    the  court.   2 
Foster,  Fed.  Pr.  g  416.     This  is  recognizd  by 
all  the  decisions,. and  is  an  elementary  princi 
pie  of  admiralty  practice.     Having  no  power 
to  render  a  personal  judgment  against  the  own- 
er, and   no  power  to  enforce  according  to  its 
terms  the  judgment  formally  rendered  a|aiost 
the  original  res,  a  judgment  against  the  stipula- 
tors, on  their  stipulation,  is  an  indispensable 
step  in  the  case.     Without  it  the  remedy  would 
be  incomplete.     The  action  would  be  a  farce. 
The  question  of  abstract  right  would  be  set 
tied,  but  no  means  would  l^  provided  by  the 
employment  of  which  the  successful  suitor 
could  enforce  the  claim  which  the  court  had 
decreed  to  be  just.     Judicial  tribunals  are  not 
wont  to  administer  justice  after  the  manner  of 
moot  courts.     It  is  their  invariable  practice  to 
give  the  victorious  litigant  a  judgment  which 
will  be  enforced  by  the  court  rendering  it  ac- 
cording to    its   terms.     The    only  judginenl 
which  a  court  of  admiralty  can  render  in  a 
proceeding  in  rem,  brought  to  enforce  a  claim 
against  the  res,  which  it  will  execute  accord 
ing  to  the  terms  of  such  judgment,  in  those 
cases  in  which  a  stipulation  for  value  has  been 
given,  and  has  not  been  annulled  by  the  reseiz 
ure  of  the  original  res  under  the  order  of  the 
court,  is  a  judgment  against  the  stipulators  for 
Vrtlue.     And  hence  such  a  judgment  is  an  in 
tegral  part  of  the  action  in  which  such  stipula 
tion  was  given.     It  is  as  much  an  indispensa- 
ble step  in  the  ca.se  as  any  prior  proceeding 
therein,  or  as  proceed incs  with  respect  to  the 
sale  of  the  original  r^«  after  judgment,  incase^ 
where  "such  res  has  not  been  released.     There 
is  therefore  an  obvious  reason  for  holding  that 
the  enforcement  of  the  stipulation  against  tlie 
stipulators  for  value,  in  such  cases,  is  within 
the  exclusive  cognizance  of  the  court  in  which 
it  was  given.     It  is  within  its  exclusive  juris- 
diction,  the  same  as  any  other  essential  par: 
of  the  case.     No  court  has  power  to  lay  hold 
of  an  unfinished  litigation  pending  in  another 
court,   and  take  cognizance  of  its  remainini: 
stapes.     The  whole  case  must   be  finished  in 
the  forum  in  which  it  was  started. 

There  is  another  conclusive  reason  why  th<' 
court  in  which  the  stipulation  for  value  is  i\\v\\ 
has  sole  cognizance  of  the  proceedings  to  eu 
force  it:    Its  jurisdiction  over  the  original   rt  ^ 
is  exclusive.     Such  jurisdiction  includes  th«' 
power  to  make  the   res  produce,   up   to  \\< 
value,    in   that  very  suit,  the  money  to   «4t 
isfy  the    libelant's    claim.      This    is   aceom 
plished  by  a  sale  after  judgment.     The  slip 
ulation   takes   the   place  of  the  ship.     It,  in 
turn,  becomes  the  res,  and  over  it  the  court  ex 
ercises  the  same  jurisdiction  as  over  the  vessel 
itself.     It  has,  and  must  have,  power,  in  the 
same  suit,  to  make  this  new  or  substituted  rrs 
produce,    up  to  its  value,    money   to  satisfy 
the  libelant's  claim.     The  procedure   against 
the  stipulation  is  different  from  the  procedurL* 
against  the  vessel,  because  the  former  differ-- 
from  the  latter  in  its  nature.     In   making  ihu 
stipulation  produce  money  to  apply  on   libel 
ant's  claim,  the  admiralt}'  court  proceeds  as 
other  courts  proceed   against  similar   instru- 
ments.    It  does  not  sell  the  obligation  at  puh 
lie  auction,  but  renders  judgment  and  awanls 
execution  against  the  obligors  therein.     This  it 
has  the  exclusive  power  to  do  just  as  it  possesses 
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exclusive  Jurisdiction  to  sell  the  original  res  in 
'<;ase  it  is  not  released  from  the  control  of  the 
court.  But  the  instrument  sued  on  in  the  case 
at  bar  is  an  appeal  bond,  and  not  a  stipulation 

•  for  value,  and  judgment  on  such  a  bond  is  not 
an  essential  part  of  the  admiralty  proceeding 
in  which  it  is  given.  The  admiralty  court 
can»  without  awarding  judgment  thereon  in 
the  same  case,  render  a  judgment  which  it 
will  enforce  according  to  its  terms, — either  a 
judgment  against  the  original  res,  to  be  en- 
forced against  it  by  sale  thereof  in  case  it  has 
not  been  released,  or  a  judgment  against  the 
stipulators  for  value,  in  case  it  has  been  re- 
leased, to  be  enfonced  against  them  by  a  gen- 
eral execution  against  their  property.  As  a 
judgment  against  the  sureties  on  an  appeal 
bond  is  not  an  indispensable  step  in  the  case,  as 
is  H  judgment  against  stipulators  for  value,  ad- 
miralty does  not  possess  exclusive  cognizance 
of  the  proceedini?  to  enforce  such  bond.    Many 

•of  the  cases  cited  by  counsel  for  defendants  are 
cases  which  merely  hold  that  summary  judg- 
ment may  be  rendered  in  the  original  ac- 
tion against  stipulators  for  value  for  costs, 
and  sureties  on  appeal  bond.  They  do  not 
decide  that  admiralty  has  exclusive  jurisdic- 
tion* of  proceedings  to  enforce  such  instru- 
ments. The  case  of  BartUU  v.  Spieer,  75 
N.  Y.  528,  relied  on  by  counsel  for  defendants, 
involved  a  stipulation  for  value,  and  not  an 
appeal  bond;  and,  for  the  reasons  already  vset 
forth,  such  a  case  is  therefore  not  in  point. 
Moreover,  the  stipulation  was  given  in  an  ac- 
tion in  admiralty  instituted  by  the  majority 
owners  of  the  vessel  to  secure  possession  thereof 
for  a  voyage.  Such  a  remedy  a  common  law 
court  was  powerless  to  give.  Exclusive  juris- 
diction of  the  subject-matter  rested  with  ad- 
miralty; and  the  decision  of  the  court  in  the 
Burihtt  Case  is  based  on  the  ground  that  the 
proceeding  to  enforce  such  a  stipulation  is  part 
of  the  original  subject-matter, — a  subject-mat 
ter  witbiu  the  exclusive  cognizance  of  admi- 
ralty, just  as  in  a  prize  case.  But  admiralty 
did*  not  possess  exclusive  ooenizance  of  the 
remedy  which  the  libelants  sought  to  enforce 
by  their  proceeding  in  admiralty.  It  is  en- 
tirely competent  for  a  court  of  common-law 
jurisdiction  to  entertain  an  action  to  recover 
possession  of  a  vessel.  Taylor  v.  The  Royal 
Soxou.  I  Wail.  Jr.  311.  Fed.  Cas.  No.  13.803. 
See  also  American  >*.  B.  Co,  v.  Chace,  83  U.  S. 
16  Wall.  522.  21  L.  ed.  369.  The  subject  mat- 
ter of  the  original  case  not  being  within  the 
•exclusive  jurisdiction  of  admiralty,  as  in  Barl- 
lett  V.  Spicer,  the  reasoning  of  the* court  in  that 
case  does  not  apply.     None  of  the  decisions 

•  cited  by  the  New  \ork  court  of  appeals  in  the 
Bartlttt  Case  decide  that  admiralty  has  exclu- 
sive cognizance  of  actions  to  enforce  even  stip- 
ulations for  value  in  cases  on  the  instance  side 
of  the  court,  and  in  Lacaze  v.  State,  Add.  Rep. 
59,  the  majority  of  the  court  were  of  the  con- 
trary opinion.  Three  of  the  judi^es  (Chew, 
Biddle,  and  Smith)  were  of  opinion  that  an 
action  of  debt  would  lie  on  such  stipulation  in 
a  common  law  court.  Rush,  J.,  while  concur 
ring  in  the  result,  thought  that  admiralty  had 
exclusive  jurisdiction.  Addison  inclined  some- 
what to  the  same  view,  but  was  by  no  means 
emphatic  in  the  expression  of  bis  opinion. 
While,  for  the  peculiar  reasons  already  stated, 
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we  do  not  think  that  the  doctrine  of  concur- 
rent jurisdiction  is  applicable  to  proceedings  to 
enforce  stipulations  for  value,  yet,  with  respect 
to  appeal  bonds,  the  reasoning  of  the  majority 
opinions  in  Lacaze  v.  State  seems  to  us  to  l>e 
conclusive.  See  these  parts  of  such  opinions 
at  pages  65-68.  88-91,  Add.  Rep. 

It  is  true  that  cases  can  be  found  in  which 
it  has  been  asserted  that  admiralty  has  exclu- 
sive jurisdiction  to  enforce  all  bonds  and  stipu- 
lations given  in  admiralty  proceedings.  But 
these  cases  will  be  found,  on  examination,  to 
be  prize  cases,  and  not  actions  in  the  instance 
side  of  the  court.  Such  were  the  cases  of 
Smart  v.  Wolff,  8  T.  R.  886;  BrymerY,  Atkins, 
1  H.  Bl.  164.  It  is  on  this  ground  that  these 
cases  are  distinguished  by  Chief  Justice  Chew 
in  Lacaze  v.  State,  Add.  Sep.  65, 66.  1  he  cases 
of  PmhalUno  v.  Doane,  3  U.  S.  8  Dall.  54. 1  L. 
ed.  507,  and  Jennings  v.  Carson,  8  U.  S.  4 
Cranch,  5,  2  L.  ed.  582.  cited  by  counsel  for  de- 
fendants, were  both  cases  of  prize.  So  are  the 
cases  of  Sasportas  v.  Jennings,  1  Bay,  470:  Le 
Caux  V.  Fkien,  2  Dougl.  594;  Doane  v.  Pen  hal- 
low, 1  U.  S.  1  Dall.  218,  1  L.  ed.  108;  Iio4s  v. 
Rittenhovse,  2  U.  S.  2  Dall.  160.  1  L.  ed.  381. 
1  Yeates,  448;  Simpson  v.  Nadeau,  N.  C.  Conf. 
Rep.  115,  2  Am.  Dec.  684;  Cherioty.  Fovssat, 
3  Binn.  220.  and  Nocion  v.  Hallett,  16  Johns. 
827.  Except  the  New  York  case  {BartUtt  v. 
Spicer),  we  have  been  unable  to  find  a  single 
authority  which  asserts  the  exclusive  jurisdic- 
tion of  admiralty  to  enforce  bonds  and  stipu- 
lations taken  on  the  instance  side  of  the  court. 
The  reason  for  the  distinction,  so  far  as  the 
question  of  exclusive  jurisdiction  is  concerned, 
between  cases  of  prize  and  actions  on  the  in- 
stance side  of  the  court,  is  obvious.  When  sit- 
ting as  a  prize  court,  the  tribunal  is  adminis- 
tering the  laws  of  nations,  and  not  the  mere 
municipal  jurisprudence  of  a  single  state  or 
kingdom.  The  rights  of  foreigners  are  often 
involved.  The  decision  in  such  a  case  may 
affect  the  public  relations  of  the  government 
whose  tribunal  had  cognizance  of  the  cau.se. 
Great  international  rights  growing  out  of  a 
state  of  war  are  generally  at  issue.  No  court 
of  a  nation,  therefore,  except  such  as  is  recog- 
nized by  all  the  civilized  powers  as  the  proper 
tribunal  in  that  nation  to  deal  with  such  mat- 
ters, should  ever  exercise  any  jurisdiction  over 
the  case  of  any  of  its  incidents.  Under  such 
circumstances,  the  incidents  are  inseparably 
bound  up  with  the  main  cause.  This  cogent 
reason  for  investing  prize  courts  with  exclusive 
jurisdiction  over  the  whole  controversy — inci- 
dental matters  as  well  as  the  principal  litiga- 
tion— has  been  recognized  by  the  master  minds 
In  jurisprudence.  Said  Chancellor  Kent  in 
Nfmon  V.  Hallett,  16  Johns.  327.  at  page  334: 
**Such  Cflses  generally  arise  between  native 
citizens,  or  subjects  and  foreigners,  and  it  is 
highly  expedient  that  they  should  be  decided 
by  ceneral  laws,  known  and  adopted  by  every 
nation.  Courts  of  common  law  are  governed 
by  local  municipal  laws,  and  are  incompetent, 
as  Lord  Mansfield  afterwards  observed  in 
Lindo  V.  Rodney,  2  Dougl.  613,  note  'to  em- 
brace the  whole  of  the  subject.*  Matters  of 
prize,  and  a  piratical  capture,  without  regular 
authority,  involve  more  or  less  the  responsi- 
bility of  the  national  government,  and  may 
affect  the  public  relations  of  the  country.     It 
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is  therefore  exceediDsIv  fit  that  they  should 
be  discussed  and  tried  in  a  court  proceeding 
according  to  rules  of  national  law  equallj 
known  to  every  country,  and  which  court  is 
specially  intrusted  with  the  cognizance  of  such 
questions."  In  Lacaze  v.  State,  Add.  Rep.  59, 
Addison,  J.,  at  page  97,  referring  to  the  de- 
cision of  the  court  in  Le  Caux  v.  Eden,  2 
Dougl.  594-597,  said:  "As  the  admiralty  had 
full  authority  to  remedy  an  unlawful  capture, 
and  all  its  consequences,  the  court  thought  it 
would  be  extremely  inconvenient  to  withdraw 
this  question  or  any  of  its  incidents,  from  a 
jurisdiction  proceeding  on  a  general  law  of  all 
nations,  and  in  a  summary  and  equitable  man- 
ner, and  bring  it  before  a  jurisdiction  gov- 
erned by  a  limited  municipal  law  and  proceed- 
ing with  a  formality  and  mode  of  proof  ill 
suited  to  the  nature  of  the  subject.  If  captors 
were  liable  to  a  suit  at  common  law,  by  every 
person  affected  by  the  capture,  none  would 
venture  to  take  a  prize.  And  if  foreigners  had 
no  remedv  for  injuries  done  to  their  property 
under  color  of  prize,  but  from  suits  in  our 
conrts  of  municipal  law,  to  the  principles  and 
effects  of  which  they  are  strangers,  mutual 
confidence  between  nations  would  be  destroyed, 
and,  in  a  war  between  any  two  nations,  all 
others  would  protect  themselves  by  force,  and 
compel  by  arms  that  administration  of  justice 
to  which  they  are  reciprocally  entitled."  But 
when  sitting  as  an  instance  court,  a  court  of 
admiralty  administers,  not  the  laws  of  nations, 
but  the  municipal  regulations  of  the  jurisdic- 
tion under  whose  laws  the  tribunal  is  erected. 
Unlike  a  prize  court,  the  instance  court  has 
not  exclusive  power  to  afford  the  suitor  re- 
dress. There  is  nearly  always  a  concurrent 
remedy  at  law.  Section  563,  subd.  8,  of  the 
Revised  Statutes  of  the  United  States,  saves 
this  right  to  every  litigant.  It  is  true  that  thie 
suitor  cannot,  in  this  country,  proceed  in  rem 
in  any  other  court.  The  Moms  Taylor-  v. 
Hammond  (''The  Moses  Taylor''),  71  U.  8.  4 
Wall.  411,  8  L.  ed.  397.  But  he  always  has  a 
remedy  in  a  common-law  court  to  enforce  the 
claim  or  redress  the  wrong  of  which  he  com- 
plains. Ptreival  v.  Hickey,  18  Johns.  257-291, 
9  Am.  Dec.  210:  Uotx  v.  (ialceran,  78  U.  8.  11 
Wall.  185,  20  L.  ed.  74;  Sehconmaker  v.  Qilnwre, 
102  U.  8. 118,  26  L.  ed.  95;  Benedict,  American 
Admiralty.  §§  201,205;  American  8.  B.  Co.  v. 
Ghace,  83  U.  8.  16  Wall.  522,  21  L.  ed.  369. 
There  is  therefore  no  more  reason  for  the  ex- 
clusive jurisdiction  of  an  instance  court  over 
the  inciaents  of  the  main  case  than  for  the  ex- 
clusive jurisdiction  of  any  other  of  the  munici- 
pal courts  of  the  same  government  which  ad- 
minister the  purely  municipal  law  of  that 
government  over  the  incidents  of  an  action 
tried  and  determined  therein. 

The  Federal  Supreme  Court  appears  to  have 
settled  the  question  involved,  under  facts  pre- 
cisely  the  same  as  in  the  case  at  bar,  so  far  as 
the  issue  of  jurisdiction  is  concerned.  An  ad- 
miralty action  in  personam  was  instituted  in 
the  United  States  district  court,  sitting  as  an 
admiralty  court.  The  case  having  l^en  de- 
cided in  favor  of  the  libelant  in  the  district 
court,  and  thereafter  on  appeal  in  the  circuit 
court,  it  was  carried  by  appeal  to  the  Fed- 
eral Supreme  Court.  On  that  appeal  a  super- 
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sedeas  bond  was  given.  The  judgment  of  the- 
lower  court  was  affirmed.  New  Jersey  Steam. 
Nat,  Co,  V.  Merchant's  Bank,  47  U.  S.  6  How. 
344,  12  L.  ed.  465.  Instead  of  securing  judg 
ment  against  the  sureties  on  the  appeal  Send  in 
the  very  case  in  which  the  bond  was  given,  the 
libelant  sued  them  in  the  United  States  circuit 
court  in  an  action  of  debt.  This  was  a  suit  in 
a  common-law  court,  and  not  in  an  admiralty 
court.  The  United  States  circuit  court  bad 
common-law  jurisdiction,  but  no  original  ju- 
risdiction in  admiralty  cases.  Georgia  v. 
Madrazo,  26  U.  S.  1  Pet.  110,  7  L.  ed  73.  It 
could  take  cognizance  of  such  cases  only  on 
appeal.  The  action  to  enforce  the  appeal  bond 
was,  like  this  action,  a  common-law  action 
brought  in  a  court  possessing  original  jurisdic- 
tion of  common  law  and  not  of  admiralty  cases. 
Ives  V.  Merchant  Bank,  53  U.  S.  12  How.  159. 
13  L.  ed.  936.  No  one  connected  with  the 
case,  from  the  time  the  United  States  Supreme 
Court  affirmed  the  original  judgment  on  ap- 
peal (47  U.  8.  6  How.  844,  12  L.  ed.  465), 
seems  to  have  had  any  thought  that  the  only 
remedy  on  the  appeal  bond  was  in  admiralty. 
If  such  had  been  the  law,  the  court  in  the  Ires 
Case  would  have  declared  the  judgment  ap- 
pealed from  a  nullity,  for  want  of  jurisdicticm 
of  the  subject-matter.  If  counsel  for  defend- 
ants be  correct  in  his  contention,  then  both  the 
judgments  of  both  the  circuit  and  the  supreme 
court  were  void,  and  always  have  been.  With 
this  case  before  us,  we  feel  constrained  to  hold 
that  the  district  couri  of  this  state  has  jurisdic^ 
tion  of  the  subject-matter  of  this  action,  and 
the  case  is  therefore  properly  before  us  on  ap- 
peal. We  are  of  opinion  that  sound  principle 
supports  our  view.  The  dictum  of  Judge 
Blatchford  in  Tlie  Blanche  Page,  16  Blatchf.  1. 
Fed.  Cas.  No.  1.524,  so  far  as  it  indicates  that 
it  was  his  opinion  that  admiralty  only  could 
render  judgment  on  an  appeal  bond  taken  in 
the  course  of  admiralty  proceedings,  cannot 
prevail  against  the  decision  in  the  /«e»  Guse. 
We  attach  very  little  importance  to  this  dictum, 
in  view  of  the  facts  of  the  case  in  which  it  was 
uttered;  and  it  is  apparent  that  he  regarded 
the  appeal  bond  as  having  been  given  tinder 
the  act  of  1847,  which  in  terms  declares  tliat 
judgment  shall  be  rendered  in  the  very  case  in 
which  the  bond  was  given.  The  statute  which 
authorized  the  giving  of  such  bonds  having  de- 
clared how  they  should  be  enforced,  "that 
remedy  might  be  regarded  as  exclusive.  The 
effect  of  our  refusal  to  entertain  jurisdiction 
might  be  serious,  in  case  we  were  in  error  in 
so  holding.  But  no  irremediable  harm  can 
flow  from  our  taking  jurisdiction  of  this  case, 
as  the  Federal  Supreme  Court,  on  writ  of  error, 
can  reverse  our  judgment,  if  we  are  wrong. 
Indeed,  our  judgment,  in  that  event,  would  be 
a  nullity,  and  could  be  attacked  collaterally  in 
any  court  having  jurisdiction  of  the  subject- 
matter  and  the  parties.  So  far  from  its  being 
the  rule  that  a  court  has  exclusive  jurisdiction 
of  all  the  incidents  of  an  action,  it  is  a  well- 
settled  doctrine  that  the  court  of  equity  in 
which  an  injunction  bond  has  been  given  *has 
no  power,  on  dissolving  the  injunction,  to  ren- 
der judgment  on  the  bond,  or  even  to  assess 
the  damages  sustained  by  the  defendant  by 
reason  of  the  injunction,  unless  some  statute 
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gives  such  power.  The  defendant  must  sue  at 
law  on  the  bond.  2  High,  Inj.  §§  1642,  1657, 
and  cases  cited. 

A  large  number  of  cases  have  been  cited  by 
defendants'  counsel,  holding  that  an  action 
may  be  maintained  in  the  Federal  court,  irre- 
spective of  diverse  citizenship,  if  such  action 
is  an  offshoot  from  another  suit  of  which  such 
Federal  court  had  jurisdiction.  Among  them 
are  Bobyshall  v.  Oppenheiwer,  Fed.  Cas.  No. 
1,592;  Arnold  v.  Frost,  Fed.  Cas.  No.  568;  La- 
casmgne  v.  Chapuis,  144  U.  8.  119,  36  L.  ed. 
368;  CampbeU  v.  HadUy,  1  Sprague,  470,  Fed. 
tas.  No.  2,858;  Seymour  v.  P/ullips  <Sb  C. 
Constr.  Co,  7  Biss.  460,  Fed.  Cas.  No.  12,689. 
But  none  of  the  cases  cited  hold  that  the 
Federal  court  has  exclusive  jurisdiction  under 
such  circumstances.  The  decision  in  Wade  v. 
Wortaman,  29  Fed.  Rep.  754,  is  hostile  to  the 
contention  of  counsel  for  defendant.  The 
original  replevin  suit  was  carried  on  in  the 
United  States  circuit  court.  After  judgment 
therein  an  action  was  commenced  in  a  state 
court  on  a  forthcoming  bond  given  in  such 
replevin  suit.  It  was  removed  to  the  United 
States  circuit  court.  The  motion  to  remand 
was  denied.  But,  if  counsel's  views  be  sound, 
—that  the  Federal  court  had  exclusive  juris- 
diction of  the  second  action,— the  motion  must 
have  been  granted;  for  the  Federal  court  can 
never  secure  jurisdiction  of  a  case  by  transfer 
from  a  state  court  under  the  laws  of  the  United 
States,  unless  the  state  court  had  jurisdiction 
of  the  cause,  so  there  could  be  something  before 
it  to  be  transferred.  By  holding  that  the  case 
was  properly  removed  to  tbe  Federal  court, 
the  court  necessarily  held  that  the  state  court 
had  jurisdiction  of  the  case  before  it  was  so 
removed.  In  Meyers  v.  Block,  120  U.  S.  206, 
30  L.  ed.  642,  the  court  affirmed  a  judgment 
of  the  state  court  in  an  action  of  debt  on  an 
injunction  bond  given  in  a  case  in  equity  in 
the  Feiieral  circuit  court.  In  Campbell  v. 
nadley,  1  Sprague,  470,  Fed.  Cas.  No.  2.858, 
the  court  merely  held  that  the  Federal  district 
court  had  jurisdiction  of  an  action  in  the  nature 
of  a  scire  facias  on  a  bail  bond  given  in  admi- 
ralty proceedings  to  secure  release  of  defendant 
from  execution.  But  the  court  did  not  decide 
that  no  other  court  had  jurisdiction. 

It  is  urged  that  the  state  courts  ought  not  to 
take  jurisdiction  of  this  case,  for  tne  reason 
that  the  plaintiff  has  an  adequate  remedy  by 
proceeding  in  the  original  admiralty  case. 
While  it  is  true  that  courts  of  equity  will 
refuse  to  entertain  a  bill  to  set  aside  a  judgment, 
where  there  is  an  adequate  remedy  by  motion 
in  the  action  in  which  the  judgment  wa»  ren- 
dered, we  have  been  unable  to  discover  any 
decision  making  that  general  doctrine  of  equity 
jurisprudence  applicable  to  suits  at  law.  The 
fact  that  the  suitor  has  another  remedy,  which 
may  be  more  speedy,  and  even  more  efBcacious, 
does  not  debar  him  from  bringing  his  action 
at  law.  It  appears  to  be  the  rule  that,  despite 
the  fact  that  tbe  respondent  in  an  appeal  has, 
by  statute,  a  summary  remedy  to  enforce  the 
appeal  bond,  in  the  very  case  in  which  it  was 
given,  still  he  may  sue  on  the  bond  at  law.  1 
Enc.  PI.  &  Pr.  1018. 

It  is  next  urged  that  comity  requires  us  to 
refuse  to  take  jurisdiction  of  this  case.  The 
cases  to  which  we  are  cited  on  this  point  hold 
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that  where,  in  an  action  in  a  Federal  court,, 
property  has  been  seized,  the  state  courts  must 
not  interfere  with  the  control  of  the  property 
by  the  Federal  court,  but  that,  if  any  person 
not  a  party  to  tbe  suit  desires  to  litigate  his 
right  to  the  property,  he  must  intervene  in  the 
action,  and  there  try  his  case.  We  have  care- 
fully examined  these  decisions,  but  the  great 
length  of  this  opinion  prevents  a  review  of 
them.  It  is  sufficient  to  say  that  we  are  clear 
that  they  do  not  lay  down  any  rule  inimical  to 
the  jurisdiction  of  the  state  courts  over  this 
action.  The  rule  which  they  lay  down  is  thus 
stated  in  Co/ten  v.  Solomon,  66  Fed.  Hep.  411. 
at  page  418:  '*No  principle  is  more  firmly 
entrenched  in  the  law  than  the  doctrine  that, 
when  one  court  acquires  jurisdiction  and  power 
over  the  res,  no  other  court  can  interfere  with 
its  possession  or  control."  Many  of  the  cases 
cited  by  counsel  for  defendants  are  there  re- 
ferred to.  In  Meyers  v.  Block,  supra,  the  court 
affirmed  a  judgment  of  the  state  court  in  an 
action  on  an  injunction  bond  given  in  an  action 
in  equity  in  the  Federal  court.  This  case  is- 
hostile  to  this  contention  of  defendants'  coun- 
sel. It  furnishes,  also,  a  complete  answer  to^ 
his  contention  that  the  suit  on  the  appeal  bond 
is  ancillary  to  the  proceedings  in  the  admiralty 
court,  within  the  scope  of  the  rule  that  such 
proceedings  must  be  carried  on  in  the  state  or 
Federal  court  in  which  the  main  action  was 
litigated.  The  cases  cited  by  counsel  for  de- 
fendants in  this  connection  are  cases  in  which 
the  courts  have  held  that  the  proceedings  were 
inseparably  connected  with  the  enforcement 
of  the  judgment  in  the  main  action,  and  were 
therefore  only  additional  steps  in  that  action^ 
looking  to  the  enforcement  of  such  judgment. 
The  great  length  of  this  opinion  prevents  a 
more  particular  reference  to  these  cases.  A 
casual  examination  of  them  cannot  fail  to  show 
that  thev  are  not  in  point.  They  are  Flash  v. 
Dillon,  '22  Fed.  Rep.  1;  Buford  v.  Strother,  10 
Fed.  Rep.  406;  Pratt  v.  Albright^  9  Fed.  Rep. 
634;  Poole  v.  Thate/ierdejt,  19  Fed.  Rep.  49; 
First  Nat,  Bank  v.  TurnbvU,  83  U.  8. 16  Wall. 
190,  21  L.  ed.  296.  This  action  is  not  in  any 
sense  a  proceeding  to  enforce,  nor  is  it  in  any 
manner  connected  with  the  enforcement  of,  the^ 
judgment  in  the  admiralty  case.  On  the  con- 
trary, it  proceeds  on  the  theory  that  plaintiff 
has  been  and  is  unable  to  enforce  it,  and  that 
therefore  he  desires  to  compel  those  to  pay  him 
the  damages  he  has  thereby  sustained  who 
have  agreed  to  be  bound  in  the  event  that  he 
should  not  be  able  to  enforce  it.  The  decision 
in  Meyers  v.  Block,  supra,  is,  as  we  have  said, 
an  authority  against  tbe  defendants  on  this 
branch  of  the  case. 

We  now  come  to  the  merits  of  the  case.  The 
defendants'  counsel  contends  that  the  under- 
taking sued  on  is  void.  The  plaintiff  seeks  to 
recover  damages  for  the  alleged  breach  of  the 
condition  of  tbe  undertaking  that  the  obligors 
would  obey  any  order  the  appellate  court  might 
make  in  the  premises.  The  defendants'  counsel 
asserts  that,  so  far  as  this  provision  of  the  un- 
dertaking is  concerned,  the  undertaking  is  void 
as  a  statutory  undertaking.  A  consideration 
of  this  branch  of  the  case  necessitates  a  more 
particular  reference  to  tbe  facts.  The  action 
in  which  the  undertaking  was  given  was  an 
action  in  admiralty  in  a  cause  of  possession,. 
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•civil  and  maritime,  instituted  in  the  district 
court  of  the  territory  of  Dakota,  for  the  third 
judicial  district  thereof,  sitting  as  a  court  of 
admiralty  under  the  laws  of  the  United  States. 
Tbe  power  of  such  court  to  take  jurisdiction 
of  such  an  action  was  derived,  as  we  have 
before  said,  from  ^  1910  of  the  Revised  Statutes 
of  the  United  States.  This  section  provided 
that  the  district  courts  of  the  several  territories 
referred  to  therein  (Dakota  being  one  of  them) 
should  have  and  exercise  the  same  jurisdiction, 
in  all  cases  ansinff  under  the  Constitution  and 
laws  of  the  UnitS  States,  as  was  vested  in  the 
circuit  and  district  courts  of  the  United  States. 
That  such  a  statute  is  valid,  and  that  its  effect 
was  to  vest  in  the  territorial  district  court  of 
Dakota  territory  full  admiralty  jurisdiction,  is 
well  .settled.  Uou9eman  v.  The  North  Carolina^ 
40  U.  S.  15  Pet.  40,  10  L.  ed.  653;  The  City  of 
Panama  w.  Phelps  {''The  City  of  Panama"),  101 
U.  S.  458,  25  L.  ed.  1061;  Rea  v.  The  Eclipse 
{''The  Eclipse"),  185  U.  S.  599.  84  L.  ed.  269. 
This  same  section  declares  that  "writs  of  error 
and  appeals  in  all  such  cases  may  be  had  to 
the  supreme  court  of  each  territory  as  in  other 
cases."  Construing  this  last  provision,  the  su- 
preme court  of  Dakota,  when  the  admiralty 
case  in  question  was  before  it  on  appeal,  held 
that  such  appeal,  and  all  appeals  in  admiralty 
cases  from  the  district  court  to  that  court, 
should  be  governed  by  the  laws,  statutes,  and 
rules  that  obtained  in  other  civil  actions  tried 
in  such  district  court.  Rea  v.  The  Eclipse,  4 
Dak.  21».  Both  parties  agree  that  this  decision 
■correctly  states  the  law  on  this  subject.  It 
therefore  being  conceded  that  the  statutes  of 
the  territory  of  Dakota  regulated  the  appeal 
in  that  case,  we  will  first  treat  the  case  from 
that  standpoint.  We  therefore  come  to  the 
question  whether  this  undertaking  is  valid  as 
a  statutory  supersedeas  undertaking. 

It  is  claimed  by  the  plaintiff  that  the  judg- 
ment appealed  from  directed  the  delivery  of 
personal  property,  and  that  therefore  the  exe 
cution  of  a  mere  cost  bond  would  not  have  been 
sufficient  to  stay  tiie  execution  of  such  judg- 
ment. Section  416  of  the  Code  of  Civil  Pro- 
cedure, as  revised  in  1877  (the  statute  in  force 
when  the  appeal  in  question  was  taken),  pro- 
vides that,  "if  the  judgment  appealed  from  di- 
rect tbe  assignment  or  delivery  of  documents  or 
personal  property,  the  execution  of  the  judg- 
ment shall  not  l)e  stayed  by  appeal,  unless  the 
thing**  required  to  be*  assigned  or  delivered  be 
brou.irbt  into  court,  or  placed  in  the  custody  of 
such  officer  or  receiver  as  the  court  sliall  ap- 
point, or  unless  an  undertaking  be  entered  into  i 
on  the  part  of  tbe  appellant,  by  at  least  two 
sureties,  and  in  .such  amount  as  the  court,  or 
judge  thereof,  shall  direct,  to  tbe  effect  tbat  the 
appellant  will  olx»y  tbe  order  of  tbe  appellate 
court  upon  tbe  appeal."  The  judgment  that 
was  appealed  from  did  not  in  terms  direct  the 
delivery  by  the  appellants,  on  such  appeal,  of 
the  steamboat  Eclipse,  her  tackle,  apparel,  and 
furniture.  It  merely  adjudged  that  the  claim- 
ant, who  is  the  plaintiff  in  this  case,  was  tbe 
owner  of  one  half  of  such  property,  and  entitled 
to  the  possession  thereof;  that  the  libel  be  dis- 
missed, with  costs,  and  that  tbe  intervention  of 
certain  parties  who  had  intervened  in  the  ca<»e 
lie  dismissed,  with  costs:  and  that  the  marsbal 
deliver  the  possession  of  such  property  to  such 
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claimant.    Had  the  district  court,  as  a  court  of 
admiralty,  ordered  that  tbe  marshal  deliver  tbe 
property  to  the  libelants  in  that  action,  or  to  tbe 
interveners,  on  their  giving  proper  securily 
(whether  this  could  be  done  we  do  not  decide), 
it  is  obvious  that  the  judgment  of  the  court 
must  have  been  against  the  parties  so  lawfully 
in  possession  of  the  property,  directing  them  to 
deliver  such  property  to  tbe  claimant.     In  such 
a  case  there  would  have  been  a  judgment  di 
rectins  a  delivery  of  personal  proj)erty,  within 
the  letter  and  the  spirit  of  section  416,  assuming 
that  this  section  was  intended  to  apply  to  ad- 
miralty cases.    But  that  the  particular  judg 
ment  which  was  in  fact  rendered  was  not  a 
judgment  for  the  delivery  of  personal  properly, 
within  the  meaning  of  §  416,  Code  Civ.  Proc.. 
does  not  admit    of  doubt.     That  judgment 
merely  adjudged  that  the  claimant  was  entitled 
to  possession.     It  did  nofe  direct  tbat  the  libel- 
ants or  interveners  deliver  such  possession. 
The  judtrment  itself  does  not  show  that  tbey 
were  in  possession.     Its  language  indicates  tbe 
contrary.     We  do  not  understand  that  in  ad 
miralty  the  libelant  is  ever  allowed  to  secure 
possession  of  the  res  pendente  lite,  unless  the 
action  is  to  secure  possession  of  the  vessel  for  a 
voyage.     In  an  action  to  secure  absolute  po< 
session  of  a  vessel,  there  seems  to  be  no  practice 
authorizing  a  delivery  of  the  res  to  tbe  libelant 
pendente  lite.    We  must  assume,  therefore,  thai 
the  property  was  in  the  legal  custody  of  the 
marshal,  as  the  hand  of  the  court.     The  tindinir 
of  fact  (assuming  that  we  may  consider  it  at  all 
that  the  marsbal  had  delivered  possession  of  the 
steamer  to  tbe  interveners  in  the  action  without 
any  order  of  court  does  not  show  that  the  legal 
possession  of  the  property  was  anywhere  ex- 
cept in  the  marshal.     The  court  did  not  la<»e  its 
control  over  the  steamer  by  tbe  illegal  act  of  tbe 
marshal  in  suffering  the  interveners  to  take 
po.»«8ession    thereof    pendente    lite.     The    Hi" 
Grande  v.  Otis  {''The  Rio  Grande"),  90  U.  S.  23 
Wall.  458,  28  L.  ed.  158.  Tbe  marshal,  and  hi> 
official  sureties  were  liable  to  ibe  claimant  for 
his  failure  to  keep  possession  of  tbe  steamer, 
as  it  was  bis  clear  dutv  to  do.     Th^  Jack  Jftr- 
ett,   2   Ben.   353;  Fed.    Cas.  No.  7,121.     Tbt- 
judgment  of  the  court  recognized  this  oblii^H- 
tion  by  directing  that  tbe  marshal  deliver  tbe 
steamer  to  tbe  claimant.     Tbe  obvious  mean- 
ing of  this  clause  of  the  judgment  is  noi  tbat 
the    marsbnl,  as  tbe  executive  officer  of    the 
court,  shall  take  tbe  property  from  the  inter- 
veners or  libelants,  as  under  a  judgment  di- 
recting them  to  deliver  tbe  property    to  thf 
claimant,  but  tbat  the  marshal  (who  is  the  legal 
custfidian  of  tbe  property,  and  is  therefore  re- 
sponsible for  the  possession  of  the  property, 
irrespective  of  what  be  has  done  with  ii)  shall 
himself  deliver  to  tbe   claimant  tbe  property, 
which  tbe  law  regards   him   (the  marshal)  s^ 
having  in  his  control.     If  he  had  delivered  it 
to  any  one  iiendente  lite,  it  was  to  hold  it  for 
him.     Tbe  law  does  not,  in  such  a  case,  recoir 
nize  tbe  possession  of  any  one  else.     Thecouri 
deals  with  tbe  marshal  alone,  in  directing  what 
shall  be  done  with  such  possession.     Tbe  judg 
ment  was  therefore   not  a  judgment    against 
either  tbe  libelants  or  the  interveners,  direct- 
ing them  to  deliver  possession  of  the  property 
to  the  claimant,  but  was  merely  a  judgment 
declaring  that  the  latter  was  entitled  to  the 
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ipossession  thereof,  which  the  law  deemed  to 
be  held  by  the  marshal,  as  the  hand  of  the 
court.  Had  the  purpose  of  the  court  been  to 
award  a  judgment  against  the  libelants  or 
interveners,  directing  them  to  deliver  posses- 
sion to  the  claimant,  the  phraseology  of  the 
judgment  would  have  been  different.  It 
would  have  been  similar  to  that  of  a  judg- 
ment in  a  replevin  action  where  the  property 
is  in  the  legal  possession  of  the  unsuccessful 
party.  Such  a  judgment,  in  terms,  adjudges 
that*  the  plaintiff  or  defendant,  as  the  case 
may  be,  recover  possession  of  the  property  of 
the  adverse  party,  who  has  such  legal  posses- 
sion. But  where  the  adverse  party  has  no 
such  possession,  the  property  being  already  in 
the  possession  of  the  successful  suitor,  the 
judgment  merely  provides,  as  does  the  judg- 
ment under  consideration,  that  the  successful 
party  is  entitled  to  the  possession.  Comp. 
Laws,  $  5099;  2  Abbott,  Forms  of  Fed.  Pr. 
554.  In  replevin  actions  the  properly  is  never 
left  in  the  custody  of  the  officer  pendente  lite, 
but  always  in  the  possession  of  one  of  the 
parties  to  the  suit.  Hence  a  judgment  in  such 
<jases  adjudging  that  one  party  is  entitled  to 
possession  never  contains  a  provision  that  the 
officer  deliver  the  possession  to  him.  But  in 
admiralty  actions  to  recover  possession  the 
property*  may  be,  and  in  this  case  it  would 
seem  that  it  actually  was,  left  in  the  legal 
custody  of  the  marshal  during  the  pendency 
of  the  action.  It  was  therefore  entirely  proper 
that  the  clause  directing  the  marshal  to  de- 
liver the  property  to  the  claimant  should  have 
been  inserted  in  the  judgment.  It  was  aimed 
at  the  marshal  solely,  because  the  court  re- 
garded him,  as  it  was  bound  to  do,  as  being 
legally  in  possession  of  the  property.  If  the 
court'had  intended  to  render  a  judgment  di- 
recting the  libelants  or  interveners  to  deliver 
the  possession  of  the  property  to  the  claimant, 
or  that  he  recover  the  possession  from  them,  it 
would  have  expressed  such  purpose  in  the 
judgment  itself.  The  marshal,  in  taking  the 
properly  from  the  possession  of  the  interven- 
ers, to  enable  him  to  comply  with  the  judg- 
ment, would  not  have  made  the  seizure  under 
the  judgment,  but  under  his  right  to  revest 
himself  with  the  possession  of  such  property 
jjendente  lite.  He  had  the  same  power  to  take 
if  from  the  possession  of  the  interveners  before 
the  judgment  was  rendered.  That  the  judg- 
ment was  not  a  judgment  directing  the  deliv- 
ery of  personal  property,  within  the  meanintr 
of  ^  416,  Code  Civ.  Proc,  is  plain,  when  we 
consider  the  object  of  this  section.  It  was 
pas.sed  to  require  the  appellant  to  give  a  super- 
sedeas bond  in  order  to  slay  execution  in  cases 
in  which  the  property  should  be  in  the  legal 
possession  of  the  adverse  party,  and  would  be 
left  there  by  stay  of  execution.  In  such  cases 
the  respondent  needs  security.  But  when 
such  property  is  in  the  custody  of  the  court 
there  is  no  occasion  for  additional  security  on 
appeal,  as  the  party  has  the  security  of  the 
court's  control  of  it  as  much  after  appeal  as 
before.  The  slay  of  execution  will  merely 
leave  it  where  it  was  before.— not  in  the  hands 
•'of  a  party,  but  in  the  custody  of  the  court. 
That  no  supersedeas  bond  was  required  to  be 
given  to  secure  a  stay,  where  the  properly  was 
already  legally  in  the  custody  of  the  court, 
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is  apparent  from  that  provision  of  g  416  which 
gives  the  appellant  the  option  of  placing  the 
property  in  the  custody  of  the  court,  and  thus 
securing  a  stay.  If  he  can  secure  a  stay  by 
the  giving  of  a  cost  bond,  and  the  surrender 
of  the  property  to  the  control  of  the  court,  he 
may  obtain  a  stay  by  ihe  giving  of  such  cost 
bond  when  the  property  is  already  legally  in 
the  control  of  the  court.  A  stay  of  execution 
in  the  admiralt]^  case  in  which  the  appeal  bond 
sued  on  was  given  would  not  have  left  the 
property  in  the  possession  of  the  interveners, 
as  a  matter  of  legal  right.  The  legal  posses- 
sion was  all  the  time  in  the  marshal,  and  he 
could  at  any  time  (as  well  after  execution  had 
been  stayed  as  before)  have  taken  the  property 
from  the  interveners,  and  have  held  it  himself 
pending  the  appeal.  If  an  appeal,  with  stay 
of  execution,  would  have  entitled  Ihe  inter- 
veners to  retain  possession  of  the  property  dur- 
ing the  pendency  of  the  appeal,  the  marshal 
would  have  been  exonerated  from  liability  be- 
cause of  their  possession.  But  it  was  never 
the  purpose  of  the  court,  in  rendering  the 
judgment  in  the  admiralty  case,  to  release  the 
marshal  from  liability.  On  the  contraiy.  it 
expressly  ordered  that  he,  and  not  the  parties 
to  the  suit,  should  deliver  the  property  to  the 
claimant.  We  very  much  question  the  power 
of  the  admiralty  court  to  discharge  the  mar- 
shal from  liability  without  the  consent  of  the 
claimant,  in  a  suit  in  which  such  question  was 
not  at  issue;  and,  if  the  marshal  continued 
liable,  it  is  because  the  interveners,  during  the 
pendency  of  the  appeal,  had  no  right,  as 
against  him,  to  retain  possession  of  the  prop- 
erty. 

In  determining  whether  the  judgment  ap- 
pealed from  is  ot  such  character  that  a  stay 
of  proceedings  under  it  will  entitle  the  ap 
pellant  to  hold  possession  of  the  property 
which  the  judgment  declares  shall  be  dePiv- 
ered  to  the  adverse  party,  we  are  never  to  look 
at  the  practical,  but  at  the  legal,  situation  at  the 
time  judgment  was  rendered,  if  it  is  at  all  per 
mis.sible  to  travel  outside  of  the  terms  of  the 
judgment  itself.  A  stay  of  proceedings  con- 
fers no  new  privilege.  It  merely  restores  a 
right  lost  by  the  judgment  whose  execution  is 
superseded.  Unless  the  appellant  had  a  legal 
right  temporarily  to  hold  the  property  in  con 
troversy  before  the  judgment  was  rendered, 
he  can  secure  no  such  right  by  staying  the  ex 
ecution  of  such  judgment.  Of  course,  in 
speaking  of  the  legal  right  to  the  possession  of 
property  pending  litigation,  we  do  not  refer  to 
the  ultimate  legal  risrht.  It  often  happens  that 
the  later  right  resides  in  a  person  different 
from  the  one  who  is  vested  with  the  former 
right.  Property  about  which  this  litigation  is 
pending  must  remain  during  the  progress  of 
the  case,  and  before  judgment,  either  in  the 
possession  of  one  of  the  parties  to  the  suit,  or 
in  the  hands  of  a  third  person.  Whoever  this 
may  be,  under  the  law,  he  is  the  one  who  is 
legally  entitled  to  the  temporary  control  of  the 
property:  and  if  he  be  the  defendant,  and  is 
defeated,  he  may  secure  by  a  stay  pending  the 
appeal  a  restoration  and  continuation  of  this 
legal  right  to  hold  the  property,  which  will  not 
cease  until  the  final  decision  on  such  appeal. 
But  to  obtain  a  restoration  of  this  right  lost 
by  the  judgment,   and  a  continuation  of  it 
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uotil  the  appeal  is  decided,  he  must  have  been 
▼ested  with  it  before  judgment.  Kow,  it  is 
evident  that  the  appellants,  before  iudfi^ment, 
in  The  Eclipse  Case^  were  not  vested  with  any 
legal  right  to  hold  possession  of  the  property, 
as  against  the  one  who  was  vested  with  that 
right  b^  the  law,  i.  e.  the  marshal.  The  mar- 
shal might  have  seized  the  vessel  at  any  time 
before  judgment.  The  stay  of  proceedings 
did  not  devest  him  of  that  right  and  confer  it 
upon  the  appellants,  for  this  would  be  to  ren- 
der the  bare  stay  effectual  to  enlarge  their  legal 
rights,  and  not  merely  to  revive  and  prolong 
them.  If  the  stay  of  execution  did  not,  un- 
der the  statute,  gi?e  the  appellants  such  right, 
it  was  not  a  case  in  which  the  bond  required 
by  S  416  was  necessary.  They  were  not  re- 
quired by  that  section  to  give  a  supersedeas 
bond  to  secure  a  stay,  unless  they  would 
thereby  secure  the  right  to  retain  possession  of 
the  property  pendente  lite.  The  authorities 
fully  sustain  this  proposition  under  identical 
statutes.  Re  SchedeVs  Estate,  69  Cal.  241; 
Pennie  v.  San  Fravcisco  City  db  County  Super. 
Ct.  y9Cal.  81:  Born  v.  Horstmann,  80  Cal. 
452;  See  also  McCallion  v.  Hibernia  Sav.  dt  L. 
Soc.  98  Cal.  442.  We  are  therefore  of  opinion 
that  the  admiralty  judgment  does  not  fall 
within  ^  416.  If,  then,  we  are  to  accept  the 
theory  of  both  parties  to  this  case  that  the  ter- 
ritorial statutes,  and  not  the  practice  in  courts 
of  admiralty,  governed  the  procedure  on  ap- 
peal to  the  territorial  supreme  court,  the  un- 
dertaking was  void  as  a  statutory  undertaking. 
It  is  conceded  by  counsel  for  plaintiff  in  this 
action  that,  if  such  judgment  did  not  fall 
within  §416,  there  was  no  necessity,  under  the 
statutes,  for  the  giving  of  a  supersedeas  bond 
to  secure  a  stay  of  execution,  but  that  the 
ffiving  of  the  cost  bond  would,  under  ^  422. 
have  operated  as  a  stay.  As  no  bond  other 
than  a  cost  bond  was  required  to  secure 
a  stay,  the  undertaking  sued  on  is  void 
as  a  statutorv  undertaking,  so  far  as  it  re- 
lates to  anything  more  than  the  costs  on 
appeal.  There  was  no  consideration  for  it. 
The  parties  on  whose  behalf  it  was  given  de- 
rived no  benefit  from  it.  Powers  v.  Crane,  67 
Cal.  65;  Poicers  v.  Chabot,  98  Cal.  266;  Me 
Callion  v.  Uibernia  Sav.  &  L.  Soc.  svfyra;  Post 
v.  Doremys,  60  N.  Y.  371;  Freeman  v.  Bill, 
45  Kan.  485.  Said  the  court  in  Powers  v. 
Crane f  supra:  "  On  behalf  of  the  sureties 
who  are  the  real  parties  in  interest  here,  it  is 
claimed  that  the  undertaking,  except  in  so  far 
as  the  $300  is  concerned,  and  about  which  no 
question  arises,  was  without  consideration  and 
void.  The  pretended  consideration  therefor 
was  a  stay  of  execution  of  the  decree  app)ealed 
from.  And  if  the  law  itself  operated  a  stay 
upon  the  giving  of  the  $800  bond  it  would 
seem  that  the  point  is  well  taken.  That  the 
statute  did  so  operate  was  held  by  this  court  in 
the  case  of  Snmc  v.  Holmes.  64  Cal.  282.  As 
the  statute  itself  wrought  the  stay,  there  was 
no  consideration  for  the  sureties*  promise." 

If  we  were  to  be  governed  by  the  territorial 
statutes  referred  to,  we  would  be  of  opinion 
that  the  undertaking  was  void,  for  the  reason 
that  under  such  statutes  the  libelants  were  en- 
titled to  a  stay  of  execution  on  giving  the 
mere  cost  bond  specified  in  ^  422.  But,  despite 
the  agreement  of  counsel,  we  cannot  accede 
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to  their  view  that  these  statutes  in  any  manner 
controlled  the  appeal  in  the  admiralty  case  to 
the  territorial  supreme  court.  There  are  only 
two  theories  on  which  it  can  be  held  that  the 
territorial  statutes  regulated  the  procedure  oo 
appeal  in  the  admiralty  case.  One  is  that  by 
the  terms  of  §  1910,  U.  8.  Rev.  Stat,  the  pro- 
cedure applicable  to  actions  at  law  in  the  terri- 
torial courts  was  made  applicable  to  actions 
in  admiraltv;  and  the  other  is  that  the  ter- 
ritorial legislature  had  in  fact  regulated 
the  procedure  in  admiralty  cases  on  ap- 
peal. That  §  1910  did  not  assume  to  reg- 
ulate the  practice  on  appeal  to  the  terri- 
torial supreme  court  of  Dakota  territory  in 
admiralty  cases,  at  all,  is  apparent  from  its 
language.  It  merely  declared  that  in  such 
cases,  among  others,  writs  of  error  and  appeal,, 
might  be  taken  in  other  cases.  It  gave  the  right 
to  appeal,  but  did  not  attempt  to  establish  the 
proccKlure  on  such  appeal.  On  this  point  the 
decisions  of  the  Supreme  Court  of  Washington 
territory  and  of  the  Supreme  Court  of  the 
United  States  are  express  authorities  in  support 
of  our  view.  Section  1911  of  the  Revised  Statutes 
of  the  United  States,  which  was  applicable  to 
the  territory  of  Washington,  contains  precisely 
the  same  provisions  as  ^  1910.  The  supreme 
court  of  that  territory  held  in  the  case  of  Phtlps 
v.  The  City  of  Panama,  1  Wash.  Terr.  615. 
that  the  territorial  statutes  did  not  govern  the 
procedure  on  appeal  to  that  court  from  a  jud£- 
ment  of  the  territorial  district  court  in  an  ad- 
miralty case,  but  that  on  such  an  appeal  the 
case  must  be  tried  de  nova  in  the  supreme 
court,  and  that  on  such  trial  new  evidence  in 
that  court  might  be  received.  On  appeal  to 
the  Federal  Supreme  Court  the  judgment  of 
the  territorial  supreme  court  was  aflSrmed; 
and  that  the  Federal  Supreme  Court  must 
have  passed  upon  this  question,  and  settled  it 
in  accordance  with  the  ruling  of  the  territorial 
supreme  court,  is  evident  from  the  fact  that  it 
appears  from  the  report  of  the  case  that  one  of 
the  assignments  of  error  in  the  Federal  Su- 
preme Court  related  specifically  to  this  point. 
It  is  in  the  following  language:  **The  coun 
erred  in  holding  that  the  acts  of  Congress  and 
the  rules  of  the  Supreme  Court  of  the  United 
States  governing  the  circuit  and  district  courti^ 
of  the  United  States  in  admiralty  practice 
were  in  force  in  the  courts  of  the  territory,  and 
reprulate  the  practice  therein. "  There  was  no 
statute  in  force  in  the  territorjr  of  Washington, 
giving  the  appellant  in  admiralty  cases  either 
a  right  to  a  new  trial  on  appeal  to  the  terri- 
torial supreme  court,  or  a  right  to  introduce 
new  evidence  in  such  court.  Had  the  terri- 
torial' and  Federal  courts  regarded  ^  1911 
(which  is  the  same  as  ^  1910,  which  related  to 
Dakota  territory)  as  ex  propria  tigore,  making 
the  practice  in  the  territoral  supreme  court  in 
ordinary  civil  actions  on  appeal  applicable  to 
admiralty  cases,  the  decisions  in  both  courts- 
would  have  been  different.  See  also  the  opin- 
ion of  Grier,  J.,  in  Nicktls  v.  Griffin,  1  Wash. 
Terr.  874,  894,  895.  In  the  case  of  2^ephyr  v.. 
Brown,  2  Wash.  Terr.  44.  it  was  held  that 
the  territorial  statutes  regulating  the  practice- 
in  taking  an  appeal  to  the  territorial  supreme 
court  were  not  applicable  to  an  appeal  in  an 
admiralty  case,  but  that  the  steps  necessary 
to   perfect    such    appeal    must    be   such    as- 
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were  recognized  by  the  usages  and  prac- 
tice of  courts  of  admiralty.  It  is  true 
that  the  supreme  court  of  the  territory  of  Da- 
kota, when  llie  Eclipse  Cose  was  l>efore  it, 
held  that  the  territorial  statutes  reeulated  the 
proceedings  on  appeal^  but  no  such  question 
was  before  the  Federal  Supreme  Court  in  that 
case,  and  the  point  was  not  settled  either  wav 
by  that  tribunal.  We  are  unable  to  agree  with 
the  decision  of  the  territorial  supreme  court  in 
this  particular.  Undoubtedly,  the  legislature 
of  Dakota  territory  might  have  regulated  the 
practice  in  admiralty  cases  on  appeal,  but  it 
did  not  do  so.  It  is  obvious  that  the  statutes 
of  the  territory  did  not  in  any  manner  regulate 
the  practice  in  admiralty  cases  in  the  district 
court.  There  was  no  statute  which  related  to 
a  single  step  in  such  cases,  from  the  filing  of 
the  libel  to  the  rendering  of  final  decree.  The 
whole  scope  of  these  statutes  is  limited  to 
actions  at  law  and  in  equity.  This  was  the 
view  of  the  counsel  on  both  sides  in  The  Eclipse 
Case,  when  it  was  before  the  territorial  district 
court.  The  procedure  there  was  in  accordance, 
not  with  the  territorial  statutes,  but  with  the 
practice  in  courts  of  admiralty.  If  the  terri- 
torial statutes  did  not  relate  to  the  proceedings 
in  the  district  court,  they  certainly  could  not 
govern  the  proceedings  on  appeal  to  the  su- 
preme court.  The  territorial  statutes  regu- 
lated only  such  proceedings  on  appeal  as  were 
governed  by  the  same  body  of  territorial  law 
when  pending  in  the  district  court.  They  did 
not  purport  to  relate  to  any  case  tried  in  the 
district  court  in  a  manner  unknown  to  the  stat- 
utes of  the  territory.  The  statutes  of  the  ter- 
ritory of  Washington  were  fully  as  applicable 
to  admiralty  cases  as  were  the  statutes  of  Da- 
kota territory,  and  yet  the  territorial  supreme 
court  of  Washington,  in  the  two  cases  already 
cited,  held  that  there  was  no  legislation  in  that 
territory  regulating  the  practice  on  appeal  to 
that  court  in  admiralty  cases.  The  practice  in 
admiralty  courts  has  always  been  so  different 
from  that  in  common-law  courts  that  rules  of 
procedure  governing  the  practice  in  the  latter 
courts  are  unsuited  to  admiralty  courts;  and 
nothing  short  of  a  very  decisive  expression  of 
such  purpose  should  warrant  us  in  assuming 
that  the  territorial  legislature  intended  to  in- 
troduce such  an  anomaly  into  admiralty  prac- 
tice as  the  complete  assimilation  of  all  pro- 
vcedure  in  admiralty  cases  to  the  proceduiein 
-common  law  courts.  Were  this  done  where  the 
same  courts  that  administered  relief  in  com- 
mon-law cases  already  possessed  admiralty  ju- 
risdiction, also,  as  in  the  territory  of  Dakota, 
nothing  would  have  been  left  of  admiralty  in 
the  territory,  but  the  name.  We  do  not  be- 
lieve that  the  subject  of  admiralty  procedure 
was  ever  considered  by  the  territorial  legisla- 
ture with  a  view  to  regulating  it,  but  in  the 
light  of  the  fact  that  the  practice  in  admiralty 
courts  was  reasonably  settled,  and  that  the 
main  features  of  that  practice  were  so  differ- 
ent from  common-law  procedure,  it  is  a  natu- 
ral inference,  which  the  silence  of  the  statutes 
themselves  significantly  confirms,  that  the 
territorial  legislature  intended  to  leave  undis- 
turbed a  practice  whose  boundaries  were  es- 
tablished, and  which  could  not  be  regulated 
without  either  the  framing  of  a  special  system 
•of  procedure  adapted  to  admiralty  cases,  or 
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the  introduction  of  an  anomaly  into  admiralty 
procedure, — the  assimilation  of  the  practice  in 
such  cases  to  the  practice  in  common-law 
courts.  Considering  that  the  volume  of  ad- 
miralty litigation  in  the  territory  of  Dakota 
would  necessarily  be  small,  in  comparison 
with  the  number  of  cases  at  law  andin  equity; 
that  the  territorial  condition  would  cease  be- 
fore that  volume  would  much  increase;  that 
the  practice  in  admiralty  was  reasonably  well 
defined;  and  that  whatever  statutory  proced- 
ure was  adopted  would  be  substantially  a  codi- 
fication of  the  existing  practice,— the  members 
of  the  legislative  body  would  naturally  leave 
the  subject  untouched  by  legislation.  We 
would  expect  them  to  pursue'  just  such  a 
course,  and  the  universal  silence  of  the  stat- 
utes on  the  subject  renders  it  certain  that  the 
policy  of  leaving  admiralty  practice  unaffected 
by  territorial  statute  is  the  very  one  they 
adopted.  It  is  therefore  apparent  that  the  li- 
belants and  interveners  had  no  absolute  statu- 
tory right  to  a  stay  of  proceedings  pending 
their  appeal  to  the  territorial  supreme  court, 
in  giving  a  mere  cost  bond.  This  right  they 
could  derive  only  from  §  482,  which  we  hold 
to  be  inapplicable.  To  what  authority,  then, 
must  we  look  to  discover  the  rules  of  proced- 
ure which  [regulated  the  practice  in  appealing 
T7ie  Eclipse  Case  to  the  territorial  supreme 
court?  Kot  to  any  statute  of  the  United  States 
regulating  the  practice  in  admiralty  in  the 
Federal  courts,  for  it  is  well  settled  that  terri- 
torial  courts,  although  invested  by  statute 
with  some  of  the  jurisdiction  of  the  Federal 
courts,  are  not  Federal  courts,  within  the 
scope  of  legislative  or  constitutional  provisions 
relating  to  Federal  courts.  They  are  merely 
territorial  courts,  which  are  for  the  time  in- 
vested with  some  of  the  iurisdiction  conferred 
upon  the  Federal  tribunals.  Reynolds  v.  United 
States,  98  U.  S.  145,  25  L.  ed.  244;  American 
Ins,  Co.  V.  S66  Bales  of  Cotton,  26  U.  S.  1  Pet. 
511,  7  L.  ed.  242;  Benner  v.  Porter,  50  U.  S.  9 
How.  235,  13  L.  ed.  119;  Clintons,  Engle- 
brecht,  80  U.  8.  13  Wall.  434,  20  L.  ed.  659; 
Hornbuckle  v..  Toon^,  85  U.  S.  18  Wall.  648, 
21  L  ed.  966;  United  States  v.  Bisel,  8  Mont. 
20.  For  the  same  reason  it  is  obvious  that  the 
rules  of  practice  established  by  the  Federal 
Supreme  Court  under  the  act  of  Congress  were 
not  applicable.  Such  rules  are  in  terms 
limited  in  their  application  to  courts  of  the 
United  States.  They  were  adopted  and  pub- 
lished by  that  court  as  rules  of  practice  "for  the 
courts  of  the  United  States"  in  admiralty  cases 
on  the  instance  side  of  the  court.  See  Benedict, 
American  Admiralty,  381.  Moreover,  the 
statute  under  which  that  court  derived  its 
power  to  act  in  adopting  these  rules  limited 
the  court,  in  framing  such  rules,  to  regulating 
the  practice  to  be  used  in  suits  of  admiralty 
"by  the  circuit  and  district  courts;"  thus 
specifically  referring  to  the  Federal  courts,  and 
excluding  all  other  tribunals  in  which  admi- 
ralty jurisdiction  might  thereafter  be  vested. 
U.  S.  Rev.  Stat.  §  917.  The  decisions  of  the 
supreme  court  of  Washington  territory  and 
of  the  United  States  Supreme  Court  in  the 
cases  already  cited  are  in  harmony  with  our 
views  in  this  respect.  At  the  time  these  cases 
were  decided,  the  rules  in  question  had  al- 
ready been  in  force;  and  yet  they  were  not  re. 
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j[^rded  as  controIliDg,  but,  od  the  contrary,  the 
courts  went  back  to  the  old  usages,  rules*,  and 
practice  of  ad^miralty  courts,  to  ascertain  the 
correct  procedure  in  those  cases.  Phelpi  v. 
llie  City  of  Panama,  1  Wash.  Terr.  615;  The 
Zephyr  v.  Brown,  2  Wash.  Terr.  44.  See  also 
Conkling,  Admiralty,  pp  404,  405.  When  we 
turn  to  the  old  admiralty  practice,  we  find^ 
that  the  appellants,  in  order  to  perfect  an  ap- 
peal, were  recjuired  to  give  new  security  for 
the  full  value  of  the  property  in  controversy, 
or  for  the  full  amount  in  litigation.  Dunlap, 
Admiralty  Practice,  822;  2  Browne,  Civil  & 
Admiralty  Law,  487. 

Certainly,  there  was  no  settled  rule  of  prac 
tice  which  would  have  entitled  the  appellants 
in  The  Eclipse  Case  to  a  stay  of  proceedings, 
and  even  lo  appeal  at  all,  without  giving  such 
a  bond  as  the  court  might  direct.  There  being 
no  inflexible  rule  on  the  subject,  the  district 
court  of  the  territory  in  which  The  Eclipse 
Case  was  decided  might,  in  allowing  the  prayer 
of  the  libelants  that  an  appeal  be  allowed,  pre- 
scribe such  terms  as  to  security,  as  in  the  judg 
mem  of  the  court  might  seem  meet  under  the 
circumstances.  Otis  v.  27ie  Rio  Grande,  1 
Woods,  C.  C.  5«6.  Ped.  Cas.  No.  10,614.  Un- 
der the  settled  practice  in  admiralty,  the  court 
must  allow  the  appeal,  to  confer  jurisdiction 
on  the  appellate  court.  The  appeal  must  not 
only  be  prayed,  but  also  allowed.  The  Zephyr 
V.  Brown,  2  Wash.  Terr  44-47:  United  States 
V.  Haynes,  2  McLean,  155,  Fed.  Cas.  No. 
15,835;  2  Conkling,  Admiralty,  p.  405.  Said 
the  court  in  the  case  of  llie  Zephyr  v.  Br<ntn: 
"However,  upon  searching  other  books,  we 
gather  that  no  appellate  court  will  assume 
jurisdiction  until  it  is  first  satisfied  that  an  ap- 
peal has  been  allowed  by  the  judge  of  the  court 
below\  The  allowance  seems  to  have  been  in- 
variably required  both  in  the  ecclesiastical  and 
admiralty  appeals."  It  is  true  that  the  ter- 
ritorial district  court  could  not  have  arbitra- 
rily refused  lo  allow  the  appeal.  The  New  Eng 
land,  8  Sumn.  495,  Fed.  Cas.  No.  10.151.  But 
that  court  might  certainly  have  required,  as  a 
condition  of  allowing  the  appeal,  that  the  li- 
belants give  security  for  more  than  the  mere 
costs.  Indeed,  it  appears  from  several  of  the 
cases  that  the  appellant,  on  appeal  to  the  United 
States  circuit  court  in  admiralty  cases,  gave  a 
bond  as  for  a  stay  of  proceedings,  in  addition  to 
a  mere  cost  bond,  and  such  bonds  were  treated 
as  valid.  In  the  case  of  The  Wanata  v.  Atery 
rThe  Wanata"),  95  U.  S.  600,  24  L.  ed.  461, 
it  appears  that  a  bond  on  appeal  to  the  circuit 
court,  to  prosecute  such  appeal  with  effect, 
was  given,  although  astipulation  for  value  bad 
been  given.  The  same  was  done  in  Dutcher 
V.  Woodhull,  Fed.  Cas.  No.  4,204.  In  the 
case  of  The  Blanche  Page^  Id.  1,524,  it  ap- 
pears that  a  similar  bond  to  secure  the  whole 
claim  was  given  on  appeal  to  the  circuit  court, 
notwithstanding  the  fact  that  a  stipulation  for 
value,  good  in  the  appellate  court  as  well  as 
the  district  court,  had  been  executed.  In  all  of 
these  cases  the  bonds  were  treated  as  valid,  and 
in  two  of  them  judgment  was  rendered  against 
the  sureties  therein.  The  Wanata  v.  Avery 
V*The  Wanata**),  9t.r\6  The  Blanche  Page,  sv pro. 
Indeed,  the  court,  in  the  case  of  The  Brant- 
f(mt  City,  82  Fed.  Rep.  324,  treated  the  whole 
matter  of  fixing  the  bond  on  appeal  as  within 
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the  discretion  of  the  trial  court,  and.  Id  refus- 
ing in  that  case  to  require  a  bond  for  the  full, 
amount  of  the  claim,  the  court  was  iDfluenced 
by  the  consideration  that,  in  the  light  of  the 
later  decisions  of  the  Federal  Supreme  Court, 
the  court  considered  that  the  rule  of  that  dis- 
trict, when  construed  in  view  of  the  chaoee  in 
the  rulings  of  the  supreme  court,  shoulii  be 
held  not  to  require  full  security  on  appeal 
But  the  court  in  that  very  case  did  require  an 
additional  bond  for  $7,000.  Nor  do  we  think 
that  the  fact  that  legally  the  re%  was  in  the 
custody  of  the  court  made  it  the  absolute 
duty  of  the  trial  court,  in  The  Eclipse  Case,  \o 
allow  the  appeal  on  the  giving  of  a  mere  cost 
bond.  It  is  by  no  means  certain  that,  where  a 
court  has  discretion  to  require  security  as  a 
condition  of  staying  execution,  such*  court 
ought  invariably  to  refuse  to  exact  security  io 
addition  to  a  cost  bond,  even  in  cases  where 
the  res  is  in  the  actual  possession  of  an  officer 
of  the  court.  Such  possession  does  not  afford 
absolute  security  to  the  respondent,  who  has 
been  successful,  and  who  is,  according  to  the 
judgment,  entitled  to  the  res.  Courts  can  hold 
property  only  through  the  instrumentality  of 
some  officer,  and  such  officer  may  be  faithless 
to  his  trust,  and  he  and  his  bondsmen  may  be- 
come insolvent,  or  his  bond  may  be  exhausted 
by  others,  who  first  proceed  against  it.  Capu 
Braithwaite  would  have  had  a  right  either  to 
enforce  his  judgment  after  an  appeal  by  the 
libelants  accompanied  by  only  a  cost  bond,  or 
at  least  to  move  to  require  the  appellants  to 
give  additional  security  to  entitle  them  lo  a 
stay.  By  abstaining  from  the  exercise  of  tbis^ 
legal  right  he  suffered  detriment;  and  the  ap- 
pellanis,  in  the  same  measure,  were  benefited. 
But  the  case  is  a  much  stronger  one  for  him. 
If  on  such  motion  the  appellants  had  insisted 
that  they  were  in  possession  of  the  rts,  and 
desired  and  intended,  if  possible,  to  remain 
in  possession  thereof  pending  the  api)ea);  that 
it  was  their  wish  to  have  the  judgrment  re- 
garded as  practically,  although  not  legally,  a 
judgment  against  them  for  the  delivery  of  ihis^ 
vessel  to  the  respondent  in  the  appeal,  so  that 
by  stay  of  the  execution  of  such  judgment 
they  could  secure  a  right  to  retain  |K)ssession 
pending  the  appeal;  and  if  the  respondent  on 
such  appeal  had  acquiesced  in  all  this;  had  as 
sented  that  a  stay  of  execution,  on  proper 
security,  should  have  the  effect  to  leave  appel- 
lants in  possession  of  the  property, — is  it  not 
clear  that  under  such  circumstances  the  trial 
judge  would  have  required  the  appellants  to 
give  a  supersedeas  bond,  in  addition  to  a  mere 
cost  bond,  as  a  condition  of  securing  such  a 
stay?  It  appears  from  the  record  that  the  ap- 
pellants, in  giving  the  bond  in  question,  took 
precisely  this  position.  They  were  in  posses 
sion  of  the  steamer.  They  prepared  and  exe- 
cuted an  undertaking  in  which  they  recited 
that  the  respondent  in  the  appeal  had  recov- 
ered a  judgment  against  them  for  her  posses- 
sion. It  is  averred  that  they  gave  this  under- 
taking to  secure  a  stay  of  execution  on  such- 
judgment.  Had  not  the  respondent  a  perfect 
right  to  rely  on  this  position  taken  by  them, 
and  derive  from  it,  through  their  voluntary 
action,  the  same  advantage  which  he  might 
have  secured  on  motion,  had  they,  on  such  mo- 
tion, taken  the  same  position?    Well  might  he- 
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thus  reason  with  himself:  "This  positloD  taken 
by  the  appellants  with  respect  to  the  nature  of 
the  judgment  appealed  from,  and  their  right  to 
retam  possession  of  the  steamer  pending  the  ap- 
peal, on  securing  a  stay  of  proceedings,  would, 
if  acquiesced  in -by  me,  undoubtedly  impel  the 
•  court  to  require  security  in  addition  to  a  mere 
cost  bond.  But  there  is  no  necessity  for  my 
urgine:  this  matter  before  the  court,  for  lo! 
here  is  just  such  a  bond  as  the  court  might  un- 
der these  circumsiances  require,— executed 
without  any  order  from  the  couVt."  That  the 
respondent  knew  of  this  undertaking  is  undis- 
puted. That  he  refrained  from  all  efforts  to 
enforce  the  judgment,  and  from  all  attempts 
to  disturb  the  appellants  in  their  possession 
pendiuff  the  appeal,  is  also  uncontro verted. 
The  only  natural  inference  is  that  his  conduct 
in  this  regard  was  influenced  by  the  giving  of 
this  undertaking.  This  furnishes  a  sufficient 
consideration  lo  sustain  the  undertaking  as  a 
common-law  obligation.  George  v.  BucJioff,  68 
III.  236,  and  cases  hereafter  cited.  Nor  can  it 
be  said  that  the  sureties  would  not  be  bound, 
in  such  a  case,  because  they  had  not  signed  the 
undertaking  to  be  used  as  a  means  of  enabling 
the  appellants  to  retain  possession  pending  the 
appeal,  but  only  lo  secure  for  them  such 
rights  as  a  stay  of  proceedings  would  entitle 
iheni  to,  which  would  not  include  the  right  on 
their  part  to  hold  the  vessel  until  the  appeal 
had  been  decided.  By  the  recital  in  their  own 
instrument,  they  describe  the  judgment  ap- 
pealed from  as  such  a  judgment  that,  if  the 
description  were  true,  the  stay  of  the  enforce- 
ment thereof  would  give  the  appellants  the 
right  to  hold  the  property  during  the  pendency 
of  the  appeal.  They  recite  that  it  is  a  judg- 
ment which  the  respondent  has  recovered 
against  the  appellants  for  the  possession  of 
the  steamer,  or,  in  other  words,  that  it  is  a 
judgment  which  requires  them  lo  deliver  the 
possession  thereof  to  respondent.  The  stay 
of  such  a  judgment  would  leave  the  appel- 
lants in  possession.  Now,  it  is  true  that  no 
such  a  judgment  was  in  fact  rendered.  But 
the  sureties  treated  it  as  such  a  judgment, 
and  therefore  they  justified  the  respondent  in 
assuming  that  they  signed  to  this  undertaking 
to  the  end  that  the  appellants  might  secure  the 
light  to  hold  the  property  pending  the  appeal. 
We  have  no  doubt  as  to  this  being  the  object 
sought  to  be  accomplished  by  the  giving  of 
this  undertaking.  The  respondent,  therefore, 
in  seeking  to  hold  the  sureties  responsible  on 
the  theory  that  this  undertaking  was  given  by 
them  and  accepted  by  him  for  this  specific 
purpose,  is  merely  taking  them  at  their  own 
word,  as  evinced  by  the  very  language  of  the 
instrument  itself.  Indeed,  there  is  authority 
for  the  proposition  that  the  recital  would  es- 
top them  from  showing  that  the  judgment 
was  different  in  character.  George  v.  BiscJi- 
off,  68  111.  286;  Pratt  v.  Gilbert,  8  Utah, 
54:  GudtnerY.  Kilpntrick,  14  Neb.  847;  Adams 
V.  Thompson,  18  Neb.  641:  2  Am.  &  Eng. 
Enc.  Law,  p.  464.  But  we  do  not  care  to 
place  our  ruling  on  that  ground.  This 
doctrine  of  estoppel  by  recital  has  its  lim- 
itations, and  we  should  hesitate  long  before 
holding  it  applicable  in  a  case  like  this.  The 
bond  appears  to  have  been  ^ven  in  view  of 
the  practical  situation,  of  which  it  is  evident 
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the  sureties  had  knowledge,  or  could  easily 
have  obtained  knowledge,  t.  e.  the  possession 
of  the  vessel  by  the  appellants.  On  the  rec- 
ords of  the  case  in  the  paper  preceding  the 
judgment,  and  on  which  it  rested,was  a  finding 
that  a  portion  of  the  appellants  were  in  posses- 
sion of  the  boat.  Still,  notwithstanding  this 
fact,  the  sureties,  if  the  territorial  statutes  were 
applicable,  would  have  the  right  to  insist  that 
the  undertaking  was  intended  as  the  statutory 
undertaking  in  such  cases,  and  could  not  be 
used  to  accomplish  anv  other  purpose.  But 
the  moment  we  conclude  that  these  statutes 
were  not  applicable,  then  the  sureties,  being 
presumed  to  know  the  law,  are  not  in  position 
to  urge  that  they  merely  intended  to  give  a 
statutory  bond,  there  being  no  statute  regulat- 
ing the  matter;  but,  on  the  other  hand,  we  are 
todiscover  their  purpose  from  all  the  circum- 
stances surrounding  the  transaction,  the  instru- 
ment itself  being  silent  on  the  subject.  We 
do  not,  however,  need  to  rest  the  case  on  this 
reasoning,  as  clearly  both  the  sureties  and  the 
appellants  gave  the  undertaking  to  secure  at 
least  a  stay,  and  this  stay  the  appellants  actu- 
ally obtained;  the  property  never  having  l>een 
delivered  to  the  respondent  under  the  judg- 
ment at  all.  either  while  the  appeal  was  pend- 
ing, or  after  it  had  been  formally  disposed  of. 
It  is  urged  that  the  respondent  could  not 
have  been  compelled  to  refrain  from  enforcing^  . 
his  -judgment  pending  the  Hppeal,  but  we  are 
decidedly  of  the  opinion  that  he  would  have 
been  promptly  restrained,  upon  motion,  it  be- 
ing shown  that  this  bond  had  been  given  to 
secure  him.  But  it  would  not  be  decisive  of 
the  question,  if  we  should  hold  that  be  need 
not  have  abstained  from  proceeding  ander  the 
judgment  pending  the  appeal.  The  fact  is 
that  he  did .  so  abstain.  This  is  sufiicient. 
Said  the  court  in  Wing  v.  Rogers,  138  N.  Y. 
361:  "When  an  action  is  brought  against 
sureties  on  a  bond  or  undertaking  given  in  an 
action  or  upon  appeal,  the  validity  and  force 
of  the  instrument  depend  upon  its  efficacy  in 
performing  the  office  or  accomplishing  the  end 
or  result  contemplated  by  the  parlies  at  the 
time  it  was  given."  To  same  effect  Carter  v. 
Bodge,  6  Misc.  575;  Hathaway  v.  Davis,  33  Cal. 
161;  Gardner  v.  Donnelly.  86  Cal.  367;  Hanna 
V.  Savage,  8  Wash.  432:  Uealy  v.  Neitfon,  06- 
Mich.  228;  Moffat  v.  Greenwalt,  90  Cal.  868; 
Buchanan  v.  Millignn,  125  Ind.  382;  Hester  v. 
Keith,  1  Ala.  316.  Judge  Elliott,  in  his  work 
on  Appellate  Procedure,  says:  "Weight  is  at- 
tached,— justly,  as  we  believe, —  by  the  better- 
considered  cases,  to  the  fact  that  the  bond  has 
yielded  the  principal  obligor  beneficial  consid- 
eration." §  357.  See  also  1  Enc.  PI.  &  Pr. 
1019.  Supersedeas  bonds  on  appeal  to  the  cir- 
cuit court  in  admiralty  actions  have  been 
given  in  many  cases  where  the  claim  was  al- 
ready secured,  and  yet  it  has  never  been  inti- 
mated that  such  bonds  were  without  consid- 
eration and  void.  So  far  as  appears  from  the 
cases  they  were  given  voluntarily.  On  princi- 
ple, such  a  bond  must  be  valid,  unless  the 
obligors  can  show  that  the  appellants  ob- 
tained nothing  under  the  bond  except  what 
they  were  entitled  to  without  it.  That  the 
appellants  did  obtain  something  else,  we  are- 
clear,  fbr  it  is  our  opinion  that  they  had  no  ab- 
solute right  to  stay  of  execution  of  the  Judg- 
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meDt  awarding  possession  to  the  respoDdenton 
the  execution  of  a  mere  cost  bond;  and  we  are 
also  clear  that  they  obtained  the  privilege  of 
retaining  possession  pending  the  appeal,  and 
thai  the  sureties  signed  it  that  they  might  re- 
tain such  possession.  When  an  appellant, 
who  does  not  become  entitled  to  a  stay,  as  a 
Tnatier  of  ri^ht,  by  the  doing  of  a  particular 
act,  voluntarily  gives  an  understanding  for  the 
purpose  of  securing  a  stay  which,in  its  effect,  is 
substantially  the  same  as  that  which  the  court 
might  have  required  as  a  condition  of  allow- 
ing a  stay,  the  appellant  and  those  who  signed 
the  instrument  with  him  for  the  purpose  of 
his  obtaining  such  stay,  cannot,  after  it  has 
accomplished  its  purpose,  assail  it  for  want  of 
consideration,  because  the  court  did  not  order 
it  to  be  given,  or  because  it  may  not  be  pre- 
cisely such  an  undertaking  as  the  court  would 
have  required.  The  bond  is  as  eood  as  a  com- 
mon-law bond.  Pray  v.  Wasdell,  146  Mass. 
824-828:  George  v.  BUchoff,  68  111.  286;  Meaerve 
V.  Qlark,  115  111.  580.  Indeed,  this  is  the  rule 
•even  in  those  cases  where  the  statute  prescribes 
what  kind  of  a  bond  will  stay  execution,  and 
the  appellant  gives  a  different  one,'  and 
the  respondent  treats  it  as  a  sufficient 
slay  bond.  Concordia  Sav.  &  Aid  Asso. 
V.  Head,  124  N.  Y.  189;  Wing  v.  Rogers,  138 
N.  Y.  861;  Goodwin  v.  Buml,  102  N.  Y.  224. 
,  See  also  Granger  v.  Parker,  142  Mass.  186. 
Nor  can  the  sureties  complain  because  the  l)ond 
is  upheld  as  a  good  common  law  bond.  It 
must  have  been  evident  to  them  that  it  was  de- 
signed to  subserve  some  other  purpose  than  the 
mere  securing  of  costs  on  the  appeal.  On  the 
theory  that  it  was  only  a  cost  bond,  it  was 
enormously  excessive  in  amount,  and  it  con- 
tains provisions  which  on  that  hypothesis  are 
utterly  meaningless.  In  view  of  the  law  that 
the  appellants  bad  no  absolute  right  to  secure 
a  stay  on  the  giving  of  a  mere  cost  bond,  the 
sureties  were  chargeable  with  knowledge,  from 
the  language  of  the  bond  and  the  amount  of 
the  penalty,  that  it  was  executed  to  secure  a 
stay,  or  at' least  that  the  respondent  might  so 
treat  it.  and  thus  1:e  induced  to  refrain  from 
enforcing  his  judgment  pending  the  appeal. 

Counsel  for  defendants  now  takes  up  his 
stand  at  the  last  barrier,  save  one,  against  his 
clients'  liability,  left  him,  and  asserts  that  the 
district  court  did  not  in  fact  render  a  judgment 
against  the  libelants  and  interveners  for  the 
delivery  by  them  of  this  property  to  the  claim- 
ant, that  when  this  judgment  was  affirmed  its 
character  was  not  changed  in  the  least,  and 
that,  therefore,  there  has  been  no  breach  of  the 
undertaking  on  appeal,  as  this  refers  to  only 
such  a  Judgment  as  the  appellants  must  per- 
form. It  is  on  his  construction  of  the  under- 
taking that  we  differ  from  him.  His  two  other 
propositions  are  clearly  sound.  The  language 
of  the  undertaking  is  that  the  obligors  under- 
take to  obey  any  order  made  in  the  case  by  the 
appellate  court.  This  does  not  mean  merely 
any  order  requiring  something  to  be  done  by 
the  promisors,  for  no  order  of  that  kind  could 
be  made,  as  against  such  of  the  promisors  as 
were  sureties.  The  language  is  broad  enough 
to  cover  any  order  which  might  be  made  In 
the  case,  whatever  its  character.  The  parties 
signing  the  undertaking,  in  legal  effect,  guaran- 
teed that  such  order  would  be  obeyed,  and 
51  L.  R  A. 


that  if  it  were  not  obeyed  they  would  save  the 
respondent  from  loss.  This  interpretation  ac- 
cords with  the  plain  significance  of  the  lan- 
guage of  the  instrument;  and  it  is  reasonable 
that  we  should  so  construe  the  contract  as  to 
make  it  a  security  for  the  obedience  by  the 
marshal  of  the  order  of  the  court,  when  we 
consider  the  fact  that  the  judgment  appealed 
from  was  directed  against  him,  and  not  against 
the  parties,  and  that  on  affirmance  of  such 
judgment  the  only  order  of  the  supreme  court 
to  be  obeyed,  as  the  sureties  must  have  well 
known,  would  l)e  an  order  binding  the  marebal, 
and  not  the  appellants,  to  deliver  this  property 
to  the  respondent.  Unless  we  are  prepared  to 
say  that  the  parties,  in  signing  this  undertaking, 
did  not  intend  to  bind  themselves  at  all,  except 
for  costs,  we  must  give  it  this  construction. 
It  is  an  elementary  rule  of  construction  that  a 
contract  must  be  so  construed  as  to  make  it 
valid  and  efficacious,  rather  than  invalid  or  in- 
efficacious. Unless  they  were  guaranteeing 
the  performance  by  the  marshal  of  the  Judg- 
ment on  affirmance,  they  were,  by  all  this  lan- 
guage, really  imposing  no  liabilities  on  them- 
selves at  all.  Said  the  court  in  a  very  similar 
case:  *'We  must  attribute  to  the  obligors  the 
intention  to  enter  into  an  obligation  every 
provision  of  which  would  be  valid."  Shreffler 
V.  NadeUioffer,  188  111.  555.  See  also  MeElroy 
V.  Mumford,  128  N.  Y.  807;  1  Enc.  PI.  &  Pr. 
We  hold  that  the  undertaking  is  supported  by 
a  sufficient  consideration,  and  that  the  affirm- 
ance of  the  judgment  followed  by  the  failure 
of  the  marshal  and  the  appellants  to  deliver 
the  steamer  Eclipse  to  the  plaintiff  herein,  con- 
stituted a  breach  thereof.  The  complaint 
therefore  states  a  good  cause  of  action  for 
damages,  unless  there  is  force  in  the  next  point 
to  be  considered. 

This  brings  us  to  the  question  whether  the 
failure  of  the  court  to  fix  the  amount  of  this 
bond  as  a  supersedeas  bond  renders  it  void. 
Having  held  that  the  territorial  statutes  do  not 
apply,  but  that  the  bond  is  good  as  a  common- 
law  bond,  this  question  is  not  important.  But, 
even  if  the  case  were  governed  by  the  statute, 
the  instrument  would  be  good.  Section  416 
provides  that,  in  cases  where  a  bond  is  given 
thereunder,  the  court  or  judge  shall  fix  the 
amount  thereof.  This  provision  is  obviously 
for  the  protection  and  benefit  of  the  respondent 
on  the  appeal.  He  may  waive  compliance 
with  it.  If  he  is  willing  to  accept  as  a  stay 
bond  a  bond  in  the  penalty  of  a  certain  sum,  no 
one  has  any  reason  to  complain.  When  the 
sureties  sign  it  as  a  stay  bond,  and  the  respon- 
dent accepts  it  as  such,  what  has  ilie  court  to 
do  in  the  premises?  Under  such  circumstances, 
the  court,  if  appealed  to,  would  fix  the  amount 
of  the  bond  at  the  sum  agreed  on  by  the  parties. 
There  is  ample  authority  for  the  vif>w  that  the 
respondent  may  waive  a  compliance  with  such 
a  provision.  HiU  v.  Burke,  62  N.  Y.  Ill; 
Irwin  V.  Cook,  17  Colo.  16;  Bennett  y.  M*tlrv, 
6  Misc.  804;  Seherer  v.  Hopkins,  4St  N.  Y.  S. 
R.  l89;  Coleman  v.  Bean,  1  Abb.  App.  Dec. 
894;  McCraeken  v.  Todd,  1  Kan.  148;  SkdUnger 
V.  Yendes,  12  Wend.  808;  Shaw  v.  Tobias,  8  N. 
Y.  188;  WolcoU  v.  Mead,  12  Met.  517;  Decker  v, 
Judson,  16  N.  Y.  489;  1  Enc.  PI.  &.  Pr.  1007, 
cases  in  note  8.  It  is  a  necessary  inferenc^ 
from  the  allegations  of  the  complamt  that  th^ 
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respoDdent  od  that  appeal  waived  nil  objections 
to  the  bond  because  the  court  had  not  fixed  the 
amount  thereof.  It  alleges  that  the  bond  was 
given  to  secure  a  stay,  and  that  it  was  served 
on  respondent's  attornev.  It  shows  on  its  face 
that  it  is  a  stay  bond.  It  must  have  been 
treated  by  respondent  as  snch,  for  the  com- 
plaint alleges  that  the  possession  of  the  boat 
has  never  been  restored  to  him.  In  Post  v. 
DoremuB,  60  N.  Y.  871,  the  party  did  not 
waive  the  omission  to  have  the  amount  of  the 
bond  fixed,  for  the  reason  that  it  did  not  pur- 
port to  be  a  stay  bond,  and  the  court  took  the 
view  that  the  respondent  accepted  it  only  as  a 
cost  bond.  In  that  case  the  bond  could  not 
operate  as  a  stay  without  as  express  order  of 
court  to  that  effect.  Here  no  order  granting  a 
stay  was  necessary.  All  the  court  was  required 
to  do,  assuming  that  the  statute  applies,  was 
to  fix  the  amount  of  the  jbond.  A  waiver  of 
this  act  by  the  respondent  made  the  bond 
effective  to  stay  the  proceedings.  The  accep- 
tance of  a  bond  in  the  Po9t  Case  did  not  make 
such  bond  operate  as  a  stay:  for  an  order  grant- 
ing a  stay  was,  as  we  have  said,  indispensable. 
It  was  on  an  appeal  from  an  order  granting  a 
new  trial  that  the  bond  in  that  case  was  given, 
and  the  court  held  that  in  such  a  case  nothing 
would  stay  the  proceedings  except  an  order  of 
court;  citing  McMahon  v.  Allen ^  22  How.  Pr. 
193,  where  the  judge  who  wrote  the  opinion 
said :  **I  conclude,  therefore,  that  the  only  way 
in  which,  in  such  a  case  as  this,  the  proceed- 
ings in  the  court  below  can  be  stayed  after  an 
order  for  a  new  trial  has  been  made,  is  by  a 
motion  directly  for  that  purpose  in  this  court." 
As  the  respondent  on  the  appeal  in  the  admi- 
ralty case  saw  fit  to  accept  and  act  on  this  bond 
as  a  sufficient  stay  bond,  without  the  amount 
thereof  being  fixed  by  the  court,  the  obligors 
therein  are  in  no  position  to  interpose  the  ob- 
jection that  the  bond  is  void  because  the  amount 
thereof  was  not  so  fixed. 

The  plaintiff  successfully  vindicated  his  right 
to  the  possession  to  the  steamer  Eclipse  through 
the  entire  course  of  the  action  in  admiralty; 
obtaining  a  judgment  in  the  district  court, 
which  was  affirmed  by  the  supreme  court  of 
the  territory,  and  finally  by  the  Supreme  Court 
of  the  United  States.  The  justice  of  the  case  is 
palpably  with  him.  All  parties  have  regarded 
this  bond  as  taking  the  place  of  the  vessel,— as 
his  securitv  in  lieu  of  his  obtaining  possession 
of  her  under  the  judgment  appealed  from.  It 
is  a  source  of  great  satisfaction  to  the  court 
that  we  are  able,  under  the  law,  to  recognize 
and  uphold  the  justice  of  his  claim. 

The  order  of  the  District  Court  is  reversed,  and 
the  trial  court  is  directed  to  enter  an  order  over- 
ruling the  demurrer. 

All  concur. 


Bartholomew,  J.,  concurring: 
I  concur  in  the  foregoing  opinion,  but  also 
deem  it  proper  to  go  one  step  further  than  my 
Brother  Corliss  has  gone.  Assuming  that  the 
territorial  statutes  were  controlling  in  the  mat- 
ter of  giving  the  undertaking  on  appeal  from 
the  original  judgment  in  admiralty,  I  then 
think  that  the  undertaking  sued  upon  should 
be  sustained  as  a  statutorv  undertaking  given 
to  stay  execution  upon  a  judgment  for  the  de- 
livery of  personal  property.  True,  the  judg- 
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ment  was  not  such  In  form,  but  the  facts  found 
show  that  it  was  such  in  its  practical  effect, 
and  all  the  parties  to  the  litigation  so  treated  It. 
I  am  authorized  by  the  chief  justice  to  say  that 
he  concurs  in  this  view,  also. 

An  application  for  rehearing  was  subse- 
quently filed  in  response  to  which  the  follow- 
ing opinion  was  handed  down: 

On  the  application  for  rehearing,  the  opinion 
of  the  court  has  been  attacked  with  such  ability 
and  earnestness  by  the  counsel  for  defendants, 
who  has  laid  under  tribute,  to  strengthen  his 
argument,  so  wide  a  field  of  juridical  learn- 
ing, that,  despite  the  length  of  the  original 
opinion,  we  feel  constrained  to  state  our  reasons 
for  not  agreeing  with  him  with  respect  to  the 
new  points  he  has  presented.  He  seems  to 
concede  that  we  are  correct  In  our  view  that 
the  territorial  statutes  did  not  (govern  the  ap- 
peal In  the  admiralty  case.  But  he  contends 
that  such  appeal  was  In  all  respects  regulated 
by  the  statutes  of  the  United  States  and  the 
rules  of  the  Federal  Supreme  Court  relating  to 
appeals  from  the  Federal  district  to  the  Federal 
circuit  court  in  that  class  of  cases.  The  deci- 
sion in  The  City  of  Panama  v.  Phelps  {"7^ 
City  of  Panama"),  101  U.  8.  458,  25  L.  ed. 
1061,  Is  cited  as  conclusive  on  this  point.  We 
do  not  so  construe  it.  The  court  was  not  called 
on  In  that  case  to  decide  whether  such  statutes 
and  rules  governed  the  appeal  to  the  supreme 
court  of  the  territory  of  Washington  from  the 
territorial  district  court,  for  the  practice  which 
was  in  fact  adopted  on  such  appeal  was  sanc- 
tioned by  the  usages  of  courts  of  admiralty  on 
appeal  in  such  cases,  and  did  not  require  any 
support  from  legislation  or  formulated  rules  of 
court.  The  Federal  Supreme  Court  nowhere 
asserts  that  the  acts  of  Congress,  and  the  rules 
promulgated  by  that  court,  governed  the  appeal 
to  the  territorial  supreme  court,  nor  is  there  to 
be  found  In  the  opinion  anv  reasoning  leading 
up  to  this  conclusion.  There  is  only  a  faint 
inference  that  such  was  the  decision  of  the 
court,  from  the  language  of  the  assignment  of 
error  which  is  overruled.  But  that  assignment 
would  not  have  been  changed,  in  its  essential 
nature,  had  It  stated  that  the  court  erred  in 
holding  that  the  general  practice  In  admiralty, 
independently  of  legislation  and  formulated 
court  rules,  governed  the  proceedings  on  appeal 
to  the  territorial  supreme  court,  and  in  refusing 
to  hold  that  the  territorial  statutes  regulated 
such  appeal.  And  the  assignment,  as  so  framed, 
would  have  more  accurately  expressed  the  prop- 
osition before  the  Federal  Supreme  Court  for 
decision.  In  Smith  v.  **The  Challenger/'  2 
Wash.  Terr.  447,  both  parties  agreed  that  rule 
16  of  the  Federal  Supreme  Court,  relating  to 
admlraltv  practice  in  the  Federal  courts,  was 
applicable  to  a  case  in  territorial  courts,  the 
only  difference  between  them  being  as  to  the 
construction  of  that  rule. 

But,  even  if  we  should  agree  with  counsel 
that  the  appeal  to  the  territorial  supreme  court 
in  the  admiralty  case  was  governed  by  the 
statutes  of  the  United  States,  so  far  as  ap- 
plicable, we  could  not  assent  to  his  view  that 
at  the  time  such  appeal  was  taken  there  was 
any  Federal  legislation  relating  to  appeals  from 
Federal  district  to  Federal  circuit  courts  in  ad- 
miralty cases,  aside  from  the  statute  giving  the 
right  to  appeal.  Rev.  Stat.  §  641.  As  this 
17 
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section  origiDallj  stood,  it  provided  that  such 
appeals  should  be  governed  by  the  rules,  reg- 
ulations, and  restrictions  relating  to  proceed- 
ings on  writs  of  error.  While  the  statute  re- 
mained in  this  form,  there  could  be  little  doubt 
about  appeals  to  the  Federal  circuit  court,  in 
admiralty  proceedings  on  the  instance  side  of 
the  court,  being  governed  by  the  statutes  of 
the  United  States  relating  to  proceedings  on 
writs  of  error.  See  Wilton  v.  BeU  (•'  The  Lot 
Urwanna"),  87  U.  8.  20  Wall.  201,  22  L.  ed. 
259;  Uayford  v.  QHfflth,  Fed.  Cas.  No.  6,288. 
Mr.  Conkling  bases  his  criticism  of  Justice 
Story's  ruling  to  the  contrary  on  that  language 
of  the  statute  which  bad  been  dropped  there- 
from before  the  appeal  to  the  supreme  court  of 
the  territory  of  Dakota  was  taken  in  The  Eclipw 
Case.  2  Conkling, Admiralty.  pp.^Q6etseg.  Un- 
der the  statute  as  it  then  stood,  the  authorities 
cited,  which  construed  the  statute  as  it  origi- 
nally was  framed,  are  not  in  point.  There  is, 
however,  a  single  decision  in  favor  of  the  coun- 
sel's contention.  It  is  Providence  Washington 
Ins.  Go.  V.  Wager,  87  Fed.  Rep.  59.  The  rea 
soning  of  J  udge  Wallace  does  not  convince  us 
that  he  is  right.  He  admits  that  his  construc- 
tion does  violence  to  the  language  of  the  stat- 
utes relating  to  the  subject.  He  finds  his 
strongest — and  practically  his  only — argument 
to  justify  his  wrestling  of  the  wonls  of  the 
statutes  in  question  from  their  obvious  mean- 
ing in  the  circumstance  that  Congress  had,  in 
express  terms,  exempted  the  government  from 
the  necessity  of  giving  security  on  appeal  to 
the  circuit  court  in  admiralty  as  well  as  in  other 
cases.  The  inference  he  draws  from  this  pro- 
vision, that  it  indicates  that  Congress  consid- 
ered that  the  government  was  not  entitled  to 
such  an  exemption  as  a  matter  of  right,  is  a 
very  natural  inference.  But  his  further  de- 
duction that  therefore  Congress  must,  by  prior 
legislation,  have  imposed  on  the  government, 
as  well  as  on  others,  the  duty  of  giving  secur- 
ity on  such  appeals,  is  not  necessarily  sound. 
The  obligation  to  give  security  on  appeal  was. 
as  we  shall  show  later,  recognized  by  courts  of 
admiralty  long  before  the  Federal  government 
was  estaolished.  It  is  just  as  logical  a  conclu- 
sion that  Congress  had  this  practice  in  view, 
in  framing  the  provision  exempting  the  gov- 
ernment from  the  performance  of  this  obliga- 
tion, as  that  it  had  in  view  a  statutory  enact- 
ment on  the  subject.  Nay,  the  former  conclu- 
sion is  much  more  reasonable  than  the  latter, 
when  we  examine  the  terms  of  the  statutes 
from  which  the  purpoj^e  to  regulate  proceed- 
ings on  appeal  to  the  Federal  circuit  court  in 
admiralty  cases  is,  by  Judge  Wallace,  extorted 
by  a  process  of  construction  which  does  vio- 
lence to  the  language  in  which  these  acts  are 
couched.  Section  1012  of  the  Revised  Statutes 
of  the  United  States  is,  to  our  minds,  a  signifi- 
cant provision,  and  it  occurs  to  us  to  be  hostile 
to  the  views  of  Judge  Wallace.  It,  in  terms, 
declares  that  the  rules,  regulations,  and  restric 
tions  applicable  to  cases  taken  to  a  hightr 
court  on  writs  of  error  shall  govern  appeals  in 
admiralty  cases  in  only  prize  cases.  Cases  on 
the  instance  side  of  the  court  are  not  mentioned. 
In  Ihe  Brantjord  City,  32  Fed.  Rep.  324, 
Judge  Brown  held  that  there  was  no  Federal 
statute  regulating  the  matter  of  security  on  ap- 
peals to  tne  circuit  court  in  admiralty  cases,  \ 
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and  this  decision  we  regaid  as  sound.  It  is 
not  pretended  that  there  was  any  rule  of  the 
Federal  Supreme  Court,  at  the  time  The  Eclipte 
Com  was  appealed,  which  regulated  the  matter  . 
of  security  on  appeals  to  the  circuit  court  Id 
admiralty  cases.  Our  conclusion  therefore  is 
that  neither  the  territorial  statutes,  nor  the  acts 
of  Congress,  nor  the  rules  of  the  Federal  Su- 
preme Court,  governed  the  question  of  security 
on  appeal  to  the  territorial  supreme  court  io 
The  Eclijm  Case.  We  also  hold  that,  even  if 
the  statutes  and  rules  which  governed  appeals 
to  the  Federal  circuit  court  in  such  cases  applied 
to  the  appeal  in  question,  still  there  was  no  stat- 
ute or  rule  regulating  this  matter  on  appeals  to 
the  Federal  circuit  court. 

But  conceding  all  this  to  be  true,  counsel  for 
defendants  still  contends  that,  on  the  assump- 
tion that  general  rules  of  admiralty  practice 
regulated  the  appee'.  in  question,  the  instni* 
ment  sued  on  is  void  so  far  as  it  provides  that 
the  obligors  shall  obey  any  order  which  the 
court  mieht  make  in  the  premises.     We  fully 
agree  with  him  that  if  the  appellants  in  that 
appeal  had  an  absolute  legal  right  to  secure  &. 
Slay  of  proceedings  by  appealing,  without  in- 
corporating in  the  bond  that  condition,  then 
that  portion  of  the  bond  is  without  considera- 
tion and  void,  unless  other  circumstances  to  be 
referred  to  later  take  the  case  out  of  the  gen- 
eral rule  laid  down  and  applied.     Kountze  v. 
Omaha  Hotel  Co,  107  U.  S.  378,  27  L.  ed.  609. 
In  this  connection  we  must  express  our  dis:»ont 
from  the  proposition  that  writs  of  error  and 
appeals  operated  of  themselves,  at  common 
law,  absolutely  to  stay  execution.     Counsel  for 
defendants  insists  that  no  authority  to  require 
security  as  a  condition  of  allowing  a  stay  is 
ever  vested  in  any  court  without  a  statute  to 
that  effect,  and  that,  as  we  hold  that  there  is 
no  statute  relating  to  this  matter  in  admiralty 
cases,  the  bond  was  a  nullity.     This  is  not  a 
correct  statement  of  the  law.     There  has  al- 
ways inhered  in  courts  of  law,  courts  of  equiiy, 
and  courts  exercising  admiralty  jurisdiction, 
power  to  require  security  to  be  given  as  a  con- 
dition of  staying  execution.     It  is  true  that  at 
common  law  a  writ  of  error  operated  in  the 
first  instance  as  a  supersedeas.     But  the  court 
from  which  the  appeal  was  taken  had  power,, 
in  its  discretion,  to  allow  the  successful  party 
to  enforce  his  judgment  despite  an  appeal,  and 
the  same  power  was  vested  in  the  tribunal  to 
which  the  appeal  was  taken.     Mewtnnirr  v. 
Kaumnn,  3  Johns.  Ch.  66;  Bradicell  v.  HVfZ^. 
1  Johns.  Ch.  325;  Bretcster  v.  Coieen,  55  Conn. 
162;  Allen  v.  JJopper,  24  N.  J.  L.  514,  515; 
EntwisUe  v.  Shepherd,  2  T.  R.  78;  Kempiahd 
V.  MacaxiUy,  4  T.  K.  486.     This  power  to  i>er 
mit  executions  to  be  issued  notwithstanding  an 
appeal  necessarily  included  the  lesser  power  to 
require  the  appellant  to  give  security  to  obtain 
a  stay  pending  the  appeal.     The  statutes  in 
England  referred  to  by  Mr.  Justice  Bradley  in 
Kountze y,  Omaha  Hotel  Co.  supra,  were  passed 
to  give  the  respondent  an  absolute  right  to  that 
which  at  common  law  he  coiild  only  prav  for 
as  a  favor  to  be  granted  or  withheld  iu  the  dis- 
cretion of  the  court.     When  we  turn  to  appeals 
in  equity  cases,  we  find  that  except  during  the 
struggle  of  the  house  of  lords  to  maintain  its 
jurisdiction  to  review  cases  in  chancery  on  ap- 
peal, when  the  rights  of  litigants  Were   lost 
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sight  of  io  the  strife  for  power,  an  appeal  bas 
never,  of  itself,  been  sufficient  to  entitle  the  ap- 
pellant to  a  stay  of  proceedings  pending  the  ap- 
peal.   So  long  as  the  jurisdiction  of  the  bouse 
of  lords  was  challenged,  that  body  deemed 
every  step  taken  in  the  case,  however  slight, 
as  a  denial  of  its  authority;  and  accordingly  it 
arbitrarily  held  that  nothing  could  be  done  in 
the  lower  court  after  appeal,  however  foreign 
it  might  be  to  the  branch  of  the  case  which 
was  carried  up.    As  soon  as  its  jurisdiction 
was  generally  recognized,  it  began  to  abate,  its 
now  DO  longer  ambition  inspired  pretensions, 
and  in  1772  it  was  held  that  the  stay  did  not 
extend  beyond  that  portion  of  the  case  which 
was  removed  to  the  house  of  lords  by  the  ap- 
peal.   Finally,  in  18U7,  it  declared,  by  resolu- 
tions, that  even  this  doctrine,  which  had  its 
origin  in  bitter  contentions  for  judicial  power, 
in  which  the  interests  of  the  suitor  were  lost 
sight  of,  had  for  a  long  time  previous  thereto 
ceased  to  be  followed,  but  that,  on  the  con- 
trary, an  appeal,  of  itself,  did  not  operate  as  a 
stay,— ihe  appellant  being  required  to  applv  to 
chancery  to  secure  a  stay,  which  could  refuse 
it  or  allow  it  on  such  terms  as  the  courts  might 
prescribe.    The  action  of  the  chancellor  in  this 
regard  seems  to  have  been  subject  to  the  su- 
pervision of  the  appellate  court,    Bart  v.  Al- 
bany, 3  Paige,  881;  Messonnier  v.  Kauman,  8 
Johns.  Ch.  68:  Burke  v.  Browne,  15  Ves.  Jr. 
1«4,  note;  WiUan  v.  Willan,  16  Ves.  Jr.  216; 
Way  V.   Foy,  18  Ves.  Jr.  452;  Monkhouse  v. 
Bedford,  17  Ves.  Jr.  380;  2  Dan.  Ch.  Pr.  1467. 
Except  as  changed  by  statute,  this  bas  been 
the  law  in  England  for  upwards  of  a  century. 
In  this  country  some  of  the  courts  have  fol 
lowed  the  English  practice,  while  others  have 
held  that  an  appeal  in  an  equity  case  slays,  in 
the  first  instance,  the  order  or  decree  appealed 
from,  but  that  the  chancellor  or  the  appellate 
court  may  allow  the  successful  litigant  to  en 
force  the  decree  or  order  despite  the  appeal. 
Mee$onnier  v.  Kauman,  supra;  Riggs  v.  Mur- 
ray, 3  Johns.  Ch.  160;  BradweU  v.  Weeks,  1 
Johns.  Ch.  325;  Green  v.  WinUr,  1  Johns,  ("h. 
77:  Hiart  v.   Albany,  supra;  Scfienck  v.    Con- 
over,  13  N.   J.  Eq.  31;  RiehU  v.  Heulings,  88 
X.  J.  Eq.  83;  Peer  v.  Cookeraw,  14  N.  J.  Eq. 
361-365;  KimbaU  v.  Alcorn,  45  Miss.  149;  Cook 
V.  Dicker  son,  1  Duer,  691.     This  power  to  per- 
mit the  successful  suitor  to  enforce  the  decree 
pending  an  appeal  includes  the  lesser  power  of 
requiring  the  appellant  to  give  security,  as  a 
condiiion  of  withholding  execution  while  the 
appeal  is  pending.     In  several  of  the  English 
cases  the  appellant  was  required  to  pay  into 
court  the  money  which  the  decree  adjudged 
that  he  must  pav,  to  be  invested  for  the  benefit 
of  the  person  finally  adjudged  entitled  to  it. 
WiUan  v.  WiUan,  and  monkhonsH  v.  Bedford, 
tvpra.    This  was  ordered  to  be  done  in  Rigf;» 
V.  Mvrray,  supra,  also.     It  cannot  be  ques- 
tioned that  in  these  cases  the  court  could  have 
required  a  bond,  instead  of  the  payment  of  the 
money  into  court.    Indeed,  in  Riggs  v.  Murray 
the  appellant  was  given  an  option  to  furnish 
secnrity,  instead  of  bringing  the  money  into 
court.    See  also  Cook  v.  Diekerson,  supra. 

With  respect  to  appeals  in  admiralty  cases, 
coansel  contends  that  there  is,  in  the  absence 
of  some  statutory  change  in  the  practice,  no 
such  thing  as  a  stay  of  proceedings,  for  the 
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reason  that  the  appeal,  of  itself,  annuls  the  de- 
cree appealed  from,  thus  leaving  nothing  to 
be  enforced  pending  the  appeal.  Undoubtedly, 
it  has  been  many  times  asserted  by  the  courts 
that  the  case  is  to  be  heard  de  novo  on  the  ap- 
peal,—as  though  no  decree  had  been  rendered. 
And  in  some  of  the  cases  even  stronger  lan- 
guage is  used.  Teaton  v.  United  States,  9 
U.  8.  5  Cranch,  281, 8  L.  ed.  101;  The  ColUctor, 
19  U.  S.  6  Wheat.  194,  5  L.  ed.  239;  United 
States  V.  Preston,  28  U.  S.  3  Pet.  57,  7  L.  ed. 
601;  The  Lucille  v.  Respass  C'T/te  LucilUf*),  86 
U.  8.  19  Wall.  73,  22  L.  ed.  64;  PenhaUow  v. 
Doane,  8  U.  S.  8  Dall.  54,  1  L.  ed.  507.  But 
as  was  said  by  Judge  Benedict  in  Butcher  v. 
Woodhull,  Fed.  Cas.  No.  4.204,  there  was  no 
question  before  the  court  as  to  the  right  of  the 
respondent  to  enforce  a  decree  after  appeal,  no 
security  having  been  given.  In  this  case  Judge 
Benedict  intimates  it  to  be  his  opinion  that, 
despite  an  appeal,  the  decree  would  stand  un- 
affected for  the  purpose  of  enforcing  it  pend- 
ing the  appeal,  should  no  security  be  given. 
**In  determining  this  case,  it  is  not  necessary 
to  say  whether,  under  some  circumstances,  a 
decree  in  admiralty,  made  by  the  district  court, 
cannot  remain  of  effect  after  an  appeal  is  taken 
to  the  circuit  court.  It  would  seem  that  such 
may  be  the  case  where  an  appeal  is  taken, 
but  no  bond  for  damages  on  appeal  is  given. 
Under  such  circumstances,  the  failure  of  the 
appellant  to  give  a  bond  for  damages  would 
seem  to  change  the  aspect  of  the  case,  and  ren- 
der it  thereafter  a  proceeding  to  obtain  a  decree 
of  restitution,  and  the  numerous  cases  hereto- 
fore determined,  both  in  the  circuit  court  and 
the  Supreme  Court  of  the  United  States,  do 
not  appear  to  me  to  furnish  authority  for  de- 
termining that,  after  an  appeal  without  se- 
curity for  damages  on  the  appeal,  no  effect 
whatever  can  be  given  to  the  decision  of  the 
district  court.  The  general  language  of  these 
decisions  can  only  be  understood  by  refer- 
ring to  the  position  of  the  casies  then  un- 
der consideration,  which  were  not  cases  of  ap- 
peal without  security."  That  an  appeal  did 
not,  of  itself,  prevent  an  enforcement  of  a  de 
cree  in  admiralty,  and  that  for  that  purpose  it 
would  be  resarded  as  a  subsisting  decree, 
would  seem  to  follow  from  the  language  of 
Gierke,  Praxis  S.  C.  Adm.:  "If  the  party 
against  whom  sentence  was  passed  shall  have 
appealed  at  the  time  of  delivering  the  sentence, 
and  a  term  have  been  as.signed  for  prosecut- 
ing the  same,  and  a  certificate  of  the  prosecu- 
tion of  the  same,  and  in  the  interim  the  judge 
has  not  been  prohibited  from  further  proceed- 
ings, the  proctor  who  obtained  the  sentence 
ought  to  pray  that  the  adverse  party  should  be 
called  upon  to  show  cause  why  sentence  of  ex- 
ecution should  not  be  ordered,  and  the  cost  be 
taxed."  (How  could  the  court  proceed,  if  the 
appeal,  of  iiself,  annulled  the  judgment?) 
Title  61.  See  page  110  of  Hall's  Practice  and 
Jurisdiction  of  Courts  of  Admiralty,  where 
this  title  is  found  translated.  In  this  country 
stay  bonds  have  been  given,  and  their  neces- 
sity, as  a  condition  precedent  to  a  supersedeas, 
have  been  recognized  in  many  cases.  Some 
of  these  cases  are  referred  to  in  the  original 
opinion.  In  our  view,  these  bonds  were  not 
required  to  be  given  by  any  act  of  Congress, 
but  only  by  general  principles  of  admiralty 
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practice.  If  an  appeal  annulled  the  judgment, 
why  was  it  necessary  in  these  cases  to  give  a 
stay  bond  to  prevent  the  enforcement  of  the 
judgment,  which,  on  this  theory,  was  swept 
away  by  the  appeal.  But  whether  an  appeal 
in  admiralty  cases  left  the  decree  standing  for 
the  purpose  of  enforcement,  and  security  had 
to  be  given  to  obtain  a  stay,  or  whether  the  ap- 
peal was  not  perfected  so  as  to  annul  the  de- 
cree until  proper  security  had  been  given,  is 
not  very  important,  for  it  cannot  be  denied 
that  on  appeal  in  admiralty  cases  the  appellant 
was  required  to  give  security.  "If  the  plain- 
tiff in  the  first  instance  shall  appeal,  he  is  not 
allowed  to  file  a  libel  until  he  has  put  in  fide- 
jussory  security  to  prosecute  the  cause,  to  pay 
the  costs,  to  submit  to  the  judgment,  and  to 
confirm  the  act  of  his  proctor."  Gierke. 
Praxis  S.  C.  Adm.  title  59.  See  also  Browne, 
Civil  &  Admiralty  Law,  437;  Dunlap,  Ad- 
miralty Practice.  822;  The  Brantford  Giiy,  32 
Fed  Rep.  824-826. 

We  agree  with  counsel  for  defendants  that 
the  plaintiff  or  libelant,  when  he  was  the  li- 
belant, was  ordinarily  not  required  to  give  se- 
curity to  pay  or  obey  any  judgment  which 
might  be  rendered  in  the  case,  because  as  a 
rule  he  was  not  in  possession  of  anything  be- 
longing to  his  antagonist  which  could  be 
awarded  him  by  the  decree  of  the  court.  (Gen- 
erally speaking,  the  utmost  extent  of  his  lia- 
bility under  the  English  practice  was  for  costs, 
and  his  stipulation  for  costs  covered  this  lia- 
bility. But  the  situation  of  the  parties  in  The 
Eclipse  Case,  at  the  time  the  appeal  was  taken, 
was  peculiar.  The  vessel  was  in  the  actual 
possession  of  the  appellants,  and  this  fact  ap- 

?jared  upon  the  face  of  the  record  in  the  case, 
he  appellants  desired  to  retain  such  possession 
pending  the  appeal.  The  sureties  must  be 
deemed  to  have  knowledge  of  the  fact  that  ap- 
pellants were  in  possession,  for  it  was  part  of 
the  record  in  the  case  in  which  the  bond  was 
given.  And  they  must  also  be  regarded  as  be- 
ing cognizant  of  the  object  of  the  appellants  in 
giving  such  bond,  for  its  recitals  as  to  the  na- 
ture of  the  judgment  appealed  from,  if  true, 
show  that  it  was  such  a  judgment  that  a  stay 
of  execution  on  it  wopid  leave  the  appellants  in 
possession  of  the  property  pending  the  appeal. 
The  sureties  were  therefore  plainly  apprised  of 
the  purpose  of  the  appellants  to  secure  by 
means  of  that  bond  the  right  to  remain  in  pos- 
session of  the  boat  pending  the  appeal;  and 
the  larj^e  penalty  named  in  the  bond  was  an- 
other circumstance  which  made  it  obvious  that 
the  bond  was  given  to  enable  the  appellants  to 
hold  the  vessel  until  final  decision  on  appeal,  thus 
leaving  very  valuable  property  which  the  de- 
cree awarded  to  the  claimant  in  their  hands  at 
his  risk,  making  it  necessary  that  he  should  be 
secured.  The  bond  was  in  the  nature  of  a  stip- 
ulation for  value.  But  counsel  for  defendants 
urges  that  it  cannot  be  regarded  as  having  been 
given  for  any  such  purpose,  for  the  reason  that 
the  complaint,  in  terms,  avers  that  it  was 
given  to  stay  execution.  But  this  allegation 
of  the  complaint  must  be  construed  in  tlfe 
light  of  the  other  facts  set  forth  in  that  plead- 
ing: and,  when  so  interpreted,  it  is  manifest 
that  it  is  an  averment  of  the  ultimate  purpose 
for  which  the  bond  was  given,  namely,  to  en- 
able the  appellants  to  retain  possession  o  f  the 
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vessel  pending  the  appeal.  To  gpive  a  bond  to 
stay  execution  of  a  judgmeot  which  those  giv- 
ing it  construe  as  a  judgment  requiring  the  ap- 
pellants to  deliver  property,  of  which  they  had 
actual  possession,  to  their  successful  adversary, 
is,  in  its  ultimate  analysis,  to  give  a  bond  to 
enable  such  appellants  to  hold  possession  of 
such  property  pending  the  appeal.  We  are 
therefore  clear  that  the  sureties  executed  this 
bond  with  full  knowledge  that  it  would  be  used 
by  the  appellants  for  the  purpose  of  enabling 
them  to  keep  possession  of  the  vessel.  When 
so  used  by  them  with  the  tacit  acquiescence  of 
the  respondents,  it  became  a  valid  obligation: 
having  served  the  purpose  which  all  the  obligors 
intended  it  should  serve.  Whether  the  li- 
belant in  a  possessory  action  is  ever  entitled  to 
possession  on  giving  a  stipulation  for  value,  or 
whether  he  may  secure  possession  in  this  way 
after  decree  in  favor  of  the  claimant,  even  as 
suming  that  he  may  do  so  before  final  judg- 
ment, it  is  not  necessary  to  inquire.  23  Am.  & 
Eng.  Enc.  Law,  p.  576.  No  statute  or  rule  of 
law  declares  the  bond  in  question  void;  and 
therefore,  even  though  the  claimant  was  not 
bound  to  allow  the  flbelantB  to  retain  posses- 
sion after  the  giving  of  this  bond,  still,  as  he 
did  in  fact  permit  them  to  remain  in  possession 
on  the  strength  of  the  bond,  the  bond  is  valid 
in  all  its  provisions,  as  a  common -law  bond. 
for  the  reasons  set  forth  in  the  original  opin- 
ion. Nor  do  we,  by  reaching  the  conclusion 
that  the  bond  was  in  the  nature  of  a  stipula- 
tion for  value,  bring  the  case  within  the  rules 
staled  in  the  main  opinion— that  exclusive 
cognizance  of  proceedings  to  enforce  stipula- 
tions for  value  is  vested  in  the  Federal  court 
sitting  as  admiralty  courts.  The  reasons  for 
that  rule  do  not  apply  to  stipulations  for  value 
given  in  possessory  actions.  They  are  not  sub- 
stitutes for  the  original  res,  but  are  mere  se- 
curities. Nor  is  u  true  that  the  only  judg- 
ment which  can  be  enforced  according  to  its 
terms  in  a  possessory  action,  where  a  stipula- 
tion for  value  has  been  given,  is  a  judgment 
against  the  stipulators  for  value.  Judgment  is 
rendered  for  the  delivery  of  possession  to  the 
successful  party,  and  is  enforced  according  to 
its  terms.even  if  the  property  is  in  the  possession 
of  the  defeated  suitor.  Were  this  not  so,  the 
right  to  maintain  a  possessory  action  in  ad- 
miralty would,  in  most  cases,  be  illusory.  If 
the  claimant,  by  giving  a  stipulation  for  value, 
could  defeat  the  right  of  the  libelant  to  recover 
possession  of  his  property,  the  word  of  prom- 
ise of  the  admiralty  law  that  possession  of 
property  might  be  recovered  in  admiralty 
courts  would  be  kept  only  to  the  ear.  anil 
broken  to  the  hope.  On  principle,  it  must  be 
the  rule  that  in  possessory  actions  the  original 
res  can  be  seized  under  the  judgment,  and  de- 
livered to  the  successful  suitor.  The  John,  2 
Hagg.  Adm.  Rep.  805-817;  The  **mize  Cor- 
nisn,"  2  Spinks,  Eccl.  &  Adm.  Rep.  34;  ''The 
Gran  Para^  23  U.  8.  10  Wheat.  497,  6  L.  ed. 
375.  A  stipulation  for  value,  in  such  an  ac- 
tion, is  therefore  not  a  sul»tituted  res,  but  in 
the  nature  of  security  for  the  property,  as  in 
replevin  actions,  t'he  court  can  render  a 
judgment  for  the  delivery  of  the  res,  which  it 
will  enforce  according  to  its  terms.  There- 
fore the  reasons  for  the  rule  that  exclusive  ju- 
risdiction of  proceedings  to  enforce  stipula- 
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tions  for  value  is  vested  in  the  court  in  which 
it  was  given  do  not  apply  to  stipulations  given 
in  possessory  actions,  and  it  follows  that  they 
may  be  enforced  in  other  tribunals. 

Finally,  it  is  said  that  there  has  been  no 
breach  of  the  condition  of  the  bond  to  obey 
any  order  the  appellate  court  might  make,  for 
the  reason  that  no  order  requiring  anything 
to  be  done  has  in  fact  ever  b^n  made  by  that 
court.  It  is  urged  that  a  judgment  of  affirm- 
ance is  not,  either  in  terms  or  in  legal  effect, 
an  order  requiring  the  delivery  of  the  vessel  to 
the  claimant.  In  this  connection  the  case  of 
The  LvciUe  v.  Reipnss  {''The  LuciW),  86  U. 
S.  19  Wall  73,  22  L.  ed.  64,  is  cited.  This 
merely  holds  that  a  judgment  of  affirmance  in 
the  circuit  court  is  not  a  final  judgment,  from 
which  an  appeal  will  lie  to  the  Federal  Su- 
preme Court.  The  ground  of  this  decision  is 
that  the  circuit  court  should  render  an  entirely 
new  judgment,  for  the  reason  that  the  amount 
of  the  judgment  should  not  be  left  to  be  as- 
certained by  an  examination  of  the  records  of 
another  court.  But  in  The  Edipse  Case  it  was 
not  necessary  to  examine  the  records  of  the  dis- 
trict court  to  ascertain  just  what  the  judgment 
of  the  supreme  court  was.  The  original  decree, 
or  a  copy  of  it,  was  among  I  he  records  of  the  su- 
preme court  in  the  case,  and  that  showed  that 
the  vessel  was  to  be  delivered  to  the  claimant. 
By  construing  the  judgment  of  affirmance  in 
the  light  of  the  original  decree,  it  would  ap- 


pear that  the  supreme  court  also  had  ordered 
that  the  vessel  be  delivered  to  the  claimant. 
All  this  would  be  shown  by  the  records  of  the 
supreme  court.  It  would  not  be  necessary  to 
look  to  any  other  record  to  determine  the  ex- 
act nature  of  the  judgment  of  that  court. 
While,  perhaps,  for  the  purposes  of  an  appeal, 
the  judgment  of  affirmance  might  not  have 
been  sufficient  to  sustain  an  appeal,  it  was  a 
sufficient  order  of  the  supreme  court  for  the 
delivery  of  the  vessel  to  constitute  a  breach  of 
the  bond.  Indeed,  the  Federal  Supreme  Court 
took  jurisdiction  of  the  case  on  appeal  from 
such  judgment,  and  have  thus  treated  it  as  a 
sufficient,  final  judgment  in  the  case.  Rea 
V.  The  Eclipse  {''The  Edipse"),  135  U.  S.  599, 
34  L.  ed.  269.  How  a  new  judgment  could 
now  be  entered,  after  an  affirmance  of  this 
judgment  by  the  Federal  Supreme  Court,  we 
are  unable  to  see;  and,  if  counsel's  contention 
be  sound,  there  could  never  be  any  recovery  in 
this  case,  because  the  judgment  of  the  terri- 
torial supreme  court  did  not,  in  terms,  order 
that  the  vessel  be  delivered  to  the  claimant, 
although,  in  legal  effect,  it  was  just  such  a 
judgment.  The  application  for  a  rehearing  is 
dented. 

Wallin,  J.: 

I  concur  in  the  foregoing  opinion,  in  so  far 
as  it  denies  the  application  for  a  rehearing. 
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LAKE  SHORE  &  MICHIGAN  SOUTH- 
ERN RAILROAD  COMPANY.,  Plff.  in 
Err., 

V. 

William  SALZMAN. 

(52  Ohio  St.  558.) 

•A  railroad  company  is  under  obliga- 
tion to  erive  such  care  to  a  passenger 

^Headnote  by  the  Court. 


who  becomes  sick  on  its  train  as  is  fairly 
practicable,  with  the  facilities  at  hand,  without 
thereby  unduly  delaying  its  train,  or  unreason- 
ably interfering  with  the  safety  and  comfort  of 
its  other  passengers. 

(April  23, 1895.) 

ERROR  to  the  Circuit  Court  for  Williama 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in  fa- 
vor of  plaintiff  in  an  action  brought  to  recover 


Note.— Xhity  of  carrier  (W  to  passengers  taken  HI 
during  journey. 

The  cases  are  very  few  in  which  the  courts  have 
had  to  consider  the  question  of  the  duty  of  a  car- 
rier to  a  passenger  taken  ill  during  the  journey. 
There  are  several  cases  in  which  the  question  of  the 
carrier^s  duty  to  receive  and  transport  a  sick  passen- 
ger, and  of  the  care  it  must  give  him.  has  been  con- 
sidered, and  in  some  of  them  are  dicta  which,  if  ac- 
cepted to  their  full  extent,  would  make  the  duty 
which  the  carrier  owes  a  passenger  who  becomes 
111  during  the  Journey  very  slight.  But  when  the 
attention  of  the  couris  has  been  called  to  the  dis- 
tinction it  has  been  generally  admitted  that  there 
is  more  ground  for  active  care  when  the  illness 
comes  during  the  Journey  than  when  the  passenger 
is  ill  when  the  Journey  begins. 

In  a  Mississippi  case  the  court  holds  that  a  con- 
ductor is  not  bound  to  arouse  a  passenger  when  he 
reaches  his  destination  if  he  was  sick  when  he  em- 
barked. The  court  says:  '*One  too  sick  or  from 
any  cause  not  able  to  do  as  travelers  usually  do  in 
conforming  to  the  usage  in  running  trains  for  the 
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traveling  public,  should  avoid  them  or  secure  the 
assistance  necessary  to  enable  them  to  accomplish 
what  is  required  of  passengers  generally.^'  But 
the  court  further  says:  "Whether  sudden  illness 
occurring  to  one  on  board  a  train  after  going  upon 
it,  and  made  known  to  the  conductor,  would  create 
such  an  emergency  as  to  impose  the  duty  on  him 
to  give  such  passenger  needed  attention  and  vary 
the  course  of  dealing  with  passengers,  is  purposely 
left  an  open  question  to  be  decided  when  it  arises.'* 
Sevier  v.  Vicksburg  &  M.  R.  Ck).  61  Miss.  8,  48  Am. 
Rep.  74- 

So,  in  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Statham, 
42  Miss.  607,  97  Am.  Dec.  478,  in  which  the  court 
says  that  railroad  cars  are  not  traveling  hospitals, 
nor  their  employees  nurses,  and  that  no  duty  rests 
on  the  conductor  to  help  passengers,  it  appeared 
that  the  passenger  was  ill  when  he  embarked  and 
was  placed  on  board  by  fnends,  and  the  court  held 
that  under  such  circumstances  he  must  provide  at- 
tendants to  assist  him  in  disembarking. 

In  the  few  cases  that  have  arisen  upon  the  sub- 
ject the  court  has  considered  more  the  duty  ot  the 
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damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Af- 
firmed. 

Statement  by  Burket»  J.  : 

The  facts  in  the  case  are  as  fol lows :  Wi  11  • 
lam  Salzman  resided  in  Bryan,  Williams 
county,  Ohio.  On  the  morning  of  the  26th 
day  of  April,  a.  d.  1887,  he.  with  his  wife, 
went  on  an  excursion  train  to  Toledo,  in 
company  with  a  number  of  his  brother  Odd 
Fellows  and  their  wives,  to  attend  the  dedi- 
cation of  the  Odd  Fellows'  Temple  at  the 
latter  place.  At  the  conclusion  of  the  cere- 
monies in  the  evening,  he,  with  some  of  his 
friends,  visited  some  of  his  acquaintances 
around  the  city  until  about  nine  o'clock, 
when  be  went  to  the  Union  hotel,  and  thence 
with  his  wife,  about  eleven  o'clock,  to  the 
Union  passenger  station  to  take  the  tcain 
home. 

The  passenger  train  was  a  special  one  made 
up  on  purpose  to  carry  the  excursionists  to 
their  homes,  and  consisted  of  a  locomotive 
and  four  passenger  coaches,  all  properly  con- 
nected together  continuously  one  after  the 
other,  properly  warmed  and  lighted,  and 
which  offered  ample  and  abundant  conven- 
ience and  accommodation  for  the  carriage  of 
the  plaintiff  and  his  wife,  and  all  the  pas- 
sengers taking  passage  upon  said  train. 

After  the  train  had  pulled  out  of  tlie  sta- 
tion, but  before  proceeding  on  its  way,  there 
had  been  pi aced  and  att  ached  t  o  the  reo r  of  said 
train,  as  a  protection  and  guard  to  said  train, 
and  for  the  sole  use  of  the  train  men,  a  ca- 
boose car,  provided  with  all  the  tools,  lan- 
terns, and  implements  for  an  emergency. 
The  platform  of  the  caboose  was  several  in- 
ches lower  than  the  platform  of  the  passenger 


coach,  and  the  space  between  the  two  plat- 
forms was  from  12  to  15  inches. 

Salzman  and  his  wife  had  taken  seats  in  the 
rear  passenger  coach,  and  the  train  proceeded 
on  its  way.  It  had  not  gone  far  before  a  man 
by  the  name  of  Charles  Shaw  ley,  a  brother 
Odd  Fellow,  and  who  occupied  the  seat  im- 
mediately in  front  of  Salzman,  was  taken  sick 
and  was  suffering  great  pain,  occasioned  from 
scrotal  hernia. 

Some  of  the  friends  of  the  sick  man  sent  for 
Mr.  Wm.  Darby,  a  friend  of  the  sick  man, 
who  in  turn  went  for  Dr.  Rotsel,  also  on  the 
train.  The  doctor  attended  Mr.  Shaw  ley,  but 
was  unable  to  reduce  the  hernia  in  the  sett 
where  the  sick  man  was.  He  said  It  was  neces- 
sary to  find  some  place  where  the  man  could 
be  put  on  his  back,  and  his  lower  clothes  re- 
moved. The  passenger  car  was  filled  prin- 
cipally with  ladies,  and  that  was  not  a  proper 
place  to  expose  his  person. 

Thereupon  Mr.  Darby  went  for  conductor 
Covert  and  told  him  the  trouble,  and  asked 
him  if  there  was  uot  some  place  on  the  train 
where  they  could  take  the  man  and  lay  him 
on  his  back.  Conductor  Covert  said'  there 
was  a  caboose  at  the  rear  of  the  train,  having 
seats  at  the  side,  and  also  a  cot  where  thej 
could  take  the  man  when  the  train  stopped  at 
the  next  station. 

Mr.  Darby  went  back  into  tlie  caboose  to 
see  and  arrange  for  Mr.  Shawley's  coming. 
The  conductor  informed  his  rear  brakeman  of 
the  trouble,  and  that  when  the  train  arrived 
at  the  next  station,  the  man  would  be  moved 
back  into  the  caboose,  and  to  look  after  and 
attend  to  same,  and  not  to  give  any  signal  to 
start  the  train  until  everything  was  well. 

As  the  train  began  to  slow  down  for  the 
next  station,  four  persons,  m. ;     Dr.  Rotsel, 


carrier  in  the  protection  of  other  paasenRers  than 
m  the  care  of  the  one  who  is  ill. 

In  Thurston  v.  Union  P.  R.  Co.  4  Dill.  821.  there 
is  a  ^iclum  that  the  carrier  is  not  bound  to  carry 
passenerers  infected  with  contairlous  diseases  to  the 
danj^er  of  other  paAsengrers.  But  that  remark  ap- 
plies more  to  the  receiving  of  them  as  passengers 
in  the  first  instance  than  to  the  proper  disposal  of 
them  after  they  have  been  received.  And  the  same 
is  true  of  the  ^itXum  in  Pearson  v.  Duane,  71  U.  S. 
4  Wall.  606, 18  L.  ed.  447.  where  the  court  says  that 
although  a  carrier  may  properly  refuse  to  trans- 
port an  insane  roan  It  cannot  expel  bim  after  hav- 
ing admitted  bim  as  a  passenger  and  received  his 
fare  unless  he  misbebaves  during  the  Journey. 

But  it  has  been  held  tbat  It  is  the  duty  of  tbe  em- 
ployees of  tbe  train  to  restrain  a  man  attacked  with 
delirium  tremens  so  tbat  be  will  not  harm  tbe  other 
passengers.  King  v.  Obio  &  M.  R.  Co.  22  Fed.  Rep. 
413. 

8o,  in  Lemont  v.  Washington  &  G.  R.  Co.  1 
Mackey.  180,  47  Am.  Rep.  238.  a  passenger  witb  pa- 
ralysis was  placed  on  board  a  street  car  and  during 
tbe  journey  be  acted  in  such  a  manner  that  tbe 
conductor  thought  be  was  drunk  and  expelled  bim 
from  tbe  car,  and  tbe  court  treating  tbe  case  as 
though  be  was  in  fact  sick  said  tbat  it  was  neces- 
sary tbat  sick  people  should  t)e  transported  on 
street  cars,  but  tbat  their  right  was  not  unlimited* 
A  sick  person  has  no  prerogative  to  misbehave  and 
must  conform  to  tbe  reasonable  regulations  of  the 
compan}%  and  wbile  showing  bim  good  treatment 
they  are  not  required  to  provide,  without  a  special 
contract,  any  extra  means  for  his  accommodation. 

From  tbe  few  cases  In  which  an  opinion  upon  tbe 
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question  has  been  expressed,  it  would  seem  tbat  if 
tbe  passenger  is  unattended  when  be  becomes  ill 
tbe  carrier  must  remove  bim  from  the  cars  and 
place  him  where  he  can  receive  tbe  necessary  at- 
tention as  soon  as  it  can  do  so.  And  in  the  mean- 
time such  care  must  be  given  bim  as  can  be  given 
without  leaving  unperformed  the  other  duties  of 
tbe  employees. 

Thus,  it  has  been  held  that  when  an  unattended 
passenger  becomes  sick  and  unconscious  or  intaoe 
during  a  journey,  it  is  the  duty  of  the  carrier  to  re^ 
move  him  from  the  train  until  be  is  in  a  fit  con- 
dition to  resume  bis  journey,  and  it  must  exercise 
reasonable  and  ordinary  care  in  temporarily  pro- 
viding for  his  protection  and  comfort,  Atcblson. 
T.  &  S.  F.  R.  Co.  V.  Weber, 33  Kan.  543,  5a!  Am.  Keix 
543.  In  that  case  the  court  approves  tbe  rule  tbat 
"a  carrier  is  not  required  to  keep  hospitals  or  nui»- 
es  for  sick  or  insane  paa«engers,  but  when  a  pas- 
senger is  found  by  tbe  carrier  to  be  in  such  a  help- 
less condition.  It  is  the  duty  of  the  carrier  to  exer- 
cise tbe  reasonable  and  necessary  offices  of  hu- 
manity toward  bim,  until  some  suitable  provislna 
may  be  made.^*  But  It  was  held  that  it  was  a  suit- 
able provision  to  turn  himover  tothe  poor  authori- 
ties of  a  town  of  4,000  inhabitants. 

And  in  Indianapolis.  P.  &  C.  R.  Co.  v.  Pitaer 
(Ind.)  4  West.  Rep.  256,  tbe  court  in  considering  tbe 
liability  of  a  carrier  for  putting  a  child  off  tbe  train 
quotes,  with  seeming  approval,  the  doctrine  of 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber. 

So,  a  carrier  has  a  right  to  remove  from  its  train 
a  passenger  who  breaks  out  witb  eruption  which 
from  tbe  best  medical  advice  that  can  be  obcained 
is  believed  to  be  small-pox.    But  in  removing  him 
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Messrs.  Campbell,  Salzman,  and  Elliott, 
I  picked  Mr.  Sbawley  up  out  of  the  seat  and 
■started  towards  the  rear  end  of  the  car.  The 
brakeman.  at  that  time,  passing  back  to  the 
Tear  end  of  the  car,  stopped  them,  requesting 
them  to  take  plenty  of  time  and  not  to  come 
out  onto  the  platform  until  the  train  had  come 
to  a  full  stop. 

When  the  train  stopped,  the  brakeman 
-opened  the  door,  and  told  the  men  carrying 
-Shawley  they  could  come  on. 

Thus  far  the  facts  are  undisputed.  On  part 
•of  plaintiff  in  error  it  is  claimed,  in  addition 
•to  the  foregoing,  that  the  brakeman  after  he 
•opened  the  door  of  the  car  and  told  them  to 
'Come  on,  immediately  crossed  over  and  down 
the  caboose  step  to  the  ground,  stepped  be- 
•tween  the  passenger  and  caboose  platforms, 
held  up  his  lantern  to  light  the  way  across, 
and  as  the  men  came  out  onto  the  platform, 
•called  out  to  them  to  **look  out  and  be  care- 
ful in  stepping  across;"  that  this  warning 
and  notice  were  heard  by  all  those  carrying 
Mr.  Shawley,  as  well  as  Mr.  Shawley  him- 
aelf,  and  including  also  Mr.  Salzman ;  that 
'the  two  ahead  and  in  advance,  Rotsel  and 
Campbell,  heard  the  warning  and  stepped 
*down  and  across ;  that  Mr.  Salzman  heard  the 
notice  and  warning,  but  mistook  or  misun- 
derstood the  call,  and  in  stepping,  stepped  a 
'little  short. and  between  the  two  platforms, 
-fell  and  was  injured. 

On  part  of  defendant  in  error  it  is  claimed 
^hat  the  conductor  was  present  and  asked  Mr. 
Salzman  to  assist  in  carrying  the  sick  man 
1;o  the  caboose ;  that  there  was  no  light  on  the 
platform  ;  that  it  was  not  sufficiently  lighted 
^o  enable  a  person  to  cross  over  to  the  caboose 
in  safety  ;  that  the  warning  **  look  out  and  be 
•careful  in  stepping  across"  came  just  as  the 
step  forward  was  l^ing  made,  and  coincident 


therewith ;  that  defendant  in  error  had  no  no- 
tice or  knowledge  of  the  condition  of  the  step, 
and  that  there  was  a  sudden  jerk  of  the  car 
by  the  engine  just  as  the  step  across  was  be- 
ing made. 

A  verdict  was  returned  in  favor  of  plain- 
tiff below,  and  a  motion  filed  by  defendant 
below  for  a  new  trial,  which  motion  was 
overruled,  and  judgment  entered  on  the  ver- 
dict, to  which  defendant  below  excepted. 

On  petition  in  error  the  circuit  court  af- 
firmed the  judgment.  Thereupon  a  petition, 
was  filed  in  this  court  to  reverse  the  judg- 
ments below. 

Mr,  E.  D.  Potter,  Jr.,  for  plaintiff  in 
error. 

Me$ir$,  Charles  H.  Masters  and  Hard, 
Brumbaek,  A  Thatcher,  for  defendant  in 
error: 

It  is  the  duty  of  the  railroad  company  to  re- 
move from  the  train  a  passenger  entering  the 
train  well  and  becoming  sick,  on  arriving  at 
its  next  station,  and  provide  a  suitable  and 
comfortable  place  for  such  sick  passenger,  and 
suitable  attendance,  nursing,  including  medi- 
cal skill  if  necessary. 

In  the  meantime  it  should  provide  for  his 
care  and  comfort  until  such  time  that  he  can 
be  thus  removed. 

Atchison,  T.  iSk  8.  F,  R.  Co,  v.  F<?6<?r,  88 
Kan.  548^  52  Am.  Rep.  548. 

What  the  company  through  and  by  its  con- 
ductor assumed  to  do,  it  became  liable  for  do- 
ing negligently. 

SeeoTd  v.  8L  Paul,  M.  db  .If.  R,  Go.  18  Fed. 
Rep.  224;  Patterson,  Railway  Accident  Law,  § 
275:  Oroom  v.  Ghieaqo,  M.  <fe  St.  P.  i?.  Co. 
52  Minn.  296,  18  L.  R.  A.  602;  Weightman  v. 
Louisville,  N.  0.  dt  T.  R.  Co.  70  Miss.  568, 
19  L.  R.  A.  671. 


it  U  the  duty  of  the  carrier  to  put  him  off  at  some 
place  where  he  can  find  accommodatloDS  and  medi- 
loal  attendaoce,  or  where  there  is  a  reasooable 
ground  to  believe  that  he  can  do  so.  Paddock  v. 
Atchison,  T.  &  S.  F.  R.  Co.  87  Fed.  Rep.  841,  4  L.  R. 
A.  281. 

So.  when  the  condition  of  a  sickpassenffer  is  such 
that  his  continued  carriage  is  inconsistent  with  the 
safety,  oneven  the  reasonable  comfort,  of  his  fel- 
low passentrers.  regard  for  the  rights  of  the  latter 
will  authorize  the  carrier  to  exclude  him  from  the 
conveyance.  Tet  this  right  cannot  be  exercised 
arbitrarily  or  inhumanely,  or  without  due  care  and 
provision  for  the  safety  and  well  being  of  the 
ejected  passenger.  ConoUy  v.  Crescent  City  R.  Co. 
41  La.  Ann.  57, 8  L.  R.  A.  138.  In  that  case  a  passen- 
ger on  a  street  car  was  stricken  with  apoplexy  and 
he  was  removed  from  the  car  and  left  lying  beside 
the  track  for  several  hours,  on  a  cold  day.  and  the 
•court  said:  "It  should  need  no  parade  of  learned 
authorities  to  maintain  the  proposition  that  a  com- 
mon carrier  cannot  treat  an  unfortunate  passenger 
stricken  with  apoplexy  while  under  its  charge,  in 
that  manner,  without  a  breach  of  the  plainest  ob- 
ligations of  its  contract  of  carriage.  If  there  were 
any  precedent  to  the  contrary,  humanity  would 
revolt  at  it,  and  it  would  be  one  'more  honored  in 
the  breach  than  in  the  observance.*  ** 

England  and  the  United  States  have  enacted  laws 
requiring  ocean  carriers  to  provide  medical  assis- 
tance for  passengers  who  have  become  ill  during 
the  voyage.  To  these  statutes  the  following  con- 
structions have  been  given:— 

Under  the  English  act  of  1856,  requiring  paasen- 
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ger  vessels  to  carry  a  physician  and  medicines,  the 
responsibility  of  the/mrrier  ceases  when  it  has  pro- 
vided a  competent  physician  and  good  medicines, 
and  it  is  not  responsible  for  the  mistake  of  the 
physician  in  administering  them.  Allan  v.  State 
8.  S.  Co.  182  N.  Y.  W,  15  L.  R.  A.  168,  Reversing  2»  N. 
Y.8.R.288. 

Under  the  act  of  Congress  of  1882,  requiring  all 
steamships  carrying  passengers  other  than  cabin 
passengers,  exceeding  fifty  in  number,  to  provide 
a  surgeon  and  medicines  for  them,  the  ship  is  liable 
only  for  its  own  negligence  in  selecting  the  physi- 
cian, and  not  for  bis  acts  in  treating  the  passen- 
gers. O'Brien  v.  Cunard  8.  8.  Co.  154  Mass.  272, 18 
L.  R.  A.  829. 

In  Laubheim  v.  De  Koninglyke  Nederlandsohe  8. 
B.  Maatschappy,  107  N.  Y.  230,  the  court  refuses  to 
determine  whether  a  steamboat  company  owed  a 
duty  to  passengers  to  pn>vide  a  surgeon  for  their 
care  and  safety  in  the  emergency  of  sickness  or  ac- 
cident. But  it  held  that  even  if  it  was  bound  to  do 
so,  its  liability  ceased  when  it  had  provided  a  com- 
petent one. 

It  would  seem  that  whatever  liability  exists  must 
\ye  enforced  by  the  passenger  who  had  a  right  Ito 
require  the  performance  of  the  duty,  and  not  by 
his  or  her  representatives,  for  in  Briggs  v.  Minne- 
apolis Street  R.  Co.  52  Minn.  86,  the  action  was  to 
recover  for  the  death  of  a  person  suffering  from 
heart  disease  who  in  an  attack  to  which  he  was 
subject  was  removed  from  a  street  car,  and  the 
court  held  tkfat  his  administratrix  could  not  re 
cover  unless  it  was  shown  that  the  death  was 
caused  by  the  removal.  H.  P.  F. 


264 


Ohio  Sufrbms  Coukt. 


Apr.^ 


Burket  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  tried  to  a  jury  three  times, 
and  three  judgments  rendered  In  favor  of  the 
plaintiff  below.  The  case  was  three  times 
before  the  circuit  court,  and  twice  before  this 
court.  The  second  judgment  in  the  common 
pleas  was  reversed  by  the  circuit  court  on 
the  ground  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  that  judgment  of 
reversal  was  affirmed  by  this  court. 

It  is  claimed  now  by  plaintiff  in  error  that 
the  evidence  upon  which  the  last  verdict  in 
the  common  pleas  was  rendered  is  substan- 
tially the  same  as  that  upon  which  the  second 
verdict  was  rendered,  and  as  the  circuit  court 
found  that  the  second  verdict  was  not  sus- 
tained by  sufficient  evidence,  it  should  have 
found  that  the  last  verdict  was  not  sustained 
by  sufficient  evidence,  and  that  failing  to  so 
find  is  error. - 

The  defendant  in  error  claims  that  the  evi- 
dence in  the  last  trial  was  much  stronger  in 
his  favor  than  at  the  second  trial,  and  that 
the  last  verdict  is  sustained  by  sufficient  evi- 
dence. 

Be  that  as  it  may,  the  circuit  court  affirmed 
the  last  judgment,  and  thereby  said  that  the 
evidence  was  sufficient  to  sustain  the  verdict. 
Even  conceding  that  the  evidence  in  the  sec- 
ond  and  third  trials  was  the  same,  the  rule 
is  that  the  last  judgment  controls.  The  cir- 
cuit court  may  have  concluded  that  its  former 
judgment  was  wrong,  and  in  this  last  judg- 
ment concluded  to  rijfht  the  wrong.  This 
court,  not  being  required  to  weigh  the  evi- 
dence, did  not  examine  the  evidence  when 
this  case  was  here  the  first  time,  to  see 
whether  the  circuit  court  was  right  or  wrong 
as  to  the  verdict  not  being  sustained  by  suf- 
ficient evidence ;  neither  do  we  now  weigh  the 
evidence  to  ascertain  whether  the  last  verdict 
was  sustained  by  sufficient  evidence.  The 
judgment  of  the  circuit  court  on  that  ques- 
tion is  usually  final.  The  charge  of  the  court 
excepted  to  is  as  follows : 

**If  the  jury  find,  from  the  evidence,  that 
the  plaintiff,  pursuant  to  the  direction  or  re- 
quest of  the  conductor  of  defendant's  train, 
attempted  to  assist  in  the  carrying  of  Mr. 
Shawley  from  the  passenger  coach  to  the  ca- 
boose, and  that  in  so  doing  he  used  reason- 
able care,  and  was  injured  by  reason  of  ex- 
posure to  a  danger  of  which  he  was  not  aware, 
and  of  which  the  servants  of  defendant,  if 
exercising  only  reasonable  care,  would  have 
known  of,  and  either  protected  him  from  or 
gave  him  timely  and  adequate  warning  of, — 
then  in  that  case,  defendant  is  liable  for  the 
injury  resulting  from  exposure  to  such  dan- 
ger.^ 

On  part  of  plaintiff  in  error  it  is  urged,  in 
support  of  the  exception  to  this  part  of  the 
charge,  that  the  conductor  had  no  control 
over  Mr.  Salzman  to  order  him  to  do  any- 
thing in  aid  of  the  sick  man :  that  as  Air. 
Salzman  was  not  bound  to  obey  the  orders  of 
the  conductor  in  that  regard,  whatever  he  did 
was  purely  voluntary  on  his  part,  and  that  he 
assumed  all  the  risks  incident  to  his  volun- 
tary acts,  and  that  the  conductor  had  no  au 
thority  to  bind  the  company  in  giving  orders 
as  to  the  sick  man. 
nL.R.A. 


On  part  of  defendant  in  error  it  is  urged 
that  there  is  no  difference  in  the  obligation 
of  the  company,  whether  the  removal  of  the 
sick  man  was  undertaken  by  the  direction  and 
order  of  the  conductor,  or  simply  by  his  per- 
mission ;  that  the. duty  devolved  upon  the 
company  to  take  reasonable  care  of  the  sick 
passenger  on  its  train,  and  that  when  other 
passengers  assisted  the  officers  of  the  train  in 
the  performance  of  that  duty,  the  company 
owed  to  such  assisting  passengers  the  obliga- 
tion of  ordinary  care  to  prevent  injury  to 
them. 

If  no  duty  devolved  upon  the  compmny  to- 
take  reasonable  care  of  the  passenger  who  be- 
came sick  on  its  train,  then  neither  the  order, 
direction,  nor  permission  bound  the  com- 
pany, because  such  order,  direction,  or  per- 
mission was  not  within  the  scope  of  his  em- 
plovment,  and  not  in  the  line  of  his  duties. 

The  case  therefore  turns  upon  the  question, 
whether  or  not  a  duty  devolves  upon  a  rail- 
road company  to  take  reasonable  care  of  pas- 
sengers who  become  sick  after  entering  its 
cars. 

In  travel  by  ship  care  and  medical  attend - 
anc-e  are  always  provided  by  the  company,  as 
one  of  the  necessities  of  the  journey.  In 
travel  by  rail  no  such  necessity  exists,  and 
therefore  a  railroad  company  is  under  no  ob- 
ligation to  furnish  hospitals  on  wheels,  or 
physicians  or  nurses  to  attend  the  sick  on 
their  journeys.  But  without  hospitals,  and 
without  physicians  and  nurses  of  their  own, 
still  much  can  be  done  to  alleviate  the  pains- 
and  aches  of  a  sick  passenger.  While  the 
train  is  in  motion,  the  passenger  is  utterly 
helpless  as  to  aid,  except  from  those  on  the 
train.  His  fellow  passengers  owe  him  no 
duty,  except  humanity.  The  alternative  is^ 
presented  of  being  cared  for  by  his  fellow 
passengers,  by  the  company,  or  to  writhe  in 
pain  and  sickness  until  relieved  by  death, 
or  the  end  of  his  journey.  By  taking  passage 
and  repaying  his  fare  the  relation  of  carrier 
and  passenger  is  established  between  the  com- 
pany and  himself,  and  as  he  is  under  the  con- 
trol of  the  company  for  many  purposes,  and 
debarred  by  the  rapid  movement  of  its  traios^ 
from  receiving  aid  from  the  outside  world,  it 
would  seem  to  follow  as  a  necessity  of  the 
situation  that  those  who  have  received  bis 
money,  and  are  thus  rapidly  transporting 
him,  should  assume  the  obligation  of  taking 
reasonable  care  of  him,  in  case  of  sickness 
while  on  the  train.  This  obligation  is  on  the 
company,  not  only  for  the  t)enefit  of  the  sick 
person,  but  also  for  the  comfort  and  some- 
times the  safety  of  the  other  passengers.  A 
sick  person,  by  his  cries  and  moans,  may  so^ 
annoy  the  other  passengers  as  to  require  his 
removal  to  a  separate  apartment,  or  from  the 
train.  In  case  of  small -pox  or  cholera,  or 
other  contagious  disease,  the  comfort  and 
safety  of  the  other  passengers  would  demand 
the  early  removal  of  the  afflicted  passenjrer 
from  the  train.  The  company  would  in  such 
case  be  charged  with  the  duty  of  removal,  ami 
reasonable  c^re  thereafter,  until  the  afflicted 
person  could  be  otherwise  cared  for.  AtM- 
son.  T,  <t-  S.  F.  R.  Co.  v.  Weber,  33  Kan.  543, 
52  Am.  Rep.  543 ;  ConoUy  v.  Grewent  City  R^ 
Co.  41  La.  Ann.  57,  3  L.  R.  A.  138. 
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It  is  therefore  clear  that  the  company  owed 
a  duty  to  the  sick  passenger,  and  was  under 
obligation  to  take  reasonable  care  of  him — 
such  care  as  was  fairly  practicable  with  the 
facilities  at  hand,  without  unreasonable  delay 
of  the  train,  or  discomfort  to  the  other  pas- 
sengers. 

The  defendant  in  error  assisting  in  the  care 
of  such  sick  person  by  direction  or  permission 
of  those  In  cbarge  of  the  train  was  entitled  to 
at  least  ordinary  care  on  their  part  for  his 
protection  from  injury.  There  was  therefore 
no  error  as  aeainst  the  defendant  below  in  the 
part  of  the  charge  excepted  to. 

In  fact  the  charge  throughout  was  much 


more  favorable  to  plaintiff  in  error  than  to 
defendant  in  error. 

There  was  also  an  exception  to  another  part 
of  the  charge,  but  when  taken  in  connection 
with  the  whole  charge,  there  was  no  error. 

The  verdict,  $9,100,  seems  large,  but  if  too 
large  a  remittitur  should  have  been  ordered 
by  the  court  of  common  pleas  of  the  circuit 
court. 

After  the  amount  of  a  verdict,  in  an  action 
not  founded  on  contract,  has  had  the  sanction 
of  a  jury,  and  both  the  common  pleas  and 
circuit  courts,  this  court  will  not  usually 
interfere  to  reduce  the  amount. 

Judgment  affirmed. 


ILLINOIS    SUPREME   COURT. 


ILLINOIS  STEEL  COMPANY,  Plff.  in  Err., 

V. 

James  L.  O'DONNELL  et  al. 

(156  111.  624.) 

1.  Relationship  of  »  creditor  of  bm  in- 
solvent corporation  to  one  or  more  of 
its  directors  or  ofBcers  wUl  not  prevent  the 
giving  of  a  valid  security  as  a  preference  to  such 
creditor. 

2*  Unearned  interest  must  be  sub- 
tracted from  the  amount  of  recovery  in  enter- 
ing judgment  before  maturity  by  the  voluntary 
act  of  the  payee  of  notes  on  which  interest  has 
been  paid  in  advance. 

8.  Judgment  notes  of  a  corporation  re- 
newed after  its  insolvency  are  in  the  same 
position  with  respect  to  the  right  of  the  corpora- 
tion to  make  preferences  as  prior  Judgment 
note^  for  which  the  renewals  were  given. 

4.  Valid  securities  may  be  g^ven  to  its 
directors  by  a  corporation,  although  it  is  in 
fact  insolvent,  where  it  is  a  going  concern  doing 
a  large  business,  and  the  securities  are  given  for 
money  loaned  at  the  same  time  in  good  faith  to 
enable  the  company  to  carry  on  the  purposes  of 
its  incorporation. 

6.  Directors  and  officersof  an  insolvent 
corporation  can  dispose  of  its  property  in 
good  faith  to  pay  or  secure  corporate  debts,  even 
though  the  result  is  to  give  some  creditors  a 
preference  over  others. 

6.  Subsequent  insolvency  of  a  corpora- 
tion which  has  borrowed  money  when  solvent 
from  oflBcers  or  directors  will  not  affect  their 
rights  of  action  to  recover  such  loans  and  enforce 
their  securities. 

(June  16, 1805.) 

ERROR  to  the  Appellate  Court,  Second  Dis- 
trict, to  review  a  judgment  reversing  a 


Note.— For  validity  of  preferences  among  cred- 
itors of  an  insolvent  corporation,  see  vote  to  Lyons- 
Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co. 
CFex.)  22  L.  R.  A.  808:  also  Corey  v.  Wadsworth  (Aia.) 
23  L.  R.  A.  618;  Schufeldt  v.  Smith  (Mo.)  29  L.  R.  A. 
880;  and  Ballin  v.  Merchant's  Ezch.  Bank  (Wis.)  27 
L.R.A.3W. 

In  addition,  see  Blair  v.  lilinois  Steel  Co.  (Ili.) 
p*t8t^  269. 
31  L.  R.  A. 


judgment  of  the  Circuit  Court  for  Will  County 
which  set  aside  a  judgment  confessed  by  the 
Joliet  Enterprise  Company  in  favor  of  Henry 
Fish  &  Sons  who  had  assigned  their  properly 
to  O'Donnell  for  the  benefit  of  creditors.  Mod- 
ified and  affirmed. 

Messrs.  Williams,  Holt,  ft  Wheeler, 
with  Mr.  E.  P.  Prentice,  for  plaintiff  in 
error: 

The  judgment  in  favor  of  Henry  Fish  & 
Sons  is  void  as  being  the  result  of  the  efforts  of 
the  directors  themselves  to  create  a  preference 
in  their  own  favor. 

Bacon  v.  Harris,  62  Fed.  Rep.  99;  Blenner- 
hassett  V.  Sherman,  105  U.  S.  100,  26  L.  ed. 
1080;  Atimter  v.  American  Exch.  Nat.  Bank, 
40  111.  App.  501:  Morawetz,  Priv.  Corp.  5^528. 

Assuming  that  the  notes  on  which  the  judg- 
ment was  based,  and  the  warrants  of  attorney 
attached  thereto,  were  given  before  insolvency 
and  for  bona  fide  loans  of  money,  still  sucii 
notes  with  the  warrants  of  attorney  created  no 
lien,  but  simply  gave  rise  to  the  possibility  of 
a  lien,  to  be  created  by  subsequent  action. 

P.  G.  Hanford  Oil  Co.  v.  Mrst  Nat.  Bank, 
126  111.  590. 

The  judgment  in  favor  of  Henry  Fish  <& 
Sons,  and  also  the  conveyance  of  the  property 
on  Cass  street  to  Mrs.  Mair  V.  Fish,  and  the 
payment  to  Mrs.  Miller,  effected  by  the  direc- 
tors of  the  corporation,  acting  as  agent  for  the 
creditor,  on  the  morningof  the  30th  of  Novem- 
ber, 1892,  were  invalid  and  must  be  set  aside. 

No  diligence  on  the  part  of  the  creditors  is- 
shown  or  claimed.  The  conveyance  to  Mrs. 
Fish  was  the  result  solely  of  the  diligence  of 
(Jeorge  Fish,  acting  as  agent  for  the  creditor 
of  the  corporation,  and  to  that  diligence  and 
to  the  influence  which  Greorge  Fish  had  with 
his  fellow  directors,  Mrs.  Fisl^  owes  such  se- 
curity as  she  has  received  from  the  Enterprise- 
Company.  The  payment  to  Mrs.  Miller  and 
the  judgment  given  to  Henry  Fish  &  Sons' 
stand,  so  far  as  this  phase  of  the  argument  is 
concerned,  exactly  in  the  situation  of  the  con- 
veyance to  Mrs.  Fish. 

Atwater  v.  American  Exch.  Nat.  Bank,  40* 
m.  App.  501;  Aberdeen  R.  Co.  v.  Blaikie,  1 
Macq.  H.  L.  Cas.  461;  Cumberland  Coal  <&  I.  Co. 
V.  Sherman,  30  Barb.  558. 
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Messrs.  Oeor^^e  S.  House  and  P.  C. 
Haley*  with  Mr.  E.  A.  Otis,  for  defendants 
in  error: 

Tested  by  the  strictest  rules  applicable  to  the 
relation  of  trustee  and  cestui  que  trust,  we  chal- 
lenge the  counsel  to  show  where  the  banking 
firm  of  Henry  Fish  &  Sons  obtained  any  ad- 
vantage or  preference  over  other  creditors  in 
this  case  by  making  direct  loans  to  the  Joliet 
Enterprise  Company. 

Merrick  v.  Peru  Coal  Co.  61  111.  472;  Beach 
V.  MHUr,  180  111.  169;  HnrU  v.  Brown,  77  HI 
226;  Atwater  v.  American  Exch.  Bank,  40  111. 
App.  501. 

The  legal  ownership  of  the  assets  of  a  cor- 
poration is  not  altered  by  the  company's  in- 
solvency, and  regular  agents  of  the  company 
would  still  have  the  power  of  representing  it 
and  managing  its  property  for  all  authorized 
purposes. 

2  Morawetz.  Priv.  Corp.  §  787;  1  Beach. 
Priv.  Corp.  S^  245;  Smith  v.  Skeary,  47  Conn. 
47:  Strattony.  AUen,  16  N.  J.  Eq.  229. 

Corporations  that  have  the  power  to  borrow 
money  have  also  the  necessary  power,  as  well 
as  the  legal  right,  to  give  obligations  for  its 
repayment,  in  any  form  not  expressly  forbid- 
den by  law. 

Curtis  V.  Leavitt,  15  N.  Y.  9. 

Where  an  officer  of  a  corporation  has  re- 
ceived its  securities  in  good  faith  as  collateral 
to  a  debt  due  him  from  the  coriK>ration,  it  is 
an  essential  prerequisite  to  an  avoidance  of  the 
transaction  thattheindebteduessshould  be  paid. 

Wait.  Insolvent  Corp.  §95:  Duncomb  v.  New 
Yin'k.  ff.  A  N.  R.  Co.  84  N.  Y.  190;  1  Beach. 
Priv.  Corp.  242;  Oouldv.  LittU  Rock,  M.  R.  cfe 
T,  R.  Co.  52  Fed.  Rep.  686. 

The  good  will  of  a  going  concern  can  be 
considered  as  an  asset  in  determining  the  ques- 
tion whether  a  corporation  is  solvent  or  in- 
solvent. 

Bell  V.  Ellis,  38  Cal.  620;  Chipman  v.  Mc 
CleUan,  159  Mass.  863. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  to  the  appellate  court 
for  the  second  district  wherein  the  Illinois 
Steel  Company  is  plaintiff  in  error. and  James 
L.  O'Donnell. assignee  of  Henry  Fish  &  Sons, 
and  others,  are  defendants  in  error.  This 
writ  brings  before  the  court  the  same  record 
and  decree  that  have  been  in  part  reviewed  in 
the  appeal  of  Blair  v.  Illinois  Steel  Company. 
A  statement  of  the  case  will  be  found  with 
the  report  of  that  appeal. 

The  principal  matters  for  consideration  on 
this  writ  of  error  are  the  claims  that  the  pref- 
erence given  by  the  insolvent  Joliet  Enter- 
prise Company  to  Mary  V.  Fish  was  unlaw- 
ful and  invalid,  and  that  the  judgment  for 
$176,420.96  rendered  on  the  30th  day  of  No- 
vember, 1892,  against  the  Joliet  Enterprise 
Company  and  in  favor  of  Henry  Fish  &  Sons 
was  and  is  illegal,  and  should  be  set  aside 
as  an  unlawful  preference. 

On  November  30,  1892,  the  Joliet  Enter- 
prise  Company  was  insolvent.  At  that  time 
and  for  some  time  prior  thereto  it  was  in- 
debted to  Mary  V.  Fish  in  the  sum  of  $15.- 
000  for  borrowed  money,  and  she  held  the 
judgment  note  of  the  corporation  therefor. 
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She  was  the  mother  of  Charles  M.  Fish. 
George  M.  Fish,  and  Henry  M.  Fish,  three 
of  the  five  directors  of  the  company.  On  tlie 
day  mentioned  the  corporation,  through  its 
directors  and  officers,  conveyed  to  her  certain 
real  estate  in  payment  of  the  indebtedness 
due  her,  and  she  accepted  the  deed  in  satis- 
faction of  her  claim.  The  value  of  property 
conveyed  was  not  greater  than  the  amount  of 
the  debt  for  which  it  was  given. 

It  is  the  settled  law  of  this  state  that  the 
directors  and  officers  of  an  insolvent  corpora- 
tion have  the  power  to  dispose  of  corporate 
property,  in  good  faith,  for  the  purpose  of 
paying  or  securing  corporate  debts,  and  that 
they  may  do  this  even  though  the  result  is 
that  some  creditors  are  given  a  preference 
over  others.  Reichwald  v.  Commercial  Hotel 
Co.  106  111.  439;  Bouton  v.  Smith,  113  111. 
481 :  Burch  v.  West,  184  111.  258 ;  Ragland  v. 
McFaU,  137  111.  81 ;  Glover  v.  Lee,  140  111. 
102 ;  Warren  v.  F\r»t  Nat.  Bank,  149  111.  9. 
25  L.  R.  A.  746 ;  J.  W.  Butler  Paper  Co.  v. 
Bobbins,  151  111.  588;  Gottlieb  v.  Miller,  154 
111.  44.  And  the  fact  of  relationship  of  the 
person  to  whom  preference  is  given  to  one  or 
more  of  the  directors  or  officers  of  the  corpo- 
ration does  not  invalidate  the  transaction, 
if  it  is  otherwise  fair  and  free  from  fraud. 
Schroeder  v.  WaUh,  120111.  403;  Ragland  v. 
McFall,  and  Gottlieb  v.  Miller,  supra; 
Blair  v.  Illinois  Steel  Co.  post,  269,  159  III. 
350. 

There  was  no  error  in  sustaining  the  valid- 
ity of  the  conveyance  to  Mrs.  Fish. 

The  firm  of  Henry  Fish  &  Sons  was  com- 
posed of  Henry  Fish,  the  father,  and  his  three 
sons  George  M.  Fish,  Charles  M.  Fish,  aiMi 
Henrv  M.  Fish,  and  it  was  engaged  in  the 
banking  business  at  Joliet.  The  Joliet  En- 
terprise Company  was  engaged  in  carrying 
on  an  extensive  business  in  the  manufacture 
of  .barbed  wire.  Said  George  M.,  Charles 
M.,  and  Henry  M.  were,  as  already  stated, 
three  and  a  majority  of  its  board  of  directors. 
The  firm  had  for  some  years  been  loaning 
large  sums  of  money  to  the  corporation.  Do 
the  morning  of  November  80,  1892,  the  firm 
held  six  judgment  notes  of  the  company  for 
$29,000  each,  amounting  in  the  aggregate  to 
$174,000.  At  that  time  it  was  manifest  that 
both  the  bank  and  the  corporation  were  in- 
solvent, and  that  both  would  be  compelled 
to  suspend  payment. 

Among  other  things  that  were  done  during 
the  morning  of  that  day,  a  judgment  was  en- 
tered upon  said  judgment  notes  in  favor  of 
Henry  Fish  &  Sons  for  $176,420.96  and  costs, 
and  execution  immediately  issued  thereon 
and  a  levy  made  on  the  property  of  the  cor- 
poration. 

Later  in  the  dat,  the  firm  of  Henry  Fish 
&  Sons  made  a  voluntary  assignment  for  the 
benefit  of  its  creditors,  and  James  L.  0*Don- 
nell,  the  principal  defendant  in  error  herein, 
became  the  assignee. 

In  the  decree  in  e(|uity  that  was  afterwards 
entered  in  the  circuit  court  of  Will  county, 
the  jud>2:ment  by  confession  was  sustained  to 
the  extent  of  $116,000,  and  to  that  extent 
only,  and  for  the  amount  for  which  it  was 
sustained  it  was  given  priority.  But  the 
court  found  and  decreed  that  the  Joliet  Enter- 
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prise  Company  was  insolvent  on  and  after 
March  31,  1892 ;  that  while  four  of  ihe  judg- 
ment notes  were  renewals  of  like  notes  for 
loans  made  prior  to  said  date,  yet  the  other 
two  of  said  judgment  notes  of  $29,000  each 
upon  which  the  judgment  by  confession  was 
based  were  for  loans  made  after  that  date  and 
:aftcr  insolvency ;  and  that  said  corporation 
then  had  no  power  to  make  said  two  last- 
mentioned  judgment  notes,  because  three  of 
the  partners  in  the  banking  firm  of  Henry 
Fish  &  Sons  were  directors  and  officers  of  the 
insolvent  corporation.  And  the  court  also 
-found  and  decreed  that  an  attorney's  fee  of 
$1,000  was  unlawfully  and  improperly  in- 
cluded in  the  judgment;  and  also  that 
^1,420.96  interest  was  wrongfully  included 
therein. 

0*Donnell,  the  assignee  of  Henry  Fish  & 
Sons,  appealed  from  the  decree  to  the  appel- 
late court;  and  both  errors  and  cross- errors 
were  assigned  in  that  court. 

The  judgment  of  the  appellate  court  sus- 
tained the  findings  and  decrees  of  the  circuit 
court  in  regard  to  the  sums  of  $116,000  and 
$1,420.96,  respectively ;  but  reversed  its  find- 
ings and  decrees  in  regard  to  the  two  notes 
■of  $29,000  each  and  in  regard  to  the  attorney's 
fee  of  $1, 000.  It  reversed  the  decree  as  to  the 
Judgment  by  confession,  and  remanded  the 
-cause  with  directions  to  sustain  said  judg- 
ment for  the  amount  for  which  the  same  was 
entered,  except  $1,420.96  which  had  errone- 
ously been  included  as  interest  and  which 
was  ordered  to  be  deducted  as  of  the  date  of 
«aid  judgment,  leaving  said  judgment  as  of 
such  date  at  the  sum  of  $175,000,  and  which 
judgment  with  interest  thereon  was  ordered 
to  be  preserved  as  a  lien  upon  the  property 
of  said  Joliet  Enterprise  Company  in  favor 
of  said  firm  of  Henry  Fish  &  Sons  and  their 
.assignee  under  the  judgment,  execution,  and 
levy. 

It  is  conceded  by  all  parties  that  the  deduc- 
tion of  $1,420.96  was  properly  made  from  the 
Judgment  by  confession.  It  was  included  in 
that  judgment  as  interest,  whereas  the  notes 
were  not  due  at  the  time  of  rendition  of  judg- 
ment, and  interest  on  them  up  to  times  of 
maturity  had  been  paid.  The  judgment  also 
-contained  another  element  of  double  and  un- 
lawful interest  which  a  court  of  equity  should 
-correct.  Interest  had  already  been  paid  in 
advance  up  to  the  dates  of  the  maturity  of 
-each  of  the  six  notes,  respectively,  and  upon 
the  entry  of  judgment  before  maturity  at  the 
election  and  by  the  voluntary  act  of  the  pay- 
ees of  the  cotes,  this  unearned  interest  should 
have  been  subtracted.  The  directions  given 
by  the  appellate  court  are  so  modified  as  that 
the  just  and  equitable  proportion  of  the  in- 
terest paid  shall  be  deducted  from  the  face  of 
the  notes  and  the  judgment. 

The  circuit  court,  in  its  decree,  found  that 
the  Joliet  Enterprise  Company  was  insolvent 
on  the  31st  day  of  March,  1892,  and  from  and 
after  that  date.  For  the  purposes  of  the  de- 
cision, we  will  assume  the  correctness  of  this 
finding. 

Four  of  the  judgment  notes  on  which  the 
judgment  was  based,  the  principal  of  said 
notes  amounting  to  $116,000,  were  renewals 
of  other  like  judgment  notes,  and  represented 
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money  actually  loaned  to  the  corporation  by 
said  banking  firm  of  Henry  Fish  i,  Sons,  said 
notes  having  their  origin  in  loans  made  and 
judgment  notes  given  on  December  18,  1890, 
October  3,  1891,  October  31,  1891,  and  Feb- 
ruary 16,  1892,  respectively. 

The  giving  of  a  judgment  note  is  the  giv- 
ing of  "a  security  or  preference.  Young  v. 
Clapp,  147  111.  176.  Although  this  may  be 
so,  yet  there  can  be  no  serious  question  of  the 
propriety  of  the  action  of  both  of  the  courts 
below  in  sustaining  the  judgment  so  far  as 
it  has  for  its  foundation  the  four  renewal 
notes  mentioned  above.  The  renewal  judg- 
ment notes  were  only  continuations  of  the 
original  judgment  notes  given  during  the 
solvency  of  the  company.  The  substance  of 
the  matter  is,  that  each  Joan  of  money  and 
judgment  note  given  therefor  continued  to  be 
one  and  the  same  transaction,  without  ref- 
erence to  the  number  of  like  judgment  notes 
given  in  renewal,  and  without  regard  to  the 
fact  that  the  last  renewals  may  have  been 
after  corporate  insol  vency .  Saytor  v.  Daniels, 
87  111.  331,  87  Am.  Dec.  250.  And  the  law 
is,  that  the  directors  or  officers  of  a  solvent 
corporation,  acting  in  good  faith,  may  deal 
with  it,  and  loan  it  money  and  take  security 
therefor,  and  that  the  subsequent  insolvency 
of  the  corporation  will  not  affect  their  rights 
of  action  to  recover  such  loans  or  enforce  their 
securities.  MuUanphv  8av,  Bank  v.  Schott^ 
135  III.  655. 

The  circuit  court  found  that  two  of  the 
judgment  notes,  for  $29,000  each  bad  their 
origin  in  loans  made  by  Henry  Fish  &  Sons 
to  the  insolvent  company, — one  on  June  13, 
1892,  and  the  other  on  October  4,  1892.  It 
held  that  the  taking  of  security  for  such 
loans,  by  way  of  warrants  of  attorney  to  con- 
fess judgment,  or  bv  way  of  judgment  notes, 
was  ineauitable  and  unauthoriz^  as  against 
the  creditors  of  the  Joliet  Enterprise  Com- 
pany, and  forbidden  by  law.  And  it  there- 
fore set  aside  and  annulled  the  judgment  as 
to  $58,000,  that  being  the  amount  of  the  prin- 
cipal debts  secured  by  said  two  notes. 

Upon  the  appeal  of  O'Donnell,  the  assignee 
of  the  insolvent  firm  of  Henry  Fish  &  Sons, 
the  appellate  court  held  otherwise  in  regard 
to  said  two  notes,  as  already  herein  suffi- 
ciently appears. 

The  two  loans  of  money  amounting  in  the 
aggregate  to  $58,000  were  made  bv  the  bank- 
ing firm  to  the  corporation  in  good  faith,  and 
the  judgment  notes  were  given  therefor  at  the 
time  that  the  loans  were  respectively  made. 
The  assets  of  the  corporation  were  not  dimin- 
ished by  the  transactions.  It  got  the  benefit 
of  the  moneys  so  borrowed,  and  they  were 
used  in  completing  the  new  plant  that  it  con- 
structed at  a  cost  of  some  $280,000.  and  in 
conducting  and  keeping  on  its  feet  its  lai;ge 
manufacturing  business.  The  banking  firm 
did  not  obtain,  or  anticipate  receiving  any 
advantage  to  itself  by  loaning  the  money  to 
the  corporation,  other  than  that  of  getting  in- 
terest on  the  money  that  it  loaned.  The  cor- 
poration, at  the  time  of  these  transactions, 
was  embarrassed  for  want  of  means,  in  fao 
insolvent,  in  the  sense  that  its  liabilities  ex- 
ceeded its  assets ;  and  it  was  forced  to  adopt 
various  temporary  shifts  and  expedients  for 
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the  purpose  of  raising  money.  At  the  same 
time,  it  was  a  f^oiug  concern,  had  an  exten- 
sive plant  which  had  cost  it  over  a  quarter 
of  a  million  of  dollars,  and  was  unencum- 
bered ;  was  employing  some  300  workmen ; 
had  on  hand  manufactured  products  worth 
about  $200,000 ;  and  was  doing  a  large  busi- 
ness, and  meeting  its  commercial  obliga- 
tions. The  securilies  that  were  given  by  the 
corporation  to  the  banking  firm — i.  e.  judg- 
ment notes — were  notoutsideof  the  usual  order 
of  things,  for  the  evidence  shows  that  it  was 
and  for  many  years  had  been  the  custom  and 
usage  of  the  banking  firm  to  require  judg 
ment  notes  in  all  cases  of  actual  and  absolute 
loans  of  monev,  and  that  the  same  custom  and 
usace  obtained  with  all  of  the  other  banks  and 
banking  firms  doing  business  in  the  city  of 
Jollet. 

There  is  a  marked  difference  between  a  case 
where  a  mortgage  or  other  preference  is  given 
by  an  insolvent  corporation  to  a  director  or 
officer  to  secure  a  pre- existing  indebtedness, 
and  a  case  like  this,  where  the  corporation, 
though  in  fact  insolvent,  in  the  sense  above 
stated,  is  a  going  corporation  that  is  seeking 
to  accomplish  the  objects  of  its  incorporation, 
and  the  security  is  given  to  directors  for 
monevs  actually  and  in  good  faith  loaned  at 
the  time  the  security  is  given  to  such  em- 
barrassed corporation,  and  for  its  benefit. 

In  Harts  v.  Brown,  77  111.  226,  the  coal 
company  had  expended  all  of  its  means  in 
sinking  a  shaft,  etc.,  and  owed  debts  to  the 
amount  of  from  $23,000  to  $33,000.  This 
court  held  that  the  directors  had  power  to 
borrow  money  from  one  of  their  number  and 
execute  to  him  a  mortgage  on  the  corporate 
property.  It  was  there  said  (p.  231)  :  "The 
companv  had  expended  all  their  means,  and 
had  failed  to  realize  their  expectations,  and 
had  reached  a  point  at  which  the  enterprise 
must  be  abandoned  unless  means  could  be 
procured  to  further  prosecute  the  work ;  and, 
so  far  as  we  can  see,  there  was  nothing  reck- 
less or  unbusinesslike  in  effecting  this  loan 
for  the  time,  at  the  rate  of  interest  or  on  the 
security  given.  They  all  seem  to  be  accord- 
ing to  the  usual  course  of  business. " 

In  Twin- Lick  Oil  (Jo.  v.  Marbury,  91  U.  S. 
587.  28  L.  ed.  329,  the  corporation  became 
very  much  embarrassed,  and  borrowed  money 
from  Marbury,  who  was  one  of  its  directors, 
and  secured  him  by  a  note  and  trust  deed. 
The  court  found  that  the  loan  was  made  in 
good  faith  to  assist  the  corporation  in  its 
embarrassments,  and  held  that  no  rule  of  law 
prohibited  a  director  from  loaning  money  to 
the  corporation  in  good  faith  when  it  was 
needed  for  its  benefit,  and  that  such  a  rule 
would  deprive  a  corporation  of  the  aid  of 
those  most  interested  in  it  and  most  likely  to 
render  it  assistance.  The  views  we  entertain 
in  respect  to  the  particular  matter  now  under 
consideration  are  well  expressed  in  certain 
language  used  by  Justice  Harlan  in  deliver- 
ing the  opinion  of  the  circuit  court  of  ap- 
peals in  the  late  case  of  Sutton  Mfg.  Co.  v. 
Hutchinson,  11  C.  C.  A.  320,  63  Fed.  Rep. 
496.  We  quote  the  language  referred  to, 
which  is  as  follows: 

**A  corporation  is  not  required,  by  any 
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duty  it  owes  to  creditors,  to  suspend  opera- 
tions the  moment  it  becomes  financially  em- 
barrassed, or  because  it  may  be  doubtful 
whether  the  objects  of  its  creation  can  be  at- 
tained b^  farther  effort  upon  its  part.  It  is 
in  the  line  of  right  and  of  duty  when  at- 
tempting, in  good  faith,  by  the  exercise  of 
its  lawful  powers  and  by  the  use  of  all  legiti- 
mate means,  to  preserve  its  active  existence, 
and  thereby  accomplish  the  objects  for  which 
it  was  created.  In  such  a  crisis  in  its  affairs, 
and  to  those  ends,  it  may  accept  financial  as- 
sistance from  one  of  its  directors,  and,  by  a 
mortgage  upon  its  property,  secure  the  imy- 
ment  of  money  then  loaned  or  advanced  by 
him,  or  in  that  mode  protect  him  against  lia- 
bility then  incurred  in  its  behalf  by  him." 
Of  course,  in  cases  of  that  kind,  a  court  of 
equity ,wi  11  closely  scrutinize  the  transaction, 
and,  in  a  contest  between  general  creditors 
and  a  director  or  managing  officer  who  takes 
a  mortgage  upon  its  property,  will  hold  the 
latter  to  clear  proof  that  the  mortgage  was 
executed  in  good  faith,  and  was  not  a  device 
to  enable  him  to  obtain  an  advantage  for  him- 
self over  those  interested  in  the  distribution 
of  the  mortgagor's  property.  Washburn  v. 
Oreen  {**  Ridiardson  v.  Oreen''),  183  U.  S.  30, 
43,  33  L.  ed.  516.  521 ;  Twin-Lick  Oil  0>.  v. 
Marbury,  91  U.  S.  587,  588,  23  L.  ed.  829. 
330. 

A  rule  that  would  prevent  directors  and 
officers  of  financially  embarrassed  corpora- 
tions, acting  in  good  faith  and  for  the  ap- 
oarent  benefit  of  such  corporations,  from 
lo  ning  them  money  and  at  the  sai2.e  time 
taking  from  them  security  for  repayment— 
the  terms  and  the  securities  being  such  as  are 
in  accord  with  the  usual  course  of  business — 
would  be  highly  injurious  to  corporations 
themselves,  and  frequently  detrimental  to  the 
interests  of  their  creditors.  The  line  of  de- 
marcation that  separates  valid  from  invalid 
preferences  to  directors  or  officers  of  insolvent 
corporations  lies  between  alreadv  incurred 
liabilities  and  liabilities  assumed  by  going 
corporations  at  the  time  the  security  is  given 
and  taken. 

In  our  opinion,  there  was  no  error  in  the 
ruling  of  the  appellate  court,  that  the  judg- 
ment notes  given  for  the  moneys  lent  and  ad- 
vanced on  June  13,  1892,  and  on  October  4, 
1892,  were  legal  and  valid  securities  and 
preferences,  even  as  against  the  claims  of  the 
general  creditors  of  the  corporation. 

It  is  not  intended  or  considered  that  any- 
thing herein  decided  or  said  is  in  conflict 
with  the  decisions  in  Beach  v.  Miller,  130  111. 
162,  and  subsequent  cases  in  line  therewith. 

Some  other  and  minor  objections  to  the  de- 
cree are  suggested,  but  we  think  that  a  part  of 
them  are,  in  principle,  disposed  of  by  what 
we  have  aleaay  said  ;  and  that  the  others  are 
not  well  taken,  and  do  not  require  special 
notice. 

With  the  slight  modification  in  the  direc- 
tions to  the  circuit  court  that  has  already 
been  adverted  to,  the  judgment  and  order  of  the 
Appellate  Court  are  affirmed.  The  plaintiff  in 
error  will  pay  the  costs  made  in  thif- 
court. 
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Chauncey  J.  BLAIR  et  aL,  Appts., 

V. 

ILLINOIS  STEEL  COMPANY  et  al. 

(159  lU.  860.) 

1.   Jurisdiction  to  set  a4rtde  a  trust  deed 

i8  acquired  although  complainants  in  the  origi- 
nal bill  in  which  such  relief  was  sought  were  not 
judgment  creditors  of  the  grantor,  where  a  cross 
bill  to  foreclose  the  deed  is  filed  in  the  suit,  mak- 
ing numerous  parties  defendant  with  a  require- 
ment to  answer,  which  they  do  by  attacking  the 
deed,  and  upon  issues  so  formed  the  question  of 
the  validity  of  the  deed  is  submitted  by  the 
parties  for  decision. 

IB.  Creditors  whose  executions  cannot 
be  levied  upon  their  debtor^s  property  be- 
cause it  is  in  the  hands  of  a  receiver  are  not, 
because  of  failure  to  levy  executions,  precluded 
from  attacking  the  validity  of  a  deed  of  trust 
which  bad  been  given  by  the  debtor  as  being 
in  fraud  of  their  rights. 

■3*  A  defendant  who  is  broug^ht  into  a 
suit  by  cross  bill  may  himself  file  a  cross  bill 
where  it  is  necessary  to  do  complete  Justice  and 
terminate  the  litigation,  under  a  statute  provid- 
ing that  any  defendant  may,  after  filing  bis  an- 
swer, exhibit  and  file  his  cross  bill. 

-4.  The  fllin^f  in  a  suit  to  dissolve  a  cor- 
poration and  close  up  its  business,  of 
cross  bills  .in  the  nature  of  creditor's  bills, 
and  of  prayers  to  set  aside  a  deed  of  trust  on  the 
property,  will  not  operate  to  give  the  creditors 
prajring  such  relief  preference  over  the  other 
creditors  of  the  corporation. 

5.  A  preference  griven  by  deed  of  trust 
to  a  creditor  of  an  insolvent  corporation  is  not 
avoided  by  the  fact  that  the  creditor  is  an  aunt 
of  some  of  the  directors. 

6*  A  sale  of  property  in  a  suit  to  wind 
up  an  insolvent  corporation  is  not  made 
subject  to  the  provisions,  as  to  redemption,  in  a 
statute  governing  sales  in  foreclosure  proceed- 
ings or  under  decrees  for  the  payment  of  money, 
by  the  fact  that  in  the  suit  are  filed  cross  bills 
seeking  preferences  in  the  assets,  if  the  decree 
refuses  to  recognize  such  claims,  but  leaves  the 
assets  unencumbered  thereby. 

'7.  A  deed  of  trust  by  an  insolvent  cor- 
poration preferring  certain  creditors 
will  not  be  rendered  void  by  the  fact  that  their 
claims  were  guaranteed  by  directors  of  the  cor- 
poration, unless  they  are  shown  to  be  able  to 
respond  to  the  demands;  nor  by  the  fact  that  the 
preference  was  given  without  the  knowledge  of 
the  creditors,  unless  it  is  shown  that  it  was  for 
the  benefit  of  the  directors  rather  than  of  the 
creditors. 

(January  20, 1896.) 

APPEAL  by  defendant  trustee  and  the  bene- 
flciaries  under  a  deed  of  trust  given  by  the 
^oliet  Enterprise  CompaDy  from  a  decree  of 
the  Appellate  Court,  Siecond  District,  afflrm- 
in>!j  a  decree  of  the  Circuit  Court  for  Will 
County  setting  aside  a  trust  deed  as  being  in 
fraud  of  creditors.     Reversed, 

Statement  by  Wilkin,  J.  : 
On  December  30,  1892,  the  Will   County 
National  Bank  and  Joseph  Stephen  filed  their 
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bill  in  the  circuit  court  of  Will  county,  al- 
leging, among  other  things,  that  the  com- 
plainant Stephen  had  recovered  a  judgment 
against  the  Joliet  Enterprise  Company,  a  cor- 
poration of  this  state  engaged  in  manufactur- 
ing barbed  wire  at  Joliet,  that  execution  had 
been  issued  and  returned  unsatisfied,  and  that 
said  corporation  was  insolvent,  and  praying 
for  the  appointment  of  a  receiver,  the  dis- 
solution of  the  corporation,  the  ascertainment 
and  enforcement  of  the  individual  liability 
of  the  stockholders  and  directors,  and  for 
such  other,  further,  and  different  relief  as 
might  be  agreeable  to  equity.  On  Decem- 
ber 24,  1892.  the  Cleveland  Rolling-Mill 
Company  and  the  Illinois  Steel  Com{)any 
filed  their  bill  in  the  said  court,  alleging, 
among  other  things,  that  the  Cleveland  Koll- 
ing-Mill  Company  had  recovered  a  j-udgment 
against  the  Joliet  Enterprise  Company,  De- 
cember 1,  1892,  for  $17,464.67,  on  which 
execution  was  immediately  issued,  and  which 
remained  wholly  unpaid  and  unsatisfied ; 
that  said  Joliet  Enterprise  Company  was  also 
indebted  to  the  Illinois  Steel  Company  in 
the  sum  of  $169,751.04;  that  Charles  M. 
Fish,  George  M.  Fish,  Henry  M.  Fish,  Fran- 
cis H.  Council,  and  John  T.  Brooks  were  di- 
rectors and  officers  of  said  Joliet  Enterprise 
Company ;  that  said  directors  Charles  M. 
Fish,  George  M.  Fish,  and  Henry  M.  Fish, 
together  with  Henry  Fish,  their  father,  com- 
posed the  firm  of  Henry  Fish  &  Sons ;  that 
on  November  30,  1892,  the  defendant  corpo-  • 
ration  confessed  judgment  in  said  circuit 
court  in  favor  of  said  firm  of  Henry  Fish  & 
Sons  for  $176,420.96,  on  which  execution 
immediately  issued,  and  was  levied  on  all 
the  property  of  the  corporation ;  that  on  the 
same  day  said  corporation  executed  and  de- 
livered a  trust  deed  to  Chauncey  J.  Blair, 
trustee,  securing  various  creditors,  to  the 
amount  of  about  $159,000;  that  said  corpo- 
ration at  that  time  was,  and  for  many  months, 
prior  thereto  had  been,  insolvent;  and  that 
said  confession  of  judgment  and  trust  deed 
were  unlawful  attempts  to  prefer  creditors, 
and  praying  that  James  L.  O'Donnell,  as- 
signee of  said  firm  of  Henry  Fish  &  Sons, 
insolvents,  should  be  enjoined  from  enforc- 
ing said  judgment,  and  that  the  judgment  and 
trust  deed  should  be  set  aside  and  declared 
null  and  void  ;  that  the  trust  deed  be  decreed 
to  be  a  general  assignment  for  the  benefit  of 
creditors ;  that  the  assets  of  the  corporation 
should  be  marshaled,  administered,  and  dis- 
tributed among  all  the  creditors  of  the  cor- 
poration ;  that  liabilities  of  the  stockholders, 
directors,  and  officers  should  be  determined 
and  enforced  ;  and  that  complainants  mi^ht 
have  such  other  and  further  relief  as  to  equity 
should  seem  meet.  The  whole  property  of 
the  corporation,  except  such  as  was  in  the 
custody  of  the  sheriff,  under  the  execution 
in  favor  of  Henry  Fish  <&  Sons  and  certain 
attachment  writs,  had  been  in  the  possession 
of  a  receiver,  appointed  under  a  bill  filed  in 
the  United  States  court ;  but  on  the  same  day 
that  said  bill  of  the  Cleveland  Rolling-Mill 
Company  and  the  Illinois  Steel  Company  was 
filed,  the  bill  filed  in  the  United  States  cir- 
cuit court  was  dismissed  for  want  of  juris- 
diction, and  George  H.  Munroe,  the  former 
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receiver,  was  appointed  receiver  under  said 
bill  of  the  Cleveland  Rollinsr-Mill  Company 
and  the  Illinois  Steel  Company,  and  took 
possession  as  such.  On  December  30,  1892, 
the  court,  on  its  own  motion,  and  in  pursu- 
ance of  the  stipuiation  and  aj^reement  of  par- 
ties, consolidated  tlie  two  suits  so  be^un  in 
the  Will  county  circuit  court,  and  the  ap- 
pointment of  Munroe  as  receiver  was  ex- 
tended over  both.  The  Joliet  Enterprise 
Company  was  defaulted  on  the  bill  to  wind 
up  the  corporation,  but  answered  the  bill 
which  questioned  the  judgment  confessed  and 
the  trust  deed,  and  contested  that  bi  1 1.  James 
L.  O'Donnell,  assignee  for  Henry  Fish  & 
Suns,  in  his  answer,  claimed  the  right  to  en- 
force the  judgment  in  favor  of  that  firm  for 
the  full  amount  for  the  benefit  of  their  cred- 
itors. The  trustee  and  beneficiaries  under 
the  trust  deed,  in  their  answer,  claimed  the 
benefiu  conferred  by  the  trust  deed,  and  in- 
sisted on  its  validity.  A  cross  bill  was  also 
filed  by  Chauncey  J.  Blair,  trustee,  and  cer- 
tain of  the  beneficiaries  named  in  the  trust 
deed  for  the  foreclosure  of  the  same.  The 
Clevelaud  Rolling-Mi  11  Company  and  the 
Illinois  Steel  Company  answered  the  cross 
bill,  challenging  the  validity  of  the  trust 
deed,  and  setting  out  substantially  the  same 
matters  averred  in  their  original  bill  con- 
cerning it.  Joseph  S.  Wiley  and  the  Ashley 
Wire  Company  were  brought  in  as  defend- 
ants in  said  cross  bill  filed  to  foreclose  the 
trust  deed,  and  they  answered  and  filed  a 
cross  bill  thereto,  alleging  the  recovery  of 
iiidgments  in  their  favor  against  the  Joliet 
Enterprise  Company,  and  averring  that  no 
execution  had  issued  because  the  properly 
of  the  corporation  was  in  the  hands' of  a  re- 
ceiver, and  that  the  trust  deed  was  an  un- 
lawful preference,  and  not  authorized,  and 
praying  that  it  should  be  set  aside  and  de- 
clared null  and  void.  Afterwards  said  Joseph 
S.  Wiley  and  the  Ashley  Wire  Company 
were,  by  order  of  the  court,  admitted  as  com- 
plainants in  the  bill  of  the  Will  County  Na- 
tional Bank  and  Joseph  Stephen  ;  and  on  the 
hearing  of  the  cause  said  Joseph  S.  Wiley 
filed  an  intervening  petition,  setting  out  the 
recovery  of  his  judgment,  and  asking  to  be 
made  a  party  complainant  with  the  Cleve- 
land Rolling-Mill  Company  and  the  Illinois 
Steel  Company  in  their  bill.  The  prayer  of 
the  petition  was  granted,  and  said  Joseph 
S.  Wiley  filed  a  supplemental  bill  to  said 
bill  of  the  Cleveland  Rolling- Mi  11  Company 
and  the  Illinois  Steel  Company,  alleging  that 
he  recovered  said  judgment,  and  that  no  ex- 
ecution was  issue<l  because  the  property  of 
the  Joliet  Enterprise  Company  was  in  the 
hands  of  a  receiver,  as  aforesaid. 

As  a  result  of  the  hearing  the  court  found 
that  the  judgment  recovered  by  confession  in 
favor  of  the  firm  of  Henry  Fish  &  Sons  was 
based  upon  six  judgment  notes  of  the  Joliet 
Enterprise  Company,  for  |29, 000  each,  which 
were  given  for  money  actually  loaned  to 
said  corporation  by  said  Henry  Fish  &  Sons ; 
that  said  corporation  was  insolvent  March 
31,  1892,  and  thereafter  the  directors  had  no 
right  to  loan  it  money  and  take  judgment 
no'tes  therefor ;  that  four  of  said  judi;ment 
notes  were  renewals  of  like  notes  for  loans 
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made  before  March  31,  1892,  and  two  were 
for  loans  made  after  that  date ;  that  the  cor- 
poration had  no  power  to  make  said  last  two 
judgment  notes,  because  three  members  of 
said  banking  firm  were  members  of  the  cor- 
poration ;  that  i;i,000,  included  in  the  judg- 
ment as  attorney's  fees,  could  not  be  sus- 
tained,  and  that  $1,420.96  was  wrongfully 
included  as  interest;  and  it  was  decreed  that 
said  judgment  should  stand  for  $116,000  only, 
the  principal  of  the  four  notes  held  valid. 
The  findings  concerning  the  trust  deed,  and 
the  rights  of  the  beneficiaries  thereuodcr, 
were  that  the  several  debts  secured  by  the 
trust  deed  were  all  evidenced  by  notes  of  the 
Joliet  Enterprise  Company ;  that  the  dcbta^ 
were  not  created  when  the  trust  deed  was 
made,  but  had  existed  a  considerable  time; 
that  neither  the  trustee  nor  any  beneficiary 
knew  of  the  execution  and  recording  of  the 
trust  deed,  until  after  it  was  executed  and 
recorded  by  the  ofiicers  of  the  corporation ; 
that  in  every  case,  except  that  of  Cornelia 
A.  Miller,  two  or  more  members  of  the  bank- 
ing firm  of  Henry  Pish  &  Sons,  who  were 
also  directors  of  the  corporation,  were  bound 
as  guarantors  for  the  payment  of  the  indebt- 
edness, by  written  guaranties  indorsed  on  the 
notes :  that,  as  to  such  debts  so  guaranteed, 
the  trust  deed  was  an  unlawful  attempt  on 
the  part  of  the  directors  to  secure  indebt^- 
ness  for  which  thev  were  personally  liable: 
that  on  November  30,  1892,  the  same  day  the 
trust  deed  was  made,  the  corporation  paid  to 
Cornelia  A.  Miller,  on  her  note,  $4,500.  leav- 
ing due  her  $500  and  interest ;  that  judgment 
was  confessed  on  said  note  for  $621.35,  which 
included  $50  attorney's  fees:  that  said  at- 
torney's fees  should  not  be  allowed  ;  and  that 
she  had  a  right  to  rely  on  the  trust  deeti  to 
the  amount  of  $508  and  interest  due.  The 
cross  bill  to  foreclose  the  trust  deed  was  there- 
fore dismissed,  with  costs,  for  want  of  eq- 
uity, except  as  to  said  Cornelia  A.  Miller, 
ana  except  as  to  her  the  trust  deed  was  held 
to  be  an  illegal  and  fraudulent  preference, 
and  was  set  aside  and  canceled. 

From  the  decree  that  was  rendered  by  the 
circuit  court  an  appeal  was  taken  to  the  ap- 
pellate court  for  the  second  district  by  James 
L.  0*Donnell,assignee  of  Henry  Fish  &  Sons, 
by  Chauncey  J.  Blair,  trustee,  and  by  the 
Merchants'  National  Bank  of  Chicago,  tlie 
American  Trust  &  Savings  Bank  of  Chicago, 
the  Third  National  Bank  of  New  York,  tlie 
Will  County  National  Bank,  the  First  Na- 
tional Bank  of  Joliet,  and  the  Washburn  <& 
Moen  Manufacturing  Company,  whose  claims- 
were  secured  by  the  trust  d^.  In  the  ap- 
pellate court  numerous  errors  were  assigned 
by  the  there  appellants,  and  cross  errors  were 
assigned  by  the  Illinois  Steel  Company  and 
by  others.  By  the  judgment  of  the  appel- 
late court  the  decree  of  the  circuit  court  waa 
afllrmed  in  all  respects,  except  as  to  the  judg- 
ment bv  confession  in  favor  of  the  firm  of 
Henry  Fish  &  Sons  against  the  Joliet  Enter- 
prise Company,  and  as  to  such  judgment  the 
decree  was  reversed  (53  111.  App.  314).  and 
the  cause  remanded,  with  directions  to  sustain- 
said  judgment  for  the  amount  for  which  the- 
same  was  entered,  except  $1,420.96.  wbich- 
had  been  erroneously  included  as  inten^t,. 
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and  which  was  ordered  to  be  deducted  as  of 
the  date  of  said  judgment,  leaving  said  judg- 
ment as  of  such  date  at  the  sum  of  $175,000. 
and  which  iudgment,  with  Interest  thereon, 
was  ordered  to  be  preserved  as  a  lien  upon 
the  property  of  the  Joliet  Enterprise  Com- 
pany, in  favor  of  said  firm  of  Henry  Fish 
<&  Sons  and  their  assignee,  under  the  judg- 
ment, execution,  and  levy. 

The  present  appeal  is  by  Chauncey  J.  Blair, 
trustee,  and  the  Merchants'  National  Bank 
of  Chicago,  the  American  Trust  &  Savings 
Bank  of  Chicago,  the  Third  National  Bank 
of  New  York,  the  Will  County  National 
Bank,  the  First  National  Bank  of  Joliet,  and 
the  Washburn  &  Moen  Manufacturing  Com- 
pany, beneficiaries  under  the  trust  deed  exe- 
cuted by  the  Joliet  Enterprise  Company  to 
said  Blair  as  trustee. 

Mr.  Georg^e  S.  Houee,  with  Mr.  E.  A. 
Otis,  for  appellants: 

The  power  of  an  insolvent  corporation  to  se- 
cure any  bona  fide  creditor  by  conveyance  or 
mortgage  of  its  property,  even  though  it  may 
result  in  a  preference  of  one  creditor  over  an- 
other, is  no  longer  an  open  question  in  this 
state. 

Reichtmld  v.  Commercial  Hotel  Co,  106  111. 
489;  Bouton  v.  Smith,  113  111.  481;  B^rch  v. 
West,  134  111.  258;  Ragland  v.  McFall,  187  111. 
81:  Glover  v.  I.ee,  140  111.  102. 

The  general  current  of  authority  as  an- 
nounced by  decisions  of  courts  of  last  resort  in 
a  great  majority  of  the  states, .is  that,  in  the 
absence  of  a  statute,  the  corporation  may  give 
a  preference  to  one  creditor  over  another,  pro- 
vided there  is  no  fraud  practiced,  nor  any 
attempt  by  any  one  occupying  a  fiduciary  rela- 
tion toward  it  to  obtain  an  undue  advantage  or 
preference  in  his  own  favor. 

Ringo  v.  Biscoe,  13  Ark.  568:  Bank  of  Mont- 
real V.  J.  E.  Potts  Salt  &  L.  Co.  90  Mich.  345; 
Buell  V.  Buckingham,  16  Iowa,  284;  85  Am. 
Dec.  516;  Planter's  Bank  v.  Whittle,  78  Va. 
737;  Dona  v.  Bank  of  United  States,  5  Walts 
&  S.  223;  State  v.  Bank  of  Maryland,  6  Gill 
&  J.  205,  26  Am.  Dec.  561:  CaUin  v.  Eagle 
Bank,  6  Conn.  238;  WHkins(m  v.  Bauerle,  41 
N.  J.  Eq.  635:  Gould  v.  Little  Rock,  M.  R. 
cfe  T.  R.  Co.  53  Fed.  Rep.  680;  Warren  v. 
First  Nat.  Bank,  149  111.  9,  25  L.  R.  A.  746. 

The  fact  that  the  indebtedness  secured  by 
the  Blair  trust  deed  was  further  evidenced  by 
the  guaranty  of  Henry  Fish  &  Sons  did  not  in 
any  manner  affect  the  power  of  the  creditors 
to  demand,  or  of  the  corporation  to  give,  other 
security  for  its  payment. 

A  sale  or  conveyance  of  property  will  not 
be  set  aside  for  constructive  fraud  on  the 
part  of  the  grantor  alone,  but  both  the  grantor 
and  the  grantee  must  be  shown  to  have  par- 
ticipated in  the  fraudulent  intent  before  relief 
will  be  granted  against  it. 

Schroeder  v.  WaUh,  120  111.  408;  Batch  v. 
Jordan,  74  111.  414;  Phelps  v.  Curts,  80  111. 
109;  Bump,  Fraud.  Conv.  p.  195;  Reehling  v. 
Byers,  94  Pa.  316;  Dudley  v.  Danforth,  61  N. 
Y.  626;  National  Tube  Works  Co.  v.  Ring  Re- 
fngerating  &  Ice  Mach.  Co.  118  Mo.  865. 

The  directors  of  the  Joliet  Enterprise  Com- 
pany, Who  were  liable  as  guarantors,  could  not 
bv  payment  of  such  debts  be  subrogated  to  the 
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rights  of  the  beneficiaries  named  in  the  deed  of 
trust. 

Sheldon,  Subrogation,  §44;  JDecinev.  Hark- 
ness,  117  111.  145;  Milwaukee  dk  M.  R.  Co.  v. 
Sautter,  80  U.  S.  18  Wall  517.  20  L.  ed.  548. 

Security  given  for  a  bona  fide  pre  existing 
debt  is  not  to  be  held  invalid  for  the  sole  rea- 
son that  the  corporate  oflScers  are  personally 
liable  for  its  payment, 

Duncomb  v.  New  York,  H.  dh  N.  R.  Co.  88 
N.  Y.  1;  Re  Wincham  Shipbuilding,  Boiler  cfc 
8.  Co.  L  R.  9  Ch.  Div.  822. 

The  oflScers  are  not  trustees  in  the  sense  in 
which  that  term  is  used  by  courts  of  chancery, 
and  they  still  have  the  full  power  of  disposi- 
tion and  control  of  the  corporate  property  and 
assets. 

Wairen  v.  First  Nat.  Bank,  supra;  Hospes 
V.  Northwestern  Mfg.  cfc  Car  Co.  48  Minn.  174, 
15  L.  R.  A.  470;  Fogg  v.  Blair,  188  U.  S.  584, 
38  L.  ed.  721. 

A  deed  to  a  trustee  for  the  benefit  of  bona 
fide  creditors  will  be  presumed  to  have  been 
accepted  by  them  in  the  absence  of  proof  that 
they  refused  to  accept  it. 

Brooks  V.  Marbury,  24  U.  S.  U  Wheat.  78„ 
6  L.  ed.  428;  Dale  v.  Lincoln,  62  111.  22; 
Weber  y.  Christen,  121  111.  91. 

The  decree  below  directs  the  receiver  to  sell 
the  property  of  the  insolvent  corporation  with- 
out  redemption,  which  is  directly  contrary  to 
the  decision  in  Locey  Coal  Mines  v.  Chicago, 
W.  d;  V.  Coal  Co.  131  111.  9,  8  L.  R.  A.  598. 
On  petition  for  rehearing. 

In  this  state  under  our  general  incorporation 
act  the  board  of  directors  are  invested  with  the- 
exercise  of  all  corporate  powers. 

Beach  v.  Miller,  130  111.  162;  Gottlieb  v. 
Miller,  154111.  44;  Foggy.  Blair,  183  U.  S.534. 
88  L.  ed.  721:  Hollim  v.  Brierfield  Coal  db  L 
Co.  150  U.  S.  885,  87  L.  ed.  1117. 

There  is  no  lack  of  power  in  the  directors  of 
an  insolvent  corporation  to  give  preferences  to- 
debts  due  themselves,  and  such  preferences 
will  stand  unless  called  in  question  in  a  court 
of  equity  by  a  party  having  the  right  to  make 
the  claim. 

It  is  the  vice  as  to  this  question  of  po^er  in 
the  opinion  that  leads  the  court  to  seemingly 
ignore  the  rights  of  the  beneficiaries,  and.  ac- 
cepting as  granted  that  the  act  done  is  for  the- 
advantage  of  the  directors,  who  are  guarantors, 
bold  the  trust  deed  as  invalid.  The  rights- 
of  the  beneficiaries  constitute  an  important 
factor  in  this  transaction,  and  should  be  con- 
sidered. 

Lowry  Bkg.  Co.  v.  Empire  Lumber  Co.  91 
Ga.  624;  Weilil  v.  Atlar^ta  Furniture  Mfg.  Co^ 
b9  Ga.  297:  Goodyear  Rubber  Co.  v.  George  D. 
Scott  Co.  96  Ala.  439;  Henderson  v.  Indiana 
Trust  Co.  (Ind.)  40  N.  E.  516. 

Any  direct  creditor  of  an  insolvent  corpora- 
tion created  and  existing  in  good  faith  has  the* 
right  under  the  law  to  obtain  and  receive  se- 
curity for  his  debt  even  to  the  exhaustion  of 
the  entire  estate  of  the  inaolvent  creditor. 

The  fact  that  these  directors  were  liable  per- 
sonally on  these  notes,  as  guarantors,  is  and 
was  a'mere  incident.  The  securing  of  these 
notes  by  the  trust  deed  may  or  may  not  be  of 
benefit  and  advantage  to  these  directors;  but,, 
be  that  as  it  may,  it  is  not  such  an  act  as  is- 
brought  within  the  principle  governing,  for 
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tbe  reasoD  that  the  act  works  or  results  in  no 
injury  to  the  other  creditors  of  the  corporation 
whereby  there  exists  right  of  complaint  to  such 
•creditors. 

Sanford  Fork  <fe  T.  Co,  v.  Hoioe,  B,  &  Co. 
157  U.  S.  312.  89  L.  ed.  713  (1895);  Warren  v. 
First  Nat.  Bank,  149  HI.  9.  25  L.  R.  A.  746. 

Messrs,  Williame,  Holt,  ft  Wheeler, 
with  Mr,  E.  Parmalee  Prentice,  for  ap- 
pellees: 

The  deed  of  trust  to  Blair  is  void  as  an  at- 
tempt by  an  insolvent  corporation  to  prefer  its 
officers. 

Aticater  v.  Amefican  Exch.  Nat.  Bank,  40 
111.  App.  501;  Beach  v.  MiUei\  180  111.  162; 
Roseboom  v.  Whittaker,  132  Hi.  81. 

The  time  has  long  since  passed  when  the 
directors  in  their  own  interest  can  defend  their 
own  acts.  They  cannot  be  heard  in  this  court 
to  claim  what  the  trust  deed  would  give  to 
them,  but  their  plan  has  been  so  conceived 
that  other  persons,  represented  bv  Mr.  Blair, 
will  be  here,  and  will  speak  in  their  interest. 
We  do  not  believe  that  the  eves  of  the  court  of 
equity,  looking  into  the  merUsof  a  transaction, 
will  be  blinded  by  any  such  circuity  of  action 
4is  that  which  is  here  shown. 

Consolidated  Tank  Line  Co.  v.  Kansas  City 
Varnish  Co.  451Fed.  Rep.  7;  Hutchinson  v.  Sut- 
ton Mfg.  Co.  57  Fed.  Rep.  998;  Corey  v.  Wads- 
worth,  99  Ala.  68,  23  L.  K  A.  618;  Olney  v. 
Conanicut  Land  Co.  16  R.  I.  597,  5  L.  R.  A. 
861 :  Goodyear  Rubber  Co.  v.  George  D.  Scott  Co. 
96  Ala.  439;  Lowry  Bkg.  Co.  v.  Empire  Lum- 
ber Co,  91  Ga.  624;  Cook,  Stock  &  Stockhold- 
■ers,  i^^  661  et  seq.;  Sicardi  v.  Keystone  Oil  Co. 
1  Pa*. 'Adv.  R.  710(1892);  Corbett  v.  Woodward, 
5  Sawy.  408;  Wait,  Insolvent  Corp.  t^§  156, 
157. 

Under  the  25th  section  of  the  incorporation 
act  of  this  state  a  bill  such  as  that  which  is 
now  before  this  court  may  be  filed  by  a  simple 
contract  creditor,  and  the  court  below  had  full 
authority  to  entertain  the  case  so  made. 

Woolrertan  v.  Taylor,  182111.  197;  TalcoUv. 
Grant  Wire  dh  S.  Co.  88  111.  App.  155;  Wool- 
verton  v.  George  B.  Taylor  Co.  48  111.  App. 
424. 

The  bill  filed  by  complainants  in  the  court 
below  prayed  that  the  various  conveyances  and 
payments  made  by  the  Enterprise  Company  on 
the30lh  of  November,  1892,  should  be  declared 
in  effect  to  be  a  voluntair  assignment  for  the 
benefit  of  creditors.  Wnether  complaindnts 
succeed  in  their  contention  upon  this  point  or 
not,  it  nevertheless  remains  true  that  the  court 
has  jurisdiction  to  hear  and  to  decide  upon  the 
question  which  is  thus  presented  to  it. 

Roseboom  v.  Wliittaker,  88  III.  App.  442. 

Some  trust  unquestionably  exists. 

Beach  v.  Miller,  180  111.  162. 

The  le^al  title  and  the  disposition  of  the 
property  belong,  to  such  extent  as  shall  be  de- 
-clared  by  the  court,  to  the  corporation  and  its 
officers.  The  beneficial  interest  is  in  the  cred- 
itors. 

Lindanerv.  Lang,  29  III.  App.  188;  //a/i- 
ehett  V.  Waterbury,  115  111.  220. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court : 
In  deciding  this  case  upon  the  former  hear- 
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ing,  after  making  the  foregoing  statement  of 
facts,  we  said: 

"^This  appeal  brings  before  us  so  much  of 
the  order  and  judgment  of  the  appellate  court 
as  affirms  those  portions  of  the  decree  ren- 
dered by  the  circuit  court  of  Will  county, 
in  the  consolidated  cause,  that  have  reference 
to  the  trust  deed  dated  November  30,  1892. 
Appellants  challenge  the  rig)it  of  appellees, 
and  especially  that  of  the  Illinois  Steel  Com- 
panv,  to  question  the  validity  of  the  trust 
deed,  and  also  seem  to  call  in  question  the 
jurisdiction  and  right  of  the  court,  under 
the  pleadings  and  proofs,  to  decree  the  in- 
validity of  such  trust  deed,  and  the  relief 
that  it  granted.  We  do  not  deem  it  neces- 
sary to  inquire  whether  or  not  the  Cleveland 
Rolling-Mill  Company  and  the  Illinois  Steel 
Company,  or  either  of  them,  had  so  ex- 
hausted their  remedies  at  law  as  to  entitle 
them,  under  their  original  bill,  to  set  aside 
said  trust  deed  in  a  court  of  chancery.  Ap- 
pellants answered  said  original  bill,  and 
then,  on  Februarv  9,  1893,  exhibited  their 
cross  bill  to  foreclose  the  trust  deed,  and  the 
Cleveland  Rolling-Mill  Company,  the  Illi- 
nois Steel  Company,  Joseph  S.  Wiley,  the 
Ashley  Wire  Company,  and  very  numerous 
other  persons,  firms,  and  corporations,  were, 
by  appellants,  made  parties  defendant  to  the 
said  cross  bill,  and  required  to  answer  tbe 
same.  Tnis  they  did,  and  they  interposed, 
by  way  of  defense  to  the  cross  suit,  substan- 
tially the  same  matters  that  had  been  alleged 
in  the  original- bill,  and  made  substantially 
the  same  objections  to  the  validity  of  the 
trust  deed ;  and  thereupon  appellants  filed  a 
replication  to  these  answers,  and  the  issues 
thus  formed  as  to  the  validity  of  the  trust 
deed  were  by  the  parties  submitted  to  the 
decision  of  the  chancellor  at  the  hearing  of 
the  consolidated  cause.  We  think  that  the 
circuit  CQurt,  under  the  circumstances,  had 
power  and  authority  to  adjudicate  in  re- 
spect to  the  matters  thus  submitted  to  it, 
and  this,  even  though  all  or  some  of  the  de- 
fendants to  the  cross  bill  were  but  simple- 
contract  creditors  of  the  Joliet  Enterprise 
Company.  But,  even  assuming  that  the  ques- 
tion of  the  validity  of  the  trust  deed  could 
not  be  raised  in  chancery,  even  by  way  of 
defense,  by  a  creditor  of  the  Enterprise  Com- 
pany, without  such  creditor  had  first  reduced 
his  claim  to  a  judgment,  and  had  exhausted 
all  legal  remedies  for  its  collection,  jet  the 
record  before  us  shows  that  the  Cleveland 
Rolling-Mill  Company  not  only  recovered  a 
judgment  at  law  for  its  demand  of  $17,464.67 
and  had  an  execution  issued  thereon,  on  De- 
cember 1,  1892.  on  which  the  sheriff,  on 
December  24,  1892,  indorsed  a  return  of  *  No 
property  found, '  but  that  said  execution  and 
return  were,  on  January  6,  1893,  filed  in  the 
office  of  the  clerk  of  the  circuit  court :  and 
that  the  demands  of  the  Ashley  Wire  Com- 
pany and  Joseph  8.  Wiley  were  reduced  to 
judgments  on  January  28,  1893,  and  that  no 
executions  were  issued  on  said  judgments, 
because  all  the  property  of  the  Joliet  Enter- 
prise Company  then  was,  and  for  a  long  time 
had  been,  in  the  hands  of  a  receiver,  and  in 
the  custody  of  the  court.    There  may  be  some 
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•question  as  to  the  sufflcieDcy  of  the  return 
on  the  execution,  based  on  the  jud)2:ment  for 
$17,464.67,  but  there  can  be  no  question  but 
tliat  the  Ashley  Wire  Company  and  Wiley 
had  a  clear  right  to  contest  the  trust  deed. 
When  their  juclgments  were  recovered,  all 
the  property  of  the  Enterprise  Company  was 
in  the  custody  of  the  law,  in  charge  of  the 
receiver  in  the  consolidated  suit,  composed 
of  the  winding  up  bill  exhibited  by  the  Will 
County  National  Bank  and  Stephen  and  the 
subsequent  bill  of  the  Rolling- Mill  Company 
and  the  Steel  Company ;  and  in  that  state  of 
the  case,  the  issuance  and  attempted  levy  of 
executions  would  have  been  a  vain  and  idle 
<jeremony,  and  probably  a  contempt  of  court. 
In  Steere  v.  Hoagland,  89  111.  264,  this  court 
said  that  the  general  rule  was  that  there  must 
be  a  jud>(ment  and  a  return  of  no  property 
before  a  creditors*  bill  will  be  entertained, 
yet  that  to  that  rule  there  were  well -recog- 
nized exceptions ;  and  the  case  of  a  deceas^ 
debtor  was  there  held  to  be  one  of  the  excep- 
tions, since,  under  our  statutes,  an  execution 
cannot  issue  against  an  administrator  so  as 
to  reach  personal  assets.  The  same  principle 
has  application  in  ths  case  at  bar.  Where 
a  debtor  corporation  is  insolvent,  and  all  its 
property  is  in  the  hands  of  a  receiver  in  a 
suit  in  equity,  brought  under  section  25, 
chap.  32.  Kev.  Stat.,  for  the  purpose  of  dis- 
solving and  closing  up  the  business  of  such 
•corporation,  the  case  is  one  of  an  exception 
to  the  general  rule  that  there  must  be  a  re- 
turn of  nulla  bona  upon  which  to  base  the 
right  of  a  creditor  to  contest  in  equity  a 
transfer  of  property  made  by  the  debtor. 

**  There  can  be  no  doubt  but  that  the  decree 
dismissing  the  cross  bill  to  foreclose  was 
fully  authorized  by  the  issues  formed  there- 
in ;  and  to  any  question  made  as  to  the  au- 
thority of  the  court  to  grant  the  affirmative 
relief  of  decreeing  the  cancelation  of  the 
trust  deed,  it  is  a  sufficient  answer  to  say  that 
the  Ashley  Wire  Company  and  Wiley  not 
only  interposed  answers  to  the  cross  bill  to 
foreclose,  but  also  each  filed  a  cross  bill, 
praying  that  the  trust  deed  should  be  set 
asiae  and  declared  null  and  void,  and  that 
Wiley  afterwards  filed  a  supplemental  bill 
of  like  tenor,  and  that  appellants  answered, 
And  Jssues  were  formed  upon  such  bills.  In 
this  state  of  the  case  it  is  hardly  worth  while 
to  inquire  whether  or  not  it  was  proper  prac- 
tice to  allow  the  filing  of  cross  bills  to  a 
cross  bill.  It  may  be  remarked,  however, 
that  the  statute  provides  that  any  defendant 


erty  of  the  insolvent  corporation  was  in 
the  possession  and  control  of  the  receiver, 
appointed  as  well  in  the  winding-up  suit 
brought  by  the  Will  County  Bank  and  Ste- 
phen aS  in  the  suit  of  the  Illinois  Steel  Com- 
pany et  al.  that  had  been  consolidated  with 
it.  The  prayer  of  the  winding-up  bill  was 
that  a  decree  should  be  entered  dissolving  the 
insolvent  corporation,  and  for  an  accounting 
of  all  such  matters  wherein  an  account  was 
necessary,  and  for  the  appointment  of  a  re- 
ceiver under  the  statute,  with  authority  to 
close  up  its  affairs,  and  for  such  further 
and  other  relief  in  the  premises  as  should 
be  agreeable  to  eouity  and  good  conscience. 
The  whole  consolidated  cause  was  submitted 
to  the  court, — the  two  original  bills,  and  the 
various  cross  bills, — and  the  issues  formed 
on  such  bills;  and  when  the  court  decreed, 
upon  one  branch  of  the  consolidated  cause, 
that  the  trust  deed  should  be  set  aside  as  to 
the  insolvent  corporation  and  its  creditors, 
then  the  proceeds  of  the  property  covered  by 
said  deed,  as  well  as  the  proceeds  of  all  other 
property  of  the  insolvent  corporation,  was 
properly  decreed,  after  the  payment  of  the 
several  parties  found  to  be  entitled  to  priori- 
ties,  to  be  paid  p^'o  rata  to  Joseph  Stephen, 
the  Will  County  National  Bank,  Joseph  S. 
Wiley,  the  Ashley  Wire  Company,  the  Illi- 
nois Steel  Company,  the  numerous  other  cred- 
itors named  in  the  decree,  who  were  parties 
to  the  consolidated  cause,  and  all  other  cred- 
itors of  the  Enterprise  Company  proving 
their  claims. 

"When  a  court  of  equity  acquires  juris- 
diction over  the  assets  of  an  insolvent  cor- 
poration for  the  purpose  of  administering 
upon  them,  it  will  administer  the  assets  upon 
the  principle  that  equality  is  equity,  and 
will  distribute  such  assets  ratably  among  all 
the  creditors,  paying  due  regard,  however, 
to  legal  rights  and  preferences  existing  be- 
fore it  takes  jurisdiction.  AtieaterY.  Ameri- 
can Exch.  mt.  Bank,  152  111.  605;  J.  W. 
Butler  Papei'  Co.  v.  Bobbins,  151  111.  588. 
Here  the  jurisdiction  of  the  court  of  chan- 
cery attached  on  December  10,  1892,  when 
suit  in  equity  was  brought,  under  the  stat- 
ute, for  the  purpose  of  dissolving  the  Joliet 
Enterprise  Company  and  closing  up  the  busi- 
ness of  said  corporation.  The  subsequent  fil- 
ing in  the  same  court  of  a  creditors'  bill  and 
of  cross  bills  in  the  nature  of  creditors*  bills, 
and  of  answers  to  the  cross  bill  to  foreclose 
the  trust  deed,  did  not  have  the  effect  of  giv- 
i  ing  to  some  of  the  creditors  preference  over 


may,  after  filing  his  answer,  exhibit  and  file   the  other  creditors;  nor,  indeed,  do  we  un 


his  cross  bill ;  and  no  good  reason  is  perceived 
why  defendants,  who  are  only  brought  into 
the  suit  by  a  cross  bill,  may  not  also  exhibit 
cross  bills,  where  the  same  are  necessary  or 
proper  for  the  purposes  of  doing  complete 
justice  and  terminating  the  litigation. 

"If  we  assume  that  the  circuit  court  de- 
cided properly  in  decreeing  the  invalidity  of 
the  trust  deed,  and  in  setting  it  aside,  then 
such  decree  was  for  the  benefit  of  the  Illi- 
nois Steel  Company  and  all  others  of  the  gen- 
eral creditors  of  the  Joliet  Enterprise  Com- 
pany, as  well  as  for  the  benefit  of  Wiley  and 
the  Ashley  Wire  Company.  The  property 
covered  by  the  trust  deed  and  all  other  prop- 
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derstand  that  such  a  claim  is  made  in  behalf 
of  any  of  the  creditors. 

"The  principal  controversy  upon  this  ap- 
peal is  whether  or  not  the  Joliet  Enterprise 
Company  had  the  right  to  make  the  prefer- 
ences that  it  did  by  the  trust  deed  of  Novem- 
ber 30,  1892,  executed  to  the  appellant  Blair, 
trustee.  We  have  held,  in  numerous  cases, 
that  an  insolvent  corporation,  as  well  as  an 
insolvent  natural  person,  has  the  right,  in 
the  absence  of  a  fraudulent  intent,  to  make 
preferences  among  creditors.  Reiehtoald  v. 
Commercial  Hotel  Co.  106  111.  439;  Bouton 
V.  Smith,  113  111.  481;  Burch  v.  West,  184 
111.    258;   Bagland  v.   McFall,    137  111.   81; 
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Glover  v.  Lee,  14ft  111.  102;  Warren  v.  First 
^^at.  Bank,  149  111.  9.25  L.  R.  A.  746;  J.  W. 
Butler  Paper  Co.  v.  Bobbins,  supra;  Gottlieb 
V.  Miller,  154  111.  44.  Such  preference  may 
even  be  given  to  the  wife  or  a  relative  of 
directors  or  officers  of  the  corporation,  pro- 
vided no  pecuniary  advantage  is  thereby  ob- 
tained by  such  directors  or  officers.  Rag- 
land  V.  McFall,  and  Gottlieb  v.  Miller,  supra; 
Sehroeder  v.  WaUh,  120  111.  403.  Therefore, 
in  the  case  at  bar,  the  court  properly  held 
that  the  fact  that  Cornelia  A.  Miller  was  an 
aunt  of  three  of  the  directors  of  the  insolvent 
company  did  not  vitiate  the  preference  given 
to  the  debt  due  her.     .     .     . 

^  It  is  assigned  as  error  that  the  appellate 
court  erred  in  holding  that  the  circuit  court 
had  power,  even  by  consent  of  counsel,  to 
order  the  lauds,  premises,  and  plant  of  the 
Joliet  Enterprise  Company  to  be  sold  with- 
out redemption,  and  to  direct  the  receiver  of 
said  corporation  to  execute  and  deliver  deeds 
of  conveyance  to  the  purchaser  thereof,  upon 
the  contirmation  of  said  sale,  without  reserv- 
ing any  right  of  redemption.  In  our  opinion 
the  decision  in  Locey  Coal  Mines  v.  Chicago, 
W.  <fc  V,  Coal  Co.  131  111.  9,  8  L.  H.  A.  598, 
does  not  control  in  this  case.  The  decision 
there  made  was  based  on  the  statute,  which 
expressly  makes  subject  to  the  right  of  re- 
demption all  sales  of  real  estate  made  'by 
virtue  of  an  execution,  jud^jment,  or  decree 
of  foreclosure  of  a  mortgage,  or  the  enforce- 
ment of  a  mechanic's  lien,  or  vendor's  lien, 
or  for  the  payment  of  money. '  The  sale  there 
involved  was  one  ordered  in  a  decree  rendered 
upon  a  creditors'  bill  to  enforce  the  collec- 
tion of  a  judgment  at  law,  and  it  was  con- 
sidered that  the  decree  was  one  'for  the  pay- 
ment of  money, '  viz.  the  amount  due  on  the 
complainants'  judgment,  and  also  considered 
that  the  creditors' "bill  was  to  be  regarded  as 
a  species  of  process  for  the  execution  and  en- 
forcement of  a  judgment  at  law.  Here  there 
was  no  decree  of  foreclosure  and  sale  under 
the  trust  deed,  even  in  favor  of  Mrs.  Miller. 
The  payment  of  the  small  amount  remaining 
due  and  unpaid  upon  the  debt  secured  to  her 
was,  by  agreement  of  parties,  otherwise  pro- 
vided for.  Nor  was  any  decree  of  sale  ren- 
dered upon  the  creditors'  bills  or  cross  bills 
of  either  the  Illinois  Steel  Company,  the 
Cleveland  Uolling-Mill  Company,  the  Ash- 
ley Wire  Company,  or  Joseph  S.  Wiley,  giv- 
ing  them  or  either  of  them  preference  over  the 
other  and  general  creditors.  The  only  effect 
accomplished  by  said  bills  and  cross  bills, 
and  by  the  answers  to  the  cross  bills  to  enforce 
the  trust  deed,  was  to  set  aside  said  trust  deed 
as  a  preference,  and  leave  the  real  estate  and 
plant  as  an  asset  in  the  hands  of  the  receiver 
wholly  unencumbered  thereby.  The  decree 
for  the  sale  of  the  real  estate  of  the  Joliet 
Enterprise  Company,  to  be  made  by  the  re- 
ceiver, without  redemption,  was  manifestly 
based  upon  the  winding-up  bill  and  the  stat- 
ute that  provides  for  the  dissolution  and 
winding  up  of  insolvent  corporations.  We 
think  that  the  statute  upon  which  the  deci- 
sion in  Locey  Coal  Mines  v.  Chicago,  TV.  d-  F. 
CoaX  Co.  »upra,  was  based,  has  no  applica- 
tion to  the  matter  of  a  decree  for  the  sale  of 
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real  estate,  ordered  to  be  made  by  the  re- 
ceiver, in  a  suit  in  equity,  brought,  under 
our  winding-up  statute,  for  the  purpose  of 
dissolving  an  insolvent  corporation,  and  clo- 
sing up  its  business  and  affairs.  The  decree 
for  a  sale  without  redemption  was  the  proper 
decree  to  be  entered. " 

That  part  of  the  decree  of  the  circuit  court 
which  aismissed  the  bill  of  these  appellants 
was  then  affirmed  on  the  ground  that  the  trust 
deed  was,  as  to  them,  for  the  benefit  of  those 
directors  of  the  corporation  who  had  guar- 
anteed the  payment  of  the  notes  secured  by 
it.  and  therefore  made  in  violation  of  the 
rule  that  the  directors  and  other  agents  of  an 
insolvent  corporation  cannot  give  themselves 
any  advantage  or  preference  in  payment  of 
claims  due  them  by  the  corporation  at  the 
expense  of  other  creditors.  The  correctne« 
of  this  position  is  the  only  question  before 
us  upon  this  rehearing,  and  we  are  satisfied, 
upon  a  further  consideration  of  the  case,  that 
the  position  there  taken  cannot  be  main- 
tained. That  a  corporation,  although  in- 
solvent, can  prefer  creditors  not  officers  of 
the  company,  has  been  too  long  and  firmly 
established  by  the  decisions  of  thia  court  to- 
be  now  the  subiect  of  controversy.  We  said 
in  Warren  v.  First  ^at.  Bank,  supra:  **Tbe 
doctrine  is  recognized  here  that  the  property 
of  an  insolvent  corporation  is  a  trust  fund, 
in  such  sense  as  precludes  the  directors  and 
officers  of  the  corporation  from  dealing  with 
it  in  such  manner  as  to  secure  preferences  for 
themselves,  (citing  Boseboom  v.  W7iit(ak*r, 
132  111.  81;  Beach  V.  Miller,  130  111.  leSK 
^  But  we  have  not  gone  so  far  as  to  hold  that 
the  mere  insolvency  of  a  corporation  eo  in- 
stanti  deprived  the  directors  and  officers  of 
the  power  to  dispose  of  the  corporate  prop- 
erty in  good  faith,  by  way  of  paying  or  ae- 
curing  corporate  debts,  even  though  the  re- 
sult may  be  to  give  certain  creditors  a  pref- 
erence over  others. "  The  rule  laid  down  in 
Cook  on  Corporations  is:  "Corporations, 
unless  restricted  by  their  charters  or  by  gen- 
oral  statutes,  may  make  assignments  for  the 
l>enefit  of  creditors  to  the  same  extent  that 
individuals  may.  In  making  the  assignment 
the  corporation  may  make  preferences  for 
one  or  more  creditors  over  others,  or  of  one 
class  of  creditors  over  other  classes. "  Cook. 
Stock.  Stockholders.  &  Corp.  Law.  5i*691. 
In  the  case  of  Warren  v.  First  yat.  Bank, 
svirra,  this  rule  was  held  to  be  in  harmony 
with  our  decisions  in  RtieJiwald  v.  Ofmmer- 
cial  Hotel  Co.,  Bagland  v.  McFall,  and  Glower 
V.  Lee,  supra.  To  the  same  effect  is  Gottlieb 
V.  Miller,  154  111.  48,  where  it  is  said: 
"  That  the  doctrine  that  we  have  so  frequently 
held,  and  that  we  are  here  so  strenuously 
urged  to  change  or  modify, — that  in  the  ab- 
sence of  legislation  an  insolvent  corporation 
may  make  a  preference  among  creditors,  sub- 
ject to  the  same  restrictions  that  apply  to  in- 
dividual debtors,— is  in  accord  with  the  jrreat 
weight  of  authority,  is  indicated  by  the  fol- 
lowing list  of  cases  in  which  like*doctrines 
are  announced,*'— citing  a  long  list  of  au- 
thorities. So  we  hold,  in  this  case,  that  the 
preference  given  by  this  trust  deed  to  Mrs. 
Cornelia  A.   Miller  was  not  unlawful,  she- 
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being  merely  a  creditor  of  the  corporation, 
having  no  indorsement  or  guaranty  from  its 
directors. 

That  the  Merchants'  National  Bank  of  Chi- 
cago,  the  American  Trust  &  Savings  Bank  of 
Chicago,  the  Third  National  Bank  of  New 
York,  the  Will  County  National  Bank,  the 
First  National  Bank  of  Joliet,  and  the  Wash- 
burn &  Moen  Manufacturing  Company,  whose 
claims  were  secured  by  the  trust  deed,  were 
all  bona  fide  creditors  of  the  insolvent  cor- 
poration, is  not  questioned.  That  they  were 
guilty  of  any  fraud  or  misconduct  which 
would  deprive  them  of  the  same  rights  ac- 
corded to"  Mrs.  Miller,  or  any  other  bona 
fide  creditor,  is  not  claimed.  Therefore,  the 
grounds,  and  only  grounds,  upon  which  it  is 
contended,  or  can  be  held,  that  they  were 
not  entitled  to  be  preferred  as  creditors  of  the 
corporation,  are  that  certain  directors  of  the 
corporation  had  j^uaranteed  the  payment  of 
their  debts.  If  it  is  a  sufficient  reason  for 
depriving  them  of  that  right,  it  must  be  upon 
the  theory  that,  otherwise,  the  preference 
would  result  in  some  benefit  to  the  guaran- 
tors, directors  of  the  company,  and  that,  too, 
without  an^  proof  tending  to  establish  that 
fact, — that  is  to  say,  there  is  no  affirmative 
proof  in  this  record  that  these  guarantors  are 
solvent,  or  can  be  made  to  respond  to  these 
creditors  for  any  balance  which  may  remain 
due  them  after  the  company's  assets  are  ex- 
hausted. For  anything  here  appearing,  if 
the  contention  that  because  the  creditors  had 
the  names  of  the  directors  upon  their  notes 
as  guarantors  deprives  them  of  the  right,  se- 
cured to  other  creditors,  to  be  preferred,  be 
maintained,  they  must  suffer  loss  merely  be- 
cause they  had  such  guaranty.  We  do  not 
understand  that  the  rule  which  authorizes 
an  insolvent  corporation  to  give  preference 
to  one  or  more  of  its  creditors,  or  a  class  of 
creditors,  in  the  distribution  of  its  assets,  to 
the  exclusion  of  others,  is  limited  by  the 
mere  fact  that  such  preference  may,  in  a  cer- 
tain contingency,  result  in  benefit  to  direct- 
ors of  the  company  *,  and  the  authorities,  so 
far  as  we  have  been  able  to  ascertain,  are  to 
the  contrary.  While  it  is  not  so  decided,  in 
terms,  in  the  case  of  Sanford  Fork  dt  T.  Co,  v. 
E(me,  157  U.  S.  312,  39  L.  ed.  713,  it  is  in- 
ferential ly  so  held.  Justice  Brewer,  in  render- 
ing the  opinion  of  the  court,  puts  these  ques- 
tions :  **  Will  it  be  doubted  that,  if  this  mort- 
gage had  been  given  .directly  to  the  holders 
of  these  notes, it  would  have  been  valid?  Are 
creditors  who  are  neither  stockholders  nor  di- 
rectors, but  strangers  to  a  corporation,  dis- 
abled from  taking  security  from  the  corpora- 
tion by  reason  of  the  fact  that  upon  the  pa- 
per they  hold  there  is  also  the  indorsement 
of  certain  of  the  directors  or  stockholders? 
Must,  as  a  matter  of  law,  such  creditors  be 
content  to  share  equally  with  the  other  cred- 
itors of  the  corporation,  because,  forsooth, 
they  have  also  the  guaranty  of  some  of  the 
directors  or  stockholders,  whose  guaranty 
may  or  may  not  be  worth  anything?"  The 
case  of  Henderson  v.  Indiana  Trust  Co.  (Ind.  ; 
April,  1895)  40  N.  E.  517,  involves  the  de- 
cision of  this  very  question,  and  it  is  there 
held,  as  stated  in  the  syllabus  of  the  case  : 
"An  insolvent  corporation,  while   in  pos- 
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session  of  its  property^  may  prefer  any  of 
its  creditors,  not  directors  or  stockholders, 
even  though  their  claims  are  secured  by  the 
indorsement  of  directors  and  stockholders, 
where  the  creditors  were  at  the  time  of  the 
preference  unaware  of  its  insolvency,  or  that 
the  transfer  was  made  to  protect  such  direct- 
ors and  stockholders." 

But  it  is  unnecessary  to  further  pursue  this 
inquiry.  We  do  not  understand  counsel  for 
appellee  to  seriously  question  the  correctness 
of  the  position  that  the  mere  fact  that  the  di- 
rectors of  the  company  had  guaranteed  the 
payment  of  the  debt  would  not  be  an  insuper- 
able objection  to  the  creditor  availing  him- 
self of  a  preference  made  in  his  favor.  They 
say  :  **  The  case  at  bar  is  very  different  from 
the  cases  cited  in  the  two  petitions  for  a  re- 
hearing, and  the  difference  is  just  this :  That 
in  these  cases,  such  as  Henderson  v.  Indiana 
Trust  Co.  the  creditor  who  was  preferred  ex- 
ercised diligence  for  his  own  protection.  In 
the  present  case  the  preference  was  a  gift, 
pure  and  simple,  voluntary  on  the  part  of  the 
directors,  and  unsought  by  the  donees.  It 
is  not  claimed  on  behalf  of  the  steel  company 
that  creditors  who  have  secured  the  guaranty 
of  directors  of  the  corporation  are  by  that 
fact  always  and  necessarily  prevented  from 
obtaining  a  preference  when  the  corporation 
becomes  insolvent.  If  the  corporation  fails, 
all  creditors  are  entitled  to  exercise  the  high- 
est diligence  in  their  behalf,  and,  when  that 
diligence  has  been  exercised,  it  may  be  that 
they  are  entitled  to  the  fruits  of  it,  whether 
they  had  the  guaranty  of  directors  or  not. " 
The  right  of  these  beneficiaries  to  a  prefer- 
ence is  thus  made  to  depend  upon  the  exer- 
cise of  diligence  on  their  part  to  obtain  the 
preference,  and  not  merely  upon  the  fact  that 
they  had  the  guaranty  of  certain  directors 
upon  their  paper.  It  is  true  that  the  circuit 
court  found.,  as  shown  in  the  foregoing  state- 
ment of  facts,  "that  neither  the  trustee  nor 
any  beneficiary  knew  of  the  execution  and 
recording  of  the  trust  deed  until  after  it  was 
executed  and  recorded  by  the  officers  of  the 
corporation."  That  finding  of  fact,  it  will 
be  seen,  applied  to  Mrs.  Cornelia  A.  Miller 
as  well  as  to  the  other  beneficiaries  in  that 
deed ;  and  yet  it  is  not  pretended  that  her 
right  to  a  preference  depended  upon  any  act 
of  diligence  upon  her  part.  Why,  then,  in 
the  absence  of  proof  tending  to  show  that 
this  preference  to  the  other  creditors  was  not 
for  their  benefit  and  for  the  benefit  of  the 
directors,  should  the  question  of  diligence 
cut  any  figure  in  the  case?  We  assume  that 
it  will  not  be  seriously  contended  that  the 
right  of  an  insolvent  individual  or  corpora- 
tion to  prefer  creditors  is  in  any  wise  condi- 
tioned upon  the  act  of  the  creditor.  The 
right  to  prefer  a  creditor  rests  upon  the  prin- 
ciple that,  so  long  as  the  debtor  retains  con- 
trol and  dominion  over  his  property,  he  may 
do  with  it  as  he  sees  fit,  and  discharge  one 
obligation  to  the  exclusion  of  another,  pre- 
sumably upon  the  theory  that  he  regards  the 
claim  of  one  debtor  more  meritorious  than 
another.  In  our  view  of  the  case,  the  fact 
that  the  trust  deed  was  executed  without  the 
knowledge  of  the  creditors,  or  without  their 
having  insisted  upon  its  execution,  is  wholly 
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immaterial,  unless  it  can  be  said  that  that 
fact,  of  itself,  is  sufficient  to  justify  the  con- 
clusion that  it  was  executed  for  the  benefit 
of  the  directors  or  guarantors  upon  the  note, 
and  not  for  the  benefit  of  the  creditors  them- 
selves ;  and  this  certainly  cannot  be  claimed. 
This  trust  deed  conferred  a  direct  benefit 
upon  the  creditors  by  way  of  preference. 
That  it  might  result  in  benefit  to  the  guar- 
antors or  ducctors  is  a  mere  inference  or  con- 


jecture. We  think  the  decree  of  the  court 
below  in  dismissing  the  cross  bill  of  appel- 
lants was  erroneous7  and  should  be  reversed. 
The  cause  will  be  remanded  with  instructions 
to  it  to  enter  a  decree  in  conformity  wiili 
the  prayer  of  that  bill. 
Bewrged  and  remanded. 

Cartwrifpht*  J. ,  took  no  part  in  the  con- 
sideration of  the  case  in  this  court. 


TEXAS  SUPREME  COURT. 


.MEXICAN       NATIONAL       RAILROAD 
COMPANY,  Plff,  in  Err., 

V. 

James  O.  JACKSON. 


.Tex. 


.) 


1.  The  law  of  Mexieo  miut  be  applied 

to  the  riflrbtB  of  the  parties  in  an  action  aKalost  a 
railroad  company  by  an  employee  for  a  persooal 
injury  sustained  in  that  country  in  which  the 
contract  of  service  was  made. 

2.  An  action  for  personal  ii^uries 
canaed  by  neg^lif^nce  is  transitory  and 
may  be  mamtained  in  any  place  where  the  de- 
fendant is  found,  if  there  be  no  reason  why  the 
court  should  not  entertain  Jurisdiction. 

3»  It  is  for  the  court  whose  Jurisdiction 
is  invoked  to  determine  whether  or  not 
the  law  of  a  foreign  country  by  which  the  riffht 
claimed  must  be  determined  is  such  that  it  can 
properly  and  IntelilRently  be  administered  by 
that  court  with  due  regard  to  the  riKhts  of  the 
parties. 

4*  A  court  will  not  undertake  to  abju- 
dicate rights  which  originated  in  any  other 
state  or  country  under  statutes  materially  differ- 
ent from  the  law  of  the  forum  in  relation  to  the 
same  subject. 

6*  Jurisdiction  of  an  action  for  per- 
sonal injuries  sustained  in  any  other  country 
by  a  railroad  employee  will  not  be  entertained  by 
a  Texas  court  where  the  foreign  law  which  kov- 
erna  the  case  permits  what  is  termed  "extraor- 
dinary indemnity^^  in  a  sum  which  the  Judge 
might  deem  proper,  considering  the  plaintiff^s 
social  position,  and  also  provides  for  subsequent 
Judgments  for  additional  damages  afterwards 
arising  out  of  the  same  injury  as  well  as  for  a  re- 
duction of  the  Judgment  in  case  of  an  Increased 
earning  capacity  of  the  injured  person. 

(January  23,  1896.) 

ERROR  to  the  Court  of  Civil  Appeals, 
Fourth  Supreme  Judicial  District,  to  re- 
view a  judgment  affirming  a  judgment  of  the 
District  Court  for  Webb  County  in  favor  of 

Note.— The  above  case  furnishes  an  unusual  illus- 
tration of  the  doctrine  with  respect  to  the  refusal 
to  enforce  rights  of  action  under  foreign  laws. 
As  to  rights  of  action  for  death,  caused  by  wrong 
negligence  In  other  Jurisdictions,  see  iwte  to 
•1  V.  Chesapeake  &  O.  R.  Co.  ( Va.)  16  L.  R.  A. 

R.  A. 


plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligenpe.     Reperted. 

The  facts  are  stated  in  the  opinion. 

Meurs.  Dodd  Sb  Mullally  for  plaintiff  in 
error. 

Messrs.  E.  A.  Atlee  and  Charles  C. 
Pierce*  for  defendant  in  error: 

Under  the  laws  of  Mexico,  where  the  in- 
juries were  received,  an  action  for  damagei* 
may  be  maintained  by  the  person  injured 
against  the  railroad  company  whose  negligence 
caused  the  injuries;  such  action  being  transi- 
tory, its  enforcement  not  being  against  the  laws 
nor  the  public  policy  of  the  state  of  Texas,  and 
the  party  liable  for  damages  being  found  within 
the  jurisdiction  of  the  trial  court,  the  relief 
prayed  for  may  be  granted. 

7exas  dt  P.  R.  Co.  v.  Ridiards,  68  Tex.  375; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McCormick,  71 
Tex.  660.  1  L.  R  A.  804;  WiUis  v.  Missouri 
P.  R.  Co.  61  Tex.  482,  48  Am.  Rep.  301;  Ber- 
rick  V.  Minneapolis  d:  St.  L,  R.  Go.  81  Minn. 
11,  47  Am.  Rep.  771;  Morris  v.  Chicago,  R.  I. 
dt  P.  R.  Co.  65  Iowa,  727.  54  Am.  Rep.  39; 
Knight  y.  West  Jersey  R.  Co.  108  Pa.  250.  56 
Am.  Rep.  200;  Biggins  v.  Central  Mew  Eng- 
land dt  W.  R.  Co.  155  Mass.  176;  Cincinnati, 
H.  db  D.  R.  Co.  V.  McMullen,  117  Ind.  439; 
Wooden  v.  Western  N.  Y.  dk  P.  R.  Co.  126  X. 
Y.  10. 13  L.  R.  A.  458;  Burns  v.  Grand  Rapids 
dt  I.  R.  Co.  113  Ind.  169;  Texas  dt  P.  R.  Co. 
V.  Cox,  145  U.  8.  593,  36  L.  ed.  829:  Dennick 
V.  Central  R,  Co.  103  U.  S.  11,  26  L.  ed. 
489. 

While  the  law  of  the  place  where  the  right 
was  acquired,  or  the  liability  was  incuireil, 
may  govern  as  to  the  right  of  action,  the  law 
of  the  forum  will  control  as  to  all  that  per- 
tains merely  to  the  remedy. 

Herrick  v.  Minneapolis  dk  St.  L.  R.  Co., 
Wooiien  v.  Western  N.  Y.  dt  P.  R.  Co.,  and  Big- 
gins V.  Cential  Netc  England  db  W.  R.  Co., 
supra. 

On  petition  for  rehearing. 

Mexican  law  may  make  a  negligent  act 
criminal,  but  negligence  would  not  be  more 
difficult  to  prove  under  that  law  than  under 
Texas  law.  If  tlie  negligence  is  proved,  the 
plain  letter  of  the  Mexican  law  will  determine 
whether  or  not  such  negligent  act  is  declared 
to  be  a  crime. 

Whether  the  domestic  law  provides  for  re- 
dress in  like  cases  jshould  in  principle  be  im- 
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material  so  long  as  the  right  is  a  reasonable  I 
one, and  not  opposed  to  the  interests  of  the  state. 

Story,  Const.  L.  8th  ed.  §  635,  note  «. 

The  enforcement  of  the  penalty  of  the  Mexi- 
can law  belongs  solely  to  the  Mexican  govern- 
ment, and  incidental  to  its  enforcement  is  the 
postponement  or  suspension  of  the  civil  action. 
Huch  delay  is  a  matter  i)ertaining  only  to  the 
procedure,  and  does  not  impair  the  right  of  ac- 
tion for  damages. 

Article  818  of  the  Mexican  law  is  barely 
susceptible  of  even  the  strained  construction 
that  the  judges  enforcing  that  law  are  required 
to  bring  the  parties  together  before  suit  so  as  to 
endeavor  to  induce  a  settlement  or  com- 
promise. 

As  to  the  rule  or  measure  of  damages,  there 
is  no  material  difference. 

Would  not  the  plaintiff  be  precluded  from 
claiming  damages  by  suit  in  Mexico,  after  he 
has  obtained  his  judgment  in  a  Texas  court? 

While  there  may  exist  numerous  differences 
between  the  laws  of  the  two  countries,  yet  they 
are  substantially  the  same  in  all  matters  affect- 
ing the  right  of  action 

yorihern  P.  B.  Co.  v.  Babcock,  154  U.  S.  190. 
38  L.  ed.  959. 

Whether  plaintiff's  rights  may  be  adjudi- 
cated better  in  one  jurisdiction  than  in  another, 
.should  not  enter  the  'mind  of  the  court.  The 
only  inquiry  should  be:  Have  our  courts  power 
to  hear  and  determine  the  controversy? 

Wiode  Island  v.  Mnsmchussets,  37  U.  8.  12 
Pet.  667,  9  L.  ed.  1238. 

The  dismissal  of  plaintiff's  cause  is  a  denial 
of  Justice. 

Const,  art.  1,  §  18. 

Brown,  J.,  delivered  the  opinion  of  the 
court  : 

The  plaintiff  in  error  is  a  corporation  op- 
erating a  line  of  railroad  in  the  republic  of 
Mexico,  which  extends  into  the  state  of  Tex- 
as. The  defendant  in  error  was  in  the  em- 
ploy of  that  railroad  company  in  the  repub- 
lic  of  Mexico,  and  while  engaged  in  the 
performance  of  duties  as  such  employee,  was 
injured  at  the  station  of  La  Ventura,  in  the 
said  republic.  The  injuries  received  were 
serious,  and  of  a  permanent  nature.  The  in- 
jury was  caused  by  the  negligence  of  the 
conductor,  who  was  the  vice  principal  of 
the  railroad  company.  The  defendant  below , 
bv  special  plea,  set  up  and  pleaded  the  laws 
of  Mexico  in  such  cases,  alleging  that  the 
contract  of  service  was  entered  into  in  that 
republic,  and  the  injury  occurred  within  the 
republic  of  Mexico:  that  it  was  entitled  to 
an  adjudication  under  those  laws,  which  are 
so  dissimilar  to  the  laws  of  Texas  that  the 
courts  of  this  state  ought  not  to  underteke  to 
adjudicate  them ;  and  that  the  defendant  still 
owned  and  operated  its  line  of  railroad  in 
Mexico,  and  was  subject  to  the  jurisdiction 
of  the  courts  of  that  countrv.  Proof  was 
made  of  the  laws  of  Mexico,  from  which  we 
copy  the  following  articles,  as  being  material 
to  the  determination  of  the  question  in- 
volved : 

"Art.  72.    Congress  has   power:    .     .     . 
XXII.     To  enact   laws  governing    general 
lines  of  communication,  and  governing  post- 
offices  and  mails.'' 
31  L.  B.  A. 


"Art.  4.  A  crime  is  the  voluntary  infrac- 
tion of  a  penal  law,  doing  that  which  it  pro- 
hibits or  neglecting  to  do  that  which  it  com- 
mands. 

"Art.  5.  A  misdemeanor  is  the  infraction 
of  police  regulations  or  proclamations  and 
good  government. 

"Art.  6.  There  are  intentional  crimes  and 
crimes  resulting  from  neglect." 

"Art.  11.  Negligent  crimes  exist— 1. 
Where  an  act  is  done  or  a  duty  omitted  which, 
although  lawful  in  itself,  is  not  so  by  reason 
of  its  consetjuences,  if  the  accused  fails  to 
provide  against  such  consequences  through 
negligence,  want  of  reflection  or  care,  by  not 
making  proper  investigations,  by  not  taking 
necessary  precautions.  .  .  .  III.  Where 
the  question  relates  to  an  act  which  is  pun- 
ishable solely  by  reason  of  the  circumstances 
under  which  it  is  done,  or  by  reason  of  a  cir- 
cumstance personal  to  the  party  aggrieved, 
if  the  accused  is  ignorant  of  such  circum- 
stances, through  not  having  previousljr  made 
the  investigations  which  the  duty  of  his  pro- 
fession or  the  importance  of  the  case  de- 
mands. " 

"Art.  301.  The  civil  liability  arising  from 
an  act  or  omission  contrary  to  a  penal  law 
consists  in  the  obligation  imposed  on  the 
party  liable,  to  make  (1)  restitution,  (2) 
reparation,  (3)  indemnization,  and  (4)  pay- 
ment of  judicial  expenses." 
.  "Art.  304.  Reparation  comprehends :  The 
payment  of  all  the  damages  caused  to  the  in- 
jured party,  to  his  family  or  to  a  third  per- 
son, with  the  violation  of  a  right  which  is 
formal,  existing  and  not  simply  possible,  if 
such  damages  are  actual,  and  arise  directly 
and  immeoiately  from  the  act  or  omission 
complained  of,  or  there  be  a  certainty  that 
such  act  ur  omission  must  necessarily  cause, 
as  a  proximate  and  inevitable  result. 

"Art.  805.  Indemnization  imports:  The 
payment  of  damages,  that  is,  that  which  the 
injured  party  fails  to  enjoy  as  a  direct  and 
immediate  consequence  of  an  act  or  omission 
by  which  a  formal,  existing  and  not  merely 
possible  right  is  attacked,  and  of  the  value 
of  the  fruits  of  the  thing  usurped  and  already 
consumed,  in  the  cases  in  which  the  same 
should  be  done  conformably  with  civil  right. 

"Art.  306.  The  condition  required  by  the 
two  precedintr  articles,  that  the  damages  and 
injuries  should  be  actual,  shall  not  prevent 
that  the  indemnization  of  subsequent  dam- 
ages and  injuries  be  exacted  by  a  new  suit, 
when  they  shall  have  accrued;  if  they  pro- 
ceed directly  from,  and  as  a  necessary  conse- 
quence of,  the  same  act  or  omission  from 
which  resulted  the  previous  damages  or  in- 
juries. 

"Art.  807.  The  payment  of  judicial  ex- 
penses solely  embraces  those  absolutely  neces- 
ary,  which  the  injured  party  incurs  for 
the  purpose  of  investigating  the  act  or  omis- 
sion which  causes  the  criniinal  proceeding, 
and  to  avail  himself  of  his  rights  in  such 
proceeding  or  in  the  civil  suit. 

"Art.  808.  The  civil  responsibility  cannot 
be  declared  except  at  the  instance  of  the  party 
entitled  to  recover. 

"Art.  309.  The  judges  who  adjudicate 
upon  the  civil  responsibility  shall  be  con- 
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trolled  by  the  proyisions  of  this  title,  ia  so 
far  as  its  provisions  extend ;  on  other  ques- 
tions they  shall  follow,  according  to  the  na- 
ture of  the  suit,  the  provisions  of  the  civil 
or  of  the  commercial  laws  which  may  be  in 
effect  at  the  time  of  the  happening  of  the  act 
or  omission  causine  the  civil  responsibility. 

"Art.  810.  The  fight  to  civil  responsibil- 
ity forms  part  of  the  estate  of  a  decedent  and 
descends  to  his  heirs  and  successors, — pro- 
vided it  be  not  the  case  of  the  following  ar- 
ticle, or  that  it  arise  from  injury  or  defama- 
tion, and  that  the  offended  person  having 
been  able  in  his  lifetime  to  brin^  his  suit, 
he  neither  did  so  nor  directed  his  heirs  to 
sue ;  in  such  case  the  offense  shall  be  under- 
stood as  remitted. 

**Art.  311.  The  act  to  enforce  civil  re- 
sponsibility demanding  support  of  a  person 
guilty  of  homicide  is  personal,  and  belongs 
exclusively  to  the  persons  named  in  the  end 
of  article  318,  as  directly  damaged.  Conse- 
quently, such  action  forms  no  part  of  the 
estate  of  the  deceased,  nor  is  it  extinguished 
although  the  latter  pardon  the  offense  in 
life." 

"Art.  813.  The  judges  who  take  cogni- 
zance of  suits  based  upon  civil  responsibility 
shall  endeavor  that  the  amount  and  terms  of 
payment  be  fixed  by  agreement  of  the  par- 
ties. Failin>^  in  this,  the  provisions  of  the 
following  articles  shall  be  observed." 

"  Art.  321.  In  case  of  blows  or  wounds  from 
which  the  injured  party  does  not  remain 
crippled,  lamed,  or  deformed,  he  shall  have 
the  TiKhi  that  the  responsible  party  pay  him 
all  expenses  of  cure,  the  damages  he  may 
have  suffered,  and  that  which  he  may  fail  to 
gain  during  the  time  which  in  the  opinion 
of  competent  persons  he  may  not  be  able  to 
do  the  work  by  which  he  subsisted.  But  it 
is  essential  that  the  inability  to  work  should 
be  the  direct  result  of  the  wounds  or  blows, 
or  of  a  cause  which  is  the  immediate  effect 
of  such  blows  or  wounds. 

'*Art.  322.  If  the  inability  of  the  injured 
party  to  devote  himself  to  his  accustomed 
work  be  permanent,  from  the  moment  in 
which  he  shall  recover  and  can  properly  de- 
vote himself  to  other  and  different  work, 
which  shall  be  lucrative  and  appropriate  to 
his  education,  habits,  social  position  and 
physical  constitution,  the  civil  responsibil- 
ity shall  be  reduced  to  paying  him  the  sum 
which  his  ability  to  earn  in  his  new  employ- 
ment falls  short  of  his  daily  earnings  in  his 
former  occupation. 

"Art.  323.  If  the  blows  or  wounds  cause 
the  loss  of  any  member  not  indispensable  for 
work,  or  the  person  wounded  or  struck  remain 
otherwise  crippled,  lamed,  or  deformed,  by 
that  circumstance  he  shall  have  the  right, 
not  only  to  the  damages  and  injuries,  but  also 
to  the  sum  which  the  judge  may  determine 
as  extraordinary  indemnit3\  considering  the 
social  position  and  sex  of  the  person  and  the 
part  of  the  body  remaining  crippled,  lamed, 
or  deformed. 

"Art.  324.  The  gain  which  the  injured 
party  fails  to  earn  during  his  inability  to 
work  shall  be  computed  by  multiplyinsr  the 
sum  which  he  formerly  earned  per  day  by 
the  number  of  days  of  his  disability. 
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**  Art.  325.  The  provisions  of  the  foregoing 
articles  for  computing  the  civil  responsibil- 
ity for  wounds  or  blows  shall  be  applied  to 
all  other  cases  where,  in  violation  of  a  penal 
law,  a  person  may  cause  the  illness  of  an- 
other, or  may  have  placed  him  under  disa- 
bility to  work. 

"Art.  326.  No  person  shall  be  charged 
with  civil  liability  upon  an  act  or  omission 
contrary  to  a  penal  law,  unless  it  be  proved : 
That  the  party  sought  to  be  charged  usurped 
the  property  of  another;  that  without  right, 
he  caused,  by  himself  or  by  means  of  an- 
other, damages  or  injuries  to  the  plaintiff; 
or  that,  the  party  sought  to  be  charged  being 
able  to  avoid  the  damages,  they  were  caused 
by  a  person  under  his  authority. 

"Art.  327.  Wheneverany  of  the  conditions 
of  the  preceding  article  are  established,  the 
defendant  shall  be  civilly  liable,  without 
regard  to  whether  he  be  absolved  or  con- 
demned to  criminal  liability." 

"Art.  830.  In  order  that  masters  may  be 
held  civilly  liable  through  their  clerks  and 
servants,  according  to  the  provisions  of  arti- 
cles 326  and  827,  it  is  an  indispensable  con- 
dition that  the  acts  or  omissions  of  the  clerks 
or  servants,  causing  the  liability,  shall  occur 
fn  the  service  for  which  they  were  employed. 

"Art.  331.  Under  tlie  condition  of  the 
preceding  article  those  liable  are:  .  .  . 
Kailroad  companies." 

"Art.  868.  (Limitation.)  The  various  ac- 
tions by  which  the  civil  responsibility  may 
be  demanded,  or  the  execution  of  a  final  judg- 
ment declaring  that  such  responsibility  has 
been  incurred  by  the  accused  may  be  asked, 
shall  be  extinguished  according  to  the  terms 
and  in  the  manner  provided  by  the  Civil  Code 
or  the  Commercial  Code,  according  to  the 
nature  of  the  demand  and  the  subject-matter 
treated  of. 

"Art.  364.  Amnesty  shall  not  extinguish 
the  civil  responsibility,  nor  the  actions  to 
exact  it,  nor  the  legal  rights  which  third 
persons  may  have  acquired.  Nevertheless, 
when  the  responsibility  may  not  yet  have 
been  made  effective,  and  the  demand  is  not 
for  restitution  but  for  reparation  of  damages, 
of  indemnity  for  injuries,  or  for  payment  of 
judicial  expenses,  the  guilty  person  shall  re- 
main free  from  such  obligations  only  when 
it  is  so  declared  in  the  amnesty  and  they  are 
expressly  left  to  the  charge  of  the  public 
treasury. 

"Art.  365.  A  pardon  shall  in  no  case  ex- 
tinguish the  civil  responsibility,  nor  the  ac- 
tions to  enforce  it,  nor  the  legal  rights  which 
third  persons  may  have  acquired. 

"Art.  366.  Limitation  is  interrupted  by  the 
criminal  proceeding  until  final  judgment  is 
pronounced.  This  done,  the  term  of  limita- 
tion commences  to  run  anew." 

"  Art.  28.  Until  it  is  determined  in  the  new 
Code  of  Procedure  what  judges  shall  have 
jurisdiction  and  the  mode  of  proceeding,  in 
suits  to  enforce  civil  liability,  the  following 
rules  shall  be  observed  :  .  .  .  Actions  to 
enforce  the  civil  liability  may  be  brought 
before  a  court  of  civil  jurisdiction,  whether 
or  not  the  criminal  proceeding  has  been  com- 
menced ;  but  while  the  latter  is  pending,  the 
proceedings  in  the  former  shall  be  stayed.* 
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"Art.  20.  When  a  judicial  controversy  can 
be  decided  neither  by  the  text  nor  by  the 
.natural  meaning  or  spirit  of  the  law,  it  mast 
bfi  decided  according  to  the  general  prin- 
•ciples  of  right,  taking  into  consideration  all 
circumstances  of  the  case. 

"  Art.  21.  In  case  of  conflict  of  rights  and 
the  absence  of  express  law  for  the  especial 
■case,  the  controversy  shall  be  decided  in  favor 
'Of  him  who  seeks  to  avoid  damages  and  not 
in  favor  of  him  who  seeks  to  obtain  profit. 
If  the  conflict  should  be  between  equal  rights, 
or  rights  of  the  same  species,  it  shall  be  de- 
-cided  observing  the  greatest  equality  possible 
between  the  parties." 

"  Art.  1095.  Limitation  bars  in  three  years : 
.  .  .  VIII.  Civil  responsibility  for  in- 
juries, whether  done  by  word  or  by  writing, 
and  that  which  arises' from  damage  caus^ 
by  persons  or  animals,  and  which  the  law 
Imposes  upon  the  representatives  of  such  per- 
sons or  the  owners  of  the  animals.** 

**  Art.  1.  The  executive  shall  regulate  the 
service  of  railroads,  telegraphs  and  tele- 
phones constructed,  or  which  in  the  future 
may  be  constructed,  upon  Mexican  territory, 
-according  to  the  following  cases:  I.  Rail- 
roads, telegraphs,  and  telephones  which  in 
the  Federal  district  and  territory  of  Lower 
•California  unite  together  two  or  more  mu- 
nicipalities, or  the  Federal  district  and  ter- 
ritory of  Lower  California  with  one  or  more 
htates ;  those  which  communicate  two  or  more 
states  with  each  other ;  those  which  touch  any 
port  in  the  territorial  boundary  line  of  the 
Tepublic  and  foreign  countries  or  run  parallel 
therewith  within  a  region  of  20  leagues,  are 
k:nown  as  general  lines  of  communication 
within  the  meaning  of  fraction  XXII.  of  art. 
72  of  the  Constitution.  IL  These  general 
lines  of  communication  and  their  branches 
shall  be  subject  exclusively  to  the  Federal 
legislative,  executive,  and  judicial  powers, 
in  their  respective  spheres,  in  all  cases  where 
any  of  the  following  matters  are  involved : 
.  .  .  G.  Construction  and  repair  of  the 
works.  Crimes  committed  against  the  secur- 
ity or  integrity  of  the  works  or  against  the 
operation  of  the  lines.  H.  Security  of  the 
same  works  for  which  the  companies  are  obli- 
gated, and  crimes  or  misdemeanors  of  the 
companies  through  delays  or  obstruction, 
•carelessness  or  fault  in  the  service  and  for 
accidents  or  mishaps  in  the  operation." 

"  Art.  52.  The  coaches  and  cars  which  enter 
into  the  make- up  of  a  train  shall  have  the 
draw- heads  of  the  same  height,  so  that  their 
•centers  will  be  opposite  to  each  other.** 

**  Art.  83.  The  conductor  of  a  train  en  route 
is  the  person  in  command  of  all  the  train 
-crew,  including  the  engineer  and  fireman.** 

"Art.  121,  Engineers  shall  communicate 
by  means  of  a  steam  whistle  with  Xhe  agents 
charged  with  the  duty  of  watching,  and  with 
the  conductors  of  trains,  using  the  following 
signal :  .  .  .  Three  blasts  or  sounds  of 
the  whistle  will  be  the  signal  that  the  engine 
or  train  is  going  to  move  backwards.** 

"Art.  124.  Companies  [railway]  are  liable 
for  accidents  which  occur  through  the  failure 
to  observe  the  provisions  of  this  chapter 
[chapter  7]  respecting  signals,  and  for  em- 
ploying persons  who  do  not  have  certificates 
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showing  that  their  sight  and  hearing  are  free 
from  infirmity  which  does  not  permit  them 
to  recognize  the  signals.** 

"Art.  184.  Companies  [railway]  are  liable 
for  all  faults  or  accidents  which  occur  through 
tardiness,  negligence,  imprudence,or  wantof 
capacitv  of  their  employees.** 

"Art.*  208.  All  violations  of  this  law, 
which  companies  [railway]  commit,  shall  be 
subject  to  punishment  by  the  administration 
by  fine  up  to  $500,  which  the  department  of 
public  works  shall  assess,  reserving  always 
the  right  of  individuals,  through  indemnity, 
and  the  liability  which  the  companies  may 
have  incurred  through  criminal  acts  or  omis- 
sions committed  by  them.** 

The  trial  court  rendered  judgment  for  the 
plaintiff  in  that  court,  J.  O.  Jackson,  for  the 
sum  of  $5,000,  from  which  appeal  was  taken, 
and  the  judgment  affirmed  by  the  court  of 
civil  appeals. 

The  law  of  Mexico,  under  which  plaintiff's 
claim  originated,  having  been  pleaded  and 
proved  by  the  defendant,  the  rights  of  the 
parties  must  be  determined  by  its  provisions : 
"It  would  be  as  unjust  to  apply  a  different 
law  as  it  would  be  to  determine  the  rights 
of  the  parties  by  a  different  transaction.** 
Story,  Confl.  L.  p.  38.  This  is  a  transitory 
action,  and  may  be  maintained  in  any  place 
where  the  defendant  is  found,  if  there  be  no 
reason  why  the  court  whose  jurisdiction  is 
invoked  should  not  entertain  the  action.  The 
plaintiff,  however,  has  no  legal  right  to  have 
his  r^ress  in  our  courts:  nor  is  it  specially 
a  question  of  comity  between  this  state  and 
the  government  of  Mexico,  but  one  for  the 
courts  of  this  state  to  decide,  as  to  whether 
or  not  the  law  by  which  the  right  claimed 
must  be  determined  is  such  that  we  can  prop- 
erly and  intelligently  administer  it,  with 
d ue  regard  to  the  rights  of  the  parties.  Gard- 
ner V.  Tlioma*,  14  Johns.  134,  7  Am.  Dec. 
445 :  Johnson  v.  Dalton,  1  Cow.  543,  13  Am. 
Dec.  564.  The  decisions  of  this  court  (well 
sustained  by  high  authority)  establish  the 
doctrine  that  the  courts  of  this  state  will  not 
undertake  to  adjudicate  rights  which  origi- 
nated in  another  state  or  country,  under  stat- 
utes materially  different  from  the  law  of  this 
state  in  relation  to  the  same  subject.  8t, 
Louis,  L  M.  <fe  S,  R.  Co.  v.  McCormick,  71 
Tex.  660,  1  L.  R.  A.  804 ;  Texas  <fe  P.  R.  Co. 
V.  Richards,  68  Tex.  375.  Many  difllculties 
would  present  themselves,  in  an  attempt  to 
determine  the  meaning  of  the  Mexican  jaw, 
and  to  apply  it  in  giving  redress,  to  the  par- 
ties claiming  rights  under  it.  We  understand 
the  Mexican  courts  are  not  governed  by  prec- 
edent, and  we  have  no  access  to  reports  of 
adjudicated  cases  of  those  courts,  from  which 
we  could  ascertain  their  interpretation  of 
these  laws.  The  language  of  some  of  the  ar- 
ticles quoted  is  ambiguous,  and  we  find  great 
difficulty  in  determining  what  would  oe  a 
proper  interpretation  of  the  law.  We  might 
or  might  not  give  the  same  effect  to  the  lan- 
guage that  is  given  to  it  in  the  courts  of 
Mexico.  There  could  be  no  reasonable  cer- 
tainty that  the  parties'  rights  would  be  ad- 
justed here  as  they  would  oe  if  the  case  were 
tried  in  the  courts  of  that  country,  which  is 
their  right ;  for  it  is  well  settled  that,  if  one 
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state  undertakes  to  enforce  a  law  of  another 
state,  the  interpretation  of  that  law  as  fixed 
by  the  courts  of  the  other  state  is  to  be  fol  - 
lowed.  This  difficulty  of  itself  furnishes  a 
sufficient  reason  for  the  courts  of  this  state  to 
decline  to  assume  jurisdiction  of  this  class 
of  cases. 

We  will  briefly  compare  some  of  the  pro- 
visions of  the  law  of  Mexico  with  the  law  of 
this  state,  showing  wherein  they  diflfer,  and 
the  impracticability  of  attempting  to  ad- 
minister them  here.  By  the  Mexican  law, 
the  plaintiff's  right  does  not  rest  upon  the 
fact  of  negligence  on  the  part  of  the  defend- 
ant, but  such  negligence,  in  order  to  give  a 
right  of  action,  must  be  of  such  character  as 
to  make  the  act  a  crime  under  that  law.  We 
must  first  determine  whether  the  defendant 
would  be  subject  to  a  criminal  prosecution 
in  Mexico,  before  we  can  proceed  to  admin- 
ister the  remedy  provided  for  the  wrong.  If 
it  is  not  a  crime,  no  right  of  action  exists,  no 
matter  how  grossly  .negligent  may  be  the  act 
which  caused  the  injur}'.  While  this  is  not 
a  criminal  prosecution,  in  the  sense  that  a 
punishment  for  the  crime  is  to  be  inflicted  in 
this  suit,  it  does  require  a  determination  of 
the  guilt  of  the  defendant  in  order  to  give 
relief  to  the  plaintiff.  In  this  state,  under 
the  facts  of  this  case,  no  such  prosecution 
could  be  maintained,  nor  in  any  case  is  the 
ri^ht  of  recovery  made  to  depend  upon  the 
criminality  of  the  act.  However,  in  some 
cases  a  recovery  cannot  be  had  except  upon 
proof  of  facts  which  would  show  the  act  to 
be  contrary  to  a  penal  statute.  The  acquittal 
of  the  defendant  under  the  Mexican  law  does 
not  bar  the  right  to  recover  in  a  civil  pro- 
ceeding, but  the  civil  action  for  damages  in 
suspended  by  the  pendency  of  the  criminal 
prosecution,  if  such  has  been  commenced, 
until  its  final  determination.  If  a  suit  were 
pending  in  a  court  of  this  state  under  that 
law,  and  a  criminal  proceeding  should  be  in- 
augurated in  the  courts  of  Mexico,  the  court 
here  could  not  recognize  this  requirement  of 
the  law  of  that  country,  and  stay  the  action 
until  the  prosecution  there  had  been  con- 
cluded. We  caniBee  no  reason  for  the  require- 
ment of  the  law  of  Mexico  that  the  civil 
proceeding  should  be  stayed  during  the  prose- 
cution of  the  criminal  charge,  except  that 
the  government  would  thereby  secure  the 
presence  of  the  injured  party  as  a  witness,  and 
his  aid  in  the  punishment  of  the  guilty  party. 
To  permit  such  suits  to  be  maintained  in  our 
courts  would  enable  the  plaintiffs  therein  to 
evade  the  laws  of  that  country  in  that  par- 
ticular, and  would  be  against  the  policy  of 
that  government.  While  it  is  true  that  this 
is  not  a  prosecution  for  the  crime,  as  such, 
nor  a  suit  for  a  penalty,  it  is  so  closely 
related  to  that  class  of  proceedings  that  the 
courts  of  this  state  should  not  aid  in  the  en- 
forcement of  rights  arising  under  those  laws, 
which  practically  require  the  defendant  to  be 
tried  for  a  crime,  in  the  civil  action.  Under 
the  laws  of  Mexico,  the  judge  before  whom 
the  civil  action  is  commenced  is  required  to 
induce  the  parties  to  adjust  their  differences 
and  settle  their  grievance  by  agreement,  if 
he  can  do  so.  This  our  courts  cannot  do.  If 
his  be  regarded  as  matter  of  procedure,  it  is 
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of  a  character  which  may  involve  a  substan- 
tial benefit  to  the  parties,  of  which  the  de- 
fendant would  be  deprived  by  permittiugthe 
action  to  be  prosecuted  in  the  courts  of  thi^ 
state.     If  we  conclude  that  the  plaintiff  Is 
entitled  to  relief,  then  we  must  determine 
what  he  has  a  right  to  recover,  and  what  pro- 
tection the  defendant  is  entitled  to  receive  by 
the  judgment  of  the  court,  under  the  law 
proved  in  this  case.     By  that  law  the  plain- 
tiff would  be  entitled  to  recover  for  all  act 
ual  damages  existing  at  the  time  of  the  trial, 
and  such  as  must  necessarily  result  therefrom. 
By  our  law  he  would  recover  for  all  such 
damages,  and  for  all  such  as  might  probably 
thereafter  result   from   the    injury.     Thus, 
under  our  law,  the  plaintiff  would  have  a 
present  right  to  that  which  he  could  not  re- 
cover by  the  terms  of  the  Mexican  law.  ex- 
cept by  subsequent  actions  therefor.     If  the 
plaintiff  remain  lamed  or  crippled,  disfigured 
or  maimed,  by  the  injury,  the  Mexican  law 
permits  the  judge  to  give,  in  addition  to  the 
actual  damages,  what  is  termed  "extraordi- 
nary indemnity,"  in  a  sum  that  might  be  by 
the  judge  deemed  proper,  considering  plain- 
tiff's social  position.     How  could  a  court  in 
Texas  ascertain  what  this  extraordinary  in- 
demnity   is  to   be?    Is  it  compensatory  or 
vindictive  damages?    In  this  state  a  party, 
by  reason  of  social  position,  is  not  entitled 
to  more  or  less  compensation  for  such  an  iu- 
iury,  and  our  courts  could  not  afford  this  re- 
lief.    The  plaintiff  would  have  the  right, 
under  the  law  of  that  country,  by  subsequent 
suita.  to  recover  for  any  damages  that  might 
arise  out  of  the  injury  after  the  first  judg- 
ment was  rendered,  while  in  our  courts  the 
whole  sum  must  he  adjudged  in  one  proceed- 
ing.    After  a  judgment  in  Texas  for  all  dam- 
ages, existing  and  prospective,  the  plaintiff 
might,  in  the  courts  of  that  country,  recover 
for  injuries  subsequently  developed,  which 
might  be  included  in  the  judgment  of  the 
Texas  court,  and  thus  a  double  recovery  be 
had.     Under  the  laws  of  Mexico,  the  defend- 
ant would  be  liable  for  injuries  to  plaintiff '? 
family,  or  to  third  persons,  growing  out  ot 
the  injury  inflicted  upon  plaintiff.     What 
this  might  comprehend,  we  do  not  know.     Ii 
might  include  a  part  of  what  would  be  ad- 
judged in  the  judgment  in  a  Texas  court,  or 
it  might  not.     At  any  rate,  it  appears  to  be 
a  different  right  to  anything  known  to  the 
laws  of  Texas,  and  in  favor  of  persons  who 
could  not,  under  our  law,  maintain  anv  ac- 
tion for  the  alleged  injury.     If  the  plaintiff 
should  recover  from  his  injuries  to  the  extent 
that  he  would  become  able  to  pursue  an  oc- 
cupation suitable  to  his  education  and  social 
position,  the  defendant  would  have  the  right, 
under  that  law.  to  have  the  payment  of  dam- 
ages awarded  for  diminished  capacity  to  earn 
money  reciuced  by  the  amount  that  plaintiff 
could  earn  in   such   employment.     In  this 
state  no  judgment  could  be  rendered  which 
would  secure  that  right,  but  the  judgment 
must  be  entered  for  ail  probable  future  loss- 
es ;  hence  the  future  earnings,  no  matter  bow 
great  they  might  prove  to  be,  could  not  go 
to  reduce  the  damages  already  paid  under 
such  judgment  as  would  be  rendered  in  Tex- 
as.    How  this  right  would  be  secured   ini 
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Mexico,  we  cannot  see,  unless  payments  were 
required  by  the  judgment  to  be  made  in  in- 
stalments, or  that,  future  inability  to  earn 
money  not  being  considered  uoon  the  first 
trial,  the  matter  would  be  settled  in  subse- 
quent suits  to  recover  for  such  damages.  In 
any  event,  it  is  a  right  of  the  defendant  which 
no  court  of  this  state  can  secure  by  its  judg- 
ment. 

There  are  many  points  of  dissimilarity  be- 
tween the  laws  of  Mexico  as  proved  in  this 
case,  and  the  law  of  this  state  applicable  to 
the  same  subject,  which  we  have  not  men- 
tioned ;  but  those  noticed  are  sufficiently  nu- 
merous and  material  to  show  that  the  courts 
of  Texas  should  not  undertalse  to  adjudicate 
the  rights  of  parties  arising  under  those  laws 
for  tons  committed  ixvthat  country.  Indeed, 
as  we  have  shown,  they  could  not  properly 
determine  the  rights  of  parties  arising  under 
those  laws.  The  cases  of  Texas  db  P.  R.  Co. 
V.  Bichards,  and  St.  Louis.  I.  M.  db  8,  R.  Co. 
v.  McCortnick,  supra,  were  actions  for  dam- 
ages caused  by  the  death  of  the  injured  party, 
but  they  were  decided  upon  the  same  prin- 
ciples that  &pply  to  this  case ;  that  is,  that 
the  courts  of  Texas  will  not  entertain  such 
actions,  if  founded  upon  a  law  which  is  ma- 
terially different  from  the  law  of  this  state. 
The  cases  cited  are  sustained  by  the  weight 
of  authority,  and  are  conclusive  of  the  ques- 
tion in  this  state. 

There  are  other  sufficient  reasons  why  our 
courts  should  not  attempt  to  enforce  the 
Mexican  law  In  cases  liice  this.  The  reason 
which  influences  the  courts  of  one  state  to 
permit  transitory  actions  for  torts  to  be  main- 
tained therein,  when  the  right  accrued  in  a 
foreign  state  or  country,  is  that  the  defend- 
ant, having  removed  from  such  other  state 
or  countiy,  cannot  be  subjected  to  the  juris- 
diction of  the  courts  where  the  cause  of  ac- 
tion arose,  and  as  matter  of  comity,  but  more 
especially  to  promote  justice,  the  courts  of 
the  place  where  he  is  found  will  enforce  the 
rights  of  the  injured  party  against  hi«i,  be- 
cause it  would  be  unjust  that  the  wrongdoer 
should  be  permitted,  by  removing  from  the 
country  where  he  intlicted  the  injury,  to 
avoid  reparation  for  the  wrong  done  by  him. 
In  this  case  there  has  been  no  removal  of  the 
person  or  property  of  the  defendant.  Its  rai  1  • 
road  remains,  as  it  was  at  the  time  of  the  in- 
iury,  within  the  jurisdiction  of  the  court*  of 
Mexico,  and  it  is  liable  to  suit  there  accord- 
ing to  the  laws  of  that  country.  The  reason 
for  permitting  the  action  to  be  prosecuted  in 
our  courts  does  not  obtain  in  this  case.  The 
plaintiff  has  voluntarily  resorted  to  the  jur- 
isdiction of  our  courts,  when  his  rights  could 
be  better  adjudicated  in  Mexico.  The  Mexi- 
can National  Railroad  is  an  important  pub- 
lic highway  in  the  republic  of  Mexico,  by 
31  L.  R.  A. 


which  the  commerce  of  that  country  is  largely 
carried  on  with  our  people.  Every  judgment 
for  damages  rendered  against  it  reduces  its 
revenues,  which  must,  of  necessity,  be  re- 
stored through  its  charges  for  transportation 
of  persons  and  property,  and,  in  the  main, 
must  be  paid  by  that  people.  It  is  but  just, 
and  perhaps  necessary  to  a  proper  mainte- 
nance of  that  means  of  transportation,  that  the 
country  in  which  it  is  operated  should  deter- 
mine the  charges  to  be  enforced  against  it. 
If  Texas  should  open  her  courts  to  all  per- 
sons that  may  be  injured  in  Mexico  in  the 
management  of  that  railroad,  and  others,  it 
may  seriously  affect  the  means  of  commerce 
between  this  state  and  that  republic.  Thus 
it  becomes  a  matter  of  public  concern,  and  a 
proper  subject  for  our  consideration  in  this 
connection,  in  view  of  the  fact  that  the  rail- 
road company  is  still  subject  to  that  juris- 
diction. Justice  does  not  demand  the  exer- 
cise of  the  jurisdiction,  and  comity  between 
the  governments  of  this  state  and  Mexico 
would  seem  to  forbid  that  we  should  do  so. 
Gardner  v.  Thomas,  14  Johns.  184,  7  Am. 
Dec.  445;  Johnson  v.  DalUm,  1  Cow.  548,  13 
Am.  Dec.  564.  There  are  at  this  time  two 
systems  of  railroads  extending  from  the  bor- 
ders of  this  state  into  Mexico,  for  several 
hundred  miles  each  ;  and  as  that  country  shall 
hereafter  develop,  and  commerce  between  the 
two  countries  become  more  extended,  we  may 
expect  other  lines  to  be  constructed  in  the 
same  direction.  If  our  courts  assume  to  ad- 
just the  rights  of  parties  against  those  rail- 
roads, growing  out  of  such  facts  as  in  this 
case,  we  will  offer  an  Invitation  to  all  such 
persons  who  might  prefer  to  resort  to  tri- 
bunals in  which  the  rules  of  procedure  are 
more  certainly  fixed,  and  the  trial  by  jury- 
secured,  to  seek  the  courts  of  this  state  to  en- 
force their  claims.  Thus  we  would  add  to 
the  already  overburdened  condition  of  our 
dockets  in  all  the  courts,  and  thereby  make 
the  settlement  of  rights  originating  outside 
the  state,  under  the  laws  of  a  different  gov- 
ernment, a  charge  upon  our  own  people.  If 
the  facts  showed  that  this  was  necessary  in 
order  to  secure  a  justice,  and  the  laws  were 
such  as  we  could  properly  enforce,  this  con- 
sideration would  have  but  little  weight;  but 
we  feel  that  it  is  entitled  to  be  considered 
where  the  plaintiff  chooses  this  jurisdiction 
as  a  matter  of  convenience,  and  not  of  neces- 
sity. 

We  conclude  that  the  district  court  and  the 
court  of  civil  appeals  erred  in  not  dismissing 
this  case,  under  the  proof  made,  for  which 
error  tJu  judgments  of  both  of  said  courts  are' 
rerersedy  and  this  cause  is  dismissed. 

Petition  for  rehearing  overruled. 
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Edgar  D.  CASE.  Plff,  in  Err., 

V. 

Ely  T.  SMITH. 
( Mich ) 

1.  A  betrothed  person  has  no  rii^ht  of 

action  for  the  seduction  or  alienation  of  the  af- 
fections of  bis  affianced. 

2.  A  note  given  in  consideration  of  con- 
cealing^ from  the  maker's  wife  and  from  the 
public  his  criminal  intimacy  with  another  woman 
cannot  be  enforced. 

(December  17, 1896.) 

ERROR  to  the  arcuit  Court  for  Genesee 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  to  recover  the  amount 
allei^ed  to  be  due  on  a  promissory  note.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tinker  A  Frackelton  for  plain- 
tiff in  error. 

Messrs.  Dnrand  A  Carton,  with  Mr.  Ed. 
S*  Lee,  for  defendant  in  error: 

A  betrothed  person  has  no  right  of  action 
for  the  seduction  or  the  alienation  of  the  affec- 
tions of  his  affianced. 

Cooley,  Torts,  p.  286. 

The  consideration  of  the  note  was  wholly 
illegal  and  void  and  against  public  policy. 

Cicotte  V.  Wayne  County,  44  Mich.  178. 

The  absence  of  the  words  *'for  value  re- 
<%ived/'  from  the  note  makes  it  incumbent  on 
plaintiff  to  allege  in  his  declaration  what  the 
consideration  of  it  was,  and  while  he  might 
offer  it  and  prove  it  in  evidence  under  the  com- 
mon counts,  if  the  signature  was  not  denied, 
on  oath,  he  would  have  to  enter  on  proof  of  its 
consideration,  too,  before  he  could  rest  his  case, 
as  there  is  no  admission  of  value  in  it. 

Conrad  Seipp  Brew.  Co.  v.  McKittrick,  86 
Mich.  191. 

A  recovery  in  a  court  of  justice  for  services 
in  aid  of  prostitution  is  not  permissible. 

Williams  v.  Ouarde,  34  Mich.  83;  f^oomisY. 
Cline,  4  Barb.  453;  2  Am.  &  Eng.  Enc.  Law. 
p.  868;  Cris^ip  v.  Grtmlight,  79  Mich.  380; 
Buck  V.  First  Nat.  Bank,  27  Mich.  294,  15 
Am.  Rep.  189;  O'Hara  v.  Carpenter,  23  Mich. 
410,  9  Am.  Rep.  89;  MeechY.  Lee,  82  Mich.  274. 

A  promissory  note  given  in  consideration  of 
the  suppression  of  proceedings  under  a  crim- 
inal complaint  is  void  in  the  hands  of  the  prom- 
isee, who  was  a  party  to  the  illegality,  and  he 
cannot  enforce  collection  of  it. 

Snyder  v.  Willey,  33  Mich.  483;  McNamara 
V.  Gargett,  68  Mich.  454:  Morgan  v.  llitdqes, 
89  Mich.  404,  15  L.  R.  A.  438;  Lyon  v.  Waldo, 
86  Mich.  845. 

McGrath,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

Suit  isbrouffhtupon  anon-negotiable  prom- 
issory note,    which  omitt^  the  "for  value 


Note.— The  above  case  is  a  novel  one  in  re8i>ect 
to  the  rights  of  betrothed  persons.    As  to  the  in- 
surable interest  in  life  of  such  persons,  see  note  to 
Jklexander  v.  Parker  (111.)  19  L.  R.  A.  187. 
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received"  clause.  Plaintiff  declared  on  the 
common  counts,  and  in  four  special  counts 
set  up.  (1)  that  plaintiff  had  been  for  some 
time  engasred  to  be  married  to  a  widow  named 
D.  ;  that  November  10.  1892.  he  visited  D.. 
and  found  defendant  concealed  in  the  bouse : 
that  defendant  was  at  the  house  for  the  pur- 
pose of  having  carnal  intercourse  with  said 
D.,  and  in  consequence  plaintiff  suffered 
great  mental  and  physical  anguish ;  (2)  that 
prior  to  that  time  5efendant  had  betrayed, 
seduced,  and  debauched  said  D..  with  full 
knowledge  that  she  was  the  betrothed  wife  of 
plaintiff,  to  plaintiff's  damage ;  (8)  that  de- 
fendant had  also  endeavored  to  alienate  the 
affections  of  said  D.  from  plaintiff ;  (4)  that, 
after  the  discovery  of  defendant's  intimacy 
with  said  D.,  defendant  came  to  plaintiff, 
and  requested  plaintiff  to  keep  the  matter 
quiet,  and  agreed  that  if  plaintiff  would 
continue  to  keep  company  with  said  D.,  and 
would  refrain  from  telling  the  people  of  that 
locality  of  the  intimacy  existing  or  that  bad 
existed  between  defendant  and  said  D.,  m.. 
the  seduction,  debauching,  and  sexual  inter- 
course aforesaid,  defendant  would  recompense 
him  well  for  the  same ;  that,  in  consideration 
of  plaintiff's  agreeing  so  to  do.  defendant 
executed  and  deiiverea  to  plaintiff  the  note 
in  question ;  that  plaintiff  did  as  he  agreed, 
and  publicly  kept  company  with  said  D.,  and 
did  refrain  from  informing  the  public  of  the 
intimacy  that  had  existed  between  defendant 
and  said  D.  ;  that  said  note  was  expressly 

fiven  and  accepted  with  the  agreement  that 
efendant  was  to  pay  the  same  in  considera- 
tion of  plaintiff's  keeping  company  with  said 
D..  and  refraining  from  expressing  to  said 
defendant's  wife  the  criminal  proceedings 
and  action  aforesaid  ;  that  plaintiff  has  per- 
formed the  agreement  on  his  part,  but  defend- 
ant has  failed  so  to  do.  A  bill  of  particulars 
was  tiemanded,  under  the  common  counts, 
and  furnished,  which  contained  the  follow- 
ing items:  **For  damages  in  alienating  the 
affections  of  Mary  B.  Davidson  from  plaintiff. 
$5,000.  For  damages  in  seducing,  debauch- 
ing, and  having  carnal  intercourse  with  Marr 
B.  Davidson,  the  betrothed  wife  of  plaintiff, 
$5, 000.  For  f ai  1  ure  of  defendant  to'  keep  his 
agreement  with  plaintiff,  and  in  failing  to 
pay  the  note  set  forth  in  plaintiff's  declara- 
tion, $5,000.''  The  case  comes  here  on  appeal 
from  an  order  sustaining  a  demurrer  to  said 
declaration,  and  judgment  accordingly. 

A  civil  action  for  the  alleged  seduction  of 
D.  could  only  be  brought  hy  the  woman  her- 
self, or  by  her  father,  guardian,  or  some  rela- 
tive. A  betrothed  person  has  no  ri^hi  of  ac- 
tion for  the  seduction  or  the  alienation  of  the 
affections  of  his  affianced.  Cooley,  Torts, 
p.  236.  In  Swanson  v.  Griffin,  68  Miss.  319, 
cited  by  appellant,  defendant  had  aedaoed 
plaintiff's  infant  unmarried  daughter,  and 
she  had  given  birth  to  a  child.  In  Brannttm 
V.  O'Connor,  77  Iowa,  682,  also  cited  bv  ap- 
pellant, plaintiff  had  married  defendant's 
foster  daughter,  and  afterwards  learned  that 
she  was  pregnant  at  the  time  of  the  marriage, 
by  her  foster  father.     Defendant  agreed  to 
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•continue  to  live  with  the  woman  and  main- 
tain the  child.  The  court  held  that  under 
the  Code  the  pregnancy  of  the  woman  at  the 
time  of  her  marriage  was  a  cause  for  divorce, 
and  that  plaintiff  was  under  no  obligation  to 
live  with  the  woman  or  maintain  the  child. 
In  Loomu  v.  Cline^  4  Barb.  453,  the  maker  of 
the  note  had  assaulted  plaintiff's  daughter 
with  intent  to  commit  a  rape.  The  court 
held  that,  from  his  paternal  relation  alone, 
plaintiff  had  no  authority  to  commence  an  ac- 
tion for  his  daughter ;  that  he  could  not  re- 
lease or  compromise  such  claim,  and  so,  if  she 
ihad  a  right  of  action,  it  remained  unaffected 
l)y  that  agreement;  and  that  the  note  was 
without  consideration  ;  c\t\nz  Fonda  v.  Van 
Horne,  15  Wend.  631,  30  Am.  Dec.  77 ;  Hunter 
-V.  Wesibrook,  2  Car.  &  P.  578 ;  Macpherson, 
Infants,  228  (352).  Defendant  was  not  lia- 
l)]e  to  respond  in  damages  to  plaintiff  by  rea- 
son of  the  matters  set  forth  in  the  first  three 
:special  counts  of  the  declaration,  or  the  first 
two  items  of  plaintiff's  bill  of  particulars, 
and  in  the  absence  of  such  liability  there  was 
no  consideration  for  the  note. 


As  to  the  contract  set  up  in  the  fourth 
count,  plaintiff's  agreement  was  in  part  to 
conceal  from  the  public  and  from  defendant's 
wife  the  fact  that  defendant  had  been  guilty 
of  a  crime.  It  is  well  settled  that  any  con- 
tract, the  consideration  of  which  is  to  conceal 
a  crime  or  stifle  a  prosecution,  is  necessarily 
repugnant  to  public  policy,  and  that  a  con- 
tract whose  consideration  is  contrary  to  pub- 
lic policy  is  void.  2  Kent,  Com.  866;  2 
StATkie,  Ev.  87 ;  RoU  v.  Raguet,  4  Ohio,  400, 
22  Am.  Dec.  759 ;  Clark  v.  Bicker,  14  N. 
H.  44 ;  Treat  v.  Jones,  28  Conn.  334.  It  is 
equally  true  that  if  any  part  of  an  indivisi- 
ble promise,  or  any  part  of  an  indivisible  con- 
sideration for  a  promise,  is  illegal,  the  whole 
is  void,  and  no  action  can  be  maintained 
thereon.  Snyder  v.  Willey,  33  Mich.  483,  and 
cases  cited  at  page  494. 

The  judgment  is  affirmed. 

I«oiigr,  J.,  did  not  sit;  the  other  Justices 
concurred. 
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Emily   A.    CORLISS  et  al. 

E.  W.  WALKER  CO.  et  al. 

(57  Fed.  Rep.  434,  and  64  Fed.  Rep.  280.) 

!•   The  publication' of  the  life  of  an  in- 
ventor, whether  he  is  regarded  as  a  public  or 


private  character,  cannot  be  eojoined  as  an  in- 
vasion of  the  right  of  privacy,  since  the  freedom 
of  the  press  is  a  constitutional  right. 

8*  The  jurisdiction  of  eqoity  to  arrant 
ii^unctions  is  founded  on  rights  of  property, 
and  does  not  extend  to  a  matter  affecting  an  ex- 
clusively personal  right. 

8.   The  use  of  plates  made  from*^a  pie- 


NOTB.— ITie  law  of  privacy. 

The  right  of  personal  privacy,  or  the  right  to  be 
secure  from  public  molestation,  seems  to  be  a  right 
the  possible  existence  of  which  has  been  only  re- 
cently recognized.  The  right  to  privacy  In  respect 
to  the  use  of  real  property  is  one  which  has  long 
been  recognized. 

In  Jones  v.  TapUng,  12  C.  B.  N.  S.  864,  the  relative 
rights  of  adjoining  proprietors  to  privacy,  and  to 
light  and  air  are  considered  in  connection  with  the 
question  of  the  right  to  block  up  windows,  which 
bad  been  opened  overlooking  private  grounds, 
and  while  the  right  to  privacy  is  recognized,  it  is 
stated  that  the  law  does  not  protect  such  right  as 
it  docs  that  of  light  and  air. 

So  in  condemnation  proceedings  the  distinction 
of  privacy  forms  a  proper  element  of  damages. 

The  loss  of  privacy  is  a  proper  element  of  dam- 
ages to  be  awarded  for  the  deterioration  of  land  by 
ihe  construction  of  a  railroad.  Duke  Buccleuch 
V.  Metropolitan  Bd.  of  Works,  L.  R.  5  H.  L.  418,  41 
Jj.  J.  Exch.  137,  27  L.  T.  N.  S.  1. 

Loss  of  privacy  of  rooms  in  a  dwelling  house  be- 
cause of  the  construction  of  an  elevated  railroad 
Dear  it  is  a  proper  element  to  be  considered  in  es- 
timating the  damages  which  must  be  paid  to  the 
abutting  property  owner.  Moore  v.  New  York 
Elev.  R.  Co.  130  N.  Y.  523, 14  L.  R.  A.  731. 

There  are  several  rights  in  which  the  right  to 
privacy  may  be  said  to  be  somewhat  involved, 
which  have  been  cited  as  tending  to  establish  a 
right  to  privacy  pure  and  simple.  But  the  right  to 
privacy  does  not  necessarily  follow  from  the  exist- 
-ence  of  either  of  them. 
.31  L.  R.  A. 


Thus,  it  has  been  said  that  an  injunction  may  be 
granted  against  the  exhibition  of  a  picture  which 
is  a  libel  upon  the  complainant.  DuBost  v.  Beres- 
ford,  2  Campb.  511. 

But  the  right  to  protection  against  libel  falls  far 
short  of  establishing  a  right  to  be  free  from  any 
public  attention,  whether  flattering  or  otherwise. 

So,  Monson  v.  Tussauds  [1S94]  1  Q.  B.  671,  was  a 
suit  brought  to  enjoin  the  exhibition  of  a  wax  like- 
ness of  a  person  who  had  been  tried  and  acquitted 
upon  a  charge  of  murder.  In  the  opinion  it  is 
stated  that  it  was  agreed  between  the  counsel  on 
both  sides  that  any  right  which  the  plaintiff  had  to 
complain  of  what  defendants  bad  done  depended 
on  principles  underlying  the  law  of  libel,  and  it  is 
not  suggested  that  the  exhibition  could  be  inter- 
fered with  on  any  other  ground.  The  result  was 
that  it  was  held  that  enough  bad  not  been  shown 
to  warrant  an  injunction  before  a  trial  at  law,  and 
there  is  no  discussion  of  the  case  in  reference  to 
the  right  to  an  injunction  because  of  an  invasion 
of  the  right  of  privacy. 

Again,  the  right  to  prohibit  the  publication  of 
letters  is  suggested  as  tending  to  establish  a  right 
to  privacy.  But  the  cases  upon  that  question  do 
not  necessarily  involve  the  right  to  privacy. 

In  Prince  Albert  v.  Strange,  1  Macn.  &  G.  25, 18  L. 
J.  Ch.  120, 13  Jur.  109,  an  application  was  made  to 
enjoin  the  publishing  of  a  list  of  etchings  which 
had  been  made  by  plaintiff  for  his  own  amuse- 
ment, and  which  had  been  kept  private  by  him. 
Counsel  for  defendant  stated  that  the  case  was  not 
put  on  any  principle  of  trust  or  contract  but  on 
property,  and  contended  that  it  cannot  be  main- 
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tore  or  photoffrapb  for  insertion  In  a  publication 
will  be  enjoined,  where  the  pictures  were  ob- 
tained on  conditions  which  have  not  been  com- 
plied with,  as  the  publication  would  be  a  violation 
of  confidence,  or  breach  of  contract. 

4.  For  a  photographer  to  make  addi- 
tional copies  tpom  a  oeirative  of  a  pict- 
ure from  which  a  customer  has  procured  a  cer- 
tain number  of  copies  toibe  made  is  a  breach  of 
contract  as  well  as  a  violation  of  confidence. 

6.  The  picture  or  photograph  of  a  pub- 
lic person*  such  as  a  great  Inventor,  may  law- 
fully be  published  in  a  newspaper,  mairazine,  or 
book,  if  a  copy  can  be  obtained  without  breach 
of  contract  or  violation  of  confidence. 

(AufiTUSt  1, 189a.) 

BILL  in  equity  to  restrain  respondents  from 
publishing  a  biography  and  a  picture  of 
G«orge  H.  Corliss,  deceased.     Bill  dismissed. 
The  facts  are  stated  in  the  opinions. 
Messrs.  Henry^  Marsh,  Jr.,  and  James 
M.  Ripley  for  complainants. 

Messrs.  m.  L.  Sanborn  and  Henry  E, 
Fales  for  defendants. 

Colt,  Circuit  Judge,  delivered  the  follow- 
ing opinion : 

This  suit  is  brought  by  the  widow  and 
children  of  George  H.  Corliss  to  enjoin  the 


defendants  from  publishing  and  selling  a 
biographical  sketch  of  Mr.  Corliss,  and  from 
printing  and  selling  his  picture  in  connec- 
tion therewith.    The  bill  aoes  not  allege  that 
the  publication  contains  anything scandialous. 
libelous,  or  false,  or  that  it  affects  any  right 
of  property,  but  the  relief  prayed  for  is  put^ 
upon  the  novel  ground  that  such  publication") 
is  an  injury  to  the  feelings  of  the  plaintiffs, 
and  against  their  express  prohibition.         <y 
The  counsel  for  plaintiffs,  in  argument 
put  the  case  upon  the  ground  that  Mr.  Corliss 
was  a  private  character,  and  that  the  publi- 
cation of  his  life  is  an  invasion  of  the  right 
of  privacy,  which  a  court  of  equity  should 
protect.     In  the  first  place,  I  cannot  asseni 
to  the  proposition  that  Mr.  Corliss  was  a  pri- 
vate character.     He  held  himself  out  to  the 
public  as  an  inventor,  and  his  reputation  be- 
came world-wide.     He  was  a  public  man,  in 
the  same  sense  as  authors  or  artists  are  pub- 
lic men.     It  would  be  a  remarliable  excep 
tion  to  the  liberty  of  the  press  if  the  lives 
of  great  inventors  could  not  be  given  to  the 
public  without  their  own  consent  while  liv- 
ing, or  the  approval  of  their  family    when 
dead.     But  whether  Mr.  Corliss  is  to  l>e  re- 
garded 08  a  private  or  public  character  -^ 
distinction  often  difficult  to  define)  is  not 
important  in  this  case.     Freedom  of  si^eech 


talned  that  privacy  constitutes  property,  or  that 
the  court  will  interfere  to  protect  the  owner  in  the 
enjoyment  of  it.  The  court  held  that  both  prop- 
erty and  breach  of  truet  were  shown,  and  tbat  the 
injunction  must  be  grranted,  and  further  held  that 
privacy  beintf  the  rijfht  invaded,  postponing  the 
Injunction  would  be  equivalent  to  denyingr  it  al- 
together; and  in  the  lower  court,  2  De  G.  &  S.  652, 13 
Jur.  807,  it  was  said  that  upon  the  principle  of  pro- 
tecting property  the  common  law  in  oases  not 
aided  or  prejudiced  by  statute  shelters  the  privacy 
and  seclusion  of  thoughts  and  sentiments  com- 
mitted  to  writing  and  desired  by  the  author  to  re- 
main not  generally  known. 

But  in  the  other  cases  upon  the  question  of  re- 
straining the  publication  of  letters,  the  court  has 
proceeded  upon  a  theory  of  property  right  in  the 
thought  expressed  rather  than  upon  a  right  to 
have  privacy  secured. 

Tn  Pope  V.  Curl,  2  Atk.  842,  an  injunction  against 
the  publication  of  letters  was  granted,  but  it  was 
placed  upon  the  ground  that  letters  had  value,  al- 
though they  were  on  familiar  subjects  and  could 
not  be  called  a  learned  work. 

The  publication  of  letters  will  not  be  enjoined 
because  it  will  be  painful  to  the  feelings  of  the 
writer.    Gee  v.  Pritchard,  2  Swanst.  402. 

In  Wetmore  v.  Scovell,  8  Edw.  Ch.  515,  the  vice 
chancellor,  without  discussing  the  question  of 
privacy,  holds  that  the  mere  fact  that  it  will  be 
mortifying  in  the  extreme  to  have  private  letters 
published  gives  a  court  of  equity  no  jurisdiction  to 
enjoin  the  publication. 

The  publication  of  letters  is  enjoined,  not  be- 
cause of  the  injury  which  their  publication  would 
inflict  upon  the  writer,  but  because  of  the  prop- 
erty which  he  retains  in  them.  Woolsey  v.  Judd,  4 
Duer,  879. 

There  are,  however,  a  few  recent  cases  In  which 
the  right  to  privacy  has  been  directly  asserted  by 
the  parties  and  passed  upon  by  the  court. 

In  4  Harv.  L.  Rev.  105.  is  cited  the  case  of  Manola 
V.  Stevens  as  having  been  mentioned  in  the  New 
York  Times  of  June  15, 18,  21, 1^*90,  in  which  an  act- 
ress applied  for  tin  injunction  restraining  the  using 
of  a  photograph  which  had  been  surreptitiously 
31  L.  R.  A. 


taken  of  her  while  she  was  playing  a  role  upon  the 
stage.  And  it  is  stated  that  a  preliminary  injuoo- 
tion  was  issued  and  a  time  was  set  for  argument  r>t 
a  motion  that  it  should  be  made  permanent,  but 
that  at  that  time  no  one  appeared  in  oppositifm  m 
the  motion. 

So,  a  private  individual  is  entitled  to  an  injunc- 
tion against  the  publication  of  his  portrait  tor  tht> 
purpose  of  inviting  votes  to  test  popularity  in  com- 
parison with  another  person.  Marks  v.  Jaffa,  6 
Misc.  290.  In  that  case  the  court  says  that  courts 
t^ill  secure  to  the  individual  what  has  been  aptly 
termed  the  right  "to  be  let  alone." 

But  a  father  has  no  right  to  an  injunction  to  re- 
strain the  publication  of  a  photograph  of  hfc*  in- 
fant  daughter,  even  assuming  tbat  the  unauthor- 
ized publication  of  the  portrait  is  an  unlawful 
invasion  of  the  latter*s  right  to  the  enjoyment  of 
personal  privacy.  The  court  saj^  tbat  the  lav 
does  not  take  cognizance  of  and  will  not  aifoni 
compensation  fur  sentimental  injury,  indeiiend^-nr 
of  redress  for  a  wrong  involving  physical  Injury  t<  > 
person  or  property.  Murray  v.  Gast  Lithogrdphio 
&  £.  Co.  49  Alb.  L.  J.  288,  8  Misc.  88,  31  Abb.  X.  C 
286. 

The  most  important  case  beside  Corliss  v.  F.. 
W.  Walker  Co.  is  that  of  ScHUVXjm  v.  Curtis, 
jx>8^  28A.  While  the  right  in  the  latter  case  was  nt-t 
upheld  by  the  court  of  appeals  to  the  full  extent  t^^ 
which  it  was  claimed,  the  judges  of  the  iower 
courts  were  inclined  to  recognize  and  uphold  it. 

In  Schuyler  v.  Curtis,  64  Hun,  594,  it  is  said  that 
if  a  living  person  would  be  remediless  and  iM>wvr- 
less  to  protect  himself  against  the  making  and  ex- 
hibiting of  a  bust  of  himself,  '*it  would  certainly 
be  a  blot  upon  our  boasted  system  of  jurtoprudcnce 
that  the  courts  were  powerless  to  prevent  the  un- 
warranted doing  of  things  by  persons  who  are- 
mere  volunteers,  which  would  wound  in  the  most 
cruel  manner  the  feelings  of  many  a  sensitive  na- 
ture." 

In  Schuyler  v.  Curtis,  30  Abb.  N.  C.  flW,  the  court 
did  not  place  its  ruling  upon  any  ancient  branch 
of  the  law,  but  simply  suted  tbat  the  act  to  be  eii. 
joined  is  an  unauthorized  act  which  has  oaus4t<d 
and  will  in  the  future  cause,  damage.       H.  P.  F. 


1898. 


CoKLiBS  V.  E.  W.  Walkbr  Co. 


265 


and  of  the  press  is  secured  by  the  CoDstitu- 
tioo  of  the  United  States  and  the  Constitu- 
tions of  most  of  the  states.  This  consti- 
tutional privilege  implies  a  right  to  freely 
utter  and  publish  whatever  the  citizen  may 
please,  ana  to  be  protected  from  any  responsi- 
bility for  so  doing,  except  so  far  as  such  pub- 
lication, by  reason  of  its  blasphemy,  obscen- 
ity, or  scandalous  character,  may  be  a  public 
•offense,  or,  by  its  falsehood  and  malice,  may 
injuriously  affect  the  standing,  reputation,  or 
pecuniary  interests  of  individuals.  Cooley, 
<;'onst.  Lim.  6th  ed.  518.  In  other  words,^ 
under  our  laws,  one  can  speak  and  publish 
what  he  desires,  provided  he  commits  no  of- 
fense against  public  morals  or  private  repuj 
tjition.  Schuyler  v.  CurtU,  40  N.  Y.  S.  R. 
■289,  recently  decided  by  the  New  York  su- 
preme court,  and  upon  which  the  plaintiffs 
rely,  is  not  in  point.  In  that  pase  the  court 
enjoined  ihe  defendants  from  erecting  a  stat- 
ute of  Mrs.  Schuyler.  The  right  of  publica- 
tion was  not  in  issue  in  that  case. 

There  is  another  objection  which  meets  us 
at  the  threshold  of  this  case.  The  subject- 
matter  of  the  jurisdiction  of  a  court  of  equity 
is  civil  property,  and  injury  to  property, 
whether  actual  or  prospective,  is  the  founda- 
tion on  which  its  jurisdiction  rests.  Re 
Sawyer,  124  U.  S.  200,  210,  31  L.  ed.  402, 
405;  Kerr,  Inj.  2d  ed.  §  1.  It  follows  from 
this  principle  that  a  court  of  equity  has  no 
power  to  restrain  a  libelous  publication.  Bos- 
ton Diatite  Go.  v.  FUntnce  Mfg.  Co.  114  Mass. 
69,  19  Am.  Rep.  810 ;  Brandreth  v.  Lance,  8 
Paige,  24,  84  Am.  Dec.  368.  The  opinion  of 
Vice  Chancellor  Mai  ins  in  Dixon  v.  Uolden, 
L.  R.  7  Eq.  488,  to  the  contrary,  is  disap- 
proved by  Lord  Chancellor  Cairns  in  Pni- 
dential  Asmr.  Co.  v.  Knoit,  L.  R.  10  Ch. 
142.  In  Kidd  v.  Hoi-ry,  28  Fed.  Rep.  778, 
Mr.  Justice  Bradley,  in  speaking  of  Dixon 
V.  Ilolden,  and  several  recent  English  cases, 
declares  that  they  depend  on  certain  acts  of 
parliament,  and  not  on  the  general  principle 
of  equity  jurisprudence.  But  in  the  present 
bill  it  is  not  pretended  that  the  publication 
is  libelous,  and  therefore  there  can  be  no 
question  as  to  the  Want  of  jurisdiction  in  this 
case. 

As  to  the  picture  which  accompanies  the 
published  sketch,  the  case  stands  on  a  differ- 
ent footing.  The  defendants  obtained  from 
the  plaintiffs  a  copy  of  a  portrait  and  a  pho- 
tograph of  Mr.  Corliss,  from  which  they  have 
made  two  plates,  one  of  which  they  propose 
to  insert  in  the  publication.  But  it  appears 
from  the  evidence  that  these  pictures  were 
obtained  on  certain  conditions,  which  the 
-defendants  have  not  complied  with.  This 
matter  directly  concerns  the  exclusive  right 
4)f  property  which  the  plaintiffs  have  in  the 
painting  and  photograph,  and  it  would  be  a 
violation  of  confidence,  or  a  breach  of  con- 
tract between  the  parties,  to  permit  the  de- 
fendants, under  these  circumstances,  to  use 
either  of  the  plates.  Pollard  v.  PJtjotogiaphic 
Co.  L.  R.  40  Ch.  -Div.  845 ;  Pnnce  Albert  v. 
Strange,  1  Macn.  &  G.  25. 

Tfie  injunction  in  denied  a4t  to  the  publication, 
and  granted  as  to  the  use  of  the  plates. 

A  motion  was  subsequently  made  for  a 

^iL.a  A. 


dissolution  of  the  injunction  granted,  in  re- 
sponse to  which  Colt,  Circuit  Judge,  on 
November  19,  1894,  delivered  the  following 
opinion  : 

The  defendants  move  to  dissolve  the  in- 
junction heretofore  granted  in  this  case.  As 
the  case  was  first  presented,  it  appeared  that 
the  print  of  George  H.  Corliss  to  be  inserted 
in  a  biographical  sketch  about  to  be  pub- 
lished by  the  defendants  was  taken  from  a 
photograph  obtained  from  Mrs.  Corliss  by 
the  defendants  upon  certain  conditions,  which 
they  had  failed  to  comply  with,  and  the 
court  granted  an  injunction  upon  the  ground 
that  the  proposed  use  by  the  defendants  would 
be  a  breach  of  contract  and  a  violation  of 
confidence.  57  Fed.  Rep.  484.  Upon  a  full 
presentation  of  the  facts  at  the  present  hear- 
ing, it  now  appears  that  the  defendants  ob- 
tained two  photographs  of  Mr.  Corliss,  and 
that  the  one  received  from  Mrs.  Corliss  was 
returned  to  her,  while  the  other,  from  which 
the  print  was  actually  taken,  was  purchased 
for  the  defendants  at  a  store  in  Providence 
several  months  before  any  contract  was  en- 
tered into  between  the  parties,  or  any  corres- 
pondence had  in  relation  to  the  subject.  It 
must  be  confessed  that  the  case  now  assumes 
a  different  aspect.  If  we  eliminate  the  ele- 
ment of  contract  or  trust,  the  question  resolves 
itself  into  the  broad  proposition  of  how  far 
an  individual,  in  his  lifetime,  or  his  heirs 
at  law  after  his  death,  have  the  right  to  con- 
trol the  reproduction  oi  his  picture  or  photo- 
graph. The  photograph  obtained  by  the  de- 
fendants was  a  copy  of  an  original  taken  by 
Mr.  Heald,  of  Providence,  for  Mr.  Corliss, 
in  September,  1885.  Mr.  Corliss  engaged 
Mr.  Heald,  in  the  ordinary  way,  to  take  his 
photograph,  and  paid  for  the  pictures  which 
he  ordered.  The  contention  of  the  plaintiffs 
is  that  Mr.  Heald  had  no  right  to  make 
prints  from  the  original  negative,  other  than 
those  which  Mr.  Corliss  ordered,  and  that 
neither  Mr.  Heald  nor  any  one  else  had  the 
right  to  reproduce  copies  from  any  of  the  pho- 
tographs ordered  by  Mr.  Corliss,  and  that  to 
do  so  would  be  a  breach  of  contract  or  a  vio- 
lation of  confidence,  for  which  relief  can  be 
had  in  a  court  of  equity.  In  support  of  this 
position,  the  plaintiffs  say  that  Mr.  Corliss 
never  authorized  Mr.  Heald  to  make  any 
prints  from  the  negative,  except  those  he  or- 
dered, and  that  after  his  death,  in  February, 
1888,  Mrs.  Corliss  obtained  the  original  neg- 
ative, and  forbade  Mr.  Heald  from  exhibit- 
ing in  his  studio  any  pictures  of  Mr.  Corliss. 

When  a  person  engages  a  photographer  to 
take  his  picture,  agreeing  to  pay  so  much 
for  the  copies  which  he  desires,  the  transac- 
tion assumes  the  form  of  a  contract ;  and  it 
is  a  breach  of  contract,  as  well  as  a  viola- 
tion of  confidence,  for  the  photographer  to 
make  additional  copies  from  the  negative. 
The  negative  may  belong  to  the  photographer, 
but  the  right  to  print  additional  copies  is  the 
right  of  the  customer.  Pollard  v.  Photographic 
Co.  L.  R.  40  Ch.  Div.  345;  Tuck  v.  Pinester, 
L.  R.  19  Q.  B.  Div.  629.  Independently  of 
the  question  of  contract,  I  believe  the  law 
to  be  that  a  private  individual  has  a  right 
to  be  protected  in  the  representation  of  his 
portrait  in  any  form ;  that  this  is  a  property 
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as  well  as  a  personal  right ;  and  that  it  be- 
longs to  the  same  class  of  rights  which  for- 
bids the  reproduction  of  a  private  manuscript 
or  painting,  or  the  publication  of  private 
letters,  or  of  oral  lectures  delivered  by  a 
teacher  to  his  class,  or  the  revelation  of  the 
contents  of  a  merchant's  books  by  a  clerk. 
Duke  Queensberry  v.  Shehbeare,  2  Eden,  329; 
Gee  V.  Ftitehard,  2  Swanst.  402;  Folsom  v. 
Mar$K  2  Story,  C.  C.  100,  Fed.  Cas.  No. 
4,901 ;  AberneUiy  v.  Hutchinson,  3  L.  J.  Ch. 
209 ;  Caird  v.  Sims,  12  App.  Cas.  326 ;  Tipping 
V.  Clarke,  2  Hare,  383,  393;  William*  v. 
Prince  of  Wales  Life  etc.  Assur.  Co.  23  Beav. 
338.  In  case  of  Prince  Albert  v.  Strange,  1 
Macn.  i&  0.  25,  2  De  G.  &  S.  652,  this  doctrine 
was  extended  so  far  as  to  prohibit  the  publica- 
tion of  a  catalogue  of  private  etchings.  But, 
while  the  right  of  a  private  individual  to 
prohibit  the  reproduction  of  his  picture  or 
photo>^raph  should  be  rccognizea  and  en- 
forced, this  right  may  be  surrendered  or  dedi- 
cated to  the  public  by  the  act  of  the  individ- 
ual, just  the  same  as  a  private  manuscript, 
book,  or  painting  becomes  (when  not  pro- 
tected by  copyright)  public  property  by  the 
act  of  publication.  The  distinction  in  the 
case  of  a  picture  or  photograph  lies,  it  seems 
to  me,  between  public  and  private  characters. 
A  private  individual  should  be  protected 
against  the  publication  of  any  portraiture  of 
himself,  but  where  an  indiviaual  becomes 
a  public  character  the  case  is  different.  A 
statesman,  author,  artist,  or  inventor,  who 
asks  for  and  desires  public  recognition,  may 
be  said  to  have  surrendered  this  right  to  the 
public.  When  any  one  obtains  a  picture  or 
photograph  of  such  a  person,  and  there  is  no 
breach  of  contract  or  violation  of  confidence 
in  the  method  by  which  it  was  obtained,  he 
has  the  right  to  reproduce  it,  whether  in  a 
newspaper,  magazine,  or  book.  It  would  be 
extending?  this  right  of  protection  too  far  to 
say  that  the  general  public  can  be  prohibited 
from  knowing  the  personal  appearance  of 
great  publ  ic  characters.  Such  characters  may 
be  said,  of  their  own  volition,  to  have  dedi- 
cated to  the  public  the  right  of  any  fair  por- 


traiture of  themselves.  In  this  sense,  lean- 
not  but  regard  Mr.  Corliss  as  a  public  man. 
He  was  among  the  first  of  American  in  rec- 
tors, and  he  sought  public  recognition  as 
sucli. 

The  defendants,  in  the  present  instance, 
obtained  a  photograph  of  Mr.  Corliss  at  a 
public  shop  in  Providence.  Whatever  con- 
tract may  have  existed  between  the  photog- 
rapher and  Mr.  Corliss,  they  were  not  a 
party  to  it,  and  they  had  the  same  right  in 
reprint  copies  from  this  photograph  that  they 
would  have  had  from  that  of  any  other  pub- 
lic man.  Further,  it  does  not  seem  tliat  Mr. 
Corliss,  personally,  ever  objected  to  the  re- 
production of  his  picture,  but,  on  the  con- 
trary, that  he  permitted  thousands  of  bis  pic 
tures  to  be  circulated.  Ten  thousand  pictures 
of  Mr.  Corliss  were  sold  or  j^iven  away,  with- 
out objection  on  his  part,  at  the  time  of  the 
Centennial  Exhibition,  in  1876.  In  \\^>^ 
there  was  published  in  Providence,  by  J. 
A.  <&  R.  A.  Reid,  about  10.000  copies  of  a 
book  called  ** Providence  Plantations,"  in 
which  a  picture  of  Mr.  Corliss  appears,  which 
is  a  reprint  from  the  Heald  photograph,  now 
in  controversy.  His  picture  also  was  printed 
in  Harper's  Weekly  of  March  3,  1888,  and 
in  the  Scientific  American  of  June  2,  18>!>5. 
I  am  aware  that  Mrs.  Corliss  says  that  she 
wrote  a  letter,  at  the  request  of  her  husband, 
to  the  Messrs.  Reid,  forbidding  the  insertion 
of  the  picture  in  the  "Providence  Planta- 
tions." and  that  she  also  declares  that  the 
publication  in  the  Harper's  Weekly  and  Sci- 
entific American  were  authorial  by  the  fam- 
ily ;  but,  whatever  may  be  the  position  now 
taken  by  the  plaintiffs,  there  is  no  substan- 
tial evidence  that  Mr.  Corliss,  in  his  life- 
time, ever  prohibited  tlie  production  and  cir- 
culation 01  his  picture.  Upon  the  facts  as 
now  presented,  and  for  the  reasons  given, 
I  am  of  opinion  that  the  defendants  have  a 
right  to  insert  in  the  biographical  sketch  »»f 
Mr.  Corliss  published  by  them  a  print  of  his 
photograph,  and  the  motion  to  dissolve  (he  in- 
junction is  granted. 
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Philip  SCHUYLER,  Respt., 

V. 

Ernest  CURTIS  et  al.,  Appts. 

(147  N.  Y.  434.) 

1.  There  is  no  mieh  real  mental  distreM 
or  injury  as  will  Justify  equity  in  ei^oin- 
in^  a  Tiolation  of  the  ri^^ht  of  privacy 

by  makiDff  a  statue  of  one  of  plaintiff's  relatives, 
it  the  facts  fail  to  furnish  any  clear  or  sure 
foundation  for  a  reasonable  man  to  claim  that 
any  Injury  to  his  feelinflrs  has  been  or  would  be 
caused  by  the  action  taken  or  to  be  taken  by 
defendant. 


Note.— As  to  the  law  of  privacy,  see  note  to  case 
immediately  preceding  this  one. 
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8.   A  i^oman's  ri^ht  of  privacyt  ^  ^  ^^^ 

as  it  Includes  the  rig>ht  to  prevent  the  public 
from  making:  pictures,  busts,  or  statues  of  her 
to  commemorate  her  worth  or  services,  does  not 
survive  her  so  that  it  can  be  enforced  by  her  reU- 
tives. 

8.  That  the  erection  of  a  statue  in  his 
honorwould  have  been  disagreeable  to 
a  person's  ancestor  in  his  lifetime  is  not  a 
sufficient  cause  for  real  mental  injury  or  distress 
to  such  person  because  of  the  erection  of  such 
statue  after  such  ancestor's  death,  to  entitle  such 
person  to  enjoin  such  erection. 

4.  Relatives  of  a  deceased  person  can- 
not ei^oin  the  erection  of  a  aaeaaorial 
to  her  because  the  work  is  undertaken  without 
their  consent  by  stranfirers,  if  there  is  an  hone<«t 
purpose  to  do  honor  to  her,  which  is  carried  out 
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io  an  appropriate  and  orderly  manner  by  reputa- 
ble individuals. 

5.  Erroneoiui  clatiw  respectinfir  the 
seryiees  of  &  deceased  person  in  whose 
honor  persons  are  seeking  to  erect  a  memonai, 
which  cause  adverse  newspaper  comment,  fur- 
Dish  no  ground  for  Injunction  ajralnst  the  memo- 
rial in  favor  of  her  relatives,  who  have  made  no 
attempt  to  rectify  the  error. 

6.  No  grcfond  for  ei^oining^  the  maldxi^ 
by  a  woman's  society  of  a  bust  of  a 
deceased  woman,  in  fiLvor  of  her  de- 
BcendaatSvis  shown  by  the  fact  that  the  same 
society  contemplates  the  exhibition  of  the  bust 
in  the  same  room  of  a  public  fair  bulldinK  in 
which  they  are  to  exhibit  one  of  another  woman 
wiih  whose  objects  and  work  the  ancestor  had 
DO  sympathy,  if  the  two  busts  are  designed  to 
represent  totally  distinct  classes  of  persons. 

7.  The  makinf^  of  a  bust  of  a  deceased 
person  will  not  be  enjoined  on  the 
ground  of  fintud  upon  the  public  because 
no  likeness  of  her  is  accessible  for  a  model,  if 
the  idea  of  actual  likeness  Ihas  been  abandoned 
and  the  bust  is  to  be  made  an  ideal  one,  at  least 
where  no  fraudulent  intent  is  shown. 

8.  Reversal  of  an  erroneous  injunction 
decree  aflraiust  makingr  a  bust  of  a  deceased 
person  lor  exhibition  at  a  public  fair  will  not  be 
refused  because  the  fair  has  closed,  if  there  is 
also  the  purpose  of  placing  the  bust  permanently 
in  a  proper  place  as  a  memorial  to  decedent. 

(November  28, 1895.) 

APPEAL  by  defendants  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  atflrmine  a  judgment  of  the 
Special  Term  for  New  York  County  in  favor 
of  plaintiff  in  an  action  brought  to  enjoin  de- 
fendants from  making  and  exuibiting  a  statue 
of  plaintiff's  aunt.     Reversed, 

Statement  by  Peckham,  J.  : 

The  plaintiff  brought  this  action  against 
the  defendants  to  restrain  them  from  making 
a  statue  or  bust  of  the  late  Mrs.  Mary  M. 
Hamilton  Schuyler,  in  any  form,  and*from 
causiflur  the  same  to  be  made  or  exhibited ; , 
also  from  receiving  or  soliciting  subacrip- 
tions  for  the  pur]>ose  of  defraying  the  cost  and 
expenses  of  making  such  bust,  or  procuring 
it  to  be  made,  and  also  to  restrain  them  from 
making  use  of  the  name  of  Mrs.  Mary  M. 
Hamilton  Schuyler,  or  circulating  any  de- 
scription of  her,  in  any  way,  in  connection 
with  the  •  Woman's  Memorial  Fund  Associa- 
tion" mentioned  in  the  record.  The  findings 
of  the  court  upon  the  trial  of  the  action  state 
▼hat  is  material  as  to  the  facts  upon  which 
the  action  is  based,  while  the  conclusions  of 
law  show  the  theory  upon  which  relief  has 
bten  jH^nted.  The  court  has  found,  amoncr 
other  facts,  the  following :  The  plaintiff  is 
the  only  son  of  George  L.  Schuyler,  late  of 
the  city  of  New  York,  and  of  Eliza  Hamil- 
ton Schuyler,  his  wife,  who  was  a  daughter 
of  the  late  James  A.  Hamilton  and  grand- 
daughter of  Maj.  Gen.  Alexander  Hamilton. 
Mre.  Schuyler  died  in  the  year  1863,  and 
plaintiff's  father,  for  his  second  wife,  mar- 
ried Mary  Morris  Hamilton,  a  younger  sister 
f'f  his  flret  wife.  The  second  Mrs.  Schuy- 
ler died  in  May,  1877,  leaving  no  children. 
31L.R.  A. 


Her  hushand  died  in  July,  1890,  and  her 
only  brother  died  in  December,  1889.  The 
only  immediate  relatives,  now  living,  of  the 
second  Mrs.  Schuyler,  are  certain  nephews 
and  nieces,  an  uncle  and  an  aunt,  all  of  whom 
approve  of  the  commencement  and  mainte- 
nance of  this  action.  The  defendants  other 
than  Hartley  are  members  of  a  voluntary  and 
unincorporated  association  in  New  York  City 
named  "The  Woman's  Memorial  Fund,"  and 
its  avowed  object  was  the  completion  of  two 
sculptures  to  honor  "woman  as  the  philan- 
thropist" and  ** woman  as  the  reformer,"  to 
be  placed  on  exhibition  at  the  Columbian 
Exposition  of  1893.  This  association  in  May, 
1891,  publicly  announced  that,  "as  the  typi- 
cal philanthropist,  Mary  M.  Hamilton,  who 
died  Mrs.  G.  L.  Schuyler,  has  been  chosen 
as  the  subject  of  the  statue ;"  and  about  that 
time  the  association  began  to  send  printed 
circulars  to  that  effect,  and  to  solicit  sub- 
scriptions for  the  purpose  of  carrying  out  this 
project,  and  public  announcement  was  made 
that  a  contract  had  been  entered  into  with  the 
defendant  Hartley,  a  professional  sculptor, 
for  tl)e  execution  of  a  statue  of  Mrs.  Schuy- 
ler, to  be  placed  on  exhibition  as  stated.  It 
was  also  announced  that  the  association  in- 
tended to  place  the  statue  on  exhibition  at 
the  same  time  and  place  as  a  statue  of  Miss- 
Susan  B.  Anthony,  whom  the  assoication  had 
chos(>n  as  the  subject  of  the  statue  to  be 
designated  the  "Representative  Ueformer." 
George  L.  Schuyler,  the  husband,  and  Alex- 
ander Hamilton,  the  brother,  of  the  deceased 
Mrs.  Schuyler,  were,  at  the  time  when  the 
association  claims  to  have  originated  the  plan 
for  making  the  statue,  living  in  New  York ; 
but  no  application  was  made  to  either  for  his 
consent  to  the  making  of  the  statue,  and 
neither  of  them  ever  authorized  any  one  to- 
make  it.  Subsequent  to  the  deaths  of  the 
husband  and  brother  of  Mrs.  Schuyler,  and 
in  May,  1891,  the  plaintiff  first  heard  of  the 
contemplated  action  of  the  defendants,  and 
he,  in  behalf  of  himself  and  also  of  the  other 
relatives  of  Mrs.  Schuyler,  requested  the  de- 
fendants to  abandon  the  making  of  such  statue 
and  the  circulation  of  subscription  papers 
for  the  purpose  of  collecting  money  towards 
defraying  the  cost  and  expenses  of  procuring 
the  statue.  The  defendants  denied  the  right 
of  the  plaintiff  to  prevent  the  making  of  the 
statue,  or  to  prevent  their  soliciting  subscrip- 
tions throughout  the  country  for  that  pur- 
pose and  they  continued  to  circulate  such 
subscription  papers  widely  throughout  the 
United  States,  and  they  were  printed  in 
some  of  the  New  York  City  newspapers  at 
the  instance  of  the  defendants.  These  acts, 
the  court  finds,  have  exposed  the  name 
and  the  memory  of  Mrs.  Mary  M.  Hamilton 
Schuyler  to  adverse  comment  and  criticism 
of  a  nature  peculiarly  disagreeable  to  her 
relatives,  ana  have  caused  disagreeable  no- 
toriety, for  which  they  are  in  no  way  respon- 
sible ;  that  such  comment  has  been  made  in 
the  public  prints  and  elsewhere  ;  that  annoy- 
ance and  pain  have  been  caused  thereby  to- 
the  plaintiff  and  to  the  immediate  relatives' 
of  Mrs.  Schuyler ;  that  he  and  they  have  been 
greatly  distressed  and  injured  thereby,  and 
by  the  notoriety  incident  thereto ;  and  that- 
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■such  Dotoriety  and  adverse  comment  and  criti- 
cism are  wbolly  due  to  the  unauthorized  acts 
of  the  defendants.  As  conclusions  of  law,  it 
was  found  that  the  acts  of  defendants  consti  • 
tuted  an  unlawful  interference  with  the  right 
of  privacy,  and  that  the  surviving  relatives 
•of  the  deceased,  Mary  Schuyler,  were  spe- 
cially injured  by  the  acts.  It  was  therefore 
adjudged  that  the  plaintiff  was  entitled  to 
judgment  perpetually  enjoining  the  defend- 
ants from  making  or  causing  to  be  made  a 
statue  of  Mrs.  Schuyler,  in  any  form,  and 
from  exhibiting  any  statue  of  her,  and  from 
receiving  subscriptions  for  the  purposes 
stated.  Upon  the  trial  evidence  was  given 
upon  the  part  of  the  defendants  which  showed 
that  Mrs.  Schuyler,  in  her  lifetime,  was  a 
very  charitable  woman ;  was  a  member  of 
tmany  private  charitable  associations ;  that  in 
1852  she  was  one  of  the  founders  of  the  School 
of  Design  for  Women  in  the  city  of  New 
York,  and  one  of  its  managers  until  it  was 
adopted  by  the  Cooper  Institute ;  that  some 
of  the  female  defendants  were  members  of  the 
School  of  Design  for  Women,  and  had  fre- 
quently met  Mrs.  Schuyler  at  its  meetings, 
and  were  on  terms  of  some  intimacy  with  her, 
so  far,  at  least,  as  her  interest  in  jind  her  at- 
tendance at  the  meetings  of  the  above  associa- 
tion called  for ;  that  the  Ladies'  Art  Associa- 
tion was  founded  about  1867,  partly  at  the 
suggestion  of  Mrs.  Schuyler,  made  to  some 
of  the  defendants,  who  were  members  of  the 
School  of  Design  for  Women,  the  object  of 
the  association  being  to  help  ladies  support 
themselves,  and  to  give  them  adequate  edu- 
cation in  art  and  design,  and  the  association 
is  a  reputable  and  well-known  organization 
in  New  York  City,  and  Mrs.  Schuyler 
-evinced  considerable  interest  in  it  during  her 
life;  that  the  Woman's  Memorial  Fund  As- 
sociation was  composed  largely  of  members 
of  the  Ladies*  Art  Association,  and  it  was 
publicly  announced  that  the  statue  in  ques- 
tion was  to  be  placed,  after  the  exposition,  in 
the  rooms  or  studio  of  the  association,  there 
to  remain  permanently ;  that  Mrs.  Schuyler 
was  prominently  identified  with  the  United 
States  sanitary  commission  during  the  late 
war ;  and  also  that  she  was  one  of  the  vice 
regents  for  the  state  of  New  York  of  the  Mt. 
Vernon  Association,  which  was  organized  for 
the  purpose  of  securing  the  preservation  of 
the  home  of  Washington.  These  several  facts 
were  proved  and  were  uncontradicted,  and  the 
defendants  requested  the  court  to  find  them, 
which  request  was  refused  on  the  ground  that 
they  were  immaterial. 

Messrs,  Walter  S.  Lo^an  and  Charles 
M.  Demond,  for  appellants: 

A  defamatory  picture  or  statue  of  a  person, 
whether  he  be  living  or  dead,  is  a  libel. 

Townshend,  Slander  &  Libel,  pp.  2,  8,  118; 
Holt,  Libel,  p.  244;  1  Wood.  Inst.  445;  Reg. 
V.  Lahouchere,  L.  R.  12  Q.  B.  Div.  320;  Com.  v. 
Batchelder,  Thacher,  Crim.  Cas.  191  ;  State 
V.  Farley,  4  McCord,  L.  817;  1  Hilliard,  Torts, 
chap.  7,  ^  18;  Com.  v.  Clap,  4  Mass.  163,  3 
Am.  Dec.  212;  Statey.  Jea?ideU,  5  Harr.  (Del.) 
475:  WMe  v.  NicholU,  44  U.  S.  8  How.  266, 
11  L.  ed.  591;  Boot  v.  King,  7  Cow.  613:  Peo- 
ple V.  Crosicell,  3  Johns.  Cas.  854;  Steele  v. 
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Southtoick,  9  Johns.  214;  Cooper  v.  Oreeley,  1 
Denio,  847. 

The  remedy  of  persons  aggrieved  by  a  libel 
is  a  suit  at  law  for  damages  or  a  criminal  prose- 
cution. 

New  York  Juvenile  Guardian  Soe.  v.  Roose- 
velt, 7  Daly,  188;  Francis  v.  Flinn,  118  U.  S. 
385,  80  L.  ed.  165;  Drandreth  v.  Lance,  8 
Paige,  24,  34  Am.  Dec.  868. 

No  suit  can  be  maintained  in  any  court  of 
the  stale  of  New  York  lo  enjoin  the  publica- 
tion of  a  libel. 

Brandrcth  v.  Lance,  supra;  Wetmore  v. 
ScowU,  3  Edw.  Ch.  516;  Hoyt  v.  Maekeraie,  3 
Barb.  Ch.  320,  49  Am.  Dec.  178;  Mauger  v. 
Dick,  55  How.  Pr.  132;  Boston  LHatite  Co.  v. 
Florence  Mfg.  Co.  114  Mass.  69,  19  Am.  Rep. 
310;  Francis  v.  Flinn,  supra;  Life  Asso.of 
America  v.  Boogher,  3  Mo.  App.  178;  Clark  v. 
Freeman,  11  Beav.  112;  Liverpool  Household 
Stores  Asso.  v.  Smith,  L.  R.  37  Ch.  DIv.  170; 
Mvlkern  v.  Ward,  L.  R  13  Eq.  619;  Prudentuil 
Assvr.  Co.  v.  Knott,  L.  R.  10  Ch.  App.  142: 
Raymond  v.  RusseU.  143  Mass.  295,  58  Am. 
Rep.  137;  Kidd  v.  Horry,  28  Fed.  Rep.  773; 
Whitehead  v.  Kitto7i.  119  Mass.  484;  Coiuvm- 
ers  Qas  Co.  v.  Kansas  City  Gaslight  d  C.  Ok 
100  Mo.  501;  ffalsey  v.  Brotherhood,  L.  R  19 
Ch.  Div.  386;  Hammersmith  Skating  Rink  Co. 
V.  Dublin  Skating  Rink  Co.  10  Ir.  Eq.  Rep. 
235;  Chase  v.  Tuttle,  27  Fed.  Rep.  110;  Qvartz 
Hill  Consol.  Gold  Min.  Co.  v.  Beall,  L.  R.  20 
Ch.  Div.  501. 

An  injunction  to  restrain  a  libel  is  unconsti- 
tutional. 

New  York  Juvenile  Guardian  Soc.  v.  Roose- 
velt, 7  Daly,  188;  People  v.  Crosweil,  3  Johns. 
Cas.  337. 

If  the  publication  of  a  statue  plainly  libel 
ous  cannot  be  enjoined,  all  the  more  is  an  in- 
junction improper  if  the  statue  be  not  libelous. 

Corlisa  V.  K.  W.  Walker  Co.  57  Fed.  Rep.  AU. 
Re  Sawyer.  124  U.  S.  200,  31  L.  ed.  402:  Kerr. 
Inj.  2d  ed.  1;  Boston  Diatite  Co.  v.  Florena 
Mfg.  Co.,  and  Brandreth  v.  Lance,  supra. 

Neither  on  the  ground  of  the  right  of  pri- 
vacy, nor  on  the  ground  of  pain  and  suflferiDg. 
nor  on  the  ground  of  a  continuing  trespass, 
can  the  judgment  be  sustained. 

Murray  v.  Gast  Lithographic  db  E.  Co.  49 
Alb.  L.  J.  288,  8  Misc.  36,  31  Abb.  N.  C.  266; 
Re  Saicyer,  supra. 

Missrs.  Aug^u8tu8  Noble  Hand,  Oeorg^ 
W.  Wickersham,  and  James  Bettner 
Ludlow,  for  respondent:  ^ 

The  acts  of  the  defendant  in  seeking  to  make 
and  exhibit  a  stalue  of  Mrs.  Schuyler,  and  in  so- 
liciting subscriptions  therefor,  constitute  an  un- 
warrantable invasion  of  the  right  of  privacy, 
for  which  no  adequate  remedy  exists  at  com- 
mon law,  and  which  therefore  falls  within  the 
jurisdiction  of  a  court  of  equity  lo  redress. 

Cooley,  Torts,  p.  19. 

In  the  English  law,  the  earliest  development 
in  the  recognition  of  rights  to  privacy  is  to  be 
found  in  the  decisions  holding  that  the  writer 
of  a  private  letter  has  a  right  to  restrain  the  re- 
ceiver from  publishing  it. 

Pope  V.6VW,  2  Atk.  342(1741);  Gee^r.  Pritrh- 
ard,  2  Swanst.  402  (1818);  Lord  and  Lady  Pirr- 
ceval  V.  Phipps,  2  Ves.  &  B.  19;  Prince  Albert 
V.  Strange,  2  De  G.  &  S.  652,  on  appeal  1  Macn. 
&  G.  25  (1849);  Woolsey  v.  Judd,  4  Duer.  879 
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•(1855);  The  Right  to  Privacy,  4  Harvard  L.  Rev. 
201. 

The  legal  right  of  the  sender  of  a  letter  is 
not  really  one  of  property. 
'^  Payne  v.  People,  6  Johns.  108;  Eyre  v.  Rig 
bee,  85  Barb.  502;  Oliver  v.  Oliver,  11  C.  B. 
N.  S.  189;  Qrigsby  v.  Breckinridge,  2  Bush, 
480,  92  Am.  Dec.  509. 

Along  the  same  line  of  development  that  is 
exhibited  in  the  history  of  the  Roman  law,  we 
next  find  the  English  court  of  chancery  ex- 
tending its  protection  to  the  authorized  use,  and 
enjoining  the  unauthorized  use,  of  a  name. 

Routh  V.  Webster,  10  Beav.  561;  Dixon  v. 
lloldev,  L.  R.  7  Eq.  488;  Springhead  Spinning 
Co.  V.  Riley,  L.  R.  6  Eq.  551;  Maxwell  v.  Hogg, 
L.  R.  2  Ch.  807;  Mackenzie  v.  Soden  Mineral 
Springs  Co.  27  Abb.  N.  C.  402;  Farmers*  Loan 
&  T.  Co.  V.  Farmer^  Loan  db  T.  Co,  21  Abb. 
N.  C.  104. 

Then,  as  a  later  development,  there  is  the 
class  of  cases  where  the  protection  has  been 
sought  from  a  new  invasion  of  privacy,  a 
wrong  to  one's  personality. 

Pollard  V.  Photographic  Co,  L.  R.  40  Ch. 
Div.  345;  Tuck  v.  Priester,  L.  R.  19  Q.  B. 
Div.  629;  Corliss  v.  E.  W.  Walker  Co.  57  Fed. 
Rep.  484, 64  Fed.  Rep.  280,  ante,  288;  Mamla 
V.  Steiens,  N.  Y.  Times,  June  15, 1890;  M(irks 
V.  Jaffa,  6  Misc.  290. 

Injunctions  have  been  granted  to  surviving 
relatives  to  protect  the  dead  body  of  a  deceased 
relative  from  injury,  or  to  secure  the  proper 
disposal  of  the  remains;  or  to  protect  grave- 
stones or  monuments  from  desecration. 

Co.  Litt.  fol.  186;  Institutes,  Lib.  1,  cap.  1, 
§  12;  p.  182,  12  fol.  ed.  l';88.  p.  288,  vol. 
3,  Thomas'  Am.  ed.  (Phila.  1886)  ;  Law  of 
Burial,  4  Bradf.  508-582;  Mitchell  v.  Thome, 
184  N.  Y.  586;  Snyder  v.  Snyder,  60  How.  Pr. 
868;  Thompson  v.  Hickey,  8  Abb.  N.  C.  159; 
Secord  v.  Secor,  18  Abb.  N.  C.  80,  note;  Weld 
V.  Walker,  180  Mass.  422,  89  Am.  Rep.  465; 
Pierce  v.  Swan  Point  Cemetery  Proprs.  10  R.  I. 
227,  14  Am.  Rep.  667;  Re  Qirard's  Remains,  5 
Pa.  L.  J.  68,  cited  in  12  Moak,  Eng.  Rep.  664; 
First  Pretty.  Church  v.  Second  Pre^.  Church, 
2  Brewsi.  (Pa.)  872;  Wynkoop  v.  Wynkoop,  42 
Pa.  298,  82  Am.  Dec.  506;  6  Am.  L.  Rev.  182; 
First  Evangelical  Chwrch  v.  Walsh,  57  111.  868; 
State  V.  McGlure,  4  Blackf.  829;  Boaert  v.  In- 
dianapolis, 18  Ind.  184;  Renihan  v.  Wright,  125 
Ind.  586,  9  L.  R.  A  514;  Guthrie  v.  Weaver,  1 
Mo.  App.  186. 

The  argument  that  the  present  case  is  analo- 
gous to  a  case  of  libel,  and  that  because  it  has 
been  held  that  a  libel  cannot  be  enjoined  it 
follows  that  there  can  be  no  injunction  in  this 
case,  is  specious  but  entirely  unsound. 

The  right  exists  to  prevent  a  libel  upon  the 
dead. 

12  Week.  L.  Bull.  (Ohio,  1884);  59  L.  T.  257; 
12  Alb.  L.  J.  178. 

An  injunction  will  be  granted,  in  a  clear 
case,  to  restrain  libel. 

Bonnard  v.  Perry  man  [1891]  2  Ch.  269;  Col- 
lard  V.  MarshaU  [18921  1  Ch.  571;  Monson  v. 
Tussauds  [1894]  1  Q.  B.  671. 

The  theory  that  an  injunction  can  only  be 
granted  in  a  case  where  there  is  injury  to  prop- 
erty for  which  damages  could  be  recovered  in 
an  action  at  law  has  long  since  been  exploded. 

PoUard  v.  Photographic  Co.  L.  R.  40  Ch.  Div. 
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845;  Pierce  v.  Swan  Point  Cemetery  Proprs, 
supra;  Snyder  Y,Snyder,  60 How.  Pr. 868 (1880); 
Mitchell  V.  Thorne,  134  N.  Y.  586  (1892). 

The  defendants  were  properly  enjoined 
from  carrying  out  their  project  of  making  and 
exhibiting  a  statue  of  Mrs.  Schuyler,  on  the 
ground  that  it  necessarily  involved  both  a 
breach  of  confidence  and  a  fraud  on  the  pub- 
lic. The  acts  of  the  defendants  in  this  respect 
amount  to  a  gross  fraud  on  the  public,  entirely 
analogous  to  the  fraud  in  the  imitation  of 
trademarks,  etc. 

Devlin  v.  Devlin,  69  N.  Y.  212, 25  Am.  Rep. 
178;  Casu:ell  v.  Hazard,  121  N.  Y.  484. 

Peckham*  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  of  a  nature  somewhat  uq- 
usual,  and  depends  for  its  support  upon  an 
application  of  certain  principles,  which  are 
themselves  not  very  clearly  defined,  or  their 
boundaries  very  well  recognized  or  plainly 
laid  down.  Briefly  described,  the  action  is 
founded  upon  an  alleged  violation  of  what 
is  termed  the  "right  of  privacy."  The  al- 
leged violation  of  this  right,  so  far  as  regards 
the  plaintiff,  consists  of  an  attempt  on  the 
part  of  certain  reputable  women,— among 
them  the  female  defendants  herein, — with- 
out the  sanction  of  the  plaintiff  or  other  im- 
mediate members  of  the  family,  to  do  honor 
to  the  memory  of  a  woman  who  was  the  aunt 
of  the  plaintiff,  and  who,  at  the  time  of  the 
commencement  of  this  action,  had  been  dead 
for  fourteen  years.  A  statue  of  a  most  costly 
and  meritorious  kind,  to  be  made  out  of  ap- 
propriate material  and  by  an  artist  of  the  first 
rank,  was  contemplated  as  the  means  of  doini; 
this  honor  to  the  memory  of  the  deceased 
relative  of  the  plaintiff.  It  may,  perhaps, 
be  somewhat  difficult  for  the  ordinary  mind 
to  perceive  any  reason  for  the  plaintiff's  dis- 
tress arising  out  of  this  contemplated  action 
by  women  of  respectability,  who  are  desirous 
of  honoring  the  memory  of  a  woman  whom 
they  regarded  in  life  as  a  friend  and  bene- 
factor of  their  sex.  Objection  has,  however, 
been  made  to  the  carrying  out  of  this  project, 
and  we  must  examine  this  record  in  order  to 
see  whether  there  is  any  evidence  of  a  viola- 
tion of  this  alleged  right  of  privacy  belong- 
ing to  the  plaintiff.  In  order  to  determine 
whether  there  has  been  a  violation  of  the 
right,  it  is  necessary  to  know  something  about 
the  right  itself  and  its  proper  limitations. 
It  is  not  necessary,  however,  in  the  view 
which  we  take  of  this  case,  to  attempt  to  lay 
down  precise  and  accurate  rules,  which  shall 
apply  to  all  cases  touching  upon  this  alleged 
right.  If  the  facts  in  any  case  fail  to  furnish 
any  clear  or  sure  foundation  for  a  reasonable 
man  to  claim  that  any  injury  to  his  feelings 
has  been  or  would  be  caused  by  the  action 
taken  or  to  be  taken  by  a  defendant,  then  we 
can  at  least  say,  in  such  a  case,  that  there  has 
not  been  and  cannot  be  any  such  real  mental 
distress  or  injury  as  a  court  of  equity  ought 
to  recognize  as  within  judicial  relief.  For 
the  purpose  we  have  in  view,  it  is  unneces- 
sary to*  wholly  deny  the  existence  of  the 
right  of  privacy  to  which  the  plaintiff  ap- 
peals as  the  foundation  of  his  cause  of  action. 
It  may  be  admitted  that  courts  have  power 
19 
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in  some  cases  to  enjoin  the  doing  of  an  act 
where  the  nature  or  character  of  the  act  it«elf 
is  well  calculated  to  wound  the  sensibilities 
of  an  individual,  and  where  the  doins  of  the 
act  is  wholly  unjustifiable,  and  is.  in  legal 
contemplation,  a  wrong,  even  though  the 
existence  of  no  "*  property, '^  as  that  term  is 
usually  used,  is  involved  in  the  subject. 

The  question  in  this  case  is  whether  there 
has  been  proved  such  a  violation  of  the  rights 
of  the  plaintiff,  even  under  a  most  litNeral 
construction  as  to  the  extent  of  those  rights, 
which  a  court  of  equity  ought  to  take  cogni- 
zance of.  We  enter  upon  this  examination 
with  an  admission,  for  the  purposes  of  thi^ 
case,  that  the  plaintiff  occupies  such  a  rela- 
tionship to  the  deceased  that  he  might  main- 
tain an  action  to  enjoin  the  painting  of  a 
picture  or  the  making  of  a  statue  of  the  de- 
ceased which  would  be  regarded  as  inap- 
propriate by  reasonable  people  because  the 
use  for  which  it  was  destined,  or  the  place 
where  it  was  to  be  kept,  was  obviously  im- 
proper, or  because  the  thing  itself— portrait 
or  bust  or  statue— was  not  of  that  degree 
of  merit,  all  the  circumstances  considered, 
which  might  reasonably  and  properly  be  in- 
sisted upon  by  those  to  whom  the  life  and 
memory  of  the  deceased  were  most  dear. 
Many  other  cases  can  be  imagined  where  the 
ulterior  purpose  of  the  individuals  engaged 
in  the  matter  would  be  so  manifestly  im- 
proper, if  not  illegal,  that  no  statue  or  pic- 
lure  of  a  reputable  individual,  alive  or  dead, 
ought  to  be  permitted  to  be  made  for  such 
purpose.  These  are  merely  imaginary  cases, 
alluded  to  only  for  the  purpose  of  accentuat- 
ing our  ideas  as  to  some  of  the  circumstances 
in  which  courts  might  be  called  upon  to  act 
on  the  part  of  a  living  relative  of  one  who 
was  long  since  dead.  In  the  present  case  the 
grounds  of  the  plaintiff's  objection  are  not 
very  many,  and  have  been  stated  in  the  com- 
plaint, and  by  the  plaintiff  on  the  witness 
stand.  They  are  these :  (1)  The  persons 
concerned  in  getting  up  the  proposed  statue 
were  not  the  friends  of  the  plaintiff's  deceased 
aunt,  and,  as  plaintiff  alleged,  did  not  know 
her.  (2)  They  were  proceeding  with  their 
plan  without  consulting  with  the  plaintiff 
or  other  immediate  members  of  the  Schuyler- 
Hamilton  family,  and  without  their  consent 
to  the  making  of  any  statue.  (8)  The  cir- 
culars issued  by  or  in  l)ehalf  of  the  defend- 
ants contained  a  statement  that  Mrs.  Schuyler 
was  the  founder  of,  or  the  first  woman  in,  the 
enterprise  for  securing  the  home  of  Washing- 
ton, and  that  this  statement  was  inaccurate, 
because  a  prominent  woman  in  South  Caro- 
lina was  in  fact  such  founder,  and  justly  en- 
titled to  the  honor  arising  therefrom.  This 
mistake,  it  was  asserted,  had  caused  adverse 
comment  in  the  newspapers  as  to  the  attitude 
of  the  family  of  plaintiff  in  permitting  such 
a  claim  to  be  made  when  they  must  have 
known  it  was  without  foundation.  (4)  It 
was  disagreeable  to  the  plaintiff  because  the 
making  of  such  a  statue  would  have  been 
disagreeable  and  obnoxious  to  his  aunt,  were 
she  living.  She  had,  as  plaintiff  said,  a  great 
dislike  to  have  her  name  brought  into  pub- 
lic notoriety  of  any  kind,  as  she  was  a  singu- 
larly sensitive  woman  and  of  a  very  retiring 
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nature,  anxious  to  keep  her  name  from  the 
public  prints  or  newspapers.  (5)  That  plain- 
tiff's aunt  had  not  been  personally  acquainted 
with  Susan  B.  Anthony,  and  he  was  quite 
sure  she  had  not  sympathized  with  or  ap- 
proved the  position  taken  by  Miss  Anthony 
upon  the  Question  of  the  proper  sphere  of 
woman  and  her  treatment  by  the  law.  and  it 
was  disagreeable  and  annoying  to  have  the 
memory  of  Mrs.  Schuyler  joined  with  prin- 
ciples of  which  she  did  not  approve.  These 
are  substantially  all  the  objections  taken  by 
plaintiff  regarding  the  propi>sed  action  of  tbe- 
defendants.  The  plaintiff,  in  his  evidence, 
said  he  did  not  claim  that  the  defendants,  in 
any  of  their  actions  or  in  any  of  their  pub- 
lished  notices  threw  any  discredit,  disgrace, 
or  ridicule  upon  Mrs.  Schuyler's  memory, 
and  he  did  not  think  they  wished  to  do  so  in 
any  way.  The  chief  reason  for  bringing  this- 
Action,  the  plaintiff  avowed,  was  to  establish 
n  principle,  that  the  right  of  orivacy  should 
be  respected,  and  he  was  willing  "to  bring 
(such  an  action  for  the  purpose  of  maintaiuing- 
that  principle. 

After  taking  all  these  objections  into  care- 
ful consideration,  we  cannot  say  that  we  are 
in  the  least  degree  impressed  with  their 
force.  The  first  ground  of  objection,  even  if 
well  founded  in  fact,  is  not  of  the  slightest 
importance.  Whether  the  defendania^  were 
friends  or  not  of  Mrs.  Schuyler,  in  her  life- 
time, does  not  seem  to  us  to  have  any  ligiti> 
mate  effect  upon  the  question.  If  the  motive 
were  to  do  lionor  to  a  good  woman,  and  if 
the  work  were  to  be  done  in  an  appropriate 
way,  the  relations  towards  the  deceasetl  of 
those  who  proposed  to  render  this  mark  of 
honor  to  her  memory,  as  one  of  the  bene- 
factors of  her  sex,  would  be  a  matter  of  very 
small  moment, — entitled  to  no  consideration 
whatever.  No  surviving  relative,  male  or 
female,  would  have,  in  our  judgment,  the 
least  ground  of  complaint  that  an  action  coo- 
fessedly  meant  to  do  lionor  to  the  memory  of 
a  noble  woman  was  proposed  by  those  who 
in  her  lifetime  had  not  the  honor  of  her  per- 
sonal acquaintance  or  friendship,  but  whose 
proposed  action  was  nevertheless  the  out- 
growth of  admiration  of  her  character  as  a 
friend  and  benefactor  of  the  sex  of  which  she 
was  herself  so  great  an  ornament.  Ii  ap- 
pears, however,  that  in  truth  some  of  the  de- 
fendants were  known  to  Mrs.  Schuyler  per- 
sonally, as  members  of  the  same  association 
and  interested  in  the  same  objects;  and.  al- 
though Mrs.  Schuyler  was  undoubtedly  more 
socially  prominent  than  any  of  the  defendants 
claim  to  be,  yet  there  was  enough  personal 
intercourse  between  her  and  some  of  the  de- 
fendanta  to  account  for  the  affection  in  wbicb 
her  memory  is  held,  and  for  their  desire  to 
give  some  practical  evidence  of  their  feel- 
ings. 

The  second  ground  of  objection,  we  think, 
is  equally  untenable.  The  fourth  ground 
may  properly  be  cionsidered  as  a  part  of  it. 
It  is  true  that  these  defendants  have  assumed 
to  take  the  preliminary  steps  leading  to  the 
making  of  the  proposed  statue  without  hav- 
ing consulted  with  or  obtained  the  consent  of 
the  plaintiff, or  the  other  immediate  relatives- 
of  the  deceased.     This  may  be  regarded  as  the 
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main  objection,  the  others  being  but  grounds 
for  the  refusal  of  any  consent  by  plaintiff  and 
his  relatives,  if  such  consent  had  been  asked. 
The  whole  of  the  plaintiff's  claim  of  the  right 
of  privacy  in  this  case  rests  upon  the  lack 
of  this  consent.     It  is  stated  that  Mrs.  Schuy- 
ler was  not  in  any  sense  a  public  character 
during  her  life,  and  consequently  had  not 
surrendered,  to  any  extent  whatever,  her  own 
right  pf  privacy.     This  right,  it  is  claimed, 
not  having  been  surrendered  by  any  act  of 
the  deceased  in  her  lifetime,  descends  unim- 
paired to   her    immediate   relatives,  as  the 
proper  representatives  of  her  feelings  and  her 
rights.     Whatever  the  rights  of  a  relative 
may  be,  they  are  not,  in  such  a  case  as  this, 
rights  which  once  belonged  to  the  deceased, 
and   which   a  relative   can   enforce   in   her 
behalf  and  in  a  mere  representative  capacity  ; 
as.  for  instance,  an  executor  or  administra- 
tor, in  regard  to  the  assets  of  a  deceased.     It 
is  not  a  question  of  what  right  of  privacy 
Mrs.   Schuyler   had  in   her   lifetime.     The 
plaintiff  does  not  represent  that  right.    What- 
ever right  of  privacy  Mrs.  Schuyler  had  died 
with  her.     Death  deprives  us  all  of  rights, 
in  the  legal  sense  of  that  term ;  and,   when 
Mrs.  Schuyler  died,  her  own  individual  right 
of  privacy,  whatever  it  may  have  been,  ex- 
pired at  the  same  time.     The  right  which 
survived  (however  extensive  or  limited)  was 
a  ri;(ht  pertaining  to  the  living  only.     It  is 
the  right  of  privacy  of  the  living  which  it 
is  sought  to  enforce  here.     That  ri^ht  may 
in  some  cases  be  itself  violated  by  improp- 
erly interfering  with  the  character  or  mem- 
ory of  a  deceased  relative,  but  it  is  the  ri^ht 
of  the  living,  and  not  that  of  the  dead,  which 
is  recognized.     A  privilege  may  be  given  the 
surviving  relatives  of  a  deceased  person  to 
protect  his  memory,  but  the  privilege  exists 
for  the  benefit  of  the  living,  to  protect  their 
feelings,  and  to  prevent  a  violation  of  their 
own  rights  in  the  character  and  memory  of 
the  deceased.     A  woman  like  Mrs.  Schuyler 
may  very  well,  in  her  lifetime,  have  been 
most  strongly  averse   to  any  public  notice, 
even  if  it  were  of  a  most  flattering  nature, 
regarding  her  own  works  or  position.     She 
may  have  been  (and  the  evidence  tends  most 
strongly  to  show  that  she  was)  of  so  modest 
and  retiring  a  nature  that  any    publicity, 
during  her  life,  would  have  been  to  her  most 
extremelv  disagreeable  and  obnoxious.     All 
these  feelings  died  with  her.     It  is  wholly 
incredible  that  any  individual  could  dwell 
with  feelings  of  distress  or  anguish  upon  the 
thought  that,  after  his  death,  those  whose 
welfare  he  had  toiled  for  in  life  would  in- 
augurate a  project  to  erect  a  statue  in  token 
of  their  appreciation  of  his  efforts,  and  in 
honor  of  his  memory.     This  applies  as  well 
to  the  most  refined  and  retiring  woman  as  to 
a  public  man.     It  is  therefore  impossible  to 
credit  the  existence  of  any  real  mental  injury 
or  distress  to  a  surviving  relative,  grounded 
upon  the  idea  that  the  action  proposed  in 
honor  of  his  ancestor  would  have  been  disa- 
^i^reeable  to  that  ancestor  during  his  life.     We 
cannot  assent  to  the   proposition   that  one 
situated  as  the  plaintiff  in  this  case  can  prop- 
erly enjoin  such  action  as  the  defendants  pro- 
pose on  the  ground  that,  as  mere  matter  of  I 
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fact,  his  feelings  would  be  thereby  injured. 
We  hold  that  in  this  class  of  cases  there 
must,  in  addition,  be  some  reasonable  and 
plausible  ground  for  the  existence  of  this 
mental  distress  and  injury.  It  must  not  be 
the  creation  of  mere  caprice  nor  of  pure 
fancy,  nor  the  result  of  a  supersensitive  and 
morbid  mental  organization,  dwelling  with 
undue  emphasis  upon  the  exclusive  and  sacred 
character  of  this  right  of  privacy.  Such  a 
class  of  mind  might  regard  the  right  as  in- 
terfered with  and  violated  by  the  least  ref- 
erence, even  of  a  complimentary  nature,  to 
some  illustrious  ancestor,  without  first  seek- 
ing for  and  obtaining  the  consent  of  his  de- 
scendants. Feelings  that  are  thus  easily  and 
unnaturally  injured  and  distressed  under 
such  circumstances  are  much  too  sensitive  to 
be  recognized  by  any  purely  earthly  tribunal. 
A  proposed  act,  which  a  court  will  enjoin 
because  it  would  be  a  violation  of  a  legal 
right,  must,  among  other  conditions,  be  of 
such  a  nature  as  a  reasonable  man  can  see 
mifi:ht  and  probably  would  cause  mental  dis- 
tress and  injury  to  any  one  possessed  of  or- 
dinary feeling  and  intelligence,  situated  in 
like  circumstances  as  the  complainant;  and 
this  question  must  always,  to  8ome  extent, 
be  one  of  law.  If  the  circumstances  be  such 
that  it  is  to  a  court  inconceivable  that  the 
feelings  of  any  sane  and  reasonable  person 
could  be  injured  by  the  proposed  act,  then 
it  is  the  duty  of  the  court  to  say  so,  and  to 
refuse  an  injunction  which  would  prevent  its 
performance.  If  the  defendants  had  pro- 
jected such  a  work  in  the  lifetime  of  Mrs. 
Schuyler,  it  would  perhaps  have  been  a  vio- 
lation of  her  individual  right  of  privacy,  be- 
cause it  might  be  contended  that  she  had 
never  occupied  such  a  position  towards  the 
public  as  would  have  authorized  such  action 
by  any  one  so  long  as  it  was  in  opposition 
to  her  wishes.  The  fact  that  Mrs.  Schuyler 
is  dead  alters  the  case,  and  the  plaintiff  and 
other  relatives  must  show  some  right  of  their 
own  violated,  and  that  proof  is  not  made  by 
evidence  that  the  proposed  action  of  the  de- 
fendants would  have  caused  Mrs.  Schuyler 
pain  if  she  were  living.  A  shy,  sensitive, 
retiring  woman  might  naturally  be  extremely 
reluctant  to  have  her  praises  sounded,  or  even 
appropriate  honors  accorded  her,  while  liv- 
ing ;  and  the  same  woman  might,  upon  good 
grounds,  believe,  with  entire  complacency 
and  satisfaction,  that  after  her  death  a  prop- 
osition would  be  made  and  carried  out  by  her 
admirers  to  do  honor  to  her  memory  by  the 
erection  of  a  statue  or  some  other  memorial. 
For  these  reasons  we  are  of  the  opinion  that, 
regarding  the  facts  thus  far  discussed,  it  was 
not  necessary  for  the  defendants  to  procure 
the  consent  of  the  plaintiff,  or  other  immedi- 
ate relatives  of  the  deceased.  We  think  that 
so  long  as  the  real  and  honest  purpose  is  to 
do  honor  to  the  memory  of  one  who  is  de- 
ceased, and  such  purpose  is  to  be  carried  out 
in  an  appropriate  and  orderly  manner,  by 
reputable  individuals  and  for  worthy  ends, 
the  consent  of  the  descendants  of  such  de- 
ceased person  is  not  necessary,  and  they  have 
no  Tight  to  prevent,  for  their  own  personal 
gratification,  any  action  of  the  nature  de- 
scribed. 
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The  third  cround  of  objection  is  based  upon 
a  claim  made  in  the  circulars  issued  by  de- 
fend auts,  that  Mrs.  Schuyler  was  the  founder 
of  the  Mt.  Vernon  Association,  while  in  truth 
she  was  connected  with  it  only  as  a  vice  re- 
gent from  this  state.  There  is  no  assertion 
Uiat  this  error  of  fact  was  intentional,  and 
there  could  obviously  be  no  motive  on  the 
part  of  the  defendants  to  make  any  undue  or 
ill-founded  claim  on  behalf  of  their  subject. 
A  single  line  calling  their  attention  to  the 
fact  would  undoubtedly  have  caused  an  im- 
mediate rectification  of  the  mistake,  and,  of 
course,  the  removal  of  any  foundation  for  the 
slightest  adverse  comment  from  any  source 
as  to  the  conduct  of  the  surviving  members 
of  this  family  in  permitting  such  a  claim  to 
have  been  made  on  behalf  of  one  of  its  de- 
ceased members.  This  mistaken  statement 
of  the  position  of  Mrs.  Schuyler  in  regard  to 
the  Mt.  Vernon  Association,  contained  in  the 
circulars,  is  the  only  ground  for  adverse  com- 
ment in  the  newspapers,  or  for  the  disagree- 
able notoriety  complained  of  by  the  plaintiff. 
If  corrected,  all  ^ound  of  complaint  of  that 
nature  would  disappear.  If  not  corrected 
upon  application,  the  plaintiff  would  prob- 
ably not  be  without  a  remedy  which  would 
prevent  the  circulation  of  such  an  untruth. 
.  The  fourth  ground  of  objection  has  alread v 
peen  disposed  of  in  treating  of  the  second. 
/The  feelings  of  the  deceased,  if  she  were 
A  alive  and  confronted  with  such  a  proposition 
I  to  do  honor  to  herself,  have  no  place  in  this 
/action,  which  is  founded  upon  the  alleged 
I  violation  of  the  plaintiff's  own  right  of 
^  privacy. 

The  fifth  ground  is  an  equally  vague  and 
shadowy  one.  Whether  Mrs.  Schuyler  sym- 
pathized with  the  work  or  the  views  of  Miss 
Anthony,  we  must  say,  seems  to  us  utterly 
foreign  to  the  subject.  There  was  no  prop- 
osition looking  towards  the  placing  of  the 
statues  of  these  two  ladies  together,  as  rep- 
resentatives of  the  same  ideas,  or  as  in  any 
way,  even  the  remotest,  united  in  the  same 
works,  or  in  inculcating  the  same  principles 
in  regard  to  the  rights  of  women.  The  ob- 
jection seems  to  rest  wholly  upon  the  prop- 
osition that  these  two  proposed  statues  were 
to  be  exhibited  in  the  same  room  of  a  build- 
ing in  the  Chicago  Fair  Grounds.— one  as  the 
representative  of  a  class  of  women  philan- 
thropists and  the  other  as  the  representative 
ot  a  class  of  women  reformers.  The  placing 
of  the  statues  in  the  same  room  for  exhibition 
by  the  same  association  does  not,  in  our  view, 
tend  in  the  slightest  degree  to  confuse  the 
identity  of  Mrs.  Schuyler,  or  to  lead  in  any 
way  to  the  supposition  that  she  was  in  sym- 
pathy with,  or  believed  in  the  correctness  of, 
the  principles  which  have  been  advocated  by 
Miss  Anthony.  The  fact,  if  it  be  a  fact, 
that  Mrs.  Schuyler  did  not  sympathize  with 
what  is  termetl  the  "woman's  rights  move- 
ment," is  of  no  importance  here.  The  pro- 
posed placing  of  the  two  statues  would,  if 
carried  out,  have  had  no  tendency  to  show 
that  Mrs.  Schuyler  did  so  sympathize.  Many 
of  us  may,  and  probably  do,  totally  disagree 
with  these  advanced  views  of  Miss  Anthony 
in  regard  to  the  proper  sphere  of  women,  and 
yet  it  is  impossible  to  deny  to  her  the  pos- 
81 L.  R  A. 


session  of  many  of  the  ennobline  qualities 
which  tend  to  the  making  of  great  lives.  She 
has  given  the  most  unselfish  devotion  of  a  louz 
life  to  what  she  has  considered  would  tend 
most  for  the  benefit  and  practical  improve- 
ment of  her  sex,  and«he  has  thus  lived  almost 
literally  in  the  face  of  the  whole  world,  and 
during  that  period  there  has  never  been  a 
single  shadow  of  any  dark  or  ugly  fact  con- 
nected with  her  or  her  way  of  life  to  (Um  the 
luster  of  her  achievements  and  of  her  efforts. 
Although  we  may  utterly  fail  to  sympathize 
with  these  efforts  or  achievements,  it  is  plain 
enough  that  no  one  will  have  reasonable 
ground  for  objection  to  the  placing  of  a  bust 
of  his  or  her  own  ancestor  in  the  same  room 
with  the  bust  of  such  a  woman,  and  under  such 
circumstances  as  were  originally  contem- 
plated by  these  defendants.  This  ^rrouDd  of 
obiection,  however,  time  has  itself  rendered 
valueless. 

One  other  ground  has  been  argued  before 
us,  upon  which  to  sustain  this  Injunction. 
It  was  urged  that  the  proposed  statue  would 
be  a  fraud  upon  the  public,  because  there  was 
no  portrait,  likeness,  or  statue  of  Mrs.  Schuy- 
ler accessible  to  defendants,  from  which  any 
possible  likeness  of  the  deceased  could  be  se- 
cured. The  idea  of  an  actual  likeness  was 
early  abandoned,  and  it  was  stated  that  the 
statue  would  be  an  ideal  one,  and  not  a  like- 
ness. The  court  below  has  not  found  any 
fraud,  and  we  are  not  of  the  opinion  that  any 
was  shown. 

While  not  assuming  to  decide  what  this 
right  of  privacy  is.  in  all  cases,  we  are  quite 
clear  that  such  right  would  not  be  violate 
bv  the  proposed  action  of  the  defendants. 
The  plaintiff's  cause  of  action  is,  we  think. 
whollv  fanciful.  The  defendants'  contem- 
plated action  is  not  such  as  might  be  regarded 
by  reasonable  and  healthy  minds  as  in  the 
slightest  degree  distressing,  or  tending  io 
the  least  to  any  injury  to  those  feelings  of 
respect  and  tenderness  for  the  memory  of  the 
dead  which  most  of  us  possess,  and  which 
ought  to  be  considered  as  a  proper  subject 
of  recognition  and  protection  by  civilized 
courts.  It  is,  perhaps,  needless,  yet  we  will 
add  that  our  decision  furnishes,  as  we  think. 
not  the  slightest  occasion  for  the  belief  that 
under  it  the  feelings  of  relatives  or  friends 
may  be  outraged,  or  the  memory  of  a  deceased 
person  degraded,  with  impunity,  by  any  per- 
son who  may  thus  desire  to  affect  ^e  living. 
The  rights  of  such  persons  will  remain  the 
same  alter  as  they  were  before  our  present 
decision,  and  will  be  wholly  unaffected  by 
it.  We  simply  say  that  in  this  case  the  de- 
fendants have  proposed  to  do  nothing  which 
ought  to  affect  unpleasantly  the  mental  con- 
dition of  any  sound,  reasonable,  and  intelli- 
gent roan  or  woman,  and  therefore  an  injunc- 
tion ought  to  have  been  refused. 

We  have  looked  at  the  question  of  the  ap- 
pealability of  the  judgment,  and  are  of  the 
opinion  that  the  court  has  jurisdiction.  Nor 
do  we  think  that  the  question  is  now  merely 
an  abstract  one,  because  of  the  fact  that  it  wai 
the  intention  of  the  defendants,  in  causing 
the  statue  to  be  made,  to  place  the  same  on 
exhibition  in  one  of  the  buildings  at  the  Chi- 
cago Exposition,  now  past  and  gone.     That 
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was  only  ooe  of  the  purposes  of  the  defend- 
ants. They  intended  to  retain  the  statue 
after  the  exhibition,  and  bring  it  back  to 
New  York,  and  place  it  in  the  studio  of  the 
Ladies*  Art  Association,  a  place  which,  so 
far  as  the  evidence  shows,  is  appropriate  for 
the  purpose.  This  intention  is  not  illei;al, 
and  might  be  properly  carried  out,  but  for 
this  injunction.  Upon  the  whole,  we  are  of 
the  opinion  that  the  plaintiff  has  made  a  mis- 
take in  his  choice  of  this  case  as  an  appro- 
priate one  in  which  to  ask  for  the  enforce- 
ment of  the  right  of  privacy. 

Tfie  judgment  must  be  reversed  as  to  the  par- 
ties appealing,  and  the  complaint  dismissed 
as  to  them,  with  costs. 

QrwLy,  J. ,  dissenting  : 

I  must  emphatically  dissent  from  the  de- 
cision of  this  court  that  there  was  no  ground 
shown  in  this  case  for  the  equitable  relief 
which  was  granted  below.  That  a  precisely 
analogous  case  may  not  have  arisen  hereto- 
fore, in  which  the  peculiar  power  of  a  court 
of  equity  to  grant  relief  by  way  of  injunc- 
tion has  been  exercised,  furnishes  no  reason 
against  the  assumption  of  j urisdiction.  This 
equitable  jurisdiction  of  the  court  is  deter- 
mined by  the  particular  circumstances  of  each 
particular  case,  and  depends  upon  the  exist- 
ence of  a  state  of  facts  which  demonstrates  a 
wrongful  act  performed,  or  threatened  to  be 
performed,  to  the  prejudice  of  some  right  of 
property,  and  for  which  there  is  no  adequate 
remedy  at  law.  Upon  the  findings  in  this 
case,  I  think  we  are  bound  to  say  thit  the 
purpose  of  the  defendants  was  to  commit  an 
act  which  was  an  unauthorized  invasion  of 
the  plaintiff's  right  to  the  preservation  of  the 
name  and  memory  of  Mrs.  Schuyler  intact 
from  public  comment  and  criticism.  As  the 
representative  of  all  her  immediate  living 
relatives,  it  was  competent  for  him  to  main- 
tain an  action  to  preserve  them  from  becom- 
ing public  property,  as  would  be  the  case  if 
a  statue  were  erected  by  strangers  for  public 
exhibition  under  such  classification,  with  re- 
spect to  the  characteristic  virtues  of  the  de- 
ceased, as  they  judged  befitting.  I  cannot 
see  why  the  right  of  privacy  is  not  a  form  of 
property,  as  much  as  is  the  right  of  complete 
immunity  of  one's  person.  Ifit  is  a  property 
right  with  reference  to  the  publication  of  a 
catalogue  of  private  etchings,  and  entitled  to 
be  protected  against  invasion,  as  Lord  Cot- 
tenham  held  in  Prince  Albert  v.  Strange^  1 
Macn.  &  G.  25,  47,  why  is  it  not  such  with 
reference  to  name  and  reputation?  We  have 
some  illustrations  of  the  exercise  by  courts 
of  equity  of  their  peculiar  powers  in  cases 
which  have  been  cited,  in  principle  not  un- 
like this,  where  the  publication  of  one's  let- 
teiB  and  the  sales  of  photographic  portraits 
have  been  enjoined,  besides  the  case  of  the 
publication  of  the  catalogue  referred  to.  See 
Gee  V.  PrxtcJiard,  2  Swanst.  402 ;  Prince  Albert 
V.  Strange,  2  De  G.  &  S.  652 ;  Pollard  v. 
Photogi-aphic  Co.  L.  R.  40  Ch.  Div.  845,  and 
Woolsey  v.  Judd,  4  Duer,  879.  These  decisions 
are  authority  for  the  doctrine  that  equity 
will  interfere  to  prevent  what  are  deemed  to 
be  violations  of  personal  lei?al  rights,  and  the 
only  limitation  upon  the  application  is  that 
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the  legal  right  which  is  to  be  protected  shall 
be  one  cognizable  as  property.  It  seems  to 
me  clear  that  the  jurisdiction  of  equity  is  not 
made  to  depend  upon  the  existence  of  cor- 
poreal property,  and  that  it  is  exercised 
whenever  the  complainant  establishes  his 
claim  to  the  possession  of  exclusive  personal 
rights,  and  their  violation  in  definite  ways, 
for  which  an  action  at  law  cannot  afford 
plain  and  adequate  redress.  That  is  the  case 
here.  The  defendants  were  a  voluntary,  un- 
incorporated association,  whose  object  was 
to  erect  a  statue  of  Mrs.  Schuyler,  as  the 
"typical  philanthropist,"  and  subscriptions 
were  solicited  from  the  public  to  create  a 
fund  for  that  purpose.  It  was  found  by  the 
trial  court  that  the  acts  of  the  defendants 
^'have  exposed  the  name  and  the  memory  of 
Mrs.  Schuyler  to  adverse  comment  and  pub- 
lic criticism,  of  a  nature  peculiarly  dis- 
agreeable to  her  relatives,  and  have  caused 
disagreeable  notority,  for  which  they  are  in 
no  way  responsible. "  It  was  found  that "  an- 
noyance and  pain  have  been  caused  thereby 
to  the  plaintiff  and  to  the  immediate  relatives 
of  Mrs.  Schuyler,"  to  their  great  distress  and 
injury,  by  the  notoriety  incident  thereto. 
However  opinions  may  differ  with  respect  to 
the  substantial  nature  of  the  injury  to  the 
feelings  of  Mrs.  Schuyler's  relatives,  we 
have  the  finding  that  it  was  in  fact  caused, 
and  we  should  not -say  that  it  was  merely 
fanciful.  The  theory  of  the  case,  which  calls 
for  equitable  relief,  is  not  that  of  a  mere  pro- 
tection to  wounded  feelings,  but  the  protec- 
tion of  a  right  which  those^who  represent  the 
deceased  have  to  her  name  and  memory,  as  a 
family  heritage,  and  which  had  not  become 
the  public  property.  Why  is  that  not  a  legal 
and  an  exclusive  interest,  and  why  are  its 
possessors  not  entitled  to  be  protected  by  the 
law  from  a  notoriety  which  Invites  public 
criticism  of  the  memory  and  reputation  of 
the  deceased  relative?  And  if  it  be  true  that 
there  is  no  known  application  at  common  law 
of  the  principle,  does  not  that  natural  justice 
with  which  equity  is  synonymous  require 
that  equity  supply  the  deficiency,  or  enlarge 
the  operation  of  legal  principles,  and  grant 
the  shelter  of  the  law  to  the  name  and 
memory  of  the  deceased,  at  the  instance  of 
her  relatives?  The  evidence  does  not  estab- 
lish that  Mrs.  Schuyler  was  a  public  char- 
acter, or  that  she  was  in  such  public  station, 
or  so  prominent  in  public  works,  as  to  make 
her  name  and  memory  public  property.  That 
she  was  engaged,  throughout  her  life,  in  acts 
of  benevolence  and  beneficence,  may  be  per- 
fectly true ;  but  she  was  never  a  public  char- 
acter, and  in  no  just  sense  can  it  be  said 
that,  because  of  what  she  chose  to  do  in  the 
private  walks  of  life,  she  dedicated  her 
memory  to  the  state  or  nation, as  public  prop- 
erty. To  hold  that  by  reason  of  her  constant 
and  avowed  interest  in  philanthropical  works 
unconnected  with  public  station,  the  right 
accrued  to  an  association  of  individuals, 
strangers  to  her  blood,  to  erect  a  statue  of 
her,  typifying  a  human  virtue,  through  con- 
tributions solicited  from  the  general  public, 
is,  in  my  judgment,  to  assert  a  proposition 
at  war  with  the  moral  sense,  and  I  believe 
it  to  be  in  violation  of  the  sacred  right  of 
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^privacy ;  whose  mantle  should  cover  not  only 
the  person  of  the  individual,  but  everjr  per- 
sonal interest  which  he  possesses  and  is  en- 
J  titled  to  regard  as  private,  when  through  no 
I  act  of  his,  nor  by  any  peculiar  circumstances, 
iias  the  public  acquired  any  ri^lit  in  them, 
^-^nlesa  equity  does  interfere,  the  right  of 
privacy  will  be  lost,  and  that  will  become 
the  property  of  the  public,  which,  our  senti- 
ments and  reason  and  our  sense  of  justice  tell 
us,  is  the  private  property  of  the  relatives  of 
the  deceased  person.  That  the  plaintiff  is 
entitled,  if  any  one  is.  to  a  remedy,  has  been 
heretofore  mentioned,  and  it  is  the  finding 
of  the  trial  court,  and  that  that  remedy  may 
be  preventive  in  its  character  seems  to  me  to 
be  within  the  reason  and  principle  upon 
which  equity  proceeds.  It  is  not  necessary 
that  the  proposed  statue  of  Mrs.  Schuyler 
should  be  libelous  in  character.  The  wrong 
consists,  not  in  that  fact,  but  in  the  unau- 


thorized acts  of  the  defendants,  which  will 
invite  adverse  comment  and  public  criticism 
upon  the  life  and  character  of  the  deceased, 
bring  her  name  and  memory  into  more  or  less 
unenviable  notoriety,  and  inflict  upon  her 
immediate  relatives  and  representatives  more 
or  less  injury  in  their  feelings  and  their 
desires  for  that  privacy  which,  in  their  pri- 
vate station  of  life,  they  have  the  right  to 
enjoy.  The  threatened  offense  is  of  a  per- 
manent and  continuing  nature,  and,  in  many 
senses,  differs  from  cases  of  mere  libelous 
publications.  I  think  that  a  case  was  made 
out  where  equity  was  unfettered  in  its  exer- 
cise by  any  legal  principle,  and  where  the 
decree  of  the  court  below  should  be  affirmed. 

All  concur  with  Peckh&m,  J.,  for  re- 
versal, except  Gray^,  J.,  who  reads  for  af- 
firmance. 
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STATE  of  Montana,  Respt.^ 

V. 

Mary  GLEIM,  Appt. 
( Mont ) 

1.  The  8tatutox7  abolition  of  the  dis- 
tinction between  accessories  before  the 
fact  and  principals  will  not  render  a  Bubsequent 
indictment  charging  a  person  as  being  an  ac- 
cessory in  common-law  form  insufficient. 

8.  Upon  trial  of  one  charg^  as  bein^ 
accessory  to  a  crime  the  record  of  the  convic- 
tion of  the  alleged  principal  is  admissible  as  prima 
facie  evidence  that  the  latter  committed  the 
crime  as  charged. 

8.  The  enforcement  of  a  rule  that  attor- 
nej's  who  testify  in  the  case  cannot  without  per- 
mission of  the  court  argue  the  case  to  the  Juryiis 
not  reversible  error,  where  the  counsel  did  not 
before  testifying  explain  his  position  and  request 
the  court's  permission  to  sum  up. 

4.  An  instruction  in  a  criminal  case  de- 
pending^ upon  circumstantialeTidenoe, 
that  the  Jury  must  not  be  ^'satisfied  beyond  a  rea- 
sonable doubt  of  each  link  in  the  chain  of  cir- 
cumstances'' railed  upon  to  establish  guilt,  but 
that  it  IS  sufficient  if  they  are  ^'satisfied  beyond  a 
reasonable  doubt  that  defendant  is  guilty/'  is 
erroneous. 

5.  The  court  cannot  instruct  the  Jury 
as  to  what  weight  should  be  given  to  testimony, 
even  if  it  relates  to  admissions  of  the  accused. 

6*  A  defendant  in  a  criminal  case  can- 
not be  questioned  as  to  matters  wholly  re- 
mote from  the  question  of  guilt  and  Innocence  of 
the  crime  charged,  so  as  to  amount  to  a  general 
assault  upon  his  character. 

7.  A  person  who  has  a  fixed  opinion  as  to 
the  guilt  or  Inoocence  of  a  person  charged  as 


principal  in  a  crime  Is  not  a  competent  Juror 
upon  the  trial  of  one  charged  as  accessory. 

8.  The  credibility  of  a  witness  cannot 
be  impeached  by  showing  that  she  was  ad- 
dicted to  the  morphine  habit,  unless  it  is  shown 
that  she  was  under  the  influence  of  the  drug  when 
the  incident  occurred  of  which  she  has  testified, 
or  at  the  trial,  or  unless  her  memory  is  impaired. 

9.  To  pnkluce  moral  certainty  the  evi- 
dence must  be  such  that  the  Juror  would  venture 
to  act  upon  the  conviction  produced  by  it  in  mat- 
ters of  the  highest  concern  and  Importance  to  his 
own  interests. 

(October  7, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Missoula  County 
convicting  her  of  assault  with  Intent  to  com- 
mit murder.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Toole  &  Wallace  for  appellant. 

Messrs.  H.  J.  Haskell,  Attorney  General. 
Thomas  H.  Marshall,  and  Mrs.  Ella 
Knowles  Haskell,  for  respondent: 

Section  12,  Fourth  Div.  Crim.  Laws.  Comp. 
Stat,  has  no  reference  to  the  manner  of  charir 
ing  the  offense  or  method  of  procedure. 

SfnWi  V.  State,  37  Ark.  274;  Williams  v. 
State,  41  Ark.  178. 

To  charge  the  defendant  with  such  facts  as 
would  show  him  to  bean  accessory  at  common 
law  is  to  charge  him  with  being  a  principal. 

People  V.  Bliten,  112  N.  Y.  79:  Wagner  v. 
State,  48  Neb.  1;  1  Bishop,  New  Crim.  L. 
^§  682-685:  People  v.  Rozelle,  78  Cal.  84;  State 
V.  Littell,  45  La.  Ann.  655;  Territory  v.  Onth 
rie.  2  Idaho.  898;  State  v.  King,  9  Mont.  44o; 
State  V.  Anderson,  89  Mo.  812;  Qoins\,  Stnt^. 
46  Ohio  St.  457;  Shanrwn  v.  People,  5  Mich. 
72. 


Note.— AmonsT  the  mteresting  questloos  of  crim-  I 
inal  procedure  presented  in  the  above  ease,  particu-  ' 
Mir  attention  is  called  to  that  of  the  admissibility  of  i 

•i  record  of  conviction  of  the  principal  as  evi- 
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dence  against  an  accessory.  The  direct  decision <» 
uix)n  this  point  are  believed  not  to  be  numerous, 
and  the  opinion  of  the  court  in  the  present  case  lit 
especially  valuable  for  that  reason. 
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The  overruling  of  a  challenge  for  cause,  even 
If  erroneous,  is  not  ground  for  reversal,  unless 
it  be  shown  that  an  objectionable  juror  was 
forced  upon  the  challenging  party  after  he  had 
•exhausted  bis  peremptory  challenges. 

State  v.  Nickleson,  45  La.  Ann.  1173;  Log- 
gins  V.  State,  12  Tex.  App.  65;  Ford  v.  Uma- 
tilla  County,  15  Or.  314;  Spies  v.  People,  122 
III.  1;  Ex  parte  Spies,  128  U.  8.  181,  31  L.  ed. 
80:  ^tate  v.  Aarons,  43  La.  Ann.  406;  Terri- 
tory  V.  Campbell,  9  Mont.  16. 

Defendant  was  not  entitled  to  an  instruction 
•on  circumstantial  evidence,  as  such  an  instruc- 
tion is  only  proper  when  the  evidence  is  wholly 
circumstantial,  and  is  not  proper  when  there  is 
•evidence  of  a  confession  by  defendant,  as  there 
was  in  this  case. 

Ml  White  V.  State,  32  Tex.  Crim.  Rep.  625;  State 
V.  Robinson,  117  Mo.  649;  Territory  v.  Scott, 
7  Mont.  407:  Siebert  v.  People,  148  111.  571; 
Orant  v.  State,  97  Ala.  85;  Faulkner  v.  Terri- 
tory (N.  M.)  80  Pac.  905. 

There  is  no  reason  whv  the  record  of  the 
•conviction  of  the  principal  should  not  have  the 
same  weight  as  tending  to  show  his  guilt,  it 
being  just  as  necessary  to  show  the  guilt  of  the 
principal,  or  rather  the  one  who  actually  com- 
'mitted  the  crime,  now  as  at  common  law,  for 
unless  this  is  shown  the  defendant  is  not  guilty; 
the  guilt  of  Mason  being  one  of  the  facts  neces- 
sary to  be  established  m  order  to  prove  the 
guilt  of  this  defendant. 

1  Bishoj),  New  Crim.  L.  §  667;  Whart. 
'Crim.  Ev.  §  606;  State  v.  Mosley,  31  Kan.  355; 
State  V.  Boggle,  52  Kan.  79;  State  v.  Patterson, 
52  Kan.  835;  Levy  v.  People,  80  N.  Y.  327; 
Arnold  v.  State,  9  Tex.  App.  435;  Com,  v. 
Knapp,  10  Pick.  477,  20  Am.  Dec.  534;  Ander- 
son V.  State,  63  Ga.  675. 

Hunt,  J.,  delivered  the  opinion  of  the 
•court : 

Patrick  Mason,  Mary  Gleim,  and  William 
Reed  were  jointly  indicted  for  an  assault 
with  intent  to  commit  murder,  upon  one 
Burns.  Appellant  Mary  Gleim  was  sepa- 
rately tried  after  Mason  had  been  convicted. 
She  was  found  guilty,  and  sentenced  to  the 
penitentiary  for  fourteen  years. 

1.  Appellant  contends  that  the  indictment 
will  not  support  a  verdict  and  judgment  of 

fuilty,  "*  because  it  nowhere  charges  that  said 
lary  Gleim  committed  the  crime  of  assault 
with  intent  to  murder. "  The  material  charg- 
ing parts  of  the  indictment  are  as  follows: 

•**  That  one  Patrick  Mason,  late  of  the  county 

^f  Missoula,  state  of  Montana,  on  or  about 
the  13th  day  of  February,  a.  d.  1894,  at  the 
county  of  Missoula,  in  the  state  of  Montana, 

-did  feloniously,  deliberately,  premeditated- 
ly,  and  of  his.'malice  aforethought,  make  an 
assault  in  and  upon  one  C.  P.  Burns,  and 

•certain  giant  powder  and  other  highly  explo- 
sive substance,  a  more  particular  description 

•of  which  is  to  said  jurors  unknown,  in,  upon, 
around,  and  under  the  house  where  the  said 
C.  P.  Burns  was  then  and  there  present  and 
sleeping,  did  feloniously,  deliberately,  pre- 
meditatedly,  and  of  his  malice  aforethought, 
put  and  lay,  and  the  same  did  then  and 
there,  feloniously,  deliberately,  premedl- 
tatedly,  and  of  his  malice  aforethought,  ex- 
plode, and  cause  to  be  exploded,  with  intent 
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in  him,  the  said  Patrick  Mason,  to  kill  and 
murder  the  said  C.  P.  Burns.  And  that  be- 
fore the  commission  of  the  said  felony,  at 
the  time  and  place  aforesaid,  one  Mary  Gleim 
and  William  Reed  did  feloniously  counsel, 
aid,  incite,  and  procure  the  said  Patrick 
Mason  to  commit,  in  manner  and  form  afore- 
said, the  said  felon  v.  All  of  which  is  con- 
trary to  the  form  of  the  statute,"  etc.  The 
indictment  is  substantially  a  common- law 
charge  against  Mason  as  principal  and  Mary 
Gleim  as  an  accessory  before  the  fact.  It  fol- 
lows the  precedents  of  Wharton  (1  Whart.  Pre- 
cedents of  Indictments  &  Pleas,  ^  97)  and 
of  Archbold  (Archbold,  Crim.  Pr.  &  PI.  pp. 
67,  77) .  Bishop  on  Criminal  Procedure  (vol. 
2,  §  8),  quoting  Chitty  on  Criminal  Law, 
lays  down  the  course  to  be :  First,  to  state 
the  guilt  of  the  principal,  as  if  he  alone  had 
been  concerned ;  and  then,  in  case  of  access- 
ories before  the  fact,  to  aver  that  the  pro- 
curer, *•  before  the  committing  of  the  said 
felony,  in  form  aforesaid,  to  wit,  on,  etc., 
with  force  and  arms,  etc..  did  maliciously 
and  feloniously  incite,  move,  procure,  aid", 
and  abet  (or  counsel,  hire,  and  command) 
the  said  principal  felon  to  do  and  commit 
the  said  felony,  in  manner  aforesaid,  against 
the  peace,  etc." 

The  statutes  (Crim.  Prac.  act  1887,  §§  176, 
177)  provide  that : 

"Sec.  176.  Any  person  who  counsels,  aids, 
or  abets  in  the  commission  of  any  offense 
may  be  charged,  tried,  and  convicted,  in  the 
same  manner  as  if  he  were  a  principal. 

"Sec.  177.  An  accessory  before  the  fact,  to 
the  commission  of  a  felony,  may  be  indicted, 
tried,  and  punished ;  though  the  principal 
be  neither  indicted  nor  triSl.* 

By  section  12,  chap.  2,  p.  502,  Comp.  Stat. 
1887,  it  is  provided  :  "  Any  person  who  stands 
by,  and  aids,  abets,  or  agists,  or  who,  not 
being  present,  hath  advised  and  encouraged 
the  commission  of  a  crime,  shall  be  deemed 
a  principal  offender,  and  shall  be  punished 
accordingly." 

It  is  plain  that  the  old  distinctions  between 
accessories  before  the  fact  and  principals  are 
abolished  by  these  statutes  {State  v.  King, 
9  Mont.  445)  ;  but  we  see  no  objection  to  the 
form  of  an  information  charging  a  person  as 
an  accessory  rather  than  as  a  principal.  To 
80  charge  is  to  the  advantage  of  a  defendant, 
because  it  notifies  him  of  the  attitude  which 
the  state  will  assume  when  the  case  is  brought 
to  trial,  by  setting  out  the  facts  constituting 
the  offense  with  greater  certainty  than  is 
requisite  where  an  accessory  is  indicted  as  a 
principal.  This  point  was  directly  raised 
in  People  v.  Rozelle,  78  Cal.  84,  where  the 
court  held  that  an  information  stating  facts 
sufficient  to  constitute  a  defendant  an  acces- 
sory at  common  law  charges  him  with  guilt 
as  a  principal  under  the  statutes,  and  that  to 
allege  such  facts  as  would  have  been  suffi- 
cient against  him  as  an  accessory  at  common 
law  is  charging  him  as  a  principal  under  the 
statute.  We  are  of  opinion  that  the  rights 
of  the  defendant  were  not  prejudiced  by  the 
form  of  the  charge.  State  v.  Littell,  45  La. 
Ann.  665 ;  Territory  v.  Guthrie,  2  Idaho.  898. 

2.  On  the  trial  of  the  appellant,  Gleim, 
the  court,  over  the  objection  of  the  defend- 
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ant,  permitted  the  record  of  the  conviction 
of  Mason,  the  principal  actor,  to  be  intro- 
duced, and  after  having  fully  instructed  the 
jury  that  it  was  essential,  in  order  to  convict 
the  defendant  Gleim,  that  they  should  find 
that  Mason  was  guilty  of  having  committed 
the  crime  charged,  instructed  as  follows: 
"That  the  record  of  the  trial  and  conviction 
of  Patrick  Mason  was  introduced  in  the  trial 
of  this  case,  for  the  purpose  of  establishing 
as  a  fact,  prima  facie,  the  guilt  of  said  Mason. 
The  record  Is  prima  facie  evidence  of  the 
guilt  of  said  Mason,  but  it  is  not  conclusive 
evidence.  It,  however,  remains  prima  facie 
evidence  of  the  fact  which  it  was  introduced 
to  prove,  unless  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant  Mary 
Gleim  has  introduced  evidence  in  this  case 
which  raises  in  your  minds  a  reasonable  doubt 
(as  explained  in  these  instructions)  of  the 
guilt  of  said  Mason  ;  but,  if  such  testimony 
raises  in  your  minds  such  reasonable  doubt 
of  the  guilt  of  Mason,  then  you  should  find 
the  defendant  Gleim  not  guilty.  But,  un- 
less the  evidence  introduced  by  the  defend- 
ant Gleim  does  raise  in  your  minds  a  reason- 
able doubt  (as  explained  in  these  instructions) 
of  the  guilt  of  the  said  defendant  Mason, 
you  should  receive  such  record  of  trial  and 
conviction  as  evidence  establishing  the  guilt 
of  said  Patrick  James  Mason.  But,  in  de- 
termining the  question  of  the  guilt  or  in- 
nocence of  the  said  Patrick  James  Mason, 
you  are  not  confined  to  the  record  of  trial  and 
conviction 'introduced  in  this  case,  but  you 
should  carefully  consider  all  of  the  evidence 
introduced  in  this  case  tending  to  prove  or 
disprove  the  guilt  of  said  Mason ;  and  if,  after 
a  full  and  careful  consideration  of  all  the 
evidence  in  the  case,  in  connection  with  the 
record  in  evidence,  you  have  a  reasonable 
doubt  of  the  defendant  Mason's  guilt,  you 
should  find  the  defendant  Gleim  not  guilty." 
While  it  is  true  that  the  statute  makes  an 
accessory  before  the  fact  a  principal,  yet  the 
evidentiary  facts  by  which  the  accessory  is 
to  be  incriminated  may  materially  differ  n-om 
those  which  are  necessary  and  sufficient  to 
convict  the  principal.  In  this  case,  for  in- 
stance, to  incriminate  the  appellant,  Gleim, 
at  all,  under  the  theory  of  the  state,  as  charged 
and  contended  for,  it' was  not  only  necessary 
to  prove  the  guilt  of  Mason,  as  alleged,  but 
to  go  further,  and  to  demonstrate  beyond  a 
reasonable  doubt  that  the  appellant,  Gleim, 
counseled,  aided,  and  abetted  Mason  in  the 
perpetration  of  the  crime  charged.  There- 
fore, although  the  accessory  might  be  deemed 
a  principal  under  the  statute,  and  was  in- 
dieted  with  the  principal,  it  became  impos- 
sible for  the  state  to  convict  appellant  upon 
the  same  evidence  applicable  to  the  princi- 
pal, because  the  agency  of  the  accessory  in 
the  perpetration  of  the  crime  charged  oper- 
ated by  a  radically  different  method  from 
the  principal's.  The  statute,  in  simplifying 
the  procedure,  has  obliterated  old  distinctions 
between  principals  and  accessories,  but  the 
object  of  the  simplification  is  largely  to  en- 
able a  guilty  accessory  to  be  punished  with- 
out making  his  guilt  depend  upon  the  convic- 
tion of  the  principal.  The  facts,  however, 
that  the  principal  offense  was  committed, 


and  that  the  principal  who  was  charired  to- 
have  committed  it  was  guilty,  were  among: 
the  essential  elements  upon  which  must  be 
predicated  the  guilt  of  the  accessory  Gleim. 
And  right  here  is  to  be  observed  an  importAnt 
distinction  between  proof  of  a  charge  against 
a  principal,  and  an  accessory  made  principal 
by  the  statute  alone  (but  indicted  with  the 
principal,  as  in  this  case),  and  proof  of  a 
charge  against  several  persons,  ordinarily 
jointly  indicted  as  simple  codefendants.  and 
who  are  in  fact  principals.  In  the  one  in- 
stance, the  accessory  before  the  fact  being 
confessedly  absent  at  the  time  of  the  commisi- 
sion  of  the  principal  offense,  there  can  be  no 
conviction  without  proof  of  the  guilt  of  the 
principal ;  while,  in  the  other  case,  whether 
or  not  any  defendant  other  than  the  one  on 
trial  participated  in  the  criminal  act  is  im- 
material, and  forms  no  essential  part  of  the 
case  against  the  defendant  on  trial.  Where, 
therefore,  as  in  this  case,  the  guilt  of  the 
principal  must  be  proved  as  part  of  the  case 
against  the  accessory,  we  cannot  think  that 
it  is  necessary  for  the  state,  where  the  prin- 
cipal has  been  convicted,  to  do  more  on  its 
prima  facie  case  than  to  ofi!er  the  record  of 
conviction  of  the  principal  as  prima  facie 
evidence  of  his  guilt  of  the  crime  charged 
against  him.  We  do  not  think  that  the  fact 
that  the  principal  has  been  convicted  is  proof 
of  the  guilt  of  the  accessory.  But  it  does 
make  out  a  prima  facie  case  of  the  princi- 
pal's guilt,  and  unless  rebutted  by'evidence 
of  the  accessory,  as  it  may  be,  is  competent 
to  prove  that  material  element  of  the  crime 
charged  against  the  accessory,  and  upon  the 
truth  of  which  must  depend  the  guilt  of 
the  accessory ;  namely,  the  commission  of 
the  crime  of  the  principal,  for  which  she  is 
held  responsible  in  law,  provided  she  pro- 
cured or  aided  and  abetted  the  principal  to 
commit  the  same.  Although  there  are  some 
cases  holding  a  contrary  view,  we  are  satis- 
fied with  the  reasoning  of  the  authoritiea 
which  permit  the  introduction  of  the  record 
of  the  conviction  of  the  principal.  Maybee 
V.  Avery,  18  Johns.  352 ;  People  v.  Buckland, 
13  Wend.  593 ;  J.evy  v.  PeopU,  80  N.  Y.  827  ; 
State  V.  MoHley,  81  Kan.  355 ;  Com.  v.  Knapp, 
10  Pick.  477,  20  Am.  Dec.  534;  Abbott. 
Trial  Brief  (Cr.)  §  624;  Anderson  v.  State, 
63  Ga.  675 ;  Roscoe,  Crim.  Ev.  p.  171 ;  1 
Russell,  Crimes,  p.  67 ;  Archbold,  Crim.  Pr. 
*fc  PI.  p.  83;  Com.  v.  York,  9  Met.  93,  43 
Am.  Dec.  373 ;  Studstill  v.  State,  7  Ga.  2. 

3.  Joseph  K.  Wood,  Esq.,  of  counsel  for 
appellant,  was  a  witness  in  defendant's  be- 
half upon  the  trial.  He  desired  to  partici- 
pate in  the  argument  for  the  defense.  The 
court  refused  to  permit  him  to  do  so,  under 
a  rule  of  court  which  provides  that  if  the 
attoruej'  of  either  party  offers  himself  as  a 
witness  in  behalf  of  his  client,  and  pives- 
evidence  on  the  merits  of  the  trial,  be  shall 
not  argue  the  case  or  sum  it  up  to  the  jury, 
unless  by  permission  of  the  court.  It  dnes- 
not  appear  by  the  record  that,  before  the 
counsel  testified,  he  explained  to  the  court 
his  position,  and  asked  permission  to  argue 
the  case.  Under  the  circumstances,  wc  can- 
not think  that  the  enforcement  of  the  rule- 
was  erroneous  or  even  harsh. 
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4.  The  defendant  asked  the  court  to  in- 
struct the  jury  upon  the  law  of  circumstan- 
tial evidence,  as  follows:  "The  testimony 
in  this  case  is  wholly  circumstantial.  And 
while  it  is  not  necessary,  in  order  to  war- 
rant a  conviction  on  a  criminal  charge,  for 
the  state  to  prove  the  commission  of  the  act 
by  an  eyewitness  or  by  direct  testimony,  and 
while  the  guilt  of  the  defendant  may  be  es- 
tablished by  circumstantial  evidence,  still, 
in  order  to  stipport  a  conviction  upon  cir- 
cumstantial evidence  alone,  each  fact  and 
circumstance  necessary  to  complete  the  chain 
to  fasten  the  guilt  upon  the  defendant  must 
itself  be  distinctly  and  independently  proved 
by  competent  evidence  beyond  a  reasonable 
doubt ;  and  all  the  facts  and  circumstances, 
when  so  proven,  must  not  gnly  be  sufficient 
in  themselves  to  satisfy  the  mind  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt, 
but  they  must  exclude  every  other  reasonable 
supposition  except  that  of  bis  guilt."  The 
court  modified  the  instruction  offered,  and 
gave  another  upon  the  subject  of  circum- 
stantial evidence,  so  that  the  jury  were  in- 
structed as  follows :  "The  testimony  in  this 
case  is  wholly  circumstantial.  And  while 
it  is  not  necessary.  In  order  to  warrant  a  con- 
viction on  a  criminal  charge,  for  the  state 
to  prove  the  commission  of  the  act  by  eye- 
witnesses or  by  direct  testimony,  and  while 
the  guilt  of  the  defendant  may  be  established 
by  circumstantial  evidence,  still,  in  order 
to  support  a  conviction  upon  circumstantial 
evidence  alone,  each  fact  and  circumstance 
necessary  to  complete  the  chain  to  fasten  the 
euilt  upon  the  defendant  must  itself  be  in- 
dependently proved  by  competent  evidence ; 
and  all  the  facts  and  circumstances,  when  so 
proved,  must  not  only  be  sufficient  in  them- 
selves to  satisfy  the  mind  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  but  they 
must  exclude  every  other  reasonable  supposi- 
tion except  that  of  his  guilt."  "That  the 
law  requiring  the  jury  to  be  satisfied  of  the 
defendant's  guilt  beyond  a  reasonable  doubt 
in  order  to  warrant  a  conviction  does  not  re- 
quire that  you  should  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  of  the  chain 
of  circumstances  relied  upon  to  establish  the 
defendant's  guilt ;  it  is  sufficient  if,  taking 
all  of  the  testimony  together,  you  are  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty." 

The  charge  that,  in  order  to  warrant  a  con- 
viction, the  jury  must  not  be  satisfied  beyond 
a  reasonable  doubt  of  each  link  in  the  chain  of 
circumstances  relied  upon  to  establish  the  de- 
fendant's guilt,  but  that  it  is  sufficient  if, 
taking  all  the  testimony  together,  tbey  are 
satisfied  beyond  a  reasonable  doubt  that  the 
defendant  is  guilty,  is  erroneous  and  prejudi- 
cial to  the  rights  of  the  defendant.  This  iden- 
tical instruction  was  reviewed  by  the  supreme 
court  of  Colorado  in  the  recent  and  somewhat 
celebrated  Dr.  Graves  Murder  Case.  Graves  v. 
People,  18  Colo.  185.  The  court  there  condemns 
the  instruction  upon  principle,  as  tending  to 
confuse  a  jury,  and  well  expresses  our  views 
by  saying  that  "the  jury  are  quite  as  likely 
to  have  applied  that  portion  of  the  instruc- 
tion referring  to  the  links  to  those  facts  which 
the  law  requires  to  be  established  beyond  a 
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reasonable  doubt  to  warrant  conviction,  as  to 
those  evidentiary  matters  which  go  to  prove 
such  facts,  and  one  or  more  of  which  may 
fail,  while  the  ultimate  fact  mieht  still  be 
sufficiently  established."  An  Illinois  case 
{BresslerY,  People,  117  111.  422)  has  approved 
of  the  instructions  here  complained  of,  but 
the  reasoning  supporting  the  conclusion  of 
the  court  is  not  sound.  "It  involves,"  saya 
Thompson  on  Trials  (vol.  2,  ^  2514),  "the 
solecism  that,  although  the  circumstances  da 
arrange  themselves  in  the  form  of  the  links 
of  a  chain,  yet  that,  when  one  link  of  the 
chain  is  broken,  the  chain  itself  may  still 
remain  entire ;  ignoring  the  obvious  concep- 
tions that  no  chain  can  be  stronger  than  its 
weakest  link."  The  authorities  disapprov- 
ing of  these  instructions  are  collected  in  the 
Colorado  decision  to  which  we  have  referred. 
We  believe  it  to  be  correct  that  the  prosecu- 
tion need  not  prove  beyond  a  reasonable  doubt 
every  circumstance  offered  in  evidence  which 
tends  to  establish  the  ultimate  circumstances 
or  facts  on  which  it  relies  for  a  conviction, 
but  if  the  metaphor  of  a  chain  is  used,  and 
each  circumstance  relied  upon  forms  a  link, 
the  link  becomes  a  necessary  part  of  the 
whole  chain,  and  must  therefore  be  proved 
beyond  a  reasonable  doubt.  The  cable  meta- 
phor, as  approved  by  the  Colorado  supreme 
court  in  Clare  v.  People,  9  Colo.  122,  "illus- 
trates the  force  of  circumstantial  evidence 
more  clearly  perhaps  than  does  the  chain  com- 
parison. In  the  cable  simile  the  circum- 
stances which  tend  to  establish  the  ultimate 
circumstances  or  facts  are  aptly  compared 
with  the  strands  of  a  cable.  All  such  evi- 
dentiary matters  going  to  prove  such  ultimate 
circumstances  or  facts  need  not  be  established 
beyond  a  reasonable  doubt,  and  still  each  ul- 
timate fact  or  circumstance  must  be  proved 
beyond  a  reasonable  doubt;  just  as  a  few 
strands  of  the  cable  may  part,  and  yet  it  still 
remains  so  strong  "that  there  is  scarcely  a 
possibility  of  its  breaking."  We  therefore- 
think  tha't,  if  the  chain  metaphor  is  to  be 
used,  the  instruction,  as  offered,  correctly 
stated  the  law,  and  that  it  is  necessary  for 
the  state  to  prove  each  fact  and  circumstance 
necessary  to  complete  the  chain,  .  . 
by  competent  evidence,  beyond  a  reasonable 
doubt,  etc.,  and  that  it  was  reversible  error 
to  charge  to  the  contrary.  Territory  v.  Mc- 
Andrews,  3  Mont.  158. 

There  are  other  errors  complained  of  by 
the  appellant.  The  respondent  contends  that 
they  are  not  properly  before  us  for  review, 
but,  as  the  case  must  be  tried  again,  we  will 
briefly  refer  to  them. 

First.  Error  is  assigned  upon  the  follow- 
ing instruction;  "That  parol  evidence  of 
the  verbal  admissions  of  a  defendant  may  be 
evidence  of  a  most  satisfactory  character.  If 
the  jury  can  see.  from  the  evidence,  that  the 
alleged  admissions  of  the  crime  charged  in 
the  indictment  were  clearly  and  understand- 
ingly  made  by  the  defendant,  and  that  they 
were  precisely  identified,  and  the  language 
correctly  and  accurately  repeated  by  the  wit- 
ness, then  such  testimony  is  entitled  to  great 
weight. "  It  was  error  in  the  court  to  instruct 
the  jury  that  testimony  of  admissions  of 
defendant  was  entitled  to  great  weight.    The 
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iury  beiDg  the  sole  judges  of  the  weight  to 
be  given  to  the  testimony,  the  court  should 
■not  tell  them  what  particular  weight  to  give 
to  any  portion  of  the  testimony.  Slate  v. 
SvMivariy  9  Mont.  174;  2  Thomp.  Trials, 
§2287. 

Second.  Upon  the  trial  the  counsel  for  the 
state,  on  the  cross-examination  of  the  appel- 
lant, propounded  a  great  many  questions  cal- 
culate to  degrade  the  defendant  before  the 
jury.  The  inquiry  took  a  wide  and  varied 
range.  She  was  asked  if  she  had  not  rented 
houses  for  purposes  of  prostitution  at  various 
places  in  Montana ;  whether  she  had  not  been 
a  kind  of  a  backer  for  the  prostitution  of  fe- 
male persons  in  Missoula  and  Hamilton  ;** 
whether  she  had  not  had  a  fight  with  a  priest ; 
whether  she  had  not  hugged  and  kissed  a 
Juryman  after  she  had  been  found  not  guilty 
of  some  misdemeanor  upon  one  occasion ; 
whether  she  had  not  had  a  fight  with  a  French 
prostitute  at  some  time  ;  and  whether,  at  an- 
other time,  she  had  not  **  run  a  young  gen- 
tleman through  a  saloon  \"  whether  she  had 
not  been  drunk  when  she  was  in  jail ;  and, 
finally,  if  her  picture  did  not  hang  in  the 
Rogue's  Gallery  in  the  city  of  New  York. 
We  cannot  conceive  upon  what  theory  of 
the  law  this  line  of  testimony  was  allowed. 
It  was  not  cross-examination  of  what  appears 
by  the  record  to  have  been  the  appellant's 
-evidence  in  chief,  nor  did  it  legitimately 
tend  to  impair  the  credibility  of  the  defend- 
ant as  a  witness.  Its  effect  must  have  been 
highly  injurious  and  prejudicial  to  the  de- 
fendant in  the  minds  of  the  jury.  Most  of 
the  matters  involved  in  the  questions  were 
wholly  remote  from  the  question  of  her  guilt 
or  innocence  of  the  crime  for  which  she  was 
on  trial,  and  the  investigation  seems  to  have 
drifted  to  a  rambling  assault  upon  the  gen- 
eral character  of  the  defendant,  extending 
not  only  to  all  of  the  offenses  with  which 
she  may  have  ever  been  at  any  time  charged, 
or  even  suspected,  whether  rightfully  or  not, 
but  likewise  to  cases  where  she  was  acquitted, 
and  to  her  infirmities  of  habit,  her  obscenity 
•of  speech,  and  general  depravity  of  life. 
Such  an  examination  we  most  earnestly  dis- 
approve of.  It  was  oppressive  and  unjust, 
no  matter  how  wicked  or  degraded  the  de- 
fendant may  have  been  by  common  report. 
We  find  a  well-considered  decision,  censur- 
ing such  an  examination  of  a  defendant,  in 
the  recent  case  of  People  v.  Vn  Dong,  106 
•Cal.  83. 

Third.  It  does  not  appear  whether  or  not 
4inv  of  the  jurors  who  sat  upon  the  trial  of 
this  case  had  stated  upon  their  wir  dire  that 
they  bad  fixed  opinions  as  to  the  guilt  of 
Patrick  Mason,  the  principal,  but  the  ap- 
pellant's counsel  implies  that  they  did,  and 
argues  the  point  in  his  brief.  A  juror  who 
has  formed  a  fixed  opinion  as  to  the  guilt  or 
innocence  of  the  person  charged  to  be  the 
principal  offender  ought  not  to  sit  upon  the 
trial  of  the  person  charged  as  an  accessory. 
Arnold  v.  State,  9  Tex.  App.  485. 

Fourth.  We  see  no  error  in  refusing  to  per- 
mit a  witness  to  be  asked,  on  cross-examina- 
tion, for  the  purpose  of  affecting  her  credi- 
bility, whether  or  not  she  Is  addicted  to  the 
m'orphlne   habit  {State  v.    WhiU,  10  Wash. 

^iL.aA 


611),  unless  It  Is  proposed  to  show  that  the 
witness  was  under  the  Infiuence  of  the  drug 
at  the  time  the  events  happened  about  which 
she  testified,  or  unless  she  Is  under  the  in- 
fluence of  morphine  at  the  time  she  is  testi- 
fying, or  unless  it  Is  made  to  appear  that 
her  powers  of  recollection  are  impaired  by 
the  habitual  or  excessive  use  of  the  dm  jr. 

Fifth.  The  court  defined  a  reasonable  doubt 
In  substantially  the  exact  language  of  the 
Webster  Case,  5  Cush.  320,  52  Am.  Dec.  711. 
and  which  was  expressly  approved  of  in  Ter- 
ritory V.  MeAndrews^  supra.  As  part  of  the 
definition,  however,  of  a  moral  certainty, 
the  court  charged  that  "  moral  certainty  may 
be  said  to  bear  the  same  relation  to  matters 
relating  to  human  conduct  that  absolute  cer- 
tainty does  to  mathematical  subjects.  It  is 
a  state  of  impression  produced  by  facts  in 
which  a  reasonable  man  feels  a  sort  of  coer- 
cion or  necessity  to  act  in  accordance  with 
it.  It  is  not  only  what  men  in  general  will 
unhesitatingly  believe  to  be  true,  but  what 
they  will  be  willing  to  act  upon."  If  the 
definition  of  moral  certainty  is  to  be  ^ven 
at  all,  ^^  to  be  thoroughly  impressive  it  should 
be  carried  one  step  further.  ...  Is  the 
juror  so  convinced  by  the  evidence  of  the 
truth  of  the  fact  sought  to  be  proved  that  he 
himself  would  venture  to  act  upon  such  con- 
viction in  matters  of  the  highest  concern  and 
importance  to  his  own  Interests?  If  this  be 
so,  he  may  declare  himself  morally  certain." 
Territory  v.  McAndrews,  supra. 

The  condition  of  the  record  In  this  case  is 
faulty.  The  transcript  recites  that  the  in- 
structions given  by  the  court  are  as  follows. 
Then  follow  what,  doubtless,  were  the  in- 
structions read  to  the  jury.  At  the  conclu- 
sion of  many  such  instructions,  however,  we 
find  the  word  **  Given,  **  and,  at  the  concl  usion 
of  others,  "Given  as  modified,"  without 
specifying  what  the  instruction  given  was. 

The  error  of  the  court  in  charging  as  it 
did  upon  circumstantial  evidence  is  properly 
presented,  and  upon  that  point  the  case  fa 
reversed,  and  a  new  trial  ordered. 

Reversed  and  remanded. 

Pemberton,  Ch.  J.,  and   De  Witt,  J., 

concur. 


BUTTE,  ANACONDA.  &  PACIFIC  RAIL 
WAY  COMPANY,  Bespt., 

V. 

MONTANA    UNION     RAILWAY'    COM- 
PANY et  al„  Appts. 


.Mont. 


The  exercise  of  the  rigUt  of  emliieiit 
domftin  to  acquire  land  for  a  railroad  is  ooc 
precluded  by  the  facts  tbat  the  road  Is  owned  by 
a  private  corporation  and  is  built  for  the  beoedi 


Note.— The  right  of  a  railroad  company  to  take, 
by  condemnation,  property  previouely  acquired 
for  railroad  purposes  by  another  company.  Is  care- 
fully developed  in  the  present  case.  On  the  iren- 
eral  subject,  see  also  notes  to  Barre  K.  Co.  v.  Mont- 
peller  &  W.  R.  R.  Co.  (Vt.)  4  L.  R.  A.  785:  Gary  Li- 
brary V.  Bliss  (Mass.)  7  L.  R.  A.  7I»,  and  MtfHin 
Bridge  Co.  v.  Juniata  County  (Pa.)  13  L.  R.  A.  4SL 


1895. 
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^of  private  mines  and  ore  houses,  where  the  state 

^laws  make  all  railroads  public  bighwaysjopen  to 

'  use  by  all  who  wish  to  do  so. 

•2.  The  ma^nitade  of  the  interests'  in* 
▼olved  may  properly  become  a  determinlnir 
factor  in  sustainlngr  the  right  of  a  railroad  in 
Montana  to  construct  branches  to  mines  and 
minjnfr  works  as  public  uses,  by  virtue  of  the 
law  of  eminent  domain. 

^.  The  connection  of  mines  and  ore 
houses  with  a  market  is  a  public  use  in 
Montana,  which  will  authorize  a  railroad  com- 
pany to  acquire  a  right  of  way  for  that  purpose 
by  right  of  eminent  domain. 

A*  A  railroad  to  be  constructed  aJong 
the  side  of  a  mountain  may  be  per- 
mitted to  condemn  for  its  ri^ht  of  way 
a  portion  of  the  right  ol  way  of  a  former  road, 
where  such  portion  is  occupied  by  unexcavated 
rock  and  dirt,  and  there  is  no  immediate  prospect 
of  the  other  road  needing  it,  and  its  tracks  are  to 
be  placed  tar  enough  away  from  the  other's  so  as 
not  to  interfere  with  its  operations;  while  that 
location  is  by  far  the  most  practicable  that  can 
be  found,  any  other  route  would  impinge  as 
much  upon  the  other  road  as  this  does,  would 
affect  many  mining  operations,  would  be  enor- 
mously expensive,  less  convenient,  and  the  one 
chosen  manifestly  best  serves  the  interests  of 
the  public.  • 

t(.  Absolute  necessity  is  not  necessary 
to  enable  one  railroad  to  condemn  a  portion  of 
another's  right  of  way  for  its  tracks,  under  a 
statute  forbidding  such  appropriation  unless  the 
use  to  which  it  is  to  be  applied  is  a  "more  neces- 
sary public  use." 

i6.  Land  belon^r^er  to  a  railroad  com- 
pany by  way  of  easement,  and  not  actu- 
ally in  use  by  it  or  not  actually  necessary  for  the 
enjoyment  of  its  franchise,  is,  with  respect  to 
the  power  of  eminent  domain,  upon  the  same 
footing  as  the  land  of  an  individual  citizen,  if 
there  is  necessity  that  it  should  be  taken  for  an- 
other use. 

'7*  The  use  for  which  property  already 
held  for  public  use  may  be  condemned 
need  not  be  a  dilTerent  one  under  a  statute  per- 
mitting such  condemnation  for  a  more  necessary 
public  use. 

8.  A  case  of  necessity  is  presented  within 
Code  Civ.  Proc.  §  ttOl,  permitting  one  railroad 
company  to  condemn  a  portion  of  the  right  of 
way  of  another,  when  the  latter,  traversing  a 
mountain  side  in  a  mining  section,  has  within  its 
right  of  way  tracks  unused  and  in  all  reasonable 
probability  not  necessary  for  future  use.  and  an- 
other road  seeking  the  same  objective  point  is 
obliged  to  take  a  part  of  such  right  of  way  to 
avoid  circuity,  a  different  grade,  much  greater 
cost,  and  serious  damage  to  mining  properties, 
and  would  be  obliged  in  any  event  to  parallel  the 
adversary  road  a  part  of  the  way. 

'9«  The  question  of  damag^es  to  be 
awarded  upon  the  crossing  of  one  railroad  by 
another  may  be  referred  to  commissioners  under 
a  statute  providing  that  courts  may  regulate  and 
determine  the  place  and  manner  of  making 
crossings. 

10.  A  railroad  seekins^  to  cross  an- 
other should  be  permitted  to  employ,  and  re- 
quired to  pay,  the  necessary  watchmen  at  such 
crossings. 

(July  29,  1895.) 

APPEAL  bjr  defendants  from  a  judgment  of 
the  District  Court  for  Silver  Bow  County 
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in  favor  of  plaintiff  in  a  proceeding  to  condemn 
lands  for  a  ri^ht  of  way  for  a  railroad  and  to 
obtain  permission  to  cross  tracks  of  defendant 
roads.     Modified  and  affirmed. 

Statement  by  Hunt,  J. : 

The  plaintiff  is  a  railroad  corporation  duly 
incorporated  under  the  laws  of  Monts^na.  The 
defendant  the  Montana  Union  Railway  Com- 
pany is  also  incorporated  under  the  laws  of 
Montana.  The  other  defendants  are  organized 
under  the  laws  of  other  states.  The  plaintiff 
alleges  that  it  is  authorized  by  its  charter  to 
construct,  maintain,  and  operate  a  line  of  rail- 
way from  the  city  of  Butte,  Silver  Bow  county, 
Mont.,  beginning  at  a  point  near  the  terminus 
or  depot  of  the  Montana  Central  or  Great 
Northern  Railway,  at  or  near  the  city  of  Butte 
aforesaid,  and  running  and  extending  thence 
in  a  general  westerly  ciirection,  by  way  of  the 
towns  of  Rocker  and  Silver  6ow,  in  said 
county  of  Silver  Bow,  and  through  Silver  Bow 
canon,  to  a  point  near  Gregson's  Springs,  and 
thence  in  a  general  northwesterly  direction, 
skirting  the  westerly  foothills  of  Deer  Lodge  val- 
ley, to  the  city  of  Anaconda,  with  such  connec- 
tions, branches,  and  spurs  to  mines  and  smelt- 
ing works  and  other  industries  in  said  counties 
as  may  be  deemed  necessary  or  proper.  That 
plaintiff  is  engaged  in  the  construction  of  said 
main  line  of  railway  between  the  said  cities  of 
Butte  ^nd  Anaconda,  and  also  the  branch  and 
connection  intended  to  connect  on  the  east 
with  the  Mountain  View  spur  and  Montana 
Central  Railway,  and  by  means  of  that  rail- 
way with  the  main  line  of  plaintiff,  at  or  near 
the  Great  Northern  depot  aforesaid,  and  also 
to  connect  directly  with  the  main  line  of  plain- 
tiff at  a  point  west  of  Butte  City,  to  wit,  at  or 
near  Rocker,  and  to  extend  to  the  various 
mines,  mills,  and  other  industries  situate  along 
said  branch, — all  of  said  branch  and  the  points 
above  mentioned  being  in  Silver  Bow  county, 
Mont.  That  the  pubnc  interest  requires  the 
construction  of  said  railway,  and  the  branch 
thereof  above  described,  and  that  the  lands 
proposed  by  plaintiff  to  be  taken  and  con- 
demned for  the  use  of  said  railway  are  re- 
quired and  necessary  for  the  construction  and 
operation  thereof,  and  for  a  rieht  of  way, 
tracks,  side  tracks,  and  general  railway  uses  of 
plaintiff.  That  it  is  necessary  to  the  construc- 
tion and  operation  of  said  railway  'that  the 
plaintiff  should  take,  use.  and  enjoy,  for  the 
purpose  of  a  rijrht  of  way  for  its  branch  rail- 
wav  above  described,  certain  portions  of  land 
in  Silver  Bow  county,  and  all  being  within  the 
limits  of  the  right  of  way  claimed  by  the  de- 
fendants hereinfor  a  railroad  now  being  oper- 
ated by  the  defendant  the  Montana  Cnion  Rail- 
way Company.  Then  follows  in  the  com- 
plaint an  accurate  description  of  the  lalQds 
which  the  plaintiff  wishes  to  use  for  right  of 
way  purposes.  The  description  embraces  a 
strip  of  land  across  the  Nipper  claim, and  within 
the  defendant's  right  of  way;  also  a  strip  of 
land  in  the  Last  Chance  addition  to  the  city  of 
Butte,  and  a  portion  of  certain  blocks  of  the 
Belle  and  Butte  addition  to  the  city  of  Butte; 
also  a  strip  of  land  across  the  Clear  Grit  min- 
ing claim;  also  a  strip  of  land  across  the 
Banker  mining  claim:  also  a  strip  of  land  across 
the  Autocrat  claim;  also  a  strip  across  the  Oro 
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Butte  claim;  also  strips  across  the  Pacific 
claim,  the  Poulin  claim,  the  Humboldt  claim, 
the  Buffalo  claim,  the  Little  Mina  claim,  the 
Blackfoot  claim,  the  Alexander  claim,  the 
Gambler  claim,  the  Wake  Up  Jim  claim,  and 
the  Emma  Abbott  claim.  Plaintiff  alleges  that 
the  defendants  claim  or  own  an  interest  or 
right  to  the  property  above  described,  and  more 
particularly  set  forth  by  metes  and  bounds  in 
plaintiff's  complaint,  and  that  the  Montana 
Union  Bailway  Company  has  no  interest  in 
said  premises,  except  an  easement  for  a  right 
of  way  for  rail  way  purposes,  and  that  although 
the  property  is  within  the  limits  of  the  ria:ht  of 
way  claimed  by  the  Montana  Union  RaSlway 
Company,  it  has  never  been  used  by  defend- 
ants or  any  of  them  for  any  purpose,  and  is 
not  necessary  for  their  use  for  railway  pur- 
poses, or  for  an^  public  use,  and  that  the  use 
for  which  plaintiff  seeks  to  condemn  said 
property  and  to  which  said  property  is  to  be 
applied  by  plaintiff,  is  a  more  necessary  public 
use  than  any  use  to  which  defendants  could 
put  said  lands  or  any  part  thereof.  The  plain- 
tiff further  allep^es  that,  in  the  construction  of 
its  said  branch  line  it  is  necessary  that  said 
branch  line  should  cross  and  intersect  the  Mon- 
tana Union  Plailway,  and  certain  spurs  thereof. 
There  are  about  twelve  of  these  crossings, — 
one  at  the  Modoc  mine;  one  over  the  spur  lead- 
ing to  the  Anaconda  ore  house,  marked  B  on 
the  map;  another  crossing  over  the  spur  lead- 
ing to  the  Anaconda  ore  house,  marked'  C  on 
the  map;  a  crossing  over  the  spur  leading  to 
the  Gagnon  mining  claim,  marked  D;  also  a 
crossing  over  the  Haggin  spur,  marked  E;  also 
a  crossing  over  the  Buffalo  spur,  marked  F;  also 
a  crossing  over  the  spur  leading  to  the  Moun- 
tain Consolidated  mine,  marked  G;  also  a  cross- 
ing over  the  spur  leading  to  the  Green  Moun- 
tain and  Wake  Up  Jim  ore  houses,  marked  H; 
also  a  crossing  over  the  spur  leading  to  the  ore 
house  of  the  High  Ore  mine,  marked  I:  also  a 
crossing  over  the  Haggin  spur,  leading  to  the 
High  Ore  mine  ore  house,  marked  J;  also  a 
crossing  over  the  spur  leading  from  the  Hag- 
gin spur  to  the  boiler  house  of  the  Anaconda 
mine,  marked  K;  also  a  crossing  over  the  Hag- 
gin spur,  near  the  timber  shop  at  the  Anaconda 
mine,  marked  L.  It  is  alleged  by  plaintiff 
that  these  various  crossings  and  intersections 
proposed  are  to  be  made  in  the  manner  most 
compatible  with  the  greatest  public  benefit  and 
the  least  private  injury  to  the  defendants,  and 
that,  as  proposed,  the  crossings  will  not  in  any 
way  interfere  with  the  use,  operation,  or  en- 
joyment by  the  defendants  of  their  said  rail- 
way lines  or  the  spurs  thereof.  Plaintiff  fur- 
ther alleges  that  it  has  been  unable  to  agree 
with  the  defendants  as  to  the  amount  of  com- 
pensation to  be  paid  for  the  taking  of  the 
above  described  premises  and  the  construction 
of  the  crossings,  and  that  the  interest  in  the 
premises  sought  to  be  condemned  for  plaintiff's 
use  is  only  an  easement  for  a  right  of  way  for 
the  construction,  maintenance,  and  operation 
of  its  railway.  The  plaintiff's  prayer  is  for  a 
judgment  that  the  use  for  which  plaintiff  seeks 
to  appropriate  the  premises  is  a  public  use; 
that  the  public  interests  require  the  construc- 
tion of  plaintiff's  railway,  and  that  the  lands 
and  the  crossings  proposed  to  be  made  are  nec- 
essary for  the  purpose  of  said  railway  and  said 
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branch  railway,  and  that  the  plaintiff  has  a 
right  to  appropriate  the  premises  and  make  the 
crossings;  that  the  court  ascertain  the  inter- 
est of  said  defendants  in  the  premises  described 
and  sought  to  be  condemned,  and  that  an  or- 
der be  made  appointing  three  competent  and 
disinterested  persons  as  commissioners  to  assess 
the  damages  by  reason  of  the  appropriation  of 
the  said  property,  and  that  on  the  coming  in  of 
the  report  of  the  commissioners,  the  court 
make  such  order  in  regard  to  the  possession  of 
said  property  sought  to  be  condemned  as  may 
be  proper;  and  that  as  to  the  crossings,  the 
court  adjudge,  regulate,  and  determine  the 
place  and  manner  of  making  the  same. 

The  material  points  of  defendant's  answer 
are  a  denial  that  the  public  necessity  requires 
the  construction  of  plaintiff's  railway  and  the 
branch  thereof,  as  set  forth,  or  that  the  lands 
therein  proposed  to  be  taken  and  condemned 
are  required  or  necessary  for  the  const  nictioo 
or  operation  of  plaintiff's  railway,  or  for  any 
use  connected  therewith.  Defendants  deny 
that  it  is  necessary  to  the  construction  or  oper- 
ation of  plaintiff's  railway  that  it  should  take 
for  right  of  way  purposes  any  portions  of  the 
lands  within  the  limits  of  the  right  of  way 
claimed  by  the  defendants,  and  set  forth  in 
plaintiff's  complaint;  deny  that  the  property, 
or  any  part  thereof  sought  to  be  condemned, 
has  never  been  used  or  that  the  same  is  not 
necessary  for  railway  uses  for  defendants;  deny 
that  the  use  for  which  plaintiff  seeks  to  con- 
demn the  property  is  a  more  necessary  public 
use  than  any  use  to  which  defendants  could 
put  the  lands  or  any  part  thereof.  They  deny 
the  necessity  of  the  crossings  or  intersection's 
pleaded  by  the  plaintiff,  and  deny  that  such 
crossings  are  located  in  a  manner  most  compat- 
ible with  the  greatest  public  benefit  or  least 
private  injury  to  the  defendants;  deny  that  the 
proposed  crossings  will  not  interfere  with  the 
enjoyment  of  defendant's  railway  privileges. 
The  defendants  then  allege  that  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Com- 
pany is  the  owner  of  those  various  pieces  of 
ground  described  in  the  complaint  as  parts  of 
the  various  mining  claims  heretofore  referred 
to.  and  aver  that  all  of  said  ground  was  ob- 
tained by  grant  or  by  the  exercise  of  the  right 
of  eminent  domain,  for  the  purpose  of  the  con- 
struction of  a  railroad  over  the  same,  and  for  the 
operation  of  the  Montana  Union  Railway,  and 
that  all  of  said  ground  became  and  was,  and 
now  is,  absolutely  necessary  to  the  said  defend- 
ants for  the  operation  of  said  railway,  and  has 
always  been  used  for  such  purposes  by  defend- 
ants, and  defendants  expect  to  continue  to  use 
the  same,  and  that  the  same  is  absolutely  nee 
essary  to  defendants  for  railway  pur  poses.*  De- 
fendants further  allege  that  plaintiff  could  eas- 
ily, and  at  a  slight  increase  of  expense, construct 
its  railway  in  a  manner  to  avoid  any  conflict 
with  or  appropriation  of  any  of  the  parts  of 
the  right  of  way  of  these  defendants,  but 
that  the  plaintiff  seeks  to  appropriate  a  part  of 
the  right  of  way  of  defendants  in  order  to 
save  cost  of  acquiring  right  of  wav  for  itself, 
and  not  because  said  right  of  way  is  indispen- 
sable to  the  use  of  said  plaintiff.  Defendants 
further  aver  that  if  plaintiff's  railroad  is  con- 
structed in  accordance  with  the  plan  as  laid 
out  by  plaintiff,  great  and  irreparable  damage 
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-will  be  done  them,  and  that,  aside  from  the 
fact  of  dispossessing  the  defendants  from  their 
right  of  way,  plaintifif  seeks  to  cross  the  railway 
and  spurs  of  defendants  at  points  that  will 
interfere  greatly  with  the  operation  of  the 
road  of  defendants,  and  that  defendants'  road 
cannot  be  economically,  profitably,  or  properly 
operated,  if  plaintiff  is  allowed  to  construct 
crossings  across  its  lines  or  spurs,  as  proposed 
by  the  plaintiff.  Defendants  further  allege 
that  by  slight  increase  of  cost,  plaintiff  could 
avoid  all  the  croi>sing8,  and  that  it  is  not  neces- 
sary that  the  crossings  be  laid  as  plaintiff  con- 
templates. It  is  further  alleged  that  plaintiff 
has  no  right  to  enter  upon  the  rieht  of  way  or 
roadbed  of  defendants,  except  for  necessary 
crossings  or  connections,  and  therefore  has  no 
right  of  condemnation  over  the  right  of  way 
of  these  defendants. 

The  replication  of  plaintiff  denies  that  all 
or  any  of  the  ground  became  or  was  or  is  at 
all  necessary  to  defendants  for  railway  pur- 
poses, or  that  it  has  ever  been  used  by  them 
for  such  purposes,  or  that  the  defendants  ex- 
pect to  use  the  same;  denies  that  plaintiff,  at 
slight  increase,  could  so  construct  its  railway 
as  to  avoid  any  conflict  with  or  appropriation 
of  any  parts  of  defendants*  right  of  way,  or 
that  plamtiff  seeks  to  appropriate  the  right  of 
way  in  question  to  save  cost  to  itself,  or  not 
because  the  said  right  of  way  is  indispensable 
to  the  use  of  plaintiff;  denies  irreparable  dam- 
age, or  any  damage;  denies  that  the  crossings 
will  materially  interfere  with  the  defendants' 
operation  of  their  railway,  or  thai  plaintiff 
could  easily,  or  at  all,  avoid  such  crossings  by 
slight  increase  of  cost  of  construction;  and 
denies  that  it  is  unnecessary  that  such  crossing 
should  be  made  as  proposed  by  plaintiff;  and, 
finally,  denies  that  plaintiff  has  no  right  to 
enter  upon  the  right  of  way  or  roadbed  of  these 
defendants,  except  for  necessary  crossings  or 
connections,  or  that  plaintiff  has  no  right  of 
condemnation  over  the  right  of  way  of  these 
defendants,  or  any  of  them. 

The  cause  was  tried  before  the  court,  without 
a  jury,  in  September,  1898.  The  testimony 
taken  before  the  court  is  quite  voluminous,  and 
so  much  of  it  as  is  deemed  pertinent  and  neces- 
sary to  explain  the  decision  of  the  court  is 
embraced  within  the  opinion  following  this 
statement.  The  judgment  and  order  of  the 
court,  after  its  more  formal  recitals,  sets  forth 
that  the  judge  of  the  district  court,  with  a 
civil  engineer  chosen  by  each  party,  inspected 
the  premises  before  the  submission  of  the  case, 
and  thereafter  it  was  decided  **that  the  use  for 
which  the  property  described  in  the  complaint, 
and  hereinafter  described,  is  sought  to  be  ap- 
propriated by  the  plaintiff,  is  a  public  use, 
within  the  meaning  of  the  laws  of  the  United 
States  and  of  the  state  of  Montana;  that  the 
entire  quantity  sought  to  be  appropriated  ought 
so  to  be  taken;  that  the  appropriation  thereof 
will  not  be  detrimental  to  the  public  interest  or 
welfare,  and  is  required  and  necessary  for  the 
proper  prosecution  of  the  enterprise  for  which 
it  is  sought  to  be  appropriated,  and  that  the 
public  interest  requires  the  prosecution  of  the 
plaintiff's  said  enterprise;  that  the  premises  so 
sought  to  be  appropriated  by  the  plaintiff  are 
not  necessary  for  the  use  of  the  defendants' 
railway,  nor  for  any  public  use,  and  is  not  now 
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in  actual  use  by  them,  or  any  of  them;  that 
the  use  for  which  plaintiff  seeks  to  condemn 
the  same,  and  to  which  said  property  is  to  be 
applied  by  plaintiff,  is  a  more  necessary  public 
use  than  any  use  to  which  the  defendants 
have  or  could  put  said  lands,  or  any  part 
thereof.  And,  no  sufi^cient  cause  having  been 
shown  why  commissioners  should  not  oe  ap- 
pointed herein,  it  is  hereby  ordered  that  Clinton 
C.  Clark,  Justin  Butler,  and  C.  J.  Stevenson, 
three  competent  and  disinterested  persons,  resi- 
dents of  the  said  county  of  Silver  Bow,  be 
and  they  are  hereby  appointed  commissioners 
to  ascertain  and  determine  the  amount  to  be 
paid  by  the  plaintiff  to  the  defendants  as  com- 
pensation for  their  damages  by  reason  of  the 
appropriation  of  said  property.  The  right 
sought  to  be  obtained  in  this  proceeding  is  an 
easement  for  railroad  purposes,  in  and  over  the 
following  described  tracts  and  parcels  of  land, 
situate  in  the  county  of  Silver  Bow,  state  of 
Montana."  The  oraer  particularly  sets  forth 
the  ground  embraced  within  the  limits  of  the 
right  of  way  of  defendants,  as  described  in 
plaintiff's  complaint,  and  sought  to  be  appro- 
priated by  the  plaintiff.  It  was  further  ordered 
and  adjudged  that  the  crossings  and  intersec- 
tions described  by  plaintiffs  were  necessary 
and  proper. 

After  expressly  granting  the  right  to  cross 
over  the  defendants'  spur  known  as  the  "Gag- 
non  Spur,"  on  the  Clear  Grit  claim,  the  court 
made  the  following  proviso:  *  'Provided,  how- 
ever, the  defendants  may,  and  if  they  do, 
within  ten  days  after  the  date  hereof,"  give 
notice  in  writing  to  the  plaintiff,  that  they 
consent  to  the  plaintiff's  taking  up  their  entire 
Gkignon  spur,  aforesaid,  and  placing  and  re- 
building the  same  on  the  south  side  of  the 
defendants'  main  track,  opposite  or  about  op- 
posite its  present  position,  then,  in  that  case, 
the  plaintiff  shall,  at  its  own  expense,  and 
within  a  reasonable  time  after  the  giving  of  said 
notice,  remove  and  place  and  rebuild  the  said 
spur  on  the  south  side  of  defendants'  main 
track,  opposite  or  nearly  opposite  its  present 
position,  and  make  the  same  convenient  to 
approach  by  and  for  teams  and  wagons,  and 
provide  proper  approaches  thereto;  and  pro- 
vided, further,  that,  if  such  consent  be  not 
given  within  the  time  and  in  the  manner  afore- 
said, then  the  plaintiff  may  and  shall  extend 
its  road  across  such  spur  at  the  present  grade 
of  the  plaintiff's  road,  and  the  plaintiff  shall 
not  be  obliged  to  put  in  any  crossing,  and  in 
such  case  the  defendants,  if  they  desire  to 
operate  said  spur  or  use  the  same,  shall  make 
the  same  conform  to  the  grade  of  plaintiff's  road 
and  track,  and  put  in  a  crossing  at  the  grade 
of  plaintiff's  track,  and  maintain  the  same,  all 
at  their  own  expense." 

It  was  also  ordered  that  the  plaintiff  might 
cross  the  defendants'  spur  known  as  the  ''Buf- 
falo Spur"  at  an  angle  of  16°  48'.  In  relation 
to  this  spur  the  court  added  as  follows:  "Pro- 
vided, however,  that  the  defendants  may,  and 
if  they  do  within  ten  days  from  the  date  of  this 
order,  notify  the  plaintiff  in  writing  that  they 
consent  to  permit  the  plaintiff  to  raise  the 
entire  grade  of  the  said  Buffalo  spur  so  that  the 
plaintiff  can  cross  the  same  at  its  own  grade, 
then,  in  that  event,  the  plaintiff  shall,  before 
making  said  crossing,  raise  the  grade  of  the 
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whole  of  said  spur,  at  its  owd  expense,  so  as  to 
make  a  feasible  crossing  with  its  road,  and 
leave  said  spur  in  a  reasonable  condition  for  the 
use  of  the  defendants;  and  provided,  further, 
that,  if  the  defendants  do  not  give  such  consent 
within  the  said  time  and  in  the  said  manner, 
the  plaintiff  shall  make  said  crossing  at  its  own 
grade,  in  as  reasonably  safe  manner  as  the  same 
can  be  done  without  raising  the  grade  of  the 
entire  Buffalo  spur  aforesaid." 

It  was  also  ordered  by  the  court,  in  relation 
to  the  watching  of  the  crossings,  as  follows: 
"That,  except  as  otherwise  hereinbefore  pro- 
vided, all  said  crossings  shall  be  put  in  by  the 
plaintiff  at  its  own  cost  and  expense,  and  shall 
thereafter  and  forever  be  kept  up,  watched, 
and  maintained  at  the  joint  expense  of  the 
plaintiff  and  the  defendants;  that  is  to  say,  one 
half  to  be  paid  by  the  plaintiff,  and  one  half  to 
be  paid  by  the  defendants,  or  the  successors  in 
interest  oif  said  pariiel  or  either  of  them, — that 
is  to  say,  that  each  road  shall  assume  and  be 
liable  to  an  equal  obligation  in  these  respects. 
That  any  improvements  or  repairs  necessary  to 
said  crossings,  or  expense  necessarj'  on  account 
of  maintainmg  the  same,  may  be  made  or 
incurred  by  one  road  at  the  equal  expense  of 
itself  and  the  others,  i(,  after  reasonable  notice 
to  such  other,  the  latter  refuses  to  join  in  the 
same.  That  defendants  shall  not  interfere  with 
the  plaintiff  while  putting  in  said  crossings,  nor 
in  any  manner  hinder  or  delay  the  same.  That 
at  the  same  time  the  plaintiff  shall  put  the  said 
crossings  in  place  in  a  manner  which  shaH 
cause  no  unreasonable  inconvenience  or  delay 
to  defendants*  business.  And  it  is  further  or- 
dered and  adjudged  that  the  defendants  shall 
be  entitled  to  compensation  from  plaintiff  for 
the  privilege  of  making  said  crossings,  but  that 
defendants  shall  not  be  entitled,  on  account 
thereof,  to  any  compensation  or  damages  for 
the  interruption  or  inconvenience  occasioned  to 
their  business  thereby.  .  .  .  That  the  standard 
of  compensation  shall  be  the  reasonable  value  of 
the  common  use  by  plaintiff  with  defendants 
of  the  portions  of  the  defendants*  right  of  way 
occupied  by  said  crossings.  That  the  commis- 
sioners above  named  and  hereinbefore  ap- 
pointed are  hereby  directed  and  authorized  to 
determine  and  assess  the  value  of  said  common 
use,  subject  to  the  restrictions  above  stated,  and 
that,  in  making  such  assessment  and  determi- 
nation of  the  amount  to  be  paid  by  the  plaintiff 
to  the  defendants  on  account  of  said  crossings 
and  common  use,  the  said  commissioners  shall 
determine  the  amount  to  be  paid  for  the 
common  use  of  each  crossing,  separately,  and 
shall  in  their  report  mention  the  same  distinctly 
and  separately.  It  is  further  ordered  that  the 
crossings,  after  being  made,  shall  remain  in  the 
common  use  of  both  roads,  and  that  both 
parties  shall  be  required  to  observe  all  the 
laws  of  the  stale  of  Montana  relatinir  to  the 
blowing  of  whistles,  ringing  of  bells,  and  stop- 
ping at  crossings.  That  neither  party  shall  stop 
Its  engines,  cars,  or  trains  on  any  of  the  cross- 
ings, or  so  near  thereto  as  to  interfere  in  any 
manner  with  the  operation  of  the  other  road. 
That  neither  party  shall  have  a  preference  or 
right  of  way  over  the  crossings,  but  that  the 
party  whose  train  first  comes  to  the  stop  neces- 
sary to  be  made  before  crossing  shall  have  the 
right  of  way  of  that  crossing  at  that  time. 
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That  in  case  trains  on  the  different  roads  make 
such  stops  at  the  same  time,  or  at  or  near  the 
same  time,  or  within  twenty  seconds  of  each 
other,  the  defendants'  train  shall  have  the  right 
to  make  that  crossing  first.  That  no  engine  or 
train,  in  switching,  shall  be  entitled  to  pass 
over  a  crossing  more  than  once,  if  an  engine  or 
train  on  the  other  road  be  in  waiting  to  cross, 
and  the  switching  engine  or  train  shall  allow 
the  waiting  train  or  engine  to  cross  before  itself 
crossing  again.  That  all  needful  signs  and 
signals  at  and  for  crossings  shall  oe  con- 
structed, erected,  maintained,  and  operated 
jointly  by  the  plaintiff  and  defendants,  and  at 
their  joint  cost  and  expense;  provided,  how- 
ever, that  in  case  it  be  necessary  to  employ  any 
person  or  persons  expressly  for  the  operation 
of  such  signals,  or  anv  of  them,  plaintiff  shall 
have  the  right  to  sefect,  hire,  and  discbarge 
such  person  or  persons." 

The  defendants  moved  for  a  new  trial,  which 
was  denied,  and  this  appeal  is  prosecuted  both 
from  the  judgment  and  the  order  overruling 
the  motion  for  a  new  trial. 

See  opposite  page  for  a  copy  of  the  plat  in- 
troduced on  the  trial. 

Messrs.  Shropshire  A  Barleifi^h  and 
Forbis  A  Forbia  for  appellants. 

Messrs.  M.  Kirkpatriek,  W.  W.  Dixoiw 
and  William  Sealloiit  for  respondent: 

Plaintiff's  railroad  is  a  public  hiehway  and 
the  public  has  a  right  to  use  it;  it  is  through- 
out subject  to  legislative  regulation  and  con- 
trol and  therefore  its  use  is  a  public  use. 

National  Docks  R.  Co.  v.  Central  R.  Co.  32 
N.  J.  Eq.  765. 

The  true  criterion  by  which  to  judge  of  the 
character  of  the  use  is  whether  the  public  may 
enjoy  it  by  right  or  only  by  permission. 

Buffalo  cfe  N.  Y.  C.  11  Co.  v.  Brainard,  9  X. 
Y.  100;  Beekman  v.  Saratoaa  <£•  8.  R.  (^.  3 
Paige.  45, 22  Am.  Dec.  679;  Traep  v.  Elizabtth- 
town,  L.  <j&  B.  S.  R.  Co.  80  Ky.  259;  Moodp  v. 
Jacksonville,  T.  d  K.  W.  R  Go.  20  Fla,  597; 
Shaver  v.  Starrett,  4  Ohio  St.  494;  KiUbuck 
Private  Road,  77  Pa.  89;  Sadler  yf,  Lavgham^ 
84  Ala.  311;  Warren  v.  Bunnell,  11  Vt.  «00: 
Colorado  Eastern  R.  Co.  v.  Union  P.  /?.  Co.  41 
Fed.  Rep.  293;  Chicago,  B.  cfe  N.  R.  Co.  v.  Por 
ter,  48  Minn.  527;  Kettle  River  R.  Co.  v.  East 
em  R.  Co.  41  Minn.  461,  6  L.  R.  A.  Ill;  Con- 
tra Costa  Coal  Mines  R.  Co.  v.  Moss.  23  Cal. 
323;  State  v.  Hibernia  Uftdergrotind  R.  Co.  47 
N.  J.  L.  43;  Phillips  v.  Watson,  63  Iowa,  28: 
Palairefs  Appeal,  67  Pa.  479,  5  Am.  Rep.  450: 
Philadelphia,  W.  &  B.  R.  Co.  v.  Williams,  hi 
Pa.  103;  Hays  v.  RUhefr,  32  Pa.  169;  Lewb, 
Em.  Dom.  §§  164, 167,  171;  St.  Louis,  I.  M.  d 
S.  R.  Co.  V.  Pettp,  57  Ark.  359,  20  L.  R.  A. 
434,  note;  Beekman  v.  Saratoga  <fc  8.  i?.  Co.  3 
Paige.  45.  22  Am.  Dec.  686-707,  note;  Chirag^ 
Dock  d  C.  Co.  V.  GarHlv,  115  111.  155;  Milh^. 
PaHin,  106  111.  60;  IVuesdale  v.  Peoria  Grapt 
Sugar  Co.  101  111.  561;  Sherman  v.  Buick,  32 
Cal.  242,  91  Am.  Dec.  577. 

In  Montana  mining  is  the  dominant  indus- 
try. The  prosperity  of  the  slate  is  very 
largely  due  to  the  development  of  the  mines. 
Under  such  conditions  the  business  of  mining 
is  itself  a  public  use. 

Comp.  Stat.  p.  1058,  §|  1495-1507;  Daifton 
Gold  d  S.  Min.   Co.  v.  Seatcell,  11   Nev.  394^ 
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See  also  Dietrich  v.  Murdoch,  42  Mo.  279;  Phill' 
ip9  V.  Watson,  68  Iowa,  28;  Overman  Silver 
Attn.  Co.  V.  Corcoran,  15  Nev.  147;  Hand  Gold 
Min.  Co,  V.  Parker,  59  Ga.  419;  JV;?w  Cew^ral 
Coal  Co,  V.  George's  Creek  Coal  db  I.  Co,  87  Md. 
562;  GeU^B  Appeal  (Pa.)  8  Am.  &  Eng.  R.  Cas. 
186;  Talbot  v.  Hvdson,  16  Gray.  423;  Olmstead 
V.  (7awp,  38  CoDD.  546,  89  Am.  Dec.  221;  Todd 
V.  Austin,  84  Conn.  79;  (?rea<  i^a/te  Mfg.  Co,  v. 
Fernald,  47  N.  H.  456;  r»Vf«  Fa^er  Co,  v. 
Ciwf^r.  18  N.  J.  Eq.  521.  90  Am.  Dec.  684; 
€ooley,  Const.  Llm.  p.  659;  12  Am.  &  Eng. 
Enc.  Law,  p.  940;  1  Wood,  Railway  Law,  pp. 
658,  654;  8t,  Louis,  I.  M,  d  8,  R.  Co.  v.  Petty, 
57  Ark.  859,  20  L.  R.  A.  484;  Farnsicortk  v. 
Lime  Bock  R,  Co.  88  Me.  440  (1891). 

While  cost  of  construction  and  right  of  way 
are  and  always  must  be  an  important  consid- 
eration in  the  location  of  a  line  of  railway, 
and  may  in  many  cases  constitute  the  whole 
difference  between  a  practicable  and  an  im- 
practicable route  {Mobile  db  G.  R.  Co,  v.  Ala- 
bama Midland  R  Co,  87  Ala.  501  (1889) ),  yet 
in  this  case  there  were  other  considerations  of 
-equal  importance  which  governed  the  location 
of  plaintiff's  line. 

One  public  corporation  cannot  take  the  lands 
or  franchises  of  another  public  corporation  in 
actual  use  by  it,  unless  expressly  authorized  to 
do  so  by  the  legislature,  but  the  lands  of  such 
a  corporation  not  in  actual  use  may  be  taken 
by  another  corporation  authorize  to  take 
lands  for  its  use  ininvitum  whenever  the  lands 
of  an  individual  may  be  so  taken,  subject  to 
the  qualification  that  there  is  a  necessity  there- 
for. 

1  Wood,  Railway  Law,  p.  684;  Baltimore  dt 
0.  R,  Co,  Y,  Pittsburg,  W,  &  K,  R.  Co.  17  W.  Va. 
812;  BarreR.  Co.  v.  Montpeliei'  dt  W,  R.  R,  Co, 
61  Vt.  1.  4  L.  R.  A.  790,  note;  Colorado  Eastern 
R.  Co.  V.  Union  P.  R,  Co,  41  Fed.  Rep.  298. 

Lands  not  actually  employed  by  a  railroad 
company  in  its  business,  but  merely  held  as  a 
speculation  or  to  supply  possible  future  wants, 
are  liable  to  be  taken  like  the  property  of  pri- 
vate individuals. 

North  Carolina  db  R,  R.  Co.  v.  Carolina 
Cent.  R,  Co,  88  N.  C.  489;  Peoria,  P.  db  J.  R. 
Co.  V.  Peoria  db  S.  R.  Co,  66  III.  174;  Sharon 
R,  Co.'s- Appeal,  122  Pa.  588;  Re  New  York 
C.  &.  H.  R,  R,  Co,  V.  Metropolitan  Gaslight  Co, 
68  N.  Y.  826. 

Land  appropriated  by  one  railroad  company 
under  the  power  of  emment  domain,  but  not 
required  for  the  exercise  of  its  franchise  or  the 
discharge  of  its  duties,  is  liable  to  be  taken  for 
the  corporate  use  of  another  railroad  com- 
pany. 

Coolev,  Const.  Lim.  p.  652,  note;  Cincinnati, 
S,  db  C,  R.  Co,  V.  Belle  Centre,  48  Ohio  St.  278 
(1891);  Mobile  db  G,  R.  Co,  v.  Alabama  Mid- 
land R.  Co.  «7  Ala.  501.  and  520;  United  N,  J. 
R.  db  Canal  Co,  v.  National  Docks  db  N.  J.  J. 
C,  R.  Co,  52  N.  J.  L.  90;  Gets^s  Appeal  (Pa.)  8 
Am.  <te  Eng.  R.  Cas.  186,  note;  Lewis.  Em. 
Dom.  §  267;  Sioujc  City  db  D.  M.  R,  Co.  v.  Chi- 
cago, M.  db  St.  P.  R,  Co.  27  Fed.  Rep.  770. 

Hnnt»  J.,  delivered  the  opinion  of  the 
court: 

By  this  appeal  we  are  called  upon  to  decide 
questions  of  importance,  not  alone  to  the  com- 
munity at  large,  but  especially  so  to  railroad 
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corporations,  possessed  of  such  powers  as  may 
be  granted  to  them  under  the  Constitution  and 
laws  of  the  state.  The  topography  of  Mon- 
tana, as  characterized  by  its  name,  renders  it 
of  unusual  significance  that  the  laws  of  emi- 
nent domain  be  correctly  expounded  at  this 
comparatively  early  period  of  the  develop- 
ment of  the  state.  The  strict  limits  of  all  del- 
egated authority  to  take  the  property  of  an- 
other must  be  cautiously  and  accurately 
guarded,  lest  private  rights  or  those  conferred 
be  unnecessarily  invaded.  On  the  other  hand, 
if  the  power  to  take  has  been  delegated,  that 
power  must  be  precisely  defined  and  upheld 
by  the  courts,  as  one  vitally  affecting  the  ma 
terial  interests  of  the  state.  The  ways  for 
railroads  to  reach  remote  mining  camps,  some- 
times lying  within  small  areas,  upon  precifn- 
tons  mountain  sides,  at  unusual  altitudes,  and 
in  steep  and  rocky  sections,  are  often  very  few, 
and  only  feasible  at  all  by  skilful  engineering 
and  vast  outlays  of  money.  Where,  there- 
fore, two  or  more  railroads,  in  their  aioun- 
tainous  routes,  may  seek  the  same  objective 
mineral  districts,  in  view  of  their  protMbly 
necessary  juxtaposition,  their  rights  must  be 
carefully  established  with  relation  to  the  law 
as  applied  to  the  physical,  as  well  as  other  and 
more  general,  conditions  controlling  them  in 
their  obligations  towards  one  another  and  to 
the  public  as  well. 

Two  main  propositions  are  presented  for  re 
view:  First.  Are  plaintiff's  road  and  branches 
public  uses?  Second.  Can  the  plaintiff  com- 
pany construct  its  road  within  the  defendants' 
right  of  way,  and  is  plaintiff's  use  of  the 
ground  a  more  necessary  use  than  that  of  the 
defendant  companies,  and  is  the  ground  sought 
to  be  taken  necessary  to  plaintiff's  use,  and  not 
necessary  to  defendants*  use? 

It  is  well  established  that  if,  in  point  of  law, 
a  use  is  public,  the  fact  that  not  very  maov 
persons  will  enjoy  the  use  is  not  material. 
Talbot  V.  Hudson,  16  Gray,  417.  The  charac- 
ter of  a  way,  whether  it  is  public  or  private,  is 
determined  by  the  extent  of  the  right  to  use 
it,  and  not  by  the  extent  to  which  that  right  i» 
exercised.  If  all  the  people  have  the  right  to 
use  it,  it  is  a  public  way,  although  the  number 
who  have  occasion  to  exercise  the  right  is  very 
small.  Phillips  v.  Watson,  63  Iowa,  28; 
Lewis,  Em.  Dom.  p.  241;  Shaver  v.  Starrett,A 
Ohio  St.  496;  Kettle  River  R.  Co,  v.  EoMtern  R 
Co.  41  Minn.  461,  6  L.  R.  A.  Ill;  Randolph, 
Em.  Dom.  §  56.  The  circumstance  that  the 
plaintiff  road  was  built  by  a  private  corpora- 
tion, and  that  its  branches  run  within  con- 
venient contltfuity  of  private  mines  or  ore 
houses,  does  not  materially  affect  the  road  and 
give  a  private  character  to  its  use  or  to  the  use 
of  its  spurs.  All  termini  of  tracks  and  switches 
are  more  or  less  beneficial  to  private  parties. 
but  the  public  character  of  the  use  of  the 
tracks  is  never  affected  by  this.  **  It  may  be, 
in  such  cases,  that  it  is  expected,  or  even  that 
it  is  intended  that  such  tracks  will  be  used  al- 
most entirely  by  the  manufacturing  establish- 
ment, yet,  if  there  is  no  exclusion  of  an  equal 
right  of  use  by  others,  and  this  singleness  of 
use  is  simply  the  result  of  location  and  con- 
venience of  access,  it  cannot  affect  the  ques- 
tion." Chicago  Dock  db  C,  Co.  v.  Garrity,  115 
ni.  155;  Chicago,  B,  db  N,  B,  Co,  v.   P&rtfT, 
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48  Minn.  527;  St,  Louis,  I.  M.  &  S.  R  Co. 
V.  Pettu,  57  Ark.  359,  20  L.  R.  A.  484. 

The  force  of  these  obseryations  is  peculiarly 
apparent  in  a  new  mining  state.  Frequently, 
railroads  are  extended  oy  spurs  or  lateral 
connections  of  main  lines,  or  by  independent 
lines,  into  mining  camps  where  but  a  single 
mine  is  developed  and  capable  of  shipping 
freight.  Such  roads  or  spurs  are  not  infre- 
'5[uently  built  by  the  private  enterprise  of  those 
interested  in  the  one  mine  to  be  benefited,  and 
when  constructed  it  is  intended  that  the  tracks 
will  be  used  almost  wholly  by  the  mining  com- 
<pany  which  constructed  the  spur.  The  sup- 
posed barrenness  of  the  country  contiguous  to 
the  road,  or  the  undeveloped  condition  of  the 
mountain  in  which  the  mine  is  lying,  or  per- 
haps the  hitherto  unrewarded  search  of  the 
prospector,  has  encouraged  the  belief  that, 
apart  from  the  single  mine  owned  by  those 
who  have  built  the  railroad,  there  are  no  other 
paying  properties  upon  which  a  railroad  might 
lely  for  ores  or  supplies  to  transport.  Such 
expected  limited  uses  are  but  the  results  of  the 
location  of  the  mine  and  its  inaccei^bility. 
They  do  not  in  any  way,  however,  exclude  an 
equal  right  of  use  by  others,  perchance,  de- 
siring to  ship  freight  or  secure  transportation 
•over  the  road.  To  better  illustrate  our 
meaning,  we  have  only  to  modify  the  instance 
just  referred  to  of  the  railroad  lateral  built  to 
^  single  mine.  Suppose  that  a  pioneer  pros- 
pector has  located  and  represented  a  claim  con- 
tiguous to  such  railroad,  but  by  reason  of  the 
impracticability  or  expense  of  constructing  a 
wagon  road,  he  has  been  obliged  to  simply 
keep  what  he  believed  was  a  good  mine,  hop- 
ing that  in  the  future  railroad  facilities  would 
afford  him  the  opportunity  to  haul  bis  ore  to 
market.  Suddenly,  by  the  enterprise  of  others, 
and  without  any  expectation  on  their  part  of 
aiding  any  project  other  than  their  own.  a 
railroad  is  built,  and  he  may  attain  the  frui- 
tion of  his  hopes  if  he  can  use  the  railroad  to 
ship  his  ore.  Could  it  be  contended  with 
any  merit  that  the  railroad  company,  incor- 
porated under  the  railroad  laws  of  the  state, 
can  discriminate  against  him  by  saying:  "We 
are  a  private  enterprise,  for  private  use,  and 
are  not  generally  open  to  the  public,  and  for 
this  reason  refuse  to  haul  your  ore,  or  to 
bring  your  machinery  and  supplies  into  these 
hills,  and  you  cannot  compel  us  to  act  other- 
wise?" Or,  to  carry  the  illustration  further, 
suppose  many  mines  are  located  close  to  the 
new  line  of  road,  and  a  mining  district  opened 
of  incalculable  interest  to  the  state,  a  town 
springs  up,  with  its  diversified  trade  relations, 
and  that  thus  the  railroad  originallv  constructed 
and  intended  to  subserve  the  single  mine,  with 
little  or  no  thought  of  any  greater  use,  may 
become  a  measure  of  great  utility  to  many 
people;  must  this  development  stop,  or  be  de- 
pendent upon  the  caprices  or  will  or  discrimina- 
tory orders  of  the  incorporators  or  owner, 
based  upon  a  claim  that  the  road  was  con- 
structed for  private  purposes,  and  cannot  be 
made  to  answer  the  demands  of  the  public? 

We  say,  after  full  deliberation,  that  the  ex- 
press command  of  section  5  of  article  15  of  the 
Constitution,  that  "all  railroads  shall  be  public 
highways,  and  all  railroads,  transportation  and 
'express  companies,  shall  be  common  carriers, 
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and  subject  to  legislative  control,"  etc.,  sup- 
plemented by  the  statute  (Comp.  Stat.  1887, 
§  680,  p.  809,  div.  5)  authorizing  the  construc- 
tion of  side  tracks,  branches,  etc.,  has  made 
them  instruments  of  public  service  as  well  as 
private  profit,  and  is  sufficiently  comprehensive 
to  Include,  not  only  the  railroad  used  to  illus- 
trate our  views,  but,  by  analogy,  the  particular 
railroads  of  appellants  and  respondent  in  their 
main  lines',  lateral  branches,  and  spurs,  to  par- 
ticular mines  in  and  about  the  numerous  min- 
ing dumps,  shafts,  and  ore  houses  described  in 
this  suit,  and  situate  upon  the  hills  adjacent  to 
the  city  of  Butte.  Furthermore,  it  is  expressly 
provided  by  section  7,  article  15,  of  the  Con- 
stitution, that  "all  individuals,  associations, 
and  corporations  shall  have  equal  rights  to  have 
persons  or  property  transported  on  and  over 
any  railroad,  transportation  or  express  route  in 
this  state.  No  discrimination  in  charges  or 
facilities  for  transportation  of  freight  or  pas- 
sengers .  .  .  shall  be  made  ...  be- 
tween persons  or  places  within  this  state.  .  .  . 
No  railroad  or  transportation  company  .  .  . 
shall  give  any  preierence  to  any  individual, 
association,  or  corporation  in  furnishing  cars 
or  motive  power,  or  for  the  transportation  of 
money  or  other  express  matter."  This  pro- 
vision, when  considered  with  the  previous  one 
quoted,  also  demonstrates  that  the  Constitution, 
in  its  letter,  its  spirit,  and  its  policy  as  well, 
classes  all  railroads,  with  their  feeders,  such 
as  respondent  and  appellants  operate,  as  public 
highways,  subject  to  use  by  the  public  of  right, 
amenable  to  the  laws  governing  common  car- 
riers forever  forbidding  all  obnoxious  favorit- 
isms  between  any  who  desire  to  use  such  high- 
ways. St.  Louis,  I.  M.  <fe  S.  R.  Co.  v.  Petty, 
57  Ark.  359,  20  L.  R.  A.  484.  This  stable 
written  policy  is  doubtless  the  outgrowth  of 
pernicious  systems  of  discrimination  and  pref- 
erence which  railroad  corporations  may  have 
indulged  in  throughout  the  land  where  iheir 
powers  are  unrestrained  by  constitutional  or 
other  restriction.  It  puts  them  all  on  a  plane, 
and  under  the  facts  before  us,  respondent  and 
appellants,  as  to  public  highways,  are  alike  the 
beneficiaries  of  its  liberality,  subject,  neverthe- 
less, to  its  restrictions  and  liabilities.  Chief 
Justice  Hawley,  for  the  supreme  court  of  Ne- 
vada, vigorously  discusses  a  "public  use,"  as 
meant  by  the  Constitution  of  that  state,  and 
concludes  that  the  necessities  of  the  business  of 
mining,  milling,  smelting,  etc.,  are  of  direct 
interest  to  the  people  of  Nevada,  and  that  a 
statute  is  constitutional  which  authorizes  land 
to  be  condemned  for  the  necessities  of  such 
business.  Dayton  OM  tfc  S.  Min.  Co.  v.  Sea- 
well,  11  Nev.  394.  This  decision  was  after- 
wards expressly  affirmed  in  Overman  Silver 
Min.  Co,  V.  Corcoran,  15  Nev.  147,  and  again 
recently  approved  by  its  learned  author,  in  the 
United  States  circuit  court  for  Nevada,  where 
the  court  upholds  a  statute  authorizing  the  ap- 
propriation of  land  for  a  mining  tunnel  as  a 
proper  exercise  of  eminent  domain,  on  the 
ground  of  "great  benefit  and  advantage  to  the 
minins  industry."  Douglass  v.  Byrnes,  59  Fed. 
Rep.  31.  The  supreme  court  of  (Borgia  held, 
in  Hand  Oold  Min.  Co.  v.  Parker,  59  Ga.  419, 
that  a  section  of  an  act  of  the  legislature  in- 
corporating a  gold  placer  mining  company,  and 
giving  it  power,  under  the  Constitution,  to  take 
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the  private  property  of  the  complainants  for 
the  use  of  their  ditch  for  the  purpose  of  ex- 
tending the  same  to  their  own  iand,  on  pay- 
ment of  just  compensation  therefor,  was  con- 
stitutional. ''Gold  and  silver,"  says  the  court, 
"is  the  constitutional  currency  of  the  country, 
and  to  facilitate  the  production  of  gold  from 
the  mines  in  which  it  is  imbedded,  for  tbe  use 
of  the  public,  is  for  the  public  good,  though 
done  through  the  medium  of  a  corporation,  or 
individual  enterprise."  In  a  comparatively 
recent  decision,  (Jury  v.  Ooodtcin  [Ariz.]  26 
Pac.  376,  the  court  sustained  an  act  of  the  ter- 
ritorial legislature  permitting  tbe  condemnation 
of  appellant's  real  estate  for  the  purpose  of  an 
irrigating  canal,  basing  its  opinion  upon  the 
principle  that  a  state  may,  in  view  of  its  natural 
advantages  and  resources  and  necessities,  legis- 
late in  such  a  way,  exercising  the  power  of 
eminent  domain,  that  these  advantages  and  re- 
sources may  receive  the  fullest  development 
for  the  general  welfare,  the  laws  being  general 
in  their  operation.  The  Nevada  and  Georgia 
cases  have  been  disapproved  of  by  Lewis  on 
Eminent  Domain  (§  194),  but  the  disappro- 
bation is  based  upon  the  ground  that  a  law 
which  granted  a  right  of  condemnation  for  a 
purpose  single  and  essentially  private  in  its 
nature  could  not  possibly  subserve  any  public 
use  or  be  of  any  public  benefit,  and  hence  is  an 
invalid  attempt  to  take  private  property  for 
private  use,  and  not  upon  the  soundness  of 
the  argument  that  the  magnitude  of  the  interest 
of  a  state  may  be  considered,  for  which  alone 
we  cite  them.  The  reasoning  of  these  cases, 
however  imperfect  the  application  to  particular 
facts  may  have  been,  is  well  sustained.  Kan- 
dolph,  Em.  Dom.  p.  50;  Wood,  Railway  Laws. 

E82i:  Mills.  Em.  Dom.  §  20;  Cooley,  Const, 
im.  533;  Uihernia  Vn(ferpround  R.  Co.  v.  De 
Camp,  47  N.  J.  L.  518,  54  Am.  Kep.  197;  1 
Rorer,  Railroads,  g  409;  Mont.  Comp.  Stat. 
1887,  g§;  1495  et  seq. 

The  public  interests  are  benefited  by  rail- 
roads, and  the  right  of  eminent  domain  may 
be  exercised  through  the  medium  of  corporate 
bodies.  The  public  have  an  interest  in  the  use 
of  the  railroad,  and  the  owners  may  be  prose- 
cuted for  the  damages  sustained,  if  they  should 
refuse  to  transport  an  individual,  or  his  prop- 
erty, without  any  reasonable  excuse,  upon 
being  paid  the  usual  rate  of  fare.  Beekmiin  v. 
Saratoga  dt  S.  K  Co.  3  Paiae,  45,  22  Am.  Dec. 
679;  Lewis,  Em.  Dom.  ^  170;  Dietrich  v.  Mur- 
doch', 42  Mo.  V!79.  Where  the  general  public 
advantage  is  greatly  promoted  by  the  improve- 
ment of  water  power  in  the  streams  and  waters 
of  a  country,  private  property  taken  for  that 
purpose  is  taken  for  a  public  use.  within  the 
meaning  of  that  term.  Hazen  v,  EHxex  Co.  12 
Cusb.  475.  Indeed,  in  New  England  we  find 
the  courts  very  emphatic  upon  the  question. 
Chief  Justice  Perlev,  after  speaking  of  the 
interests  that  New  llampshire  had  in  the  im- 
provement of  her  natural  water  powers,  wrote 
as  follows:  "No  state  of  the  Union  is  more  in- 
terested than  ours  in  the  improvement  of 
natural  advantages  for  the  application  of  water 
power  to  manufacturing  purposes.  Nature 
has  denied  to  us  the  fertile  soil  and  genial  cli- 
mate of  other  lands,  but  by  way  of  compen- 
sation has  endowed  us  with  unrivaled  oppor- 
tunities of  turning  our  streams  of  water  to 
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practical  account.    The  present  prosperity  of 
the  state  is  largely  due  to  what  has  already 
been  done  towards  developing  these  natural 
advantages;  and  there  is  no  assignable  limit 
to  our  resources  in  this  respect  if  qxtended  and 
connected  enterprises  for  the  improvement  or 
the  water  power  in  this  state  should  be  success- 
fully prosecuted  hereafter.     In  no  part  of  tbe 
world  have  the  public  a  deeper  interest  in  tbe 
success  of  all  undertakings,  which  promihe  to 
assist  in  the  development  of  these  great  natural 
advantages.     Whether,  therefore,  we  look  to 
the  interpretation  which  has  been  given  in 
other  jurisdictions  to  the  term  'public  use,'  in 
reference  to  the  right  of  taking  private  prop- 
erty for  such  a  use,  to  the  legislative  practice 
under  the  provincial  and  state  govemment;)^ 
before  and  at  the  time  when  the  Constitution 
was  adopted,  to  the  language  of  tbe  Constitu 
tion  itself,  to  the  early  and  continued  legisla- 
tive practice  under  the  Constitution;  to  tbe 
decisions  of  the  courts  in  this  state;  or  to  the 
character  of  our  business  and  the  natural  pro- 
ductions and   resources  of  the  state,  we  are 
drawn  to  the  conclusion  that  the  legislature 
have  power  to  authorize  a  private  right  tbat 
stands  in  the  way  of  an  enterprise  set  on  foot 
for  the  improvement  of  the  water  power  in  a 
large  stream  like  this  river  to  be  taken  witb(>ut 
the  owner's  consent,  if  suitable  provision  i> 
made  for  his  compensation,  and  that  the  act  cf 
ll<62  is  constitutional  and  valid."     Great  Fo''^ 
Mfg.  Co,  V.  Fernald,  47  N.  H.  A^;0hns^1enii  v. 
Camp,  33  Conn.  532,  89  Am.  Dec.  221.    S.t 
also  Scudder  v.  Trenton  JJelaitare  Fnlh  (c  1 
N.  J.  Eq.  695,  23  Am.  Dec.  756;  Mills,  Em. 
Dom.  ^  183.     So  vital  to  the  development  ol 
the  agricultural  interests  of  Montana  is  water 
for  irrigation  that,  as  a  part  of  the  bill  of  right- 
of  the  Constitution,  it  is  provided:  *  The  us* 
of  all   water  now  appropriated,  or  that  niMV 
hereafter  be  appropriated,  for  sale,  rental.  <li> 
tribution,  or  other  beneficial  use,  and  the  risihi 
of  way  over  the  lands  of  others,  for  all  ditcher, 
drains,  flumes,  canals,  and  aqueducts.  nH-^-^- 
sarily  used  in  connection  therewith,  as  well  a> 
the  sites  for  reservoirs  necessary  for  collec  tiuii 
and  storing  the  same,  shall  be  held  to  U-  » 
public  use.     Private  roads  may  be  openni  in 
a  manner  to  be  prescribed  by  law,  but  in  e^ery 
case  the  necessity  of  the  road,  and  the  ara(nii:t 
of  all  damage  to  be  sustained  by  the  opeuiot: 
thereof,  shall  be  first  determined  by  a  jury 
and  such  amount,  together  with  the  exp<n-i> 
of  the  proceedings,  shall  be  paid  by  the  pt  rs..n 
to  be  benefited."    3Iont.   Const,  art.  3,  J:  '.". 
The  improvement  of  Boston  harbor    by  rt-j  - 
lamution  of    a  large  body  of   land  for  c»'1l- 
mercial  purposes  was  held' to  be  of  great  publ.v 
advantage.     Moore  \.  Stnft/rd,  151  Mrts<.  .;**»i. 
7  L.  R.  A.  151.     "The  ever-varying  conditi)  11 
of  society  is  constantly  presenting  niew  objtd^ 
of   public  importance  and   utility,  and  what 
shall  be  considered  a  public  use  or  benefit  may 
depend  somewhat  on  the  situation  and  wants 
of  the  community  for  the  time  being. '*     Tl.c 
underlying  principle  remains,  that  there  unM 
be  a  public  use  or  benefit.     "But  what  th»t 
shall    consist    of,    or  how  extensive    it  sballi 
be  to    authorize  an  appropriation  of  private 
property,  is    not    easily  reilucible   to  gential 
rule."   \^udder    v.    Trenton    Delavuiri     /■'•  U 
Co..  supra;  Talbot  v.  Hudwn,  16  Gray,  417; 
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Buffalo  it  N.  Y.  C.  R,  Co.  v.  Brainard,  9  N. 
Y.  109. 

In  thus  iDgraftiDg  upon  the  law  of  this 
jurisdiction  the  doctrine  that  the  magnitude  of 
the  interests  involved  may  properly  become  a 
determining  factor  in  sustaining  the  right  of  a 
railroad  to  construct  lateral  branches,  tracks, 
and  spurs,  to  mines  and  mining  works,  as 
public  uses,  by  virtue  of  the  law  of  eminent 
domain,  we  are  always  duly  mindful,  not 
only  of  the  constitutional  guaranty  of  the  in- 
dividual right  of  possessing  and  protecting 
propertjr.  but  are  equally  impressed  with  the 
declaration  that  "the  good  of  the  whole"  is 
the  very  foundation  of'  the  Constitution.  In- 
deed, it  may  be  said  that  upon  this  latter  ax- 
iom of  all  ^vernment  by  the  people  rests 
the  principle  itself.  The  force  of  the  principle 
may  vary  in  different  communities.  What 
coffently  applies  to  Montana,  with  its  moun- 
tains and  quartz,  would  be  an  absurd  process 
of  reasoning  to  urge  in  Louisiana,  where 
scarce  an  undulation  marks  the  surface,  or  a 
mineral  lies  beneath  it.  Therefore,  to  cor- 
rectly define  what  that  force  is  in  the  case  be- 
fore us,  it  is  eminently  reasonable  and  appro- 
priate that  the  conditions  of  the  whole  people 
to  be  affected  should  be  considered.  In  this 
state,  where  almost  wholly  through  the  facili- 
ties and  advantages  of  railroads,  the  quartz 
mines  have  been  developed  to  such  an  extent 
that  the  mineral  output  of  the  state  is  only  ex- 
ceeded by  that  of  one  or  two  older  mining 
states,  the  publicity  of  the  use  of  railroads  into 
the  camps  is  too  obvious  to  require  more  ex- 
tended comment.  In  the  language  of  the  emi- 
nent counsel  who  so  lucidly  presented  respond- 
ent's side  of  the  case:  **Again,  in  Montana, 
mining  is  the  dominant  industry.  Through- 
out a  large  portion  of  the  state,  and  in  the 
county  of  Silver  Bow  especially,  it  is  the  all- 
important  pursuit  upon  which  all  other  indus- 
tries are  dependent.  In  the  mining,  smelting, 
and  reduction  of  ores  the  great  mass  of  the 
population  finds  employment  and  support. 
The  prosperity  of  the  state  is  very  largely  due 
to  the  development  of  the  mines."  Having 
determined  that  the  respondent's  railroads  and 
laterals,  branches,  and  spurs  are  all  public 
highways,  within  the  legal  bounds  of  public 
uses,  it  follows  that  the  law  of  eminent  domain, 
was  available  to  them,  provided:  (1)  "The  use 
to  which  the  respondents  have  applied  the 
ground   taken  is  a  use  authorized   by    law. 

(2)  That  the  taking  was  necessary  to  such  use. 

(3)  If  already  appropriated  to  some  public  use. 
that  the  public  use  to  which  it  is  to  be  applied 
is  a  more  nece*isary  public  use.'  Code  Civ. 
Proc.  S  601. 

That  a  necessity  exists  which  requires  prop- 
erty to  be  taken  is  obvious.  This  follows  as  a 
conclusion  of  the  determination  that  the  pur- 
pose of  the  plaintiff  is  a  public  use.  Moore  v. 
Sanford,  151  Mass.  2s6,  7  L.  R.  A.  151.  But. 
insist  the  appellants,  although  we  grant  a  right 
of  way  is  necessary,  if  it  is  held  that  the 
Butte,  Anaconda,  &  Pacific  Railway  is  a  public 
use,  nevertheless,  at  the  very  threshold  of  this 
branch  of  the  case  wedenv  the  necessity  of  the 
particular  land  for  the  railroad  uses  for  which 
respondent  seeks  to  appropriate  it.  The  dis- 
trict court  found  that  the  ground  included 
within  the  defendants'  right  of  way  wasneces- 
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sary  to  t  he  plaintiff  for  the  proper  construc- 
tion and  maintenance  of  its  road,  that  such 
ground  was  not  necessary  for  the  use  of  de- 
fendants' railway,  and  was  not  in  actual  use 
by  them  at  the  time  of  the  order,  and  that  the 
use  for  which  plaintiff  sought  to  condemn  the 
same  was  a  more  necessary  public  use  than 
any  use  the  defendants  have  or  could  put  the 
same  to.  Without  more  prolixity  than  we 
think  is  essential  to  make  clear  our  opinion,  we 
will  state  the  concluded  facts,  apparent  to  us. 
The  country  through  which  the  contending 
railroads  run  is  one  of  the  mountains  of  the 
main  Rocky  Mountain  range,  and  known  as 
the  "Butte  Hill"  above  the  city  of  Butte.  The 
railroads  about  the  hill  are  really  great  broad- 
gauge  spurs  of  their  respective  main  lines. 
From  these  great  spurs  many  short  ones  pro- 
ject, running  to  ore  houses  and  mining  shafts. 
The  principal  object  of  both  railroads,  in  their 
branches  about  the  **Hill,"  is  to  haul  ores 
from  and  supplies  to  the  several  quartz  mines 
indicated  upon  the  map,  to  wit,  the  St.  Law- 
rence. Anaconda,  Wake  Up  Jim,  Buffalo, 
Moscow,  and  others.  The  Butte.  Anaconda, 
&  Pacific  (respondent)  tracks  for  the  most  part 
lie  north  of  the  Montana  Union  tracks.  The 
Montana  Union  right  of  way  was  25  feet 
on  either  side  of  the  center  of  its  tracks.  It 
had.  however,  graded  along  the  hill  only  to  an 
extent  a  little  more  than  necessary  for  the  act- 
ual space  occupied  by  its  roadbed.  In  many 
places  the  hill  is  so  very  steep,  or  so  rocky,  or 
both,  that  the  rails  must  have  laid  very  close 
to  the  bluffs  just  north  of  the  tracks.  There 
was  no  actual  use  of  such  bluffs  or  other 
ground  adjacent  to  the  Montana  Union  tracks, 
nor  could  they  actually  occupy  the  same  with- 
out heavy  excavation  work  on  the  upper  side. 
Commencing  at  a  point  on  the  hill  within  the 
limits  of  the  Nipper  quartz-mining  claim,  the 
Butte,  Anaconda,  &  Pacific,  with  its  road,  was 
graded  and  excavated  on  the  upper  side  of  ap- 
pellants' roadbed,  and  is  within  the  right  of 
way  of  the  Montana  Union  for  about  a  mile 
and  a  half.  At  places  the  south  rails  of  the 
Butte,  Anaconda,  &  Pacific  road  are  within  10 
feet  of  the  northern  rails  of  the  Montana 
Union,  but  as  a  rule  there  is  some  17  to  22  feet 
between  the  centers, — that  is,  from  the  center 
of  the  Montana  Union  tracks  to  the  center  of 
the  Butte,  Anaconda,  &  Pacific  tracks.  These 
distances,  excluding  the  crossings,  are  sutti- 
cient  to  prevent  any  interference  Iwtween  the 
successful  operation  of  the  two  roads.  The 
strips  of  ground  which  the  plaintiff  would 
condemn  and  appropriate  vary  in  width,  the 
variance  being  evidently  based  upon  what  the 
plaintiff  deems  necessary  for  the  operation  of  its 
road,  considering  the  points  to  be  reached,  and 
the  distance  which  would  and  must  separate  the 
two  roads  when  constructed.  Prior  to  the  in- 
stitution of  this  action — that  is  in  1893 — vari- 
ous lines  and  means  of  getting  to  the  several 
ore  houses  marked  upon  the  map  were  pro- 
jected All  these  ore  houses  are  at  the  same 
level  as  to  the  grade  of  the  two  roads;  several 
of  them,  however,  being  below  the  level  of 
the  Montana  Union  main  track.  By  the  ab- 
rupt rise  in  the  hill  and  its  rockv  character, 
and  because  of  the  necessity  of  the  Butte. 
Anaconda.  &  Pacific  crossing  divers  spurs  of 
the  Montana  Union,  it  is  necessary  that  the 
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right  of  way  of  the  Butte.  Anaconda,  &  Pa- 
cific be  laid  down  to  the  same  level  as  the  Mon- 
tana Union.  This  necessity  could  only  be  ob- 
viated by  requiring  the  Butte,  Anaconda,  & 
Pacific  to  either  cross  the  spur  of  the  Mon- 
tana Union  at  grade,  or  construct  its  road  high 
enough  to  go  overhead  or  low  enough  to  pass 
beneath  the  spurs.  To  go  under  them  would 
require  the  plaintiff  to  undertake  an  engineer- 
ing task  so  far  beyond  what  is  deemed  practic- 
able or  reasonable  that  it  need  not  be  considered 
at  alL  To  build  its  line  overhead  would  com- 
pel the  Butte,  Anaconda,  &  Pacific  to  con- 
struct its  road  at  more  than  20  feet  above  the 
crossings,  so  that,  when  it  passed  the  ore 
houses  which  the  two  roads  go  to,  the  plain- 
tiff's road  would  be  useless,  unless  after  run- 
ning beyond  the  ore  houses,  switch  backs 
were  constructed  down  the  hill,  by  which  they 
could  reach  the  objective  points.  To  follow 
this  plan  would  require  the  plaintiff  to  run 
into  the  mountain  at  points  beyond  the  ore 
houses  at  enormous  expedse  of  construction, 
and  right  of  way,  probably;  and  the  road, 
when  thus  constructed,  would  be  very  imprac- 
ticable to  successfully  run  or  operate.  If  the 
Butte.  Anaconda,  <S&  l^acific  constructed  its  line 
above  the  Montana  Union,  it  follows  that  the 
cuts  through  which  it  would  have  to  run 
would  be  very  much  heavier  than  its  present 
line,  and  at  their  objective  points  it  would  still 
be  necessary  for  the  two  roads  to  be  within  a 
few  feet  of  one  another.  Another  objection 
to  running  higher  up  the  hill  is  that  such  a 
route  would  materially  interfere  with  the  opera- 
tion of  the  mines  on  the  mountain.  In  such 
case  shaft  houses  would  be  cut  through,  dump- 
ing grounds  intersected,  and  quartz-mining 
operations  seriously  interfered  with.  The  route 
chosen  was  deemed  by  far  the  most  feasible 
and  practicable  one.  Other  routes  could  have 
been  selected  according  to  the  engineers*  evi- 
dence, but  any  practicable  one  which  might 
have  been  chosen  would  have  crossed  the  main 
line  of  the  defendants,  as  well  as  many  of 
their  spurs.  The  plaintiff  by  going  upon  the 
right  of  way  of  the  defendants,  widened  the 
cuts  which  defendants  had  already  made  in 
many  places,  but  when  we  consider  that  the 
hill  had  remained  in  its  natural  state  until  fur- 
ther excavated  by  the  plaintiff,  it  is  plain  that 
no  material  damage  was  done  to  the  defendants 
by  the  plaintiff  by  the  mere  act  of  excavating 
as  it  did.  On  the  contrary,  such  excavations 
are  a  benefit  from  a  mere  standpoint  of  con- 
struction. Upon  one  part  of  the  right  of  way, 
lying  within  the  Belle  of  Butte  addition  to  the 
city  of  Butte,  the  natural  physical  obstacles  to 
selecting  another  route  were  not  so  great  as 
higher  up  the  bill;  but,  in  order  to  conform 
with  the  grade  necessarily  chosen  to  reach  the 
points  higher  up  the  hill,  the  most  practicable 
route  was  that  selected  through  the  Belle  of 
Butte  addition,  particularly  in  view  of  the  fact 
that  had  they  kept  off  of  the  right  of  way  of 
the  defendants,  the  plaintiff  would  have  been 
compelled  to  pay  for  a  number  of  dwelling 
houses  and  the  lots  which  they  were  on,  and 
other  parts  of  their  line  would  have  been  af- 
fectCHl.  An  experienced  engineer,  Mr.  N.  C. 
Ray,  testified  in  behalf  of  the  defendants  that 
he  had,  at  a  time  long  prior  to  the  institution 
of  this  suit,  and  at  a  time  when  there  were  not 
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so  many  houses  about  the  foot  of  the  hiU,  and 
not  so  many  mines  developed  and  ore  houses 
built  on  the  mountain,  made  a  survey  for  an- 
other railroad,  with  a  view  of  finding  a  practic- 
able route.  His  proposed  line  ran  on  the  south 
or  lower  side  of  the  present  Montana  Union 
track.  It  was  proposed  by  this  route  to  make 
most  of  the  crossings  of  the  Montana  Union 
spurs  grade  crossings.  It  appeared  also  that 
the  Ray  route,  if  followed,  would  necessitate 
for  a  long  distance  a  retaining  wall  to  be  put 
up  to  maintain  the  slope  of  the  Montana  Union 
roadbed,  and  keep  it  from  falling  over  on  the 
proposed  roadbed.  It  would  require  very  heavy 
fills  or  trestlework,  and  withal  a  scale  of  a  map 
made  when  this  projected  route  was  first  sur- 
veyed showed  that  there  were  not  200  feet  dif- 
ference in  the  londtudinal  conflict  between 
the  Bay  route  and  the  present  Butte,  Ana- 
conda, &  Pacific  route  and  the  Montana  Union 
right  of  way,  as  they  appear  on  the  maps. 
The  total  length  of  the  present  lines  is  about 
3  miles,  or  a  little  less.  From  certain  given 
points  there  was,  between  such  proposed  route 
«nd  the  actual  route  of  the  Butte,  Anaconda, 
&  Pacific,  a  difference  of  f  of  a  mile,  the 
greater  length  being  the  Ray  route.  The  Ray 
route  necessitated  five  grade  crossings  of  the 
main  track  of  the  Montana  Union,  all  of 
which,  it  satisfactorily  appears,  were  more  un- 
desirable than  an  equal  number  of  crossings 
would  be  over  spurs.  Moreover,  the  Ray  line, 
if  run  at  the  time  this  litigation  first  arose, 
would  have  encountered  buildings,  shaft 
houses,  and  dwelling  houses  which  were  not 
in  existence  when  the  line  was  first  proposed. 
It  would  have  been  vastly  more  expensive,  by 
reason  of  the  enhanced  value  of  the  right  of 
way,  and  we  think  it  only  fair  to  say  that,  as 
the  conditions  existed  at  the  time  that  the  tes- 
timony was  taken  in  this  cause,  his  route  was 
impracticable.  Moreover,  the  Ray  route  was 
not  projected  with  a  view  to  serving  all  of 
the  various  ore  houses  touching  plaintiff's  and 
defendant's  roads;the  only  branch  appearing  on 
the  Ray  map  being  to  the  High  Ore  house,  and 
a  branch  to  the  Anaconda  and  the  Humboldt. 
One  of  the  objections  interposed  by  the  de- 
fendants to  the  occupancy  of  their  right  of 
way  was  the  difl^culty  of  throwing  out 
switches  or  side  tracks  to  the  north  of  the 
Montana  Union,  but  the  engineers  swear  that 
if  they  have  distances  to  centers  between 
tracks' of  22  feet,  there  is  room  between  the 
two  tracks  for  another  track,  and  if  the  Butte, 
Anaconda,  &  Pacific  elevation  is  so  high  that 
the  Montana  Union  cannot  get  over  by  cross- 
ing at  right  angles,  a  spur  can  be  run  at  any 
distance  in  order  to  attain  the  proper  elevation. 
Another  objection  vigorously  urged  was  the 
difficulty  of  handling  ties  where  the  roads 
were  very  close  together.  But  it  appears  thai 
some  of  the  greatest  railroads  in  the  countir 
notably  the  Pennsylvania  system,  have  three 
tracks  abreast,  with  centers  of  the  two  outside 
tracks  23^  feet  apart.  Ties  are  successfully 
bandied  on  such  roads,  and  we  see  no 
reason  why  they  should  not  be  upon 
the  roads  of  the  contending  parties  at 
bar.  Besides,  the  hill,  as  it  stood,  was  cer- 
tainly a  much  greater  obstacle  to  necessary 
conveniences  in  this  respect  than  it  is  as  exca- 
vated to  a  level  with  appellants'  roadbed.     It 
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was  also  urged  that  the  right  of  way  taken  by 
the  defendants  was  necessary  in  case  of  future 
double  tracks  or  sidings,  but  as  these  needs  are 
mere  future  possibilities,  not  based  upon  rea- 
sonably apparent  traffic  needs,  we  do  not  think 
the  showing  is  strong  enough  to  merit  ver^ 
serious  consideration.  A  great  deal  of  testi- 
mony was  also  taken  upon  the  inconvenience 
to  the  defendants  in  the  operation  of  their 
trains  at  various  crossings  where  the  con- 
struction of  plaintiff's  road  prevented  the  de- 
fendants from  handling  as  many  cars  at  one 
time  as  they  could  handle  if  the  plaintiff's 
road  were  not  in  their  way.  Eliminating  the 
consideration  of  the  Gagnon,  Buffalo,  and 
Haggin  spur  crossings,  which  are  referred  to 
hereafter,  we  are  constrained  to  hold  that,  as 
the  law  expressly  gives  the  right  of  crossing 
and  intersecting  (Const,  art.  15,  §  5),  the  inter- 
ference is  only  such  as  is  essential  to  any 
method  of  operation  of  two  railroads  where 
they  cross  and  intersect  one  another  on  the  side 
of  a  mountain,  where  their  respective  ways  are 
necessarily  very  limited,  and  where  both  may 
have  lawful  rights  of  way  to  their  respective 
but  identical  objective  points. 

It  is  well  to  bear  in  mind,  in  the  applica- 
tion of  the  principles  underlying  the  law  of  emi- 
nent domain,  that  the  state  has  an  inherent 
political  right,  pertaining  to  sovereignty  and 
founded  on  what  has  been  expressed  to  be  a 
"common  necessity  and  interest,"  to  appropri- 
ate the  property  of  individuals  to  great  neces- 
sities of  the  whole  community  where  suitable 
provision  is  made  for  compensation.  Raleigh 
<fe  G,  R.  Co.  V.  Dans,  2  Dev.  &  B.  L.  451; 
Lewis,  Em.  Dom.  §  8.  This  right  says  the 
Constitution  of  Montana  (§  9,  art.  15).  '*shall 
never  be  abridged  nor  so  construed  as  to  pre- 
vent the  legislative  assemblv  from  taking  the 
property  and  franchises  of  incorporated  com- 
panies and  subjecting  them  to  public  uses,  the 
same  as  property  of  individuals."  The  public 
welfare  is  therefore  the  particular  base  upon 
which  must  be  laid  the  correct  application  of 
the  doctrine  itself.  The  right  of  eminent  do- 
main may  be  of  the  greatest  value  to  the  re- 
spondent, or  to  any  other  corporation  which 
may  exercise  its  privileges,  but  that  is  an  in- 
cident which  must  be  subordinated  by  the 
courts  to  the  question  of  public  use,  and  to  the 
consideration  of  the  benefits  to  accrue  to  the 
public  by  the  construction  of  the  contemplated 
project.  There  is,  however,  a  rule  of  con- 
struction, sustained  by  the  great  weight  of  well- 
considered  authority,  to  tne  effect  that  this 
power  to  lake  the  property  of  private  citizens 
or  other  corporations  for  public  use  must  be 
exercised  and  can  be  exercised  only  so  far  as 
the  autboriiy  extends,  either  in  terms  expressed 
by  the  law  itself,  or  by  implication  clear  and 
satisfactory.  Re  Buffalo,  68  N.  Y.  167; 
Sutheriand,  Stat  Constr.  $$  888;  Mills,  Em. 
Dom.  §  46.  In  our  opinion  the  testimony  in 
this  case  shows  that  the  particular  location  of 
respondent's  railroad  is  by  far  the  most  prac- 
ticable which  could  have  been  found,  and. 
considering  the  fact  that  any  other  route  would 
have  impinged  upon  the  appellants'  right  of 
way  very  nearly  as  much  as  the  present  route 
does,  and  that  such  other  route  would  have 
affected  many  mining  operations,  would  have 
been  enormously  expensive,  and  much  less 
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convenient  or  somewhat  less  safe,  and  that  it 
is  manifestly  to  the  best  interests  of  the  public 
generally  that  railroads  be  constructed  through- 
out the  mountains  over  such  routes  as  will  en- 
able the  public  to  receive  the  best  and  most  ex- 
peditious service  which  can  be  attained,  we 
think  that  the  taking  of  the  portions  of  the 
right  of  way  of  appellants*  road  was  necessary 
to  the  use,  which  was  public,  of  the  respond- 
ent's railroad. 

Now,  however,  having  advanced  to  this 
point  of  the  case,  we  are  met  with  the  argu- 
ment that  this  right  of  way  was  already  ap- 
propriated, and  that  there  was  no  delegation  of 
power  to  any  corporation  under  the  eminent 
domain  laws  of  the  state  to  take  properly  already 
appropriated  to  a  public  use,  unless  as  pro- 
vided bv  the  last  clause  of  the  3d  subdivision  of 
S^  601.  Code  Civ.  Proc.  1887,  **the  public  use 
to  which  it  is  to  be  applied  is  a  more  necessary 
public  use."  We  have  already  concluded  that 
this  land  was  necessary  to  respondent's  use, 
and  the  question  therefore  is.  Is  respondent 
precluded  from  condemning  these  necessary 
lands  because  they  have  already  been  con- 
demned for  public  use  by  the  appellants?  If 
the  question  were  limited  merely  to  this  single 
inquiry  (unless  some  other  statute  authorized 
a  taking),  doubtless,  under  rules  of  con- 
struction, we  should  hold  that  the  respondent 
could  not  invade  the  right  of  way  of  the  appel- 
lants. But  our  legislature  has'imposed  upon 
the  court  the  additional  responsibility  of  judi- 
cially determining  whether  the  use  to  which  the 
appellants  did  or  would  put  the  particular 
lands  is  a  more  necessary  one  to  the  public 
than  that  to  which  they  have  already  been  ap- 
propriated by  the  Montana  Union  Hallway. 
We  therefore  find  the  whole  proposition  re- 
solves itself,  under  the  facts,  to  this:  A  part 
of  the  right  of  way  of  the  Montana  Union 
Railway  Company  has  never  been  used  by  it 
for  railroad  purposes  for  the  several  years 
during  which  the  road  has  been  constructed 
and  in  operation,  and  it  is  not  reasonably  requi- 
site for  future  uses.  The  Butte,  Anaconda, 
&  Pacific  Railway  Company,  in  the  location  of 
its  only  really  practicable  route,  desires  to  take 
parts  of  sucn  unused  portions  of  the  Montana 
Union  right  of  way;  such  portions  being 
necessary  for  their  actual  use,  and  unnecessary 
for  the  actual  use  of  the  appellants.  We  have 
used  the  word  ''necessary  advisedly  through- 
out this  opinion,  and  when  we  say  that  the 
route  chosen  by  the  Butte,  Anaconda,  <&  Pacific 
requires  the  taking  of  the  land  in  question  as 
necessary  for  public  use,  we  do  not  mean  that 
there  is  an  absolute  necessity  of  the  particular 
location  they  seek.  But.  under,  the  statute, 
such  an  absolute  necessity  is  not  a  prerequi- 
site to  the  exercise  of  the  law  of  eminent  do- 
main. We  are  aware  of  the  decision  of  the  su- 
preme court  of  Pennsylvania  {Sharon  R.  Co*8 
Appeal,  122  Pa.  at  page  545).  that  land  once 
appropriated  by  a  railroad  company  to  public 
use  under  the  right  of  eminent  domain  cannot 
afterwards  be  appropriated  by  another  com- 
pany to  the  same  use,  except  in  the  case  of 
"absolute  necessity."  There  one  road  sought 
to  take  part  of  the  yard  of  another.  The  facts 
warranted  a  finding  by  the  master  that  the 
lands  sought  to  be  taken  were  convenient  and 
necessary  to  enable  the  plaintiff  company  to 
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economically  and  expeditiously  carry  on  its 
present  and  prospective  business,  and  it  was 
upon  such  a  finding  that  the  court  held  as  it  did. 
If  the  learned  judges  meant  by  an  absolute  ne- 
cessity to  exclude  entirely  the  element  of  reason- 
ableness in  the  measure  of  their  words,  we  are 
constrained  to  take  a  different  view  of  the  law 
in  interpreting  our  statute,  and  in  so  doing  we 
find  ourselves  in  thorough  accord  with  three 
of  the  justices  of  the  same  court  in  their  dissent- 
ing opinion,  reported  in  Pittsburgh  Juhction 
R.  Co.*8  Appeal,  122  Pa.  511,  and  decided  just 
two  years  before  the  absolute  necessity  rule 
was  laid  down  in  the  case  hereinbefore  cited. 
The  appeal  in  XhePittsburgh  Junction  Co.  Case 
in  its  facts  are  much  closer  to  the  case  at  bar 
than  Sharon  B,  Co.*s  Appeal,  supra.  The  AI- 
lesrheny  Valley  Railroad  Company  claimed  to 
own  certain  property  in  the  city  of  Pittsburgh, 
extending  from  Forty-Third  street  to  Forty- 
Seventh  street,  and  from  an  unnamed  street  on 
the  south  to  low-water  mark  on  the  Allegheny 
river  on  the  north,  all  of  which  propSly  it 
claimed  to  have  in  constant  use  in  connection 
with  the  operation  of  its  railroad.  The  Pitts- 
burgh Junction  Company  entered  upon  a  part 
of  this  property,  and  commenced  to  lay  ties 
and  rails  thereon,  and  to 'tear  up  the  track  that 
had  been  used  by  plaintiff  for  many  years,  and 
it  was  alleged  that,  if  the  defendant  was 
permitted  to  go  on,  it  would  seriously  in- 
terfere with  and  cripple  the  operation  of 
the  plaintiff's  road,  and  would  ruin  its  road- 
bed, and  render  it  unable  to  perform  the  duties 
imposed  upon  it  towards  the  public.  The  de- 
fendant contended  that  it  was  authorized  to  lo- 
cate its  road  between  certain  points,  and  it  was 
obliged  to  run  along  the  bank  of  the  Alle- 
gheny river.and  that  it  had  a  right  to  run  where 
It  did,  and  denied  that  all  the  property  used 
by  the  plaintiff  in  connection  with  the  main- 
tenance and  operation  of  its  railroad  was  used, 
or  that  it  was  all  indispensable  to  plaintiff's 
use.  The  supreme  court  held  that  the  plain- 
tiff road  could  consider  the  needs  of  the  future, 
and  that  the  defendant  could  not  interfere  with 
the  present  or  future  use  contemplated  by  the 
plaintiff,  and  that  no  actual  encroachments 
would  be  allowed.  Perhaps  the  decision  turned, 
in  the  opinion  of  the  majority  of  the  court, 
upon  the  ground  that  the  defendant  could, 
without  any  trouble  besides  expense,  have  con- 
structed its  road  at  another  point,  as  the  court 
says:  "We  are  not  embarrassed  with  the  ques- 
tions that  would  arise  if  the  defendant  com- 
pany could  not  build  its  road  without  laying 
Its  track  through  the  plaintiff's  yard."  The 
minority  opinion  by  Judge  Trunkey  is  very 
brief,  and  we  quote  so  much  of  it  as  is  applic 
able  to  the  fads  at  bar:  '*In  this  case  the  tes 
timony  clearly  shows,  and  it  was  so  found  by 
the  master,  that  there  is  ample  room  next  the 
river  where  the  appellant  could  lay  its  tracks 
without  material  injury  to  the  property  of  the 
api)ellee.  The  inconvenience  to  and  cost  of 
changes  by  the  appellee  could  be  compensated 
in  damages.  The  prudent  appropriation  of  a 
parcel  of  land  extending  from  low  water  nmrk 
on  the  river  to  the  hillside  by  the  appellant, 
the  whole  of  which  land  is  not  necessary  for 
the  uses  of  its  road,  ought  not  to  bar  the  con- 
struction of  another  railway  in  the  valley  by  a 
company  subsequently  chartered." 
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About  the  same  time  that  the  Pennsylvania 
rule  of  absolute  necessity  was  announced,  the 
supreme  court  of  Alabama,  in  Mobile  d:  G.  R. 
Co.  V.  Alabama  Midland  R.  Co.  87  Ala,  501. 
discussed  with  a  learning  which  generally 
characterizes  the  decisions  of  that  respecteJi 
court,  the  right  of  a  railroad  company  to  take 
by  condemnation  proceedings  part  of  the  prop- 
erty of  another  railroad  company  already  de- 
voted to  a  public  use,  and  says:  "As  a  gen- 
eral rule,  a  corporation  to  whom  the  right  of 
eminent  domain  is  delegated,  having  the  right 
to  locate  the  line  of  its  road  between  the  ter- 
minal points,  has  also  the  correlative  right,  to 
some  extent,  to  select  the  lands  to  t>e  taken. 
But  the  discretion  must  be  reasonably  exer- 
cised, so  as  to  cause  as  little  damage  as  is  prac- 
ticable; and  if  abuse  in  the  selection  is  made 
apparent,  the  court  before  whom  the  proceed- 
ing is  pending  should  interfere  to  control  the 
discretion  and  prevent  the  abuse  by  refusing 
an  order  of  condemnation.  Re  New  York  C. 
d>  H.  R.  R.  Co.  V.  Metropolitan  Oadight  Co. 
63  N.  Y.  826:  6  Am.&  Eng.  Enc.  Law,  p.  541. 
According  to  the  rule  stated  above,  the  liabil- 
ity of  any  portion  of  the  right  of  way  of 
the  Mobile  &  Girard  Railroad  Company, 
though  not  in  actual  use.  to  condemnation 
for  the  use  of  the  Alabama  Midland  Rail- 
way Company,  is  subject  to  the  qualification 
of  a  necessity  therefor.  It  would  be  difficult 
to  lay  down  any  specific  rule  as  to  the  meas- 
ure of  the  necessity,  of  suflScieni  scope  to  in- 
clude all  cases.  It  may  be  observed  generally 
that  necessary,  in  this  connection,  does  not 
mean  absolute  or  indispensable  necessity,  but 
reasonably  requisite  and  proper  for  the  accom- 
plishment of  the  end  in  view  under  the  par- 
ticular circumstances  of  the  case.  On  the  evi- 
dence, there  is  little  room  for  doubt  that  the 
route  selected  by  the  Alabama  Midland  Rail- 
way Company  to  get  into  the  city  of  Trov.  and 
out  to  the  west,  is  the  most  practicable,  if  not 
in  its  proper  sense  the  only  praciicable,  route." 
Anniston  <jt  C.  R.  Co.  v.  Jacksonville,  G.  dt  A. 
R.  Co.  82  Ala.  297. 

Again,  the  absolute  necessity  rule  not  only 
will  not  consist  with  the  express  delegated  au- 
thority to  take  the  property  of  a  corporation  bv 
virtue  of  eminent  domain,  but,  if  we  carry  it 
to  its  logical  results,  it  is  this,  that  where  "one 
corporation  to  which  has  been  granted  the 
right  of  taking  property  by  eminent  domain 
has  exercised  that  right,  it  cannot  be  interfered 
with,  except  for  crossing  and  intersections. 
This  is  fallacious.  In  mining  districts  it  leads 
to  exclusion.  When  a  similar  question  arose 
in  Illinois.  Judge  Breese,  for  the  court,  thus 
tersely  disposed  of  it:  ''The  argument,  when 
reduced  to  its  proper  measure,  is,  that  whilst 
the  land  of  all  other  persons  and  corporations 
lying  on  the  route  of  a  railroad  is  subject  to 
the  power  of  eminent  domain,  that  belonging 
to  a  railroad  company  is  not  thus  subject — such 
land  must  remain  intact.  We  cannot  assent 
to  this  proposition  "  Peoria,  P.  dt  J.  R.  Co.  v. 
Peoria  dt  S.  R.  Co.  66  111.  174.  We  find  the 
Federal  court  for  the  district  of  Colorado  tak 
ing  substantially  the  same  view  of  the  neces- 
sity rule  as  the  Alabama  court  did.  Coiorado 
Eastern  R.  Co.  v.  U?non  P.  R.  Co.  41  Fed,  Rep. 
203.  The  Colorado  Eastern  Railway  Company 
sought  to  condemn  certain  property  within  the 
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dim  its  of  the  city  of  Denver,  claiming  that  the 
ground  was  necessary  for  its  use  for  various 
railroad  purposes.  The  defendant  contended 
that  the  land  was  not  of  such  necessity  to  the 
plaintiff  as  to  justify  the  takinjr  from  defend- 
ant, and  that  the  land  had  already  been  appro- 
priated by  defendant  to  its  own  use  as  a  public 
Tailroad,  and  was  eminently  necessary  to  its 
prospective  business.  Phillips,  J.,  decided 
that  the  ground  was  necessary  to  the  petitioner, 
because  it  was  the  only  piece  of  ground  avail- 
able to  petitioner  without  entirely  cbanginj? 
the  survey  line  and  undertaking  to  accomplish 
its  destination  by  a  circuitous  route,  and  that 
it  would  not  be  a  wise  judicial  discretion  to 
•compel  the  petitioner  to  adopt  a  road  highly 
inconvenient,  longer,  and  less  available.  It 
was  plain  in  that  case  that  another  route  could 
have  been  selected,  and,  aside  from  the  matter 
of  economy,  with  very  much  more  ease  than 
could  the  respondent,  in  the  case  at  bar,  choose 
another  route  for  the  Butte,  Anaconda.  &  Pa- 
•cific  road;  but  the  court  evidently  refused  to 
follow  the  absolute  necessity  rule,  and  based 
its  decision  upon  the  more  just  doctrine  of  the 
necessity  of  the  petitioner,  founded  upon  the 
practicability,  economy,  facilities,  and  other 
considerations  which  should  govern  the  deter- 
mination of  what  the  necessities  may  be,  always 
considering  the  rights  of  the  senior  company, 
yet  never  forgetting  the  benefits  to  the  public 
The  laws  of  the  state  authorized  the  re- 
spondent to  locate  its  railroad.  It  had  a  right 
to  select  the  most  feasible  route,  provided  in 
doing  so  it  did  no  unnecessary  injury  to  the 
public  or  to  the  appellants.  The  law  does  not 
give  to  the  respondent  any  predominant  right 
over  the  appellants,  though  certainly  the  line 
of  respondent  should  be  so  run  as  not  to  ma- 
terially interfere  with  the  efiiciencv  of  the 
Montana  Union.  New  York,  H.  dt  A^  R.  Co. 
V.  BoitofK  H.  <t-  E.  K.  Co,  38  Conn.  196.  We 
find  no  violence  done  to  these  principles.  The 
inconveniences  inevitably  incident  to  the  cross- 
ing of  one  road  by  another  are  not  violations 
of  the  principles.  On  the  other  hand,  lands 
belonging  to  the  Montana  Union  by  way  of 
easement  and  not  actually  in  use  by  such  com- 
pany, or  not  actually  necessary  for  the  enjoy- 
ment of  their  franchise,  should  be  upon  the 
same  footing  as  the  land  of  the  individual  citi- 
zen. Peoria,  P,  dt  J.  B.  Co,  v.  Peoria  dt  S.  R. 
Co.  supra.  It  was  never  contemplated  by  the 
Constitution  that  competition  between  railroads 
should  not  be  sanctioned.  On  the  contrary, 
our  construction  of  the  law  is  that  it  is  the  pol- 
icy of  this  state,  voiced  in  its  Constitution  and 
statutes,  to  encourage  competing  railroads, 
rather  than  to  deter  them.  If  this  were  not 
so.  why  did  the  legislature  expressly  include 
the  right  to  take  lands  already  appropriated  by 
one  corporation  and  devote  them  to  public  use 
where  the  latter  use  was  a  more  beneficial  one 
than  the  former.  The  mere  fact  that  the  ease- 
ment is  held  by  a  corporation,  and  that  another 
corporation  takes  it  to  subserve  public  use. 
•cannot  affect  the  principle  so  long  as  the  sec- 
ond takinc^  is  for  the  greater  public  good. 
Northern  liailroad  v.  Concord  &  C.  Railroad, 
27  N.  H.  183.  Nor  can  the  claim  of  a  su- 
perior equity  of  respondent  be  urged  as  a 
sound  argument,  based  upon  the  fact  that  the 
appellants  already  have  appropriated  the  prop- 
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erty  for  public  use.  Chicago,  R.  I.  dt  P.  R. 
Co.  V.  Lake,  71  III.  338.  The  Montana  Union 
accepted  Its  easement  with  the  reserved  right 
in  the  state  to  retake  it  whenever  the  public 
necessity  might  require,  provided,  always,  just 
compensation  should  be  made  when  it  might 
be  retaken.  One  public  corporation  cannot 
take  the  lands  or  franchises  of  another  public 
corporation  in  actual  use  by  it  unless  expressly 
authorized  to  do  so  by  the  legislature.  But  the 
lands  of  such  a  corporation  not  in  actual  use 
may  be  taken  by  another  corporation,  author- 
ized to  take  lands  for  its  usetn  invitum,  when- 
ever the  lands  of  an  individual  may  be  taken, 
subject  to  the  qualification  that  there  is  a  ne- 
cessity therefor.  2  Wood,  Railway  Law,  p. 
856.  We  think  this  to  be  the  true  rule,  and 
that  opposing  corporations  may  be  limited  to 
the  enjoyment  of  that  property  in  actual  use 
by  them,  and  that  which  is  reasonably  neces- 
sary for  the  safe,  proper,  and  convenient  man- 
agement of  their  business,  and  the  accomplish- 
ment of  the  purposes  of  their  creation.  Mobile 
dt  O,  R.  Co.  v.  AlaMma  Midland  R.  Co.  supra. 
Upon  this  proposition  we  again  refer  to  the 
opinion  of  Judge  Phillips  {Colorado  E.  R.  Co. 
V.  Union  P.  R.  Co.  supra),  where  it  was  held 
'*that  mere  priority  of  acquisition,  or  even  of 
occupation,  gives  no  exclusive  right,  except  in 
so  far  as  the  condemnation  trenches  on  the 
greater  necessities  of  the  other  franchise."  As 
has  been  stated  heretofore  in  this  opinion,  the 
right  of  way  prayed  for  by  the  respondent  in 
this  case  was  not  occupiecl,  and  the  mere  prior- 
ity of  the  acquisition  of  the  Montana  Union 
must  giye  way,  under  our  laws,  to  the  superior 
uses  and  greater  needs  of  the  Butte,  Anaconda, 
&  Pacific  Company,  as  more  necessary  to  the 
pdblic. 

The  learned  counsel  for  the  appellants  have 
cited  us  to  many  cases  besides  the  Pennsyl- 
vania ones  already  referred  to.  We  will  no- 
tice one  or  two  principal  ones.  Barre  R.  Co. 
V.  Monipelier  db  W.  R.  R.  Co.  61  Vt.  1,  4  L.  R. 
A.  785,  simply  decided  that  one  railroad  com- 
pany to  avoid  a  sharp  curve  in  its  road,  could 
not  take  the  land  of  another  company,  as  con- 
demnation was  sought  upon  the  ground  of 
convenience  rather  than  necessity.  We  find 
nothing  in  the  case  to  the  effect  that  if  the  ne- 
cessity existed  still  the  ground  could  not  be 
taken.  Boston  dt  M.  Railroad  v.  Lowell  dt  L. 
R.  Co.  124  Mass.  368,  was  decided  upon  the 
ground  that  there  must  be  an  express  legis- 
lative grant  to  authorize  a  longitudinal  road 
to  be  built  upon  the  right  of  way  of  another 
road,  and  that  the  statutes  did  not  contemplate 
such  a  taking,  but  the  court  recognized  that 
cases  may  arise  where  the  authority  to  take 
land  already  devoted  to  another  railroad  may 
be  implied,  either  by  the  language  of  the  act 
or  from  the  application  of  the  act  to  the  sub- 
ject-matter, as  where  the  railroad  could  not  be 
laid,  in  whole  or  in  part,  bv  reasonable  intend- 
ment, on  any  other  line.  We  are  cited  by  the 
appellants  to  the  case  of  Illinois  C.  R.  Co.  v. 
Chicago,  B.  dt  N.  R  Co.  122  111.  473.  In  that 
case  one  railroad  sought  to  run  within  the  right 
of  way  of  another  for  a  distance  of  11  miles. 
A  majority  of  the  court  held  that  one  company 
could  not  take  any  part  of  the  ri^ht  of  way  of 
another  except  at  a  point  of  crossing,  intersec- 
tion, or  union.    The  Illinois  statute  granting 
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rights  of  way  to  railroad  companies  was  siib- 
stantially  like  the  first  portion  of  fourth  sub- 
division of  g  600  of  the  laws  of  eminent 
domain  (Mont.  Comp.  Stat.  1887,  •  p.  216), 
which  is  as  follows:  "All  rights  of  way  for 
any  and  all  purposes  mentioned  in  ^  598, 
and  any  and  all  structure  and  improvements 
thereon,  and  the  lands  held  or  used  in  connec- 
tion therewith,  shall  be  subject  to  be  connected 
with,  crossed  or  intersected  by  any  other  right 
of  way,  or  improvements  or  structures  there- 
on." It  was  argued  to  the  court  that  the 
provisions  of  such  a  statute  were  broad  enough 
to  permit  the  taking  of  the  right  of  way  of  one 
company  by  another  but  it  was  decided  that 
the  taking  contemplated  was  limited  to  cross- 
ings, intersections,  or  unions,  and  not  taking 
for  another  road  longitudinally.  Two  judges 
dissented  from  that  opinion,  and  although  we 
do  not  find  it  necessary  to  approve  or  disap- 
prove of  the  law  of  that  case,  we  note  that  our 
statute  seems  to  go  further  than  the  Illinois 
law,  for  with  us  it  is  expressly  provided,  in  the 
latter  part  of  the  section  just  quoted:  "They 
shall  also  be  subject  to  a  limited  use  in  com- 
mon with  the  owner  thereof  when  necessary; 
but  such  use,  crossings,  intersections,  and  con- 
nections shall  be  made  in  manner  most  com- 
patible with  the  greatest  public  benefit  and 
least  private  injury.'*  If  the  property  to  be 
subject  to  limited  use  in  common  with  the 
owner  means,  generally,  rights  of  way,  longi- 
tudinal as  well  as  other,  and  the  statute  does 
not  restrict  the  application  of  the  pronoun 
"they"  to  rights  of  way  immediately  connected 
with  crossings 'and  intersections,  but  enlarges 
the  use  to  allrights  of  way  when  necessary,  it 
would  seem  by  no  means  unreasonable  that 
conditions  like  those  presented  in  the  case  un- 
der consideration  were  in  the  minds  of  the  leg- 
islature at  the  time  that  this  section  became  a 
law,  and  that  of  necessity  all  rights  of  way 
shall  be  subject  to  a  limited  use  in  common 
with  the  owner  thereof.  Perhaps  the  statute 
may  have  meant,  by  using  the  word  "owner," 
the  owner  of  the  fee,  to  whom  all  rights  in  the 
property  might  revert  if  there  were  no  longer 
any  public  use  thereof,  or  it  may  mean  the 
easement  for  use  of  the  corporation  which  had 
acquired  an  easement  over  the  property  bv 
virtue  of  the  law  of  eminent  domain.  We 
simply  refer  to  this  matter  in  view  of  the  cita- 
tion made.  In  the  case  of  Contra  Costa  Coal 
Mines  R,  Co,  v.  Moss,  23  Cal.  328,  it  appears 
the  court  did  not  consider  the  eflPect  of  any 
statute  similar  to  ours  ^nting  the  right  to 
take  land  once  appropriated,  ir,  indeed,  there 
was  any  such  statute  in  existence  in  California 
when  that  decision  was  rendered  in  1863.  It 
was  held  that  there  was  no  right  to  condemn 
or  appropriate  land  along  or  upon  a  previously 
located  line  of  another  railroad  company  ex- 
cept for  crossing  purposes.  The  court  an- 
nounced that,  by  its  priority  of  location  and 
appropriation,  a  railroad  company  acquired  a 
"vested  right  to  its  line  of  road  and  the  land 
necessary  for  its  construction,  as  prescribed  by 
the  railroad  laws,  of  which  it  cannot  be  de- 
vested by  another  company  who  seeks  to  ap- 
propriate the  land  for  the  same  use."  We 
must  decline  to  assent  to  this  proposition  as 
it  is  stated,  without  careful  qualification  and 
modification. 
81  L.  R.  A. 


We  cannot  agree  that  the  statute  which  au- 
thorizes lands  to  be  appropriated  for  a  more 
necessary  public  use  means  a  different  public 
use  in  all  cases.  If  the  legislature  bad  intended 
that  construction  to  be  put  upon  the  statute,  in- 
stead of  carefully  restricting  the  right  to  a  more 
necessary  public  use,  they  could  easily  have 
said  a  different  public  use.  Besides,  the  view 
which  we  have  discussed  is  consonant  with 
those  clauses  of  the  Constitution  inhibiting  dis- 
criminations, as  already  enumerated.  If  the 
appellants*  construction  were  adopted,  the 
practical  result  would  be  the  exclusion,  often- 
times, of  more  than  one  railroad  on  mountain 
sides    or    in   mountain  gorges  or  precipitous 

fulches,  or  routes  not  embraced  within  the 
efinitions  of  caiions,  defiles,  or  passes,  espe- 
cially provided  for  by  law.  Comp.  Stat 
1887,  div.  6,  ^  688,  \Xi\e  Railroad  Corporations, 
Consider  a  practical  application.  A  railroad 
company  would  take  a  maximum  right  of 
way.  !Now  if  the  right  of  eminent  domain  is^ 
not  conferred  upon  the  junior  company  to  take 
lands  for  a  public  use  unlessfor  a  different  use. 
the  first  railroad  would  be  enabled  to  prevent 
any  and  all  competition,  because,  oftentimes,, 
any  route  off  the  right  of  way  of  the  first  would 
be,  if  not  an  absolutely  impassable  one.  so  im- 
practicable and  so  enormously  expensive  that 
it  must  as  a  reasonably  necessary  consequence 
deter  another  corporation   from  building  at 

To  conclude,  we  adopt  that  construction 
which  is  more  jealously  careful  of  the  best  inter> 
ests  of  the  state,  and  say  that,  where  a  railroad 
company  traversing  the  side  of  a  mountain  in  a 
mining  section  has  within  its  right  of  way  tracts 
of  ground  not  necessary  to  the  proper,  success- 
ful, and  safe  operation  of  its  system  of  tracks 
and  spurs,  and  not  used  by  it  in  connection 
with  any  such  operations,  and  in  all  reason- 
able probability  not  necessary  for  any  such 
future  use,  if  another  road  seeks  the  .same  ob- 
jective points,  and  in  doing  so  is  obliged  to- 
take  part  of  such  unused  right  of  way  to 
avoid  a  considerably  more  circuitous  route,  at 
a  different  grade,  of  very  much  greater  cost,, 
and  of  serious  damage  to  many  mining  prop- 
erties in  their  subterranean  and  surface  oper- 
ations, and  withal  would  be  obliged  by  the 
topography  of  the  mountains  to  parallel  the 
adversary  road  a  part  of  the  way,  under  such 
conditions  the  use  of  the  unused  parts  of  the 
right  of  way  of  the  one  company  by  the  other 
is  a  more  necessary  public  use  than  that  to- 
which  such  unused  portions  are  already  ap- 
propriated. Wherefore,  the  law  will  permit 
the  taking,  regarding  the  interference  as  a. 
"tolerable  one,"  to  be  compensated  by  dam- 
ages to  be  paid.  Re  Buffalo.  68  N.  Y.  167. 
In  concluding  this  opinion  the  court  expresses- 
its  acknowledgment  for  the  argument  and  re- 
search of  counsel  on  either  side.  By  their  aid 
we  have  been  greatly  assisted  to  determine  be- 
tween the  parties  whether  plaintiff  could  in- 
voke the  law  of  eminent  domain  in  this  case, — 
that  power  in  the  exercise  of  which,  a  modern, 
writer  (Randolph)  says,  is  invariably  provoked 
a  direct  issue  between  man  and  the  state 

Spurs  and  Crossings. 

Gagnon  Spur  Crossing.     The  order  of   the 
district  court  in  relation  to  the  Gagnon  spur. 
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is  more  fully  set  forth  in  the  statement  of  facts 
appended  to  this  opinion.  Its  use  to  the  de- 
fendants was  for  the  delivery  of  supplies  and 
fuel  to  the  Gagnon  mine.  It  was  on  the  north 
side  of  the  Montana  Union  track,  while  the 
mine  is  on  the  south  side  of  the  track  and  at 
such  a  distance  from  the  railroad  that  supplies 
are  hauled  by  wagon  from  the  spur  to  the 
mine.  Where  the  plaintiff's  track  crosses  the 
Gagnon  spur  it  is  at  the  same  level  as  the 
defendants'  track,  but  the  spur  descends  from 
the  lime  it  leaves  the  Montana  Union  track  and 
the  grade  of  the  plaintiff's  track  at  the  point 
of  crossing  is  considerably  above  the  spur 
grade.  In  view  of  the  fact  that  it  would  be 
plainly  for  the  greater  convenience  of  the  ap- 
pellant company  to  have  the  spur  on  the  south 
side  of  its  main  track,  the  order  of  the  dis- 
trict court  in  relation  to  this  spur  is  modified, 
and  unless  plaintiff  and  defendants  otherwise 
agree,  the  order  of  the  district  court  will  be 
that  the  Butte,  Anaconda,  &  Pacific  Railway 
Company,  at  its  expense,  construct  a  spur,  or 
rebuild  the  one  already  constructed  upon  the 
south  side  of  the  Montana  Union  main  track; 
and,  further,  that  the  said  Butte,  Anaconda, 
&  Pacific  Company  at  its  own  expense  con- 
struct and  provide  suitable  and  convenient  ap- 
E roaches  to  said  spur  for  teams  and  wagons, 
aving  due  regard  to  the  nature  and  facilities 
of  transportation  between  the  Gagnon  mine 
and  the  Montana  Union  Company. 

Buffalo  Spur  Crossing.  There  is  a  slight 
difference  of  elevation  of  grades  of  the  two 
roads  at  the  Buffalo  spur.  The  only  practic- 
able wayi  of  crossing  at  the  point  marked  F 
on  the  map  was  to  raise  the  grade  of  the  track 
of  the  respondent  from  the  switch  of  the  main 
track  as  far  as  the  crossing  by  the  Butte,  An- 
aconda, &  Pacific.  No  chan^  was  to  be  made 
on  the  main  line,  and  the  grade  of  the  spur  is 
to  be  the  same  as  formerly  from  the  crossing 
to  the  end  of  the  spur.  We  think  that  the  re- 
spondent should  construct  this  crossing  in  the 
manner  proposed,  and  at  their  expense  en- 
tirely, unless  it  is  agreed  otherwise  between  the 
parties  themselves. 

Haggin  Spur  Crossing.  The  civil  engineers 
take  very  different  views  of  the  feasibility  of 
this  crossing.  A  short  distance  from  the  cross- 
ing the  Butte,  Anaconda,  &  Pacific  Company 
found  it  necessary  to  construct  a  reverse  grade 
leading  to  the  Montana  Union  track.  This  made 
a  **hump."  as  railroad  men  call  it,— that  is, 
an  uphill  and  a  downhill  grade,— on  the  Butte, 


Anaconda,  &  Pacific  road  a  very  short  distance- 
from  the  crossing.  This,  of  course,  was  neces- 
sary to  enable  the  Butte,  Anaconda,  &  Pa- 
cific to  cross  without  disturbing  the  grade  of 
the  Montana  Union  track.  The  principal  objec- 
tion to  it  by  the  Montana  Union  witnesses  was 
that  it  was  impracticable  and  unsafe  because 
of  passing  over  the  hump,  and,  considering 
the  general  grade  of  the  railroad,  the  Butie, 
Anaconda.  &  Pacific  trains  would  break  in  two, 
and  thus,  by  wreckage  and  other  mishaps,  the 
Montana  Union  tracks  would  be  obstructed 
and  their  traffic  materially  interfered  with.  It 
is  difficult  for  us  to  say,  in  the  radical  disagree- 
ments of  skilled  engineers,  what  the  probable 
effect  of  this  hump  may  be,  l}ut  it  occurs  to  us 
that,  as  its  dangerous  tendencies  are  all  prima- 
rily towards  accident  to  the  Butte,  Anaconda, 
&  Pacific,  and  only  indirectly  to  the  Montana 
Union,  the  risk,  if  any,  and  the  scientific  er- 
ror, if  any,  will  fall  much  more  heavily  upon 
the  respondent  than  upon  the  appellants,  and 
that  therefore  it  is  proper  for  us  to  affirm  the 
order  of  the  district  court. 

We  see  no  error  in  referring  the  question  of 
damages  for  crossings  to  the  commissioners,  as 
was  done  by  the  order  of  the  court.  The  stat- 
ute covers  the  matter.  Com  p.  Stat.  1887, 
p.  218,  §  607.  The  last  objection  of  the  appel- 
lants is  to  the  order  of  the  court  giving  the 
power  and  authority  to  the  Butte,  Anaconda, 
&  Pacific  Company  alone  to  employ  and  dis- 
charge watchmen  at  the  crossings,  for  whose 
wages  the  plaintiff  and  defendants  are  jointly 
responsible.  In  view  of  the  fact  that  the  re- 
spondent company  invokes  the  right  to  make 
these  several  crossings,  it  would  seem  quite 
just  that  the  expenses  of  a  watchman  to  guard 
the  Haggin  Spur  crossing  and  others,  if  any, 
where  the  district  court  ordered  watchmen, 
should  be  borne  by  the  respondent  alone.  We 
see  no  objection  to  permitting  the  watchmen  to 
be  chosen  by  the  Butte,  Anaconda,  &  Pacific 
Company,  and  it  will  be  directed  by  this  court 
that  the  order  of  the  district  court  shall  be 
modified  so  as  to  impose  the  exi)enses  of  watch- 
men entirely  upon  the  respondent  corporation. 

Let  the  judgment  and  order  of  the  district, 
court  be  remanded  for  modification  in  con- 
formity with  the  views  expressed  in  this  opin- 
ion, and  when  so  modified  it  will  stand  as  af- 
firmed.    Modified  and  affirmed. 

Pemberton,  Ch.  J.,  andDeWitt*  J.,  con 
cur. 


MARYLAND  SUPREME    COURT  OP  APPEALS. 


BALTIMORE  &  POTOMAC   RAILROAD 
COMPANY,  Appt., 

William  T.  SWANN  et  al. 

(81Md.400.) 

1.    One  who  purcluuies  a  ticket  for  a 
reg^ular  passenger  train  has  a  right  to  be 


conveyed  Id  a  paasenflrer  coach  instead  of  a  bag-^ 
gage  car,  unless  the  latter  is  as  safe  a  vehicle  as 
can  be  procured  by  the  utmost  care  and  dili- 
gence. 

8.  Reasonable  elTort  at  least  to  make  a 
ba^g^a^e  car  safe  and  convenient  for  a 
passenger  is  necessary  when  this  is  the  only 
vehicle  that  can  be  furnished  for  passengers  in  a 
regular  passenger  train. 


Note.— Du^  J/  of  railroad  carrier  in  reaped  to  fur- 
nishing prober  cars  for  passengers. 

The  question  here  considered  embraces  the  ap- 

81  L.  R.  A. 


propriateness  of  the  carriage  rather  than  its  safety 
or  freedom  from  defects. 
The  principles  which  govern  this  question  go- 
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8.  A  woman  who  takes  paanage  in  a 
baggage  ear  when  do  paasen^rer  care  are  pro- 
vided for  a  passenger  train,  and  pressinf?  domestic 
duties  call  for  ber  immediate  transportation, 
does  not  thereby  renounce  her  right  as  a  passen* 
ger  to  safety  and  protection. 

4.  I^Jnry  to  a  pa««fingfir  on  a  train  is  prima 
facie  evidence  of  the  carrier^s  negligence. 

5.  An  instmetion  requested  by  a  car- 
rier, comparing  the  mjuries  received  by  a  pas- 
senger OD  a  baggage  car  and  those  to  which  a 
passenger  would  have  been  liable  in  a  regular 
passenger  coach,  is  properly  refused. 

(June  18,  1896.) 

APPEAL  by  defeDdant  from  a  judgment  of 
the  Circuit  Court  for  Charles  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 


have  resulted  from  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mes8r$.  Bernard  Carter,  L.  Allison 
Wilmer,  and  Samuel  Coz»  Jr.,  for  appel- 
lant. 

Messrs.  Adrian  Posey  and  John  H. 
Mitchell  for  appellees. 

Bryan,  J.,  delivered  the  opinion  of  the 
court: 

William  T.  Swann  and  Elizabeth,  bis  wife 
brought  suit  against  the  Baltimore  &  Potomac 
Railroad  Company  for  bodily  injuries  sus- 
tained by  the  wife.  Verdict  and  judgment 
being  rendered  in  their  favor,  the  defendant 
appealed. 

The  female  plaintiff,  about  midday  on  the 
llthday  of  May,  1893,  accompanied  by  her 
child  ten  months  old,  traveled  on  the  mixed 


hack  to  the  staire-ooach  days,  and  seem  to  have 
been  refrarded  as  so  well  settled  then  that  the  mod 
em  decisions  rather  recite  or  refer  to  the  law  than 
define  or  establish  it. 

In  Caveny  v.  Neely,  43  8.  C.  70,  the  court  In  speak- 
ing of  the  proprietor  of  a  stage  coach  says  that  a 
carrier  of  passengers  for  hire  is  required  to  furnish 
suitable  vehicles. 

In  Ingalls  v.  Bills,  9  Met.  1,  48  Am.  Dec.  346,  the 
court,  after  a  thorough  examination  of  the  quesr 
tion  with  reference  to  the  liability  of  the  pro- 
prietor of  a  stage  coach  says  carriers  of  passengers 
are  bound  to  use  the  utmost  care  and  diligence  in 
the  providing  of  suflScient  and  suitable  coaches. 

The  owner  of  a  stage  coach  must  have  a  coach 
and  harness  of  sulflcient  strength  and  properly 
made.    Crofts  v.  Waterhouse,  8  Blng.  819. 

In  Curtis  v.  Drinkwater,  i  Uarn.  &  Ad.  169,  the 
court,  in  speaking  of  the  liability  of  the  proprietor 
of  a  stage  coach  for  injuries  to  a  passenger,  held 
that  the  malconstruction  of  a  coach  would  be  neg- 
ligence in  the  defendant. 

The  rule  as  stated  in  those  cases  has  been  gen- 
erally adopted  and  applied  in  cases  of  railroad  car- 
riers. 

The  obligation  imposed  upon  a  carrier  by  its  con- 
tract with  a  passenger  is  that  Its  apparatus  is  suit- 
able, sufficient,  and  as  safe  as  care  and  skill  can 
make  it.    Nashville  &  D.  R.  Co.  v.  Junes,  9  Heisk.  27. 

In  Shoemaker  v.  Kingsbury,  79  U.  8. 12  Wall.  369, 
20  L.  ed.  432.  the  court  in  contrasting  the  liability 
of  persons  engaged  in  the  construction  of  a  road 
and  who  undertake  to  carry  a  i)er8on  as  a  private 
carrier,  and  that  of  a  passenger  carrier,  says  that 
the  latter  is  bound  to  see  that  "the  cars  are  strong 
and  safe  for  the  accommodation  of  passengers." 

A  carrier  of  passengers  for  hire  must  i»ro\'ide  cars 
or  vehicles  adequate,  that  is  sufficiently  secure  as 
to  strength  and  other  requisites  for  the  safe  con- 
veyance of  passengers.  That  duty  the  law  en- 
forces with  greatest  strictness.  For  the  slightc>st 
negligence  or  fault  in  this  regard  from  which  in. 
jury  results  to  a  passenger  the  carrier  is  liable  in 
damages.  Pennsylvania  Co.  v.  Roy,  102  C  8.  451, 26 
L.  ed.  141. 

In  Tread  well  v.  Whittler,  80  Cal.  674. 5  L.  R.  A.  498. 
the  court  in  considering  the  responsibility  for  the 
safety  of  an  elevator  compares  It  to  that  of  a  pas- 
senger carrier,  and  states  that  such  carrier  is  un- 
der obligation  to  use  the  utmost  care  and  diligence 
in  providing  safe,  suitable,  and  sufficient  vehicles 
for  the  conveyance  of  passengers.  That  they  are 
bound  to  adopt  the  most  approved  methods  of  con- 
struction in  known  use  in  the  business.  And  that 
they  must  keep  pace  with  science,  art,  and  modern 
improvement  in  supplying  safe  obtainable  vehicles 
for  their  use. 
81  L.  R.  A. 


In  case  of  common  carriers  of  paaseovers  the 
highest  degree  of  care  which  a  reasonable  man 
would  use  is  required,  and  this  rule  applies  to  the 
character  of  the  vehicle.  Derwort  v.  Loomer«  9 
Conn.  246. 

As  to  the  selection  of  suitable  cars,  t>otb  as  to  the 
manner  of  construction  and  materials  used,  the 
carrier  of  passengers  is  obligated  to  use  the  high- 
est reasonable  and  practicable  skill,  care,  and  dili- 
gence.   Chicago  &  A.  R.  Co.  v.  Pillsbury.  183  10.  f. 

The  court  will  not  say  as  matter  of  law  that  a 
railroad  company  has  performed  its  whole  duty  as 
a  carrier  of  passengers  when  it  has  furnished  for 
their  carriage  a  car  which  will  run  with  safety 
upon  the  track  but  which  will  not  resist  the  crask 
when  thrown  from  the  track.  Pittsburgh,  C  A  8l 
L.  R.  Co.  v.  Williams,  74  Ind.  462. 

Where  a  common  box  car  had  been  substituted 
for  the  regular  caboose  on  a  mixed  train  which 
carried  passengers,  the  court  held  that  it  was  the 
bounden  duty  of  the  company  to  furnish  the  pasaeo- 
gers  a  reasonably  well  equipped  car  to  ride  in,  and 
that  if  by  an  accident  the  regular  caboose  usually 
provided  for  passengers  could  not  be  used  and  the 
improvised  box  oar  used  on  that  oooasion  vras  more 
dangerous  to  the  passenger  than  the  caboose,  the 
degree  of  care  on  the  part  of  the  company  was 
thereby  increased.  Missouri  P.  R.  Co.  v.  Holcomb 
44  Kan.  332. 

In  s|>eaking  of  a  street-car  company  the  court 
in  Hadencamp  v.  Second  Ave.  R.  Co.  1  Sweeny, 
490,  said:  **Wben  a  common  carrier  of  passengers 
accepts  a  person  as  a  passenger,  and  receives  from 
such  person  the  full  established  fare,  he  is  bound 
to  furnish  such  passenger  with  a  safe  and  comfort- 
able vehicle  and  a  safe  and  comfortable  place  or 
position  in  or  on  it." 

A  railroad  company  owes  the  duty  to  its  pasaeo- 
gers  of  furnishing  comfortable  and  safe  oars. 
Gonzales  v.  New  York  &  H.  K.  Co.  39  How.  Pr.  401. 

A  carrier  of  passengers  is  bound  to  provide  m 
proper  vehicle,  and  if  bridges  or  obstructions  are 
placed  so  near  the  track  as  to  injure  limbs  of  pas- 
sengers which  are  slightly  protruded  from  the 
window,  a  car  is  not  safe  which  does  not  have  bars 
at  the  windows  to  prevent  such  protrusion.  New 
Jersey  R.  Co.  v.  Kennard,  21  Pa.  208. 

But  that  case  was  overruled  in  Pittsburtr  &  0^  R. 
Co.  V.  Mci^lurg.  66  Pa.  294. 

Rut  the  court  in  the  later  case  still  recognised 
the  rule  that  the  providing  of  a  safe  and  convtp^o- 
ient  car  is  one  of  the  duties  which  the  company 
owes  to  its  passengers. 

Wheels  too  narrow  for  the  gauge  of  the  road  are 
not  properly  used  upon  a  vehicle  for  the  oarriage 
of  passengers.  Holyoke  v.  Grand  Trunk  Railway. 
48  N.  H.  641. 


1895. 


Baxtimoke  &  P.  R.  Co.  V.  Swann. 


815 


train  of  the  defendant,  composed  of  passen- 
ger coaches,  and  freight  cars,  from  Pope's 
Creek  to  Cox's  station,  mtendioff  to  return  on 
the  evening  of  the  same  day.  She  purchased 
a  ticket  at  Cox's  station  for  the  purpose  of  tak- 
ing the  passenger  train  which  would  in  ordi- 
nary course  leave  that  station  about  7  o'clock 
p.  M.  The  passenger  coaches  were  **switched 
off"  at  Cox's,  and  only  a  baggage  car  was  run 
from  that  station  on  that  evening  to  Pope's 
•Creek.  She  entered  that  car,  and  was  conveyed 
to  Pope's  Creek.  The  evidence  in  behalf  of 
the  plaintiffs  tended  to  show  that  the  accom- 
modations were  very  uncomfortable  and  un- 
suitable for  travelers;  and  that,  in  consequence 
of  the  absence  of  all  conveniences,  she  '*  was 
shaken  up,  and  knocked  about  from  side  to 
side,  and  slammed  against  the  side  of  the  car 
several  times;  and  that  immediately  after  one 
of  these  slams,  when  she  was  struck  in  her 


right  side  by  the  side  of  the  car,  she  experi- 
enced a  pain  there,  which  was  followed  by  a 
paiqin  herback."  The  evidence  also  tended 
to  show  that  the  woman  was  pregnant,  and 
that  the  injuries  which  she  received  caused  a 
miscarriage,  and  that  she  had  suffered  pains  in 
her  back  and  side  almost  constantly  for  six 
months.  The  evidence  for  the  defendant 
tended  to  show  that  she  was  not  thrown  about 
or  jostled.  It  was  further  testified  that  the 
cars  could  not  be  shifted  at  Pope's  Creek  with- 
out special  danger,  unless  a  drag  rope  was 
used,  and  that  the  drag  rope  used  for  this  pur- 
pose had  been  broken  in  two  on  the  evening  of 
the  10th,  having  been  before  that  time  weak- 
ened by  being  run  over  by  cars;  that  the  con- 
ductorbad  telegraphed  for  one  on  the  morning 
of  the  9th,  and' thereafter,  on  reaching  Balti- 
more, had  applied  at  the  office  of  the  company, 
but  that  none  was  received  until  the  morning 


8o,  a  recovery  may  be  had  against  a  railroad  for 
injuries  resultioir  from  a  derailment  of  the  train 
caused  by  attemptinfir  to  run  in  the  train  cars  with 
a  gauge  wider  than  ttie  gaugre  of  the  track.  Bast 
Line  &  R.  R.  R.  Co.  v.  Smith.  66  Tex.  167. 

If  a  car  is  so  defective  and  dangerous  in  its  con- 
struction as  to  make  its  use  gross  negligence  the 
company  will  be  liat)le  for  injuries  caused  by  such 
defect.    Gulf,  W.  T.  &  P.  a.  Co.  v.  Ryan.  69  Tex.  686. 

The  obligation  of  the  carrier  requires  it,  by  the 
exercise  of  the  greatest  care  and  precaution  against 
the  occurrence  of  accidents,  to  provide  cars  for 
the  safe  tran8i>ortation  of  all  conditions  of  i)eople 
entitled  to  be  carried.  The  old  and  the  young  are 
alike  entitled  to  be  carried  safely.  While  a  car 
may  be  safe  for  an  adult  person,  it  may  not  be  safe 
for  the  conveyance  of  children  of  tender  5'ear8. 
Metropolitan  R.  Co.  v.  Falvey,  23  Wash.  L.  Rep.  63. 

Duty  to  adopt  improvements. 

The  rule  requiring  suitable  cars  requires  reason- 
able conformity  to  the  advancing  state  of  the  art. 

It  is  the  imperative  duty  of  railroad  companies 
to  adopt  and  use  all  improvements  in  cars  calcu- 
lated to  insure  safety  to  employees  and  passengers, 
and  to  discard  all  such  unsafe  and  dangerous  cars  or 
parts  thereof  as  may  be  dangerous  to  use.  St. 
Louis  &  8.  E.  K.  Co.  v.  Valirius,  56  Ind.  511. 

Railroads  must  keep  pace  with  science  and  art 
and  modem  improvement  In  their  application  to 
the  carriage  of  passengers,  but  they  are  not  re- 
sponsible for  the  unknown  as  well  as  the  known/ 
Meier  v.  Pennsylvania  R.  Co.  64  Pa.  225, 3  Am.  Rep. 
681. 

A  railroad  company  undertakes  tbatits  carriages 
are  road  worthy  and  proi>erly  constructed  and  fur- 
nished according  to  the  present  state  of  the  art. 
Nashville  &  C.  R.  Co.  v.  Messino,  1  Sneed,  220. 

If  a  safety  beam,  to  prevent  accidents  upon  the 
breaking  of  axles  upon  passenger  coaches,'i8  an  ar- 
ticle of  such  established  utility  and  so  extensively 
known  that  it  ought  to  have  been  used  on  the  cars 
of  a  particular  carrier,  it  may  be  found  negligent 
in  not  having  adopted  it.  Hegeman  v.  Western  R. 
Corp.  16  Barb.  853. 

In  Caldwell  v.  New  Jersey  8.  B.  Co.  47  N.  Y.  282, 
the  court  in  considering  the  case  of  an  accident  on 
a  steamboat  says  that  the  carrier  of  passengers  in 
conveyances  and  vehicles  propelled  by  steam  is 
bound  to  use  every  precaution  which  human  skill, 
care,  and  foresight  can  provide  in  adopting  new 
improvements  to  secure  additional  precaution. 

Some  of  the  courts  are  inclined  to  make  a  distinc 
tion  between  roads  of  small  business  and  those 
with  large  business  and  correspondingly  large  in- 
SIL.  R.A. 


comes.  Thus  it  has  been  held  that  all  carriers  are 
not  required  to  adopt  like  expensive  provisions  for 
the  safety  of  passengers.  A  railway  constructed 
through  a  thinly  settled  country  moving  but  little 
freight  and  but  few  passengers  and  running  its 
trains  at  slow  rates  of  speed  cannot  be  expected  to 
be  equipped  and  operated  in  the  same  manner  as  is 
necessary  in  the  case  of  a  railway  running  through 
a  densely  populated  territory  and  moving  a  large 
volume  of  traffic.  The  line  of  the  railway  may  be 
short  and  the  business  done  by  it  so  sinall  as  to 
make  it  unreasonable  to  require  It  to  run  separate 
trains  for  freight  and  passengers.  But  if  the  busi- 
ness is  sufficiently  large  and  profitable  to  warrant 
it,  and  the  safety  of  the  passengers  is  endangered 
or  diminished  by  having  the  passenger  coaches 
mixed  in  the  same  train  with  freight  cars.  It  would 
clearly  be  the  duty  of  the  railroad  company  to  run 
separate  trains.  Arkansas  Midland  Railroad  v. 
Can  man,  62  Ark.  617. 

Passenger  carriers  are  bound  to  adopt  such  ap- 
paratus and  appliances  as  science  and  skill  shall 
from  time  to  time  make  known  and  experience 
prove  to  be  valuable  in  a  considerable  degree  in 
diminishing  the  dangers  of  railroad  travel,  pro- 
vided such  improvements  can  be  procured  at  an 
expense  not  greater  than  ought  to  be  incurred  to 
obtain  them.  But  it  will  be  unreasonable  to  re- 
quire companies  of  small  means  and  business  to 
provide  every  appliance  or  machine  that  mtfy  be 
found  to  be  valuable  in  diminishing  dangers  of 
railroad  travel  and  which  may  come  Into  use  on 
the  Great  Trunk  lines.  Kentucky  C.  R.  Co.  v. 
Thomas,  79  Ky.  160,  42  Am.  Rep.  2U8. 

But  a  railroad  company  is  bound  to  provide  roll- 
ing stock  suited  to  the  nature  and  extent  of  busi- 
ness which  it  assumes  to  do.  And  the  standard  of 
care  and  diligence  for  a  particular  railroad  cannot 
be  made  to  depend  upon  its  pecuniary  condition  or 
the  amount  of  its  earnings.  Taylor  v.  Grand 
Trunk  R.  Co.  48  N.  H.  304. 

Rule  as  affected  hy  character  of  train. 

A  passenger  on  a  freight  train  cannot  require  all 
the  conveniences  and  safeguards  against  danger 
that  he  may  demand  upon  trains  devoted  to  passen- 
ger service.  But  he  has  a  right  to  demand  such 
safeguards  and  conveniences  as  are  usually  found 
upon  such  trains.  Chicago  &  A.  R.  Co.  v.  Amol, 
144  III.  261, 19  L.  R.  A.  313. 

If  a  passenger  chooses  to  go  by  freight  train  and 
ride  in  the  caboose,  the  company  fulfils  its  duty  if 
it  has  the  caboose  as  safe  as  such  vehicles  usually 
are.    Chicago,  B.  &  A.  R.  Co.  v.  Hazzard,  26  111.  373. 
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of  the  12th.  The  female  plaintiff  was  a  labor- 
ing woman,  being  in  the  babit  of  washing, 
cooking,  and  working  in  the  field.  She  lived 
about  11  miles  from  Pope's  Creek,  and  af  the 
time  of  these  occurrences  she  had  three  chil- 
dren. She  went  to  Cox's  on  a  visit  to  the  fam- 
ily of  Thompson,  a  section  hand  on  the  rail- 
road, who  lived  about  i  mile  from  the  station. 
There  was  some  conflict  of  evidence  in  ref- 
erence to  the  cause  of  the  alleged  miscarriage; 
the  defendant's  testimony  supporting  the  the 
ory  that  it  was  more  likely  to  have  been 
caused  by  the  woman's  exertions  and  the  ex- 
citement consequent  upon  them  before  she  en- 
tered the  cars,  and  after  she  left  them,  than 
by  any  injuries  received  while  traveling  in 
them. 

When  the  female  plaintiff  purchased  a 
ticket  at  Cox's  station,  she  acquired  a  contract 
right  to  be  conveyed  to  Pope's  Creek  in  one  of 
the  defendant's  passenger  coaches.  If  we  as- 
sume that  causes  beyond  the  defendant's  con- 
trol prevented  the  use  of  a  passenger  coach  on 
that  occasion,  the  obligation  still  reniained  to 
carry  the  passenger  safely,  so  far  as  it  could  be 
done  by  the  exercise  of  the  highest  degree  of 
care  and  skill  which  was  consistent  with  the 
nature  of  the  undertaking.  If  the  baggage 
car  was  as  safe  a  vehicle  of  transportation  for 
passengers  as  the  defendant  could  procure  by 
the  utmost  care  and  diligence,  it  fulfilled  its 
duty  in  this  respect.  There  is  no  evidence  to  sus- 
tain such  an  hypothesis,  and  probably  it  is  con- 
trary to  the  usual  experience  of  travelers.  And 
yet,  as  the  defendant  substituted  it  for  the  pas- 
senger coach  which  it  was  bound  by  its  contract 
to  furnish,  the  least  which  could  be  demanded 
of  it  would  be  some  reasonable  effort  to  make 
it  safe  and  convenient  for  a  passenger.  If  the 
passenger  was  injured  in  the  defendant's  cars 
in  the  course  of  her  journey,  and  In  conse- 
quence of  some  fault  or  defect  in  the  vehicle 
of  transportation,  the  defendant  is  clearly  lia- 
ble for  the  injury,  unless  it  can  show  the  ut- 
most care  ana  diligence  on  its  part;  and  we 
•  think  that  these  are  the  proper  inquiries  for  the 
jury  in  this  case.  It  cannot  be  alleged  against 
the  passenger  as  fault  or  negligence  that  she 
took  passage  in  the  baggage  car.  She  had  a 
right  to  be  conveyed  by  the  defendant,  and  she 
was  constrained  to  travel  in  this  way  or  not  be 
conveyed  at  all.  Domestic  duties  of  the  most 
pressing  kind  required  that  she  should  return 
that  night  to  Pope's  Creek.  It  would  be  un- 
reasonable to  hold  that  she  had  made  a  volun- 
tary choice,  whereby  she  had  in  this  way  re- 
nounced the  right  to  safety  and  protection 
which  she  had  purchased. 

The  court  granted  six  prayers  in  behalf  of 
the  plaintiff.  Exception  was  taken  to  only 
three  of  them.  They  are  as  follows:  (1)  If 
the  jury  believe  from  the  evidence  that  the  de- 
fendant was  the  owner  of  the  railroad  men- 
tioned in  the  declaration,  and  sold  the  plaintiff 
Elizabeth  a  ticket  entitling  her  to  travel  on 
said  railroad,  and  received  and  accepted  her  as 
a  passenger  to  be  carried  from  Cox  to  Pope's 
Creek,  on  the  line  of  said  railroad,  then  de- 
fendant was  bound  to  exercise  on  said  trip, 
for  plaintiff's  safety,  the  highest  degree  of  care 
and  skill  which  was  consistent  with  the  nature 
of  its  undertaking.  (2)  If  the  jury  believe 
from  the  evidence  that  the  plaintiff  Elizabeth 
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Swann  was  injured  whilst  a  passenger  on  a. 
train  of  the  detendant,  the  fact  of  such  injury 
is  prima  facie  evidence  of  negligence  on  the 
part  of  the  defendant,  throwing  upon  it  tbe- 
onus  of  rebutting  the  presumption,  by  show- 
ing there  was  no  negligence  on  its  part,  (8> 
That,  in  order  to  rebut  the  presumption  of 
neghgence  on  its  part,  the  defendant  must 
show  that  the  injury  sustained  by  said  plaintiff 
while  traveling  as  a  passenger  on  its  train,  if 
the  jury  find  that  she  was  so  injured,  could 
not  have  been  prevented  by  the  utmost  care- 
and  diligence,  not  only  in  the  running  and 
management  of  the  train,  but  also  in  the  struc- 
ture and  care  of  the  track,  and  in  all  the  sub- 
sidiary arrangements  necessary  to  the  safety  of 
the  passengers. 

These  prayers  are  taken  almost  verbatim 
from  opinions  of  this  court.  Balthtiore  dt  (J. 
R.  Co.  v.  Worthington,  21  Md.  283;  Bntti- 
more  dt  0.  R.  Co.  v.  State,  Eauer,  60  Md.  4«2; 
Hewes  v.  Philadelphia,  W.  &  B.  R.  Co.  76  Md. 
159. 

The  three  prayers  of  the  defendant  which 
seek  to  excuse  the  failure  to  use  a  passenger 
car  because  of  the  want  of  a  drag  rope  do  not 
require  the  jury  to  find  that  tne  defendant 
made  a  diligent  use  of  the  means  at  its  com- 
mand for  the  purpose  of  enabling  it  to  use  the 
car.  The  first  prayer  puts  it  to  the  jury  lo 
find  that  the  drasc  rope  was  broken  on  the 
evening  of  May  the  lOtb,  and  that  no  other 
was  obtained  until  the  morning  of  May  the 
12lh;  but  they  are  not  by  the  prayer  required 
to  find  that  the  defendant  made  a  diligent 
effort  to  obtain  the  rope,  or  that  it  made^any 
efforts  to  supply  other  means  of  running  thV 
car  to  Pope's  Creek;  and  none  of  these  pray 
ers  required  the  jury  to  find  that  the  baggage 
car  was  a  safe  conveyance  for  passengers.  The 
sixth  and  seventh  prayers  deu]^  the  plaintiff's 
right  to  recover  if  the  miscarriage  was  caused 
in  part  by  the  action  of  the  female  plaintiff  in 
making  physical  exertions  and  undergoing  ex- 
citement before  she  entered  the  baegage  car 
and  after  she  left  it.  But,  even  if  there  could 
be  no  recovery  for  the  miscarriage,  the  pain  in- 
flicted and  injury  sustained  in  the  car  would 
support  a  verdict,  if  found  by  the  jury.  The 
same  remark  will  apply  to  the  ninth  prayer^ 
which  denies  a  recovery  unless  the  miscar 
riage  was  caused  directly  and  exclusively  by 
injuries  sustained  on  the  trip  on  account  of  the 
negligence  of  the  defendant.  The  eighth 
prayer  makes  no  reference  to  the  question  of  the 
safety  of  the  baggage  car  as  a  conveyance  for 
passengers.  The  tenth  prayer  institutes  a 
comparison  between  the  injuries  complained 
of  and  those  to  wliich  the  female  plaintiff 
would  have  been  liable  if  seated  in  a  regular 
passenger  coach.  It  is  altogether  conjectural 
what  she  might  have  suffered  in  a  regular  pas 
senger  coach,  and  such  a  conjecture  cannot  be 
made  a  basis  for  the  verdict  of  a  jury.  The 
ground  of  recovery  is  the  absence  of  the  proper 
degree  of  care  and  diligence  on  the  part  of 
the  defendant,  provided  it  is  shown  to  the 
satisfaction  of  the  jury,  and  not  what  might 
have  occurred  elsewhere.  The  eleventh  and 
twelfth  prayers  present  the  question  of  con- 
tributory negligence.  There  is  no  evidence 
from  which  any  negligence  on  the  part 
of  the  female  plaintiff  can  be  inferred,   ex- 
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-cept  such  as  tends  to  show  that  the  miscarriage 
may  have  been  caused  in  some  measure  by  the 
fatigue  which  she  underwent  before  she 
reached  the  cars  at  Cox's,  and  after  she  left 
them  at  Pope's  Creek.  We  have  already 
33tated  our  views  on  this  question.  But  we 
may  further  say  that   the  plaintiff's  fourth 


prayer,  granted  by  the  court  confines  the  re- 
covery to  the  injuries  sustained  by  the  female 
plaintiff  while  **  making  said  journey."  All 
the  defendant's  prayers  which  we  have  been 
considering  were  rejected  by  the  court,  and  we 
approve  of  the  ruling. 
Judgment  affirmed. 


ARKANSAS  SUPREME  COURT. 


D.  W.  WALLACE.  Appt, 

V. 

James  D.  DRIVER. 


(- 


.Ark.. 


.) 


Jkn  island  formed  in  a  navigable  river 
where  land  had  been  washed:  away 
years  before  does  not  beloofr  to  the  owner  of 
the  remainder  of  the  tract,  unless  the  wasbiDfir 
away  was  sudden  and  perceptible  and  the  limita 
of  the  change  or  cbannel  of  banks  can  be  deter- 
mined, or  unless  the  formation  of  the  island  is 
made  by  accretions  besrinning  at  the  water  line 
of  his  remaining  land. 

{Bunn.  Ch.  X.  disaenU,) 
(January  4, 18Qtt.) 

APPEAL  bj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Mississippi  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  He- 
^versed. 

Statement  by  Battle*  J. : 

The  N.  W.  fractional  i  section  80,  in  town- 
ship 13 N.,  and  range  HE.,  Mississippi  countv, 
state  of  Arkansas,  was  entered  from  the 
United  States  government  by  Harrison  Phil- 
lips, in  November,  1848,  and  contained  at  that 
time  154  acres,  which  land  was  afterwards 
conveyed  by  Phillips  to  the  plaintiff,  Driver, 
and  James  H.  Edrington;  and  the  said  Edring- 
ton  conveyed  his  undivided  interest  to  the  said 
Driver,  who  now  claims  to  be  the  sole  owner 
of  said  N.  W.  fractional  i  section.  Subse- 
quent to  the  entry  of  said  land  from  the  gov- 
ernment, a  large  portion  thereof  caved  into 
the  Mississippi  river,  and  where  said  caving 
took  place  became  a  portion  of  the  bed  of  the 
river,  and  so  remained  for  some  twenty-five 
years,  after  which  an  island  was  formed  out  in 
front  of  the  main  shore,  and  of  the  residue  of 
the  i  section  not  washed  away,  within  the 
metes  and  bounds  of  said  i  section  as  origi- 
Dally  entered  from  the  government,  and  in  the 
place  where  was  a  portion  of  said  i  section  be- 
fore the  same  washed  away.  Between  the 
island  so  formed  and  the  main  shore  there  is  a 
chute  through  which  the  water  flows  when  the 
Mississippi  river  is  high;  but  such  chute,  dur- 
ing low  water,  is  dry,  with  the  exception  of  a 
few  water  holes,  and  is  not  now  a  part  of  the 
bed  of  the  river,  having  beep  filled  by  the 
deposit  of  the  river.  The  defendant,  D. 
W.    Wallace,  is  now    in   possession    of   35 


acres  of  the  land  made  by  the  formation  of 
said  island  within  the  original  boundaries  of 
said  fractional  i  section  at  the  time  of  its  entry 
from  the  government.  The  jury  found  that 
the  defendant  was  in  the  unlawful  possession  of 
85  acres  of  the  land  sued  for,  and  the  court  ren- 
dered judgment  accordingly. 

i/r.  Charles  P«  Harnwell  for  appellant. 

Messrs.  S.  S.  Semmes  and  G.  W.  Thorn- 
aeon,  for  appellee: 

If  a  man  owns  lands  that  are  washed  away 
or  that  are  submerged,  and  these  lands  are 
made  back  again  or  are  uncovered,  they  become 
his  property,  provided  he  can  locate  them,  and 
provided  they  have  not  become  accretion  to 
some  other  riparian  owner. 

Mintan  v.  Steele.  126  Mo.  181;  Buse  v.  Rus- 
sell, 86  Mo.  209;  Murphy  v.  Norton,  61  How. 
Pr.  197. 

Battle,  J.,  delivered  the  opinion  of  the 
court: 

The  water  boundaries  of  land  on  running 
streams,  wherever  they  may  be  in  the  begin- 
ning, whether  the  thread  of  the  stream,  the 
water's  edge,  ordinary  high  or  low  water  mark, 
always  remains  the  same  when  they  change 
gradually,  as  by  the  process  of  accretion  or  at- 
trition. They  gradually  shift  as  the  water  re- 
cedes or  encroaches,  ana  the  area  of  the  ripar- 
ian owner's  possession  varies  as  they  change  by 
this  process.  Whatever  constituted  them  at 
first  still  constitutes  them  so  long  as  it  remains 
permanent  or  shifts  gradually  and  Impercep- 
tibly. Hence  lands  formed  by  alluvion,  or 
the  gradual  and  imperceptible  accretion  from 
the  water,  and  land  gained  by  reliction,  or  the 
gradual  and  imperceptible  recession  of  the 
water,  belong  to  the  owner  of  the  contiguous 
land  to  which  the  addition  is  made.  This 
rule  has  been  vindicated  by  some  one  .on  the 
principle  ''that  he  who  sustains  the  burden  of 
losses  and  of  repairs,  imposed  by  the  contigu- 
ity of  water,  ought  to  receive  whatever  bene- 
fits they  may  bring  by  accretion.  By  others 
it  is  derived  from  the  principle  of  public  policy 
that  it  is  the  interest  of  the  community  that  all 
land  should  have  an  owner,  and  most  conven- 
ient that  Insensible  additions  to  the  shore  should 
follow  the  title  to  the  shore  itself."  New  Or- 
leans v.  United  States,  85  U.  S.  10  Pet.  662, 
717.  9  L.  ed.  578,  594;  Jefferis  v.  East 
Omaha  Land  Co.  184  U.  S.  178,  33  L.  ed.  872: 
Nebraska  v.  Iowa,  143  U.  8.  359,  36  L.  ed.  186; 
Gould,  Waters,  §  155;  2  Bl.  Com.  262. 

In  order  to  constitute  an  accretion,  it  is  not 


Note.    See,  with  this  case,  those  of  Cooley  v. 
Oolden  (Mo.)  21 L.  R.  A.  3C0,  and  Crandall  v.  Allen 
(Mo.)  22  L.  R.  A.  601. 
:S1L.R.A. 


For  note  as  to  division  of  water  front  or  alluvion 
flats,  see  Northern  Pine  Land  Co.  v.  Bigrelow  (Wis.) 
21  L.  R.A.776. 
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necessary  that  the  formation  be  indiscernible 
by  comparison  at  two  distinct  points  of  time. 
It  is  true  that  it  is  an  addition  to  riparian  land, 
"gradually  and  imperceptibly  made  by  the 
water  to  which  the  land  is  contiguous;"  but 
the  true  test  ''as  to  what  is  gradual  and  imper- 
ceptible in  the  sense  of  the  rule  is  that,  though 
the  witnesses  may  see  from  time  to  time  that 
progress  has  been  made,  they  could  not  per- 
ceive it  while  the  process  was  going  on.  King 
V.  Lord  Tarhorough,  3  Bam.  &  C.  91,  is  a  good 
illustration.  In  that  case  the  court  held  that 
450  acres  of  land  formed  by  the  gradual  de- 
posit of  ooze,  sand,  and  soil  from  the  sea  be- 
longed to  the  owner  of  the  adjoining  land  as 
an  accretion.  Other  cases  to  the  same  effect 
may  be  cited.  Jefferis  v.  East  Omaha  Land 
Co.  184  U.  S.  178,  33  L.  ed.  872. 

What  has  been  said  of  accretions  is  equally 
true  of  the  loss  suffered  from  the  gradual  en- 
croachments of  running  streams.  As  their  beds 
change  imperceptibly,  by  the  gradual  wash- 
ing away  of  the  banks,  the  boundary  lines  of 
contiguous  lands  change  with  them;  and  the 
owner,  having,  in  the  beginning,  acquired  no 
fixed  freehold  in  them,  but  one  that  shifted 
with  the  changes,  is  limited  and  confined  in  the 
extent  of  his  rights  and  possession  by  the  new 
boundaries.  St.  Louis  v.  Rniz,  138  tl.  S.  226, 
245,  84  L.  ed.  941,  949;  Camden  dA,  Land  Co. 
V.  Lippincott,  45  N.  J.  L.  405;  Welles  v.  Bailey, 
55  Conn.  292;  Steele  v.  SancTiez,  72  Iowa,  65; 
NieJuuts  V.  Sheplierd.  26  Ohio  St.  40:  Wilson 
V.  Shiteley,  11  Or.  215;  Dunlap  v.  Stetson,  4 
Mason,  349,  Fed.  Cas.  No.  4,  164;  Re  Hull  db 
Selhy  Railway,  5  Mees.  &  W.  827;  Scrntton 
V.  Droit n,  4  Barn.  <fe  C.  4ft5;  Foster  v.  Wright, 
L.  R.  4  C.  P.  Div.  438;  Gould.  Waters,  2d  ed. 
g  155. 

In  Welles  v.  Bailey,  55  Conn.  292,  in  speak- 
ing of  rights  acquired  by  changes  gradually 
made  by  rivers,  it  is  said:  ''If  a  particular 
tract  was  entirely  cut  off  from  a  river  by  an 
intervening  tract,  and  that  intervening  tract 
should  be  gradually  washed  away  until  the  re 
moier  tract  was  reached  by  the  river,  the  lat- 
ter tract  would  become  riparian  as  much  a.s  if 
it  bad  been  originally  such.  This  follows 
necessarily  from  the  ordinary  application  of 
the  principle.  All  original  lines  submerged 
by  the  river  have  ceased  to  exist;  the  river  is 
itself  a  natural  boundary,  and  every  changing 
condition  of  the  river  in  relation  to  adjoining 
lands  is  treated  as  a  natural  relation  and  is  not 
affected  in  any  manner  by  the  relations  of  the 
river  and  the  land  at  any  former  period.  If 
after  washing  away  the'  intervening  lot  it 
should  encroHch  upon  the  remoter  lot,  and 
should  then  begin  to  change  its  movement  in 
the  other  direction,  gradually  lestoring  what 
it  had  taken  from  the  remoter  lot,  and  finally 
all  that  it  had  taken  from  the  intervening 
lot,  the  whole  by  the  law  of  accretion  would 
belong  to  the  remoter  but  now  proximate  lot. 
Having  become  riparian  it  has  all  riparian 
rights.  This  general  principle  is  recognized  by 
all  the  text  writers  and  by  numerous  decisions 
of  the  English  and  American  courts.  The 
river  boundary  is  treated  in  all  cases  as  a  nat- 
ural boundary  and  the  rights  of  the  parties  as 
changing  with  the  change  of  its  bed." 

In  Fosters,  Wright,  L.  R.  4  C.  P.  Div.  438, 
"the  plaintiff  was  lord  of  a  manor  held  under 
31  L.  K.  A. 


grants  giving  him  the  right  of  fishery  in  all 
the  waters  of  the  manor,  and,  consequently, 
in  a  river  [Lune]  running  through  it.  Some 
manor  land  on  one  side  of,  and  ~near  but  not 
adjoining  the  river,  was  enfranchised  and  l>e- 
came  the  property  of  the  defendant.  The 
river,  which  then  ran  wholly  within  lands  be- 
longing to  the  plaintiff,  afterwards  wore  av\3y 
its  bank,  and  by  gradual  progress,  not  visible, 
but  periodically  ascertained  during  twelve 
yeari  approached  and  eventually  encroached 
upon  the  defendant's  land,  until  a  strip  of  it 
became  part  of  the  river  bed.  The  extent  of 
the  encroachment  could  be  defined.  The  de 
fendant  went  upon  the  strip  and  fished  there  " 
The  court  held  "that  an  action  of  trefepa^^ 
against  him  for  so  doing  could  be  maintained 
by  the  plaintiff,  who  baa  an  exclusive  right  of 
fisherjr  which  extended  over  the  whole  Ixfd  of 
the  river  notwithstanding;  the  gradual  devia 
tion  of  the  stream  on  the  defendant's  land." 
Judge  Lindley  said:  "Supposing,  therefore, 
that  the  plaintiff's  right  to  fish  on  the  Luoe 
depends  on  his  ownership  of  the  soil  of  ibe 
river  bed,  I  am  of  the  opinion  that  the  plaintiff 
has  that  right;  for,  if  he  was  the  owner  of  the 
old  bed  of  the  river,  he  has  day  by  day  aD<i 
week  by  week  become  the  owner  of  that  which 
has  gradually  become  its  present  bed;  and  the 
title  so  gradually  and  imperceptibly  acquired 
cannot  be  defeated  by  proof  that  a  portion  of 
the  bed  now  capable  of  identification  was 
formerly  land  belonging  to  the  defendant  or  'ti\< 
predecessors  in  title." 

In  Cox  V.  Arnold  (Mo.)  81  S.  W.  592  (which 
was  decided  by  the  supreme  court  of  Missouri!, 
it  appeared  that  "a  portion  of  a  fractional  ac 
tion  bordering  on  a  navigable  streiim  wh^ 
washed  away  hy  the  current."  and  that  "an 
accretion  formed  from  an  island  in  the  river, 
and  extended  within  the  boundaries  of  the  m><^ 
tion,  but  did  not  connect  with  the  new  sh<»re 
line."  The  court  held  that  the  owner  of  tLt 
section  had  no  title  to  any  part  of  the  acciv 
tion.  Justice  Burgess,  in  delivering  the  opin 
ion  of  the  court,  said:  **It  is  well  seltleti  ir. 
this  state,  by  an  unbroken  line  of  deci-ioi>, 
that  a  riparian  proprietor  on  a  navigable  sireaa» 
only  owns  to  the  water's  edge.  .  .  .  AVhMi 
a  ri"parian  owner  becomes  the  owner  of  l;in«:. 
he  acquires,  as  incident  thereto,  without  prio', 
whatever  may  be  added  to  it  by  gradual  and 
imperceptible  accretion,  while,  at  the  sam»- 
time,  he  assumes  the  risk  of  losing  it  all  by  r^ 
being  gradually  washed  away  by  the  waier>i .  ! 
the  river;  but  his  line  always  remain**  in  tl;.- 
waters  edge,  wherever  that  may  be.  His  lir.« 
expands  as  the  waters  recede  and  accreii-i  ^ 
form  to  his  land,  and  contracts  as  the  wati'^- 
encroach  upon  and  wash  away  his  land.  Tl  e 
only  way  that  plaintiff  could  have  reg-iint.i 
what  land  he  had  lost  by  its  being  wa^-ht*! 
away,  audits  situs  submerged  by  the  w.iU'r^ 
of  tlie  river,  was  by  gradual  and  i m percept ih'.<' 
accretion,  beginning  at  hi»  line  at  the  waitr'< 
edge.  In  this  way,  he  would  become  ;i  ♦ 
owner,  and  entitled  to  the  possession,  of  nl'. 
land  accreted  tcf  his  original  tract,  or  that  p  r 
lion  of  it  which  had  not  been  washed  aw:i\ . 
.  .  .  Plaintiff's  line  being  at  the  wat»r  -  I 
edge,  he  was  not  entitled  to  recover  in  thi.s  sc 
tion,  notwithstanding  the  land  began  to  re- 
form within  the  boundaries  of  the  original  sir 
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vey  of  said  quarter  section,  at  a  place  where 
the  land  was,  at  the  time  of  said  survey,  un- 
covered by  water;  and  it  makes  no  diflference 
that  defendant  may  not  be  the  legal  owner,  or 
that  he  may  be  in  its  wrongful  possession." 

In  St.  Louis,  I.  M.  <St  S.  R.  Co.  v.  Ramsey, 
58  Ark.  314,  8  L.  R.  A.  559.  it  was  held  by  this 
court  that  *'a  riparian  owner  upon  a  navigable 
stream,  deriving  title  from  the  United  States" 
to  lands  in  this  state,  "takes  onlv  to  high- 
water  mark,  and  not  to  the  middle  of  the 
stream,  the  title  to  the  bed  of  the  stream  being 
in  the  state;"  and  that  this  high- water  mark 
"is  to  be  found  by  ascertaining  where  the  pres- 
ence and  action  of  water  are  so  usual  and  long 
continued  in  ordinary  years  as  to  mark  upon 
the  soil  of  the  bed  a  character  distinct  from 
that  of  the  banks  in  respect  to  vegetation  and 
the  nature  of  the  soil."  According  to  the  cases 
we  have  cited,  the  high- water  mark,  as  thus 
defined,  being  the  boundary  line  of  the  ripar- 
ian owner  in  this  state,  it  is  the  point  at  which 
the  formation  of  all  lands  acquired  by  him  by 
accretion  must  begin.  A  formation  of  alluvion 
beginning  at  any  other  point  would  belong  to 
the  state  or  other  party.  In  that  case  the 
gradual  and  imperceptible  addition,  which  is 
necessary  to  constitute  an  accretion,  would  be 
lacking. 

The  reverse  of  what  has  been  said  of  accre- 
tions and  erosions  is  true  of  avulsions.  Where 
a  stream  which  forms  the  boundary  line  of 
lands  from  any  cause  suddenly  abandons  its 
old,  and  seeks  a  new,  l)ed,  or  suddenly  and 
perceptibly  washes  away  its  banks,  such 
change  of  channel  or  banl£is  (if  its  limits  can  be 
determined)  works  no  change  of.  boundary. 
The  owner  still  holds  his  title  to  the  submerged 
land.  If  an  island  or  dry  land  afterwards  forms 
upon  it,  the  same  belongs  to  him.  St.  Louis 
V.  Rutz,  138  U.  S.  226,  34  L.  ed.  941;  Gould, 
Waters,  2d  ed.  §^  158,  159,  and  cases  cited. 

The  burden  in  this  case  was  on  the  plaintiff 
to  prove  that  he  was  entitled  to  the  land  in 
controversy.  The  evidence  showed  that  it  was 
entered  in  November,  1848,  and  contained  at 
that  time  154  acres,  and  after  that  a  large  por- 
tion of  it  "caved"  into  the  Mississippi  river. 
There  was  no  satisfactory  evidence  as  to  how 
large  this  portion  was  in  excess  of  85 
acres,  or  any  evidence  as  to  how  long  it  was  in 
caving,  or  whether  it  caved  gradually  and  im- 
perceptibly, or  zice  versci,  or  that  the  land  in 
controversy  was  added  to  his  own  by  accretion, 
beginning  at  his  line,  at  high-water  mark.  He 
failed  to  sustain  his  claim. 

The  instructions  given  to  the  jury  were  fa- 
tally defective.  It  is  unnecessary  to  point  out 
the  defects,  as  we  have  already  said  what  the 
law  governing  the  case  is. 

Reversed  and  remanded. 

Bunn»  Cb.  J.,  dissenting: 

I  do  not  deem  it  necessary  to  reiterate  the 
familiar  rules  of  the  common  law  governing 
the  rights  of  riparian  owners,  and  the  preroga 
tives  of  the  Crown  and  sovereign  power,  as  to 
tide-water  streams,  and  the  lands  beneath  and 
bordering  thereon.  The  great  difBciilty  with 
Americans  has  always  been  not  to  understand 
these  rules  as  applied  to  the  condition  of  things 
existing  in  England,  but  rather  to  make  them 
applicable  in  any  reasonable  sense,  under  the 
31  L.  R.  A. 


circumstances  which  surround  us,  especially 
in  the  newer  or  western    and    southwestern, 
states  of  the  Union.     Our  system  of  surveying, 
admeasurement,  and  conveyance  of  lands,  the 
great  magnitude  of  our  lakes  and  rivers,  and 
our  dual  form  of  government,  all  conspire  to- 
gether to  create  difficulties  in  the  way  at  every 
step  in  our  efforts  to  conform  to  the  principles 
of  the  common  law.    That  a  riparian  owner, 
as  such,  under  the  common  law,  owns  to  the 
middle  thread  of  the  fresh- water  river  on  his 
border,  and  to  the  upper  margin  or  high-tide 
mark  of  the  tide- water  riveu  which  forms  hia 
boundary,  and  in  the  latter  case  is  subjected 
to  the  results  of  erosion,  and  is  entitled  to  all 
gains  by  accretion  and  reliction,  are  truisms 
that  all  are  expected  to  be  familiar  with:  but 
how  far  we  may  be  able  to  adapt  these  vener- 
able rules  to  our  changed  conditions  is  not 
without  the  greatest  difficulty  in  any  given 
case.     It  is  altogether  probable  that  a  case  just 
like  the  one  we  have  under  consideration  could 
never  have  arisen  nnder  the  strict  common-law 
system.     In  the  first  place,  in  England  rivers 
and  other  bodies  of  water  were  the  natural 
boundaries  of  lands,  and  that  idea  entered  into- 
the  description  contained  in  all  their  convey- 
ances.   To  speak  of  one's  land  being  bounded 
on  the  north  or  south,  east  or  west,  by  the 
Thames,  the  English  would  readily  understand 
the  nature  of  the  landed  estate  sought  to  be 
described.    If  it  was  above  tide- water,  they 
would  readily  know  that  the  owner  owned 
to  the  middle  thread  of  the  stream,  and  his 
peculiar  boundary  was  therefore  as  varying 
and  as  variable  as  the  stream  itself.     On  the 
other  hand,  if  the  domain  lay  below  the  point 
where  the  stream  was  affected  by  the  ebb  and 
flow  of  the  tide,  they  understood  readily  that 
the  riparian  owner  was  subjected  to  loss  by 
erosion,  and  at  the  same  time  was  entitled  to 
whatever  might  be  added  to  his  land  by  accre- 
tion or  reliction;  and  this  was  so,  not  on  account 
of  the  rule  of  the  gambler's  justice,  where  the 
possibiity  of  gain  was  one's  due  for  the  mere 
risk  of  loss,  which  some  have  attempted  to  as- 
sign as  a  reason  for  the  rule,  nor.  as  others  say, 
because  public  policy  demands  that  there  shall 
be  no  unappropriated  public  lands,  but  be- 
cause tbe  boundary,  being  the  bank  of  the 
river,  will  be  the  same,  in   name,  100  years 
hence,  though  that  bank  has  moved  very  far 
laterally  the  one  way  or  the  other.     It  will  still 
be  the  bank  of  the  river,  though  the  owner's 
domain  has  diminished  in  size  by  erosion,  a 
fourth  or  a  half,  or  has  increased,  bv  accre- 
tion, to  the  same  extent.     At  the  eucl  of  the 
century,  from  the  date  of  the  grant,  the  sher- 
iff, armed  with  his  writ  of  ouster,  would  still 
be  enabled  to  find  the  land,  so  far  as  the  river 
front  is  concerned,  because  he  finds  the  line  of 
the   high  tide,   and   that  is  the   "metes  and 
bounds,"  although   it  has   actually  changed 
much  since  the  original  grant  was  made,     ft  is 
still  written  in  that  same  languageandformin 
the  deed.     Now,  our  system    is    imaginary, 
parallel,    and    perpendicular    lines,    formings 
parallelograms,  and  the  fractions  of  such,  as 
occasion  may  make  necessary.     But  they  are 
fixed  lines,  permanently  located,  and  100  years 
from  the  date  of  the  grant  will  include  exactly 
and  definitely  the  same  portion  of  the  earth's^ 
surface,  although  that  may  then  be  wholly  or 
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in  part  in  the  river,  whereas  it  was  all  dryland 
at  first;  and  the  sheriff,  armed  with  his  writ, 
wherein  the  description,  as  in  the  other  case, 
is  in  the  exact  language  first  written,  locates 
the  land  by  it  and  not  oy  any  extraneous  evi- 
dence whatever,  though  he  find  the  lines  on 
the  water  Instead  of  the  drv  land.  This  is  the 
portion  of  the  earth's  surface  sold  to  the  in- 
dividual by  the  Federal  government,  which, 
in  its  acts  of  cession  to  the  state,  reserved  to 
itself  the  title  to  all  lands,  and  the  absolute  and 
unconditional  right  to  dispose  of  them,  with 
the  fair  understanding  that  its  grants  to  the  in- 
dividual must  never  be  molested  or  interfered 
with,  whatever  may  be  the  assumed  rights  of 
the  state  as  against  all  others,  even  as  against 
the  Federal  government. 

Outside  the  boundary  lines  within  which  the 
land  belongs  to  the  individual  by  Federal  grant, 
the  state  disposes  by  whatever  rule  or  law  she 
may  choose  to  make  on  the  subject,  but  she 
cannot  curtail  the  right  of  the  owner  by  any 
arbitrary  rule,  although  it  ma^  have  the  sanc- 
tion of  judicial  accommodation  of  the  com- 
mon-law principle  to  the  circumstances  of  the 
case.  It  must,  be  borne  in  mind  that,  when 
the  land  involved  was  purchased  from  the  gov- 
ernment, the  common  law  was  in  force  in  all 
its  plenitude  in  both  Federal  and  state  gov- 
ernments. Even  the  modified  rule  announced 
in  the  case  of  The  Oenessee  Chief,  58  U.  8.  12 
How.  44H,  18  L.  ed.  1058.  had  not  then  been 
announced;  but  the  old  English  rule  was  still 
in  force,  and  the  purchaser  purchased  with 
that  rule  as  a  part  of  his  contract.  That  rule 
regulated  the  riparian  owners  on  the  Mississippi 
river  as  owning  to  the  middle  thread,  it  not 
being  a  tide- water  stream.  Such  was  the  com- 
mon law,  and  Arkansas  had  adopted  the  com- 
mon law,  and  has  never  adopted  any  other 
rule  unto  this  day,  unless  we  are  to  regard  the 
court-made  law  of  legal  decisions  of  recent 
date  as  a  change  of  the  rule.  There  is  not  a 
word  in  our  statutes  going  to  show  us  what 
the  state  has  accepted  as  her  interest  in  the  bed 
of  the  Mississippi,  or  any  land  or  island  that 
may  form  therein.  This  court  may  say  that 
the  common  law  rules  are  not  applicable  in  our 
case,but  that  does  not  mean  that  the  court  can 
arbitrarily  make  other  rules  that  will  be  appli- 
cable, for  it  is  the  right  of  property  we  are 
now  dealing  with.  The  decision  of  the  court 
in  the  case  at  bar  is  based  mainly  upon  Cojt  v. 
Arnold  (Mo.)  31  S.  W.  593,  and  Naylor^.  Cox, 
114  Mo.  232,  both  Missouri  cases,  in  which  the 
suggestion  of  the  point  I  have  endeavored  to 
make  was  passed  over  by  a  mere  repetition  of 
the  common-law  rule,  as  if  the  very  point  was 
not  the  inapplicability  of  the  common-law  rule. 
Besides,  the  description  there  was  very  nearly 
as  a  common-law  description  of  riparian  lands. 
In  Hi.  Lovis,  I.  M,  &  K  H.  Co.  v.  Ramsey,  58 
Ark.  314,  8  L.  R.  A.  559,  the  point  was  neither 
raised  nor  discussed.  The  sand  bar  or  gravel 
bed  in  that  case  had  not  as  yet  risen  high 
enough  to  be  denominated  "land,"  and  was 
held  still  to  be  the  properly  of  the  state,  as  the 
bed  of  the  river  over  which  steamboats  plied 
in  trade  and  commerce.  The  farcical  ptart  of 
that  case  was  that  Ramsey  would  have  gained 
title  to  something  he  never  pretended  to  buy 
had  he  not  been  in  such  a  hurry  to  bring  his 
suit,  for,  presumably,  the  bar  would  have 
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raised  its  head  out  of  the  water  after  awhile. 
In  Cox  V.  Arnold,  mpra.  Chief  Justice  Brace 
dissented:  and,  while  he  did  not  file  a  writteo 
opinion,  we  may  conclude  that  his  dissent  was 
on  similar  grounds  as  his  dissenting  opinion 
in  another  case.  Oould,  in  his  work  on  Wat- 
ers (page  813,  ^  155),  says:  '^But  when  the 
line  along  the  shore  is  clearly  and  rigidly  fixed 
by  a  deed  or  survey,  it  is  not  so  certain  that  it 
will  afterwards  be  changed  because  of  accre- 
tions [and  of  its  erosions],  although,  as  a  ^- 
eral  rule,  the  right  to  alluvion  passes  as  a  npa- 
rlan  right; "  rererring  to  Fulton  v.  FrandoUg, 
68  Tex.  880;  James  v.  ffomU,  41  Ohio  St.  696, 
and  Buras  v,  (/Brien,  42  La.  Ann.  527,  and  to 
which  may  be  added  Cook  v.  MeClure,  58  N. 
Y.  487, 17  Am.  Rep.  270:  Minion  v.  Stede,  135 
Mo.  181 ;  Butler  v.  Grand  Bapids  d}LR,Co.^ 
Mich.  246,  and  authorities  there  cited.  In  the 
New  York  case  cited,  the  court  said :  *  *In  an  ac- 
tion of  ejectment,  plaintiff  claimed  under  a  deed 
conveying  the  premises  upon  which  was  a  mill 
and  pond.  The  boundary  line  alon?  the  pood 
commenced  at  *  a  stake  near  the  high- water 
mark  of  the  pond,'  running  thence  *  along  the 
i  high- water  mark  of  said  pond,  to  the  upper 
end  of  said  pond.*  Held,  that  the  line  thus 
given  was  a  fixed  and  permanent  one,  and  did 
not  follow  the  changes  in  the  high -water  mark 
of  the  pond;  and  that  defendant,  who  owned 
the  bank  bounded  by  said  line,  could  not  claim 
any  accretions  or  land  left  dry  in  consequence 
of  the  water  in  the  pond  receding,  although 
the  gradual  and  imperceptible  result  of  natunl 
causes."  It  seems  that  this  pond  was  a 
river  dammed  up,  and  that  to  such  ponds 
the  courts  in  New  York  apply  the  com- 
mon-law rules.  In  Mulry  v.  Norton,  100  N. 
Y.  424,  58  Am.  Rep.  206.  the  court  said:  "No 
lapse  of  time  during  which  the  submergence 
has  continued  bars  the  right  of  the  owner  to 
enter  upon  the  land  reclaimed  and  assert  bis 
proprietorship  when  the  identity  can  be  estab- 
lished by  reasonable  marks,  or  by  situation, 
extent  or  quantity,  and  boundary  on  the  firm 
land."  And,  further:  "And  so  if  an  island 
forms  upon  the  land  submerged  [as  in  this 
case],  it  belongs  to  the  original  owner.  The 
sovereign  [the  state]  succeecis  to  the  ownership 
of  such  islands  and  formations  only  as  aie 
originally  created  and  located  in  tideway,  out- 
side of  the  boundaries  of  property  which  has 
been  the  subject  of  individual  ownership." 

In  the  Missouri  cases  the  island  was  not 
within  the  metes  and  bounds  of  the  riparian 
owner,  but  belonged  to  another.  In  a  cont^ 
between  this  island  and  the  main  shore  owner 
the  court  held  that  the  accretions  were  to  the 
former  land.  I  think  the  court  was  probably 
correct  in  that,  only  the  islander's  right  should 
have  stopped  at  the  nearest  boundary  of  the 
shore  owner:  otherwise,  his  ^ant  from  the 
Federal  government  would  be  interfered  with, 
which  cannot  be.  In  the  case  at  bar  the  island 
rose  up  within  plaintiff's  boundary,  and  the 
onlv  possible  claimant  is  the  state,  and  she 
makes  no  claim.  In  this  state  of  things,  I 
think  the  plaintiff  has  title  superior  to  all 
others,  if  not  superior  to  the  state,  who  holds, 
if  at  all,  not  as  an  individual,  but  as  a  sov- 
ereign. The  judgment,  in  my  opinion,  should 
be  aflirmed. 
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TEXAS  &  PACIFIC  R.  CO.,  Plff,  in  Err,, 

tJ. 

Oessner   T.  SMITH.   Widow    of   Paoli   A. 

Smith. 

(67  Fed,  Rep.  534.) 

1.  A  civil  en^^eer  of  a  railroad  com- 
pany* traveling  on  dnty  for  the  com- 
pany upon  a  pase  exemption  the  company  from 
HabiUty  for  injuries  to  person  or  property,  oc- 
cupies the  position  of  an  employee,  and  not  that 
of  a  passenger,  upon  the  train  upon  which  he  is 
carried. 

2.  A  railroad  en^^eer  whose  duties 
are  to  look  after  the  bnilding  and 
maintenance  of  brid^^es  and  trestles 
assumes  the  risk  of  injury  from  the  failure  of 
the  company  to  provide  a  watchman  at  a  bridge 
wliich  gives  way  under  the  train  upon  which  he  is 
traveling  in  discharge  of  his  duties,  as  he  must  be 
presumed  to  know  ttiat  no  watch  is  kept  upon 
such  bridge. 

8*  A  railroad  official  particularly 
charg^ed  with  the  care  and  mainte- 
nance of  the  bridipes  upon  the  line  of  the 
railroad  is  at  fault  for  failure  to  maintam  a  suf- 
ficient watch  upon  a  bridge,  which  will  prevent 
recovery  for  his  death  from  the  fall  of  such 
bridge  under  the  train  upon  which  he  is  travel- 
ing in  the  discharge  of  his  duties. 

(February  5, 1885.) 


ERROR  to  the  Circuit  Court  of  the  UDited 
States  for  the  Eastern  District  of  Louis- 
iana to  review  a  judgment  in  f  tvor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  plaintiff's 
husband.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Before  McCormick,  Circuit  Judge,  and 
Bnice  and  Toulmin,  District  Judges. 

Messrs.  W.  W.  Howe  and  S.  S.  Pren- 
tiss for  plaintiff  in  error. 

Messrs,  B.  F.  Jonas  and  J.  H.  Hall  for 
defendant  in  error. 

Bruce,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  court  below  by 
Mrs.  Gessner  T.  Smith,  widow  of  the  late 
Paoli  A.  Smith,  suing  in  her  own  behalf  and 
also  as  guardian  and  in  behalf  of  her  minor 
child.  Paoli  Smith,  to  recover  damages  from 
the  Texas  &  Pacific  Railway  Company  for  the 
death  of  her  husband.  Paoli  A.  Smith  was  at 
the  time  of  his  death,  and  for  some  time  pre- 
ceding had  been,  resident  engineer  for  the  \ 
Texas  &  Pacific  Railwav  Company,  residing  at 
Marshall,Tex.,  and  on  the  30th  day  of  January. 
1892,  he  started  on  a  passenger  train  of  the 
railroad  company  from  Marshall,  Tex.,  to  New 
Orleans,  under  orders  from  his  company,  for  I 
duty  in  his  position  as  engineer.    On  the  trip,  I 


isfyrm.— Railroad  employees  or  oificers  as  passengers. 
The  rule  seems  to  be  that  if  the  employee  is 
traveling  in  connection  with  his  duties  to  the  com- 
pany he  will  be  regarded  as  an  employee,  while 
the  courts  are  divided  in  opinion  as  to  his  position 
if  he  is  traveling  free  by  reason  of  his  relation  of 
employee  to  the  company,  but  is  traveling  for 
purposes  of  his  own. 

Riding  in  course  o/,  or  as  part  of,  emploumenU 

In  such  cases  the  traveler  is  not  a  passenger  nor 
entitled  to  t>e  cared  for  as  such. 

An  employee  riding  on  a  train  for  the  purpose 
of  clearing  snow  from  the  track  is  not>,  while  so  en- 
gaged, a  passenger.  Rowland  v.  Milwaukee,  L.  S. 
&  W.  R.  Co.  M  Wis.  226. 

One  engaged  in  ballasting  the  road«  whose  duties 
require  him  to  ride  back  and  forth  on  a  gravel 
train,  is  not,  while  so  riding,  a  passenger,  but  is  a 
mere  employee.  Kumler  v.  Junction  R.  Co.  33 
Ohio  St.  150. 

Persons  engaged  in  loading  and  unloading  a 
gravel  train  are  not  passengen  in  riding  back  and 
forth  between  the  places  of  loading  and  unloading. 
Ohio  &  M.  R.  Co.  V.  Tindall,  18  Ind.  368,  74  Am.  Dec. 
250. 

A  person  employed  to  paint  the  buildings  and 
bridges  of  a  railroad  company,  and  transported 
from  one  to  another  in  a  small  steam  car  used  only 
by  oflBcers  and  employees  of  the  road,  is  not  a  pas- 
senger nor  entitled  to  the  rights  of  one.  McQueen 
V.  Central  Branch  U.  P.  R.  Co.  30  Kan.  689. 

An  employee  on  a  construction  train  while  going 
with  the  train  is  not  a  passenger.  Chicago  &  A.  R. 
Co.  V.  Keefe,  47  III.  106. 

One  who  is  injured  while  attemptinfi^  get  on  a 
train  under  command  of  his  boss  to  be  transported 
to  work  in  another  place  is  still  in  the  line  of  his 
employment  so  that  be  cannot  recover  for  the  in- 
Juriea,  although  they  are  oausedjby  the  negligence 
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of  the  employer's  servants.  Capper  v.  Louisville, 
E.  &  St.  L.  R.  Co.  108  Ind.  306. 

A  foreman  of  a  wrecking  crew,  who  boards  a 
train  to  take  him  to  the  place  of  a  wreck,  is  a  fel- 
low servant  of  the  engineers  of  the  train  and  the 
colliding  train,  although  not  in  service  at  the  time, 
so  that  he  cannot  recover  for  injuries  caused  by 
their  negligence.  Abend  v.  Terre  Haute  &  I.  R. 
Co.  m  III.  202.  63  Am.  Rep. 616. 

A  workman  employed  at  gas  works  operated  by 
defendant  for  its  own  use,  who  was  in  discharge  of 
his  regular  duty  going  from  one  set  of  works  to 
another  over  the  railroad  without  paying  fare, 
was  killed  by  an  accident,  and  the  court  held  that 
he  was  clearly  within  the  ordinary  course  of  his 
duty  when  the  accident  occurred,  and  that  the 
company  was  not  liable  for  it.  Hando  v.  London 
&  C.  R.  Co.  Q.  B.  May  6, 1886,  cited  in  2  Wood  on  Rail- 
way Law,  p.  1044. 

If  the  injury  occurs  while  the  employee  is  travel- 
ing as  the  servant  of  the  railroad,  there  can  be  no 
recovery.  Hutchinson  v.  New  York,  N.  &  B.  R. 
Co.  6  Eng.  Ry.  &  Canal  Cas.  680. 

Rule  in  case  of  one  being  transported  to  or  from 
work. 

There  is  some  conflict  among  the  cases  upon  this 
question.  The  larger  number  of  them  hold  that 
an  employee  while  being  transported  to  and  from 
work  without  paying  fare  is  still  to  be  regarded  as 
an  employee,  while  others  hold  that  before  his 
day's  work  begins  and  after  it  is  over  he  is  not  an 
employee,  and  must  have  some  other  relation  to- 
wards the  company.  According  to  the  rule 
adopted  by  the  first  class  of  cases,  it  is  held  that:— 

A  conductor  traveling  to  take  charge  of  his  train 
is  an  employee  of  the  company,  and  not  a  passen- 
ger, within  the  rules  relating  to  the  care  which  car- 
riers owe  to  their  passengers  and  employees.  Man- 
ville  V.  aeveland  &  T.  R.  Co.  11  Ohio  St.  424. 
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at  a  point  on  the  road  near  the  village  of  Robe- 
line,  in  Louisiana,  on  the  80th  day  of  January, 
1892,  the  train  on  which  he  was  traveling  ran 
upon  a  burning  bridge,  which  gave  way.  and 
precipitated  the  train  to  the  ground  below. 
The  car  on  which  he  was  traveling  was  tele- 
scoped with  another  car  of  the  same  train,  and 
his  leg  was  caught  between  the  two  cars  and 
the  broken  tiraSers,  and  crushed  and  mangled. 
The  car  took  fire,  and  he  was  dragged  violently 
from  under  the  timbers,  to  save  him  from  be- 
ing burned  to  death,  and  in  consequence  of 
which  injury  it  was  found  necessary  to  ampu- 
tate his  leg  above  the  knee,  and  from  the  in- 
juries received  he  died  February  7, 1892.  The 
petition  in  the  court  below  charged  negligence 
upon  the  company,  its  officers  and  employees, 
and  specifies  the  following: 

"Petitioner  alleges  that  there  was  no  guard 
or  watchman  at  said  burniue  bridge,  as  there 
should  have  been;  that  it  had  been  burning  for 
hours,  and,  as  |>etitioDer  believes,  and  expects 
to  prove,  was  fired  by  sparks  from  the  engine 
of  another  train  of  the  said  company,  which 
passed  some  hours  before ;  and  petitioner  al- 
leges that  there  were  no  track  walkers  or  watch- 
ers upon  said  railway  at  or  in  the  vicinity  of  said 
bridge,  or  on  said  section  of  said  railway,  and 
none  of  the  vigilance,  watchfulness,  or  care 
was  exercised  by  said  company,  its  officers, 
agents,  or  employees,  such  as  is  required  by  law 
and  custom  for  the  protection  of  the  lives  and 
safety  of  railway  passengers,  and  through  the 
proper  presence  and  exercise  of  which  the  said 
accident  could  and  would  have  been  averted." 


To  this  the  defendant  company,  plaintiff  in 
error,  answered  by  a  general  denial,  and.  fur- 
ther answering,  respondent  avers  that,  even 
if  said  deceased  was  injured  through  any  fault,, 
negligence,  or  want  of  care  on  the  part  of  re- 
spondent, its  officers,  agents,  or  employees,  or 
those  for  whom  it  was  responsible  (all  of  which 
is  denied),  yet,  even  in  such  case,  plaintiff  can- 
not recover,  because  said  deceased,  PaoH  A. 
Smith.  was  careless  and  negligent  In  said  prem- 
ises, and  by  his  fault  and  negligence  contrib- 
uted  to  the  accident  complained  of,  and  the 
results;  that  just  before  the  said  accident,  he, 
said  Smith,  negligently  and  without  necessity 
left  the  car,  and,  while  the  train  was  in  mo- 
tion, went  out  on  the  platform  between  two 
cars,— a  place  which  is  dangerous,  and  where 
he  had  no  right  to  be:  and  he,  said  Smith,  was 
injured  because  he  was  on  said  platform,  as 
aforesaid,  and  he  would  not  have  been  injured 
had  he  remained  in  the  car;  and  said  Smith  in 
other  ways  contributed,  by  his  fault  and  neg- 
ligence, to  said  accident  and  its  results.  Or, 
respondent  avers,  said  accident  and  its  results 
were  caused  by  the  fault  and  negligence  of 
fellow  servants  of  said  P.  A.  Smith,  engaged 
in  a  common  employment.  Respondent  fur 
ther  avers  that  said  Paoli  A.  JSmith  was  not  a 
passenger  on  said  train,  but  was  traveling  on  a 
pass,  under  which  he  assumes  all  risks  of  ac- 
cident and  damages  to  his  person  or  property, 
whether  caused  by  the  negligence  of  the  railway 
company,  its  agents  or  servants,  or  otherwise. 
Respondent  further  avers  that  said  P.  A.  Smith, 
assumed  all  risks  of  his  employment;  and  fur- 


A  surveyor  on  a  railroad  is.  while  beintr  trans- 
ported from  his  home  to  his  place  or  work  free  of 
charge,  a  coemployee  with  the  conductor  on  the 
train,  so  that  he  cannot  hold  the  Cdrnpanr  liable 
for  the  conductor's  negligence.  Roes  v.  New  York 
C.  &  H.  R.  R.  Co.  6  Hun,  488,  AfHrmod.  74  N.  Y.  617. 
The  court  says,  if  the  servant  of  a  railroad  com- 
pany devests  himself  of  his  character  as  a  servant, 
and  becomes  a  paying  passenger  on  the  cars  of  the 
railroad,  he  would  doubtless  require  and  possess 
all  the  rights  of  a  passenger  or  a  third  person  un- 
connected with  the  master,  but  the  lower  court  in 
the  Russell  Case  held  that  after  the  day's  work  was 
over  the  relation  of  master  and  servant  ceased, 
and  that  having  paid  for  his  passage  by  his  labor 
during  the  day  the  laborer  was  entitled  to  be 
treated  as  a  passenger.  Russell  v.  Hudson  River 
R.  Co.  6  Duer,  89. 

Tf  the  contract  provides  that  an  employee  shall 
be  conveyed  to  his  home  on  the  train  every  night 
after  his  day's  work  Is  done,  he  cannot  recover 
from  the  company  for  an  injury  caused  during 
such  trip  by  the  negligence  of  the  engineer  of  the 
train.  Russell  v.  Hudson  River  R.  Co.  17  N.  Y.  134; 
Vick  V.  New  York  C.  &  H.  R.  R.  Co.  95  N.  Y.  367. 

A  car  repairer  while  being  carried  free  of 
charge  between  his  home  and  his  place  of  work 
dally  according  to  his  contract  of  service  is  not  to 
be  considered  as  a  passenger  but  as  an  employee. 
Oilman  v.  Eastern  R.  Corp.  10  Allen,  283,  87  Am. 
Dec.  635. 

A  carpenter  employed  by  the  day  to  work  on 
the  line  of  the  railroad  company's  road,  and  car- 
ried by  its  cars  to  the  place  of  such  work  without 
paying  fare,  cannot  maintain  an  action  for  injuries 
received  while  being  so  carried  by  the  negligence 
of  the  employees  of  the  company.  Seaver  v.  J3o8- 
ton  &  M.  Railroad,  14  Gray.  466. 

A  common  lalwrer  cannot  recover  for  injuries 
received  while  riding  on  a  gravel  train  to  his  place 
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of  work  by  the  negligence  of  the  persons  in  charge- 
of  the  train.  Glllshannon  v.  Stony  Brook  R,  Corp, 
10  Cush.  238.  The  court,  says,  if  the  plaintiff  was 
by  the  contract  of  service  to  be  carried  by  the  de- 
fendant to  the  place  of  his  labor,  then  the  injury 
was  received  while  engaged  in  the  service  for 
which  he  was  employed,  and  so  falls  within  tbe- 
ordinary  cases  of  servants  sustaining  an  lojory 
from  the  negligence  of  other  servants.  If  the  cot»- 
tract  had  not  embraced  this  transportation,  it 
leaves  the  case  to  stand  as  a  permissive  privilege 
granted  to  the  plaintiff  of  which  he  availed  him- 
self to  facilitate  his  labors  and  service,  and  is 
equally  connected  with  it  and  the  relation  of  oms- 
ter  and  servant,  and  therefore  furnishes  no  ground 
for  maintaining  this  action. 

An  employee  riding  from  his  home  to  hie  pteoe- 
of  emplojrment  in  a  cat>oo0e  car  without  paying 
fare  according  to  the  custom  of  the  roud.  from 
which  car  ail  persons  except  employees  are  ex- 
cluded. Is  not  a  passenger  but  only  an  emplo\-ee. 
Kansas  P.  R.  Co.  v.  Salmon.  11  Kan.  83. 

If  without  any  contract  with  the  carrier  an  em- 
ployee gets  into  one  of  Its  cars  to  be  carried  to 
work,  the  carrier  is  not  liable  for  an  injury  to  him, 
especially  if  he  takes  a  dangerous  position.  Moae- 
V.  Johnson.  23  111.  683. 

If  the  injury  occurs  when  the  employee  is  beinjr 
carried  according  to  contract  from  the  place  of 
service  to  his  home,  there  can  be  no  recovery. 
Tunney  v.  Midland  R.  Co.  L.  R.  1  C.  P.  291,  13  Jur. 
N.  S.  691. 

In  Ryan  v.  Cumk)erland  Valley  R.  Co.  23  Pa.  384. 
where  the  injury  occurred  while  plaintiff,  a  laborer 
engaged  to  load  gravel  on  a  car.  was  beln«-  coo- 
veye<l  to  the  place  of  work,  the  court  says:  •*He 
was  not  a  mere  passenger  on  the  defendant's  care, 
because  his  travel  upon  them  was  really  an  inctdeot 
of  a  different  relation,  that  of  a  servant,  and  this  li 
the  character  in  which  we  must  regard  him  bete. 
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tber  ahows  that  at  the  time  of  said  accident, 
and  for  some  time  prior  thereto,  said  P.  A. 
Smith,  as  resident  en^neer  aforesaid,  had  full 
charge  and  direct  control  and  supervision  of 
the  bridges  and  buildings  on  said  railroad  in 
Louisiana,  etc.,  including  the  trestle  or  bridge 
mentioned  in  the  petition  which  was  burned; 
and  said  P.  A.  Smith  was  superintendent  of 
the  bridges  and  buildings  department,  and  re- 
sponsible for  the  condition  of  said  bridge  last 
named,  and  for  the  inspection,  yarding  and 
watching  the  same;  and  it  was  his  duty  to  de- 
cide on  what  bridges  watchmen  should  be  sta- 
tioned, and  he  was  aware  of  all  the  facts  con- 
nected with  the  said  bridge  or  trestle,  and  as- 
sumed all  the  risks  of  his  employment. 

There  is  really  little  dispute  about  the  facts 
in  the  case,  and,  in  the  view  taken  of  it,  we 
need  not  dwell  upon  them.  The  main  question 
is  the  relation  of  the  deceased  to  the  company 
at  the  time  of  the  accident  when  he  received 
the  injury  which  resulted  in  his  death.  He  was 
civil  engineer  of  the  appellant  company,  resid- 
ing at  Marshall,  on  the  line  of  the  railroad, 
and  was  traveling  on  duty  for  his  company  at 
the  time  of  the  accident.  The  fact  that  he 
was  traveling  on  the  train  and  in  a  sleeping 
car  did  not  make  him  anv  less  the  engineer  of 
the  company,  charged  with  the  duties  and  re- 
sponsibilities of  his  position.  It  was  doubtless 
contemplated  in  his  contract  of  employment 
that  he  would  be  required,  in  the  discharge  of 
his  duties,  frequently  to  pass  over  the  line  of 
the  railroad.  Passengers  ordinarily,  at  least, 
pay  fare  for  their  transportation,  but  the  de- 


ceased was  at  the  time  traveling  upon  a  pass, 
such  as  was  usual  for  employees  to  travel  on 
over  the  line  of  the  road,  which  it  may  be  noted  \ 
had  in  it  an  exemption  from  liability  for  injur.  \ 
ies  to  person  or  property;  and  the  conductor,  \ 
knowing,  as  he  testifies,  the  deceased,  and 
knowing  his  relation  to  the  road,  did  not  call  for 
and  did  not  see  the  pass.  Witness  Grant,  vice 
president,  general  manager,  and  chief  engineer 
of  the  railroad  company,  says:  He  (the  de- 
ceased) was,  first,  assistant  civil  engineer;  after 
that,  resident  engineer.  The  duties  of  his  po- 
sition were  to  "look  after  the  buildings  and 
maintenance  of  bridges,  water  tanks,  and  tres- 
tles of  the  railroad  company."  An  employee 
is  one  whose  time  and  skill  are  occupied  in  the 
business  of  his  employer,  and  we  think  that 
the  deceased  was  an  employee  of  t ho  appellant 
company,  and  not  a  passenger  on  the  train  of 
the  company  at  the  time  of  the  injury  which 
resulted  in  his  death. 

In  the  case  of  Texas  A  F.  R.  Co,  v.  Minmek, 
decided  by  this  court,  and  reported  in  10  C.  C. 
A.  1,  61  Fed.  Rep.  635,  a  case  growing  out  of 
the  same  accident  as  this  case,  which  resulted 
there  in  the  death  of  the  locomotive  engineer, 
this  court  held:  "An  employee  assumes  the 
risks  ordinarily  incidental  to  his  employer's 
business,  and  to  the  employer's  known  man- 
ner of  having  it  performed,  where  there  is 
no  unknown  defect  of  machinery  or  other 
unknown  hazards,"— citing  authority.  The 
court  continues:  "He  [Minnick]  knew,  or 
with  the  exercise  of  the  ordinary  care  incum- 
bent on   him  in  his  employment  would  have 


He  was  no  more  a  passeogrer  than  is  the  coacbmaD, 
or  wagoner,  or  carter,  who  is  in  the  employment  of 
another.  He  was  simply  a  servant,  with  the  priv- 
ilege of  riding,  as  part  of  his  business,  in  the  gravel 
train,  which  was  one  of  the  instruments  of  his 
work." 

In  some  of  the  cases  in  which  a  tendency  is  sbown 
to  recognize  a  relation  different  than  that  of  em- 
ployer and  employee,  there  are  circumstances 
which  may  perhaps  suffice  to  take  the  case  out  of 
the  general  rule  and  so  harmonize  the  decisions. 
But  this  is  not  true  in  all  of  the  cases. 

In  Pool  v.  Chicago,  M.  &  St.  P.  R.  Co.  58  Wis.  657, 
66  Wis.  227,  a  person  employed  as  a  detective  on  the 
road  was  directed  to  proceed  from  his  home  to  an- 
other place  on  the  road,  and  the  company  provided 
a  hand-car  to  take  him.  The  court  held  that,  even 
though  the  relation  of  carrier  and  passenger  did 
not  exist,  there  was  a  legal  duty  to  have  the  car 
safe  to  complete  the  Journey. 

A  bridge  carpenter  who,  in  consideration  of  a 
reduced  price  per  day,  is  carried  to  and  from  his 
work  in  the  cars  of  the  employer,  and  whose  duties 
have  nothing  to  do  with  the  running  of  the  train, 
is,  while  so  traveling,  a  passenger  and  not  an  em- 
ployee. O'Donnell  v.  Allegheny  Valley  R.  Co.  50 
Pa.  239,  98  Am.  Dec.  386. 

Pitzpatrick  v.  New  Albany  &  8.  R.  Co.  7  Ind.  436, 
was  decided  on  the  doctrine  that  the  employees 
were  not  fellow  Rervants  within  the  rule  that  the 
master  is  not  liable  to  one  for  the  negligence  of  the 
other,  but  the  court  takes  occasion  to  say  that  the 
plaintiff,  who  was  riding  to  his  place  of  work  at  a 
gravel  bed,  was  not  a  mere  passenger;  bis  travel 
upon  the  cars  was  an  incident  to  the  business  in 
which  he  was  employed,  but  under  an  agreement 
with  defendant  that  be  was  to  be  regularly  con- 
veyed to  and  from  his  work.  This  includes  an  im- 
plied engagement  that  the  company  would  convey 
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him  as  safely  and  securely  as  If  he  really  had  been  a 
passenger  In  the  ordinary  sense  of  the  term. 

An  employee  of  a  railroad  company  riding  to  his 
home  on  a  free  pass  after  the  usual  services  of  his 
employment  are  over  for  the  day  is  in  fact  a  stranger 
to  the  company  and  entitled  to  recover  for  injuries 
caused  by  a  negligent  collision.  State,  Abell,  v. 
Western  Maryland  R.  Co.  63Md.  433. 19  Rep.  494. 

In  case  of  a  person  using  a  bridge  by  permission 
of  a  pass  given  him  by  his  employer  for  use  in  going 
to  and  returning  from  work,  the  court  held  that  he 
was  a  passenger  over  the  bridge,  and  that  the 
owner  was  liable  to  him  for  defects  in  the  bridge 
which  caused  injury  to  him,  although  the  owner 
sustained  the  relation  to  him  of  employer.  Pem- 
broke V.  Hannibal  &  St.  J.  R.  Co.  32  Mo.  App.  61. 

A  bridge  carpenter  who  is  directed  to  go  to  a 
certain  place  and  assist  in  loading  timbers  Is,  while 
traveling  to  such  place,  a  passenger,  and  the  carrier 
will  be  responsible  to  him  as  such  for  injuries 
caused  by  Its  negligence.  Gil len water  v.  Madison 
&  I.  R.  Co.  5  Ind.  839,  61  Am.  Dec.  101. 

A  section  man  of  a  street-car  company,  who  by 
direction  of  his  foreman  takes  a  place  upon  one  of 
Its  trains  to  be  carried  to  his  home,  is  not  a  mere 
trespasser,  but  for  the  purpose  of  determining  the 
liability  of  the  company  for  injuring  him  must  be 
regarded  as  rightfully  upon  the  train.  Denver  & 
B.  P.  Rapid-Transit  Co.  v.  Dwyer,  20  Colo.  132. 

A  civil  engineer  in  the  employment  of  a  railroad 
company,  who  when  ordered  to  do  so  rides  on  a 
train  over  a  new  track  the  laying  of  which  he  is 
superintending,  does  not  assume  risks  resulting 
from  negligence  on  the  part  of  the  company's 
servants  in  failing  to  keep  the  roadbed  and  track  in 
good  condition  after  it  is  laid,  and  in  running  the 
train  at  too  great  a  speed,  and  he  may  recover  fron 
the  company  for  injuries  caused  by  such  negli. 
gence.    Meloy  v.  Chicago  &  N.  W.  R.  Co.  77  Iowa, 
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known,  and  must  therefore  be  presumed 
to  have  known,  the  customary  daily  watch 
that  was  kept  on  the  track  and  bridges,  and 
that  there  was  no  track  walker  kept  on  that 
part  of  the  track,  or  watchman  kept  at  this 
bridge.  He  knew  and  understood  the  fea- 
tures and  workings  of  the  engines,  and  the 
character  and  extent  of  the  watch  that  was 
kept  on  this  bridge.  He  therefore,  according 
to  the  settled  rule  just  given,  assumed  the 
risk  of  being  injured  by  the  use  of  such  ma- 
chinery on  the  track  and  bridges  thus 
watched." 

This  rule,  applied  in  that  case,  seems  to  be 
equally  applicable  in  the  case  now  before  the 
court,  and  finds  support  in  many  decided  cases 
both  in  Federal  and  state  courts.  In  Northern 
P.  R.  Co.  V.  Herbert,  1 16  U.  S.  642, 29  L.  ed.  755, 
the  court  says:  **  The  general  doctrine  as  to 
the  exemption  of  an  emplqyer  from  liability 
for  injuries  to  a  servant  caused  by  the  negli- 
gence of  a  fellow  servant  in  a  common  em- 
ployment, is  well  settled.  When  several  per- 
sons are  thus  employed  there  is  necessarily  in- 
cident to  the  service  of  each  the  risk  that  the 
others  may  fail  in  that  care  and  vigilance 
which  are  essential  to  his  safety.  In  under- 
taking the  service  he  assumes  that  risk,  and, 
if  he  should  suffer,  he  cannot  recover  from  his 
employer.  He  is  supposed  to  have  taken  it 
into  consideration  when  he  arranged  for  his 
compensation.  As  we  said  on  a  former  occa- 
sion: 'He cannot,  in  reason,  complain  if  he 
suffers  from  a  risk  which  he  has  voluntarily 


assumed,  and  for  the  assumption  of  which  be 

is  paid,'  "—citing  Chicago,  M.  d  St.  P.   R.  Co. 

V.  /2m«,  1120.8.877-^3,  28  L.   ed.  787-780. 

There   is  another  suggestion   which  seems 

E roper  to  be  consider^  in  this  connection, 
deceased,  as  we  hold,  was  an  employee  of  the 
appellant  company,  and  the  grade  aod  char- 
acter of  his  employment  may  properly  have 
some  influence  on  the  question  under  consid- 
eration. He  was  an  official  of  his  companv, 
occupying  a  position  of  high  responsibility  lo 
connection  with  the  operation  of  the  railroad, 
and  was  particularly  charged  with  the  care -and 
maiotenanee  of  the  bridcres  upon  the  line  of 
the  railroad.  If  there  was  negligence  in  the 
watch  that  was  kept  at  this  burned  bridge,  and 
if  the  bridge  was  of  such  magnitude  and 
character  as,  in  the  judgment  of  prudent  and 
experienced  railroad  men,  required  more  than 
the  daily  watch  which  was  kept,  then  the  in- 
ference would  be  no  more  than  fair  that  be 
and  his  company  were  at  fault  in  the  matter  of 
the  watch  which  should  have  been,  but  was 
not,  maintained  at  that  bridge  at  the  time  of 
the  accident;  and  that  for  that  reason  neither 
he,  if  he  had  survived,  nor  his  representatives, 
can  recover  under  the  admitted  facts  of  the 
case.  It  is  claimed  that  the  evidence  tending 
to  show  negligence  in  the  watch  of  the  bridge 
in  question^and  the  alleged  defective  character 
of  the  appliance  used  upon  defendant's  trains 
to  prevent  escape  of  sparks  and  fire  from  the 
locomotive  was  proper  matter  to  be  left  to  the 
jury,  and  from  which  the  jury  might   infer 


749,  4  L.  R.  A.  287.  Id  that  case  the  court  says  the 
plalntitr  was  not  a  passenger  within  the  ordinary 
meaning  of  that  term,  nor  was  he  a  trespasser.  He 
was  riflrhtf  uUy  on  the  train. 

Permn  riding  for  purposes  of  his  own. 

If  the  employee  is  riding  on  a  private  errand  of 
bis  own,  and  not  In  connection  with  the  business 
of  tbe  railroad,  although  he  is  permitted  by  the 
conductor  to  ride  free,  he  will  not  occupy  the  posi- 
tion of  an  empioyee  but  that  of  a  passenger  in  re. 
spect  to  the  right  to  recover  for  negligent  injuries. 
Washburn  v.  NashviUe  &  C.  R.  Co.  8  Head,  638,  76 
Am.  Dec.  784. 

A  grader  who  is  riding  on  a  gravel  train  from  the 
camp  to  the  place  of  work  to  get  his  coat  which  he 
left  there  when  through  work  for  the  day  is  not  a 
trespasser  on  the  train,  but  is  one  to  whom  the  com- 
pany is  responsible  for  defects  in  the  tracks.  Ros- 
enbaum  v.  St.  Paul  &  D.  R.  Co.  38  Minn.  173. 

An  employee  having  a  monthly  ticket  given  him 
which  is  good  for  more  rides  than  he  is  required  to 
take  in  attending  to  the  business  of  the  company, 
with  the  express  privilege  of  using  the  others  for 
his  own  purposes,  is  not,  when  traveling  for  pur- 
poses of  his  own,  an  employee,  but  is  a  passenger 
entitled  as  such  to  hold  the  company  liable  for  in- 
juries caused  by  the  negligence  of  its  employees. 
Doyle  V.  Fltchburg  H.  Co.  162  Mass.  66,  25  L.  B.  A. 
157.  The  court  says  it  is  clear  that  a  person  may  at 
one  time  be  an  employee  when  passing  over  a  rail- 
road and  at  another  time  in  passing  over  the  same 
road  be  a  passenger,  though  continuing  all  the 
while  in  a  popular  sense  in  the  employment  of  the 
company. 

That  a  person  is  an  employee  of  the  road  and  is 
permitted  to  ride  without  paying  fare  will  not  pre- 
clude a  recovery  from  the  company  for  negligent 
injuries,  if,  at  the  time  he  was  injured,  he  was  trav- 
eling upon  purposes  of  his  own  and  had  nothing  to 
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do  with  the  business  of  the  company.  Ohio  &  BL 
R.  Co.  V.  Muhling,  90  IlL  9,  81  Am.  Dec  396. 

But  in  Higgins  v.  Hannibal  &  St.  J.  R.  Co.  36  Mo. 
418,  it  was  held  that  a  person  who  is  stili  In  the  em- 
ploy of  the  company,  although  he  had  been  off 
duty  for  a  few  days,  and  who  boarded  a  train  to  go 
on  a  private  errand  of  his  own,  but  who  took  a 
place  in  the  baggage  car  as  an  employee  and  was 
recognized  as  such  and  did  not  claim  the  ri^biB  of 
a  passenger,  was  not  a  passenger  within  a  statute 
regulating  the  duty  of  carriers  to  passengers. 

So,  it  has  been  held  that  a  former  employee  of  a 
railroad  riding  on  a  freight  train  by  permissioo  of 
the  conductor  without  paying  fare  while  looking 
for  work  is  not  entitled  to  require  the  care  trom 
the  company  which  it  is  required  to  give  passen- 
gers.   Powers  V.  Boston  &M.R.  Co.  153  Mass.  188. 

So,  a  person  is  an  employee  and  not  a  passenger 
who  is  running  to  get  on  to  a  train  in  obedience  to 
the  orders  of  his  foreman,  which  is  to  convey  him 
to  the  place  where  the  men  are  paid  off  in  accord* 
anoe  with  the  monthly  custom  of  the  road.  O^  Brien 
V.  Boston  &  A.  R.  Co.  138  Mass.  887, 52  Am.  Rep.  SIV. 

Employees  who  borrow  a  car  and  engine  to  at- 
tend a  meeting  for  purposes  of  their  own  do  not 
sustain  the  relation  of  passengers  to  the  railroad 
company  so  as  to  make  it  liable  for  injuries  re* 
ceived  during  the  trip.  Davis  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.  46  Fed.  Rep.  543;  Chicago,  Su  P.  M.  *0. 
R.  Co.  V.  Bryant,  66  Fed.  Rep.  960. 

The  mere  fact  that  the  conductor  of  the  train  re- 
£eiveB  and  treats  the  employee  as  a  passenger  will 
not  make  him  such  if  he  was  in  fact  acting  in  the 
capacity  of  a  servant  at  the  time.  •Texas  &^  P.  fL 
Co.  V.  Scott,  64  Tex.  549. 

An  empioyee  whose  contract  includes  transpor- 
tation to  and  from  work  is  entitled  to  retain  a  seat 
which  be  is  occupying  in  the  car  to  whic^h  he  has 
been  assigned,  even  as  against  a  passenger  who  has 
paid  for  his  passage.  New  York,  L.  E.  &  W.  B,Ca. 
V.  Burns,  51  N.  J.  L.  840.  H.  P.  F. 
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Degligence  on  the  part  of  the  railroad  com- 
pany. That  woald  be  of  force  if  the  case 
turned  upon  the  question  of  negligence  as 
shown  or  not  shown  by  the  proof.  This  evi- 
dence, however,  with  all  the  inferences  which 
the  jury  could  fairly  draw  from  it,  leaves  us 
in  doubt,  at  least,  if  it  was  suflScient  to  justify 
the  verdict  for  •  the  plaintiffs;  but,  however 
that  might  be  held,  the  general  charge  for  the 
defendant  should  have  been  given  in  the  court 
below,  and  the  judgment  below  is  reversed,  and 
the  cause  remanded  for  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Tonlmin,  District  Judge,  dissenting: 
I  concur  with  the  court  in  the  conclusion 
that  this  cause  should  be  reversed  and  re- 
manded, but  I  do  not  concur  in  the  opinion 
that  the  court  below  erred  in  not  giving  the 
peremptory  charge  for  the  defendant.  I  think 
there  was  sufficient  evidence  as  to  negligence 
tel  non  on  the  part  of  the  defendant,  and 
as  to  contributory  negligence  on  the  part 
of  deceased,  to  require  the  case  to  be  sent 
to  the  jury.  But  I  think  that  the  court 
erred  in  giving  the  charges  noticed  in  the 
4th  and  5th  assignments  of  error.  These 
charges  are  as  follows:  *' While  it  is  true  that 
the  employee  assumes  risks  incident  to  the 
service,  the  employer  contracts  with  him  not  to 
expose  him  to  other  and  greater  risks  than 
those  necessarily  incident  to  the  service  in 
which  he  is  engaged;"  and  **that  it  was  the 
duty  of  the  defendant  to  furnish  adequate  ma- 
terial and  resources  for  the  work,  and  that  a 
part  of  this  duty  was,  when  the  plaintiff's  hus- 


band was  traveling  upon  the  cars  of  the  de- 
fendant, engaged  in  its  service,  to  furnish  him 
with  safe  cars  and  a  safe  track."  Those 
charges  were  erroneous,  as  applicable  to  the 
case,  and  were  calculated  to  mislead  the  iury. 
While  they  recognize  the  relation  of  employer 
and  employee  as  existing  between  the  com- 
pany and  the  deceased,  they  declare  a  rule  too 
strict  and  arbitrary  in  such  case.  The  first 
charge,  in  effect,  asserts  that  the  employee  as- 
sumes only  such  risks  as  are  unavoidable,  and 
that  the  employer  contracts  not  to  expose  him 
to  greater  risks  than  those  unavoidably  inci- 
dent to  the  particular  service.  The  correct 
rule,  as  I  understand  it,  is  that  the  employee 
assumes  all  ordinary  risks  incident  to  the  serv- 
ice in  which  he  is  engaged,  and  that  the  em- 
ployer contracts  with  nim  not  to  expose  him 
to  greater  risks  than  those  ordinarily  incident 
to  such  service.  Minnick  Case,  i  C.  C.  A. 
887,  57  Fed.  Rep.  863,  13  U.  8.  App.  520; 
Hough  Case,  100  U.  S.  218.  25  L.  ed.  612;  Rois 
Case,  112  U.  8.  382.  28  L.  ed.  789;  Baugh  Case, 
149  U.  8.  3!J1,  87  L.  ed.  779.  The  second 
charge  referred  to  is,  in  effect,  that  the  com- 
pany was  bound  to  furnish  the  deceased,  its 
employee,  with  cars  and  track  absolutely  safe. 
The  rule  is  that  the  company  is  not  an  insurer 
or  guarantor,  but  that  it  is  required  to  take 
reasonable  care  and  precaution  to  provide  rea- 
sonably and  adequately  safe  cars  and  track  for 
the  use  of  its  employees.  Baugh  Case,lA9  U. 
8.  886,  887,  87  L.  ed.  780,  781. 

For  the  reasons  stated,  the  judgment  should 
be  reversed,  and  cause  remanded. 
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Mary  Jane  NELSON,  Appt., 

V. 

John  R.  DAVIDSON. 

(100111.254.) 

1.  PcMMession  for  seven  years  by  one 
claiming  under  a  deed  purporUng  to 
convey  the  intereet  of  a  remalndermao,  and 
BufBclent  to  oonstitute  color  of  title,  coupled  with 
payment  of  taxes  for  the  same  period,  will  bar 
the  .estate  in  remainder,  notwithstanding  tbe 
existence  of  tbe  outstanding  life  estate,  wbere  tbe 
remainderman  Is  under  no  disability  and  could 
bave  paid  tbe  taxes. 

8.  A  deed  purporting  on  its  Dace  to  con- 
vey the  title  of  land  to  the  grantee  is 
sufficient  to  constitute  claim  and  color  of  title 
in  tbe  grantee,  although  the  title,  when  traced 
back  to  its  source,  is  not  apparently  legal  and 
valid. 

(November!.  1806.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marshall  County  in 
favor  of  defendant  in  an  action  brought  to  re- 


NOTE.— For  adverse  possession  airainst  remain- 
dermen and  owners  of  future  estates,  see  note  to 
Oindrat  v.  Western  K.  of  Alabama  (Ala.)  19  L.  R. 
A.  889. 
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cover  possession  of  certain  real  estate.  Af* 
firmed. 

The  facts  are  stated  in  the  opinion. 

Miss  EiBe  Henderson,  for  appellant: 

John  Brown  had  curtesy  in  this  land.  The 
act  of  partition  does  not  create  a  new  title  or 
give  a  new  possession. 

Kernan  v.  Baham,  46  La.  Ann.  799;  2  Blacky 
Judgm.  §  660;  Christy  v.  Spring  Valley  Water- 
works, 68  Cal.  78;  Fleenor  v.  Driskill,  97  Ind. 
27. 

A  judgment  in  partition  must  be  read  with 
reference  to  the  pleadings.  All  must  be  taken 
together  to  interpret  the  judgment  or  decree. 

Christy  v.  Spring  Valley  Waterworks,  supra; 
Corns  V.  Bertoulin,  44  La.  Ann.  6H3;  Fleenor  v. 
Driskill,  supra;  fjoring  v.  Groomer,  110  Mo. 
682;  Gage  v.  Goudy,  141  111.  215. 

This  decree  was  a  substantial  compliance 
with  the  statute,  setting  off  John  Brown's 
curtesy  to  him. 

Knappj,  Gass,  68  III.  495. 

John  Brown's  deed  did  not  give  title  to  Mrs. 
Nelson's  fee  in  reversion. 

1.  John  Brown  was  not  her  guardian.  The 
letters  of  guardianship  were  void  for  want  of 
jurisdiction.  Such  may  be  impeached  in  any 
collateral  proceeding.  The  appointment  must 
be  made  in  the  county  where  the  ward  resides. 


Illinois  SupREifE  Court 


Nov., 


9  Am.  &  EDg.  Edc.  Law,  pp.  94,  95;  111. 
Rev.  Stat.  chap.  64,  §  2. 

2.  The  proceedings  for  sale  were  void  for 
want  of  Jurisdiction.  Application  must  be 
made  in  the  county  where  the  ward  resides. 

lj)yd  V.  Malone,  28  111.  42,  74  Am.  Dec.  179; 
Spellman  v.  Dotim,  79  111.  66. 

8.  This  sale  and  "deed"  were  void  for  want 
of  approval  or  confirmation.  This  attempted 
sale  was  never  in  fact  made — never  completed. 
This  deed  itself  shows  the  cause  continued,  and 
it  shows  no  report  nor  investment  as  ordered, 
and  no  return  and  approval  of  sale  nor  con- 
firmation of  deed,  as  necessary  by  statute,  in 
order  to  pass  title  to  the  ward's  interest. 

111.  Rev.  Slat.  chap.  64,  ^  83. 

!No  title  passes  till  sale  is  approved. 

Musgrave  v.  Conover,  85  III.  874:  Young  v. 
Keogh,  11  111.  625;  Young  v.  /^atw,  Id.  642. 
52  Am.  Dec.  468;  Rawlings  v.  Bailef/,  15  111. 
179;  Aj/res  v.  Baumgarten,  Id.  444;  Chapin  v. 
Curtentus,  Id.  427;  Young  v.  Bowling,  Id.  482; 
Mll^  V.  McMannis,  104  111.  427;  Cooler  v. 
Dearborn,  115  111.  509. 

John  Brown's  deed  did  not  give  color  of  title 
to  Mrs.  Nelson's  interest.  It*"did  not  purport 
to  pass  her  interest,  not  being  signed  by  the 
grantor,  i.  e.,  the  sale  not  being  completed  by 
the  court,  the  only  grantor  of  her  interest. 

Toole)/  V.  Kane,  Smedes  &  M.  Ch.  522. 

This  court  has  twice  held  a  void  guardian's 
deed  not  to  be  color  of  title,  made  in  good 
faith. 

RawlingH  v.  Bailey,  15  111.  179;  Cooler  v. 
Dearborn,  supra. 

At  the  best  a  guardian's  deed  is  a  quitclaim 
made  by  the  court,  on  behalf  of  the  ward,  of 
the  ward's  present  interest. 

Hardin  v.  Oouveneur,  69  111.  144;  Bowman  v, 
Wettig,  39  HI.  416. 

An  official  deed  having  no  foundation  for 
lack  of  jurisdiction  is  a  nullity. 

Pardon  v.  Dwire,  28  111.  572;  Horner,  Pro- 
bate Law,  §  869;  Spellman  v.  Doicse,  79  111.  68; 
lieid  V.  Morton,  119  111.  119. 

The  statute  of  limitations  hus  no  application 
because  of  John  Brown's  outstanding  curtesy 
of  which  the  appellees  were  in  possession. 

Tiedeman,  Real  Prop.  §  7l8. 

Ejectment  is  an  action  for  the  possession  and 
can  only  be  maintained  by  one  entitled  to  the 
possession. 

111.  Rev.  Stat.  chap.  45,  Ejectment,  §  28; 
Batterton  v.  Yoakum,  17  111.  288;  Turpin  v. 
Baltimore,  0.  cfe  C.  R.  Co.  105  111.  11;  Wood  v. 
Morton,  11  111.  547;  Cobb  v.  Lntalle,  89111.  881, 
81  Am.  Rep.  91;  Kilgmiry.  QorMev,^\W,  109; 
Biggins  v.  Crotby,  40  111.  262;  Miller  v.  Pense, 
182  111.  149;  liohn  v.  Harris,  130111.  531;  Orth- 
wein  V.  T/tomas,  127  111.  555.  4  L.  R.  A.  484. 

As  no  word  or  act  of  John  Brown  could  by 
any  legal  possibility  create  a  hostile  and  ad- 
verse possession  to  Mary  Jane,  the  possession 
given  by  him  to  bis  grantees,  or  those  under 
them,  was  not,  and  could  not  be,  adverse  to  her 
estate  in  reversion. 

McCorry  v.  King,  8  Humph.  278. 

The  statute  will  not  run,  even  when  the  pos- 
session is  both  technically  and  in  fact  ad- 
verse,-—if  such  a  thing  can  be  adverse  in  a 
legal  sense, — unless  there  is  a  right  of  posses- 
on  on  the  other  side. 

Miller  v.  Pence,  supra;  Lewis  v.  Pleasants, 
\  R.  A. 


148  111.  289;  Dugan  v.  FolUtt,  100  111.  581;  3 
Wait,  Act.  &  Def.  p.  99;  Mettler  v.  Miller,  129 
111.  642. 

At  common  law  a  conveyance  in  fee  by  the 
tenant  for  life  forfeited  the  life  estate,  and 
those  having  the  remainder  or  reversion  be- 
came at  once  entitled  to  the  entire  estate.  But 
this  depended  upon  feudal  principles  that  have 
no  existence  here,  and  hence  a  conveyance  in 
fee  by  one  having  a  less  estate,  not  affecting 
those  seised  of  ulterior  interests  in  the  land,  is 
harmless  and  will  operate  simply  to  convey 
such  interest  in  the  land  as  the  grantor  in  fact 
has. 

4  Kent,  Com.  83,  84;  Rogers  v.  Moort,  11 
Conn.  558. 

If  the  deed  represented  the  whole  estate  as 
belonging  to  Mary  Jane  Brown;  that  is  in  the 
nature  of  a  covenant,  and  binds  only  John 
Brown. 

Young  v.  Lorain,  11  111.  641,  52  Am.  Dec. 
463;  Prouty  v.  Mather,  49  Vt.  415. 

Where  it  is  the  duty  of  parties  in  possession 
to  pay  the  taxes  the  limitation  law  of  1839 
has  no  application  to  such  a  case. 

JVorrisY,  lie,  162  HI.  205. 

The  act  of  1889  is  a  limitation  law  or  it  is 
unconstitutional. 

Dugan  v.  FoUett,  100  111.  589;  A^orris  v.  lit, 
supra. 

The  statute  of  limitations  did  not  begin  to 
run  till  appellant's  eight  to  possession  accrued 
by  common,  statute,  and  case  law. 

Beattie  v.  Whipple,  154  111.  280;  Borders  v. 
Hodges,  Id.  506;  Angel,  Limitations,  6lh  ed. 
415;  Jackson,  Hardenbergh,  v.  ikhoonmaker,  4 
Johns.  390. 

Mr.  Winslow  Evans,  for  appellee: 

Any  deed  purporting  on  its  face  to  convev 
title,  no  matter  on  what  it  may  be  founded,  fe 
color  of  title. 

Dickenson  v.  Breeden,  30  HI.  279;  HoUmtay 
V.  aark,  27  HI.  484;  Watts  v.  Parker,  Id.  2-24; 
Dawley  v.  Van  Court,  21  Hi.  460;  Hinkley  v. 
Greene,  52  111.  223;  Woodward  v.  Blauchard, 
16  111.  483;  Fagan  v.  Rosier,  68  HI.  84. 

Imperfections  and  irregularities  of  any  part 
of  the  chain  by  which  color  of  title  is  deriveil 
would  not  of  themselves  be  regarded  as  evi- 
dence of  the  want  of  good  faith  by  the  holder 
of  such  color. 

Dawley  v.  Van  Court,  supra;  Clapp  v.  Brom- 
aglmn,  9  Cow.  558:  Morrison  v.  Soitnan,  47 
HI.  477;  Davis  v.  Hall,  93  111.  85. 

A  married  woman  could  use  her  own  money 
to  pay  taxes,  and  thus  prevent  the  acquirement 
of  a  bar  by  the  payment  of  the  taxes  by  an- 
other. 

Enos  v.  Buckley,  94  HI.  458. 

The  plaintiff  is  estopped  to  deny  that  the 
guardian's  deed  conveyed  title. 

Pulaski  County  v.  Stuart,  28  Gratt.  872;  1 
Black,  Judgm.  ^S  274,  279;  Andersons.  Oray, 
184  111.  550;  Clark  v.  Thompson,  47  HI.  25,  95 
Am.  Dec.  457. 

The  ward  may  be  barred  bv  lapse  of  time 
or  by  his  own  acts  from  disaffirming  his  own 
acts  or  his  guardian's  unauthorized  acta. 

Schouler,  Dom.  Rel.  516;  Penny.  Heiseff,  19 
111.  295,  68  Am.  Dec.  597:  Fis/i  v.  MilUr, 
Hoffm.  Ch.  267;  2  Herman,  Estoppel. 
§  738;  Cross  v.  Larimer,  3  Macq.  H.  L,  Ca.^ 
829. 
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Bailey,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  ejectment  brought  by 
3Iary  J.  Nelson  against  Adam  Davidson  to  re- 
cover lot  3,  of  the  N.  i  of  the  N.  E.  i  of  sec. 
26,  T.  12,  N.  of  R.  8,  E.  of  the  4th  prin- 
cipal meridian,  of  Marshall  county.  The  de- 
fendant pleaded  not  guilty,  and  the  case  being 
submitted  to  the  court  for  trial  without  a  jury. 
Ihe  court  found  the  defendant  not  guilty  and 
rendered  judgment  against  the  plaintiff  for 
costs.  From  that  judgment  the  plaintiff  has 
appealed  to  this  court. 

The  80-acre  tract  of  land  of  which  lot  3 
forms  a  part,  was,  with  other  lands,  entered 
and  purchased  from  the  United  States  by  Jo- 
seph Thompson,  but  before  a  patent  was  issued 
to  him  he  died,  leaving,  among  other  heirs  at 
law,  Margaret  Thompson,  the  mother  of  Mary 
J.  Nelson,  the  plaintiff  in  this  case.  In  a  par- 
tition proceeding jsubsequently  had,  the  80-acre 
tract,  with  other  lands,  was  partitioned  and  set 
off  in  severalty  to  Margaret  Thompson  (then 
Margaret '  Brown),  she  having  intermarried 
with  John  Brown.  After  becoming  seised  of 
ibis  tract  as  heir  of  Joseph  Thompson,  and 
about  the  year  1845,  Margaret  Brown  died, leav- 
ing surviving  her  husband,  John  Brown,  and 
Mary  J.Nelson,  her  only  child  and  heir  at  law. 
It  seems  that  the  parties  then  resided  in  Taze 
well  county,  and  the  plaintiff  being  a  minor, 
tbe  county' court  of  Tazewell  county  appointed 
John  Brown  her  guardian.  While  they  were 
residing  in  that  county,  in  the  year  1852,  John 
Brown,  as  guardian  for  Mary  J.  Nelson,  filed 
a  petition  in  the  circuit  court  of  Marshall 
county,  praying  for  an  order  and  decree  of  that 
court  authorizing  and  directing  him  to  make 
sale  of  the  title  and  interest  of  Mary  J.  Nelson 
in  all  of  the  N.  E.  iof  sec.  26,  T.  12,  etc.,  and 
in  that  proceeding  a  guardian  ad  litem  was  ap- 
pointed for  the  minor,  and  the  cause  was. re- 
ferred to  a  master  in  chancery,  and  on  the 
final  bearing  a  decree  was  entered  authorizing 
and  directing  the  sale  of  the  premises  described 
in  the  petition,  in  pursuance  of  the  prayer 
thereof.  This  order  or  decree  was  entered*  at 
tbe  October  term  of  1852,  and  on  the  25th  day 
of  November  following,  John  Brown,  as  the 
guardian  of  Mary  J.  Nelson,  conveyed  to 
Thomas  Keller  and  Justin  L.  Miner  the  N.  E. 
i  of  sec.  28,  in  T.  12,  above  mentioned.  This 
deed  recited  the  filing  of  the  petition  by  John 
BrowD.  as  guardian  for  Mary  J.  Nelson,  for 
tbe  sale  of  the  premises  described;  also  the 
order  or  decree  of  the  court  authorizing  and 
directiog  him  to  sell  the  premises  as  such 
guardian;  the  advertising  of  the  premises  for 
sale  by  posting  written  notices  in  three  of  the 
most  public  places,  etc.,  for  twenty  days  prior 
to  tbe  sale,  and  that  Keller  and  Miner  were  the 
highest  bidders;  that  they  bid  $300  for  the 
tract,  and  that  it  was  thereupon  struck  off  to 
them.  The  deed  was  duly  acknowledged  by 
John  Brown,  as  guardian  for  Mary  J.  Nelson, 
and  recorded  December  25,  1862.  *  By  a  deed 
dated  November  1, 1854,  Thomas  Keller  and 
wife  conveyed  to  Justin  L.  Miner  the  N.  \  of 
the  quarter  section  above  described,  and  by 
warranty  deed  dated  February  27, 1867,  Justin 
L.  Miner  conveyed  the  same  tract  to  Catharine 
Mannock.  Subsequently  Catharine  Mannock, 
who  through  divorce  proceedings  had  resumed 
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the  name  of  Miner,  her  first  husband's  name, 
died  seised  of  the  80-acre  tract  above  men- 
tioned, and  in  partition  proceedings  instituted 
\}j  her  heirs  at  the  January  term,  1879,  of  the 
circuit  court  of  Marshall  county,  the  80-acre 
tract  was  divided  into  lots  1,  2,  and  8— lot  1 
beinff  partitioned  and  set  off  to  Justin  L.  Miner 
and  Mmnie  Hull,  lot  2  to  Catharine  Beebe,  and 
lot  3  to  Sophronia  Miner,  Catharine  Miner, 
and  Margaret  Miner.  By  a  quitclaim  deed 
dated  January  30,  1882,  Carrie  S.  Wayne,  who 
is  shown  by  the  evidence  to  be  the  same  per- 
son to  whom  lot  3  was  partitioned  under  -the 
name  of  Catharine  Miner,  and  G.  W.  Wayne, 
her  husband;  Maggie  Sampson,  shown  by  the 
evidence  to  be  the  same  person  to  whom  lot  3 
was  set  off  under  the  name  of  Margaret  M. 
Miner,  and  Alfred  Sampson,  her  husband;  and 
Mary  C.  Sampson,  being  shown  by  the  evi- 
dence to  be  the  same  person  to  whom  lot  3  was 
partitioned  under  the  name  of  Sophronia 
Miner,  and  Charles  C.  Sampson,  her  husband, 
conveyed  lot  3  to  Adam  Davidson,  the  defend- 
ant. The  evidence  shows  that  Adam  David- 
son went  into  possession  of  lot  3  immediately 
after  the  execution  of  the  deed  thereof  to  him, 
and  that  he  continued  in  the  possession  of  the 
premises  and  claimed  to  own  them  under  that 
deed  up  to  April  26,  1893,  the  date  of  the  com- 
mencement of  this  suit, — being  over  seven 
years, — and  that  during  all  that  time  he  paid 
the  taxes  assessed  against  the  lot.  It  seems  to 
be  conceded  that  John  Brown,  upon  the  death 
of  his  wife,  in  1845,  became  tenant  for  life  of 
the  land  in  question  by  curtesy  consummate. 
John  Brown  died  November  21,  1892. 

It  is  claimed  by  the  plaintiff  that  the  pro- 
ceedings in  the  circuit  court  of  Marshall  county 
by  the  guardian  of  Mary  J.  Nelson,  and  the 
deed  executed  by  her  guardian  in  pursuance 
of  the  decree  rendered  in  those  proceedings, 
were  void  for  the  reason,  first,  that  the  pro- 
ceedings were  not  in  the  county  where  the  ward 
resided;  and  second,  because  there  was  no  ap- 
proval or  confirmation  of  the  deed.  On  the 
part  of  the  defendant  it  is  claimed  that,  even 
if  that  be  so,  the  deed  from  Carrie  8.  Wayne 
and  others  to  the  defendant  constituted  claim 
and  color  of  title  made  in  good  faith,  and  that 
by  reason  of  seven  years'  possession  and  pay- 
ment of  taxes  the  defendant,  under  the  provi- 
sions of  §  6  of  the  statute  of  limitations,  ac- 
quired a  title  to  the  land  paramount  to  that  of 
the  plaintiff.  The  questions  raised  by  this  lat- 
ter contention  constitute  the  only  matters 
which  it  will  be  necessary  for  us  to  consider 
in  this  case. 

The  position  assumed  by  the  plaintiff  is  that, 
as  John  Brown  was  entitled  to  a  life  estate  in 
the  land  as  tenant  by  the  curtesy,  the  statute 
of  limitations  could  commence  to  run  as  against 
her  title  only  upon  the  death  of  the  life  tenant. 

It  should  be  noticed  that  even  if  the  guar- 
dian's deed  executed  by  John  Brown  is  to  be 
regarded  as  void  for  the  reasons  above  stated, 
the  chain  of  conveyances  shown  by  the  evi- 
dence is  sufficient  to  establish  the  fact  that  the 
defendant  entered  into  and  holds  possession  of 
the  land,  claiming  to  be  seised  of  the  title  for- 
merly vested  in  the  plaintiff.  His  title  and  pos- 
session were  not  in  privity  with  the  life  tenant, 
but  claiming,  as  he  did,  through  the^ardian's 
deed  and  mense  conveyances,  the  title  which 
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he  claims  is  that  of  the  teDaDt  in  remainder 
herself.  The  question  presented  then  is,  whether 
possession  by  the  defendant  adverse  to  the  ten- 
ant in  remainder,  for  seven  years,  coupled  with 
the  payment  of  taxes  for  that  period,  is  suffi- 
cient to  bar  the  estate  in  remainder,  notwith- 
standing the  existence  of  an  outstanding  estate 
for  life. 

The  case  would  seem  to  fall  within  the  rule 
laid  down  Id  Eno9  v.  Buckley,  94  111.  458. 
That  was  a  suit  in  ejectment  brought  by  Agnes 
D.  Edos  and  Zimri  £nos,  her  husband,  against 
Buckley,  to  recover  lands  described  in  the 
declaration.  The  defendant's  title  was,  first, 
a  tax  deed,  which,  by  reason  of  a  defect  in  its 
description  of  the  land  conveyed,  was  void  for 
Hncertainty;  and  second,  a  deed  from  the 
grantee  in  the  tax  deed,  with  proper  descrip- 
uon,  to  one  Bracken,  the  latter  being  set  up  as 
color  of  title.  It  appeared  that  possession  was 
taken  and  held  by  Bracken  under  the  latter 
deed  for  seven  vears.  This  was  held  to  estab- 
lish a  good  title  in  Bracken,  and  the  defendant, 
who  deraigned  title  from  Bracken,  was  held  to 
have  established  a  good  title  in  himself .  It  ap- 
peared in  that  case  that  the  title  to  the  lands 
then  in  controversy  was  vested  in  Mrs.  Enos 
prior  to  1846,  when  she  married  Zimri  Enos, 
and  that  the  husband  thereby  became  seised  of 
a  life  estate  in  the  premises,  and.  consequently, 
that  the  wife  had  only  an  estate  in  remainder, 
and  it  was  urged  that  the  statute  of  limitations 
could  not  run  against  Mrs.  Enos  because  she 
had  no  immediate  risht  of  action  for  a  posses- 
sion of  the  land.  The  court,  after  discussinc 
the  case  of  Castner  v.  Walrod,  88  111.  171,  25 
Am.  Rep.  869.  and  distinguishing  it  from  the 
case  then  under  consideration,  held  that  the 
estate  in  remainder  of  the  wife,  as  well  as 
the  possessory  life  estate  of  the  husband,  was 
barred.  In  reaching  that  conclusion  the  court 
said  (p.  468):  •*The  present  case  involves  a 
different  section, — g  6,  of  seven  years*  pay- 
ment of  taxes  with  color  of  title  and  possession. 
To  prevent  the  acquirement  of  the  Imr  under 
this  last  section  it  was  only  necessary  to  pay 
the  taxes.  The  outstanding  estate  in  the  hus- 
band here  formed  no  impediment  to  the  pay- 
ment of  taxes  any  time  after  the  act  of  1861. 
The  taxes  should*  have  been  kept  paid,  not  on 
any  one's  particular  interest  in  the  land,  but 
on  the  whole  land.  As  between  the  owner  of 
the  life  estate  and  the  reversioner,  it  is  un- 
doubtedly the  duty  of  the  former  to  pay  the 
taxes;  but  the  statute  requires  the  payment  of 
the  taxes  on  the  entire  interest  in  the  land,  no 
matter  how  it  may  be  divided  and  owned,  and 
if  they  be  not  kept  paid  the  whole  estate  in 
the  land  may  become  barred,  as  against  the 
owners,  under  the  statute.  If,  by  reason  of 
the  husband's  estate  in  the  land,  the  wife 
might  not  have  been  able  to  derive  from  it  the 
means  to  pay  the  taxes,  she  might  otherwise, 
under  and  in  consequence  of  the  married 
woman's  act  of  1861,  have  become  possessed  of 
such  means  and  which  she  would  not  except 
for  that  act. 

It  will  be  noticed  that  in  the  present  case  the 
owner  of  the  estate  in  remainder  was  laboring 
under  no  disability,  and  no  question  can  arise 
as  to  her  ability  to  acquire  the  means  to  pay 
the  tax  on  the  land,  and  thus  interrupt  the 
running  of  the  statute  of  Itmitations.  The  rule 
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laid  down  in  Enos  v.  BuekUy,  supra,  would 
therefore  seem  to  apply,  and  under  it  her  title 
must  be  held  to  be  barred. 

In  the  present  case  the  deed  to  the  defend- 
ant  was  offered  in  evidence,  not  only  as  tend- 
ing to  prove  title,  but  as  color  of  title.  There- 
can  be  no  doubt  that  it  was  sufficient  to  show 
color  of  title.  It  purported  on  its  face  to  con- 
vey the  title  of  the  land  to  the  defendant,  and 
that  was  sufficient  to  make  it  constitute  claim 
and  color  of  title.  An  instrument  of  writing,, 
to  be  effectual  as  color  of  title,  must  purport 
on  its  face  to  convey  the  title.  It  must  ap- 
parently transfer  title  to  the  grantee.  Not 
that  the  title,  when  traced  back  to  its  source, 
should  prove  to  be  an  apparently  legal  and 
valid  title,  but  the  instrument  under  which  the 
claimant  holds  and  upon  which  he  relies  must 
profess  to  convey  title  to  the  grantee.  ZHck- 
enson  v.  Breeden,  80  HI.  279;  Ballowap  v. 
Clark,  27  HI.  484;  Woodward  v.  Blanehard,  1^ 
111.  483;  Fagan  v.  Rosier,  68  111.  84;  Dau^eyy. 
Van  Court,  21  111.  460;  Watts  v.  Parker,  27 
111.  224;  HinkUy  v.  Qreen,  52  HI.  223.  Where 
the  deed  purports,  on  its  face,  to  convey  title, 
it  will  be  sufficient  to  show  claim  and  color  of 
title  made  in  good  faith  unless  bad  faith  is  ex- 
pressly shown,— and  there  is  nothing  in  this 
case  tending  to  charge  defendant  with  bad 
faith  or  fraud  on  his  part  in  relation  to  the 
claim  and  color  of  title  set  up. 

But  it  is  claimed  that  the  rule  laid  down  in 
Enos  V.  Buckley,  supra,  is  inconsistent  with  the 
doctrine  held  in  other  and  more  recent  cases. 
We  have  examined  all  the  decisions  having 
any  bearing  on  the  Question  to  which  our  at- 
tention has  been  called,  and  find  that  all  are 
clearly  distinguishable  from  Enos  v.  Buckley. 
In  Mettler  v.  miler,  129  El.  680,  a  life  tenant 
conveyed  to  a  third  person  by  a  deed  purport- 
ing to  pass  an  absolute  estate,  and  it  was  held 
that  possession  by  the  tenant  for  life  cannot  be 
adverse  to  the  remainderman  or  reversioner,, 
and  that  the  possession  of  his  grantee  could 
not,  during  the  continuance  of  the  life  esute^ 
be  adverse  to  the  remainderman  or  reversioner, 
so  as  to  set  the  statute  of  limitations  running 
against  the  latter.  In  that  case  Enos  v.  Buck- 
ley and  other  similar  cases  were  expressly  re- 
ferred to  and  held  to  be  not  in  point.  In  the 
present  case  the  defendant  did  not  hold  under 
or  in  privity  with  the  life  tenant,  but  adversely 
to  the  tenant  in  remainder.  In  jdiller  v.  Fence^ 
132  111.  149,  it  was  held  that  one  entering  into 
the  possession  of  land  under  color  of  title  ac- 
quired in  good  faith,  by  means  of  a  tax  deed, 
and  continuing  such  possession  for  seven  years^ 
paying  all  taxes  legally  assessed  thereon,  will 
establish  a  good  title  to  the  land  as  against  the 
prior  owner  resting  under  no  disability,  but 
not  as  against  a  merely  inchoate  right  of 
dower.  This  was  upon  the  principle  that,  the 
right  of  dower  beine  only  inchoate  during  the 
Uptime  of  tlie  husband,  the  wife  is  under  no 
dutv  to  pay  taxes  on  the  land,  or  an^  part  of 
it,  for  the  protection  of  her  inchoate  right.  In 
Rohn  V.  Harris,  180  111.  525.  the  possession 
which  was  sought  to  be  set  up  by  way  of  limi- 
tation was  taken  and  held  under  a  conveyance 
from  the  life  tenant,  and  it  was  held  that  the 
title  of  the  reversioner  was  not  barred. 

Some  other  cases  are  referred  to.  but  in  none 
of  them  do  we  find  a  slate  of  facts  similar  to 
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those  appearing  in  Enos  v.  Bvekley,  supra,  or 
to  the  facts  appearing  here.  '  We  are  disposed 
to  hold,  therefore,  that  the  case  must  be  gov- 
erned by  the  rule  established  in  Enos  v.  Buck- 
ley, and  under  the  doctrine  of  that  case  it  must 
be  held  that  the  defendant  had  acquired  title 
by  limitation,  as  against  the  plaintiff,  prior  to 
the  commencement  of  this  suit. 

The  judgment  of  the  Circuit  Court  will  there- 
fore be  affirmed. 

Rehearing  denied. 


J.  J.  WAL8ER  et  al.,  Board  of  Education  of 
School  District  No.  2,  Township  89,  Range 
13,  Cook  County,  Illinois,  Apple., 
t. 

BOARD  OF  EDUCATIONof  School  District 
No.  1,  Township  39,  Range  13,  Cook  County, 
Illinois,  et  al. 

(160  lU.  272.) 

1.  A  school  district  cannot,  if  it  can  re- 
cover at  all*  recover  fk>om  another  dis- 
trict which  has  collected  taxes  upon  lands  within 
the  former,  through  a  mistake  of  the  clerk  as  to 
the  location  of  the  lands,  a  greater  sum  than 
it  would  have  collected  had  there  been  no  mis- 
take. 

2.  A  school  district  cannot  recover 
from  another  district  which  has  col- 
lected taxes  upon  lands  within  the  former, 
throufrh  a  mistake  of  the  clerk  as  to  the  location 
of  the  lands,  any  of  the  taxes  so  collected,  al- 
though the  rate  per  cent  of  the  tax  as  extended 
In  the  former  was  thereby  made  greater  than  it 
otherwise  would  have  been,  where  the  full 
amount  of  the  levy  made  by  its  board  of  educa- 
tion was  collected,  as  the  district  does  not  become 
a  trustee  for  one  taxpayer  of  an  excessive 
amount  collected  from  another. 

8.  Taxpayers  in  one  school  district*  who 
voluntarily  pay  a  tax  for  another  district 
levied  by  mistake  upon  their  lands,  cannot  re- 
cover back  the  amount  paid,  where  the  books 
were  kept  open  for  inspectibn  by  them,  and  the 
means  of  knowledge  existed  to  learn  and  know 
all  the  facts,  although  they  supposed  that  they 
were  paying  the  tax  of  the  district  in  which  their 
lands  were  situated. 

(November  1, 1895.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Court,  First  Department, 
affirming  a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  defendants  in  an  ac- 
tion to  recover  money  erroneously  assessed  and 
collected  as  taxes  by  defendant  upon  territory 
belonging  to  plaintiffs.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesera.  Crafts  &  Stevenst  for  appel- 
lants: 

Taxes  for  various  municipal  purposes  must 


be  levied  upon  the  property  lying  within  the 
boundaries  of  the  various  municipal  subdi- 
visions of  the  state. 

Cooley,  Taxn.  2d  ed.  pp.  141.  142;  Madinon 
County  Ct.  v.  People,  Toledo,  W.  dt  W.  R.  Co. 
58  HI.  456;  Sleight  v.  People,  WeOer  Twp.  74 
111.  47;  Union  8c7iool  IHst.  No.  4  v.  New  Union 
School  Dist.  No.  S,  135  111.  464. 

Cases  of  fr^ud.  accident,  or  mistake,  and 
cases  of  cloud  upon  the  title  of  one's  property, 
are  cases  with  which  equity  can  most  effectu- 
ally deal. 

Cooley,  Taxn.  2d  ed.  p.  761. 

Ec^uity  would  take  jurisdiction  to  avoid  a 
multiplicity  of  suits. 

Story,  Eq.  PI.  9th  ed.  §  112;  1  Dan.  Ch.  Pr. 
p.  190,  and  note;  Martin  v.  Dryden,  6  III.  187; 
Whitney  v.  Mayo,  15  III.  251;  Harward  v.  St. 
Clair  db  M.  Levee  db  Drainage  Co.  51  111.  130; 
MandeHlle  v.  Rigge,  27  U.  S.  2  Pet.  483,  7  L. 
ed.  493;  Durburow  v.  Niehoff,  37  llll.  App. 
403;  Cooley.  Taxn.  pp.  769,  770. 

If  the  said  taxpayers  had  discovered  the  mis- 
take of  the  county  clerk  before  the  tax  had 
been  paid,  or  before  the  defendant  school  dis- 
trict No.  1  had  obtained  possession  of  the  fund, 
a  court  of  equity  would  have  enjoined  the  col- 
lection of  the  tax,  or,  if  collected,  would  have 
enjoined  the  payment  to  the  defendant,  said 
school  district  No.  1. 

Lemont  v.  Singer  db  T.  Stone  Co.  98  III.  94; 
Irvin  V.  New  Orleans,  St.  L.  db  C.  R.  Co.  94 
111.  105;  Ihake  v.  Phillips,  40  111.  888;  Vieley 
V.  Thompson,  44  111.  9;  Kimlall  v.  Merclianti 
Sav.Loan  db  T.  Co.  89  111.  611;  Lebanon  v. 
Ohio  db  M.  R.  Co.  77  111.  539;  Lawrence  v. 
Traner,  136  111.  474;  Union  School  Dist.  No. 
4  V.  New  Union  School  Dist.  No.  2,  136  111. 
464. 

The  territory  described  in  the  amended  bill 
of  complaint  was  liable  to  pay  to  school  dis- 
trict No.  2  a  certain  amount  of  taxes  for  the 
year  1890,  which  amount  at  the  rate  prescribed 
or  required  in  that  district  for  school  purposes^ 
was  considerably  less  than  the  amount  paid  by . 
the  taxpayers  owning  said  lands. 

A  payment  can  only  be  considered  voluntary 
where  the  party  pays  with  full  knowledge  of 
all  the  facts 

FaUs  V.  Cairo,  58  111.  408;  1  Story,  Eq.  Jur. 
p.  24. 1  88. 

On  petition  for  rehearing. 

There  was  nothing  in  the  fact  that  the  school 
tax  was  levied  on  their  land  to  cause  taxpayers 
to  look  for  mistakes  of  the  officers,  for,  as  is 
averred  in  the  bill,  their  land  had  been  taxed 
for  school  purposes  for  several  years  prior,  and 
they  knew  that  it  was  liable  to  a  school  tax 
for  that  vear. 

Thev  had  a  right  to  rely  upon  the  presump- 
tion of  law  that  the  tax  is  just;  that  all  the  offi- 
cers who  have  had  any  official  connection  with 
it  have  pro{)erly  discharged  their  duties  with 
respect  to  it. 

Peoria,  D.  db  E.  R.  Co.  v.  People,  Scott,  116 
111.  401;  Consolidated  Coal  Co.  v.  Baker,  135 
m.  545,  12  L.  R.  A.  247;  Chiniquy  v.  PeopHe, 
78  111.  570;  Buck  v.  PeopU,  78  m.  560;  Beers 


Note.— For  the  right  to  recover  back  payments  I  payments,  see  notes  to  Phelps  v.  New  York  (N.  Y 
of  money  for  iliegal  taxes,  including  the  matter  of   2L.  H.  A.  626:  State,  MoCarty,  v.  Nelson  (Minn.)  4 
the  distinction  between  voluntary  and  involuntary  I  L.  R.  A.  800. 
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V.  People,  88  111.  488;  Mix  v.  People,  86  lU. 
312;  Moore  v.  People,  123  111.  645;  TodemierY. 
Aspinwall  43  111.  401. 

If  a  tax  paid  into  the  bands  of  public  offi- 
^cers  is  tbere  witbout  autbority  of  law,  it  is  not 
revenue  at  all,  but  belongs  to  tbe  several  tax- 
payers by  wbom  it  was  paid. 

Virden  v.  Needles,  98  111.  366;  Kerr  v.  Butz, 
34  111.  App.  220;  Bradford  v.  Chicago,  25  111. 
411;  Stephenson  County  Supers,  v.  Manny,  56 
III.  160;  FalU  v.  Cairo,  58  111.  408;  Chicago  v. 
Fidelity  Sav.  Bank,  11  III.  App.  165;  Avrora 
V.  Chicago,  B.  &  O.  B.  Co.  19  111.  App.  360. 

It  was  not  a  voluntary  payment,  because  it 
was  paid  in  ignorance  of  tbe  mistake  of  tbe 
officer  upon  wbom  tbey  bad  a  right  to  rely  as 
doing  tbe  work  correctly. 

LouisviUe  v.  Anderson,  79  Ky.  384,  42  Am. 
Rep.  220;  Covington  v.  Powell,  2  Met.  (Ky.) 
226:  Oalf)eston  v.  Sydnor,  39  Tex.  236;  Boston 
<Sk  S.  Glass  Co.  v.  Boston,  4  Met.  181;  Tuttle 
V.  Everett,  51  Miss.  27.  24  Am.  Rep.  622. 

Mr,  Henry  R.  Pebbles »  for  appellees: 

Tbe  parties  wbo  paid  tbe  taxes  in  question, 
having  done  so  voluntarily,  and  witb  full 
knowledge,  or  means  of  knowledge,  of  all  tbe 
facts,  cannot  now  recover  back  the  amounts 
which  they  paid. 

Lyons  v.  Cook,  9  111.  App.  548;  Cooley,  Taxn. 
565,  and  cases  in  notes;  Elston  v.  Chicago,  40 
m.  514.  89  Am.  Dec.  361;  Chicago  v.  Fidelity 
Sav.  Bank,  11  III.  App.  165;  Sioanston  v. 
Ijams,  63  111.  165;  Stover  v.  Mitchell,  45  111. 
218;  Falls  v.  Cairo,  58  111.  403;  Lange  v.  Sof- 
feU,  33  111.  App.  624. 

The  fact  that  tbe  school  taxes  here  alleged 
to  be  illegal  were  paid  at  one  time  with  the 
state,  county,  and  other  taxes,  as  to  which 
there  could  be  no  defense,  does  not  render  tbe 
payment  compulsory.  In  such  case  the  illegal 
tax  would  vitiate  the  whole  sale,  and  a  deed 
issued  thereon  would  be  void. 

Riverside  Co,  v.  Howell,  113  111.  256;  Mc- 
Laughlin  v.  TJiompson,  55  111.  249;  Cage  v. 
Ooudy,  141  III.  215;  Drake  v.  Ogden,  128  111. 
•603. 

Phillips,  J.,  delivered  tbe  opinion  of  the 
court: 

Five  residents  and  taxpayers  of  school  dis- 
trict No.  2,  township  39  north,  range  13  east, 
in  Cook  county,  Illinois,  witb  the  board  of  ed- 
ucation of  that  district,  exhibited  their  bill  in 
the  circuit  court  of  Cook  county  in  behalf  of 
themselves  and  all  other  taxpayers  of  that  dis- 
trict, making  defendants  the  board  of  educa- 
tion of  district  No.  1  of  the  same  township 
and  tbe  treasurer  of  tbe  latter  township.  The 
facts  alleged  in  the  bill,  briefly  stated,  are, 
that  by  mistake  of  tbe  county  clerk  of  Cook 
county  certain  described  real  estate  in  fact  lo- 
cated in  district  No.  2  was  entered  upon  the 
collector's  book  of  1890  as  lying  and  being  in 
district  No.  1,  where  the  same  was  taxed,  and 
school  taxes  to  the  amount  of  $2,195.90  were 
collected  and  paid  over  to  the  treasurer  of  the 
latter  district,  and  paid  out  on  orders  of  that 
district.  The  taxpayers  who  owned  the 
above  land  had  no  knowledge  of  tbe  mistake 
so  made  by  tbe  county  clerk,  and,  knowing 
that  their  laud  was  liable  to  taxation  for  school 
purposes  in  school  district  No.  2,  paid  their 
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tax  when  called  upon  by  the  collector,  sup- 
posing that  they ^  were  paying  school  tax  for 
said  district  No.  2.  and  did  not  discover  or 
know  of  tbe  mistake  until  there  had  been  col- 
lected bv  the  collector  all  the  tax  on  said  land 
amountmg  to  the  sum  of  $2,195.90,  and  paid 
over  to  the  treasurer  to  the  credit  of  said 
school  district  No.  1.  As  soOn  as  the  error 
was  discovered,  demand  was  made  upon  the 
board  of  education  of  said  school  district  No. 
1  for  a  return  of  money  so  wrongfully  re- 
ceived by  it,  which  demand  it  ref  us^  to  com- 
ply with. 

The  defendants  filed  general  demurrers  to 
the  amended  bill  of  complaint,  which  demur- 
rers the  court  sustained,  and  entered  an  order 
dismissing  the  bill  and  amended  bill  for  want 
of  equitv.  On  appeal  to  tbe  appellate  court 
for  the  first  district  the  decree  was  affirmed, 
and  from  the  judgment  of  affirmance  this  ap- 
peal is  prosecuted. 

By  the  provisions  of  the  act  in  relation  to 
schools  it  became  the  duly  of  the  proper  ofli- 
cers  of  the  district  to  levy  a  tax  upon  the 
property  in  the  district  and  certify  the  same  to 
tbe  clerk,  whose  duty  it  was  to  compute  and 
extend  tbe  tax  on  tbe  taxable  property  of  each 
person  in  the  district.  Had  no  mistake  been 
made  by  the  clerk  the  tax  on  the  property  in 
school  district  No.  2  would  have  been  at  tbe 
rate  of  about  1.88  per  cent,  as  appears  by  tbe 
averments  of  tbe  bill,  but  the  rate  extended  by 
reason  of  such  mistake  was  slightly  more 
than  1.99  per  cent,  and  the  amount  levied  on 
the  property  in  district  No  1 ,  as  extendi 
was  at  tbe  rate  of  about  3.29  per  cent.  Tbe 
actual  amount  extended  on  the  books,  and 
thus  collected  by  the  treasurer  of  district  Na 
1  on  property  belonging  to  district  No.  2,  was 
about  $2,196.90,  whilst  if  the  tax  as  assessed 
in  district  No.  2  had  been  extended  on  that 
property  there  would  have  been  extended  and 
collected  for  district  No.  2  about  the  sum  of 
$1,255.  The  sum  actually  collected  from  the 
owners  of  the  property  by  reason  of  the  mis- 
take of  the  clerk  was  about  $940  more  than 
would  have  been  collected  had  no  such  mis- 
take been  made.  The  bill  seeks  to  recover  the 
amount  actually  collected  by  the  treasurer  of 
district  No.  1  on  the  property  belonging  to 
district  No.  2,  included  in  No.  1  by  the  mis- 
take of  the  clerk. 

Even  conceding  a  right  of  recovery,  under 
no  circumstances  could  a  right  exist  in  district 
No.  2  to  collect  a  greater  sum  than  it  would 
have  collected  had  there  been  no  mistake  by 
the  clerk.  The  full  amount  of  the  levy  made 
by  the  board  of  education  of  district  No.  2 
was  computed,  extended,  and  collected  on  the 
property  in  the  district  other  than  that  de- 
scribed on  the  collector's  books  as  in  district 
No.  1.  No  part  of  the  levy  as  made  by  the 
district  is  unpaid.  No  right  exists  to  recover 
more  than  the  amount  levied,  and  to  bold  tbe 
bill  sufficient  would  authorize  a  recovery  of  a 
greater  amount  by  indirection.  District  No. 
2,  under  the  averments  of  this  bill,  shows  no 
right  of  recovery.  Whilst  the  mistake  of  tbe 
clerk  caused  tbe  rate  per  cent  of  tax  as  com- 
Duted,  and  extended  on  propcrtv  in  district 
No.  2.  to  be  greater  than  it  would  otherwise 
have  been,  yet  the  relation  of  one  taxpayo*  to 
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aootber  is  Dot  such  as  would  authorize  one  to 
recover  it  from  another  because  of  a  mistake 
in  assessment  by  either  omission  of  property 
from  the  collector's  books  by  mistake,  or  by 
mistake  in  assessment  or  false  or  fraudulent 
valuation.  The  relation  of  the  taxpayer  is  to 
ihe  municipality,  and  as  to  each  other  a  rela- 
tiop  exists  only  by  or  through  the  municipality. 
The  duties  of  the  municipality  are  determined 
by  law,  and  it  may  be  required  to  discharge 
those  duties,  and  it  does  not  become  a  trustee 
for  one  taxpayer  of  the  money  collected  from 
another. 

The  tax  levied  by  district  No.  1.  as  extended 
^n  lands  belonging  to  (district  No.  2,  was  an 
illegal  and  void  tax.  That  tax  was  paid  Iw 
the  owners  of  the  property  so  illegally  assessed, 
voluntarily.  The  books  were  open  to  inspec- 
tion by  the  taxpayers,  and  the  means  of  knowl- 
•edge  existed  to  learn  and  know  all  the  facts. 
Money  paid  voluntarily  by  one  with  knowl- 
edge or  means  of  knowledge  of  all  the  facts 
-cannot  be  recovered  back.  Elston  v.  Chicago, 
40  111.  514,  89  Am.  Dec.  861;  Lyons  v.  Cook, 
9  111.  App.  543.  To  recover  from  a  munici- 
pality taxes  illegally  collected  and  paid  over, 
the  tax  must  have  been  illegal  and  void,  paid 
under  compulsion,  or,  what  would  be  equiva- 
lent thereto,  received  to  the  use  of  the  munici- 
pality from  the  collecting  officer.  Elston  v. 
Chicago,  supra;  Union  P.  R.  Co.  v.  Dodge 
Cminty  Comrs.  98  U.  S.  541.  25  L.  ed.  196; 
Preston  v.  Boston,  12  Pick.  14.  The  tax  in 
^his  case  was  illegal  and  void,  and  received 
from  the  collecting  officer  by  and  for  the  use 
of  the  municipality,  as  appears  from  the  aver- 
ments of  this  bill.  This  would  not  be  sufficient, 
but  it  must  further  appear  that  the  payment 
was  compulsory.  A  payment  made  to  prevent 
the  sale  of  real  estate  for  an  illegal  tax  is  not 
under  compulsion,  but  must  be  regarded  as 
voluntary.  Stoter  v.  MitcheU,  45  111.  213;  Falls 
v.  Cairo,  58  III.  403;  Swanston  v.  Jjams,  63  HI. 
165.  A  payment  thus  voluntarily  made  not 
being  recoverable  from  the  municipality  by 
the  taxpayer,  and  not  having  been  paid  for  the 
use  of  another  municipality  or  person  in  law 
or  fact,  no  recovery  can  be  had  therefor. 

No  question  is  presented  in  this  record 
-as  to  the  right  to  restrain,  by  injunction,  the 
collection  of  an  illegal  tax.  The  only  question 
here  is  the  right  of  complainants  to  recover  the 
iimount  of  an  illegal  tax  paid.  All  questions 
in  reference  to  the  levy  and  collection  of  taxes 
are  statutory,  and  the  rights  and  duties  of  the 
municipality  are  thus  prescribed.  The  rule 
that  an  illegal  and  void  tax  voluntarily  paid 
cannot  be  recovered  from  the  municipality  by 
the  person  paying  being  settled  by  the  adjudi- 
-cations  of  this  court,  it  must  be  held  that  what 
cannot  be  done  directly  cannot  be  done  by  in- 
direction. No  right  exists  in  other  taxpayers 
to  recover  such  voluntarily  paid  tax.  If  there 
is  an  advantage  acquired  by  the  municipality 
receiving  such  tax,  and  a  deprivation  of  a 
right  of  another  municipality,  the  remedy  to 
be  provided  is  by  legislative  action.  The  bill 
did  not  state  a  cause  of  action. 

The  judgment  of  the  Appellate  Court  is  af- 
Jirmed. 

Rehearing  denied. 
^1  L.  R.  A. 


CICERO  &  PROVISO  STREET  RAIL- 
WAY  COMPANY,  Appt, 

V. 

Frank  MEIXNER. 
(160IlL8aO.) 

1.  The  safficiency  of  evidence  to  £^  to 

the  Jury  or  to  sustala  a  verdict  caoDot  be 
passed  upon  on  appeal  further  than  to  ascertain 
if  at  the  close  of  the  plaintitTs  case  there  was  evi- 
dence tending  to  prove  the  facts  alleged  in  his 
declaration,  and  whether,  at  the  close  of  all  the 
testimony,  the  evidence  with  all  the  inferences 
which  the  Jury  could  Justifiably  draw  from  it  was 
insufficient  to  support  a  verdict  for  plaintiff. 

2.  The  exercise  of  due  care  or  caution 
in  boardinfi^  an  electric  street  car  while 
in  motion  is  a  question  for  the  jury. 

3.  To  board  or  depart  ftrom  an  electric 
car  while  in  motion  is  not  negligence  per  se. 

4.  The  doctrine  of  comparative  ne^li- 
g^ence  is  no  longer  law  in  Sllnois. 

6.  An  error  in  instructions  cannot  be 
complained  of  by  a  party  who  subsequently 
asks  and  obtains  the  same  instruction. 

(October  11. 1895.) 

APPEAL  bv  defendant  from  a  judgment  of 
the  Appellate  Court.  First  District,  affirm- 
ing a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

Statement  by  Phillips,  J.: 

This  was  an  action  on  the  case  by  appellee 
against  appellant  to  recover  damages  for  per- 
sonal injuries  received  by  him  while  attempt- 
ing to  board  an  electric  street  car.  The  facts 
sufficiently  appear  in  the  opinion.  A  jury  in 
the  trial  court  returned  a  verdict  of  $8,000  for 
plaintiff,  on  which  judgment  was  rendered, 
and  on  appeal  to  the  appellate  court  it  was  af- 
firmed. The  case  comes  to  this  court  on  ap- 
peal from  the  judgment  of  the  latter  court. 

Messrs.  William  H.  Bamum*  John  A. 
Post,  and  John  B.  Brady,  for  appellant: 

Negligence  may  become  a  question  of  law 
where  in  the  facts  admitted  or  conclusively 
proved  there  is  no  reasonable  chance  of  differ- 
ent reasonable  minds  reaching  different  conclu- 
sions. It  may  also  become  a  question  of  law 
if  a  single  material  fact  is  conclusively  shown 
or  uncontradicted,  the  existence  or  nonexist- 
ence of  which  is  conclusive  of  the  right  of  re- 
covery. 

Wabash  R.  Co.  v.  Broion,  152  Pa.  484. 

The  "fact"  is  conclusively  shown,  and  is 
"uncontradicted,"  that  the  motorman  neither 
saw  nor  knew  that  the  plaintiff  intended  to 


NOTB.— The  above  ctise  presents  the  important 
question  whether  an  electric  car  is  to  be  classed 
with  horse  cars  or  with  ordinary  railroad  cars  In 
respect  to  the  matter  of  negllfreoce  in  (retting  on 
or  off  while  it  is  in  motion. 

For  the  law  as  to  gettinflr  on  or  off  ordinary  rail- 
road trains  while  in  motion,  see  note  to  Carr  v.  Bel 
1  River  &  E.  R.  Co.  (Cal.)  21  L.  R.  A.  364. 


882 


Illikois  Supreme  Court, 


Oct., 


board  the  car,  and  that  it  was  not  for  such 
reason  that  the  speed  of  the  car  was  slackened, 
if  as  claimed  by  plaintiff's  witnesses  it  was  so 
slackened. 

In  order  to  make  a  defendant  liable  for  an 
injury,  where  the  plaintiff  has  also  been  negli- 
gent or  in  fault,  it  should  appear  that  the 
proximate  cause  of  the  injury  was  the  omission 
of  the  defendant,  after  becoming  aware  of  the 
danger  to  which  the  plaintiff  was  exposed,  to 
use  a  proper  degree  of  care  to  avoid  injury. 

Isabel  V,  Hannibal  <ft  St.  J.  B.  Co,  60  Mo.  475. 

The  facts  established  by  the  plaintiff's  evi- 
dence do  not  show  that  the  plaintiff  at  the  time 
of  the  accident  was  in  the  exercise  of  ordinary 
care. 

Bapes  V.  NorcroM,  162  Mass.  546  (1895);  North 
Chicago  Street  R.  Co.  v.  WiUiams,  140  111.  281. 

The  negligence  of  the  plaintiff  was  the  more 
proximate  cause  of  this  injury. 

Miuouri  P.  R.  Co.  v.  Moseley,  57  Fed.  Rep. 
921;  Holmes  v.  South  P.  Coast  R.  Co.  97  Cal. 
161. 

Where  a  person  sees  or  has  the  means  of 
seeing  that  upon  a  certain  course  danger  is 
imminent,  he  is  charged  with  want  of  ordinary 
care  if  he  pursues  that  course  and  is  injured, 
where  he  pursues  it  merely  for  its  supposed 
advantages,  in  the  belief  that  he  will  be  able 
to  escape,  declining  another  course  which  he 
sees  and  knows  to  be  entirely  safe. 

Chicago  <t  N.  W.  R.  Co.  v.  Bliss,  6  111.  App. 
411;  Chicago  d:  A.  R.  Co.  v.  Jacobs,  68  111.  178; 
Toledo,   W.  <fb  W.  R.  Co.  v.  Joi^es,  76  HI.  311. 

Before  the  plaintiff  could  recover,  the  proof 
should  show  (1)  that  the  defendant  was  negli- 
gent as  charged;  (2)  that  such  negligence  con- 
tributed to  plaintiff's  injury;  (8)  that  plaintiff 
was  himself  exercising  ordinary  care;  (4)  that 
all  these  matters  must  be  proved  by  a  prepon- 
derance of  the  evidence;  and  (5)  that  unless  all 
were  so  proved  the  verdict  should  be  not  guilty. 

Little  V.  Superior  Rapid  Transit  R.  Co,  88 
Wis.  402. 

*'Due  and  proper  care"  means  ordinary  care. 

Calumet  Iron  &  S.  Co.  v.  Martin,  115  IlL  867. 

The  doctrine  of  comparative  negligence  only 
has  application  in  a  case  where  a  plaintiff  has 
exercised  ordinary  care. 

Toledo,  St.  L.  dk  K.  C.  R.  Co.  v.  CTine,  135 
HI.  48;  Peoria  v.  Walker,  47  111.  App.  194; 
Calumet  Iron  db  S.  Co.  v.  Martin,  supra;  Chi 
capo,  B.  dt  q.  R.  Co.  V.  Johnson,  108  III.  518. 

The  doctrine  of  comparative  negligence  is 
no  longer  the  law  of  this  court. 

Lanark  v.  DougJierty,  158  111.  163  (1894). 

Messrs.  Brant  &  Hoffinann  for  appellee. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

One  of  the  errors  assigned  for  the  reversal 
of  this  judgment  is  the  refusal  of  the  trial  court 
to  instruct  the  jury  at  the  close  of  the  plaintiff's 
evidence,  to  find  for  the  defendant,  and  the  re- 
fusal of  the  court  to  give  a  like  instruction 
that,  as  a  matter  of  law,  the  plaintiff  had  failed 
to  make  out  his  case,  which  was  asked  at  the 
close  of  the  argument. 

It  is  urged  that  the  evidence  of  plaintiff  did 
not  warrant  the  jury  in  finding  that  the  injury 
of  plaintiff  was  the  result  of  defendant's  negli- 
gence, as  charged  in  the  declaration,  and  also 
that  the  evidence  of  plaintiff  establishes  that 
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he  was  not,  at  the  time  of  his  injury,  in  the 
exercise  of  reasonable  care  and  caution.  Both 
of  these  matters  are  ordinarily  questions  of 
fact,  to  be  determined  in  the  trial  and  appellate 
courts.  As  this  court  has  frequently  held,  it  \% 
not  our  province  to  determine  or  pass  upon  sue  . 
questions,  further  than  to  ascertain  whether 
or  not  there  was,  at  the  close  of  plaintiff's  case, 
evidence  tending  to  prove  the  facts  alleged  in 
the  declaration,^and  whether,  at  the  close  of 
all  the  testimony,  when  the  motion  to  instruct 
for  defendant  was  refused,  the  evidence,  with 
all  the  inferences  which  the  jury  can  justifiably 
draw  from  it,  wasinsuflScient  to  suppr>rt  a  ver- 
dict for  plaintiff,  and  that  if  one  was  returned 
it  must  be  set  aside.  Lalce  Shore  dt  M.  S.  R. 
Co.  V.  Richards,  152  111.  59,  30  L.  R.  A.  33; 
Wenona  Coal  Co.  v.  Holmquist,  152  111.  581; 
Pullman  Palace  Car  Co.  v.  Laack,  143  HI.  242, 
18  L.-R.  A.  215;  Purdy  v.  Hall,  184  HI.  298; 
Chicago  dt  N.  W.  R.  Co.  v.  DunUary,  129  III. 
182;  Bartelottv.  International  Bank,  119  111. 
259;  Simmons  v.  Chicago  dt  T.  R.  Co.  110  HI. 
840. 

Two  elements  alleged  in  the  declaration, 
and  necessary  to  be  established  by  plaintiff  be- 
fore he  could  recover,  were  negligence  of  the 
defendant  as  charged,  and  that  the  plaintiff 
was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety.  It  is  not  the  province  of  this 
court  to  say  whether  these  facts  are  proved. 
The  evidence  before  the  trial  court  and  jury 
tended  to  show  that  plaintiff,  on  August  10. 
1891,  was  on  Madison  street,  in  Chicago,  about 
two  blocks  east  of  Desplaines  avenue.  He  was 
walking  east  on  the  north  side  of  Madison 
street,  intending  to  board  an  east-bound  car  on 
defendant's  line.  When  a  car  approached  and 
was  distant  150  or  200  feet,  plaintiff,  still  being 
on  the  sidewalk  on  the  north  side  of  the  street, 
signaled  to  the  motorman  by  throwing  up  bis- 
hand.  He  then  proceeded  diagonally  to  the 
middle  of  the  street,  and  continued  walking 
eastward ly  in  the  space  between  the  two  street- 
car tracks.  The  next  street  crossing  east  of 
him  was  Thomas  street.  He  continued  be- 
tween the  two  tracks  some  25  feet  east  of  this 
crossing,  when  the  car  overtook  him.  Plain- 
tiff contends  that  before  the  car  reached  bim 
he  had  seen  the  motorman  turn  the  brake,  so 
that  when  he  attempted  to  get  on,  the  car  had 
slacked  down  to  a  speed  of  about  4  or  5  miles 
an  hour.  He  was  still  on  the  left  hand  or  the 
north  side  of  the  track,  and  desired  to  ^et  on 
the  front  platform.  As  the  car  went  bv  he- 
caught  the  hand  rails  on  each  side  of  the  front 
platform,  when  he  says  the  speed  of  the  car 
was  suddenly  accelerated,  and  he  lost  bis  hold, 
was  dra^irged  some  40  feet  or  more,  and  thrown 
under  the  wheels  and  his  left  hand  crushed  off. 
The  material  parts  of  plaintiff's  testimony,  as 
above  set  forth,  were  corroborated  by  two- 
spectators  who  witnessed  the  occurrence,— one 
from  the  street  and  the  other  from  an  adjoioine 
yard  not  far  distant.  Many  of  these  facts  were 
contradicted  by  the  motorman  and  four  pas- 
sengers on  the  front  platform,  who  testified 
that  the  car  was  running  at  a  speed  of  7  or  8^ 
miles  an  hour  when  it  reached  plaintiff,  and 
that  the  speed  had  not  been  decreased  for  the 
reason  that  no  signal  was  seen,  and  that  the 
speed  was  not  accelerated,  but,  on  the  contrary,, 
the  current  was  turned  off  and  the  brake  ap- 
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fifed  as  800D  as  plaintiff  attempted  to  get  on. 
t  was  contended  and  testified  to  by  these  wit- 
nesses that  plaintiff  had  his  back  turned  to  the 
car  while  walking,  and  as  the  car  approached 
and  overtook  him  be  attempted  to  catch  it  with 
both  hands;  that  the  motorman  at  once  at- 
tempted to  stop  the  car,  and  did  so  within  a 
space.of  85  or  40  feet.  Some  passengers  in  the 
car  also  testified  that  there  was  no  decrease  in 
speed  until  after  the  accident  occurred. 

In  the  discussion  of  the  (]|uestion  as  to 
whether  the  court  erred  in  refusing  to  instruct 
the  jury  to  find  for  defendant,  onlv  the  facts 
as  presented  and  shown  by  plaintiff  s  evidence 
will  be  considered. 

The  serious  results  of  the  injury  to  plain- 
tiff are  not  disputed.  He  wasi  a  cabinet 
maker,  and  his  skill  as  such  depended  on  the 
use  of  both  his  hands.  We  have  examined 
the  record  with  the  utmost  care  to  ascertain  if 
this  judgment  is  by  it  sustained.  Negli- 
gence is  ordinarily  a  question  of  fact  for 
the  jury.  In  Wabash  R  Co.  v.  Brown,  152  III. 
484,  this  court  said  (p.  488):  "Negligence  is 
ordinarily  a  question  of  fact.  Where  the  evi- 
dence on  material  facts  is  conflicting,  or 
where,  on  undisputed  facts,  fair-minded  men 
of  ordinary  intelligence  may  differ  as  to  the  in 
ferences  to  be  drawn,  or  where,  on  even  a  con- 
<^ed  stale  of  facts,  a  different  conclusion 
would  reasonably  be  reached  by  different 
minds,  in  all  such  casefr  negligence  is  a  ques- 
tion of  fact.  .  .  .  With  all  the  facts  consid- 
ered, if  there  is  a  reasonable  chance  of  con- 
clusions differing  thereon,  then  it  is  a  ques- 
tion for  a  jury.  Negligence  may  become  a 
question  of  law  where,  from  the  facts  ad- 
mitted or  conclusively  proved,  there  is  no  rea- 
.sonable  chance  of  different  reasonable  minds 
reaching  different  conclusions."  To  hold  that 
the  trial  court  should  have  given  the  general 
instruction  as  asked,  this  court  must  hold  that 
it  was  not  a  question  of  fact  as  to  whether  or 
not  plaintiff  was  guilty  of  negligence  con- 
tributine  to  the  injury,  but  that  it  was  a  ques- 
tion of  law,  and  was  negligence  per  se  for  the 
plaintiff  to  attempt  to  board  the  car  in  ques- 
tion running  at  the  rale  of  speed  shown.  If 
.  it  was  a  question  of  fact,  then  it  was  properly 
submitted  by  the  trial  court  to  the  jury. 

This  court  has  held  in  a  number  of  cases 
that  it  is  negligence  for  a  passenger  to  get  off 
a  train,  of  which  the  motive  power  is  steam, 
while  the  cars  are  in  motion.  Illinois  C.  H. 
Co.  V.  Lutz,  84  111.  598;  Ohio  A  M.  R.  Co.  v. 
Stratum,  78  111.  88;  Illinois  C.  R.  Co.  v.  Cham- 
bers, 71  111.  519;  Illinois  C.  R.  Co.  v.  Slatton, 
54  ni.  188;  Chicago  dh  A.  R.  Co.  v.  Ran- 
dolph, 58  lU.  510,  5  Am.  Rep.  60. 

In  Chicago  <fe  N.  W.  R.  Co.  v.  Scales,  90  Dl. 
586,  this  court  said  (p.  592):  *'If  it  is  to  be  re- 
garded dangerous  for  a  passenger  to  get  off  a 
train  of  cars  in  motion,  it  is  likewise  danger- 
ous to  get  on  a  train  when  in  motion.  If  a 
person  is  guilty  of  such  negligence  in  getting 
-off  a  train  of  cars  in  motion  as  will  preclude  a 
recovery  for  an  injury  received,  upon  the  same 
principle  and  for  the  same  reason  a  person  in- 
jured in  getting  on  a  train  of  cars  in  motion, 
and  in  consequence  thereof,  should  be  re- 
garded guilty  of  such  negligence  as  will  pre- 
vent a  recovery."  The  courts  of  other  states 
have  adopted  the  same  rule  that  it  is  negli- 
^1  L.  R.  A. 


gence  for  a  passenger  to  alight  from  a  moving 
train  of  cars  the  motive  power  of  which  is 
steam. 

The  rule  as  applicable  to  steam  railways  is 
relaxed  when  applied  to  horse  cars  or  street 
railways.  Terre  Haute  db  I.  R.  Co.  v.  Buck, 
96  Ind.  846,  49  Am.  Rep.  168;  Stoner  v.  Penn- 
sylmnia  Co.  98  Ind.  884,  49  Am.  Rep.  764. 
Beach  on  Contributory  Negligence  (§  90),  says: 
"'IX  is  well  settled  that  it  is  not  contributory 
negligence  per  se  for  one  to  alight  from  or  to 
board  a  moving  street  car,  and  here  again  we 
find  the  severity  of  the  rule  as  applicable  to 
steam  railways  essentially  relaxed."  Booth  on 
Street  Railways,  (§  836),  lays  down  the  same 
rule  in  the  following  langua^:  ''Although 
the  act  of  boarding  a  car  while  in  motion  is 
always  attended  witn  some  risks,  the  rules  ap- 
plicable to  persons  entering  cars  operated  by 
steam  are  not  usually  applied  with  the  same 
strictness  to  street  railways  operated  by  horse 
power.  It  is  a  general  rule,  established  by 
numerous  decisions,  that  if  a  person,  who  has 
the  free  use  of  his  faculties  and  limbs,  has 
given  proper  notice  of  his  desire  to  be  taken 
up,  and  the  speed  of  the  car  has  been  slackened 
in  the  usual  manner,  it  is  not  negligence  per  se 
to  attempt  to  get  on  while  it  is  moving  slowly, 
and  that  if  a  passenger  is  injured  under  such 
circumstances  the  question  of  his  contributory 
negligence  is  ordinarily  one  of  fact  for  the 
jury." 

1  he  doctrine  is  established  in  nearly  all  of 
the  states  where  tlie  question  has  arisen,  that 
it  is  not  negligence  per  se  for  a  passenger  to 
board  or  alight  from  a  street  car  operated  by 
horse  power,  and  the  question  of  contributory 
negligence  is  one  of  fact  for  the  jury.  Mc- 
Danouffh  v.  Metropolitan  R.  Co.  187  Mass.  210; 
Eppendorf  v.  Brooklyn  City  &  N.  R.  Co.  69 
N.  Y.  195,  25  Am.  Rep.  171;  Ganiardv.  Roch- 
ester City  &  B.  R.  Co.  50  Hun,  22;  Morrison 
V.  Broadimy  &  S.  A.  R.  Co.  180  N.  Y.  166; 
re<nil^s  Pass.  R.  Co.  v.  Oreen.  56  Md.  84; 
J^orth  Chicago  Street  R.  Co.  v.  Williams,  140 
m.  275.  In  the  case  of  Sahlgaard  v.  St.  Paul 
City  R.  Co.  48  Minn.  282,  where  the  motive 
power  of  the  car  was  a  cable,  the  same  rule  as 
above  stated  was  held  also  to  be  applicable. 

In  large  and  populous  cities,  where-  cars 
are  constantly  receiving  and  discharging  pass 
engers  at  crossings,  it  is  a  well-known  fact 
that  many  of  such  passengers  board  cars 
and  alight  therefrom  before  the  car  has  come 
to  a  full  stop,  and  that  they  do  so  usually 
with  perfect  safety.  It  is  well-known,  also, 
that  street-car  companies  tacitly  invite  many 
passengers  to  board  and  alight  from  their  cars 
by  checking  up  to  a  slow  rate  of  speed,  and 
immediately  starting  up  at  a  greater  speed 
when  the  passenger  is  safely  aboard  or  has 
alighted.  It  would  be  impossible  for  a  court 
to  lay  down  the  rule  as  to  what  particular 
rate  of  speed  would  be  sufiadent  tiotice  to  a 
passenger  that  if  be  attempted  to  get  on  or  off 
he  would  be  held  guilty  oi  contributory  negli- 
gence. It  would  also  be  a  great  hardship,  and 
unjust,  to  lay  down  a  general  rule  that  a  pass- 
enger attempting  to  board  a  street  car  while 
in  motion  at  all  should  be  held  in  contributory 
negligence.  Every  person  is  supposed  to 
know  that  the  boarding  of  a  moving  train  or 
car  is  attended  with  the  danger  of  a  misstep  or 
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fall  and  a  fall  beside  a  moviDg  car  h  liable  to 
bring  some  part  of  the  body  or  limbs  in  dan- 
ger of  being  crushed.  It  is*  the  duty  of  those 
having  control  and  management  of  cars  de- 
signed for  traffic  on  the  public  streets,  to  bring 
such  cars  to  a  full  stop  at  such  places  as  are 
convenient  and  necessary  for  the  purpose  of 
discharging  and  receiving  passengers,  and  it  is 
no  less  the  duty  of  passengers  m  getting  on 
or  off  such  cars  to  observe  due  precaution  for 
their  own  safety.  We  cannot  say,  however, 
that  it  is  inconsistent  with  ordinary  care  and 
caution  for  a  person  to  board  a  street  car  while 
in  motion.  Whether  one  has  not  exercised 
due  care  or  caution  in  so  doing  is  to  be  deter- 
mined by  the  particular  circumstances  in  each 
case,  and  is  therefore  a  question  of  fact  to  be 
submitted  to  the  jury. 

The  cases  heretofore  cited,  in  which  it  has 
been  held  that  it  is  not  negligence  per  se  for  a 
person  to  board  or  alight  from  a  street  car 
while  in  motion,  have  reference  in  a  great  de- 
gree, to  horse  cars.  Where  such  motive  power 
is  used  the  act  is  not  in  itself  negligence,  while 
in  the  case  of  cars  propelled  by  steam  the  act 
is  held  to  be  negligence.  Where  the  motive 
power  is  electricity,  a  question  not  entirely  free 
from  difficulty  is  presented.  The  modern  prog- 
ress of  methods  of  transportation,  (he  recent 
discoveries  of  the  possibility  of  electricity  as  a 
motive  power,  and  the  perfection  which  it  has 
within  a  few  years  developed  and  attained, 
have  demonstrated  a  power  popular  as  a 
method  of  transit.  The  purposes  to  which 
a  power  of  this  character  is  applied  must,  to 
some  extent,  be  considered.  Electricity  has 
now  in  a  great  measure  superseded  horse 
power.  The  same  style  of  cars,  and  often  the 
same  cars,  are  used,  the  same  streets  are  tra- 
versed, and  a  like  number  of  stops,  and  in  like 
places,  are  made  to  receive  and  deliver  passen- 
gers. Electricity  as  a  motive  power,  while 
stronger  and  more  powerful,  and  with  possi- 
bilities of  a  greater  speed,  is  at  the  same  time 
more  nearly  under  the  control  of  the  person  in 
charge  than  horse  power.  The  strict  rule  in 
force  regarding  the  negligence  of  a  person 
alighting  from  or  boarding  an  ordinary  train  of 
steam  cars  had  for  it  many  good  and  sufficient 
reasons  which  are  not  applicable  to  the  electric 
car  as  in  general  use.  In  the  latter  case,  stops 
are  frequent  and  opportunity  for  great  speed 
is  not  presented;  steps  for  passengers  are  near 
the  ground,  and  the  chances  of  a  misstep  or 
fall  are  not  so  great  as  in  steam  cars  as  con- 
structed; streets  on  such  lines  are  generally 
paved,  and  in  that  respect  passengers  may  as 
safely  depart  from  or  board  such  cars  in 
one  place  as  another,  whereas  in  the  case  of 
steam  cars  platforms  are  generally  provided. 
While  in  electric  cars  the  possibilities  of  speed 
are  greater  than  in  the  case  of  horse  cars,  yet 
the  general  operation  and  management  of  such 
cars  so  nearly  approach  those  of  horse  cars 
that  it  must  be  held  that  the  same  rule  of  law 
which  in  the  cases  cited  and  a  long  line  of 
other  cases  holds  that  it  is  not  negligence ^r  se 
to  board  or  depart  from  such  cars  while  in  mo- 
tion is  also  applicable  to  electric  cars. 

It  follows,  therefore,  from  this  application 

of  the  rule,  that  in  the  case  at  bar  it  was  solely 

a  question  of  fact  as  to  whether  or  not  there 

rsa  negligence  in  the  acts  of  the  defendant  or 

mtributory  negligence  on  the  part  of  the 
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plaintifif.  There  was  evidence  tending  to  prove 
the  facts  alleged  in  the  declaration,  and  it  was 
not  error  in  the  trial  court  to  refuse  the  gen 
eral  instruction  asked.  It  was  proper  for  the 
court  to  submit  the  question  to  the  jury. 

It  is  also  urged  as  error  that  the  trial  court 
refused  certain  Instructions  which  should  have 
been  given,  and  modified  certain  other  iostruc 
tions  which  should  have  been  given  to  the  jun- 
as  asked,  and  that  such  modification  was  error. 
Sixteen  instructions  were  asked  on  behalf  of 
the  defendant  below,  nine  of  which  vere 
given.  Too  much  space  would  be  occupied  Id 
considering  in  detail  the  objections  to  the  in- 
structions refused  and  modified.  We  find. 
upon  examination,  that  the  fifth  instruction,  to 
which  a  modification  was  made  by  the  court 
instructing  the  jury  on  the  doctrine  of  com 
paratlve  negligence,  should  not  have  been  «o 
modified.  The  doctrine  of  comparative  negli- 
gence is  no  longer  the  law  in  this  state.  Lan- 
ark V.  Dougherty,  158  III.  163;  Pennsyhania 
Coal  Co.  V.  Kelly,  156  III.  9.  It  appears, 
however,  that  in  the  12th  instruction  asked 
by  defendant  below,  and  given  by  the  court, 
the  jury  were  instructed,  in  substance,  the 
same  as  by  the  5th  instruction  after  its 
modification  by  the  court.  In  the  12th  in- 
struction referred  to,  the  jury  were  told  that  if 
they  believed,  from  the  evidence.  th«i  both  the 
plamtiff  and  motorman  were  guilty  of  negli 
gence  contributing  to  the  injury,  they  should 
find  their  verdict  against  the  plaintiff,  unless 
they  believed  that  the  plaintiff's  negligence  wa> 
slight  and  that  of  the  motorman  was  gross  in 
comparison.  While  it  was  not  proper  for  the 
court  to  make  the  modification  of  the  5th  in- 
struction, appellant  is  not  now  in  a  position  to 
complain  of  such  modification,  from  the  fact 
that  it,  by  the  12th  instruction,  asked  the  court 
to  instruct  the  jury  that  such  was  the  law. 
The  nine  instructions  given  by  the  court  to  the 
jury  for  appellant  fully  covered  the  law  and  the 
facts  in  the  case.  There  is  no  reversible  error 
in  the  refusal  or  modification  of  instructions. 

It  is  strongly  urged  by  appellant  that  certain 
remarks  of  counsel  for  appellee  on  the  trial  <^f 
this  case  were  such  as  should  cause  a  reversal 
of  this  judgment.  We  have  examined  the  rec- 
ord very  carefully,  and  while  we  find  the  re- 
marks and  acts  of  counsel  which  are  objected 
to,  were  not  of  the  character  a  trial  court 
should  permit,  we  are  not  prepared  to  look  at 
them  with  the  degree  of  seriousness  that  coun- 
sel for  appellant  urge  in  their  brief.  We  have 
frequently  said  that  it  is  the  duty  of  the  trial 
court  to  control  counsel,  in  the  conduct  of  a 
trial  and  in  the  argument  of  a  case,  within  rea- 
sonable bounds.  It  is  not  always  possible  to 
bring  before  this  court  the  expression  of  coun- 
sel in  making  objectionable  remarks,  and  the 
acts  of  counsel  in  connection  therewith,  so  that 
what  might  in  the  trial  court  be  extremely  im- 
proper is  not  presented  to  us  with  the  same 
force.  We  are  not  able  to  see,  after  bavins 
carefully  examined  this  record,  that  the  re 
marks  and  conduct  of  counsel  for  appellfT? 
were  such  as  in  themselves  should  call  for  a 
reversal  of  this  judgment. 

Finding  no  error  of  law  in  this  record,  tht 
judf/tnent  of  the  Appellate  Court  for  the  Fimt 
District  is  affirmed. 

Rehearing  denied. 
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MISSOURI  SUPREME  COURT  (Id  BanQ>. 


ROGERS     &     BALDWIN     HARDWARE 
COMPANY,  Appt., 

V. 

CLEVELAND  BUILDING  COMPANY  et 
aL  and  JARVIS-CONKLING  MORT- 
GAGE  TRUST  COMPANY  et  al,,  Bespts. 


(. 


.Mo.. 


.) 


1.  The  appointment  of  a  receiver  by  a 
Federal  court  alter  a  Judgment  estab- 
Hi^tifiiy  a  mechanic's  Uen  against  specific 
property  and  directing  a  sale  of  it  to  satisfy  the 
demand  will  not  defeat  the  right  of  the  lien  claim> 
ants  to  have  the  property  sold  on  execution  under 
the  judgment. 

2.  A  flherilTs  sale  for  $S60t  of  property 
worth  ftrom  $40,000  to  $60,000,  under  a 
description  so  misleading  that  the  sherllf  did  not 
know  what  property  he  was  selling,  on  account 
of  which  he  failed  to  give  notice  according  to  his 
custom  to  mortgagees,  together  with  the  fact 
that  they  had  paid  off  or  compromised  other  liens 
on  the  property  and  supposed  that  all  were  thus 
satisfied,  may  be  set  aside  on  the  application  of 
such  mortgagees,  although  the  owner  of  the  fee 
of  the  property,  who  Is  insolvent,  does  not  com- 
plain. 

(Barclay,  J.,  dissents,) 

(February  5. 1896.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Greene  County  set- 
ting aside  a  sale  to  enforce  a  mechanic's  lien 
upon  motion  of  respondents,  mortgagees  of  the 
property.     A  firmed. 

The  facts  are  stated  in  the  opinions. 

Afessi's,  Massey  A  Tatlow,  for  appellant: 

Thia  case  must  be  governed  by  the  rule  that 
refers  to  the  conflict  of  jurisdictions  of  courts 
of  co-ordinate  jurisdiction,  which  is,  that 
whichever  court  first  acquired  jurisdiction  over 
the  property  in  question— by  either  taking 
actual  and  physical  possession  of  the  properly 
through  its  arm  (its  receiver),  or  constructive 
possession  by  a  proceeding  in  rem,  or  a  quasi 
proceeding  in  rem,  such  as  attachments,  me- 
chanics' liens,  action  to  foreclose  mortgages  or 
establish  other  liens,  such  court  draws  such 
property  to  it  for  the  purpose  of  such  jurisdic- 
tion and  excludes  it  from  the  jurisdiction  of 
any  other  co-ordinate  court  as  completely  and 
as  fully  as  if  such  property  was  beyond  the 
territorial  jurisdiction  of  such  court. 

BeidriUerv.  Elizabeth  Oil  Cloth  Co.  112  U.  S. 
294,  28  L.  ed.  729;  Mack  v.  Winslato,  59  Fed. 
Rep.  316,  16  TJ.  S.  App.  602;  Gates  v.  Buckt, 
53  Fed.  Rep.  961, 12  U.  S.  App.  69;  Oaylordv. 
Ft.  Wayne,  M.  &  G.  R.  Co.  6  Biss.  286;  Moran 
V.  Sturges,  154  U.  S.  256,  38  L.  ed.  981;  Cole  v. 
Oil-  Well  Supply  Co.  57  Fed.  Rep.  534;  Seihel  v. 
Simeon,  62  Mo.  255;  Peale  v.  Phipps,  55  U.  8. 
14  How.  368,  14  L.  ed.  459;  Hagan  v.  Lucas, 
85  U.  8.  10  Pet.  400,  9  L.  ed.  470;  WiUiams  v. 
Benedict,  49  U.  S.  8  How.  107,  12  L.  ed.  1007; 
PuUiam  v.  Osborne,  58  U.  8.  17  How.  471,  15 


Note.— The  above  case  represents  an  interesting 
phase  of  the  subject  of  exclusive  jurisdiction  in 
case  of  receiverships.  As  to  general  question,  see 
fwie  to  Ee  Schuyler's  Steam  Tow-Boat  Co.  (N.  Y.) 
20  L.  B.  A.  391. 
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L.  ed.  154;  Taylor  v.  Garryl,  61  U.  8.  20  How. 
588,  15  L.  ed.  1028;  YonUyy.  Lavender,  88  U. 
8.  21  Wall.  276,  22  L.  ed.  536;  People's  Bank 
V.  Winslaw,  102  U.  8.  256,  26  L.  ed.  101;  Covell 
V.  Heyman,  111  U.  8.  176,  28  L.  ed.  390. 

This  action,  being  on  a  mechanic's  lien  under 
the  Missouri  statute,  was  a  quasi  proceeding  in 
rem. 

Boswell  V.  Otis,  50  U.  8.  9  How.  336,  18  L. 
ed.  164;  Cooper  v.  Reynolds,  11  U.  8.  10  Wall. 
308.  19  L.  ed.  931;  Gordon  v.  Torrey,  15  N.  J.. 
Eq.  112,  82  Am.  Dec.  273;  HHdntter  v.  Eliza- 
beth  Oil  Cloth  Co.,  and  Cole  v.  Oil-  Well  Supply^ 
Co.  s^ipra. 

Substituted  process  in  actions  quasi  in  rem, 
can  only  be  sustained  when,  in  the  first  in- 
stance, some  act  is  done  which  gives  the  court 
dominion  over  the  property;  that  is,  by  actual 
possession,  or  a  recorded  levy  that  gives  con- 
structive notice  to  the  world  of  such  dominion. 

Pennoyer  v.  Neff,  95  U.  8.  714, 24  L.  ed.  665; 
Freeman  v.  Alderson,  119  U.  8.  187,  30  L.  ed. 
373:  Cooper  v.  Reynolds,  supra;  The  Rio  Grande 
V.  Otis  {'*TIi€  Rio  Grande"),  90  U.  8.  23  Wall. 
458,  23  L.  ed.  158;  Cole  v.  Cunningham,  133 
U.  8.  116.  33  L.  ed.  543;  Arndt  v.  Griggs,  134 
U.  S.  316,  38  L.  ed.  918. 

As  between  courts  of  concurrent  and  co- 
ordinate jurisdiction  the  court  that  first  ob- 
tains jurisdiction  of  the  controversy,  or  of  the 
property  in  dispute,  must  be  allowed  to  dis- 
pose of  it  without  interference  or  interruption 
from  a  co  ordinate  court. 

United  States,  Riggs,  v.  Johnson  County 
Supers.  73  U.  8.  6  Wall.  196,  18  L.  ed.  776; 
Central  Trust  Co.  v.  South  Atlantic  <fe  0.  R. 
Co.  57  Fed.  Rep.  3;  Sharon  v.  Terry,  36  Fed. 
Rep.  337;  Wickham  v.  HuU,  60  Fed.  Rep.  326; 
Mack  V.  Winslow,  59  Fed.  Rep.  316,  16  U.  8. 
App.  602;  Metzner  v.  Graham,  57  Mo.  410;. 
Patterson  v.  Stephenson,  11  Mo.  832. 

If  a  court  once  acquires  jurisdiction  in  rem 
or  quasi  in  rem,  it  has  a  jurisdiction  to  pro- 
ceed, not  only  to  judgment,  but  to  sale  under 
final  process,  and  give  the  party  litigants  enti- 
tled thereto  the  proper  and  appropriate  fruits 
of  such  litigation. 

United  States,  Riggs,  v.  Johnson  County 
Supers.  73  U.8.  6  Wall.  187,.18  L.ed.  773;  Gates- 
V.  Bucki,  53  Fed.  Rep.  961,  12  U.  8.  App  69; 
Labette  County  Comrs.  v.  United  States,  Moul- 
ton,  112  U.  8.  217,  28  L.  ed.  698;  Davtes  v. 
Corbin,  112  U.  8.  87, 28  L.  ed.  628;  Rosenbaum 
V.  Bauer,  120  U.  8.  450,  30  L.  ed.  748. 

By  section  720  of  the  Revised  Statutes  of 
the  United  States,  the  United  States  courts  are 
prohibited  from  granting  any  injunction  to 
stay  "proceedings  in  the  state  courts,  which 
had  first  acquired  jurisdiction." 

Texas  dh  P.  R.  Co.  v.  Kuteman,  54  Fed. 
Rep.  547,  13  U.  S.  App.  99;  Diggs  v.  Wokott,. 
8  U.  8.  4  Cranch,  179,  2  L.  ed.  587;  Peck  v. 
Jenness,  48  U.  8.  7  How.  620,  12  L.  ed.  8  44; 
Dial  V.  Reynolds,  96  U.  8.  340,  24  L.  ed.  644; 
Parcher  v.  Cuddy  {''The  Mamil"),  110  U.  8. 
742.  28  L.  ed.  313:  Dillon  v.  Kansas  City  S. 
B.  R.  Co.  43  Fed.  Rep.  109;  Fisk  v.  Union  P. 
R.  Co.  10  Blatchf.  520;  Whitney  v.  Wilder,  54 
Fed.  Rep.  554;  Chicaao  Trust  dt  Sav.  Bank  v. 
Bentz,  59  Fed.  Rep.  646. 

If  the  court  issuing  the  process  has  jurisdic- 
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tioD  ID  the  case  before  it  to  issue  that  process, 
and  it  was  a  valid  process  when  placed  in  the 
officer's  hands,  and  in  the  execution  of  such 
process  he  kept  himself  within  the  mandatory 
clause  of  the  process,  then  such  writ  or  proc- 
•ess  is  a  complete  protection  to  him,  not  onlj 
in  the  court  which  issued  it,  but  in  all  other 
<jourt8. 

Buck  V.  Cdbath,  70  U.  S.  8  Wall.  840, 18  L. 
ed.  260;  Conner  v.  Long,  104  U.  S.  228,  2«  L. 
ed.  723;  Covell  v.  Heyman,  111  U.  S.  176,  28 
L.  ed.  890:  Moran  v.  8turge9,  154  U.  S.  256, 
88  L.  ed.  981. 

In  an  action  to  enforce  a  mechanic's  lien, 
jurisdiction  having  once  attached  will  not  be 
devested  by  proceedings  in  bankruptcy  insti- 
tuted subsequent  thereto,  and  execution  can  be 
sued  out  in  such  action  so  commenced  in  the 
state  court,  and  the  property  sold,  without 
f  rst  procuring  leave  from  the  Federal  court, 
and  such  a  sale  will  pass  a  valid  title. 

Seibel  v.  Simeon,  62  Mo.  255;  FtBhtr  v.  Lewis, 
69  Mo.  629. 

MewTB.  Beardsleyt  Oregrory*  ^  Flan- 
nelly  and  White  &  McCammon,  for  re- 
jspondents: 

A  trial  court  has  complete  control  over  its 
own  process,  and  can  set  aside  an  execution 
«ale  on  motion  at  or  before  the  return  term  of 
the  writ. 

HoUhour  V.  Meer,  59  Mo.  484;  American 
Wine  (Jo.  v.  Scholer,  85  Mo.  496:  St.  Louis  v. 
Brooks,  107  Mo.  380;  McKee  v.  Logan,  82  Mo. 
524;  Ex  parte  James  dk  Ray,  59  Mo.  280. 

Where  gross  inadequacy  of  price  is  coupled 
with  accidents,  mistakes,  or  misapprehension 
^^used  by  a  purchaser  or  others  interested  in  a 
sale  or  by  the  officer's  conduct,  the  court  will 
set  aside  the  sale. 

Cole  County  v.  Madden,  91  Mo.  615;  Walters 
V.  Hermann,  99  Mo.  529;  Hannibal  <fe  St.  J, 
R.  Co.  V.  Broken,  48  Mo.  294;  Bouldin  v. 
Eitart,  68  Mo.  880;  Knoop  v.  Kelsey,  121  Mo. 
648;  Cobb  v.  Day,  106  Mo.  800;  McKee  v.  Lo- 
gan,  82  Mo.  524. 

The  presumptions  are  all  in  favor  of  the 
correctness  of  the  finding  of  the  court  below, 
who  had  the  witnesses  before  him  and  was 
better  able  to  determine  all  the  facts. 

Waddell  v.  Williams,  50  Mo.  216;  State, 
Reid,  V.  OHfflth,  .68  Mo.  545;  Eidemiller  v. 
Kump,  61  Mo.  344. 

The  property  was  at  the  time  of  the  levy 
and  sale  under  the  execution  in  the  possession 
of  the  Federal  court  through  its  receiver,  and 
the  burden  devolved  upon  defendants  in  the 
motion  to  show,  even  upon  their  own  theory 
of  the  case,  that  the  levy  and  sale  were  under 
and  by  virtue  of  proceedings  in  which  a  court 
of  co-ordinate  jurisdiction  with  the  Federal 
court  had  first  assumed  jurisdiction  of  the 
property  itself.  This  necessitates  the  proof  of 
a  valid  judgment  upon  which  to  rest  the  levy 
and  sale. 

Since  the  proceedings  were  before  a  justice 
of  the  peace  in  a  statutory  proceeding  to  en- 
force a  mechanic's  lien,  no  presnmptions  will 
be  indulged  in  favor  of  his  jurisdiction. 

Ewing  v.  Donnelly,  20  31o.  App.  6;  Corri- 
gan  v.  Morris,  48  Mo.  App.  456;  State  v.  Metz- 
ger,  26  Mo.  65;  McCloon  v.  Beattie,  46  Mo.  391; 
Rohland  v.  .SY.  Louis  d>  S.  F.  R.  Co.  89  Mo. 
180;  Sanderson  v.  Fleming,  87  Mo.  App.  595; 
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MeKelvey  v.  Wonderly,  26  Mo.  App.  681;  BiU 
V.  St.  Louis  Ore  dt  S.  Co.  90  Mo.  108;  Brand- 
enbvrger  v.  EasUy,  78  Mo.  659;  LecouUnir  v. 
Peters,  57  Mo.  App.  449;  Bailey  v.  Cook,  8 
Mo.  App.  565. 

The  evidence  failed  to  show  the  jusHoe  of 
the  peace  had  jurisdiction,  because  there  was 
no  showing  of  a  proper  service  on  the  parties 
to  the  contract  under  which  work  was  done. 

Wibbing  v.  P&toers,  25  Mo.  599:  Weseoti  v. 
Bridwell,  40  Mo.  146;  Steinmann  v.  Strimple, 
29  Mo.  App.  482;  Johnson- Frazier  Lumber  Co. 
V.  Schuler,  49  Mo.  App.  90. 

The  levy  upon  and  sale  of  the  property 
while  in  the  possession  of  the  Federal  court 
made  such  levy  and  sale  void. 

Wiswall  V.  Sampson,  55  U.  S.  14  How.  82. 
14  L.  ed.  822;  Ellis  v.  Vernon  lee  L,  dk  W.  Co. 
86  Tex.  109;  WaUing  v.  MiUer,  108  N.  Y.  173J; 
Harrison  v.  Waterberry  (Tex.)  27  S.  W.  110; 
Robinson  v.  Atlantic  d  O.  W,  R  Co.  66  Pa. 
160;  Brady  v.  Johnson,  75  Md.  445,  20  L.  R 
A.  787;    Walker  v.  Flint,  2  McCrarj*,  841. 

The  jurisdiction  of  the  justice  of  the  peace 
in  the  suit  brought  before  him  for  the  enforoe- 
mentof  a  mechanic's  lien  in  no  wise  prevented 
the  Federal  court  from  entertaining  jurisdic- 
tion of  a  suit  for  the  foreclosure  of  a  mort- 
gage upon  the  premises,  and  from  the  appoint- 
ment of  a  receiver  in  that  case  to  take  posses- 
sion of  the  property. 

Wilmer  v.  Atlanta  dh  R.  Air  Line  B.  Co.  2 
Woods,  C.  C.  409;  Moran  v.  Stvrges,  164  U. 
8.  256,  38  L.  ed.  988:  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.  112  U.  S.  294,  28  L.  ed.  799; 
Buck  V.  CoWath,  70  U.  8.  3  WaD.  348.  18  L. 
ed260. 

Buri^sfl*  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  transferred  to  the  court  in 
banc,  after  an  opinion  reversing  the  judgment 
had  been  rendered.  We  adopt  the  statement 
of  facts  therein  made,  as  well  also  as  the  first 

garagraph  of  the  opinion  by  our  learned 
irotber  Barclay.  They  are  as  follows: 
'*The  questions  to  be  determined  on  this  ap- 
peal arose  upon  a  motion  in  the  circuit  court 
to  set  aside  a  sheriff's  sale,  which  motion  the 
court  sustained.  The  plaintiffs  appealed,  after 
having  taken  proper  steps  to  give  the  trial 
court  opportunity  to  review  its  ruling,  and 
saving  the  evidence  and  all  exceptions,  in  the 
usual  way.  The  original  cause  in  which  the 
motion  appears  is  entitled:  *W.  C.  Rogers 
and  A.  A.  Baldwin,  Composing  the  Firm  of 
Rogers  &  Baldwin  Hardware  Co.,  Plain tifh^ 
V.  The  Cleveland  Building  Co.,  A.  B.  Craw- 
ford. John  D.  Porter,  Seth  Tuttle.  Marion 
Davis.  W.  H.  Keyser,  Owners,  and  JarTi9- 
Conkling  Mortgage  Trust  Co..  Mortragees,  and 
Samuel  M.  Jarvis.  Trustee,  W.  W.  Baldwin. 
Mortgagee,  B.  U.  Massey,  Trustee,  Defend- 
ants.' Stated  first  in  the  shortest  form  the  case 
is  this:  Plaintiffs  obtained  a  judgment  against 
the  owners  of  the  Baldwin  theater  or  open 
house  property  for  a  small  amount,  and  of 
lien  against  the  property  under  the  mecbanic's 
lien  law.  A  special  execution  issued  on  that 
judgment,  and  the  property  was  sold  by  the 
sheriff.  Mr.  McAfee  became  the  purchaser, 
as  trustee,  on  behalf  of  the  plaintiflts  and  other 
holders  of  liens  against  the  building  for  work 
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und  materials  furnished  towards  its  coostruc- 
tioD.  Before  the  saie,  but  after  the  jud^rment 
-of  lien,  Judge  Philips,  at  chambers,  as  judge  of 
the  United  btates  circuit  court  for  the  western 
district  of  Missouri,  appointed  a  receiver  of  the 
theater  property,  in  the  suit  of  Lubbock  etal., 
plaintiffs,  v.  Marion  Davis,  Ellen  Davis,  and 
A.  B.  Crawford,  defendants,  to  foreclose  a 
mortgage  upon  the  same  property.  The  order 
of  appointment  was  of  wide  reach,  and  is  said 
to  be  a  barrier  to  the  execution  of  the  mechan- 
ic's lien  judgment,  pending  the  receivership. 
The  plamtiffs  in  this  case  are  not  named  as 
parties  to  the  proceeding  in  the  Federal  court. 
After  the  sale  under  the  execution  on  the  me- 
chanic's lien  judgment,  the  Jarvis-Conkling 
Mortgage  Trust  Company  and  Samuel  N. 
Jarvis  fUed  in  the  state  court  the  motion  which 
is  the  basis  of  this  appeal.  The  principal 
grounds  of  the  motion  are  that  the  sale  was 
an  interference  with  the  receivership  of  the 
property  established  by  the  Federal  court,  and 
was  hence  void.  There  are  other  reasons  as- 
signed in  the  motion  which  will  be  mentioned 
further  on. 

"Passing  now  to  some  of  the  necessary  par- 
ticulars of  the  case,  it  will  be  convenient  to 
keep  the  following  dates  in  view:  September 
9,  1891,  date  of  mortgage  sought  to  before- 
closed  in  the  Lubbock  Case  in  the  Federal 
<:ourt:  December  5.  1891,  beginning  of  plain- 
tiff's lien  account;  March  5,  1892,  close  of  lieu 
Account;  May  1,  1892,  notice  of  lien;  May  31, 
1892,  lien  filed  in  the  circuit  clerk's  office; 
August  17,  1892,  plaintiffs'  mechanic's  lien 
suit  begun;  September  20.  1892,  judgment  in 
mechanic's  lien  suit  for  $87.86,  andof  lien; 
March  18,  1893,  transcript  of  the  judgment 
filed  in  circuit  clerk's  office;  March  16,  1H94, 
petition  for  receiver  in  Federal  court;  March 
17, 1894,  receiver  appointed  by  Judge  Philips; 
March  19,  1894,  receiver  took  possession  of 
the  property;  October,  1894,  special  execu- 
tion issued  from  circuit  court  on  mechanic's 
lien  judgment,  returnable  to  January  term, 
1895;  November  23, 1894,  sale  on  special  ex- 
ecution, property  bought  by  Mr.  McAfee; 
December  15,  1894,  sheriff's  deed  recorded; 
January  14,  1895,  motion  filed  to  set  aside 
sale;  January  28,  1895,  motion  sustained,  sale 
set  aside.  Atbough  the  mortgage  first  above 
mentioned  ostensibly  antedates  t^e  opening  of 
the  lien  account,  it  seems  that  the  bonds  (for 
$49,000)  secured  by  it  were  placed  later. 
When  that  mortgage  was  recorded  does  not 
^appear.  The  investigation  of  the  facts  in  re- 
gaixl  to  that  instrument  was  cut  short  at  the 
hearing  by  an  admission  by  one  of  the  attor- 
neys for  the  motion,  who  conceded  that  the 
Mien  part'  of  the  judgment  (under  which  the 
sale  took  place)  was  a  prior  lien. 

"The  proceeding  to  enforce  plaintiffs'  me- 
chanic's lien  was  begun  before  a  local  justice 
of  the  peace,  after  the  filing  of  the  lien  in  the 
-circuit  clerk's  office,  according  to  law.  Rev. 
Stat.  1889,  §  6161.  The  defendants  in  that 
original  cause  were  the  parties  named  as  such 
at  the  outset  of  this  opinion.  The  moving 
parties  in  the  present  motion  are  the  trust  com- 
pany and  the  trustee,  Mr.  Jarvis,  both  de- 
fendants in  that  case.  Five  of  the  defendants 
were  personally  served;  the  others(includingthe 
*tru8t  company  and  Mr.  Jarvis)  were  ultimately 
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brought  in  by  posting  advertisements,  as  pre- 
scribed in  such  cases.  Id.  §  6168.  The  jus- 
tice's judgment  refers  to  the  mortgage  or  cU^d 
of  trust  in  which  Mr.  Jarvis  was  trustee  for 
the  Jarvis-Conkling  Trust  Company,  and  finds 
plaintiffs'  demand  (for  the  amount  of  judg- 
ment rendered  against  the  owners)  to  be  para- 
mount to  the  mortgage,  and  adjudges  that  it  is 
a  lien  on  the  property  described,  including  the 
estate  or  interest  of  these  defendants.  A  tran- 
script of  that  judgment  was  duly  filed  in  the 
circuit  clerk's  office,  and  the  execution  sale 
now  in  question  took  place  upon  process  is- 
sued for  the  circuit  court  upon  that  judgment. 
No  appeal  from  the  latter  was  ever  taken,  and 
the  judgment  became  final  in  due  time. 

The  order  made  by  Judge  Philips  in  the 
foreclosure  suit  is  quite  long,  and  need  not  be 
fully  recited  now.  Its  substance  is  that,  upon 
a  hearing  before  the  judge  at  chambers,  Mr. 
Jewell  was  appointed  receiver  for  the  United 
States  circuit  court  for  the  western  district  of 
Missouri,  and  directed  to  take  immediate  pos- 
session of  the  property  (which  was  describ^), 
and  to  'carry  on  the  business  connected  with 
said  opera  house,  and  carry  out  contracts  al- 
ready made  by  the  respondent  A.  B.  Crawford 
in  connection  with  said  opera-house  business 
and  the  procurement  of  amusement  enterprises 
therefor,  to  make  new  contracts  in  that  re- 
pect,'  etc.  The  usual  directions  in  regard  to 
funds  and  accounts  were  included.  The  re- 
ceiver was  authorized,  among  other  things,  to 
pay  'any  sums  necessary  for  the  payment  of 
taxes,  or  which  from  time  to  time  may  be  re- 
quired to  save  from  sale  or  sacrifice  the  said 
real  property.'  The  order  further  declared 
'that  the  respondent  A.  B.  Crawford,  his 
agents,  employees,  and  all  other  persons, 
whether  claiming  through  or  under  him,  or 
otherwise,  are  hereby  enjoined  and  restrained 
from  attaching,  seizing,  lev3^ing  upon,  or  other- 
wise taking  or  interfering  with  any  of  the 
property  aboved  described,  or  with  the  said  re- 
ceiver in  his  possession,  control,  and  manage- 
ment of  the  said  property. 

"Other  facts  will  be  stated  in  the  course  of 
the  opinion,  in/^nnection  with  some  subordi- 
nate ix>ints  on  which  they  bear. 

"1.  The  chief  issue  concerns  the  relation  of 
the  original  lien  case  to  the  receivership  in  the 
Federal  court.  It  will  been  seen  that,  by  the 
terms  of  the  oi-der  appointing  the  receiver,  'all 
persons,'  whether  claiming  through  the  de- 
fendant Crawford  'or  otherwise,*  were  en- 
joined from  "attaching,  seizing,  levying  upon, 
or  otherwise  taking  or  interfering  with  any  of 
the  property.'  etc.  This  language  might  reach 
the  proceedings  under  the  lien  execution  in  the 
state  court  against  this  property.  But  if  the 
property,  at  the  time  that  order  was  made,  had 
been  already  subjected  to  the  judicial  control  of 
the  state  courts,  which  had  not  yet  concluded 
their  action  upon  the  property,  then  the  Fed- 
eral order  might  be  disregarded  by  'all  persons* 
(not  parties  to  the  foreclosure  suit,  at  least) 
who  were  entitled  to  demand  the  exercise  of 
the  state  court's  jurisdiction  upon  said  property. 
The  question  is  whether  or  not  the  mechanic's 
lien  proceedings  subjected  the  theater  property 
to  the  judicial  power  of  the  state  courts  until 
that  jurisdiction  was  exhausted,  so  that  no 
other  court  might  meanwhile  remove  the  prop- 
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erty  from  the  control  necessary  to  make  the 
use  of  that  jurisdiction  effective.  The  comity 
which  shouM  govern  the  actions  of  courts  of 
concurrent  Jurisdiction  in  such  circumstances 
has  passed  mto  a  rule  of  law,  now  generally 
recognized  in  the  United  States,  and  which  has 
been  thus  stated  by  the  highest  Feileral  tribu- 
nal: 'When  the  object  of  the  action  requires 
the  control  and  dominion  of  the  property  in- 
volved in  the  litigation,  that  court  which  first 
acquires  possession,  or  that  dominion  which  is 
equivalent,  draws  to  itself  the  exclusive  right 
to  dispose  of  it,  for  the  purposes  of  its  jurisdic- 
tion.' Beidritter  v.  Elizabeth  Oil  Cloth  Co. 
(1884)  112  U.  S.  805,  28  L.  ed.  788.  The 
proper  application  of  this  rule  to  the  facts  in 
judgment  depends  somewhat  on  the  nature  of 
the  mechanic's  lien  suit.  Such  suits  in  this 
state  are  regulated  by  positive  law,  which 
clearly  indicates  their  nature.  An  action  to 
enforce  such  a  lien  deals  with  certain  described 
property,  against  which  the  lien  i^  claimed, 
and,  upon  establishment  of  the  claim,  judg- 
ment goes  first  against  the  principal  debtor,  on 
the  account.  The  amount  ascertained  to  be 
due  is  then  adjudged  a  lien  on  the  specific 
property,  and  a  special  execution  thereafter 
issues,  directing  a  sale  of  the  identical  property 
to  satisfy  the  demand.  Whether  such  an  ac- 
tion (so  far  as  it  concerns  the  realty)  should  be 
regarded  as  in  rem  or  be  placed  in  the  class 
which  some  jurists  have  described  as  'quasi  in 
rem*  we  do  not  stop  to  inquire.  The  true  in- 
quiry is  whether  the  action  deals  with  the 
property  it  seeks  to  affect  in  such  a  specific 
and  dennite  manner  as  necessarily  to  withdraw 
the  property  from  the  exclusive  control  of 
other  courts  while  the  action  is  pending.  We 
think  it  does,  and  that  such  is  the  plain  effect 
of  the  Missouri  statutes  goveminc  that  action. 
Rev.  Stat.  1889,  §§  6159-6167,  6705-6729. 
The  jurisdiction  of  the  state  courts  (having  at- 
tached to  the  property  a  long  time  before  the 
suit  in  the  Federal  court  began)  was  not  ex- 
hausted by  the  rendition  of  the  judgment  of 
lien.  The  ultimate  process  (in  this  instance, 
of  special  execution)  needed  to  make  the  judg- 
ment fruitful  was  an  essential  part  of  the  exer- 
cise of  power  comprehended  in  the  term  'ju- 
risdiction.* A  grant  of  power  is  considered  to 
include  the  use  of  all  incidental  powers  neces- 
sary to  make  the  principal  grant  effective. 
Broom,  Legal  Maxims,  8th  Am.  ed.  pp.  479. 
486:  State,  McLorinan.  v.  Ryno  (1887)  49  N.  J. 
L.  608.  In  a  leading  Federal  case  it  was  said 
that  'process  subsequent  to  judgment  is  as  es- 
sential to  jurisdiction  as  process  antecedent  to 
judgment,  else  the  judicial  power  would  be  in- 
complete and  entirely  inadequate  to  the  pur- 
poses for  which  it  was  conferred.'  United 
States,  Riggs.  v.  Johnson  County  Svpers.  (1867) 
73  U.  S.  6  Wall.  187,  18  L.  ed.  774.  The  sub 
ject  of  the  mechanic's  lien  suit  (namely,  the 
opera-house  property)  was  thus  plainly  within 
the  control  of  the  state  courts,  and  neither  the 
appointment  of  the  receiver  nor  the  order  then 
made  withdrew  the  property  from  that  control. 
The  establishment  of  the  receivership  did  not 
transfer  the  title  to  the  property,  nor  did  it  de- 
vest liens  alrea^  fixed  upon  it.  To  hold  that 
such  was  the  effect  of  a  proceeding  to  which 
the  lien  claimants  were  not  parties  would  be  to 
deprive  them  of  their  rights  in  the  property 
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without  a  bearing,  which  we  certainly  decline 
to  do.  As  the  learned  Federal  judge  had  no 
authority  or  jurisdiction  to  take  the  property 
out  of  the  judicial  control  of  the  state  courts  in 
the  manner  attempted  in  said  order,  it  follows- 
(if  his  order  is  to  be  construed  as  having  that 
effect)  that  it  is  void  and  of  no  force,  as  to  the- 
rights  of  the  lien  claimants  in  process  of  asser- 
tion in  the  state  court.  In  Gates  v.  Bvcki 
(1898)  12  U.  S.  App.  69,  4  C.  C.  A.  116.  and 
58  Fed.  Rep.  961,  the  Federal  court  of  appeal* 
of  this  circuit,  by  Judge  Shiras.  declared  that, 
'this  property  being  thus  in  the  custody  of  the 
state  court  m  proceedings  intended  to  affect 
the  title  and  control  the  disposition  of  the  same, 
the  property  was  for  the  time  being  withdrawn 
from  the  jurisdiction  of  the  Federal  court,  and 
when  the  foreclosure  suit  was  filed  in  that 
court  it  could  not  and  did  not  bind  or  reach  th^ 
property,  because  the  same  was  not  then  within 
the  plane  of  Federal  jurisdiction.'  12  U.  8. 
App.  81.  4  C.  C.  A.  116,  and  58  Fed.  Rep.  961. 
The  above  ruling  was  made  in  a  case  wherein 
the  jurisdiction  of  the  Federal  court  was  chal- 
lenged by  appropriate  moves  io  that  court 
But  if  the  principle  announced  in  it  is  sound, 
as  we  believe  it  to  be,  it  is  not  essential  for  the 
lien  claimants  to  go  into  the  Federal  court  to 
secure  the  recognition  of  that  principle.  It  is 
one  of  those  rules  of  'general  jurisprudence.' 
binding  alike  on  Federal  and  state  tribunals. 
It  follows  that  the  ruling  of  the  trial  court  on 
the  motion  to  set  aside  the  sale,  in  so  far  as 
it  is  referable  to  the  pendency  of  the  receiver- 
ship proceedings,  was  erroneous." 

2.  The  next  question  is  as  to  the  correctness 
of  the  ruling  of  the  court  in  setting  aside  the 
sheriff's  sale.  That  the  court  had  control  ot  its 
own  process  and  the  power  to  set  aside  the  sale 
if  there  was  gross  inadequacy  of  price,  and  the 
interests  of  the  movers  are  injuriously  affected 
by  the  sale  if  they  were  by  mistake  or  misap- 
prehension prevented  from' attending  it  or  pre- 
venting it,  we  think,  is  well-settled  law.  It  is 
equally  well  settled  that  inadequacy  of  price 
alone  will  not  justify  the  setting  aside  of  a  ju- 
dicial sale,  and  the  court  so  declared:  but  when 
the  inadequacy  of  price  is  very  great,  as  in  the 
case  at  bar.  slight  circumstances  tending  to 
show  that  interested  parties,  such  as  mort- 
gagees, were  misled,  or  by  accident  or  mistake 
prevented  from  attending  the  sale  or  prevent- 
ing it.  will  justify  its  being  set  aside.  While 
the  court  declared,  as  a  matter  of  law,  "thai 
inadequacy  of  consideration,  however  groes,  is 
not  sufficient  ground  of  itself  to  set  aside  the 
sale,"  it  did  set  it  aside;  and  it  may  reasonably 
be  inferred  therefrom  that,  in  its  opinion,  there 
were  other  facts  in  evidence  which  justified  it 
in  90  doing.  The  execution  under  which  the 
sale  was  made  was  a  transcript  execution,  is- 
sued by  the  clerk  of  the  circuit  court  of  Greece 
county  on  the  transcript  of  a  judgment,  ren- 
dered  before  a  justice  of  the  peace  of  said 
county,  enforcing  a  mechanic's  lien  against  the 
property  in  question  in  favor  of  Rogers  & 
Baldwin  Hardware  Company  against  the  Cleve- 
land Building  Company.  A.  B.  Crawford.  J. 
D.  Porter.  Seth  Tultle,  Marion  Davis,  and  W. 
H.Keyser,  owners.  The  Jarvis-Conkling  Mort- 
gage Trust  Company,  mortgagees.  Samuel  M. 
Jarvis,  trustee.  W.  W.  Baldwin,  mortgagee, 
and  B.   U.  Massey,  trustee,  were  also  made 
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parties  to  that  suit,  but  do  judgment  was  ren 
dered  agaiost  tbem.  The  execution  could  not 
be  found,  but  must  be  presumed  to  have  been 
in  accordance  with  the  judgment.  The  judg 
ment  after  describing  the  tract  of  land  by 
metes  and  bounds,  proceeds  as  follows:  "To- 
gether with  the  four-story  brick  .  building 
known  and  designated  as  the  'Baldwin  Opera 
House,'  situated  thererc  and  that  said  land 
and  building  be  cnarged  witn  tut  payment  of 
said  debt.  In  the  notice  of  sale  by  thesherifiP 
no  mention  was  made  of  the  opera  bouse,  other 
than  as  the  "buildings  and  improvements'*  on 
the  land,  although  the  property  was  generally 
known  as  the  "Opera  House  Block."  The 
sheriff  testified  that,  at  the  time  of  the  sale,  he 
did  not  know  that  he  was  selling  the  opera 
house  property.  The  property  had  been  pre- 
viously advertised  for  sale  by  the  sheriff  under 
nine  executions  issued  on  transcripts  of  me- 
chanic's lien  judgments  in  favor  of  different 
parties,  amounting,  in  the  aggregate,  to  about 
$5,000.  The  judgment  creditors  in  those 
cases,  as  well  as  in  this,  were  represented  by 
Capt.  McAfee  as  their  attorney,  the  purchaser 
of  the  property  at  the  sale  in  question.  Those 
judgments  were  all  compromised  or  paid  off 
by  T.  J.  Flannelly ,  who  represented  the  Jarvis- 
Conkling  Trust  Companjr.  J.  T.  White,  one 
of  the  attorneys  for  said  company,  testified 
that,  about  the  time  they  were  paid,  Flannelly 
asked  Capt.  McAfee  if  he  would  not  assign  the 
judgments  which  he  had  paid  off  to  him,  or  to 
his  clients,  and  Capt.  McAfee  said  he  could 
not,  for  the  reason  that  he  had  other  suits  pend- 
ing, but  that,  if  he  would  pay  off  the  claims 
he  had  pending,  "I  will  sell  them  to  you,  but 
it  would  not  be  fair  to  assign  to  you  all  those 
I  have  in  judgment,  and  leave  out  those  that 
•  are  still  pending."  Witness  further  stated  that 
his  recollection  was  that  Mr.  Flannellv  asked 
the  captain  if  those  were  all  the  judgments 
that  he  had,  and  he  answered  that  they  were. 
This  conversation,  or  the  chief  part  of  it,  Capt. 
McAfee  testified  did  not  occur.  White  also 
stated  that  Mr.  McCammon  and  himself  were 
the  attorneys  for  the  mortgage  trust  company 
in  Springfield,  and  represented  it  in  all  the  lit- 
igation about  this  property,  and  the  sheriff 
did  not  notify  them  that  he  had  any  execution 
in  this  matter  at  all;  that  it  was  his  custom  to 
do  so  in  such  cases;  that  the  service  was  had 
by  publication,  and  the  judgment  obtained 
without  their  knowledge.  The  property  was 
worth  from  $40,000  to  $50,000,  and  was  sold 
by  the  sheriff  for  $250.  The  purchaser  repre- 
sented a  number  of  lien  claimants,  whose  de- 
mands, not  then  in  iudgment,  amounted  to 
about  $11,000;  and,  by  an  arrangement  be- 
tween himself  and  them,  they  were  to  share 
the  property  in  proportion  to  the  amount  of 
their  respective  claims. 

While  the  notice  of  sale  was  a  technical  com- 
pliance with  the  law,  it  should  have  given  a 
more  particular  description  of  the  property, 
and  in  failing  to  do  so  was  to  some  extent  mis- 
leading; so  much  so,  in  fact,  that  the  sheriff 
did  not  know  what  property  he  was  selling. 
Herman,  in  his  work  on  Executions  (page  415). 
in  speaking  of  sheriff's  sales  for  inadequacy  of 
price  says:  "A  sale  of  $12,000  worth  of  prop- 
evXy  for  $400  is  strong  ground  for  relief,  es- 
pecially where  the  advertisement  contains  an 
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imperfect  description  of  the  property.  The 
fact  that  the  advertisement  was  so  framed  as 
to  mislead,  so  that  no  one,  not  acquainted  with 
the  premises,  could  have  conjectured  from  the 
advertisement  what  the  property  was  that  was 
intended  to  be  sold,  in  connection  with  the 
fact  that  there  were  no  bidders  at  the  sale  but 
the  purchaser,  and  the  property  was  sold  at  a 
verv  inadequate  price,  makes  a  sale  construct- 
ively fraudulent  against  a  defendant  and  others 
having  liens  on  the  property,  and  constitutes  a 
ground  for  equitable  relief,  although  the  ad- 
vertisement may  have  been  a  technical  com- 
pliance with  the  statute,  so  as  to  vest  a  valid 
title  in  the  purchaser."  Hodgson  v.  Farrell, 
15  N.  J.  Eq.  88.  The  imperfect  description 
of  the  property  in  the  notice  of  sale  should  bt 
taken  into  consideration,  in  connection  with 
other  facts  in  evidence,  in  passing  upon  the 
validity  of  the  sale.  The  weight  of  the  evi- 
dence clearly  showed  that  Flannelly,  as  the 
agent  and  attorney  of  the  mortgage  company, 
was  misled  by  the  supposed  statement  of  Capt. 
McAfee  with  respect  to  the  payment  by  that 
company  of  all  the  lien  judgments  which  he 
represented  against  the  property;  for  it  is  fair 
to  presume  thai  he  would  not  have  paid  all 
others,  and  left  remaining  unpaid  the  judgment 
under  which  the  property  was  sold,  amounting 
to  so  small  a  sum  as  $87.60.  His  object  seems 
to  have  been  to  pay  all  liens  then  in  judgment, 
and  it  is  unaccountable  why  he  did  not  pay 
that,  unless  ho  was  misled  by  what  he  under- 
stood the  statements  of  Capt.  McAfee  to  be 
with  respect  thereto.  We  do  not  undertake  to 
say  that  Capt.  McAfee  was  guilty  of  any  in- 
tentional wrongdoing,  fraud,  or  unfairness  in 
buying  the  property,  and  only  speak  of  mat- 
ters connected  with  the  sale  from  a  legal  stand- 
point. These  facts,  taken  in  connection  with 
the  evidence  of  White  that  the  custom  of  the 
sheriff  was  to  notify  him  with  respect  to  intend- 
ed sales  of  this  property,  and  his  failure  to  do  so 
on  this  occasion,  and  the  inadequate  price  that 
the  property  sold  for,  fully  justified  the  court 
in  setting  the  sale  aside.  Seaman  v.  Riggins, 
2  N.  J.  Eq.  214.  84  Am.  Dec.  200.  The  pur- 
chaser was  attorney  for  plaintiff,  and  was  not 
an  innocent  purchaser.  Uarnesa  v.  Crarehs, 
126  Mo.  283.  Moreover,  the  sheriff,  in  selling 
the  property,  was  the  agent  of  both  plaintiff 
and  defendant,  owing  a  like  duty  to  each,  and 
bound  to  protect  the  interest  of  all  parties  con- 
cerned. It  was  his  duty  to  see  that  the  prop- 
erty was  not  sacrificed,  and  to  that  end  could 
have  returned  the  execution,  "No  sale  for 
want  of  bidders."  Conxcay  v.  Nolle,  11  Mo. 
74;  Shaw  v.  PotUr,  50  Mo.  281;  Bbldswarth  v. 
Shannon,  113  Mo.  508;  Cole  Co.  v.  Madden,  91 
Mo.  585;  State,  Central  Type  Foundry,  v. 
Moore,  72  Mo.  285.  His  failure  to  do  so  can 
only  been  accounted  for  on  the  ground  of  his 
want  of  knowledge  of  the  properly  that  he  was 
selling  and  of  its  value.  His  course  cannot  be 
justified  or  excused  on  the  ground  that  the 
owner  of  the  fee  in  the  property  is  not  here 
complaining,  and  the  mortgagee  is.  That, 
however,  does  not  legalize  the  sale,  which  in 
its  result  is  the  transfer  of  defendant's  prop- 
erty to  the  purchaser  for  about  one  eighteenth 
of  Its  value,  a  merely  nominal  sum.  All  the 
plaintiff  company  is  entitled  to  is  its  debt, 
and  that  end  is  not  defeated  by  opening  the 
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bid  bat  will  certainly  be  attaiDed  if  that  be 
done.  The  plaintiff  suffers  no  loss  if  the  sale 
be  set  aside,  while  the  mortgage  company  lose 
a  large  amount  of  money.  The  object  of  the 
sale  is,  not  to  transfer  the  property  of  the  exe- 
ecution  debtor  to  the  execution  creditor,  "but 
to  pay  the  debt  He  cannot,  therefore,  be  in- 
jured by  any  proceeding  which  has  that  for 
its  object,  and  does  not  cause  any  unnecessary 
delays  or  expense."  LitteU  v.  Zuntz,  2  Ala. 
256,  36  Am.  Dec.  415.  Justice  can  be  but  sub- 
served bv  a  resale  of  the  property,  for  it  can- 
not result  in  any  injury  to  the  purchaser  of 
plaintiffs,  the  purchase  money  being  refunded. 
The  sale,  if  valid  as  against  the  movers,  could 
not  in  any  way  be  legalized  by  reason  of  any 
private  arrangement  between  the  purchaser 
and  his  clients  as  to  how  the  property  was  to 
be  shared  by  him  with  them,  to  which  they 
were  not  a  party. 

Ttie  judgmen  t  it  affirmed, 

Brftce*  Cb.  J.,  and  Sherwood*  Mac- 
Ikrlane*  and  Robinson*  JJ.,  concur. 
Gantt,  J.,  concurs  in  second  and  last  para- 

Sapbs,  but  expresses  no  opinion  as  to  the  first 
arclaj*  J.,  dissents  from  last,  but  concurs 
in  first,  paragraph. 

Barclay*  J.,  dissenting: 

Upon  the  leading  proposition  in  the  case  a 
majority  of  the  court  in  banc  have  adopted 
the  unanimous  opinion  delivered  in  the  first 
division.  But  they  discard  some  of  the 
minor  rulings  announced  in  that  opinion, 
and  conclude  to  affirm  the  circuit  judgment. 
This  change  in  the  result  does  not  seem  to  me 
entirely  satisfactory. 

1.  My  view  still  is  that  the  cause  should  go 
back  for  a  rehearing.  The  reasons  for  that 
view  were  given  in  the  divisional  opinion,  and 
others  will  be  added.  The  opinion  of  the  first 
division  was  as  follows  (omitting  the  passage 
approved  in  the  learned  opinion  of  Judge  Bur- 


"2.  The  defendants  next  insist  that,  as  the 
trial  court  had  control  over  its  process,  it 
might  set  aside  the  execution  sale  on  equitable 
grounds  satisfactory  to  that  court.  It  is  true, 
as  pointed  out  in  Ray  v.  Stobhs  (1859),  28  Mo. 
35.  and  recently  re|)eated  in  Bryant  v.  Russell 
(1895),  127  Mo.  422,  that  a  court,  on  motion  has 
jurisdiction  to  regulate  and  control  the  use  of 
its  own  writs,  so  as  to  see  that  no  injustice  is 
done  by  them.  But  the  exercise  of  its  judg- 
ment upon  such  motions  is  not  beyond  all  re- 
view. The  reasons  assigned  in  such  motions 
must  be  considered  in  determining  the  conclu- 
siveness of  action  thereon  by  the  trial  court 
The  lien  judgment  in  the  case  at  bar  was  ren- 
dered by  a  justice  of  the  peace.  But,  when 
the  transcript  thereof  was  filed  in  the  circuit 
court,  it  came  under  the  control  of  the  latter 
court  for  purposes  relating  to  its  execution. 
Rev.  Stat.  1889,  §  6287.  That  control  includes 
the  power,  on  proper  occasion,  to  set  aside 
sales  on  execution  to  satisfy  such  judgments. 
The  grounds  of  the  motion  in  the  pending 
cause  were  four.  Two  of  them  related  to  the 
proceedings  in  the  Federal  court  The  com- 
ments already  made  dispose  of  them,  so  far  as 
we  are  concerned.  The  first  of  the  two  re- 
maining grounds  was  that  the  sale  was  for  an 
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inadequate  sum;  that  the  defendants,  bringing 
the  motion,  had  no  actual  notice  or  knowledge 
of  the  judgment,  execution,  levy  or  sale  until 
long  after  the  sale;  and  that  the  sheriff  had  a 
custom  (which  he  failed  in  this  instance  to  ob- 
serve) to  notify  interested  parties  or  their  at- 
torneys of  the  demand  of  such  an  execution, 
and  to  thus  give  opportunity  to  pay  the  same. 
The  circuit  judire,  upon  an  instruction,  given 
at  the  close  of  the  evidence  on  the  motion,  de 
clared  that  mere  inadequacy  of  consideratioo 
in  the  sale  was  not  sufficient  ground  to  set  it 
aside.  So  it  is  probable  that  his  order  sus- 
taining the  motion  was  not  based  on  that  ob- 
jection. The  circuit  court  also  excluded  ques- 
tions of  defendants  directed  to  the  point  as  to 
the  sheriff's  custom  to  notify  defendants  in  ex- 
ecution. As  defendants  are  not  in  position  to 
complain  of  that  ruling,  we  need  not  go  into  it 
on  plaintiff's  appeal.  Want  of  actual  knowl- 
edge by,  or  notice  to,  defendants  of  the  pro- 
ceedings to  enforce  the  lien  would  not  alooe 
form  a  just  or  substantial  ground  to  vacate  the 
process  on  a  judgment  for  its  enforcement, 
where  the  proceedings  were  valid  against  col- 
lateral attack,  those  defendants  having  been 
duly  brought  before  the  court  by  constructive 
service,  as  allowed  by  law. 

**3.  The  remaining  ground  of  the  motion  is 
that  the 'sale  was  inequitable,  unjust,  and  con- 
trary to  good  conscience,'  for  the  reason  that 
defendants,  long  after  the  judgment  was  ren- 
dered, and  'before  the  issuance  of  said  execu- 
tion, were  led  to  believe,  and  did  believe,  by 
statements  made  by  said  C.  B.  McAfee  to  the  at- 
torneys, that  there  were  no  other  lien  judgments 
at  said  time  against  said  property  on  bebalf  of 
any  clients  of  his,  and  that  the  sum  of  $5,000, 
which  was  then  paid  to  said  O.  B.  McAfee,  on 
settlement  of  a  large  number  of  lien  judgments 
held  by  his  clients,  then  and  there  seUled  all 
his  lien  claims  and  those  of  his  clients,  which 
at  said  time  were  reduced  to  judgment;  that 
these  defendants  and  their  said  attorneys  were 
thrown  off  their  guard  by  said  statements  of  said 
C.  B.  McAfee,  and  by  reason  of  the  same  did  not 
investigate  as  to  whether  there  were  any  such 
other  judgments,  and  did  not  watch  for  said 
sale,  and  said  property  was  sold  without  their 
knowledge  for  the  grossly  inadequate  sum  of 
$250.'  We  have  examined  the  evidence  care- 
fully on  this  point,  and  find  that  it  does  not 
establish  the  facts  above  alleged.  We  are  un- 
able to  discover  any  proof  of  any  statements 
by  Mr.  McAfee  which  should  reasonably  have 
been  interpreted  by  adverse  counsel  as  charged 
in  the  passage  from  their  motion  above  quoted. 

"4.  Some  minor  objections  to  the  execution 
sale  are  made,  as,  for  instance,  that  there  were 
certain  supposed  irregularities  in  the  lien  judg 
ment  or  proceedings;  but,  on  examination,  we 
find  none  of  those  objections  tenable  or  requir- 
ing special  comment 

"5.  On  the  case  as  it  was  submitted  to  the 
learned  trial  judge,  we  hold  that  he  was  in  er- 
ror in  setting  aside  the  sale.  For  that  reason 
we  shall  reverse  his  order.  As  he  stistained 
the  motion,  the  moving  defendants  bad  no  oc- 
casion to  except  to  the  ruling  (asainst  them  and 
favorable  to  plaintiffs)  excluding  proof  of  a 
custom  of  the  sheriff  to  notify  parties  inter- 
ested before  enforcing  executions,  and  declar- 
ing by  instruction  that  mere  inadequacy  of 
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price  was  not  a  sufficient  ground  to  set  aside 
the  sale.  In  view  of  these  rulings,  to  which 
these  defendants  had  no  need  to  except  (be- 
cause of  the  final  ruling  in  their  favor),  we  are 
unwilling  to  substitute  a  conclusive  ruling  to 
the  contrary,  on  the  record  as  it  now  stands. 
While  the  court's  declaration  (as  to  inade- 
quacy of  price)  is  correct  as  a  general  propo- 
sition, when  applied  to  sheriff's  sales  which 
have  become  final,  it  is  not  more  than  a 
half  truth  as  applied  to  the  review  of  such  a 
sale  upon  motion  made  before  the  sale  has  be- 
come a  finality  under  the  process  on  which  it 
took  place.  It  has  been  expressly  held  in  this 
state  that  it  may  sometimes  be  the  duty  of 
an  officer,  in  charge  of  process,  to  postpone 
such  a  sale,  on  his  own  motion,  in  case  a  gross 
and  unnecessary  sacrifice  of  property  is  threat- 
ened. Conway  v.  Nolte  (1874)  11  Mo.  74; 
State,  Central  Type  Foundry,  v.  Moore  (1880) 
72  Mo.  285.  And  in  cases  where  the  officer 
would  be  warranted  in  postponing  the  sale,  the 
court  itself,  if  the  sale  occurred,  might  set  it 
aside,  upon  prompt  and  timely  application  to 
that  end,  if  the  property  has  been  in  fact  sac- 
rificed by  a  grossly  inadequate  sale,  in  circum- 
stances which  call  for  such  relief  against  the 
abuse  of  the  court's  process.  In  the  present 
case  the  property  sold  for  $250.  It  was  cer- 
tainly not  worth  more  than  $40,000or  $60,000. 
It  was  admitted  that  it  cost  about  the  latter 
sum,  and  there  is  proof  that  it  was  worth  at 
least  $15,000.  It  bore  an  encumbrance  to  se- 
cure $49,000.  There  are  special  facts,  how- 
ever, which  indicate  that  the  purchaser  at  the 
execution  sale  represented  a  large  body  of  lien 
claimants  whose  demands  reached  the  amount 
of  about  $11,000,  and  the  sale  (under  §  6727, 
Rev.  Stat.  1889,  as  well  as  by  their  own  mu- 
tual agreement)  would  inure  to  the  benefit  of 
all  of  them  in  proportion  to  their  demands. 
So  that,  in  effect,  in  view  of  the  insolvency  of 
the  building'company,  the  principal  debtor,  the 
price  may  be  considered  as  substantially  equiv- 
alent to  the  last-named  sum,  which  we  do  not 
think  sufficiently  out  of  proportion  to  the  value 
of  the  property  to  warrant  a  court  in  vacating 
the  sale  on  the  sole  ground  of  inadequacy  in 
the  price.  But  here  the  evidence  "which  the 
court  excluded,  as  to  the  custom  of  the  sher- 
iff to  notify  defendants  in  execution,  might 
have  laid  a  basis  for  the -court's  remedial  dis- 
cretionary  action,  when  coupled  with  great  in- 
adequacy in  the  proposed  price.  Where  in- 
adequacy of  price  (such  as  would  not  alone 
warrant  interference  with  such  a  sale)  is  ac- 
companied with  any  circumstance  of  surprise, 
mistake,  or  even  excusable  neglect,  the  court 
whose  process  is  involved  may,  in  the  exercise 
of  a  sound  discretion,  relieve  against  a  sacri- 
fice of  the  property,  where  such  course  ap- 
rrs  to  be  dictated  by  the  demands  of  justice 
the  particular  case.  Cole  Co.  v.  Madden 
(1887)  91  Mo.  585.  This  may  be  done  on 
timely  motion,  without  resort  to  an  independ- 
ent suit  in  equity. 

**We  hence  reverse  the  decision  upon  the 
motion  to  set  aside  the  judgment,  and  remand 
the  cause,  with  directions  to  rehear  that  mo- 
tion in  conformity  to  the  principles  announced 
in  this  opinion.  Brace.  Ch.  J.,  and  Macfar- 
lane  and  Robinson,  J.  J.,  concur." 

6.  To  the  reasons  given  in  the  above-quoted 
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part  of  the  divisional  opinion,  it  may  be  well 
to  add  a  few  further  observations,  in  view  of 
some  positions  taken  in  the  opinion  of  my 
learned  associate.  Judge  Burgess.  His  opin- 
ion holds  that  the  setting  aside  of  the  execu- 
tion sale  was  a  proper  use  of  the  discretionary 
power  of  the  circuit  judge.  It  is  plain,  from 
the  record  before  this  court,  that  the  circuit 
judge  did  not  intend  to  exercise  his  discretion 
upon  the  facts,  because  be  was  convinced  (as 
his  rulings  show)  that  the  pendency  of  the  re- 
ceivership prevented  a  valid  sale.  All  the 
court  here  differ  with  him  on  that  point,  yet  a 
majority  favor  affirming  the  order  to  set  aside 
the  execution  sale,  nevertheless.  The  propo- 
sition is  undoubtedly  true  that  a  circuit  rul- 
ing should  always  be  sustained  where  it  is 
right,  though  wrong  reasons  may  have 
prompted  it.  But.  where  a  reviewing  author- 
ity undertakes  to  say  that  a  decision  in  the  trial 
court  is  correct  on  discretionary  grounds,  when 
that  decision  was  evidently  based  on  other  and 
untenable  grounds,  the  reviewing  court  should 
at  least  be  very  sure  that  ample  foundation  for 
a  favorable  exercise  of  the  discretionary  power 
(which  was  never  exerted)  exists  in  the  facts, 
and  it  should  also  be  very  sure  that  the  conclu- 
sion announced  accords  with  the  demands  of 
the  situation  which  confronted  the  trial  judge 
in  the  particular  case.  The  application  of  dis- 
cretionary authority  to  set  aside  execution  sales 
by  the  court  out  or  which  the  process  has  is- 
sued is  governed  by  equitable  considerations, 
though  the  form  of  relief  may  be  legal.  On 
motions  directed  to  that  end,  the  court  (though 
the  form  of  action  is  not  changed)  applies 
rules  of  common  fairness  and  justice  accord- 
ing to  the  very  ri^ht  of  the  case,  and  on  such 
terms  as  may  be  just.  Here  the  parties  mov- 
ing to  set  aside  the  sale  are  not  the  primary 
debtors.  They  arc  persons  claiming  rights  in 
the  property  under  a  mortgage,  and  they  pro- 
fess to  have  been  surprised  at  the  sale,  and  to 
have  been  willing  to  pay  the  claim  with- 
out a  sale.  These  facts  arc  emphasized  in 
the  learned  opinion  of  the  court  in  banc.  It 
appears  that  the  moving  defendants  concede 
that  the  plaintiffs'  mechanics'  lien  judgment 
"is  a  prior  lien"  (to  use  the  language  of  their 
admission  in  the  record),  and  that  the  lien 
iudgment  has  become  final  as  to  all  concerned, 
^e  gravamen  of  defendants'  complaint  now 
is  that  they  were  misled  by  Mr.  McAfee  when 
they  were  trying  to  pay  off  all  claims  reduced 
to  judgments.  Should  any  court,  on  such  a 
showing,  set  aside  an  execution  sale,  in  the 
exercise  of  discretion,  without  putting  some 
sort  of  terms  upon  the  parties  moving  for  such 
relief?  Ought  not  the  latter,  in  such  circum- 
stances, to  &  required  to  do  that  equity  which 
their  admissions  concede?  Ought  they  not  to 
pay,  tender,  or  at  least  secure,  the  plaintiffs' 
judgment,  which  the  moving  parties  have  no 
ground  to  contest  (and  do  not  contest),  before 
an  order  for  resale  is  made?  The  trial  judge 
merely  set  aside  the  sale,  without  more.  Even 
the  costs  of  the  first  sale  were  not  required  to 
be  paid  by  the  moving  parties.  Plaintiffs  are 
thus  put  to  the  hazard  of  paying  costs  of  the 
resale,  and  of  the  possibility  of  losing  their 
present  full  security  for  payment.  At  all 
events,  plaintiffs  must  lose  considerable  time, 
now,  in  obtaining  payment  of  their  demand, 
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taougb  the  latter  is  practically  UDdisputed.  It 
seems  to  me  that  a  court,  proceeding  to  deal 
with  the  situation  described  by  this  record, 
should  at  least  require  security  for  plaintiffs' 
judgment  before  setting  aside  the  former  sale, 
m  the  circumstances  nere  shown,  especially 
where  the  chief  ground  of  the  objection  to  the 
former  sale  is  that  these  parties  were  trying 
beforehand  to  pay  the  plaintiffs'  demand.  But 
no  terms  were  ln)i>osed  of  any  sort,  for  the 
manifest  reason  that  the  learned  trial  judge 
thought  the  sale  should  be  vacated  as  an  in- 
terference with  the  Federal  receivership.  Had 
he  reached  or  considered  the  general  equities 
of  the  motion,  he  would,  no  doubt,  have  fully 
recognized  the  soundness  of  these  suggestions 
as  to  the  propriety  of  imposing  reasonable 
terms  on  the  moving  defendants  as  a  con- 
dition to  setting  aside  the  sale.  The  imposi- 
tion of  fair  terms,  in  such  circumstances,  is 
approved  as  well  by  precedents  as  by  the  obvi- 
ous demands  of  justice.  Sawtn  v.  Mount 
Vernon  Bank  (1853)  2  R.  I.  882;  Wiriterson  v. 
Hitefiings  (1895)  18  Misc.  201.  At  the  hearing 
of  this  motion,  Mr.  McAfee,  who  purchased 
the  land  on  behalf  of  the  lien  claimants,  was 
a  witness.  In  the  course  of  his  examination 
be  said:  "If  these  gentlemen  will  pay  my 
clients  to-day,  I  will  deed  them  this  property. 
.  .  .  I  had  the  sale  made  because  I  wanted 
to  bring  these  men  up  to  the  mark  in  some 
way.  ...  If  these  gentlemen  will  just 
pay  off  these  claims,  they  will  own  the  opera 
house."  But  these  gentlemen  were  then  con- 
testing his  purchase  chiefly  on  the  legal  ground 
that  the  receivership  was  an  obstacle  to  its 
consummation,  and  so  they  paid  no  heed  to 
this  polite  invitation  to  pay  off  the  mechanics' 
liens. 

7.  The  pendency  of  the  receivership  and  the 
well-known  power  of  the  Federal  authority 
account  in  a  great  measure  for  the  small  price 
the  property  brought.  But  those  factors  in 
that  result  were  not  chargeable  to  the  me- 
chanics and  materialmen,  or  their  attorneys, 
who  seem  only  to  have  sought  payment  for 
the  labor  and  improvements  upon  the  prop- 
erty. Whoever  bought  in  such  circumstances 
bought  a  certain  lawsuit,  with  its  probable 
terminus  in  the  Supreme  Court  of  the  United 
States.  What  wonder,  then,  that  no  one  bid 
at  the  sale  but  the  lien  claimants,    or  their  at- 


torney to  protect  their  interest?  The  condi- 
tion of  the  property  and  of  its  title  had  quite 
as  much  to  do  with  the  small  price  realiz^  as 
any  of  the  facts  that  have  been  mentioned  as 
warranting  interference  of  the  court  on  discre- 
tionary grounds. 

8.  It  has  been  intimated  that  the  advertise- 
ment was  misleading  because  the  sheriff  says 
he  did  not  know  he  was  selling  the  opera 
house.  The  description  was  used  by  him  Id 
his  published  notice  of  sale,  and  it  so  closely 
resembled  the  one  adopted  in  the  learned  dis- 
trict judge's  order  appointing  the  receiver  that 
no  one  acquainted  with  the  property  could 
have  been  misled.  The  Federal  receiver  was 
manager  of  the  advertising  department  of  the 
paper  in  which  appears  the  advertisement  of 
sale.  It  is  not  likely,  in  such  circumstaoces. 
that  any  fraud  or  secret  sale  was  contemplated 
or  perpetrated  by  the  parties  seeking  to  have 
the  sale  brought  on. 

9.  The  court,  on  a  direct  ruling,  excluded 
evidence  of  the  sheriff's  custom  to  notify 
parties  defendant  in  executions  of  his  demand, 
before  proceedinj^  to  a  sale.  Later  on,  one  of 
the  witnesses  testified  to  such  a  custom.  That 
fact  was  volunteered  by  the  witness  as  part  of 
an  answer  to  this  question :  "Have  youlooked 
in  the  ofRce  of  the  attorneys  for  the  judgment 
creditors,  since  that,  for  it  [namely,  the  lost 
execution]?"  Though  the  evidence  of  the 
custom  thus  came  in,  and  was  not  stricken  out, 
it  is  clear,  from  the  court's  definite  ruling  on 
the  point  at  an  earlier  stage  of  the  hearing,  that 
the  learned  judge  regarded  the  fact  as  irrele- 
vant, and  gave  no  weight  to  it.  It  does  not 
seem  necessary  to  discuss  its  value  to  support 
a  conclusive  judgment  in  this  court  on  a  ques- 
tion properly  referable  to  the  discretion  of  the 
trial  judge. 

All  things  considered,  it  seems  to  me  that  the 
order  setting  aside  the  sale,  without  any  son.  of 
terms  inopoBed  on  the  moving  parties,  should 
not  be  affirmed,  but  that  the  cause  should  l)e 
remanded  to  the  end  that  the  motion  may  be 
reheard  on  its  merits  on  the  circuit,  and  such 
conclusion  be  then  reached  as  the  facts  dis- 
closed may  appear  to  warrant,  in  view  of  the 
ruling  of  ihe  supreme  court  that  the  Federal 
receivership  is,  of  itself,  no  impediment  to  the 
sale. 
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1.   To  defeat  a  mandamus  proceeding 


to  compel  the  inoumt)ent  of  an  office  whose  term 
has  ezi)ired  to  turn  over  the  insiflrnia  of  the  office 
to  an  allefred  successor,  it  must  appear  that  he 
has  a  oulorable  title  to  the  office  and  is  in  pos£e«- 
siOQ  of  it  and  dischargrlngr  the  duties  thereof  un> 
der  a  claim  of  right. 
2.   The  incumbent  of  an  office  cannot* 


NorK.— Mandamus  to  compel  mirrender  of  office. 

I.  Oeneral  doctrine  aoveming. 
II.  Necessity  of  a  demand  and  refusal. 

III.  Effect  of  such  surrender. 

IV.  Sufficiency  of  title  to  support. 
V.  Special  provisions  relating  to. 

VI.  In  the  ctise  of  a  private  corpftration. 
"11.  When  writ  refused. 

a.  Insufficiency  of  facts. 

b.  In  case  of  a  private  party. 

c  When  there  is  another  remedy. 
L.  R.  A, 


VII.— Continued. 

d.  In  the  absence  of  ouster. 

e.  Prima  facie  title. 

f.  Possession  by  an  officer  de  faeio. 
It.  When  the  tttle  is  in  issue. 

h.  Question  of  election. 

i.  Other  relief  sought. 

J.  Relator'^s  oum  act, 
Vni.  English  cases. 

As  to  mandamus  to  compel  the  aooeptance  of  an 
office,  see  note  to  People,  German  Ins.  Oc  v.  Will- 
iams (lil.)  24  L.  R.  A.  488. 
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I  of  the  inellir&blUt  J  of  him  sae- 
r*  hold  over  after  hia  official  term  has 
expired  and  his  sucocesor  haa  been  elected  and 
quaJifled,  unless  such  ioellglbllltjr  has  been  estab- 
lished In  the  manner  prescribed  by  law. 

8.  M«.niianin»  will  lie  to  compel  the  de- 
livery of  the  iiiflii^fiiiai  of  an  office  to  one 
haviner  a  certificate  of  election  thereto,  and  who 
has  qualified  thereunder,  irrespective  of  his  eligri- 
bility. 

4.  The  constitutionality  of  a  statute 
giriner  women  the  rigrht  to  hold  office  will  not  be 
passed  upon  in  a  collateral  proceedlngr. 

(July  20, 1896.) 

A  PPEAL  by  defendaot  from  a  judgment  of 
il  the  Circuit  Court  for  UnioD  County  award- 


ing a  mandamus  to  compel  defendants  to  de- 
liver to  plaintiff  the  insignia  of  the  office  of 
county  superintendent  of  schools.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  D.  Slater  and  B.  Eakin,  for 
app)e)lant: 

When  the  office  is  full  de  facto,  the  proper 
method  of  proceeding  to  oust  the  occupant  is 
by  quo  warranto  and  not  by  mandamus. 

State,  Leeds,  v.  Atlantic  City,  52  N.  J.  L. 
832,  8  L.  R.  A.  698;  Williams  v.  Clayton,  6 
Utah,  86;  New  York  v.  Conover,  5  Abb.  Pr. 
171;  Blackwell,  Tax  Titles,  117;  StaU,  Leal,  v. 
Jones.  19  Ind.  856;  5  Cent.  L.  J.  27. 

A  de  facto  officer  is  one  in  possession  of  the 
office  without  title  but  bv  color  of  right. 

5  Cent.  L.  J.  27;  State  y.  Fritz,  27  La.  Ann. 
689;  Hamlin  v.  Kassafer,  15  Or.  457. 


This  note  is  confined  exclusively  to  the  question 
•of  the  remedy  by  way  of  mandamus  to  compel  the 
Airrender  of  an  office,  and  of  the  books,  papers,  and 
other  doouments  appertaining  thereto,  and  does 
cot  include  that  class  of  cases  wherein  the  surren- 
der of  such  office  and  the  delivery  of  the  tx)oksand 
papers  appertaining  thereto  have  t)een  enforced 
by  proceedings  in  the  nature  of  a  quo  warranto. 

L  Qeneral  doctrine  QoveminQ. 

It  is  the  duty  of  every  public  officer,  at  the  expi- 
ration of  his  official  relation,  to  surrender  to  his 
successor  the  property  of  the  office  which  the  law 
commits  to  his  custody,  as  in  such  property  he  has 
no  individual  rtfirht  or  interest,  the  title  to  it  resid- 
ing in  the  public,  and  of  that  he  is  merely  custo- 
dian during  his  continuance  in  office,  the  duty  is 
ministerial  merely,  no  matter  on  what  officer  it  de- 
volves, and  at  common  law  its  performance  was 
enforceable  by  mandamus.  Thompson  v.  Holt,  ISi 
Ala.  491,  4Sn  (1975). 

When  the  power  haa  been  executed  in  due  form 
it  is  the  duty  of  the  suspended  officer  to  cease  to 
exercise  the  duties  of  his  office,  and  it  is  likewise 
his  duty  to  turn  over  the  books  to  the  appointee 
commissioned  to  perform  the  duties  of  the  office, 
and  if  it  is  not  done  voluntarily  mandamus  is  not 
excluded  or  avoided  by  the  mere  fact  that  there  is 
another  remedy,  the  law  being  that  there  must  be 
no  special  and  adequate  remedy;  and  mandamus  is 
the  only  adequate  remedy  for  preventing  the  con- 
fusion in  government  matters,  particularly  as  the 
Senate,  and  not  the  court,  is  the  body  to  pass  upon 
the  correctness  of  the  action  of  the  executive  so 
long  as  he  keeps  within  the  range  of  power  confided 
to  him.  State,  Atty.  Gen.,  v.  Johnson,  80  Fla.  488« 
4S7,18L.R.  A.410(18fi2). 

Where  the  defendant  is  not  an  officer  de  facto,  it 
is  his  duty  to  surrender  to  the  relator  the  property 
of  the  office  at  the  commencement  of  the  relator^s 
term.   State,  Jones,  v.  Gates,  88  Wis.  684  (1898). 

Mandamus  is  a  writ  to  restore  a  party  to  an  office 
from  which  he  has  been  illegally  ousted,  or  to  put 
him  in  possession  of  one  which  is  illegally  obtained 
from  him.  and  to  cause  its  books,  papers,  etc.,  to  be 
delivered  into  his  possession.  Nelson  v.  Edwards, 
56  Tex.  389  (1881). 

At  common  law  mandamus  was  the  proper  rem- 
edy to  compel  the  transfer  or  delivery  of  the  books, 
records,  papers,  seals,  and  other  paraphernalia  of  a 
public  office  to  the  officer  entitled  to  their  custody, 
and  by  virtue  of  the  wnt  the  surrender  of  public 
belongings  pertaining  to  the  office  could  be  com- 
pelled.  Thompson  v.  Holt,  mxpra, 

la  State  v.  Bruce.  8  Brev.  264,  270, 6  Am.  Dec.  576 
a812).  it  is  stated  to  be  an  established  maxim  of  law 
tbatsuch  writ  is  the  proper  remedy  where  there  is 
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a  specific  legal  right,  and  no  other  specific  legal 
right  and  operative  remedy,  upon  reasons  of  Jus- 
tice and  public  policy,  in  order  to  preserve  order 
and  good  government;  and  where  any  one  has  been 
unlawfully  kept  out,  or  dispossessed,  of  an  office  to 
which  he  is  entitled,  it  lies  to  admit  or  to  restore 
him. 

Many  circumstances  .may  control  the  court  in 
exercising  ita  discretion,  but  where  the  relator 
shows  a  title,  prima  facie  or  otherwise,  the  mere 
fact  that  there  is  another  person  claiming  the  same 
office  will  not  operate,  in  itself,  to  prevent  an  al- 
lowance of  the  writ.  State,  O^Donnel,  v.  Dusman, 
89  N.  J.  L.  677  (1877). 

Mandamus  will  lie  to  command  an  ex  officer,  as  a 
mayor  or  his  deputy,  to  deliver  up  the  books  and 
papers  and  seal  of  office,  and  will  not  be  defeated 
by  a  pretended  exercise  of  the  office  de  facto.  Peo- 
ple, Brewster,  v.  KUduflT,  15  III.  492,60  Am.  Dec.  769 
(1854). 

An  officer  whose  term  has  expired  may  be  com- 
pelled by  mandamus  to  surrender  to  his  successor 
all  records,  books,  and  papers  i)ertaining  to  his  of- 
fice, where  such  officer  on  demand  refuses  to  de- 
liver the  same.  Fasnacht  v.  German  Literary  Asso. 
99  Ind.  133  (1884);  People,  Fuller,  v.  Hilliard,  29  Dl. 
413  (1862);  Warner  v.  Myers.  4  Or.  ?2  (1870);  DriscoU 
V.  Jones.  1  S.  D.  8  (^890);  Lindsey  v.  Luckett,  20 
Tex,  516  (1857). 

It  is  the  proper  remedy  to  compel  one,  who  has 
no  color  of  title  to  an  office,  to  surrender  it  to  one 
who  holds  the  prima  facie  title  to  it.  State,  Moore, 
V.  Archibald  (N.  D.)  66  N.  W.  284  (1896). 

And  in  the  absence  of  express  statutory  author- 
ity, it  is  the  only  practicable  remedy  to  instate  a 
claimant  in  office,  and  obtain  the  records  and  pa- 
pers thereof.  State,  Butler,  v.  Oallahan,  4  N.  D. 
48ia805). 

It  is  the  proper  remedy  where  one  is  lawfully  en- 
titled to  the  office.  Metsker  v.  Neally,  41  Kan.  122 
C1888). 

Where  the  order  directing  mandamus  to  issue  for 
the  surrender  of  the  books  and  papers  belonging  to 
an  office  is  unqualified,  it  is  a  peremptory  mandam- 
us and  Is  not  the  subject  of  an  appeal  because  final 
in  its  character.  Harwood  v.  Marshall,  9  Md.  83 
(1856),  Affirmed  10  Md.  451  (1857). 

But  it  has  been  held  that  the  writ  should  issue  in 
the  flrRt  instance  in  an  alternative  form,  and  that 
an  order  on  petition  directing  a  peremptory  writ 
will  be  reversed  upon  appeal.    Tbid. 

It  is  well  settled  that  mandamus  will  lie  to  com- 
pel the  delivery  of  the  books  and  papers  belonging 
to  the  office  upon  refusal  after  demand  therefor, 
where  the  relator  holds  an  uncontested  title  to  a 
public  office,  or  his  title  has  been  adjudicated  and 
finally  established  by  a  competent  tribunal,  and  he 
is  in  possession  of  the  office.   State,  Cannon,  v. 
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Color  of  right  may  be  by  holdiog  over  after 
his  term  has  expired. 

If  the  office  is  full  de  facto  mandamus  will 
not  remove  the  occupant,  but  quo  warranto 
might  be  resorted  to. 

King  v.  Oxford,  6  Ad.  &  El.  849;  Shortt, 
Mandamus,  p.  122;  People,  Dolan,  v.  Lane,  55 
N.  Y.  217;  People,  Faile,  v.  Ferris,  76  N.  Y. 
826;  Duane  v.  McDonald,  41  Conn.  517;  Ang. 
&  A.  Corp.  §  702:  French  v.  Cowan,  79  Me. 
426;  High,  Extr.  Legal  Rem.  §  58;  People, 
Hodgkinaon,  v.  Stevens,  5  Hill,  62S;  Meredith 
V.  Sacramento  County  Supers.  50Cal.  434;  Peo- 
ple V.  Olds,  8  Cal.  176,  58  Am.  Dec.  898;  Hull 
V.  Shasta  County  Super.  Ct.  63  Cal.  174;  Re 
Tomey  and  Re  Stiner,7  Misc.  260;  People,  Wren, 
V.  Qoetting,  133  N.  Y.  669. 


If  defendant  is  in  the  office  de  facto  in  good 
faith,  mandamus  will  not  lie  for  the  office, 
books  etc 

Spelling.  Extraordinary  Relief,  ^g  1388. 1572; 
People,  Willson,  v.  Mt.  Vernon,  59  Hun.  204;. 
Lftwrence  v.  Banley,  84  Mich.  399. 

Where  there  is  an  occupant  of  an  office  by 
color  of  right,  the  issue  of  a  commission  to  the 
relator  is  not  to  be  taken  prima  facie  as  an  ac- 
tual expulsion  of  the  prior  occupant. 

People,  Locktcood,  v.  Serugham,  20  Barb.  302; 
Harwood  v.  Marshall,  10  Md.  451;  People,  Cole- 
man, V.  Dikeman,  7  How.  Pr.  124:  Frey  v. 
Michie,  68  Mich.  323;  Delgado  v.  Chavez  (N. 
M.)  25  Pac.  948,  140  C.  S.  686,  85  L.  ed.  57a 

Defendant  is  holding  under  color  of  rights 
because  he  was  duly  elected  for  the  prior  term. 


May,  106  Mo.  488. 600  (1891);  Territory.  EisenmanD,  y. 
Shearer.  2  Dak.  332  (1881), 

In  American  Bailway-Frog  Co.  v.  Haven,  101 
Mass.  396.  408. 3  Am.  Kep.  877  (1889),  it  was  said  to  be 
well  settled  that  mandamus  would  lie  to  compel  a 
town  cleric,  or  a  clerk  of  a  public  corporation 
whose  office  had  expired,  to  deliver  over  to  his  suc- 
cessor the  common  seal,  books,  papers,  and  records 
o£  the  corporation  which  had  belonged  to  his  cus- 
tody. 

Where  there  is  no  other  specific  lejjal  remedy, 
mandamus  is  the  appropriate  remedy  in  case  of  an 
ex  oflBcer,  whether  of  a  public  or  of  a  private  cor- 
poration, county,  church,  or  society,  or  the  execu- 
tor or  widow  of  such  officer,  who  refuses,  upon  de- 
mand made,  to  deliver  to  his  successor  In  office  the 
insignia,  books,  papers,  etc..  pertaining  to  such  of- 
fice. State.Cooper  County,  v.Trent,  68  Mo.  671  (1875). 

And  this  is  so  for  the  reason  that  at  the  expira- 
tion of  a  term  of  office,  it  is  the  official  duty  of  the 
officer  to  surrender  the  books  of  his  office,  and 
such  duty  does  not  become  less  an  official  one  be- 
cause neglected  until  the  office  has  expired:  and  in 
such  a  case  replevin  is  not  a  proper  remedy.  Keo- 
kuk V.  Merriam,  44  Iowa.  432  (1870). 

The  writ  also  lies  to  compel  an  officer  to  pay  to 
his  successor  money  which  is  required  by  law  to  be 
applied  to  school  purposes,  where  the  prompt  appli- 
cation of  such  money  renders  it  necessary.  Fris- 
ble  V.  Fogg.  78  Ind.  289  (1881). 

And  where  the  object  of  the  writ  of  mandamus 
is  not  only  to  restore  to  office  one  who  has  been  Il- 
legally ousted,  but  also  to  cause  the  books,  papers, 
and  archives  thereof  to  be  delivered  to  his  posses- 
sion, the  writ  will  operate  as  a  more  complete  and 
effectual  remedy  than  proceedings  In  the  nature  of 
quo  warranto.  Banton  v.  Wilson.  4  Tex.  400.  405 
(1849). 

By  such  writ  the  legal  officer  is  put  in  the  place 
of  the  intruder.  Prince  v.  Sklllln,  71  Me.  366,  36 
Am.  Rep.  826  (1880). 

If  one  is  entitled  to  the  office  of  governor  he 
may  maintain  it  by  mandamus.  Goff  v.  Wilson,  32 
W.  Va.  393,  3  L.  R.  A.  68. 80  (1889). 

Mandamus  is  the  proper  remedy  to  recover  the 
books  and  papers  appertaining  to  the  office  of 
town  clerk  wrongfully  withheld  by  one  claiming 
the  title  to  such  office  as  against  one  legally  elected 
to  fill  such  office,  and  such  writ  may  k)e  granted 
even  on  the  application  of  the  party  so  duly 
elected.    Walter  v.  fielding,  24  Vt.  668  (1853). 

In  Taylor  v.  Henry.  2  Pick.  397. 402  (1824).  the  re- 
lator claimed  the  books  and  papers  appertaining 
to  the  office  of  town  clerk,  to  which  office  the  rec- 
ord of  the  town^s  meeting  showed  that  he  was 
elected  at  an  adjourned  meeting,  without  showing 
from  what  meeting  it  was  adjourned  or  the  date 
thereof,  and  the  court  ordered  the  writ  to  issue. 

The  relator  must  show  that  a  vacancy  existed  in 
the  office,  and  that  he  was  elected  to  fill  it.  Doane 
81L.R.A. 


V.  Scannell,  7  Cal.  893.  r.nd  432  (1857);  Taylor  t.  Heory 
supra. 

It  must  be  shown  that  the  parties  sought  to  be 
coerced  were  t>ound  to  act.  People.  Phillips,  t. 
Lieb,  85  111.  484  (1877). 

So,  the  petition  must  show  upon  its  face  that  the 
relator  has  a  clear  right  to  the  possession,  and  every 
material  fact  upon  which  the  petitioner  relies  must 
be  distinctly  set  forth.  Lavalle  v.  Soucy,  96  III.  UfT 
(1880). 

In  a  case  free  from  reasonable  doubt  in  respect 
to  the  title  to  the  office,  it  is  the  duty  of  the  justice 
to  proceed,  and  protect  the  party  elected  or  ap- 
pointed to  office  against  the  unlawful  withholding 
by  his  predecessor  of  the  books  and  papers  of  the 
office.  People.  Williamson,  v.  Allen.  42  Barb.  9B 
(1864). 

In  New  Jersey  it  has  been  held  that  memberB  of 
a  public  body  holding  over  until  their  'sucoeasors 
are  elected  and  qualified  are  not  officers  de  facto  m 
such  a  sense  that  a  mandamus  should  not  be  al- 
lowed against  them.  State,  Love,  v.  Freeholders 
of  Hudson  County,  36  N.  J.  L.  269  (1871):  State. 
Clarke,  v.  Trenton  Bd.  of  Health.  49  N.  J.  L.  3I» 
(1887). 

Where  the  appointment  of  the  defendant  to  the 
office  is  clearly  void,  and  the  relator  has  a  prima 
facie  title  to  office,  the  mere  fact  that  the  former  to- 
an  officer  dt  facto  will  not  of  Itself  form  an  objec- 
tion to  proceedings  against  him  to  compel  the  de- 
livery of  the  books  and  papers.  Be  Baker.  11  How. 
Pr.  418  (1866). 

The  remedy  cannot  be  defeated  nor  can  the  offi- 
cer  be  deprived  of  the  possession  of  the  lx>oks  and 
papers  of  an  office  to  which  he  has  been  regulaiiy 
elected  or  appointed  simply  because  another  party- 
claims  to  retain  the  same  upon  grounds  which  are 
frivolous  or  create  no  reasonable  doubt  in  regard 
to  such  officer.  Bt  North  v.  Cary,  4  Tbompu  &CL 
357  (1874). 

If  a  claimant  for  office  has  grlven  the  bond,  quali- 
fied, and  received  the  commission  of  the  oflBoe,  he 
Is  entitled  to  mandamus  to  compel  one  boldinr 
from  a  previous  term  to  surrender  the  custody  of 
the  books,  files,  office  room,  and  other  property  of 
the  office,  but  such  remedy  does  not  prejudice  the 
question  of  the  ultimate  right  to  the  office.  State. 
Law,  V.  Saxon.  26  Fla.  7B2  (1889). 

In  Be  Baker  &  Vandewarker.  44  Pa.  44D  a86&.  it 
was  held  that  there  was  a  regular  and  well-kno-wu 
remedy  to  compel  public  officers  to  do  their  whole 
duties,  which  remedy  was  by  mandamus,  and  that 
therefore  there  was  no  need  of  inventing  a  new 
remedy  which  the  court  would  not  sanction. 

In  that  case  it  was  sought  to  compel  a  late  jtb* 
tice  of  the  peace  to  deliver  over  to  his  successor  in 
office  the  docket  upon  a  summary  proceeding  by 
way  of  petition  and  rule  to  show  cause,  which  pro> 
ceedings  the  court  quashed  and  reversed. 

In  Burr  V.  Norton,  26  Conn.  108  (1866),  the  under- 
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and  under  tbe  CoDStitution  is  still  entitled  to 
bold  until  his  successor  is  elected  and  qualified. 

Const,  art.  15,  §  1;  State,  Everding,  v.  Simon, 
20  Or.  377;  Hamlin  v.  Kcmafer,  15  Or.  460. 

And  the  person  elected  to  succeed  one  for- 
merly elect^  and  holding  the  office  must  be 
duly  qualified  to  hold  tbe  office  before  he  can 
oust  the  former  incumbent. 

State,  Everding,  v.  Simon,  20  Or.  878:  Taylor 
V.  SuUimn,  45  Minn.  809.  11  L.  R.  A.  272; 
State,  Snyder,  v.  Newman,  91  Mo.  445. 

Therefore,  if  the  person  claiming  to  be 
elected  as  his  successor  dies  before  entering  the 
office,  or  declines  to  take  the  office,  or  is  in- 
eligible to  hold  the  office  under  the  Constitu- 
tion, then  the  defendant  has  title  to  the  office 
and  has  a  right  to  fill  it  until  the  next  election. 

State,  Everding,  v.  Simon,  stipra;  People  v. 
Tilton,  87  Cal.  614. 


The  rule  that  mandamus  will  compel  the  de- 
livery of  the  books,  etc.,  by  the  predecessor  to 
the  relator,  has  reference  to  instances  where 
relator  is  exercising  the  office. 

McOee  v.  State,  Axtell,  108  Ind.  444;  Spell- 
ing. Extraordinary  Relief,  §  1510;  State,  Can- 
non, V.  May,  106  Mo.  488. 

Tbe  rule  that  mandamus  is  not  the  remedy 
to  oust  an  incumbent  in  office  is  applicable 
only  when  the  relator  is  clearly  out  and  the  in- 
cumbent is  clearly  in,  the  fullness  of  the  office 
being  the  test. 

State,  Cannon,  v.  May,  supra;  Kelly  v.  Ed- 
wards, 69  Cal.  463. 

Quo  warranto,  by  our  statute,  is  an  adequate 
and  specific  remecfy  as  it  will  exclude  the  de- 
fendant from  the  office  and  be  enforced  by  "at- 
tachment of  the  body  of  the  defendant." 

Code,  g§  865,  368;  Kelly  v.  Edwards,  supra; 


keeper  of  the  work-house  and  Jail,  who  had  been 
dismissed  from  the  offioe,  refused  to  deliver  up  to 
the  sheritr  the  poesessioa  of  the  Jail  and  the  papers 
and  documents  relating  thereto  and  to  the  work- 
house, and  the  court  granted  a  mandamus  to  com- 
pel him  to  do  so. 

When  an  officer  has  been  regularly  suspended  by 
the  government,  under  6 16  of  the  executive  article 
of  the  CJonstitution  of  Florida,  for  any  cause  recog- 
nized by  that  section,  and  the  successor  to  the  sus- 
pended officer  has  been  regularly  commissioned, 
the  latter  is  entitled  to  the  official  property  of  the 
office,  and  mandamus  is  the  proper  remedy  to  com- 
pel the  suspended  officer  to  deliver  it,  and  the 
newly  appointed  officer  is  not  a  necessary  party  to 
the  proceedlugs,  but  the  attorney  general  is  a 
proper  and  sufficient  relator.  State.  Atty.  Gen.,  v. 
Johnson,  30  Fla.  433,  497, 18  L.  R.  A.  410  «1892). 

In  the  case  of  People,  Brewster,  v.  Kilduff.  15  lU. 
402,  80  Am.  Dec.  769  a854),  the  court  granted  man- 
damus to  compel  the  mayor,  who  was  in  possession 
of  the  corporate  seal  and  insignia  of  the  office,  to 
deliver  them  over  to  the  relator  who  was  the  person 
entitled  to  the  possession  thereof,  the  court  stating 
that  mandamus  was  the  proper  remedy  in  such  a 
case,  the  relator  being  the  mayor  elect,  the  question 
as  to  the  title  to  the  offioe  being  questionable  only 
upon  proceedings  in  quo  warranto. 

Where  the  officer,  a  county  superintendent  of 
schools,  resigned  his  office,  and  his  successor  was 
appointed,  and  such  superintendent  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his 
office,  it  was  held  that  mandamus  was  the  proper 
remedy  to  compel  him  to  deliver  over  the  records 
appertaining  to  the  offioe,  and  in  such  case  an  alle- 
gation of  the  eligibility  of  the  successor  is  not  nee 
essary.  the  defendant  admitting  his  resignation. 
McGee  v.  State,  Axtell,  103  Ind.  444  (1885). 

In  such  a  case  it  is  not  necessary  to  decide 
whether  it  is  requisite  to  the  validity  of  the  ap- 
pointment that  the  votes  of  the  majority  of  the 
school  trustees  should  have  been  received,  or 
whether  the  votes  of  a  pluraHty  constituted  a  valid 
appointment.    Ibid. 

In  Huffman  v.  Mills,  30  Kan.  5n  (1888),  the  defense 
was  that  no  proper  canvass  of  the  election  returns 
relating  to  the  office  of  sheriff  had  been  made,  and 
that  the  relator  had  never  properly  qualified  for 
office.  The  facts  showed  that  the  election  returns 
were  made  to  the  county  clerk,  that  the  board  of 
oounty  commissioners  canvassed  the  returns,  and 
that  the  county  clerk  issued  the  certificate  of  elec- 
tion under  which  the  relator  qualified,  by  taking 
the  oath  of  office  and  executing  the  bond  and  filing 
the  same  with  the  county  clerk,  the  bond  being  ap- 
proved by  the  commissioners.  The  court  held  the 
relator  had  the  right  to  obtain  his  office  and  granted 
a  mandamus  as  prayed. 
81  L.  R.  A. 


So,  In  State,  Sternberg,  v.  Legarde,  21  La.  Ann. 
18  (1869),  petitioner,  who  alleged  himself  to  be  the 
dejure  and  de  facto  sheriff  of  the  parish,  applied  for 
mandamus  to  compel  hts  predecessor  in  office  to 
deliver  to  him  the  room,  key^,  papers,  records, 
books,  and  documents  and  other  things  pertaining 
to  the  office  of  sheriff,  and  a  peremptory  writ  of 
mandamus  was  issued  from  which  the  defendant 
appealed.  The  court  held  that  the  defendant  had  no 
right  to  appeal,  as  it  did  not  appear  from  the  rec- 
ords that  the  value  of  the  articles  exceeded  $500,  the 
court  beingwithout  Jurisdiction  ratione  materia^the 
matter  of  dispute  not  being  the  title  to  the  office  but 
to  the  documents  relating  thereto;  the  order  was 
therefore  affirmed  and  the  appeat  dismissed. 

Where  mandamus  was  applied  for  to  compel  the 
surrender  of  the  office  of  state  librarian,  the  court 
stated  the  law^  to  be.  that  whenever  there  was  a 
right  to  execute  an  offioe.  perform  a  service,  or 
exercise  a  franchise,  more  especially  if  it  was  in  the 
matter  of  a  public  concern,  or  attended  with  profit, 
and  a  person  was  kept  out  of  possession  or  dispos- 
sessed of  such  right,  and  had  no  other  specific  rem- 
edy, the  court  ought  to  assist  by  mandamus  upon 
reasons  of  Justice  as  the  writ  expressed,  and  that 
upon  reasons  of  public  policy,  to  observe  peace,, 
order,  and  good  government,  it  ought  to  be  used 
on  all  occasions  where  the  law  had  established  no 
specific  remedy,  and  where  in  Justice  and  good 
government  there  ought  to  be  one.  Harwood  v. 
Marshall.  9  Md.  83  (1866). 

In  Cecil  County  Comrs.  v.  Banks,  80  Md.  321  (1894), 
the  county  treasurer,  appointed  under  the  Mary- 
land act  of  1894,  chap.  25,  made  demand  of  office 
upon  the  county  commissioners,  and  to  have  the 
books  and  papers  belonging  to  the  office  delivered 
to  him  and  also  all  records  and  books  of  the  county 
commissioners^  office,  which  books  and  papers  were 
then  in  the  possession  and  custody  of  the  county 
commissioners.  The  answer,  which  admitted  tbe 
demand  for  admission  to  office  and  for  the  delivery 
of  the  books  and  papers,  but  claimed  that  the  office 
was  then  filled  by  one  who  claimed  to  retain  it,  and 
tbe  books  and  papers  belonging  thereto,  was  de- 
murred to.  and  the  court  sustained  the  demurrer.. 
Upon  appeal  the  order  was  affirmed,  the  court 
stating  that  as  the  party  in  possession  was  not  a 
mere  trespasser  but  the  servant  of  the  commission- 
ers, the  latter  were  bound  to  comply  with  the  de- 
mand, and  that  therefore  both  the  commissioners 
and  such  person  were  amenable  to  the  writ:  and 
further,  that  the  fact  that  such  a  writ  had  been 
ordered  to  be  issued  against  such  third  person  in 
no  way  deprived  the  circuit  court  of  authority  to 
order  the  writ  against  the  county  commissioners. 

Again,  in  Conlin  v.  Aldrich.  96  Mass.  657  (1868), 
mandamus  was  issued  against  the  members  or  a 
school  committee  and  another,  requiring  the  for-^ 
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High,  Extr.  Legal  Rem.  §  349;  Lem9  v.  T^^i^ 
«e,  77Va.  415. 

WbeD  the  facts  are  admitted,  and  the  whole 
case  is  before  the  court,  the  court  will  deny  the 
writ  when  it  appears  that  the  plaintiff  has  no 
right. 

State,  Mason,  v.  Paterson,  35  N.  J.  L.  190; 
Spelling,  ExtraordinaiT  Relief,  §  1572;  How- 
ard V.  Gage,  6  Mass.  468;  Elliott  v.  Oliver,  22 
Or.  44. 

A  certificate  of  election  is  not  a  prima  facie 
title  to  the  office,  where  it  discloses  on  its  face 
that  it  is  void,  or  the  petition  shows  it  to  be 
void. 

Conklin  v.  Cunningham  (N.  M.)  88  Pac.  170. 

If  it  appears  from  the  writ  in  this  case  that 


the  plaintiff  was  ineli^ble,  then  the  writ  will 
not  lie,  and  that  question  may  be  raised  in  tbtt 
proceeding. 

State,  Snyder,  v.  Newman,  91  Mo.  445;  Peo- 
ple, SheitDood,  V.  State  Ganvasters,  129  N.  Y. 
860, 14  L.  R.  A.  646;  PeopU,  Gibson,  v.  Shejteid, 
47  Hun,  481;  People.  Henry,  v.  Nostrand,  46  N. 
Y.  375;  People,  Steinert.  v.  Anthony,  6  Huo, 
142;  Burditt  v.  Barry,  Id.  657:  State,  McAeOl, 
V.  Somere,  96  N.  C.  467;  Worthy  v.  Barrett,  63 
N.  C.  199. 

Mandamus  will  not  put  a  person  in  poesessioQ 
of  an  office  when  it  is  disclosed  by  her  petition 
that  she  would  be  a  usurper,  from  which  it 
would  be  the  duty  of  the  state  to  remove  her. 

People,  Sherwood,  v.  State  Canmseers,  supra; 


mer  to  permit  the  relator  to  act  as  a  member,  and 
such  other  person  to  refrain  from  actlnsr  as  8uch« 
or  to  show  cause  to  the  contrary,  and  the  court  al- 
lowed the  writ. 

8o,  in  Sudbury  v.  Stearns,  21  Pick.  148, 151  a839), 
where  the  action  was  in  trover  to  recover  the 
books  of  record  of  the  t>arisb,  the  court  stated 
that  while  it  had  no  doubt  that  either  trover 
or  replevin  would  lie  in  such  a  case,  the  property 
of  the  records  t)einfr  in  the  parish,  and  the  clerk  of 
the  parish  beinir  the  officer  desired  by  law  to  hold 
and  keep  them,  the  parish  mif^ht  take  such  records 
from  a  stranger  having  possession  of  them  by 
proper  action,  and  recover  damages  for  such  de- 
tention, yet  mandamus  would  be  a  more  appro- 
priate and  effectual  remedy  to  compel  the  delivery 
of  the  records  to  the  legal  officer. 

And  in  Lawrence  v.  Hanley,  84  Mich.  399  (1801), 
mandamus  was  granted  to  compel  the  respondent 
to  return  to  the  relator,  as  chairman  of  the  board 
-of  county  auditors,  the  books  belonging  to  the  said 
board.  The  court  stated  that  when  a  person  in  office 
dejure  et  dc  facto  was  interfered  with  by  one  whose 
lack  of  title  was  plain  and  governed  by  adjudicated 
cases,  it  was  not  oniy  proper,  but  best,  to  settle  the 
question  by  mandamus. 

In  State,  State  Savings,  Bldg.  &  L.  Asso.,  v.  Davis« 
64  Mo.  A  pp.  447,  450  (1893),  the  retiring  secretary  re- 
sisted the  proceedings,  upon  the  ground  that  he 
was  the  lawful  secretary  of  the  association  and 
therefore  entitled  to  possession,  and  also  upon  the 
ground  that  before  he  could  be  compelled  to  sur- 
render his  account  as  secretary  must  be  properly 
audited  and  settled,  and  upon  the  further  ground 
that  the  election  of  the  new  board  was  illegal  and 
void;  but  the  court  held  that,  the  defendants 
office  having  expired,  it  was  his  absolute  legal 
duty,  whether  his  accounts  as  secretary  had  been 
adjusted  or  not,  to  deliver  up  on  demand  ail  prop- 
erty which  had  come  into  his  possession  by  virtue 
of  his  office,  an  adjustment  of  his  accounts  being  a 
matter  which  could  be  dealt  with  as  well  after  as 
before  delivery. 

So,  in  State,  Davis,  v.  Bacon.  6  Neb.  286,  285  (1877), 
it  was  said  that  an  action  by  mandamus  could  lie 
to  compel  an  officer  to  deliv^er  up  property  of  the 
state  held  by  him  without  right  or  authority  of 
law. 

A  train,  in  State,  Dodson,  v.  Meeker,  19  Neb.  444 
(1886),  where  mandamus  was  sought  to  compel  the 
respondent  to  surrender  to  the  relator  possession 
of  the  office  to  the  clerk  of  the  district  court,  from 
which  office  the  respondent  had,  upon  complaint 
filed  with  the  board  charging  him  with  violations 
of  the  law,  been  removed,  and  the  relator  had  on 
the  same  day  been  appointed  to  flU  the  vacancy 
and  duly  quahfied  by  taking  oath  and  giving  the 
bond,  upon  a  demand  and  refusal  of  possession, 
the  court  held  mandamus  was  the  proper  remedy, 
the  removal  of  the  respondent  being  valid  in  law,  a 
81 L.  R.  A. 


vacancy  being  created  which  the  county  board 
had  authority  to  fllL,  the  Judgment  of  removal  not 
being  superseded  by  any  prooeedings  in  error. 

And  where,  by  virtue  of  an  act  of  the  state  legis- 
lature, certain  records  and  suits  should  have  bera 
transferred  from  one  county  to  another.  It  was  beld 
that  mandamus  would  lie  to  compel  the  oouoty 
clerk  to  transfer  such  records.  State,  Hooten,  v. 
McKinney,  5  Nev.  194  (1889). 

In  KimbaU  v.  Lamprey,  19  N.  H.  215  (18481,  a  man- 
damus was  held  to  be  the  proper  remedy  to  compel 
the  delivery  of  books  and  papers  pertaining  to  the 
office  of  selectmen,  by  the  defendants  who  claimed 
to  hold  and  exercise  the  office. 

So,  in  State,  O'Donnel,  v.  Dusman,  <0  N.  J.  L.  STT 
(1877),  mandamus  was  allowed  to  compel  the  de- 
livery of  books  and  papers  belonging  to  the  office 
of  the  township  treasurer  of  a  certain  county,  the 
relator  claiming  the  office  by  virtue  of  his  ap- 
pointment by  the  committee  who  claimed  to  bare 
l)een  elected. 

And  in  State,  Newark  &  N.  Y.  R.  Co..  v.  GoU 
32  N.  J.  L.  285  (1807),  mandamus  was  allowed  agaizat 
the  retirintr  secretary  of  the  company  to  compel 
him  to  deliver  over  the  books  and  papers  retatiog 
to  the  office  of  secretary,  which  he  bad  refused  to 
surrender  after  demand  made,  althoucrh  such  books 
were  purchased  by  him  out  of  his  own  money,  the 
court  holding  that  such  books  were  the  property 
of  the  company  and  therefore  his  poeseaaion  wm 
that  of  the  company,  and  that  in  such  a  case  be 
had  no  lien. 

Where  a  party  has  been  in  possession  of  the 
books  and  papers  of  the  office,  and  has  in  one  In- 
stance performed  some  duty  appertaining  to  the 
office,  he  is  an  officer  de  facto,  and  the  title  of  the 
respective  claimants  will  not  be  looked  Into  dt 
jure.  The  abstract  right  of  the  appUoant  is  unim- 
portant where  possession  is  clearly  shown,  and  it 
will  not  be  inquired  into,  further  than  to  see  that 
if  in  possession,  he  has  color  of  title,  and  being  In 
office  under  color  of  right  he  should  have  had  tbe 
proceedings  to  get  the  books  and  papers.  And,  oo 
the  other  hand,  having  the  heat  possible  ri^t  to  an 
office  one  should  not  have  possession  of  the  books 
and  papers  by  the  proceeding  under  the  New  York 
Revised  Statute,  while  it  was  apparent  that  be  vai 
not  in  occupancy  of  the  office,  and  not  in  a  ettva- 
tion  to  exercise  the  functions  of  it.  Conov«*i 
C^ase,  5  Abb.  Pr.  74,  79  (1857). 

In  State,  Butler,  v.  Callahan,  4  N.  D.  481  (IffiS;,  it 
was  said  that  where  a  de  facto  officer  ia  exeroisiog 
official  functions  undercolor  of  right,  tbe  writ  of 
mandamus  will  not  issue  to  dispossess  him,  but 
where  an  incumbent  is  holding  over  after  the  ex- 
piration of  his  term  and  until  a  successor  is  elected 
and  qualified,  and  has  no  other  claim  to  tbe  office, 
he  is  not  such  a  de  facto  officer  as  against  a  candi- 
date who  holds  the  proper  certificate  of  electloik 
and  has  qualified  for  the  office  in  manner  and  fom 
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State,  Clarke,  v.  Trenton  Bd.  of  Health,  49  N. 
J.  L.  349;  State,Snpder,y.NewmanM  Mo.  445. 

If  ineligibility  is  shown  by  the  answer  upon 
the  admitted  facts,  mandamus  will  not  lie. 

Spelline.  Extraordinary  Relief,  §  1574; 
People,  Qlbsofi,  v.  Sheffield,  47  Hun,  481;  Oron- 
din  V.  Logan,  88  Mich.  247;  Atchison  v.  Lucas, 
83  Ky.  451;  State,  McNeill,  v.  JSomers,  supra. 

If  the  law  is  doubtful,  mandamus  is  not  the 
Temedy.  The  relator's  right  must  be  free  from 
all  doubt. 

State,  AUy,  Qen„  v.  Johnson,  SOFla.  488,  18 
L.  R  A.  410;  Be  Gardner,  68  N.  Y.  467; 
PeapU,  Dolan,  v.  Lane,  55  N.  Y.  217;  People, 
Wren,  v.  Qoetting,  183  N.  Y.  569;  High,  Extr. 
Legal  Rem,  §  77;  People,  Brewster,  v.  Kilduff, 


15  111.  492,  60  Am.  Dec.  769;  PeopU,  Cum- 
mings,  v.  Head,  25  111.  825;  Peckv.  Kent  County 
Supers.  .47  Mich,  477. 

If  the  act  under  which  relator  claims  is 
unconstitutional,  then  she  cannot  state  facts 
sufQcient  to  entitle  her  to  the  books,  etc.,  of 
the  office. 

Elliott  y.  outer,  22  Or.  44;  People,  Sherumd, 
V.  State  Canvassers,  supra. 

A  female  is  not  eligible  to-  the  office  of 
county  superintendent  of  public  instruction. 

Be  Begistry  List,  5  Misc.  875;  People,  Ahren, 
V.  English,  189  111.  622,  15  L.  R.  A.  131; 
Plummer  v.  Tost,  144  HI.  68.  19  L.  R.  A.  110; 
Be  Inspectors  of  Election,  25  N.  Y.  Supp.  1063; 
People,  Sherwood,  v.  State  Canvassers,  supra. 


directed  by  law,  such  iDcumbent  being  a  mere  in- 
truder as  asraiDst  such  relator. 

In  State,  Moore,  v.  Archibald  (N.  D.)  66  N.  W.  284 
<1896),  the  superintendent  of  the  state  hoepital  for 
the  insane,  wbich,  by  law,  was  under  the  general 
management  and  control  of  the  board  of  trustees, 
who  bad  power  to  appoint  and  remove,  having 
been  removed  by  the  t)oard  and  his  successor  ap- 
pointed, it  was  held  that  be  might  be  compelled 
by  mandamus  to  turn  over  such  office  to  his  suc- 
cessor, the  sovereignty  of  the  state  being  involved 
in  a  direct  and  important  sense;  the  right  of  the 
board  of  trustees  to  control  and  manage  such  in- 
stitution being  involved. 

Where  the  specific  and  only  object  sought,  and 
the  specific  and  only  subject  covered  by  the  alter- 
native writ, were  the  immediate  and  present  posses- 
sion of  the  seal  and  other  property  appertaining  to 
the  clerk's  office,  the  court  held  the  relator  was 
entitled  to  proceed  by  mandamus,  unless  he  had 
another  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  Cameron  v.  Parker  (Okla.) 
38  Pac.  U  (1894), 

lo  Warner  v.  Myers,  4  Or.  72  (1870),  mandamus 
-was  granted  to  compel  the  defendant  to  deliver  to 
the  plaintifT  the  county  jail  and  its  appurtenances 
and  property  belonging  to  the  county.  The  court 
held  that  under  the  provisions  of  the  Oregon  Code 
of  Civil  Procedure,  §  683,  the  office  of  the  writ  was 
precisely  the  same  as  it  was  at  common  law,  and 
might  be  Issued  to  any  inferior  court,  corporation, 
board,  officer,  or  person  to  compel  the  performance 
of  an  act  which  the  law  specifically  enjoins  as  a 
duty  resulting  from  the  office  of  trust  or  station. 

In  Wads  worth  v.  Reel,  15  Pa.  Co.  Ct.  440  (1894),  a 
peremptory  writ  of  mandamus  was  allowed  against 
the  defendant  authorizing  him  to  deliver  up  to  his 
successor  In  office  all  the  records,  documents,  and 
papers  appertaining  to  the  office  of  alderman  then 
In  his  possession. 

Where  the  defendant  contended  that  the  pro- 
ceedings should  be  by  quo  warranto,  the  court 
stated  that  although  in  such  proceedings  the  judg- 
ment would  be  one  of  ouster  against  the  defendant 
and  in  favor  of  the  plaintiff,  yet  it  would  not  put 
the  plaintiff  in  possession  of  the  records  of  the 
office  to  which  such  judgment  would  establish  his 
title,  and  that  therefore  he  might  still  be  obliged 
to  resort  to  mandamus  to  obtain  the  possession, 
and  for  that  reason  mandamus  was  the  proper 
remedy.    Driscoll  v.  Jones,  1  8.  D.  8  (1890). 

In  the  at>ove  case  the  specific  and  only  object 
sought  by  the  plaintiff  and  covered  by  the  alter- 
native writ  was  the  immediate  and  present  posses- 
sion of  the  seal  and  other  property  pertaining  to 
the  office  of  clerk  of  the  district  court,  which  office 
Tvas  abolished  by  the  Constitution  upon  the  ad- 
mission of  South  Dakota  as  a  state,  the  office  of  the 
clerk  of  the  circuit  court  being  created  in  its 
stead  by  the  Constitution,  the  latter  office  being 
^1  L.  R.  A. 


filled  by  the  board  of  county  commissioners  under 
6  87,  art.  5,  of  the  state  Constitution. 

In  Cunningham  v.  O'Connor,  12  Lea,  807  (1883), 
mandamus  was  issued  to  compel  the  delivery  of 
certain  books  alleged  to  t)elong  to  the  land  office  of 
a  certain  district,  of  which  plaintiff  contended  that 
he  was  elected  register  for  a  term  of  four  years, 
and  had  qualified  by  taking  oath  and  giving  bond; 
and  further  alleged  that  the  defendant's  term  of 
office  had  expired,  and  that  he  was  pretending  to 
hold  said  office  without  authority  of  law. 

Where  the  plaintiff  petitioned  the  district  court 
for  mandamus  requiring  the  defendant  to  deliver  to 
him  the  office  of  clerk  of  the  court,  and  also  the 
books  and  papers  appertaining  to  such  office,  and 
the  facts  showed  the  plaintilTs election  to  and  quali- 
fication for  such  office  and  his  performance  of  the 
duties  until  a  certain  date,  when  the  defendant,  by 
virtue  of  a  pretended  election,  claimed  to  be  the 
lawful  incumbent,  and  the  plaintiff,according  to  the 
advice  of  the  chief  justice,  handed  over  the  books 
and  papers  of  the  office  to  the  defendant,  but  de- 
nied that  he  thereby  transferred  the  right  and  im- 
munities of  such  office  and  asserted  that  he  had  re- 
tained and  reserved  the  same  to  himself  until  the 
term  for  which  he  had  been  elected  elapsed,— the 
court  held  that  mandamus  was  the  proper  remedy 
in  such  a  case,  the  plaintiff  having  been  illegally 
ousted  from  office.  Bradley  v.  McCrabb,  Dall.  Dec. 
(Tex.)  604  (1843). 

In  Stone  v.  Small,  54  Vt.  498  (1882),  mandamus  was 
granted  to  compel  the  old  trustees  of  an  incorpo- 
rated village  to  deliver  over  to  their  successors  in 
office  the  k>ooks,  papers,  and  property  belongrlng  to 
the  office,  to  which  office  the  petitioners  had  been 
duly  elected  according  to  the  provisions  of  the  act 
incorporating  the  village. 

So,  in  Lewis  v.  Whittle,  77  Va.  415  (1888),  the  re- 
lators, appointed  by  the  governor  as  a  board  of 
visitors  of  the  medical  college,  claimed  mandamus 
to  command  the  defendant,  who  previously  con- 
stituted such  board,  to  deliver  to  the  petitioners 
the  possession  thereof,  and  the  petition  set  forth 
the  appointment  of  the  petitioners  and  claimed  the 
rights  of  the  college  by  reason  of  the  appoint- 
ment, all  of  which  the  defendant  denied  and 
claimed  to  be  the  lawful  visitors.  The  court  stated 
that  such  writ  would  lie  where  there  was  a  right  to 
execute  an  office,  perform  a  service,  or  exercise  a 
franchise,  more  especially  if  it  was  a  matter  of  pub- 
lic concern,  and  a  person  dispossessed  of  such 
right  had  no  other  specific  adequate  remedy,  the 
writ  being  granted  on  reasons  of  public  policy  to 
preser*^e  the  peace,  good  order,  and  good  govern- 
ment, the  doctrine  of  that  court  being  that  man- 
damus was  the  true  specific  remedy  for  a  wrongful 
deprivation  of  an  office. 

And  where  one  has  been  duly  elected  and  quali- 
fied to  the  office  of  county  judge  he  is  entitled  to 
the  writ,  as  against  his  predecessor  in  office,  for  the 
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Messrs.  T.  H.  Crawford  and  Baker  9b 
Baker,  for  respondeDt: 

Mandamus  is  the  proper  remedy  by  an  officer 
to  compel  delivery  by  his  predecessor  of  the 
records,  books,  and  papers  of  the  ofBce. 

14  Am.  &  Eug.  Enc.  Law,  p.  147,  note  1,  p. 
207,  note  8;   Warner  v.  Myers,  4  Or.  72. 

When  a  party  seeks  to  recover  the  books, 
papers,  and  records  of  public  office,  to  which 
he  has  been  elected  or  appointed,  from  his 
predecessor  in  office,  quo  warranto  is  neither 
a  speedy  nor  an  adequate  remedy.  Mandamus 
is  the  only  remedy  affording  speedy  and  ade- 
quate relief. 

'  State,  Atherton,  v.  ShertDood,  15  Minn.  221, 
2  Am.  Rep.  116;  Territory,  Eisenmann,  v. 
Sfiearer,  2  Dak.  382;  Warner  v.  Myers,  supra; 


14  Am.  &  Eng.  Enc.  Law.  p.  102;  Cameron  v. 
Parker  (Okla.)  38  Pac.  14. 

The  court  will  not  go  behind  the  certificate 
of  election  and  try  and  determine  issues  a*  tv 
the  claimant's  eligibility  or  title  to  the  otticir 

State,  Atlierton,  v.  Shertcood,  supra;  Crdr^i' 
V.  Lambert,  10  Minn.  369;  People,  Cum'hiufj*. 
v.  Head,  25  111.  825;  Warner  v.  Myers,  iupni; 
State,  Meckling,  v.  Jnynes,  19  Neb.  161:  Hieh, 
Extr.  Legal  Rem.  §§  74,  75;  State,  6itinh'-ut, 
y.  John,  81  Mo.  13;  State,  Vail,  v.  Draptr.  4^ 
Mo.  218;  State,  Atty.  Oen.,  v.  Johnson,  80  Fla. 
483,  18  L.  R.  A.  410;  Thompson  v.  BoU,mx\i. 
491;  Huffman  v.  Mills,  89  Kan.  577;  Dtk-v!-^ 
V.  Chavez,  140  U.  8.  586,  86L.ed.578:  Conkh.. 
V.  Cunningham  {N.  M.)  38  Pac.  170;  Wenmr^. 
Smith,   4   Utah,  238;  Plotcman  v.   Th^Tni-h. 


recovery  of  such  oflQce  and  the  books  and  papers 
appertaining  thereto.  Fitzpatriok  v.  Klrby,  81  Va- 
487  (1886). 

In  Bridges  v.  Shallcrofls,  6  W.  Va.  582  (1873),  the 
mandamus  issued  agaiost  the  defendant,  command- 
ing him  to  admit  the  petitioner  to  the  oflSoe  of 
superintendent  of  the  penitentiary,  and  to  sur- 
render to  him  the  possession  and  charge  thereof, 
and  to  turn  over  to  him  all  the  propert;y  pertain- 
Ing  to  the  office. 

Where  one  was  elected  the  mayor  of  a  town,  and 
the  opposing  candidate  took  possession  of  the  office, 
and  the  circuit  court  rendered  judgment  by  ouster 
against  such  party,  and  he  sued  out  a  writ  of  er- 
ror which  operated  as  a  supersedeas  to  such  Judg- 
ment, and  the  party  elected  alleged  that  the  court 
had  no  Jurisdiction  of  the  writ  of  error,  and  ap- 
plied for  a  mandamus  commanding  the  clwuit 
court  to  Issue  process  for  the  execution  of  the 
Judgment,—  It  was  held  that  under  the  13th  section 
of  the  Judiciary  act  of  1789,  the  supreme  court 
Judge  'had  power  to  issue  writs  of  mandamus  to 
any  courts  appointed  or  persons  holding  office  un- 
der the  United  States.  Re  United  States  v.  Addi- 
son, 63  U.  S.  22  How.  174, 16  L.  ed.  304  (1859). 

In  the  case  of  People,  Coleman,  v.  Dikeman.  7 
How.  Pr.  124.  129  (1852),  the  court  stated  that  the 
case  of  People,  Griffin,  v.  Steele,  2  Barb.  898  (1848), 
extended  the  remedy  by  mandamus  much  further 
than  that  court  had  gone,  against  corporations  and 
ministerial  officers,  but  that  the  authorities  quoted 
by  the  Judge  who  decided  that  case  did  not  war- 
rant the  extension  of  the  rule  in  such  cases  beyond 
Its  ancient  and  well-settled  limits. 

II.  Necesstiy  of  a  demand  andrefusaL 

In  order  that  a  writ  of  mandamus  may  issue, 
there  must  have  been  a  refusal  to  do  that  which 
was  the  object  of  the  writ  to  enforce,  either  In  di- 
rect terms  or  by  circumstances  distinctly  showing 
an  intention  in  the  party  not  to  do  the  act  required. 
Ck)lt  V.  EUiott,  28  Ark.  294,  296  (1878). 

Where  It  was  contended  on  the  part  of  the  de- 
fendant that  no  demand  had  been  made,  the  court 
stated  that  It  was  settled  that  when  it  could  be 
oonclusively  Implied  from  the  conduct  of  the  per- 
son against  whom  the  writ  was  sought  that  there 
would  be  a  refusal  to  comply,  a  literal  demand  was 
not  required,  neither  was  It  essential  in  cases  af- 
fecting public  offices  or  duties,  for  the  reason  that 
omission  or  neglect  under  such  circumstances  be- 
came a  refusal.  Ck>nklln  v.  Cunningham  (N.  M.)  38 
Pac  170  (1894). 

In  McDlarmid  v.  Fitch,  27  Ark.  106  (1871),  man- 
damus was  allowed  to  compel  the  register,  whose  i 
duties  had  expired,  to  deliver  the  original  books  to 
the  clerk  of  the  county  after  demand  made  for 

Bsame. 
1  Territory,  Elsenmann,  v.  Shearer,  2  Dak«  832 

L..  R.  A. 


(1881),  an  alternative  writ  of  mandamus  was  iit- 
plied  for  to  compel  the  defendant  to  take  an'i  d(^ 
liver  to  the  relator  all  the  papers  and  pr<»perty 
pertaining  to  the  office  of  register  of  deed?  and  tj 
officio  county  clerk.  The  writ  which  was  grsnteil 
returnable  at  chambers  outside  of  the  subdinsNui 
of  the  Judicial  district  was  demurred  to  upon  the 
ground  that  there  was  no  Jurisdiction  to  make  it  'f- 
returnable,  and  for  the  reason  that  It  did  not  stai<' 
facts  sufficient  to  constitute  a  cause  of  action,  am 
that  it  did  not  recite  the  want  of  adequate  rem«d} 
at  law;  and  for  the  further  reason  that  the  act  nt 
February  22,  1879,  did  not  consolidate  the  t«» 
counties,  nor  abolish  the  defendant's  office  of  reg- 
ister of  deeds  and  ex  officio  county  clerk  of  one  ot 
such  counties.  The  court  held  that  there  was  suft* 
dent  'Jurisdiction  to  warrant  the  Issuance  of  th>* 
writ,  the  act  of  1879  consolidating  the  two  countit^ 
and  abolishing  such  office  in  one  oouDt>',  and  thiit 
therefore  the  relator  was  entitled  to  tho  writ.  th«* 
parties  sufficiently  showing  the  want  of  adequate 
remedy  at  law  although  there  was  no  formal  aile. 
gation  thereof,  it  being  shown  by  abundant  prf  ( 
that  the  relator  had  demanded  the  delivery  of  the 
papers  and  property,and  that  there  was  a  refusal  on 
the  defendant's  part  to  comply  with  the  demand. 

There  must  be  a  demand  and  refusal  belore  a 
mandamus  will  be  absolutely  issued.  Leonard  v. 
House,  15  Oa.  478  (1864). 

In  Com.  V.  Atheam,  3  Mass.  285,  286  (1807\  it  was 
stated  that  the  proper  remedy  to  be  taken  hy  a 
successor  to  an  office  was  for  such  successor  to 
take  the  oath  of  office,  and  to  demand  of  the  prede- 
cessor the  records  of  the  office,  and  If  they  wirv 
refused  then  to  move  for  a  mandamus  to  compel 
him  to  deliver  over  the  records.  In  that  case  the 
court  refused  an  Information  In  the  nature  of  a 
quo  warranto  against  the  town  olerk  who  wa5 
elected  for  one  year. 

But  In  the  case  of  Re  Cobee,  8  How.  Pr.  367  <18S8'. 
the  defendant  showed  cause  against  the  apphca- 
tlon  made  under  N.  Y.  Bev.  Stat.  954,  upon  tbe 
ground  that  no  notice  bad  been  given  to  bim  by 
any  of  the  canal  commissioners  requiring  him  to 
surrender  up  the  office,  or  the  books  and  papers 
therein,  to  the  relator  or  to  any  other  person;  thut 
the  only  demand  ever  made  was  that  of  the  relatx»r 
himself  which  was  not  accompanied  by  any  notiiv 
or  request  from  the  canal  commissioners  to  deliver 
up  the  books.  The  court  held  that  It  was  not 
necessary  to  prove  notice  served  by  the  canal 
commissioners  in  proceedings  under  such  statute. 

Where  a  board  of  oommissloners  had  been  ap- 
pointed by  the  comptroller  It  was  held  that  by 
such  appointment  the  former  board  no  longt^r 
held  office,  and  that  their  detention  of  the  book« 
and  papers  of  the  office  was  a  personal  detention 
of  the  same  and  not  the  detention  of  the  boani. 
and  therefore  a  demand  upon  them  as  ladlvidual« 
was  sufficient,  and  that  such  new  board  were  enti^ 
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52  Ala.  559;  14  Am.  &  Eng.  Enc.  Law,  p.  148; 
Cameron  v.  Parker,  supra. 

Mandamus  is  the  proper  remedy  where  a 
party  seeks  to  recover  the  books,  papers,  and 
records  of  a  public  office  to  which  he  has 
been  elected  or  appointed. 

Merrill,  Mandamus,  §i^  142-152;  14  Am.  & 
Eng.  Enc.  Law,  p.  147,  note  1.  p.  207,  note  8; 
High,  Extr.  Legal  Rem.  §§  78-76;  Warn&r  v. 
Myers,  4  Or.  72;  DrtseoU  v.  Jones,  1  S.  D.  8; 
Territory,  EUenmann,  v.  Sliearer,  3  Dak.  832; 
Crtmell  v.  Lambert,  10  Minn.  869;  StaU, 
Atherton,  v.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116;  People,  Brewster,  v.  Kilduff,  15  111. 
500,  60  Am.  Dec.  769;  Nelwn  v.  Edwards,  55 
Tex.  890;  Lindsey  v.  Luckett,  20  Tex.  516; 
Keenan  v.  Perry,  24  Tex.  258;  Keokuk  v.  Mer- 
riam,  44  Iowa,  482;  Banton  v.  Wilson,  4  Tex. 


400;  State,  Clapp,  v.  Peterson,  50  Minn.  289; 
Walter  v.  Belding,  24  Vt.  658;  State  v.  Dunn, 
mn(n-  (Ala.)  46,  12  Am.  Dec.  28;  Broken  v. 
Turner,  70  N.  C.  93;  Jackson,  Van  Courtlandt, 
V.  Parkhurst,  5  Johns.  128;  MiUer  v.  Manice, 
6  Hill,  114;  Arnold  v.  Hudson  River  R.  Co.  49 
Barb.  116;  Cameron  v.  Parker,  and  Conklin  v. 
Cunningham,  supra. 

Mandamus  will  not  lie  to  try  title  to  a  public 
office,  but  it  will  lie  to  compel  a  predecessor  in 
office  to  turn  over  to  his  successor  the  books, 
papers,  and  records  belonging  and  nppertaining 
to  a  public  office,  where  the  plaintiff  shows  in 
himself  either  an  alraolute  or  prima  facie  title 
thereto,  and  a  certificate  of  election  regular 
upon  its  face  and  qualifying  as  the  law  requires 
is  sufficient  prima  facie  title. 

Ewing  v.  Turner,  2  Okla.  94;  Cameron  v. 


tied  to  the  posseflsion  thereof.  People,  WllliamsoD, 
V.  Allen,  42  Barb.  203  0864). 

Where  mandaknus  lies  to  compel  the  delivery  of 
the  records,  muniments,  and  oflBclal  belonsrinKS  of 
a  public  ofSoe  to  a  suocessor  holdinv  a  prima  facie 
or  absolute  title  emaoatioff  from  the  authority 
coDstituted  by  law  to  convey  it,  after  demand,  the 
title  to  the  oflSce  is  not  in  controversy,  nor  can  It 
be  put  In  issue.  Cameron  v.  Parker  (Okla.)  38  Pac. 
14  (1894). 

Where  it  was  shown  that  the  duty  to  take  and  de- 
ll ver  the  books  and  papers  pertaininv  to  his  office 
without  demand  was  Imposed  upon  the  defend- 
ant by  statute,  it  was  held  that  the  action  fell 
within  8  6»5  of  the  Dakota  Code  of  Civil  Procedure, 
which  provides  that  mandamus  may  issue  to  com- 
pel the  performance  of  an  act  specially  enjoined 
by  law  as  n  duty  resulting  from  an  office.  Terri- 
tory. Eisenmann,  v.  Shearer,  2  Dak.  332  (1881). 

See  also  Thompson  v.  Holt,  62  Ala.  491,  497  (1875), 
and  BamseyvCounty  Supers,  v.  Heenan,  2  Minn.  330 
(1858)  inira^  V.;  Fasnacht  v.  German  Literary  Asso. 
90  Ind.  133  (1884),  and  State,  Cannon,  v.  May,  106  Mo. 
488,  809  (1891),  supra,  I. 

III.  Effect  of  such  surrender. 

A  writ  of  mandamus  does  not  settle  or  determine 
the  riffht  to  office;  its  effect  is  to  fill  the  office  by 
putting  the  relator  in  the  possession  of  it  when  va- 
cant, so  that  the  right  may  be  tried  on  quo  war- 
ranto. Com.  V.  Philadelphia  County  Comrs.  6 
Whart.  476, 482  a841). 

So,  a  judgment  for  the  relator  in  mandamus  pro- 
iseedlngsdnes  not  determine  the  final  rights  of  pos- 
session, but  simply  determines  that  the  relator  has 
a  riflrht  to  immediate  possession  under  his  prima 
facie  title.    State,  Jones,  v.  Dates,  86  Wis.  684  (1888). 

The  surrender  of  the  books  and  papers  of  the 
office  amounts  to  a  mere  recognition  of  the  relate r^s 
prima  facie  title  under  the  canvass  and  election 
certificate,  and  wUl  not  affect  any  right  of  the  de- 
fendant to  contest  the  election  of  the  relator  In  a 
proper  proceeding.    ItM. 

As  the  court  cannot  go  behind  the  certificate 
of  election,  they  can  only  determine  whether  or 
not  the  relator  has  received  the  office  on  election, 
0'iven  the  bond,  and  taken  the  oath  required  by 
law,  and  If  he  has  performed  such  acts  he  Is  prima 
facie  the  successor  elected  and  qualified,  and  as 
8uob  entitled  to  the  possession  of  the  articles  de- 
manded, until.  In  a  proper  proceeding  for  that  pur- 
pose, his  title  to  the  office  has  been  tried  and 
found  defective.  State,  Atherton,  v.  Sherwood,  15 
Minn.  221, 2  Am.  Rep.  116  (1870). 

And  such  prima  facie  title  is  conclusive  until  the 
xiirbt  to  the  office  is  ultimately  determined  on  a 
quo  warranto  or  information  in  the  nature  thereof. 
Plowman  v.  Thornton,  52  Ala.  659  (1875). 
.31  la.  R.  A. 


See  also  Warner  v.  Myer8,4  Or.  72  (1870),  and  State, 
Law,  V.  Saxon,  26  Fla.  792  (1889),  supra^  I. 

IV.  Suffidencu  of  title  to  support. 

In  order  to  entitle  a  party  to  maintain  such  a 
writ  the  petition  must  state  facts  which  show,  if 
true,  that  he  has  a  clear  right  to  the  performance 
of  the  thing  declared,  amd  that  it  was  plainly  the 
duty  pf  his  predecessor  in  office  to  perform  the 
duty  required.  Houston  Tap  &  B.  R.  Co.  v.  Ran* 
doiph,24Tex.817(1859). 

A  person  elected  to  an  office  will  be  deemed  in 
full  possession  of  it  on  his  taking  the  requisite  oath, 
provided  no  other  condition  is  prescribed,  but  it  is 
otherwise  as  against  one  already  in  actual  posses- 
sion under  color  of  right,  though  he  be  not  an  of- 
ficer de  jure.  People,  Hodgkinson,  v.  Stevens,  6 
Hill,  616  (1843). 

In  a  case  where  the  respondents  insisted  that  inas- 
much as  they  were  actually  in  possession  of  the  of- 
fice in  question  under  a  claim  of  right,  exercising 
the  functions  annexed  to  it;  the  only  mode  of  con- 
troverting their  title  was  by  a  writ  of  quo  warranto, 
the  court  stated  that  the  fact  that  the  offices  were 
de  facto  filled  and  occupied  by  rival  claimants 
was  by  no  means  decisive,  nor  perhaps  material 
upon  the  point,  and  that  the  court  had  so  decided 
in  the  case  of  conflicting  claims  to  the  office  of 
county  commissioners,  and  also  in  the  case  of  mem- 
bers of  the  school  committee.  American  Railway- 
Frog  Co.  V.  Haven,  101  Mass.  396,  408,  3  Am.  Rep. 
377  (1809),  the  court  following  its  prior  decisions  in 
Re  Strong,  20  Pick.  484  (1838),  and  Conlin  v.  Aid- 
rich,  98  Mass.  557  (1868). 

Where  an  office  is  vacated,  androne  with  claim 
and  color  of  title  assumes  such  office  and  enters 
upon  the  discharge  of  the  duties  thereof,  he  will  be 
held  an  officer  de  facto  entitled  to  possession,  and 
the  mere  fact  of  his  forcible  removal  from  the 
premises  where  the  business  of  the  office  is  trans- 
acted will  not  affect  his  right  to  the  office.  Be 
Conover  v.  Devlin,  24  Barb.  587, 609  a857). 

In  the  above  case  the  court  further  stated  that  It 
doubted  whether  a  party  not  in  possession  of  an 
office,  and  therefore  not  in  a  oondltlonlto  exercise 
the  functions,  should  in  any  case  have  the  posses- 
sion of  the  books  and  papers  of  it  awarded  to  him 
In  a  summary  manner,  even  though  his  title  to  the 
office  was  perfect,  and  inclined  to  the  opinion  that, 
on  the  other  hand,  a  party  in  an  office  with  color  of 
title  and  performing  the  duties  of  the  office  should 
have  been. 

The  above  statement  of  the  law  was  dissented 
from  in  the  subsequent  hearings  of  the  above  case  in 
5  Abb.  Pr.  315,  and  6  Abb.  Pr.  236, 237,  the  court,  on 
the  former  hearing,  holding  that  the  court  had  no 
Jurisdiction  to  commit  the  defendants  because  the 
relator  showed  upon  the  face  of  bis  papers^that  his 
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Pa/rker^  and  Conklin  ▼.  Cunningham,  supra; 
People,  Cummings,  v.  Head,  25  111.  825;  State, 
Jaekum,  v.  Howard  County  Ci.  41  Mo.  247; 
Wenner  v.  Smith,  4  Utah,  288;  Plowman  v. 
Thornton,  52  Ala.  559;  Merrill,  Mandamus, 
§§  142,  152;  High,  Extr.  Legal  Rem.  i;§  78-76; 
Driscoll  V.  Jones,  1  S.  D.  8;  StaU,  Atherton,  v. 
Sherwood,  15  Minn.  221,  2  Am.  Rep.  116;  State, 
Atty.  Gen.,  v.  Johnson,  80  Fla.  488,  18  L.  R. 
A.  410;  State,  Newark  <fe  N,  Y.  R  Co,,  v.  OoU, 
82  N.  J.  L.  285;  State  v.  Layton,  28  N.  J.  L. 
244;  PeopU,  Smith,  v.  Pease,  27  N.  Y.  45;  Stale, 
Jones,  V.  Gates,  86  Wis.  684. 
Mr.  Charles  F.  Hyde  also  for  respondent. 

Moore»  J.,  delivered    the  opinion  of  the 
court: 
This  is  a  mandamus  proceeding  to  compel 


the  surrender  of  the  books  and  papers  belong- 
ing to  the  office  of  county  superinteDdeot  of 
common  schools  of  Union  county.  The  facts 
are  that  at  the  election  in  June.  1894,  the  plain- 
tiflf  received  a  plurality  of  all  the  voten  cast, 
obtained  a  certificate  of  election  to  the  office, 
and,  having  qualified  as  required  by  law,  de- 
manded the  said  books  and  papers  of  the 
defendant,  and,  upon  his  refusal  to  complj 
therewith,  sued  out  an  alternative  writ  of  man- 
damus, requiring  him  to  deliver  them  to  her. 
or  show  cause  why  he  had  not  done  so.  A  de- 
murrer to  the  writ  having  been  overruled,  the 
defendant,  for  a  return  thereto,  after  denying 
the  material  aUegations  contained  therein,  al- 
leged that  the  plaintiff  was  a  woman,  and  by 
reason  thereof  was  ineligible  to  hold  the  office, 
that  in  June,  1892,  he  was  elected  auperinteod- 


appointment  was  unauthorized,  and  conferred  up- 
on him  DO  authority  to  take  or  hold  the  office,  and 
because  he  soufirbt,  on  the  face  of  the  complaint,  to 
take  fiuch  books  and  papers  from  one  who  claimed 
to  bold  the  ofDce  by  a  better  title  than  himself,  and 
on  the  last  hearincr  of  the  case,  which  was  upon  an 
application  for  certiorari,  the  court  inclined  to  the 
same  opinion. 

These  two  opinions  were  further  approved  of  by 
the  court  in  the  case  of  People,  Williamson,  v.  Allen, 
42  Barb.  203,  209  (186i),  the  court  holdin«r  that  the 
Justice,  before  whom  the  proceedinirs  were  made, 
to  obtain  the  delivery  of  the  books  and  papers  ap- 
pertaining to  an  office,  must  examine  the  question 
of  the  title  of  tbe  respective  claimants  to  the  office 
so  far  as  to  enable  him  to  determine  properly  the 
question  to  be  submitted,  but  tbat,  if  the  right  of 
the  applicant  was  not  free  from  any  reasonable 
doubt,  tbe  summary  relief  provided  for  by  the 
statute  (1  N.  T.  Rev.  Stat.  chap.  125)  must  be  denied; 
and  furtber,  that  if  the  title  of  tbe  applicant  was 
free  from  reasonable  doubt  he  was  absolutely  en- 
titled to  the  assistance  which  the  statute  contem- 
plated. 

In  People,  Sedflrwlck,  v.  Shear  (Cal.>  16  Pac.  92 
(1887),  the  defendant,  who  bad  been  removed  from 
his  office  as  prison  superintendent  by  the  board  of 
supervisors  who  appointed  a  successor,  bad  refused 
to  surrender  the  office,  upon  the  arround  that  bis 
removal  was  illegal  no  cause  for  his  removal  from 
office  being  originally  assigned,  and  upon  the 
ground  that  such  removal  was  not  made  as  pro- 
vided for  by  the  California  act  of  March  81, 1876. 
which  declared  that  such  superintendent  should 
only  be  removed  for  Just  and  sufficient  legal  cause 
after  a  fair  and  Impartial  investigation  of  his  case 
by  said  supervisors.  A  cause  for  removal  being 
subsequently  assigned,  the  court  held  that  the  de- 
fendant was  properly  removed  from  office,  and 
sustained  the  order  of  the  court  below  upon  the 
authority  of  the  cases  of  Smith  v.  Brown,  69  Cal. 
872  (1881),  and  People  v.  Hill,  7  CaL  97  (1857). 

So,  it  has  been  held  that  it  is  incumbent  upon  the 
relator  to  show  that  he  has  a  clear  right  to  the  office 
in  question  as  the  first  requisite  to  entitle  him  to  a 
mandamus.  People,  Coleman,  v.  Dikeman,7  How. 
Pr.  124  (1852). 

And  it  roust  also  be  shown  that  the  party  sought 
to  be  coerced  was  bound  to  act.  People,  Phillips, 
V.  Lleb,  86  lU.  484  (1877). 

The  claimant  must  show  a  prima  facie  title. 
Doane  v.  Scannell,  7  Cal.  393,  and  482  (1857). 

As  a  general  rule  in  an  action  in  mandamus  where 
a  relator  shows  a  prima  facie  title  to  a  public  office 
he  is  entitled  to  the  aid  of  mandamus  to  obtain 
possession  of  the  t>ooks,  records,  insignia,  parapher- 
nalia, and  official  belongings  of  such  office,  and  in 
granting  the  writ  the  court  will  not  go  behind  such 
showing  and  try  the  til  le  thereto.  Ewing  v.  Turner, 
81  L.  R.  A. 


2  Okla.  94  rl894);  Cameron  v.  Parker  (Okla.)  36  Pac 
14(1804). 

And  this  is  so  for  tbe  reason  tbat  a  prima  ttdt 
title  to  a  public  office  confers  a  right  to  exerctee  iti 
functions,  and  a  right  to  the  pooooosion  of  tbe  is- 
signia  and  property  thereof,  and  upon  such  priuii 
facie  title  the  court  will  compel  the  delivery  of  the 
insignia  and  property,  in  order  that  the  f  uocdoos 
and  duties  of  tbe  office  may  be  exercised.  Thomp- 
son V.  Holt,  62  Ala.  491,  497  (1876):  State,  Athertocu 
v.  Sherwood,  16  Minn.  221, 2  Am.  Rep.  116  iisnit: 
State,  Moore,  v.  Arehibald  (N.  D.)  68  N.  W.  S84  •MM'; 
State,  O^Donnel,  v.  Dusman.  39  N.  J.  L.  «77  aeeTtK 

If  the  relator  had  the  right  to  be  admitted  to  the 
office  on  a  prima  facie  title,  and  hold  it  peoding  i 
contest,  the  right  may  be  enforced  by  mandaBi»> 
State,  Jones,  v.  Gates,  86  Wis.  634  (1898). 

Justice  and  public  interest  will  l^est  be  promoted 
by  giving  effect  to  the  prima  facie  title  to  an  oOoe. 
whenever  tbe  facts  proving  it  are  not  disputed,  and 
the  proceeding  in  which  the  question  of  title  arlKS 
is  one  In  which  an  inquiry  into  matters  behind  those 
facts  are  not  allowable,  a  prima  facie  title  bemg  a 
good  and 'sufficient  title  until  overcome.  Rt  Baker. 
11  How.  Pr.  418  (1865). 

The  decision  of  a  board  of  canvassers  upon  tbt 
result  of  an  election,  no  matter  how  erroneous  in 
its  conclusions  from  the  facts.  Is  ^ufDdent  to  give 
color  of  right  to  one  taking  possessioD  of  an  oOce 
under  it.  People,  Hodgklnson,  t.  Stevens.  5  HilL 
616  (1843). 

After  a  person  has  been  declared  elected  by  t 
competent  tribunal,  it  may  seem  to  be  oeeeanirr 
upon  mandamus  to  determine,  as  a  preliminary  or 
collateral  question,  whether  it  has  tieen  so  declareil. 
and  his  right  to  sue  may  depend  upon  it;  therefore 
in  such  a  case,  admitting  proof  of  the  fact  is  nnt 
such  a  trial  of  the  right  to  the  office  as  would  com- 
pel proijeedings  in  the  nature  of  a  quo  warrantix 
Warner  v.  Myers,  8  Or.  218,  221  (1870). 

But  the  validity  of  tbe  election  and  the  right  to 
take  and  hold  office  cannot  be  inquired  into  to  a 
collateral  action  or  proceeding.  Satterlee  v.  San 
Francisco.  23  Cal.  314,  820  (1863). 

Neither  In  the  case  of  an  officer  appointed  by  an 
executive  and  confirmed  by  the  board  can  an  oOcpt 
to  whom  the  application  is  made  go  behind  the  ap- 
pointment and  confirmation  to  investigate  fraud 
and  corruption,  even  if  they  would  vitiate  the  ap- 
pointment or  the  evidence  was  sufficient  to  lusrlfy 
the  charge.  People,  Kilbourn,  v.  Allen,  61  Hov. 
Pr.  97  (1857). 

Pending  a  contest  as  to  the  election  tbe  relatnr*f 
right  to  possession  is  perfect  as  against  every  one 
except  a  de  facto  officer  holding  under  color  of  an- 
thority.    State,  Jones,  v.  Oates.  86  Wis.  684  (I8M. 

When  the  relator  shows  a  certificate  of  eleccioQ 
to  an  office  regular  upon  its  face,  or  any  lawful 
evidence  of  title  later  and  superior  to  any  other 
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ent,  and  qualified  as  such;  and  that  be  was 
holding  over  under  color  and  claim  of  rieht, 
and  was  entitled  to  the  insignia  of  the  oSce. 
A  demurrer  to  the  return  naving  been  sus- 
tained, the  court  awarded  a  peremptory  man- 
damus, from  which  judgment  the  defendant 
appeals,  and  contends  that,  he  being  in  posses- 
sion of  the  office  under  color  and  claim  of 
right,  mandamus  will  not  lie  to  oust  him 
therefrom,  and  that  the  plaintiff  is  ineligible 
to  hold  the  office,  while  the  plaintiff  insists 
that  havine  obtained  the  certificate  of  election, 
and  qualiSed  as  required  by  law,  she  has  a 
prima  facie  right  to  the  books  and  papers, 
which  mandamus  will  compel  the  defendant  to 
deliver  to  her.  and  that  the  question  of  her 
eligibility  cannot  be  tried  in  this  proceeding. 
To  entitle  the  defendant  to  Invoke  the  rule 


of  law  for  which  he  contends,  it  must  appear 
that  he  has  a  colorable  title  to  the  office,  and 
was  in  possession  of  it,  and  discharging  the 
duties  thereof,  under  a  claim  of  right.  The 
return  shows  that  in  June,  1892,  he  was 
elected  to  the  office  in  question,  and,  under 
the  statute,  was  entitled  to  hold  it  for  a  term 
of  two  years,  or  until  his  successor  was  chosen 
and  had  qualified.  Hill's  Code,  §  2586.  An- 
examination  of  the  writ  discloses  that  in  June, 
1894,  the  plaintiff  was  chosen  as  his  successor, 
and  qualified  as  required  by  law  (Id.  ^  2587); 
hence  the  defendant's  term  of  office  had  ex- 
pired, unless  he  had  a  private  interest  in  the 
ensuing  term,  by  reason  of  the  plaintiff's  al- 
leged ineligibility.  The  right  of  an  officer  to 
hold  over  after  the  expiration  of  his  term  ex- 
ists only  in  cases  where  there  is  no  legally 


claimant,  and  that  be  has  qualified  as  required  by 
law,  be  may  be  deemed  to  have  a  prima  facie  title 
to  the  ofDce  sufficient  to  support  mandamus. 
Ewlnar  v.  Turner,  2  Okla.  94  (18W). 

The  certificate  of  a  board  of  canvassers  of  election 
returns  is  competent  evidence  of  the  election  of 
the  relator.    Warner  v.  Myers,  supra. 

And  if  be  holds  the  certificate  of  election  it  Ia 
sufScient.  State,  O^DonncI,  v.  Dusman,  39  N.  J.  L. 
877  (1877). 

No  matter  whether  the  certificate  of  election  be 
rifirbtfuily  or  wrongfully  griven,  it  confers  upon 
the  person  holdiuR  it  the  prima  facie  right  of  hold- 
ing for  the  term,  whlcb  right  is  subject  to  be  de- 
feated only  by  the  voluntary  surrender  of  the  of- 
fice, or  by  a  Judicial  determination  of  the  right. 
People,  Benoit,  v.  Miller,  16  Mich.  56,  59  (1867). 

If  the  office  is  an  elective  one,  and  the  result  has 
been  declared  in  favor  of  the  applicant,  tbe  officer 
cannot  go  back  of  tbe  election  as  declared,  to  in- 
vestigate the  legality  of  the  votes  cast  nor  tbe  bri- 
bery of  voters.    People,  Kilt)ourn,  v.  Allen,  aupra. 

And  in  such  a  case  the  form  of  notice  of  election 
or  the  ballots  thereat  will  not  be  inquired  into. 
State,  Prancl,  v.  Dodson,  21  Neb.  218, 222  (1887). 

For  the  purposes  of  the  proceeding  by  way 
of  mandamus  the  certificate  of  election  is  conclu- 
sive evidence  of  tbe  right  of  the  relator  to  the  pos- 
session of  the  office.    Ibid. 

A  person  producing  a  certificate  of  election  from 
the  proper  election  officers,  with  proof  that  he  has 
taken  the  constitutional  oath  of  office  and  filed  the 
same  and  given  tbe  necessary  undertaking,  where 
one  was  required  by  lawj  is  entitled  to  the 
delivery  to  him  of  the  books  and  papers  pertain- 
ing to  such  office.    Re  Foley,  8  Misc.  196  (1894). 

The  party  holding  the  commission  or  certificate 
of  election  regular  on  its  face,  e\idencing  an  abso- 
lute and  prima  facie  title  to  the  office,  is  entitled  to 
the  possession  of  the  books,  records,  and  official 
belongings  thereto,  notwithstanding  tbe  actual 
title  may  be  in  controversy  at  tbe  time  in  the  same 
or  another  tribunal.  Cameron  v.  Parker  (Okla.)  38 
Pao.  U  (1894). 

And  tbis  is  so  even  though  it  may  be  true  that 
the  courts  will  sometimes  inquire  incidentally  into 
the  title  to  the  office  in  determining  who  Is  entitled 
to  the  official  belongings  tbereof,  yet  the  court  will 
not  do  so  unless  the  relator  at  the  same  time  proves, 
m  himself,  at  least,  a  prima  facie  title  thereto. 
Elwing  V.  Turner,  2  Okla.  94  a894). 

An  election  gives  tbe  right  to  the  office,  and  the 
decision  of  tbe  tribunals  fixed  by  law  to  try  the 
contest  simply  declares  the  title  upon  the  evidence, 
but  does  not  create  or  confer  it,  and  having  the  ti- 
tle by  virtue  of  election  the  qualification  of  the 
party  so  elected  entitles  him  to  exercise  tbe  duties 
of  the  office.  Goff  v.  Wilson,  32  W.  Va.  893,  8  L.  R. 
A.  68.60a889). 
81  L.  R.  A. 


A  certificate  of  election  regular  in  form  and 
signed  by  the  proper  authority  constitutes  prima, 
lacie  evidence  of  title  to  the  office  which  can  only 
beset  aside  by  such  proceedings  for  contesting  the 
election  as  the  law  provides.  La  Pointe  Supers,  v.. 
O'MaUey,  46  Wis.  85,  67  (1879):  State,  Atty.  Gen.,  v. 
Vail,  68  Mo.  97  (1878). 

In  an  elective  office  the  law  requires  that  the 
evidence  or  credentials  of  the  persons  declared  duly 
elected  shall  be  a  certificate  of  election,  or  in  an 
appointive  one  a  commission  from  the  governor, 
these  being  the  highest  evidence  of  title  tbe  law  re- 
quires, and  therefore,  a  private  individual  cannot 
assert  tbe  invalidity  of  the  law  authorizing  it,  the 
want  of  authority  for  its  issuance  or  tbe  illegal  ex- 
ercise of  the  power  conferring  it  otherwise,  being 
questions  for  the  court  to  determine.  Cameron  v. 
Parker,  guprcu 

If  tbe  refusal  to  deliver  tbe  possession  of  the  of- 
fice for  a  day  or  a  week  or  for  two  weeks  will  con- 
stitute a  predecessor  an  officer  de  facto  so  as  to  com- 
pel the  party  declared  elected  to  proceed  by  way 
of  quo  warranto  to  oust  him  before  any  action 
could  be  taken  to  compel  him  to  deliver  the  books, 
papers,  and  moneys  l)elonging  to  such  office,  then 
the  whole  effect  and  force  of  a  certificate  of  elec- 
ti^  would  be  avoided  unless  tbe  person  elected 
should  commence  proceedings  immediately  to  re- 
cover such  books,  papers,  or  money.  La  Pointe 
Supers.  V.  O'Malley,  supra. 

In  proceedings  by  way  of  mandamuc  tbe  court 
cannot  go  behind  the  canvass  evidenced  by  tbe  cer- 
tificate of  election  to  office,  and  inquire  as  to  the 
notice  of  election  or  the  form  of  tbe  ballots  cast 
tbereat,  but  will  only  inquire  as  to  whether  the  of- 
fice is  one  which  could  be  lawfully  filled  at  said 
election,  and  whether  the  relator,  by  virtue  of  the 
canvass  thereof,  has  received  a  certificate  of  elec- 
tion thereat,  and  was  duly  qualified  for  such  of- 
fice by  taking  the  prescribed  oath  and  gi\ing  tbe 
bond  required  by  law,  and  if  such  requirements 
have  been  filled  mandamus  will  issue  to  compel  the 
surrender  of  the  office  and  the  delivery  of  tbe  books 
and  papers  relating  thereto.  State,  Francl,  v.  Dod- 
son. 21  Neb.  218,  222  (1887). 

So,  tbe  appointment  and  commission  by  the 
governor  are  sufficient  to  give  the  applicant  a 
prima  facie  title  to  tbe  office.  Wenner  v.  Smith,  4 
Utah,  238  (1886). 

A  title  founded  on  a  commission  from  the  gover- 
nor issuing  on  a  certificate  of  election  or  a  certifi- 
cate disclosing  a  vacancy  in  the  office,  made  by  the 
officer  having  authority  to  certify  it,  until  vacated 
by  a  Judicial  determination  in  a  proper  proceed- 
ing, shows  a  prima  facie  title  to  the  office  free  from 
all  reasonable  doubt,  and  this  is  so  whetber  tbe  cer- 
tificate be  true  or  false.  Plowman  v.  Thornton, 
52  Ala.  569  (1875). 

In  State,  Atherton,  v.  Sherwood,  15  Minn.  221,  2: 
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elected  and  qualified  successor,  for  wbeu  the 
rights  of  the  successor  vest,  those  of  the  in- 
cumbent  termiDate.  State,  Elliott,  v.  Bemen- 
derfier,  96  Ind.  874.  If  the  election  of  the 
plaiutiff  was  not  legally  authorized,  the  de- 
fendaDt  would  continue  to  bold  the  office,  by 
force  of  the  express  provisions  of  the  statute. 
State,  Eterding,  v.  Simon,  20  Or.  a66;  State, 
Loring,  v.  Benedict,  15  Minn.  198  (Gil.  152); 
People  V.  Tilton,  37  Cal.  614.  The  defendant, 
being  in  office  by  virtue  of  a  prior  election,  was 
not  a  mere  usurper.  Hamlin  v.  Kassafer,  15 
Or.  457.  And  the  statute  which  provides  that 
he  should  bold  the  office  until  bis  successor  is 
elected  and  qualified  gives  him  a  colorable  title; 
and,  if  it  should  be  found,  in  a  proper  proceed- 
ing, that  the  i)laintiff  is  ineligible,  he  would 
have  a  private  interest  in  the  term  whicii  would 


Am.  Rep.  116(1870).  the  court  stated  that  it  was  im- 
material in  proceedings  by  way  of  mandamus  to 
compei  tbe  delivery  of  the  books  and  papers  apper- 
taining to  an  office,  whether  or  not  the  relator  was 
eligible  or  was  duly  elected  to  the  office,  for  the 
reason  that  to  try  every  issue  would  be  to  try  the 
title. 

The  truth  of  tbe  matters  contained  in  the  certif- 
icate of  election  cannot  be  entertained  in  a  pro- 
ceeding which  is  merely  collateral  and  not  directly 
to  determine  the  title  to  office.  Where,  however, 
tbe  certificate  discloses  facts  which  by  legal  con- 
struction show  that  no  vacancy  existed  in  the  of- 
fice, this  destroys  the  certificate,  and  will  not  sup- 
port a  commission  based  upon  it.  no  prima  facie 
right  to  the  office  being  shown.  Plowman  v. 
Thornton,  mx>ra. 

The  court  is  only  to  determine  whether  or  not 
the  relator  has  received  the  certificate  of  election 
and  given  the  bond  and  taken  the  oath  required  by 
law,  and  if  he  has  done  so  he  has  a  prima  facie  title 
and  is  the  successor  elected  and  qualified,  and,  as 
such,  entitled  to  tbe  possession  of  tbe  office  and 
documentsrelating  thereto  until,  in  a  proper  pro- 
ceeding for  that  purpose,  his  title  to  the  office  shall 
be.tried  and  found  defective.  State,  Atherton.  v. 
Sherwood,  nuiira. 

In  order  that  a  relator  may  obtain  mandamus  \o 
compel  the  delivery  of  the  booksand  papers  relat- 
ing to  his  office,  he  must  show  that  he  has  a  clear 
right  to  require  the  respondent  to  deliver  posses- 
sion to  him.  and  if  the  validity  of  the  election  is 
contested  upon  appeal  be  has  no  such  right  to  pos- 
session pending  such  appeal.  Allen  v.  Robinson,  17 
Minn.  113  (1871). 

Where  the  evidence  of  the  title  of  the  claimant 
to  the  office  was  the  commission  signed  by  the 
governor  under  seal  of  the  state,  countersigned  by 
the  secretary,  it  was  held  that  such  commission, 
whether  granted  on  a  certificate  of  election  or  a 
certificate  of  vacancy,  was  the  highest  and  t)e8t  ev- 
idence of  one  who  was  the  officer,  until  a  quo  war- 
ranto, or  a  proceeding  in  the  nature  thereof,  ao- 
nulled  it  by  a  Judicial  determination,  as  such  com- 
mission imparted  to  the  courts  Judicial  notice,  and 
in  a  proceeding  by  mandamus,  or  under  the  statute 
to  compel  the  transfer  of  the  property  of  tbe  office, 
isia  clear  prima  facie  title  to  the  office  on  which  the 
courts  will  proceed  without  indulging  in  inquiries 
behind  it,  when  such  commission  was  founded  on  a 
certificate  of  election  or  a  certificate  disclosing  a 
vacancy  made  by  a  pro(>er  authority;  and  on  such 
prima  facie  title  the  court  must  rest  and  award  the 
keeping  of  the  property  of  the  office  without  ad- 
judicating whether  the  relator  has  or  has  not  tbe 
actual  title.  Thompson  v.  Holt,  52  Ala.  491,  497 
<1875). 

Where  the  petitioner  alleged  that  he  was  duly 
elected  and  qualified  for  sheriff  and  tx  otftcio  tax 
^1  L.  R.  A. 


entitle  him  to  bold  over.  Taylor  v.  SutUtan, 
45  Id  inn.  809.  11  L.  R.  A.  272.  When  a  cer- 
tificate of  election  has  been  issued  to  anotb^. 
who  has  qualified  thereunder,  it  is  the  dutjr  of 
an  incumbent  of  a  public  office,  at  tbe  expira- 
tion of  his  term,  to  surrender  the  office  to  his 
successor;  and  should  he  then  desire  to  contest 
the  eligibility,  election,  or  qualification  of  the 
person  so  holding  tbe  certificate,  he  may  do  so 
by  proceeding  in  the  manner  prescribed  by  law 
for  determining  contested  claims  to  office. 
State,  AttyOen.  v.  Johmon,  80  Fla.  488,  18 
L.  R.  A.  410.  It  would  seem  to  follow  that 
when  the  official  term  of  an  incumbent  has  ex- 
pired, and  his  successor  has  been  elected  and 
qualified,  his  term  is  either  suspended  or  ter- 
minated; and  while  be  may  have  a  colorable 
title  and  private  interest  in  the  ensuing  term. 


collector,  and  that  the  defendant  was  immediately 
and  prior  to  a  given  date  tbe  under  sheriff  and 
deputy  tax  collector,  which  allegations  were  admit- 
ted, the  court  held  that  from  them  as  facta  the  in- 
ference was  fairly  deducible  that  tbe  petitioner 
was  the  complete  incumbent.  Hull  v.  8haaU 
County  Super.  Ct.  68  Cal.  174  (1883). 

Where  the  petition,  under  111015,  1018.  of  the 
California  Political  Code,  alleged  that  the  peti- 
tioner was  duly  elected  and  qualified  as  sheriff  and 
tax  collector  of  tbe  county,  and  as  such  was  en- 
titled to  the  books  and  papers  in  the  def  eDdant*t 
possession,  it  was  held  that  under  the  sections  of 
tbe  statute  he  was  entitled  to  recover  the  same  on 
petition  and  to  have  the  same  enforced  by  an  order 
for  a  warrant  conunandlng  tbe  constable  of  tbe 
county  to  search  for  and  deliver  tbe  same  to  him. 
notice  of  tbe  petition  being  given.    Ibid. 

A  relator  holding  tbe  certificate  of  election  to 
the  oflSce  of  the  clerk  of  a  district  court,  having 
given  bond  and  taken  tbe  oath  as  required  by  lav 
is  entitled  upon  mandamus  to  the  poeseaaion  of  tbe 
seal,  records,  and  papers  of  office  as  against  a  per- 
son holding  such  ofllce  until  bis  successor  is  elected 
and  qualified;  and  in  such  a  case  the  court  will  not 
inquire  into  the  certificate  of  election  or  oooaider 
the  question  as  to  whether  or  not  the  relator  was 
entitled  to  the  office.  State,  Atherton,  v.  Sher- 
wood, 15  Minn.  221.  3  Am.  Rep.  116  (1870). 

In  proceedings  by  way  of  mandamus  to  compel 
the  surrender  of  an  office  and  the  books  and  papers 
relating  thereto,  tbe  relator^s  cause  of  action  ooo- 
sists  solely  in  his  having  t)een  canvassed  and  de- 
clared elected,  awarded  a  certificate  of  election, 
taken  the  oath  and  given  tbe  bcmd  required  by 
law.  and  tbe  respondent  having  refused  or  failed  to 
deliver  up  to  him  tbe  books,  papers,  and  furniture 
of  tbe  office  on  demand;  and  in  such  a  case  It  is 
quite  unnecessary  for  him  to  allege  any  other 
facts  in  his  relation,  nor  will  the  denial  and  disap- 
proval of  any  other  facts  by  the  respondent  defeat 
tbe  action.  So  held  in  State,  Heckling,  v.  Jayoes. 
19  Neb.  161,  164  (1886).  where  the  relator  claimed 
under  an  election  as  Justice  of  tbe  peace. 

And  the  fact  that  the  defendant  alleged  that  be 
received  a  greater  number  of  votes  at  the  electloa 
will  not  affect  such  proceedings.  State,  Jones,  v. 
Gates,  86  Wis.  634  (1888):  People,  Salisbury,  v.  Hol- 
comb,  5  Misc.  450  (1893),  to  the  same  effect. 

In  Luce  v.  Dukes  County  Bd.  of  Examiners,  1.Q 
Mass.  108  OSfdW  the  court  intimated  that  one 
elected  as  county  commissioner  might  enforce  his 
right  to  such  office  by  means  of  the  writ  of  man- 
damus, and  so  prevent  a  stranger  from  acting  as 
such  officer. 

Where  tbe  defendant  contended  that  madamns 
would  not  lie  to  admit  one  to  an  office  which  waaf  uU, 
but  that  the  claimant  must  resort  to  the  proceed- 
ings in  the  nature  of  a  quo  warranto,  the  court 
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in  case  the  ri^i^bts  of  bis  successor  cannot  vest, 
he  cannot  bold  over  under  a  claim  of  rigbt  un- 
til sucb  rigbt  bas  been  established  in  the  man- 
ner prescribed  by  law. 

The  following  provisions  of  the  state  Con- 
stitution are  deemed  applicable,  in  determin- 
ing the  eligibility  of  tbe  plaintiff  to  bold  the 
office  of  county  superintendent  of  common 
schools:  Art.  6,  §  6.  "There  shall  be  elected 
in  each  county,  by  the  qualified  electors  there- 
of, at  the  time  of  holding  general  elections,  a 
county  clerk,  treasurer,  sheriff,  coroner,  and 
surveyor,  who  shall  severally  hold  their  offices 
for  a  term  of  two  years."  Art.  6,  §  7.  "Such 
other  county,  township,  precinct  and  city 
officers  as  may  be  necessary  shall  be  elected  or 
appointed  in  sucb  manner  as  may  be  prescribed 
bv  law."  Id.  §  8.  "No  person  shall  be 
elected  or  appointed  to  a  county  office  who 


shall  not  be  an  elector  of  the  countv."  Art.  2, 
§2.  "In  all  elections  not  otherwise  provided 
for  by  this  Constitution  every  white  male  citi- 
zen olr  the  United  States,  of  tbe  age  of  twenty- 
one  years  and  upwards,  who shallhave resided 
in  tbe  state  during  the  six  months  immediately 
preceding  such  election,  and  every  white  male 
of  foreign  birth  of  the  age  of  twenty-one  years 
Bnd  upwards,  who  shall  have  resided  in  this 
state  during  tbe  six  months  immediately  pre- 
ceding such  election,  and  shall  have  declared 
bis  intention  to  become  a  citizen  of  the  United 
States  one  year  preceding  such  election,  con- 
formably to  the  laws  of  the  United  States  on 
the  subject  of  naturalization,  shall  be  entitled 
to  vote  at  all  elections  authorized  by  law."  It 
will  be  observed  that  article  6,  §  o,  in  desig- 
nating the  officers  to  be  elected  in  each  county, 
does  not  enumerate  that  of  county  superin- 


stated  that  tbe  reason  for  tbe  rule  was,  that  a  man- 
damus to  admit  to  oflBce  ran  to  others  tban  tbe  in- 
cumbent and  tbej  were  required  to  oust  him.  and 
thus  bis  riRbts  were  souffbt  to  be  passed  upon  in 
tbe  proceeding  to  which  he  was  not  a  party,  but 
that  the  rule  was  different  where  tbe  respondentia 
title  to  bold  till  bis  successor  waa  elected  and  qual- 
ified was  not  in  question,  tbe  relator^s  title  in  tbe 
latter  case  beinir  prima  tacie  shown  by  his  certitt- 
>cate  of  election  and  qualification  thereunder. 
State,  Atherton,  v.  Sherwood,  15  Minn.  221, 2  Am. 
Rep.  U6  (1870). 

Wbere  the  party  claiming  tbe  delivery  of  tbe 
books  and  papers  appeared  from  uncontested 
facts  entitled  to  bold  an  elective  ofllce  by  the  ma- 
jority of  the  votes  cast  at  the  election,  received 
bis  certificate  of  election,  and  took  tbe  oatb  of 
office  required  by  law,— it  was  held  that  sucb  facts 
were  sufficient  to  entitle  bim  to  tbe  books  and 
papers  appertaining  to  such  office  and  for  the 
grantinir  of  an  order  under  the  statute  referred  to. 
Re  Foley.  8  Misc.  196  (1894). 

Where  the  tribunal  appointed  bylaw  to  canvass 
tbe  votes  found  that  the  relator  received  the  Jargr- 
est  number,  declared  bim  duly  elected,  and  gave 
him  a  certificate  of  election,  whereupon  he  took 
tbe  oatb  of  office,  and  made  demand  upon  the  de- 
fendant for  tbe  books  and  papera,  and  was  refused 
possession  upon  tbe  irround  that  the  relator*s  elec- 
tion was  Illegal  and  that  tbe  defendant  had  re- 
ceived the  legal  votes  and  was  entitled.— the  court 
held  that  the  decision  of  the  canvassers  afforded 
prima  facie  evidence  of  tbe  relator*s  title,  and 
granted  a  mandamus.  People,  Cummings,  v.  Head, 
JS5  lU.  325  (1861). 

Where  the  election  of  a  party  to  an  office  Is 
shown  by  tbe  canvass  of  the  votes  cast  at  the  elec- 
tion, and  Is  so  declared  by  tbe  canvassing  officers, 
and  the  party  duly  qualifies  for  such  office,  he  is 
entitled  to  bold  the  same  against  all  who  claim  title 
thereto  until  such  time  as  the  election  is  set  aside 
by  tbe  decision  of  a  court  of  competent  Jurisdiction 
in  a  direct  proceeding  for  such  purpose,  and  all 
assuming  tbe  duties  of  sucb  office,  including  the 
predecessor  of  the  party  elected  whose  term  of 
office  has  expired,  will  be  treated  as  usurpers  of 
such  office,  and  proceedings  may  be  had  against 
them  to  compel  tbe  delivery  of  the  books  and  pa- 
pers appertaining  to  the  office,  and  also  to  recover 
the  monejrs  and  other  property  in  their  bands 
wblchtheir  successor  in  office  is  entitled  to,  even 
though  such  predecessor  in  office  was  a  candidate 
to  such  election  and  alleged  error  in  the  votes.  La 
Poinie  Supers,  v.  O'Malley,  46  Wia.  86,  67  (1879). 

Where  it  appeared  by  the  statements  of  the  re- 
lation, and  by  the  express  or  implied  admissions  In 
the  return,  that  the  relator  was  declared  elected 
to  tbe  office  of  the  circuit  court  of  the  county  by 
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the  county  board  of  canvassers:  that  be  received 
the  proper  certificate  of  election  and  qualified  for 
the  office;  and  also  that  tbe  defendant,  the  former 
incumbent,  retained  possession  of  the  same  after 
the  expiration  of  his  term  without  any  certificate, 
commission  of  authority,  or  right,  but  under  a 
claim  tbat  be  in  fact  received  a  greater  number  of 
votes  for  the  office, —the  court  held  the  relator  en- 
titled to  the  possession  of  the  office  and  granted 
mandamus,  although  the  defendant  claimed  the 
right  to  attack  the  title  to  such  office,  the  court 
stating  tbat  such  title  could  be  successfully  con- 
tested  upon  quo  warranto.  State,  Jones,  v.  Gates, 
86  Wis.  684  (1896). 

In  Croweli  v.  Lambert,  10  Minn.  869  (1865),  tbe 
petitioner  qualified  as  Judge  of  probate  and  de- 
manded tbe  office  of  his  predecessor,  which  was  re- 
fused, and  no  issue  being  properly  raised  on  tbe 
facts  appearing  f roifi  tbe  petition,  the  court  held 
the  relator  entitled  to  tbe  writ,  stating  that  the 
question  was  not,  Wbo  would  be  entitled  to  the 
office  on  an  examination  Into  the  merits  of  the 
election?  but  Who  was  then  entitled  to  the  posses- 
sion of  the  books  and  papers  appertaining  to  the 
office?  and  further,  tbat  tbe  person  holding  the 
certificate  of  election  was  prima  facie  the  officer 
and  therefore  prima  facie  entitled  to  the  insignia 
and  records  of  tbe  office,  and  tbat  in  such  oases  tbe 
writ  of  mandamus  was  a  peculiarly  particular,  ad- 
equate, and  speedy  remedy. 

Wbere  the  writ  was  objected  to  because  it  did  not 
allege  that  there  was  any  clerk  of  tbe  district  court 
to  be  chosen  at  a  general  election,  or  tbat  the  re- 
lator received  a  majority  of  the  votes  cast,  or  tbat 
he  was  eligible,  and  upon  tbe  ground  that  no  title 
to  relief  was  shown  (Minn.  Rev.  Stat.  chap.  80, 
title  1,  8  4,  requiring  the  writ  to  state  concisely  tbe 
facta  showing  the  obligations  of  the  defendant  to 
perform  tbe  act),  but  the  relator  claimed  to  have 
tbe  necessary  certificate  and  to  bave  taken  the 
oatb  and  given  the  bond,  and  demanded  possession, 
tbe  court  held  tbat  although  loosely  drawn  tbe 
rigbts  sufficiently  showed  that  tbe  relator  held  the 
certificate  of  office,  and  that  he  was  duly  qualified, 
and  that  the  respondent  was  bis  predecessor  in  of- 
fice, whose  term  had  expired,  and  was  in  possession 
of  tbe  articles  demanded,  and  refused  upon  request 
to  deliver  them,  and  that  the  case  was  clearly 
brought  within  the  scope  of  tbe  decision  in  Croweli 
V.  Lambert,  supra^  and  therefore  granted  the  writ 
and  denied  tbe  defendant's  motion  to  quash  tbe 
same.  State,  Atherton,  v.  Sherwood,  15  Minn.  221, 
2  Am.  Rep.  116  (1870). 

So,  in  Fltzbugh  v.  Custer,  2  Tex.  891,  51  Am.  Dec. 
728  (1849),  where  the  defendant  received  a  certifi- 
cate of  election  as  county  sheriff,  which  election 
was  contested  and  tbe  record  showed  that  on  one 
day  tbe  court  consisted  of  the  chief  Justice  and  two 
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teodent  of  common  schools,  but  that  office  was 
cveated  by  an  act  of  the  territorial  legislative 
assembly  (Or.  Gen.  Laws  1855,  p.  458),  and 
was  in  force  at  the  time  the  Constitution  went 
into  effect,  and  continued  in  force  by  virtue  of 
its  express  provisions  (art.  8,  §  8).  The  term, 
••such  other  county  officers  as  may  be  neces- 
sary," as  used  in  art.  6.  §  7,  doubtless  in- 
cludes, among  others,  the  county  superintend^ 
ent  of  common  schools.  The  plaintiff's  de- 
murrer to  the  defendant's  return  to  the  alter- 
native writ  confesses  that  she  is  a  woman,  but 
since  she  was  elected  in  pursuance  of  a  statute 
which  provides  that  "women  over  the  age  of 
twenty-one  years,  who  are  citizens  of  the 
United  States  and  of  this  state,  shall  be  eligible 
to  all  educational  offices  within  the  state 
(Sess.  Laws  1893,  p.  62),  we  cannot  declare  her 
ineligible  without  holding  a  statute  unconsti- 


tutional, and  therefore  void, — a  conclusion  a. 
court  will  rarely  ever  reach  in  a  collateral  pro- 
ceeding. 

That  the  title  to  an  office  cannot  be  tried  in 
a  mandamus  proceeding  is  a  rule  of  law  so' 
well  settled  that  it  needs  no  citation  of  author- 
ities to  support  it.  It  is  also  well  settled  that 
in  such  proceeding  against  the  incumbent  of  a 
public  office,  to  compel  him  to  deliver  the 
books  and  papers  thereof  to  one  who  claims  to 
have  been  elected  as  his  successor,  the  certifi- 
cate of  election  issued  to  the  claimant,  and 
proof  of  his  qualification  thereunder,  constitote 
prima  facie  evidence  of  title  to  the  office,  and 
a  peremptory  writ  will  be  directed  to  compel 
the  delivery  of  the  insignia  of  the  office,  irre- 
spective of  the  eligibility  of  the  person  to 
whom  the  certificate  has  been  issued.  In 
Cfowell  V.   Lambert,  10  Minn.  889  (Gil.  295>,. 


oommtssioners,  and  it  was  ruled  that  tbe  chief  jus- 
tice aud  one  of  tbe  commtssionera  were  disquali- 
fied, and  that  on  the  next  day  no  quorum  appeared, 
and  that  by  agreement  the  controversy  was  sub- 
mitted to  arbitration,  under  which  a  tie  was  de- 
clared and  the  election  set  aside  and  a  new  one 
ordered,  and  the  award  was  entered  as  a  Judgment 
after  the  election  was  ordered,  at  which  election 
tbe  plaintiff  received  a  majority  of  the  votes,  was 
declared  duly  elected,  and  received  tbe  certificate, 
whereupon  defendant  applied  for  mandamus  to 
compel  him  tu  deliver  to  bim  tbe  office,  claiming  It 
by  virtue  of  his  certificate  as  a  result  of  the  first 
election,— the  court  below  ordered  the  writ  to  be  Is- 
sued, and  the  court  affirmed  tbe  decision,  holdinpr 
that  tbe  proceedings  In  the  first  election  were  a 
nullity. 

Again,  where  the  relator  obtained  the  certificate 
of  election  to  the  office  of  district  clerk,  took  the 
oath  of  office,  filed  his  bond,  and  demanded  of  tbe 
former  clerk,  whose  office  had  expired  and  who 
was  then  in  possession,  the  property  appertaining 
thereto,  and  tbe  defendant  reAisted  the  claim  upon 
the  ground  that  the  relator  was  not  legally  entitled 
or  eligible  to  office  by  reason  of  his  being  a  non- 
resident of  the  state,  tbe  court  held  that  such  title 
to  office  could  not  be  called  in  question  in  the  pro- 
ceeding, the  relator  having  a  prima  facie  title,  and 
granted  (he  mandamus.  State,  Atherton,  v.  Sher- 
wood, supra. 

In  State,  Cannon,  v.  May,  106  Mo.  488,  500  aaoi), 
the  writ  was  issued  upon  a  prima  facie  sbowing. 
and  jurisdiction  was  tbus  obtained,  and  the  court 
stated  that  while  such  a  proceeding  was  not  the 
proper  remedy  to  determine  tbe  title  to  an  office 
yet  in  such  a  case  they  would  decide  the  case  upon 
its  merits  having  obtained  Jurisdiction,  rather  than 
place  its  decision  upon  the  question  of  practice 
alone. 

An  appointment  to  an  office  ot  the  executive  is 
complete  upon  the  delivery  of  the  commission  so  as 
to  entltJe  the  relator  to  the  possession  of  the  office, 
for  the  refusal  of  which  he  may  malntam  man-^ 
damns,  and  in  such  a  case  the  appointment  of  the 
governor  will  give  a  prima  facie  title  to  office,  and 
such  commission  when  issued  may  be  taken  as  at 
least  prima  facie  evidence  that  the  person  holding 
it  was  lawfully  entitled  to  the  office.  Conkliu  v. 
Cunuingham  (N.  M.)  38  Pac.  170  (1894). 

In  Conklln  v.  Cunningham,  jmpra,  the  relator 
sought  to  compel  the  defendant  to  turn  over  to  him 
the  books,  papers,  property,  and  prisoners  apper- 
taining to  the  office  of  sheriff  and  ex  officio  collec- 
tor of  the  county,  alleging  the  defendant's  removal 
by  the  governor  of  the  territory,  and  the  relator's 
appointment,  the  service  of  the  order  of  removal, 
the  relator's  due  qualification  for  the  office,  and 
tbe  defendant's  refusal  to  deliver  to  him  the  prop- 
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erty  in  question.  Tbe  defendant  alleged  that  he- 
was  elected  and  qualified  as  sheriff  on  a  given  date 
for  two  years  from  a  later  date,  and  denied  the  re- 
moval from  office,  and  tbe  right  of  tbe  governor  to 
remove  him  and  appoint  the  relator,  and  aJ«o  t he- 
fact  that  the  relator  was  sheriff.  The  court  held 
that  the  fact  that  the  governor  acted  witbtn  tbe 
limits  of  bis  authority  was  a  conclusive  presump- 
tion In  that  proceeding:  that  he  was  authorized  by 
tbe  statute  to  remove  for  causes  specified  in  th^ 
section  under  which  be  acted,  and  to  appoint  to 
the  vacancy,  and  issue  bis  commission,  were  ih^ 
less  indisputable  legal  conclusions  m  that  aetfoa; 
and  that  the  fact  that  tbe  defendant  ceased  to  be 
shot  iff  by  the  one  executive  order,  and  the  relator 
became,  prima  facie,  such  officer,  by  the  other,  was 
the  law's  operation,  so  pronounced  that  it  oooM 
not  be  controverted,  except  In  an  action  contesting 
the  legal  title  to  tbe  office. 

In  tbe  above  case  it  was  further  stated  that  itt 
tbe  exercise  of  the  powers  confided  to  the  discre- 
tion of  tbe  executive,  and  in  the  performance  of 
tbe  duties  imposed  upon  bim,  be  was  independent 
of  tbe  Judiciary;  and  presumptively  his  acts  were 
within  the  limitations  of  his  authority,  and  must 
be  recognized  by  the  judicial  tribunals:  and  there- 
fore, prima  facie,  the  order  of  the  removal  of  tbe 
defendant  was  a  legal  exercise  of  executive  au- 
thority: and  the  appointment  of  tbe  relator  con- 
stituted a  commission  that  was  evidence,  prima 
fade,  that  he  was  lawfully  entitled  to  the  office  of 
sheriff,  and  imposed  upon  the  contestant  the  bar- 
den  of  showing  a  t>etter  title  by  an  action  in  the 
nature  of  a  quo  warranto.  Tbe  court  therefore  af- 
fliroed  the  judgment  of  the  lower  court  granting 
tbe  peremptory  writ  of  mandamus. 

Where  the  petition  stated  that  a  statement  of  tbe 
result  and  the  canvass  at  a  town  meeting  for  the 
office  of  supervisor  was  entered  In  the  minutes  by 
tbe  clerk,  and  such  minutes  showed  that  tbe  re- 
lator was  elected  and  took  the  oath  of  office,  wbK^ 
was  certified  by  the  town  clerk  and  filed,  where- 
upon he  entered  upon  tbe  duties  of  the  office.  It 
was  held  that  the  relator  showed  a  prima  facie  title 
to  the  office,  and  that  tbe  irregularities  of  the 
election  could  not  be  shown  by  the  defendant  as 
against  such  minutes  in  a  summary  proceeding 
under  tbe  New  York  Revised  Statutes  to  compel 
the  delivery  of  the  books  and  papen  appertaining 
to  the  office.    Re  Baker,  11  How.  Pr.  418  OH56  *, 

Where  one  filling  the  office  of  town  clerk  bad  de- 
clared his  intention  of  removing  from  the  county, 
removed  from  tbe  town,  and  tbe  justices  bad  ap- 
pointed his  successor,  who  bad  duly  qualified  and 
taken  possession  of  some  of  tbe  l>ooks  and  paper* 
relating  to  the  office,  and  sought  the  delivery  up 
of  the  remainder,— tbe  court  held  that  such  success- 
or was  to  be  taken  as  legally  elected  to  office,  and 
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Berry,  J.,  iD  reDdering  the  decision  of  the 
court  in  a  mandamus  proceedioi;,  said:  "On 
the  whole  it  may  be  said  that  the  question  here 
is  not  Who  will  be  entitled  to  the  office  on  an 
examination  into  the  merits  of  the  election? 
but  Who  is  now  entitled  to  the  possession  of 
the  books  and  papers  appertaining  to  the  office? 
The  person  holding  the  certificate  is,  under 
the  circumstances  of  the  case,  prima  facie  the 
officer,  and  therefore  prima  facie  entitled  to 
the  insignia  and  records  of  the  office.  In  such 
cases  the  writ  of  mandamus  is  a  peculiarly 
proper,  adequate,  and  speedy  remedy,  and  per- 
bap«  the  only  one  by  which*  to  enforce  the  de- 
livery of  the  books,  etc."  So.  too,  in  State, 
Atherton,  v.  Sherwood,  15  Minn.  221  (Gil. 
172),  2  Am.  Rep.  116.  the  court,  in  discussing 
the  eligibiiitv  of  one  who  held  a  certificate  of 
election,  and  sought  by  mandamus  to  procure 


a  delivery  of  the  books  belonging  to  an  office, 
says:  *'It  would  seem,  then,  to  be  immaterial  in 
this  proceeding  whether  or  not  the  relator  was 
eligible,  or  was  duly  elected  to  the  office,  for 
to  try  either  issue  would  be  to  try  the  title.*' 
In  Warnt^r  v.  Myers,  4  Or.  72.  it  was  held  that 
the  person  holding  the  certificate  of  election 
was  entitled  to  a  peremptory  writ  of  manda- 
mus to  compel  the  incumbent  of  the  office  to 
deliver  the  property  appertaining  thereto.  In 
People,  Cumminga,  v.  Head,  25  111.  325,  Caton, 
Ch.  J. ,  in  speaking  of  the  certificate  of  elec- 
tion which  had  been  issued  by  a  canvassing 
board,  said:  "The  decision  of  the  canvassers 
afforded  prima  facie  evidence  that  the  relator 
was  legally  elected,  and  entitled  him  to  the 
office  till  that  canvass  should  be  set  aside  by  a 
proceeding  to  be  instituted  by  the  defeated  can- 
didate in  the  courts  of  justice,  and  in  the  forms 


therefore  entitled  to  an  order,  even  though  the 
predecessor  bad  sworn  that  he  was  still  a  resident 
and  intended  to  return,  the  proceedings  of  the 
Justices  being  entered  into  l>ODa  fide  uuder  the 
belief  that  the  office  was  vacant,  the  defendant 
not  being  an  officer  de  facto,  the  applicant  having 
poflsessioa  and  having  commenced  to  discharge  the 
duties  of  the  office,  prima  facie  evidence  of  title 
being  sufficient.  Re  Bagley,  27  How.  Pr.  151  (1863). 
In  People,  Salisbury,  v.  Hoicomb.  5  Misc.  450 
(1803),  the  relator  and  respondent  were  candidates 
for  the  office  of  town  clerk,  the  latter  being  the 
then  incumbent  of  the  office,  and  the  result  which 
showed  that  each  party  received  the  same  number 
of  votes  was  entered  on  the  minutes  of  the  pro- 
ceedings kept  by  the  respondent  and  8ub6cril)ed  by 
him,  and  by  the  officers  presiding,  and  subsequently 
a  majority  of  the  town  board  made  a  written  ap- 
pointment of  the  relator  as  town  clerk,  as  pre- 
scribed by  statute,  which  appointment  was  filed 
and  the  oath  of  office  taken  by  the  relator,  and  all 
the  forms  of  the  statute  requisite  to  a  valid  ap- 
pointment were  complied  with,  and  the  defendant 
alleged  error  in  the  counting,  and  contended  that 
he  had  the  majority.  The  court  held  the  relator  en- 
titled to  the  benefit  of  the  statutes  to  compel  a  de- 
livery of  the  papers,  as  he  had  a  prima  facie  title, 
while  the  defendant  simply  claimed  a  right  to  the 
office,  the  court  stating  that  a  prima  facie  title  was 
sufficient  to  entitle  the  relator  to  the  records  of  the 
office  until  the  defendant  in  an  action  of  quo  war- 
ranto established  his  right  to  the  office  by  proof 
that  he  received  a  majority  of  the  votes. 

V,  St^ecial  provisions  relatino  ta 

In  some  of  the  states  the  statutes  provide  a  stat- 
utory remedy  which  in  a  few  is  in  the  nature  of  a 
summary  proceeding,  and  such  proceedings  will 
be  found  to  be  contained  in  the  provisions  of  the 
Alabama,  California,  and  New  York  Codes.  Yet  it 
has  been  held  that  such  provisions  have  not  in  any 
way  abrogated  the  doctrine  of  the  common  law 
relating  to  the  issuing  of  such  writs,  and  that  such 
summary  proceedings  can  only  be  had  in  cases 
where  the  title  to  the  office  is  not  in  question,  the 
proceedings  by  way  of  quo  warranto  being  still  the 
remedy  in  such  cases. 

Under  the  provisions  of  the  Alabama  Code  in  all 
cases  in  which  it  is  not  otherwise  expressly  pro- 
vided, when  any  office  is  vacated,  except  by  the 
death  of  the  incumbent,  all  the  books,  papers,  prop- 
erty, and  money  belonging  or  appertaining  to  such 
office  must  be  delivered  over  upon  demand  to  the 
qualified  successor,  a  violation  of  the  duty  t>eing  a 
misdemeanor,  and  on  a  refusal,  after  demand,  com- 
plaint may  be  made  to  the  probate  Judge  of  the 
county,  or  to  the  Judge  of  the  circuit  court  by  such 
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successor  in  office,  and  if  the  Judge  is  satisfied  by  the 
oath  of  the  complainant  that  such  property  is  with- 
held,  he  must  make  an  order  requiring  the  person 
withholding  to  show  cause  why  he  should  not  de- 
liver it  up.  and  the  person  so  charged  may,  upon 
making  affidavit  that  he  has  made  such  delivery, 
discharge  himself.  But  if  he  does  not  make  such 
affidavit  the  Judge  must  proceed  to  inquire  into  the 
circumstances,  and  if  it  appears  that  such  property 
is  withbeld,  he  must  make  an  order  committing 
the  accused  to  Jail  until  he  makes  the  delivery,  or 
is  otherwise  discharged  by  due  course  of  law,  and  a 
search  warrant  must  then  issue,  commanding  a 
search  of  a  designated  place  for  the  property,  which 
when  found  must  be  brought  before  the  Judge. 
The  above  provisions  are  contained  In  the  Revised 
Code  of  Alabama,  M  183-197.  Thompson  v.  Holt,  52 
Ala.  401,  497,  498  (1875). 

Where  the  relator  had  been  duly  commissioned 
by  the  governor  and  had  qualified  as  Judge  of  pro- 
bate he  was  held  entitled  to  the  custody  of  the 
books  and  papers,  money  and  property,  of  the  of- 
fice, and  the  refusal  by  the  respondent  to  deliver 
them  over  on  demand  subjected  him  to  an  order  of 
commitment.    Ibid, 

Yet  the  proceedings  under  art  6,  pt  1,  title  5, 
chap.  1,  Ala.  Kev.  Code,  to  compel  the  delivery  of 
the  books  and  papers,  etc.,  appertaining  to  an  office* 
cannot  be  supported,  unless  the  relator  exhibits  a 
prima  fade  title  to  the  office  free  from  all  reason- 
able doubt,  rbid.:  Plowman  v.  Thornton.  52  Ala. 
560  (1875). 

So.  if  the  object  is  to  test  the  title  to  the  office, 
and  such  title  is  the  real  question  in  issue,  and  the 
relator  does  not  show  a  clear  prima  facie  title,  the 
rule  of  the  common  law  that  a  party  must  proceed 
by  way  of  quo  warranto  instead  of  mandamus  ap- 
plies to  such  summary  proceedings  under  the 
above  statute.    Thompson  v.  Holt,  supra. 

The  purposes  of  the  Alabama  Code  were  to  pro- 
vide a  more  summary  and  adequate  remedy  than 
that  which  mandamus  would  afford,  and  the  rem- 
edy thus  provided  Is  cumulative,  not  exclusive, 
and  is  of  like  nature  with  mandamus.    Ibid. 

And  the  above  statutory  proceedings  will  lie 
whenever  a  mandamus  could  be  obtained  at  com- 
mon law.    Ibid. 

Where  the  petition  was  filed  by  one  who  had 
been  declared  entitled  to  the  office  after  the  con- 
test to  the  term  of  office  expired,  at  the  period 
when  the  petition  could  bo  brought  to  hearing  and 
the  party  withholding  had  been  elected  for  the 
succeeding  term,  relief  was  denied.  Beet>e  v.  Rob- 
inson, 64  Ala.  171  a879). 

A  party  claiming  the  remedy  provided  by  art.  6, 
chap.  1,  title  5,  pt.  1,  of  the  Alabama  Code,  being 
8  206  of  the  Code  of  1876,  must  show  that  he  is  the 
qualified  successor  to  the  office.    Ibid, 
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of  law."  To  allow  an  iDcumbeDt  to  bold  over 
and  retain  possession  of  an  office  after  the  close 
of  bis  tenn,  wben  a  certillcate  of  election  bas 
been  issued  to  anotber,  wbo  bas  duly  qualified, 
because,  perchance,  the  incumbent  may  think 
bis  successor  is  ineligible,  or  bas  not  been  duly 
elected,  would  Ibwart  the  popular  will,  as  ex- 
pressed by  the  majority  at  the  election,  and 
tend  to  make  the  incumbent  the  judge  of  bis 
own  rights,  as  well  as  of  the  eligtbility, 
election,  and  qualification  of  his  successor. 
&ate,  Jones,  v.  OaUs,  86  Wis.  684.  The  elec- 
tors having  expressed  their  preference  at  the 
polls,  it  is  better  that  the  person  chosen  by 
their  votes,  having  obtained  the  certificate  of 
election,  and  qualified,  should  be  inducted  into 
office,  and  the  burden  of  proving  the  ineligibil- 
ity and  want  of  election  and  qualification  cast 
on  the  prior  incumbent,  than  that  his  successor 
should  be  deprived  of  his  office  until  he  could 


show  himself  eligible  thereto.  It  is  true  that 
in  State,  Snyder,  v.  Newman,  ^i  Mo.  445,  to 
which  our  attention  has  been  called,  the  court 
denied  a  peremptory  writ  of  mandamus  to 
compel  the  incumbent  to  deliver  the  books  and 
papers  of  an  office  to  one  shown  by  the  record 
to  be  ineligible;  but,  in  view  of  the  statute  au- 
thorizing the  plaintiiS^s  election,  we  decline  to 
pass  upon  the  plaintiff's  eligibility  until  the 
question  is  before  us  in  a  direct  proceeding. 
Having  received  the  certificate  of  her  election, 
in  pursuance  of  a  statute  authorizing  it,  and 
having  qualified,  the  plaintiff  made  a  prima 
facie  case,  and  showed  a  prima  facie  right  to 
the  possession  of  the  books  and  papers  which 
she  18  entitled  to  use  until  the  question  of  her 
right  to  do  so  can  be  tried  in  a  proper  pro- 
ceeding. 

It  follows  that  the  judgment  of  the  court  be- 
low must  be  affirmed,  and  it  is  so  ordered. 


He  must  show  a  leflral  title  and  a  subsisting  right 
to  the  cuetody  at  the  time.    ibid. 

Under  the  provisions  of  the  Calif  orn  la  Code  of 
Civil  Procedure,  6  806,  judgment  may  be  rendered 
upon  the  right  of  a  party  claiming  to  tx;  entitled  to 
the  office.    Kelly  v.  Edwards.  60  Cal.  4fiO  (1880). 

The  remedy  afforded  by  111.  Rev.  Stat.  chap.  29, 
I  as.  has  been  held  to  be  of  such  a  doubtful  nature 
as  to  entitle  the  party  to  proceed  by  way  of  man- 
damus. People.  Cummings.  v.  Head,  25  m.  325 
(1861). 

The  Louisiana  Code  of  Practice,  art.  838,  permits 
a  mandamus  to  issue  through  a  public  officer  to 
compel  him  to  deliver  to  his  successor  the  papers 
and  other  effects  belonging  to  his  office.  State, 
JumeL,  v.  Johnson,  29  La.  Ann.  399  (1877). 

So,  the  statutes  of  Maine  of  1880,  chap.  198,  ac- 
complish by  one  and  the  same  process  the  objects 
contemplated  by  both  the  proceedings  by  way  of 
quo  warranto  and  by  mandamus,  and  oust  the  un- 
lawful incumbent  and  give  the  lawful  claimant  the 
right  to  the  office  which  he  is  entitled  to,  and  afford 
a  speedy  and  effectual  remedy  in  lieu  of  the  pro- 
ceedings of  the  common  law.  Prince  v.  Skillin,  71 
Me.  366,  36  Am.  Rep.  dE»  (1880). 

In  Ramsey  County  Supers,  v.  Heenan,  2  Minn. 
880  (1858),  a  peremptory  writ  of  mandamus  was  ap- 
plied for  to  compel  the  register  of  deeds  in  the 
county  to  deliver  to  the  board  of  supervisors  cer- 
tain boolLs  and  papers  relating  to  the  county  taxes, 
the  application  being  umde  under  8  9  of  the  Minne- 
sota act  of  August  13. 1858  (Laws  of  1858,  p.  206),  and 
the  court  held  that,  a  proper  demand  having  been 
made  by  the  board  for  the  books  and  papers,  the 
writ  of  mandamus  should  issue. 

The  Minnesota  statutes  (Rev.  Stat.  chap.  79, 1  3), 
have  not  changed  the  law  with  respect  to  the  issue 
of  a  mandamus  to  compel  the  surrender  of  an  office 
and  the  books  and  papers  appertaining  thereto, 
where  the  officer  has  a  prima  facie  title  to  the  of- 
flee,  and  to  the  denial  of  such  writ  to  try  and  Anally 
determine  the  title  to  the  office,  except  in  cases 
where  the  law  bas  provided  no  other  means  of  so 
doing,  the  statutes  containing  nothing  from  which 
an  intention  to  enlarge  or  change  the  issue  to  be 
tried  can  be  Inferred,  and  thi^,  even  thoutrh  the 
writ  of  quo  warranto,  which  was  the  adequate  and 
speedy  remedy  to  try  title,  should  have  been  held 
to  have  been  abolished,  other  and  adequate  pro- 
visions being  made  for  the  full  and  speedy  trial 
and  determination  of  questions  as  to  title  to  office, 
.state,  Atherton,  v.  Sherwood,  16  Minn.  221,  2  Am. 
Rep.  116(1870). 

Under  the  statutes  of  Nevada,  the  remedy  by 
way  of  mandamus  is  not  confined  to  cases  where  a 
person  is  deprived  of  the  enjoyment  of  his  office, 
but  the  writ  will  be  issued  ''to  compel  the  admis- 
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slon  of  a  party  to  the  use  and  enjoyment  of  a  right 
or  office  to  which  he  is  entitled,  and  from  which  be 
is  unlawfully  precluded  by  such  inferior  tribunal, 
corporation,  board,  or  person,"  the  remedy  by  the 
writ  being  more  extensive  than  at  common  law, 
embracing  within  its  provisions  cases  wherein  the 
relator  claims  to  have  delivered  over  to  him  the 
books  and  papers  belonging  to  the  office  of  super- 
intendent of  a  mining  company,  and  to  admit  him 
to  the  enjoyment  of  the  rights  thereof.  State, 
Curtis,  V.  McCullough,  8  Nev.  202  (1867). 

Mandamus  is  inappropriate,  and  should  not  be 
Issued,  where  there  is  a  real  and  sutntantial  dispute 
as  to  the  title  to  an  office;  and  where  the  right  of 
the  applicant  Is  clear  and  unquestionable,  and  the 
possession  of  the  books  and  pai>er8  is  all  that  is  nee- 
essary  to  enable  hhn  to  perform  the  duties  of  the 
office.  Resort  should  be  had  to  a  direct  proceeding 
to  obtain  such  books  under  the  New  York  statute 
(1  Rev.  Stat.  chap.  124, 8§  50, 51),  and  where  the  title  of 
the  applicant  to  an  office  is  beyond  substantial  dis- 
pute so  that  the  objection  to  it  is  wholly  frivolcHis, 
and  the  possession  of  the  books  and  papers  would 
not  give  control  of  the  office,  a  writ  of  mandamus 
would  be  proper  and  should  be  awarded.  People, 
Bradly,  v.  Stephens,  2  Abb.  Pr.  N.  S.  848,  858  (ia«). 
To  the  same  effect.  People,  Coleman,  v.  Dikeman,  7 
How.  Pr.  124  (1852). 

The  object  of  N.  Y.  Stat.  124,  «•  60. 51,  is  to  compel 
the  delivery  of  the  books  and  papers  by  a  summary 
proceeding,  to  which  any  person,  duly  appointed 
to  an  office,  is  absolutely  entitled  without  any  qual* 
iflcation  or  reservation,  the  only  questions  for  the 
judge  being  whether  the  predecessor  was  legally 
removed,  and  whether  the  claimant  has  been  le- 
gally appointed;  but  such  proceeding  does  not 
supersede  the  more  regular  and  formal  redress  by 
action  by  the  party  against  whom  the  applioatioa 
is  made,  the  remedies  being  concurrent,  the  one 
summary  and  preliminary  and  partial  in  Its  opera- 
tion, the  other  final  and  complete,  comprehending 
all  the  profits  and  benefits  of  the  office.  Re  Bart- 
letr,  9  How.  Pr.  414  (1854). 

When  a  party  has  been  elected  or  appointed  to 
an  office,  and  his  predecessor  in  such  office  refuses 
to  deliver  up  the  books  and  papers  belonging  to 
such  office,  an  application  may  t>e  made,  under  the 
New  York  Revised  Statutes,  to  a  justice  of  the  su- 
preme court,  who  is  authorized,  in  case  the  party 
complained  against  refuses  without  satiafAotory 
reason  to  deliver  to  such  successor  such  books  and 
papers,  to  direct  such  delivery  and  to  commit  such 
party  to  the  jail  of  the  county,  there  to  remain  un» 
til  he  complies  with  such  order  or  is  discharged  ac- 
cording to  law.  Rt  North  v.  Gary,  4  Thomp.  ft  C 
357  (1874). 
I     The  statute  was  intended  for  the  actual  Incum* 
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STATE  of  Florida,  ex  rel,  W.  B.  LAMAR, 
Attorney  GkDeral, 

V, 

James  E.  JOHNSON. 
(86Fla.2.) 

*  1  •   In  aA  altematiTe  writ  of  mandamii8» 

upon  the  part  of  the  state,  to  compel  the  surren- 
der by  a  prior  incumbent  of  a  public  oflBoe  of  the 
office  room  and  the  records,  books,  and  papers  of 
the  same,  it  Is  not  absolutely  necessary  to  alleere  in 
specific  words  that  the  term  of  office  of  such  prior 
incumbent  has  expired.    While  the  writ  would 
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be  more  exact  and  definite  if  the  specific  words 
were  used,  their  use  is  not  essential,  and  words 
fully  equivalent,  from  which  the  expiration  of 
the  term  follows  as  a  necessary  consequence,  are 
sufficient. 

8«  Allegations  contained  in  such  an  al- 
ternative writ  of  mandamus  as  is  men- 
tioned in  preoedinif  headnote,  to  the  effect  that 
at  a  general  election  held  in  accordance  with  the 
provisions  of  law  in  this  state,  in  the  county  of 
Duval,  one  J.  F.  6.  was  a  candidate  for  the  office 
of  tax  collector  of  said  county,  was  voted  for  at 
said  election  for  said  office;  that  the  returns  of 
said  election  were  duly  canvassed  by  the  proper 
canvassing  board  of  said  county,  and  that  he  was 
shown   by  such  canvass  to  have  received  the 


bent,  the  actual  successor  to  such  office,  rather  than 
the  person  entitled  to  succeed  to  it,  and  therefore 
was  not  intended  for  the  party  entitled  merely  be- 
cause he  was  so  en  titled,  the  only  proper  remedy  for 
such  person  entitled,  but  not  in  possession,  to  assert 
bis  title,  beinir  by  way  of  quo  warranto,  in  which  ac- 
tion he  could  judicially  establish  his  title  and  pos- 
session, and  then  avail  himself  of  the  proceedings 
under  the  statute  to  obtain  possession.  Re  Ck)n- 
over  V.  DevUn,  24  Barb,  587,  609  (1867). 

The  object  of  the  proceedinir  under  the  New 
York  Revised  Statutes  was  to  put  the  books  and 
papers  into  the  possession  of  the  actual  incumbent 
for  actual  use  for  the  time  being,  and  not  to  decide 
who,  in  the  abstract,  was  entitled  to  them,  because 
he  was  entitled  to  the  office  to  which  they  pre- 
tained;  and  that  the  title  to  such  books  and  papers 
must  ultimately  depend  upon  thf^  title  to  the  office; 
and  therefore  the  right  to  present  possession 
should  depend  on  the  fact  of  present  possession  of 
the  office  to  which  such  documents  were  appurte- 
nant.   Ibid, 

The  authority  conferred  by  the  New  York  Re- 
vised Statutes  to  compel  the  delivery  over  of  the 
books  and  papers  appertaining  to  the  office  should 
only  be  exercised  in  a  clear  case  or  in  one  free  from 
reasonable  doubt,  as  the  aim  of  the  revisers  of  such 
statute  was  to  give  the  remedy  "only**  when  the 
case  was  so  clear  that  the  conduct  of  the  party  in 
refusing  to  deliver  could  be  called  wilful  or  obsti- 
nate. Bridgeman  v.  Hall,  16  Abb.  N.  C.  272  (1885); 
People,  Williamson,  v.  Allen,  42  Barb.  208(1864). 

When  the  case  is  free  from  reasonable  doubt,  the 
application  under  the  New  York  Revised  Statutes 
for  the  delivery  of  the  books  and  papers  appertain- 
ing to  an  office  should  be  granted.  People,  Kil- 
bourn  v.  Allen,  51  How.  Pr.  97, 100  (1876). 

And  a  Judge  has  no  right  to  enforce  such  deliv- 
ery unless  the  applicant  shows  a  title,  clear  and 
free  from  reasonable  doubt.  People,  Hodgklnson* 
V.  Stevens,  5  Hill,  616  (1843). 

In  order  to  entitle  a  party  elected  to  office  to  the 
benefit  of  the  proceedings  given  by  1  N.  Y.  Rev. 
Stat.  125,  §51,  to  compel  the  delivery  of  the  papers 
appertaining  to  the  office  as  agaiust  his  predecessor 
whose  term  of  office  has  expired,it  is  only  necessary 
for  the  party  claiming  to  be  entitled  to  the  office 
to  show  that  he  has  been  duly  elected,  and  that  he 
has  duly  qualified  himself  for  the  office,  and  ques- 
tions relating  to  the  validity  of  such  election  can- 
not be  entered  into  in  any  such  proceedings.  Rt 
Bradley,  141  N.  Y.  627  (1804). 

In  proceedings  under  the  New  York  Revised  Stat- 
utes the  defendant  may  show  that  the  facts  add  uced 
by  the  relator  showing  his  election  and  title  to  the 
office  are  not  truly  stated,  and  so  create  a  doubt  as 
to  the  title  to  the  office,  although  be  cannot  by 
merely  allegring  irregularities  in  the  election  avoid 
the  proceedings.  Re  Baker,  11  How.  Pr.  418  (1855). 
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The  true  rule  under  the  New  York  statute  is  that 
one  having  a  prima  facie  title  evidenced  by  an 
election  or  appointment  valid  on  its  face  must  pre- 
vail over  one  claiming  the  right  to  the  office.  Peo- 
ple, Salisbury,  v.  Holcomb,  6  Misc.  460  (1893). 

In  the  above  case  the  court  stated  that  Rt  Davis, 
19  How.  Pr.  328  (1860),  which  would  seem  to  hold 
otherwise,  was  a  practical  nullification  of  the 
statute  which  was  designed  to  aiford  a  summary 
remedy  to  one  having  a  clear  prima  facie  title,  and 
that  the  Judge  in  that  case  overlooked  Re  Baker,  11 
How.  Pr.  418  (1865),  which  latter  case  was  approved 
of  in  People,  Williamson,  v.  Allen,  42  Barb.  203 
(1864;. 

An  application  under  the  New  York  Revised 
Statutes  for  books  and  papers  is  designed  to  be  a 
summary  proceeding,  and  the  officer  to  whom  it 
is  made  has  no  power  to  declare  the  action  of  the 
appointing  and  confirming  power  void  for  official 
corruption,  especially  when  there  is  not  clear 
proof  of  the  fact.  People,  Kil  bourn,  v.  Allen,  51 
How.  Pr.  9?  (1876). 

Under  the  proceedings  given  by  the  New  York 
Revised  Statutes  it  is  the  province  and  duty  of  the 
Judge  to  examine  the  facts  and  claims  of  the  re- 
spective parties  so  far  as  to  ascertain  whether  the 
person  claiming  the  office  and  the  delivery  of  the 
books  and  papers  shows  a  clear  right  to  such  office 
and  to  the  possession  of  such  books  and  papers, 
and  whether  or  not  the  party  refusing  such  deliv- 
ery establishes  a  reasonable  doubt  in  regard  to  the 
right  of  the  applicant  to  the  possession  of  such 
book  and  papers.  Re  North  v.  Qiry,  4  Thomp.  &  C. 
857  (1874). 

In  such  a  proceeding  the  Judge  must  look  into 
the  title  to  the  office  so  far  as  necessary  to  ascer- 
tain whether  t\\e  applicants  right  is  free  from  rea- 
sonable doubt,  and  such  examinatioh  of  the  title  is 
not  the  trial  of  the  title  to  office,  for  the  reason 
that  the  question  Is  not  involved,  and  the  title  re- 
mains wholly  unaffected  by  his  decision.  People, 
Williamson,  v.  Allen,  sapra. 

The  application  for  the  delivery  of  books  and 
papers  under  the  New  York  Uevised  Statutes  will 
not  be  denied  for  the  reason  that  it  Involves  the 
validity  of  the  appointment,  as  resort  may  be  had 
to  action  to  try  the  title.  Re  Baglcy,  27  How.  Pr. 
151  (1863). 

But  the  summary  remedy  given  by  the  New  York 
Revised  Statutes  does  not  lie  where  the  party  in 
possession  of  the  office,  and  the  books  and  papers 
appertaining  thereto,  holds  under  a  bona  fide  belief 
that  he  is  entitled  to  the  office,  but  only  in  cases 
where  thwe  is  a  wilful  and  ot)st1nate  refusal  of  de- 
livery. Brtdgman  v.  Hall,  16  Abb.  N.  C.  272 
(1885). 

So,  the  proceedings  given  by  such  statutes  were 
not  adapted,  nor  were  they  intended,  to  try  the 
title  to  an  office  when  there  were  adverse  claim- 
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highest  Dumber  of  votes  cast  for  aoy  person  for 
such  office,  and  was  declared  elected  to  the  same: 
that  the  supervisor  of  registration  of  such  county 
gave  him  a  certificate  of  his  election,  certifying 
that  according  to  said  returns  and  convabS  he  was 
at  said  election  elected  tax  collector  of  said 
county  for  the  term  prescribed  by  law,  k)egin- 
ning  on  the  Ist  Tuesday  after  the  1st  Monday  in 
January,  a.  b.  1895  (which  precedes  the  date  of 
said  writ):  that  he  had  duly  given  his  bond  and 
qualified  for  said  office  in  all  respects:  and  that 
the  governor  of  the  state,  under  his  hand  and  the 
great  seal  of  the  state,  did  commission  him  to  be 
such  tax  collector,  according  to  the  Constitution 
and  laws  of  this  state,  for  the  term  of  two  years 
from  the  Ist  Tuesday  after  the  Ist  Monday  in 
January,  A.  d.  1885,  and  until  his  successor  is 


qualified;  that  the  incumbent  of  said  office  prior 
to  the  term  for  which  said  J.  F.  6.  was  commis- 
sioned as  aforesaid  was  J.  E.  J.,  the  defendants- 
make  a  sufficient  prima  facie  showing  that  the 
term  of  said  J.  E.  J.  as  tax  collector  has  exptred. 

3.  The  allegratioiis  of  the  altemattre 
^rrit  of  mandamus  set  out  in  the  precediD«r 
headnote  are  sufficient  prima  facie  allegations 
of  an  election  in  fact  of  J.  F.  O.  as  tax  oolleotor 
of  Duval  county. 

4.  Sectfon  8  of  article  6  of  the  Constitii- 
tion  of  this  state  gives  the  legislature  powcrr  to 
provide  for  the  returns  of  elections,  and  with  it, 
as  a  necessary  incident  to  that  power,  ttie  author- 
ity to  apiK)int  and  designate  some  officer,  or  board 
of  officers,  to  aggregate  the  returns  and  ascer- 
tain and  declare  the  result  of  such  elections. 


ants,  and  in  such  a  case  quo  warranto  is  the  proper 
remedy.    He  North  v.  Gary,  supra. 

In  People,  Dolan,  v.  Lane,  55  N.  Y.  217  (1873),  it 
was  said  to  he  doubtful  whether  the  title  to  an  of- 
fice ought  ever  to  be  tried  collaterally  on  proceed- 
ings by  mandamus  instituted  on  behalf  of  a  party 
out  of  possession  of  the  office. 

Where  one  claiming  to  be  clerk  of  the  common 
council  of  a  city  applied  for  a  mandamus  to  com- 
pel his  predecessor  in  office  to  deliver  up  the  books 
and  papers,  the  court  held  that  the  application 
should  be  denied  inasmuch  as  the  relator,  if  he 
was  in  truth  clerk,  had  another  specific  legal  rem- 
edy under  1  Rev.  Stat.  124.  People,  Hodgkinson, 
V.  Stevens,  5  Hill,  610  (1843).  From  this  decision, 
however.  Chief  Justice  Nelson  dissented. 

In  People,  Hodgkinson,  v.  Stevens,  8U|)ra,  it  was 
urged  on  the  part  of  the  defendant  that  the  New 
York  statutes  (1  Kev.  Stat,  124,  69  60-65),  had  super- 
seded the  remedy  by  way  of  mandamus,  but  Chief 
Justice  Nelson  was  of  the  contrary  opinion,  and 
held  that  nothing  in  the  provisions  of  the  statate 
indicated  that  such  was  the  intention  of  the  legis- 
lature, the  statute  being  obviously  designed  to 
furnish  a  prompt  and  summary  remedy  for  cases 
of  emergency,  in  addition  to  the  one  already  exist- 
ing by  way  of  mandamus,  the  remedy  by  way  of 
mandamus  being  one  of  a  proceeding  according  to 
the  principles  of  the  common  law  where  questions 
of  fact  luight  be  determined  by  a  Jury,  and  those 
of  law  by  the  court  subject  to  review  on  error, 
while  in  the  proceeding  under  the  statute  the 
remedy  was  by  un  informal  application  to  a  Judge 
atchamt>er8  who  was  to  proceed  summarily  and 
whose  determination  upon  the  matter  was  final. 

In  a  note  to  the  above  case  of  People,  Hodgkin- 
son, V.  Stevens.  5  Hill.  616,  830  (1843),  Chief  Justice 
Kent  observed  that  the  legislature  never  intended 
that  the  Judge  could  exercise  his  powers  to  enforce 
the  delivery  of  books  and  papers  against  an  officer 
de  facto  when  the  title  of  the  applicant  for  the  office 
was  questionable,  and  that  the  title  of  the  appli- 
cant must  be  prima  facie  and  free  from  reasonable 
doubt. 

In  He  Whiting,  2  Barb.  513  (1848),  the  court  stated 
that  although  the  proceeding  under  such  statutes 
was  not  a  substitute  for  a  quo  warranto  because  it 
did  not  establish  the  title  to  the  office,  yet  it  was 
kindred,  and  in  addition  to  the  remedy  by  way  of 
mandamus,  which  has  always  been  an  appropriate 
mode  of  settling  the  possession. 

In  the  above  case  a  health  officer  of  the  poor, 
who  resigned  his  office,  communicated  the  fact  to 
the  board  of  health,  and  required  them  to  fill  the 
vacancy  under  the  statute  authorizing  them  so 
to,  in  case  of  temporary  inability  or  otherwise, 
which  provided  that  "the  person  so  appointed 
should  hold  office  only  until  such  inability  was  re- 
moved, or  the  sense  of  the  governor,  or  of  the  gov- 
ernor or  Senate,  should  be  declared."  The  board 
appointed  a  successor,  who  qualified  and  entered 
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upon  the  duties  of  the  office,  but  at  that  time  the 
third  party  had  been  nominated  by  the  governor 
for  the  office,  and  later  such  nomination  waa  con- 
firmed by  the  Senate,  and  such  third  party  took 
the  oath  of  office  and  attempted  to  enter  upon  its 
duties,  but  was  obstructed  by  the  appointee  ol  the 
board,  who  claimed  to  be  lawfully  appointed  and 
refused  to  surrender  the  books  and  papers.  The 
court  held  that  in  such  a  case  proceedings  under 
the  statutes  were  a  proper  remedy,  the  applicant's 
title  being  clear,  and  the  defendant  was  not  in  po»- 
session  under  color  of  lawful  right  to  hold. 

In  Re  Conover  v.  Devlin,  24  Barb.  587,  009  (185T1, 
the  court  stated  that  in  proceedings  under  the 
New  York  Revised  Statutes  to  obtain  possessioD  of 
the  books  and  papers  appertaining  to  an  office,  the 
question  of  title  to  the  office  should  not  be  allowed 
to  be  tried  in  it  ut  all,  and  that  the  abstract  right 
of  an  applicant  was  unimportant  vhere  the  pos- 
session was  clearly  shown:  and  further,  that  it 
should  not  be  Inquired  into  at  all  further  than  to 
see  that  if  in  possession  he  had  color  of  title,  that 
being  in  the  office  under  color  of  right  he  should 
have  such  proceeding  to  get  the  books  and  papers. 
and,  on  the  other  hand,  that  having  the  beet  possi- 
ble right  to  an  office,  one  should  not  have  the  pos- 
session of  the  books  and  papers  by  proceedings  un- 
der  such  statute  white  it  was  apparent  that  he  w«a 
not  in  occupancy  of  the  office  and  not  in  a  situa- 
tion to  exercise  the  functions  of  it,  the  court  thus 
going  further  than  the  rule  established  in  the 
prior  cases  ot  People,  Hodgkinson,  v.  Stevens,  5 
Hill,  616  (1843),  and  in  the  opinion  of  Judge  Kent  iu 
the  same  case,  p.  631,  and  that  of  Justice  Bd moods 
in  Re  Whiting,  2  Barb.  513  (1848). 

Where  a  statute  gave  the  canal  commissioDers 
power  to  remove  superintendents  of  repairs  and 
collectors  of  tolls,  when  they  Judged  such  removal 
proper,  the  court  held,  the  board  alone  having  the 
right  to  decide  upon  the  propriety  of  such  removal, 
and  its  action  being  final  and  conclusive,  the  case 
was  one  in  which  the  relator's  title  to  the  office  was 
clear  and  free  from  reasonable  doubt,and  was  ttiere- 
fore  a  proper  case  for  enforcing  the  delivery  of  the 
documents  in  a  question  underthe  provisiunaof  the 
New  York  statute.    Re  Cobee.  8  How.  Pr.  367  (1853). 

In  the  above  case  of  Re  Cobee  the  relator 
had  qualified  himself  by  taking  oath  and  filing  the 
official  bond  required  by  law,  and  the  court  held 
that  such  proceedings  would  lie,  the  statu  tea  re- 
ferring to  and  including  collectors  of  tolls  on  ca- 
nals as  well  as  other  officers. 

Yet  it  has  been  held  that  the  remedy  given  by  the 
New  York  Revised  Statutes,  even  though  It  in- 
volves the  question  of  the  legality  of  the  removal 
of  one  out  of  the  office  and  the  appointment  of  the 
other,  does  not  prevent  either  party  from  resort- 
ing to  a  more  formal  method  of  redress  by  actkm. 
Re  Bartlett,  9  How.  Pr.  414  (1864). 

Where  an  office  is  already  filled  by  a  person  who 
has  been  admitted  and  sworn  and  is  in  by  color  of 
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6.  Where  the  result  of  an  election  held 
mider  the  prorisioiis  of  law  has  been 
ascertained  and  declared  by  the  proper  oao- 
vaesiQflr  board,  their  official  announcement  Is  of 
binding  force  and  efficacy  as  to  the  fact  of  an  ac- 
tual election,  until  reversed  or  set  aside  by  a 
court  of  competent  Jurisdiction. 

9.  Upon  an  application  for  mandamus 
the  court  will  not  go  behind  the  certificate  of 
election  and  try  the  actual  title  to  the  office. 

"7*  It  is  not  necessary*  in  a  mandamus 
on  behalf  of  the  state,  to  allesre  the  eligibility  of 
the  person  stated  therein  to  have  been  elected 
to  the  office,  for  the  reason  that  to  try  such  an 
issue  would  be  to  determine  the  title  to  the  office 
upon  proceedingrs  in  mandamus,  which  the  court 
will  never  do. 


8«   A  prima  ftusie  title  to  public  oHlce 

confers  a  right  to  exercise  its  functions,  and  a 
right  to  the  possession  of  the  insignia  and  prop- 
erty thereof,  and  on  such  title  the  courts  will 
compel  a  delivery  of  such  insignia  and  property 
for  the  time  being,  without  adjudicating  the  ac- 
tual title. 

9.  The  commission  of  the  governor  of 

this  state  is  the  highest  and  best  evidence  of  who 
is  the  officer,  until  on  a  quo  warranto  or  pro- 
ceedings in  the  nature  of  a  quo  warranto  it  is 
annulled  by  a  judicial  determination. 

10.  Where  one  person  has  the  certifi- 
cate of  election  and  the  commission  to 
hold  an  office  he  is  prima  facie  the  officer  de 
jure^  and  a  mandamus  to  put  him  into  possession 


jright,  a  mandamus  is  never  issued  to  compel  a  sur- 
render. The  proper  remedy  in  such  a  case  was 
•formerly  by  quo  warranto  but  now  by  the  substi- 
tuted action.  People,  Lockwood,  v.  Scrugham,  20 
Barb.  802  (1856). 

In  Re  Baker,  11  How.  Pr.  418  (1866),  the  pohit  in 
issue  was,  that  the  defendant  was  in,  and  held,  the 
office  of  supervisor,  by  color  of  right,  and  was 
supervisor  de  facto;  that  the  question  of  right 
to  the  office  upon  the  respective  claims  of  the 
.relator  and  the  defendant  could  only  be  tried  by  a 
direct  proceeding  in  the  nature  of  a  quo  warranto; 
and  that  upon  the  defendant's  answer  the  county 
judge  had  no  jurisdiction  of  the  proceedings  had 
before  him  under  1  N.  Y.  Rev.  Stat.  358,  6  5.  The 
court  held  that,  the  relator's  title  to  the  office 
being  clear,  such  proceedings  to  compel  the  de- 
livery of  the  books  and  papers  to  the  relator  could 
be  had  under  the  provision  of  such  statute  as 
against  officers  de  facto^  but  that  if  the  title  to  such 
office  was  not  clear  quo  warranto  was  the  proper 
.remedy. 

Where  the  right  to  the  books  and  papers  has 
been  determined  by  proceedings  instituted  under 
1  Rev.  Stat.  125, 1 61,  after  a  further  hearing  of  the 
case  the  decision  in  such  proceedings  is  res  jwiicaia 
and  conclusive  between  the  parties,  and  cannot  be 
called  in  question  in  a  collateral  suit.  Ck>nover  v. 
New  York,  26  Barb.  518  (1857). 

In  Devlin  v.  Piatt,  20  How.  Pr.  167  (1861),  the  facts 
•disclosed  circumstances  which  showed  that  the  de- 
fendant had  been  legally  removed  from  the  office 
of  chamberlain,  and  the  relator  had  been  duly  ap- 
pointed his  successor,  and  an  order  was  therefore 
made  in  favor  of  the  relator  for  the  delivery  over 
to  him  of  the  books  and  papers  appertaining  to  the 
office  under  the  New  York  Revised  Statutes. 

In  that  case  the  defendant  had  been  removed  from 
office  by  proceedings  under  the  New  York  laws  of 
1857,  p.  874,  by  the  president  of  the  board  of  city 
aldermen  with  the  consent  of  the  aldermen,  and 
the  relator  appointed  in  his  place. 

And  in  such  a  case  the  applicant  was  held  en- 
titled to  a  warrant  to  commit  the  defendant  to 
Jail  until  be  complied  with  the  order  or  was  other- 
wise discharged  by  law.  Devlin  v.  Piatt,  11  Abb. 
Pr.  308,  406  (1861). 

So,  in  People,  Conlips,  v.  North.  72  N.  Y.124  (1878), 
the  facts  showed  that  the  defendant  had  been  ap- 
pointed chamberlain  of  the  city  for  two  years,  and 
that  at  the  expiration  of  such  term  he  held  over, 
no  successor  being  appointed,  but  later,  after  the 
annual  election  at  a  meeting  of  the  common  coun- 
cil at  which  the  late  board  of  aldermen  was  recog- 
nized as  members,  and  before  any  announcement 
vras  made  that  new  aldermen  had  been  elected 
who  claimed  recognition  as  such,  or  had  taken  the 
oath  of  office,  and  without  objection,  a  resolution 
reappointing  the  defendant  as  chamberlain  was 
passed,  upon  which  he  took  the  oath  of  office  and 
Jlled  the  bond  which  was  approved:  but  subse- 
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quently  the  council  as  a  board  of  canvassers  re- 
ceived the  inspector's  statements,  and  declared  a 
certificate  and  election  of  new  officers,  and  at  a 
subsequent  meeting  the  relator's  appointment  as 
chamberlain  was  passed,  and  It  was  held  that  he 
was  en  titled  under  the  provisions  of  the  statute  to 
the  office  and  the  books  and  papers  appertaining 
thereto. 

Where  the  defendant  made  affidavit  before  a 
notary  public,  and  not  before  the  officer  granting 
the  order,  stating  that  he  had  truly  delivered  to 
the  plaintiff  each  and  every  book  and  paper  in  his 
possession  or  under  his  control  as  supervisor  with- 
in his  knowledge,  and  that  he  hkd  not  then,  nor 
had  he  at  any  time  since  then,  any  such  book  as 
that  described  in  the  papers,  the  court  below  re- 
fused to  dismiss  the  proceedings  but  made  the 
order  to  take  proof,  and  the  court  held  that  the 
order  was  properly  made,  the  section  of  the  Re- 
vised Statutes  under  which  the  proceedings  were 
taken  plainly  requiring  the  affidavit  to  be  made 
before  the  officer,  namely  a  justice  of  the  peace, 
the  affidavit  being  evasive  in  other  respects  as  it 
did  not  deny  the  delivery  of  the  particular  book 
in  question,  nor  identify  the  books  which  were  de- 
livered. McGrory  v.  Henderson,  48  Hun,  488  (1887). 

In  Re  North  v.  Gary,  4  Thomp.  &  C.  357  (1874),  the 
plaintifTs  application  for  the  delivery  of  the  books 
and  papers  was  denied  upon  the  ground  that  the 
applicant  had  omitted  to  present  the  bond  for  ap- 
proval of  the  mayor,  as  until  such  approval  of  the 
sureties  he  was  not  entitled  to  the  possession  of 
the  books  and  papers  of  the  office,  the  laws  of  the 
city  providing  that  the  l>ond  of  the  chamberlain, 
to  which  office  the  applicant  claimed  to  have  been 
elected,  ''shall  be  approved  by  the  mayor  and  com- 
mon council." 

S.  C.  Code,  i  434,  subdivs.  2-4,  provide  that  if  any 
person  shall  refuse  or  neglect  to  deliver  over  to  his 
successor  any  books  or  papers  as  required  in  the 
preceding  section  on  demand,  such  successor  may 
make  complaint  thereof  to  any  judge  of  the  cir- 
cuit court  or  justice  of  the  supreme  court  where 
the  person  so  refusing  shall  reside,  and  if  such 
officer  be  satisfied  by  the  oath  of  the  complainant, 
and  such  other  testimony  as  shall  be  offered,  that 
any  such  books  or  papers  are  withheld,  he  shall 
grant  an  order  directing  the  person  so  refusing  to 
show  cause  before  him  within  some  short  reason- 
able time  why  he  should  not  be  compelled  to  de- 
liver the  same,  and  at  the  time  appointed  upon 
proof  of  service  of  the  order,  if  the  person  charged 
with  withholding  such  documents  shall  make  affi- 
davit before  such  officer  that  he  has  truly  delivered 
such  books  and  papers  to  his  successor,  all  further 
proceedings  shall  cease,  but  if  the  person  so  com- 
plained against  shall  not  make  such  oath,  and  it 
appears  that  such  books  are  withheld,  the  officer 
before  whom  such  proceedings  shall  be  had  shall 
by  warrant  commit  the  person  so  withholding  to 
jail  until  the  same  be  delivered. 
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of  the  {property  of  the  same  cannot  be  defeated 
by  a  claim  that  the  election  was  illegal,  and  that 
the  incumbent  is  entitled  to  hold  as  an  officer  de 
facto  until  a  proper  election  and  qualification  of 
his  successor. 

(February  27. 1896.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  turn  over  the  office  of 
Tax  Collector  for  Duval  County,  including  the 
records,  et<j.,  to  John  F.  Gei^er,  who  was  al- 
leged to  be  the  duly  qualified  mcumbent.  On 
motion  to  quash  the  writ  and  demurrer  to  the 
return.  Motion  denied.  Demurrer  sustained, 
and  writ  awarded. 
The  facts  are  stated  in  the  opinion. 


Messrs.  A.  W.  Cockrell  &  Son*  for  de- 
fendant in  support  of  motion  to  quash : 

The  writ  must  contain  averments  of  all  such 
facts  as  are  necessary  to  show  that  it  is  the 
defendant's  duty  to  execute  the  command  of  the 
writ. 

14  km.  &  Eng.  Enc.  Law,  p.  212;  Puekett  v. 
State,  38  Fla.  887;  State,  Fowler,  ▼.  Finlay,  30 
Fla.  3G2;  Enterprise  v.  State,  Atty.  Gen.,  29 
Fla.  128. 

Tax  colled ors  are  constitutional  oflBcerg, 
whose  tenure  of  office  is  prescribed  by  the 
Constitution. 

Const,  art.  8,  §  6;  art.  16,  §  14. 

The  Constitution  interprets  for  itself  what 
constitutes  a  **vote"  in  the  making  up  of  an 


In  Ex  parte  Whipper,  88  S.  C.  5  (1889),  the  pro- 
ceedings were  had  uoder  a  writ  of  habeas  corpus 
to  discharge  the  applicant  from  confinement  under 
an  order  made  against  him  under  the  above  sec- 
tion of  the  Code  for  the  delivery  of  books  and 
papers  to  his  successor  in  office.  It  was  not  denied 
that  the  proceedings  were  in  conformity  with  the 
above  provisions  of  the  Code,  but  it  was  contended 
that  they  were  not  applicable  until  after  formal 
Judgment  in  an  action  to  test  the  title  to  office. 
The  court  held  that,  although  the  provisions  of  the 
Code  abolished  the  writ  of  quo  warranto  and  sub- 
stituted a  civil  action  In  its  place,  yet  it  was  not  ex- 
pressly declared  that  they  were  only  applicable 
after  demandfin  such  action,  yet  the  above  pro- 
visions of  tbelCode  as  to  getting  possession  of  the 
official  records  were  to  be  construed  in  connection 
with  the  acts  creating  machinery  for  declaring 
elections  in  the  general  statut-es  which,  in  author- 
izing the  election  to  be  declared  and  commission  to 
be  Issued,  conferred  a  prima  facie  title  to  the  office 
which  was  sufficient  to  authorize  an  application 
for  possession  of  the  records  appertaining  to  the 
office,  and  that  therefore  the  petitioner  should  have 
surrendered  the  books  and  papers  of  the  office  and 
resorted  to  bis  civil  action  in  the  nature  of  a  quo 
warranto  to  test  the  title  to  the  office. 

The  proceedings  under  6fi  977.  968.  Wis.  Rev.  Stat, 
to  compel  the  delivery  of  books  and  papers,  do  not 
afford  aniadequate  remedy  in  a  case  where  the  re- 
lator claims  the  delivery  of  the  seal  of  office  and 
the  moneys  appertaining  thereto,  and  therefore 
such  proceedings  would  be  inadequate  and  manda- 
mus would  be  the  proper  remedy.  State,  Jones,  v. 
Oates,  86  Wis.  684  (1898). 

See  further.  People  v.  Olds,  3  Cal.  167, 68  Am.  Dec. 
898  (1853J,  infra.  VII.,  c;  State,  Atherton,  v.  Sher- 
wood, 16  Minn.  221,  2  Am.  Rep.  116  (1870),  «ij[>ra,  IV.; 
Warner  v.  Myers.  4  Or.  72  (1870).  supra,  I. 

VI.  In  the  case  of  a  private  e(nTX^<itinn. 

A  writ  of  mandamus  lies  to  a  former  town  clerk 
or  clerk  of  a  county  to  deliver  to  his  successors  the 
common  seal,  books,  papers,  and  records  of  the 
corporation,  which  belong  to  his  customers,  and  it 
lies  to  any  person  who  happens  to  have  the  books 
of  a  corporation  in  his  possession  and  refuses  to  de- 
liver them  up.  Proprietors  of  St.  I/uke's  Church 
V.  Slack.  7  Cush.  226,  239  a851). 

In  that  case  the  writ  was  issued  to  compel  the 
treasurer  or  clerk  of  the  religious  society  to  deliver 
over  the  books  and  papers  belonging  to  the  office 
on  the  petition  of  the  society,  and  the  court  stated 
that  such  writ  was  an  appropriate  remedy  in  such 
a  case,  the  preservation  of  the  rights  in  securing 
the  peace  and  quiet  and  order  of  the  parish,  a  re- 
ligious society,  being  a  matter  of  great  public  in- 
terest and  importance. 

In  the  case  of  American  Railway-Frog  Co.  v. 
Haven,  101  Mass.  898, 8  Am.  Rep.  877  (1869),  the  court 
granted  mandamus  upon  the  petition  of  a  private 
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manufacturing  corporation  to  compel  the  sarren- 
der  of  books  and  papers  held  by  persons  actuaUy, 
but  unlawfully,  exercising  the  functions  of  the 
office  under  a  claim  of  right,  such  persons  having 
taken  possession  of  them  under  a  choice  of  a  minor- 
ity of  the  stockholders  by  the  use  of  illegal  votes^ 
the  court  stating  that  the  use  of  the  writ  was  by 
no  means  confined  to  cases  of  a  public  nature,  or  to- 
public  corporations. 

The  petition  in  the  case  in  question  was  that  of 
the  corporation,  and  not  a  process  of  a  private 
stockholder  against  a  corporation,  to  protect  Itself 
in  the  enjoyment  of  its  charter  rights,  and  to  se- 
cure to  itself  the  benefit  of  a  due  and  proper  ob- 
servance of  the  laws  in  relation  to  its  organization. 

It  has  been  held  that  mandamus  is  the  proper 
remedy  to  compel  the  admission  of  a  person  to  a 
private  right  or  office  from  the  enjoyment  of  which 
be  has  been  excluded,  where  there  is  no  other  per- 
son claiming  it  under  color  of  right.  State,  Curtis. 
V.  McCuUdUgh,  8  Nev.  202  (1867). 

So,  it  is  said  to  be  well  established  that  mandamus 
will  lie  upon  the  petition  of  a  private  corporattoa 
to  compel  the  surrender  of  its  records,  booka,  and 
papers  which  are  unlawfuUy  withheld  by  one  of  its 
former  officers,  especially  when  it  is  made  to  ap- 
pear that  the  property  has  been  concealed  and  can- 
not be  reached  by  ordinary  legal  process.  State. 
State  Savings.  Bldg.  &  L.  Asso..  v.  Davis,  54  Mo. 
App.  447. 460  (1886). 

In  the  case  of  State.  Cooper  County,  v.  Trent,  5ft* 
Mo.  671  (1875).  the  court  stated  that  the  statement 
made  in  Proprietors  of  St  Luke's  Church  v.  Slack, 
suprtL,  to  the  effect  that  a  writ  would  lie  to  ^'any 
person"  who  happens  to  have  the  t>ookB  of  a  cor- 
poration in  his  possession,  and  refuses  to  deliver 
them  up.  was  entirely  dehors  the  record,  and  was  a 
mere  dictum  without  support. 

In  Tobey  v.  Hakes.  64  Conn.  275  a888).  the  appU- 
cation  was  for  a  mandamus  to  compel  the  secre- 
tary of  a  private  corporation  to  allow  the  plaintiff 
to  transfer  the  stock  and  the  books  of  the  company 
to  a  purchaser.  The  court  held  that  the  suit  toeing 
against  a  private  corporation  and  its  only  object 
the  enforcement  of  a  mere  private  right  .It  was  not 
the  proceeding  to  enforce  the  performanoe  of  a 
public  duty,  and  that  therefore  mandamus  was  not 
the  proper  remedy. 

In  Brtdgman  v.  Hail.  16  Abb.  N.  C.  272  (1885).  rela- 
tor claimed  title  to,  and  possesion  of,  the  office  of 
chamk>erlain,  and  the  surrender  by  the  defendant 
of  the  books  and  papers  appertaining  thereto.  axMl 
the  question  was  whether  the  provisions  of  art.  5. 
title  6,  chap.  5,  pt.  1.  N.  Y.  Rev.  Stat,  applied  to  the 
office  of  chamberlain  or  treasurer  of  a  municipiil 
corporation  created  by  special  charter  where  each 
of  the  parties  claimed  to  be  entitled  to  the  olllce. 
The  court  held  that  the  statutes  did  not  apply  to 
such  an  officer  but  only  to  public  officers  of  the 
state. 

See  also  State,  Curtis,  v.  McCullough,  3  Nev.  9& 
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State,  ex  rel,  Lamar,  v.  Johnson. 
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"election  by  the  qualified  voters  io  each 
county";  and  also  detines,  for  itself,  what  pro- 
portion of  such  "votes"  shall  constitute  *'an 
election  of  officers." 

Const,  art.  6,  §  6,  art.  16,  §  6. 

It  has  not  heen  alleged  traversably  and 
issuably  that  Johnson's  term  had  in  fact  ex- 
pired; nor  is  It  alleged  that  Geiger  in  fact  re- 
ceived a  plurality  of  the  votes  by  ballot  of  the 
qualified  voters  of  Duval  County,  Florida. 

State  V.  Black  River  Phosphate  Co,  27  Fla. 
826. 

Johnson's  right,  prima  facie  as  well  as  ab- 
solute, to  his  continuance  in  office  as  tax  col- 
lector for  the  period  elapsing  after  the  expira- 
tion of  the  two  years  for  which  he  was  chosen 


by  the  qualified  electors  of  Duval  county,  and 
the  election  and  qualification  of  his  successor, 
is  just  as  much  under  the  protection  of  the 
Constitution  as  was  his  incumbency  for  the  two 
years  for  which  he  was  so  chosen. 

PeapU,  Baird,  v.  Tilton,  87  Cal.  614. 

It  cannot  be  claimed  that,  under  the  allega- 
tions of  the  writ,  the  title  of  the  incumbent  or 
his  right  to  the  continuance  therein,  is  clearly 
void,  or  clearly  colorable. 

State,  Hero,  v.  Pitot,  21  La.  Ann.  888;  State, 
CavMn,  V.  Harrison,  118  Ind.  484. 

The  expiration  of  Johnson's  tenure  is  an 
essential  fact  required  to  make  up  a  cause  of 
action. 

High,  Extr.  Legal  Rem.  §§  49,  50,  77. 


(1887),  supra,  V.;  Bates  v.  Overseers  of  the  Poor,  U 
Gray,  168  (1858);  and  Hueeey  v.  HamiltOD,  6  Kao. 
46S  (1870),  infra,  VII.,  b.  _^  JM 

VII.  When  writ  refused. 

The  rule  upon  the  subject  of  mandamus  to  compel 
the  surrender  of  an  oflBce  and  the  books  and  papers 
relating  thereto  as  laid  down  In  Hi^h  on  Extraordi- 
nary Legal  Remedies,  fl  77,  is  as  follows:  If  it  be  ap- 
parent to  the  court  that  instead  of  a  proceedlnir 
whose  object  is  only  to  get  possession  of  the  books 
and  insignia  of  the  office,  the  writ  is  invoked  in  re- 
ality to  test  the  title  to  the  office,  and  that  the  ques- 
tion of  title  is  the  real  point  in  issue,  it  will  refuse  to 
lend  its  aid  by  mandamus.  In  all  such  cases  the  par- 
ties will  be  left  to  a  determination  of  the  disputed 
question  of  title  by  proceedings  upon  information 
in  the  nature  of  a  quo  warranto,  since  this  is  the 
first  remedy  by  which  Judgment  of  ouster  can  be 
had  against  an  actual  incumbent,  and  the  person 
rightfully  entitled  can  be  put  into  rightful  possess- 
ion of  the  office.  The  court  will  not,  upon  an  ap- 
plication for  a  mandamus  to  procure  possession  of 
official  records,  inquire  into  the  right  of  a  cl«  facto 
incumt)ent  of  the  office,  and  if  it  Is  apparent  that 
the  relator*s  right  cannot  be  determined  without 
such  an  investigation  into  respondent's  title,  man- 
damus will  Dot  lie.  The  above  rule  was  applied  by 
the  court  in  State,  Addison,  v.  Williams.  25  Minn. 
840, 348  (1879),  where  mandamus  was  denied. 

a.  Insufficiency  of  facts. 

The  writ  must  show  facts  sufficient  to  authorize 
the  granting  of  it  or  it  will  not  be  sustained.  Mc- 
licod  V.  Scott,  21  Or.  94  (1891);  Elliott  v.  Oliver,  22 
Or.  44  a892). 

In  Elliott  V.Oliver,  supra,  mandamus  was  brought 
by  the  plaintiff  as  recorder  of  conveyances  against 
defendant  as  county  clerk,  to  recover  possession  of 
certain  records  which  he  claimed  title  to  by  virtue 
of  his  office.  The  writ  was  demurred  to  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  court  below  sus- 
tained the  demurrer  for  the  reason  that  the  act  of 
the  legislature  of  1889,  creating  the  office  of  re- 
corder of  conveyances,  was  unconstitutional  and 
void,  and  upon  appeal  the  court  held  that  in  order 
to  sustain  such  writ  it  must  show  facts  sufficient  to 
authorisse  the  granting  of  it,  and  that  the  writ 
could  not  be  aided  by  reference  to  the  petition, 
follow!^  the  decision  in  McLeod  v.  Scott,  supra, 
and  affirming  the  decision  of  the  court  below. 

So,  the  relator  must  prove  that  the  defendant's 
office  is  at  an  end  or  the  writ  will  be  denied.  State, 
Addison,  v.  Williams,  25  Minn.  840  (1879). 

Again,  It  has  been  held  that  under  the  New  York 
statute  the  relator's  title  must  be  clear,  and  free 
from  reasonable  doubt.  People,  Hodgkinson,  v. 
Stevens,  6  Hill,  616(1843);  He  Davis.  19  How.  Pr.  323 
a860). 
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In  Howard  v.  Gage,  6  llass.  462  (1810),  it  was  stated 
that  the  remedy  by  way  of  mandamus  was  inade- 
quate when  the  officer  was  annually  elected,  from 
the  nature  of  the  proceedings  on  writs  of  manda- 
mus in  that  court,  which  was  according  to  the 
course  of  the  common  law;  none  of  the  English 
statutes  regulating  such  proceedings  having  been 
adopted  in  that  state. 

b.  In  case  of  a  private  party. 

Where  a  private  person  acts  in  an  unofficial  ca- 
pacity, mandamus  is  not  the  proper  remedy  to 
compel  him  to  deliver  over  documents  which  have 
come  to  bis  hands.  So  held  in  State,  Cooper  County, 
V.  Trent,  58  Mo.  571  (1875),  where  the  party  against 
whom  the  writ  was  sought  to  be  enforced  had 
been  employed  by  the  county  court  to  make  a  sur- 
vey of  the  public  roads  of  the  county,  and  to  plat 
them  in  a  suitable  book,  and  who,  after  receiving 
the  contracting  price  for  his  services,  regained  pos- 
session of  thelsame  and  refused  to  deliver  them. 

In  Bates  v.  Overseers  of  Poor,  14  Gray,  163  (I860), 
where  a  committee  chosen  by  the  town  for  the  pur- 
pose of  auditing  the  accounts  of  the  overseers  of 
the  poor  for  the  year  who  were  authorized  by  a 
vote  of  the  town  to  demand  and  receive  from  the 
overseers  of  the  poor  the  books  of  account  be- 
longing to  the  town  which  were  held  by  the  latter 
in  their  official  capacity,  petitioned  the  court  for 
mandamus  to  compel  the  delivery  of  tLe  books  the 
court  refused  the  writ,  holding  that  the  books 
were  not  those  of  the  petitioners,  the  vote  of  the 
town  not  having  made  them  such;  the  petitioners 
not  being  public  officers  entitled  by  virtue  of  their 
office  to  the  custody  of  the  same,  or  charged  with 
any  public  official  duty  respecting  them. 

In  Hussey  v.  Hamilton.  5  Kan.  462  (1870),  it  was 
shown  that  at  the  general  election  of  county  pro- 
bate Judge  the  defendant  received  the  majority  of 
votes  and  was  duly  declared  elected,  a  certificate  of 
election  being  issued,  upon  which  he  gave  his  bond, 
took  the  oath,  and  entered  upon  his  official  duties. 
The  plaintiff,  his  immediate  predecessor,  turned 
over  to  him  the  county  seal  and  part  of  the  other 
property  of  the  office,  but  subsequently  entered 
the  office  and  removed  part  of  the  same  in  a  clan- 
destine manner,  under  pretext  that  the  defendant's 
bond  was  illegal.  The  court  below  granted  a  per- 
emptory writ  of  mandamus  placing  the  defendant 
in  possession,  but  upon  appeal  the  same  was  re- 
fused, the  court  holding  that  as  the  defendant  was 
not  charged  as  holding  a  public  office  or  as  being  in 
a  position  from  which  the  law  required  a  special 
duty,  proceedings  by  way  of  mandamus  were  not 
an  appropriate  remedy,  the  defendant  being  con- 
sidered as  a  private  individual,  being  nowhere 
represented  as  in  any  other  capacity,  and  for  the 
further  reason  that  there  was  a  plain  and  adequate 
remedy  at  law,  the  affidavit  also  being  defective  as 
not  representing  that  the  defendant  held  or  pre- 
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The  right  of  the  person  to  be  surrendered  to 
cannot  be  determinecl  without  an  investigation 
and  determination  that  respondent's  right  has 
•expired. 

State,  Addison,  v.  Williams,  25  Minn.  340. 

Had  the  Constitution  tixed  Johnson's  prior 
term  at  two  years,  the  action  of  the  returning 
board,  and  the  commission  issued  thereon, 
might  have  invested  Gkiger  with  a  prima  facie 
or  colorable  right  to  be  put  into  the  office  by 
mandamus. 

.Crowell  V.  Lambert,  10  Minn.  369;  State, 
Atherton,  v.  Sherwood,  15  Minn.  221,  2  Am. 
Rep.  116. 

A  tax  collector  holds  subject  to  the  law  of 


the  land,  as  to  its  termination,  modification, 
and  as  to  suspension  or  removal  therefrona. 

State,  Atty,  Oen.,  v.  Johnson,  80  Fla.  487,  18 
L.  R.  A.  410. 

The  writ  of  mandamus  is  not  effective  to 
create  a  title  in  the  person  to  whom  the  writ 
directs  the  incumbent  to  surrender;  itonljcoQ- 
summates  such  title  as  he  may  dready  have. 

Kinff  V.  Clarke,  2  East,  75;  King  V.  Biskvp 
of  Oxford,  7  East,  345;  State,  Carson,  t.  Ilar- 
rison,  supra;  2  Spelling,  Extraordinary  Relief, 
§  1572;  Sotcey  v.  PeopU,  McCraeken,  113  IlL 
109. 

To  require  Johnson  to  surrender  the  office  in 
which  he  was  continued  by  force  of  the  Con- 


tended to  bold  any  office,  trust,  or  station  from 
wbiob  any  duty  resulted. 

In  the  above  case  the  court  referred  to  and  dis- 
tinguished the  cases  of  People,  Brewster,  v.  KlI- 
duff,  15  III.  500.  60  Aid.  Dec.  760  (1864),  and  People, 
Cummings,  v.  Head,  25  111.  325  (1861),  on  the  ground 
that  they  differed  from  the  case  then  under  con- 
sideration upon  the  very  point  on  which  that  case 
was  decided,  the  pleadfners  in  the  former  of  the  two 
cases  admittioer that  the  defendant  was  in  the  ex- 
ercise of  an  official  position,  from  which,  if  he  was 
wrongfully  in  such  poeirion,  resulted  the  special 
dutyiof  delivering  to  his  successor  the  seal,  books, 
and  papers  of  the  office,  the  plaintiff  occupying  a 
station  from  which  a  special  duty  [sprang,  which 
the  court  enforced  by  the  writ.  The  same  condi- 
tions as  to  the  parties  were  found  to  exist  in  the 
second  case  above  referred  to.  while  in  the  case  then 
under  consideration  neitherthe  affidavit  nor  answer 
represented  the  plaintiff  as  acting  or  pretending  to 
act  in  any  such  capacity  as  created  any  special  duty 
or  from  which  such  special  duty  resulted.  Hus- 
£ey  V.  Hamilton,  5  Kan.  468  (1870). 

In  Carr  v.  McCampbeli,  61  Ind.  97  (1878),  action  was 
brought  against  the  successors  of  certain  trustees 
appointed  under  2  Va.  Rev.  Stat.  1876,  to  compel  the 
surrender  of  books  and  papers  connected  with  their 
office,  and  also  the  proceeds  of  the  sales  of  certain 
lots  laid  out  as  a  town.  It  was  held  that  the  action 
<?ould  not  be  maintained  by  a  private  citizen,  but 
must  be  brought  by  the  board  of  trustees  of  the 
town,  after  a  demand  and  refusal,  under  the  pro- 
visions of  the  act. 

See  also  Queen  v.  Hopkins,  1 Q.  a  161  (1841),  Vni., 
infra, 

c.  When  there  is  another  remedy. 

Mandamus  may  he  granted  to  admit  as  well  as  to 
restore  to  office,  where  it  is  one  that  concerns  the 
public  or  the  administration  of  Justice,  but  gener- 
ally it  will  not  be  done  where  there  is  clearly  another 
remedy,  and  particularly  when  such  remedy  is  of  a 
much  more  efficient  character.  Com.  v.  Philadel- 
phia County  Comrs.  6  Whart.  476,  482  awi). 

It  will  not  be  granted  where  the  applicant  has 
another  adequate  specific  legal  remedy.  American 
Kail  way-Frog  Co.  v.  Haven,  101  Mass.  898, 403, 3  Am- 
Rep.  377  (1869). 

But  the  remedy  in  order  to  be  a  bar  to  the  issuing 
of  the  writ  must  not  only  be  adequate,  but  also 
specific,  and  damages  recoverable  for  the  violation 
of  the  right  are  not  such  specific  remedy.    TtM. 

In  People  v.  Olds,  8  Cal.  167, 58  Am.  Dec  398  (1853), 
an  alternative  mandamus  to  compel  the  delivery  of 
the  books  and  papers  belonging  to  the  office  of 
clerk  of  the  superior  court,  to  the  relator,  was  de- 
murred to  on  the  ground  that  the  relator's  remedy 
was  by  information  in  the  nature  of  a  quo  warranto, 
and  the  general  answer  also  denied  the  fact  of  the 
election.  The  court  refused  the  application,  hold- 
ing that  the  California  statute  furnished  not  only 
.a  specific  but  an  adequate  and  speedy  remedy,  and 
31L.R.A, 


therefore  mandamus  was  not  the  proper  or  appro- 
priate form  of  relief,  such  a  writ  only  issaing  to 
prevent  the  failure  of  justice. 

In  refusing  the  relator's  application  in  the  above 
case,  the  court  pointed  out  that  the  defendant  wvs 
then  actually  in  TX)S8e8sion  of  the  office,  wa«  duly 
sworn  and  admitted,  and  exercised  the  duties  as 
officer  de  facto,  and  was  therefore  prima  fiacie  en- 
titled to  it,  and  for  that  reason,  while  he  was  in  tbe 
exercise  of  such  office  under  color  of  right,  his  title 
to  the  office  could  not  be  tried  by  that  writ,  and 
that  the  California  statute  gave  an  adequate 
remedy  at  law  by  the  practice  act,  against  any  per- 
son usurping,  intruding  into,  or  unlawfully  holding 
or  exercising  any  public  office,  civil  or  military,  or 
any  franchise  within  the  state. 

See  also  Cameron  v.  Parker  (Okla.)  38  Pac  11 
(1894),  and  State,  Atty.  Gen.,  v.  Johnson,  30  Fla.  49. 
497, 18  L.  R.  A.  410  (1892),  mpra,  I. 

d.  In  the  absence  of  ouster. 

And  it  has  been  held  that  proceedinirs  under  tbe 
New  York  Revised  Statutes  will  be  denied  in  the 
absence  of  a  judgment  of  ouster  regularly  entered 
against  the  person  executiug  the  duties  of  tbe  office. 
Rt  Welch  V.  Cook,  7  How.  Pr.  ITS,  14  Barb.  SK 
(1852). 

In  the  above  case  of  Re  Welch  v.Cook,  an  applica- 
tion was  made  under  69  50-53. 1  X.  Y.  Rev.  Stat.  134. 
to  compel  the  delivery  of  books  and  papers  apper- 
taining to  the  office  of  state  treasurer,  and  theooort 
denied  the  application  upon  the  ground  that  a 
regular  judgment  of  ouster  in  the  relator^ 
favor  was  not  shown  to  have  been  obtained,  tbe 
court  stating  that  no  proceedings  to  obtain  tbe 
books  and  papers  appertaining  to  an  office  could 
be  instituted  until  a  judgment  of  ouster  had  been 
regularly  entered  against  the  person  executing  tbe 
duties  of  the  office.  In  that  case  the  Judgment 
upon  which  the  relator  relied  showed  great  irregu- 
larities. 

e.  Prima  facie  title. 

In  the  absence  of  a  prima  facie  title  to  the  oOoe. 
the  writ  will  not  issue.  People  v.  Olds,  3  CbL  Ht». 
58  Am.  Dec.  398  (1853);  Lavalle  v.  Soucy,  96  Hi.  4ir 
(1889);  Hussey  v.  Hamilton,  5  Kan.  46e  (1871^:  State. 
Addison,  v.  Williams,  25  Minn.  340  (1879);  Caser. 
Campbell,  16  Abb.  N.  C.260  (1883);  Ewinir  v.  Turner, 
2  Okla.  94  (1894). 

Where  the  petition  alleged  that  tbe  defendant^  at 
the  time  of  the  election  of  the  petitioner,  bad  pos- 
session and  control  of  all  the  books  and  pApers  be- 
longing to  the  office,  but  there  was  no  direct 
allegation  that  there  were  any  books,  papers,  or 
money  belonging  to  the  office,  and  it  did  not  appear 
from  any  statute  that  the  supervisors  were  entitled 
to  the  custody  of  the  books,  papers,  and  money  be- 
longing to  the  commons  of  the  village,  and  there 
was  no  statute  requiring  a  supervisor  to  deliver 
to  his  successor  such  documents,  it  was  held  that  It 
devolved  upon  the  relator  to  show  that  there  were 
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stitutioD  until  bis  successor  is  chosen  by  a 
plurality  of  the  votes  by  ballot,  merely  because 
of  the  acts  of  the  caovassine  board,  and  the 
supervisor  of  registration,  and  the  issuance  of 
a  commission  based  thereon,  irrespective  of 
the  election  in  fact  of  his  successor  by  a 
plurality  of  the  votes  by  ballot  of  the  qualified 
-electors  of  the  county,  is  to  abridge  Johnson's 
term  by  withholding  from  bim  the  right  of 
i^ontinumg  therein  secured  to  him  by  the  Con- 
stitution. 

SlaU  V.  Lu$k,  18  Mo.  883;  State,  Smith,  v. 
Anderson,  26  Fla.  240;  State,  Lamar,  v.  Dillon, 
82  Fla.  579,  22  L.  R.  A.  124;  Cooley,  Const. 
Lim.  6th  ed.  p.  762. 


Mr.  Fred.  T.  Myers*  for  relator,  contra: 
Mandamus  lies  to  compel  the  transfer  or  de- 
livery of  the  books,  seals,  muniments,  records, 
papers,  and  other  paraphernalia  pertaining  to 
a  public  office,  to  the  person  properly  entitled 
to  their  custody,  and  the  writ  may  even  be  ex- 
tended to  the  case  of  public  buildings  pertain- 
ing to  an  office,  and  may  require  the  surrender 
of  such  buildings  to  the  person  legally  entitled 
thereto. 

High,  Extr.  Lejral  Rem.  §  78;  People,  Brew- 
ster, V.  Kilduff,  15  111.  492,  60  Am.  Dec.  769; 
Pe^qtle,  Cummings,  v.  Head,  25  111.  825;  Grotoeil 
V.  Lambert,  10  Minn.  869;  State,  Atherton,  v. 
Sherwood,  15  Minn.  221,  2  Am.  Rep.  116;  War- 


such  books  in  existence,  and  Id  the  custody  of  the 
tlefendaut,  and  that  he,  as  such  relator,  was  en- 
titled by  law  to  the  same,  and  the  court  therefore 
denied  the  relief.    Lava  lie  v.  Soucy,  supra. 

The  relator  is  not  entitled  to  the  aid  of  mandamus 
to  obtain  poeeeseion  of  funds  in  the  hands  of  the 
temtorial  treasurer,  when  it  appears  that  such  re- 
lator has  been  removed  by  the  governor  and  a  sub- 
sequent commission  has  been  lawfully  issued  for 
the  same  office  to  another,  for  the  reason  that,  in 
seekioff  to  avoid  the  later  commission,  the  relator 
necessarily  puts  in  issue  the  title  to  the  office,  which 
cannot  be  tried  by  mandamus;  and  in  the  face  of 
the  later  commission,  the  relator  t)einflr  unable  to 
show  a  prima  facie  title  to  such  office,  the  writ  must 
be  denied.    Ewing  v.  Turner,  supra. 

Where  the  office  has  not  become  vacant  and  has 
been  illegally  filled,  the  right  to  office  by  virtue  of 
such  election  must  fail,  and  therefore  proceeding 
by  way  of  mandamus  to  compel  the  surrender  of 
such  office  and  the  delivery  of  the  books  and  pa- 
pers appertainmg  thereto  will  be  denied.  Lind- 
sey  V.  Luckett,  20  Tex.  516  (1357). 

In  Re  Carpenter  &  Snow,  7  Barb.  30  (1849),  the  pe- 
titioners, upon  an  application  at  chambers  under  1 
N.  Y.  Rev.  Stat.  134,  9  50,  alleged  that  they,  as  free- 
holders of  the  county,  were  appointed  by  the  gov- 
ernor, with  the  consent  of  the  Senate,  commis- 
sioners of  loans  of  the  county  in  the  place  of  the 
late  commissioners,  whose  term  of  office  had  ex- 
pired; and  further,  that  the  permission  signed  by 
the  governor  was  forwarded  to  and  received  by 
the  clerk  of  the  county,  and  that  the  petitioners 
within  the  time  specified  after  the  receipt  of  notice 
performed  all  acts  necessary  to  entitle  them  to 
office,  and  entered  upon  their  duties.  The  defend- 
ants did  not  deny  that  their  official  term  had  ex- 
pired before  the  petitioners  were  nominated,  but 
they  insisted  that  under  the  state  Constitution  the 
governor  and  Senate  bad  no  right  to  make  the  ap- 
pointment, and  that  they  were  entitled  to  hold 
office  under  1  N.  Y.  He  v.  Stat  117, 69,  until  a  succes- 
sor should  be  duly  qualified,  by  the  legislature  de- 
termining the  manner  in  which  officers  should  be 
•elected  or  appointed;  and  they  further  insisted 
that  the  petitioner  had  not  taken  the  necessary 
steps  to  qualify  for  office.  The  court  denied  the 
motion  upon  the  ground  that  the  office  of  commis- 
sioner of  loans  was  a  county  one  within  art.  10,  fl  2, 
of  the  Constitution,  and  that  the  mode  of  appoint- 
ment was  not  provided  for  in  the  Constitution  ex- 
cept by  the  section  which  declared  that  such  county 
officers  should  be  elected  by  the  electors  of  the 
counties  or  appointed  by  the  board  of  supervisors 
or  other  county  authorities  as  directed  by  the 
legislature,  and  further  that  the  power  of  appoint- 
ment by  the  governor  and  Senate  which  existed 
with  respect  to  county  officers  under  the  late  Con- 
stitution was  by  implication  removed,  and  that 
therefore  the  petitioners  had  no  prima  facie  title 
to  the  office. 
^1  L.  R.  A. 


f .  Possession  hy  an  officer  de  facto. 

The  writ  will  be  denied  where  the  office  isalreafdy 
filled  by  one  who  has  l>een  appointed  and  sworn, 
and  is  in  by  color  of  right,  and  is  in  possession  as  an 
officer  d€/act/i.  People  v.  Olds,  3Cal.  187,68  Am. 
Dec.  398  (1853);  Bonner  v.  State.  Pitts,  7  Ga.  473 
(1840);  State,  Johnson,  v.  Thompson,  36  Mo.  70,  72 
(1866);  St.  Louis  County  Ct.  v.  Sparks,  10  Mo.  117, 46 
Am.  Dec.  366  (1843);  State,  Cannon,  v.  May,  106  Mo. 
488  (1801):  State,  Vail,  v.  Draper,  48  Mo.  213  (1871); 
People,  Piatt,  v.  Stout,  19  How.  Pr.  171  (1860);  Peo- 
ple. Hodgkinson,  v.  Stevens,  6  Hill,  616  (1843);  Re 
Davis,  19  How.  Pr.  323  (1860);  People  v.  New  York, 
»  Johns.  Cas.  79  (1808);  Com.  v.  Philadelphia  County 
Comrs.  6  Whart.476,  482  (1841);  Lindsey  v.  Luckett, 
20  Tex.  516  (1857);  State,  Butler,  v.  Callahan,  4  N.  D. 
481  (1805). 

Mandamus  is  not  the  appropriate  remedy  to  try 
the  title  to  an  office  as  against  one  actually  in  pos- 
session under  color  of  law.  So  held  in  French  v. 
Cowan,  79  Me.  428  (1887),  where  the  petitioner  at- 
tempted to  oust  an  actual  Incumbent  and  to  place 
himself  in  an  office,  the  title  to  which  was  in  con- 
troversy, the  court  stating  that  quo  warranto  was 
the  proper  remedy. 

So,  where  the  respondent  holds  the  certificate  of 
election  no  writ  will  be  allowed  by  one  claiming  a 
better  title.  State,  0'Donnei,'v.  Dusman,  30  N.  J. 
L.  677  (1877). 

In  People  v.  New  York.  3  Johns.  Cas.  79  (1802), 
mandamus  was  applied  for,  inter  alia,  against  cer- 
tain parties  commanding  them  to  desist  from  ex- 
ecuting their  offices,  and  the  court  denied  the  writ 
holding  that  where  the  office  was  already  filled  by 
a  person  who  had  been  appointed  and  sworn  and 
was  in  by  color  of  right,  mandamus  was  never  is- 
sued to  admit  another  person,  for  the  reason  that 
the  corporation  being  a  third  person  might  admit 
or  not  at  pleasure,  and  the  right  of  the  party  in 
office  might  be  Injured  without  his  having  an  op- 
portunity to  make  a  defense,  and  therefore  the 
remedy  in  the  first  instance  was  by  quo  warranto. 

In  the  absence  of  proof  of  a  prima  facie  right  in 
the  person  claiming  the  possession  of  the  office  and 
the  books  and  papers  appertaining  thereto,  his 
predecessor  in  office  holding  over  is  a  tie  facto  offi- 
cer and  cannot  be  compelled  by  such  proceedings 
to  deliverover  the  books  and  papers.  Justice  Or- 
ton  in  dissenting  opinion  in  La  Pointe  Supers,  v. 
O'Malley,  46  Wis.  85, 67  (1879). 

In  State  v.  Dunn,  Minor  (Ala.)  46,  12  Am.  I>ec.  25 
(1821),  a  person  claiming  office  as  county  court 
Judge  prayed  for  the  issue  of  a  writ  of  mandamus 
to  compel  the  party  then  holding  the  commission 
and  exercising  the  duties  of  such  judge  to  admit 
the  petitioner  to  office.  It  was  held  that  the  writ 
would  not  lie,  there  being  a  recorder  de  facto, 
the  applicant  having  another  remedy  by  quo  war- 
ranto. 

g.  When  the  title  is'M  issue. 

The  writ  will  not  be  granted  where  it  puts  m  issue 


364 


Florida  Supbkmb  Coubt. 


Feb... 


7}€r  V.  Meyers,  4  Or.  72;  Spelling.  Exlraordioary 
Relief.  §  1508;  Uvffman  v.  Mills,  89  Kan.  577; 
McQee  v.  State,  Axtell,  103  Ind.  444;  State, 
Jones,  V.  Gates,  86  Wis.  634;  StaU,  Law,  v. 
Sojton,  25  Fla.  792. 

Having  received  a  certificate  of  election  and 
qualified  in  the  manner  provided  by  law,  re- 
lator is  prima  facie  entitled  to  their  possession, 
and  may  enforce  bis  rights  by  aid  of  the  writ. 

High,  Extr.  Legal  Rem.  §  75;  People,  Brew- 
sler,  V.  Kilduff,  15  III.  492.  60  Am.  Dec.  769. 

The  court  wiU  not  go  behind  the  certificate 
of  election  and  try  the  relator's  actual  title. 

High.  Extr.  Legal  Rem.  §  75;  State,  AVier- 
ton,  V.  Sherwood,  and  McOee  v.  State,  Axtell, 
supra. 

Whenever  the  term  of  an  office  has  expired, 
the  incumbent  may  be  compelled  by  mandamus 
to  turn  over  to  his  successor  «ll  records  and 


books  pertaining  to  his  office  to  which  the- 
public  are  entitled  to  access. 

High.  Extr.  Legal  Rem.  §  74;  People,  Cvm- 
mings,  v.  Head,  and  Warner  v.  M^ers,  supra. 

The  writ  for  this  purpose  may  be  granted  in 
aid  of  the  person  declared  duly  eleSed  to  the 
office  and  holding  the  certificate  of  election. 

High.  Extr.  Legal  Rem.  §  74;  People,  C^tm- 
rnings,  v.  Head,  and  Crowell  v.  Lambert,  supra. 

The  term  of  the  person  having?  expired,  be 
is  regarded  as  in  possession  without  aov  color- 
able right  or  title  of  any  nature,  and  fs  there- 
fore a  mere  intruder,  for  whose  expulsion  a 
prompt  and  efficient  remedv  is  necessarv. 

High,  Extr.  Legal  Rem.  ^'76;  StaUv.  laytom, 
28  K.  J.  L.  244;  Spelling,  Extraordinary  Re- 
lief, §  1509:  State,  Jones,  v.  Oates,  86  Wis.  684. 

Mr.  William  B.  Lamar,  Attorney  Gen- 
eral, also  for  relator. 


the  title  to  the  office.  Hull  v.  Shasta  County  Super. 
Ct.  83  Cal.  174  (1883);  Duane  v.  McDonald.  41  Conn. 
517.  521  (1874);  People.  Cummioffs.  v.  Head,  25  111. 
825  (1861);  People,  Phillips,  v.  Lleb,  86  111.  484  (1877); 
State,  Jumel,  v.  Johnson,  29  La.  Ann.  399  (1877): 
State,  Hero,  v.  Pitot,  21  La.  Ann.  336  (1869);  French 
V.  Cowan.  79  Me.  426  (1887);  State,  Addison,  v.  Wil- 
liams, 26  Minn.  340  (1879);  St.  Louis  County  Ct.  v. 
Sparks,  10  Mo.  117.  45  Am.  Dec.  865  (1843):  State, 
Cannon,  v.  May,  108  Mo.  488  a891);  State,  Tracy,  V. 
Taaffe,  25  Mo.  App.  567  a887):  State,  O'Donnel,  v. 
Dusman,  89  N.  J.  L.  677  ^877);  People,  Hodgkinson. 
V.  Stevens.  5  HUl,  616  (1843):  Re  Davis,  19  How.  Pr. 
823  (1860);  People  v.  New  York,  8  Johns.  Cas.  79 
(1802):  People,  Coleman,  v.  Dlkeman,  7  How.  Pr.  124 
(1852«:  People,  Bradley,  v.  Stephens,  2  Abb.  Pr.  N. 
S.  348,353(1886);  Brown  v.  Turner,  70N.  C.  93  (1874); 
Ewingr  v.  Turner,  20kla.  94  (1894):  Warner  v.  Myers, 
3  Or.  218,  221  (1870). 

The  court  will  not  as  a  g-eneral  rule  turn  out  one 
officer  and  admit  another  upon  proceedings  by 
way  of  mandamus.  People,  Akin,  v.  Matteson,  17 
III.  167  (1855). 

No  matter  wtietber  such  title  be  directly  or  indi- 
rectly in  question  in  such  proceeding.  State,  Can- 
non, V.  May,  ifapra. 

And  this  is  so  as.  while  the  writ  does  not  con- 
clude, yet  it  forestalls,  the  opinion  of  the  court  up- 
on the  subsequent  proceedinir  by  quo  warranto, 
which  in  itself  is  strong  ground  for  the  refusal  of 
the  writ.    State,  0*Donnel,  v.  Dusman,  nupra. 

For  the  reason  that  the  title  of  an  officer  dt facto 
cannot  be  assailed  collaterally,  there  must  be  a  di- 
rect proceeding  against  him.  People,  Hodgkinson, 
v.  Stevens,  supra. 

But  the  rule  that  mandamus  will  not  be  awarded 
when  its  object  is  to  test  the  title  to  an  office 
claimed  by  two  or  more  parties,  amounts  to  a  rule 
of  discretion.    State,  O'Donnel,  v.  Dusman,  tmpra. 

In  proceedings  by  way  of  mandamus  it  may  be 
necessary  to  determine  as  a  question  of  fact 
whether  or  not  a  particular  person  is  In  actual  pos- 
session of  the  office,  or,  in  other  words,  whether  he  is 
exercising  Its  functions;  but  such  a  matter  Is  en- 
tirely dllTerent  from  determining  whether  such 
person  is  entitled  to  the  office,  and  so  it  may  be 
necessary  to  determine  whether  or  not  a  paticular 
person  is  an  officer  dt  facto,  and  the  trying  of  that 
question  is  not  the  trial  of  the  right  to  office  In  any 
sense  that  makes  it  necessary  to  resort  to  quo  war- 
ranto.   Warner  v.  Meyers,  supia. 

Where  the  issuinir  of  the  writ  of  mandamus 
would  have  the  effect  of  admitting  a  second  person 
to  an  office  already  filled  by  another,  both  claim- 
ing to  be  duly  elected,  resort  must  tie  had  to  other 
proceedings  to  contest  the  disputed  title.  Duane 
V.  McDonald,  supra, 
'6\  L.  R.  A. 


Where  the  books  and  papers  appertainf  njr  to  ct» 
office  of  assessor  had  been  delivered  by  the  county 
clerk  to  the  party  appointed  to  flU  such  office,  it 
was  held  that  such  county  clerk  could  not  be  coib- 
pelled  by  mandamus  to  deliver  the  i^apera  over  to 
another  party  who  claimed  the  same  office  by  elec- 
tion, the  only  question  upon  mandamus  beimr  the 
fact  of  the  appointment  of  the  party  to  fill  the  of- 
fice, and  not  the  legality  or  illegality  of  the  hold- 
ing.   People,  Phillips,  v.  Lleb,    supra. 

In  State,  Jumel,  v.  Johnson,  supra^  the  auditor  of 
public  accounts  of  the  state  alleging  that  the  de- 
fendant refused  to  deUvcr  to  him  the  keys  and  pa- 
per8,etc.,  belonging  to  that  office,  obtained  an  alter- 
native mandamus  to  compel  their  delivery.  Before 
filing  answer  the  defendant  presented  a  petitkn 
for  removal  of  the  cause  from  the  district  court  to 
the  circuit  court  and  tendered  a  bond,  and  farther 
specifically  denied  that  the  relator  was  the  legal 
and  rightful  auditor,  and  prayed  that  .the  writ  of 
mandamus  be  refused  and  the  suit  dismissed.  'Hie 
court  held  that  such  defense  presented  distinctly 
the  issue  of  the  rightful  title  to  an  office  which 
could  not  be  tried  by  mandamus. 

In  State,  Hero,  v.  Pitot,  21  La.  Ann.  33S  (1860).  the 
relator  based  his  claim  on  the  ground  that  the  de- 
fendant had  ceased  to  bean  officer,  and  that  itww 
the  former ^s  duty  under  the  Louisiana  act  of 
March  28, 1867,  to  vacate  the  custody  of  the  record? 
of  the  office.  The  court  held  that  as  it  oouM  not 
determine  the  rights  of  the  relator  without  decid- 
ing upon  the  rights  of  the  defendant  to  the  office 
of  notary  public,  proceedings  by  way  of  mandamos 
were  not  the  appropriate  remedy. 

In  State,  Addison,  v.  Williams,  25  Minn.  SIO  a8:9>. 
the  facts  showed  that  the  respondent,  elected 
county  treasurer  at  a  general  election,  qualified 
and  entered  upon  the  duties  of  the  office,  and  con- 
tinued to  discharge  them,  and  remained  in  posKS- 
sion  of  the  records  and  other  prop?rty  appertatoinr 
thereto:  that  at  a  general  election,  while  so  county 
treasurer,  he  was  duly  elected  a  member  of  the 
House  of  Representatives,  accepted  such  membn^ 
ship  and  entered  upon  its  duties:  that  the  relators, 
the  county  commissioners,  declared  a  vacancy  in 
the  office  of  county  treasurer  by  reason  of  the  elec- 
tion to  the  office  of  representatives,  appointed  the 
relator  to  fill  it  and  delivered  a  certificate  of  sudi 
appointment  to  the  relator,  who  aooepted  and 
qualified  as  provided  by  statute,  notmed  the  t«- 
spondent's  deputy  of  such  appointment,  and  de- 
manded possession  of  the  records  and  property, 
possession  whereof  was  withheld,  the  respcmdent 
contending  that  the  controversy  related  to  the  ti- 
tle to  the  office,  and  that  therefore  quo  warranto 
was  the  proper  remedy.  The  court  held  that  such 
was  the  case,  unless  the  respondent's  election,  ac- 
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Liddon*  J.,  delivered  the  opiaion  of  the 
-court: 

The  state  of  Florida,  by  the  attorney  jjeneral, 
filed  ID  this  court  a  petition  for  a  mandamus 
against  the  defendant.  Said  petition  alleged, 
in  substance,  that  at  the  general  election  un- 
der the  laws  of  said  state  held  in  and  for  the 
county  of  Duval  on  the  2d  day  of  October,  a. 
D.  1894,  John  F.  Geiger  was  a  candidate  for  the 
oflice  of  tax  collector  of  said  county,  and  was 
voted  for  at  said  election  for  said  office;  that 
the  returns  of  said  election  were  afterwards,  to 
wit  on  the  4th  day  of  October,  a.  d.  1894, 
canvassed  by  the  county  judge,  the  supervisor 
of  registration,  and  the  chairman  of  the  board 
of  county  commissioners  of  said  county,  sitting 
as  a  county  canvassing  board  of  elections,  in 
pursuance- of  law;  and  the  said  John  F.  Gei- 
ger  was  by  said  canvass  shown  to  have  received 


the  highest  number  of  votes  cast  for  any  per- 
son for  said  office  of  tax  collector,  and  was  de- 
clared elected  to  said  office;  that  the  supervi- 
sor of  registration  for  said  county,  afterwards, 
to  wit  on  the  6th  day  of  October,  a.  d.  1894. 
did  make,  sign,  and  deliver  to  the  said  JohnF. 
(Jeiger  a  certificate  of  election,  certifying  that 
on  the  4th  day  of  October,  1894,  W.  H.  Baker, 
county  judge  of  Duval  county,  Florida,  E.  J. 
E.  McLaurin,  supervisor  of  registration  of  said 
county,  and  Charles  Marvin,  chairman  of  the 
board  of  county  commissioners  of  said  county, 
did  publicly  canvass  the  returns  of  the  election 
districts  of  said  county,  filed  with  the  said 
county  judge  and  said  supervisor  of  registra- 
tion, as  required  by  law,  showing  the  votes 
cast  for  tax  coHector  of  said  county  at  an  elec- 
tion held  therefor,  on  the  2d  day  of  October, 
1894,  and  did  declare  the  result  thereof,  and 


oeptance,  and  entry  upon  the  duties  of  representa- 
tive operated  to  deprive  him  of  the  office  of  treas- 
urer, and  that  the  question  of  the  relator^s  rigrht  to 
office  depended  altoirether  upon  whether  the  respon. 
dent  had  any  title  to  the  same,  and  that  relator 
could  not  move  without  first  proving:  the  respon- 
dent's title  at  an  end. 

In  State.  Tracy,  v.  Taaffe,  25  Mo.  App.  567  (1887), 
an  appeal  was  taken  from  a  Judgment  awarding  a 
writ  of  peremptory  mandamus  against  the  defend- 
ant commanding  bimtodeliver  all  the  t>ook8,paper8, 
etc.,  appertaining  to  the  office  of  Justice  of  the 
peace,  in  his  possession,  to  the  relator  the  register 
of  the  city  of  St.  Louis,  and  the  court  held  that  the 
Missouri  statute,  which  provided  for  the  delivery 
of  the  papers,  had  no  application  to  the  case  as  the 
justice  in  that  case  claimed  title  by  re-election. 

Where  the  relator's  title  is  dependent  upon  the 
cessation  of  the  term  of  office  of  a  person  actually 
exercising  the  duties  of  the  office,  and  claiming 
that  his  office  has  not  become  vacant,  the  court  will 
not  award  mandamus.  State,  O'Donnel,  v.  Dus- 
man,  39  N.  J.  L.  677  a877).  citing  State,  Hero,  v. 
Pitot,  21  La.  Ann.  886  (1869). 

In  the  case  of  State,  O'Donnel,  v.  Dusman,  supra^ 
the  writ  was  refused  upon  the  ground  that  the  evi- 
dence proved  that  there  were  less  than  a  certain 
number  of  legal  votes  in  the  township,  whicb  fact 
raised  a  great  question  as  to  the  relator's  title  to 
office. 

Where  the  title  of  the  applicant  was  not  free 
from  reasonable  doubt  for  the  reason  that  his  title 
was  opposed  by  a  clerk  de  facto  holding  and  exer- 
cising office  on  a  claim  and  color  of  title,  the  appli- 
cation was  denied.  People,  Hodgkinson,  v.  Stev- 
ens. 5  Hill,  616  a843). 

And  the  same  judge  refused  the  application  upon 
the  further  ground  that  the  judges  of  the  supreme 
court  had  differed  in  their  views  in  regard  to  the 
matter,  and  thu  ultimate  establishment  involved 
the  examination  of  questions  which  were  not  free 
from  legal  doubt.    Ibid, 

In  the  case  of  People,  Coleman,  v.  Dikeman,  7 
How.  Pr.  124  (1852),  the  facts  showed  that  village 
trustees  were,  by  an  act  of  the  legislature,  author- 
ized to  appoint  a  cells  keeper  of  the  prison,  and 
that  by  a  later  act  the  electors  of  the  village  were 
authorized  to  elect  such  a  keeper,  who  was  to  hold 
office  for  one  year  and  until  a  successor  should  be 
elected  and  duly  qualified;  that  the  defendant  was 
duly  elected  under  such  last-mentionedactata  vil- 
lage election,  and  continued  to  discharge  bis  duties, 
but  later  the  village  was,  by  act  of  the  legislature. 
Incorporated  as  a  city,  and  under  such  act  the  term 
of  all  officers  elected  or  appointed  under  the  vil- 
la^ charter  was  to  expire  upon  a  certain  date; 
that  the  act  incorporating  the  village  repealed  the 
village  act  and  all  acts  and  parts  of  acts  inconsis- 
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tent  with  the  charter,  that  the  city  succeeded  un- 
der the  act  to  all  the  rights  and  liabilities  of  the 
corporation  of  the  trustees  of  the  village,  which 
gave  the  common  council  certain  powers,  but 
made  no  express  provision  as  to  the  election  or  ap- 
pointment of  cells  keeper,  but  later  the  common 
council  of  the  city  balloted  for  the  office  of  cells 
keeper,  and  on  such  tmllot  the  relator  was  elected, 
and  the  defendant  refused  to  surrender  the  office, 
whereupon  the  relator  obtained  an  order  to  show 
cause  why  an  alternative  writ  of  mandamus  should 
not  issue.  The  court  denied  the  motion  holding 
that  there  was  a  real  and  8uk)8tantiai  dispute  as  to 
the  title  to  the  office. 

Where  the  applicant  was  appointed  supervisor  by 
the  justices  of  the  town  to  fill  a  vacancy  occasioned 
by  the  party  previously  elected  omitting  to  take 
the  oath  of  office  within  a  certain  number  of  days, 
and  to  compel  him  to  deliver  the  books  and  papers 
of  the  office  held  and  claimed  by  the  former  super- 
visor who  held  possession,  the  court  denied  the 
relief  upon  the  ground  that  the  New  York  statute 
was  only  applicable  where  the  title  to  the  office 
was  clear  and  a  party  against  whom  the  proceed- 
ing was  taken  was  in  possession  under  the  color  of 
a  legal  right  to  hold  office.    Re  Davis,  19  How.  Pr. 

azsaseo). 

In  Re  Davis,  supra,,  application  was  made,  under 
the  New  York  Revised  Statutes,  to  compel  the  de- 
livery to  the  applicant  of  books  and  papers  be- 
longing to  the  office  of  town  supervisors,  and  the 
question  was.  Who  was  in  actual  possession  of  the 
office,  retaining  the  muniments  and  exercising 
the  functions  appertaining  thereto?  and  the  court 
stated  that  the  statute  was  never  intended  to  ap- 
ply to  a  case  where  there  was  a  real  question  of 
title  to  the  office,  and  no  possession  to  any  practical 
pnrpose  had  t>een  obtained,  and  that  in  such  a  case 
proceedings  in  the  nature  of  quo  warranto  to  try 
title  to  the  office  was  the  proper  remedy. 

A  party  in  possession  of  an  office  with  claim  or 
color  of  title  should  have  the  custody  of  the  books 
and  papers,  and  a  party  out  of  possession  and  not 
in  a  condition  to  exercise  its  functions,  and  who 
makes  no  attempt  to  perform  its  duties,  should 
not  have  the  incidents  and  appurtenances  to  the 
office  until  there  has  been  a  trial  of  tbe  title  in  the 
mode  provided  by  law,  and  his  right  has  been  well 
established,  tbe  New  York  statute  only  being  ap- 
plicable where  the  title  is  clear  and  where  the 
party  against  whom  such  proceeding  is  taken  is  not 
in  possession  under  color  of  a  legal  right  to  hold 
the  office.    Re  Davis,  mpra. 

In  People,  Bradley,  v.  Stephens,  2  Abb.  Pr.  N.  S. 
348  (1H66),  the  court  refused  the  writ  upon  the 
ground  that  the  title  to  tbe  office  depended  upon 
an  act  which  was  a  constitutional  one,  the  relator 
claiming  office  as  president  of  a  board  of  aqueduct 
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accordiDg  to  said  returns  ami  canvass  John  F. 
Ckiffer  received  the  highest  number  of  votes 
cast  for  any  person  for  said  office  of  tax  col- 
lector; and  that  according  to  said  election  re- 
turns and  canvass,  and  the  result  declared  as 
aforesaid,  the  said  John  F.  Gteiger  was  at  said 
election  elected  tax  collector  of  said  county  for 
the  term  prescribed  by  law,  and  beginning  the 
1st  Tuesday  after  the  1st  Monday  Tn  January. 
A.  D.  1895;  that  said  Geiger  had  duly  filed  his 
bond  as  such  tax  collector,  which  had  been 
duly  approved  by  the  proper  authorities,  and 
that  a  commission  under  the  great  seal  of  the 
state,  in  due  form  of  law,  had  been  issued  by 
the  governor  to  said  Geiger  for  the  term  of  two 
years  from  the  1st  Tuesday  after  the  1st  Mon- 
day in  January,  1895.  and  untM  his  successor 
is  qualified;  that  the  incumbent  of  said  office, 
prior  to  the  commencement  of  the  term  for 


which  the  said  Geiger  was  commissioDed  as 
aforesaid,  was  one  James  E.  Johnson,  who 
upon  the  demand  of  the  said  Gkiger  refused, 
and  stiir  refuses,  to  surrender  to  him  the  posses- 
sion of  the  office  in  the  court-house  of  said 
county  of  Duval  set  apart  for  the  use  of  the 
tax  collector;  and  refused,  and  still  refuses, 
to  deliver  to  the  said  Geiger  the  assessment 
rolls,  books,  records,  papers,  and  files  of  the 
said  office  of  tax  collector,  although  demaDd 
has  been  made  on  him  for  their  delivetr:  that 
the  action  of  said  Johnson,  as  stated,  is  delay- 
ing and  hindering  the  collection  of  the  state's 
revenues  in  said  county,  and  is  likely  to  pro- 
duce embarrassment  and  confusion  in  the  col- 
lection of  the  same:  and  that  there  was  do 
other  remedy  to  compel  the  delivery  of  said 
assessment  rolls,  etc.,  except  by  the  extraordi- 
nary writ  of  mandamus.     The  petition  prayed 


oommifleloners  under  the  New  York  act  of  May, 
I860, 2  N.  T.  Laws  1866,  p.  2066. 

In  Brown  y.  Turner,  70  N.  C.  68  (1874),  mandamus 
was  applied  for  by  the  plaintiff  as  pubiio  printer 
agrainst  the  defendant  directingr  him  to  deliver  the 
pubiio  laws  to  the  plaintiff  and  reatrainiofr  him 
from  deli veringr  them  to  the  other  defendant  The 
defendant  demurred  to  the  complaint  upon  the 
ground  of  defect  of  parties,  and  also  upon 
the  ground  that  the  governor  had  no  right  to  ap- 
point a  public  printer,  and  that  mandamus  was  not 
the  proper  remedy,  the  demurrer  being  overruled 
in  the  court  below.  Upon  appeal  the  judgment 
was  reversed  and  the  demurrer  allowed,  there  t)eing 
a  question  of  right  or  title  to  the  office,  which 
question  could  alone  be  tried  by  quo  warranto. 

In  Welobans  v.  Shirk,  96  Pa.  17  (1881),  the  petition 
for  mandamus  urged  that  the  respondent  was 
elected  treasurer  and  receiver  of  taxes  for  one 
year  from  a  given  date,  subject  to  the  right  of 
suspension  or  removal  as  provided  by  law,  but  sub- 
sequently by  joint  resolution  of  the  city  council 
he  wassuspended  from  office,  and  two  days  follow- 
ing the  suspension  was.  by  another  resolution,  con- 
.  tinned  until  further  action,  and  on  the  same  day 
the  petitioner  was  appointed  to  the  same  office, 
qualified  therefor  and  demanded  of  the  respondent 
the  books  and  papers,  and  certain  moneys  belong- 
ing to  the  city,  which  the  respondent  refused  to 
deliver.  1  he  petition  was  demurred  to  upon  the 
ground  that  the  respondent  was  wrongfully  re- 
moved and  that  the  petitioner  was  not  legally  ap- 
pointed, and  the  court  denied  the  writ,  no  just 
cause  for  his  suspension  being  snown. 

In  State,  Addison,  v.  Williams,  25  Minn.  340(1879), 
the  court  distinguished  the  case  from  that  of  Cro- 
well  V.  Lambert,  10  Minn.  360  (1865),  and  State, 
Atherton,  v.  Sherwood,  15  Minn.  221,  2  Am.  Rep. 
116(1870),  upon  the  ground  that  in  the  latter  class  of 
cases  the  question  was.  Who  was  prima  facie  enti- 
tled to  the  possession  of  the  records  and  other  prop- 
erty of  a  given  office?  the  certificate  of  the  auditor, 
which  was  conclusive  until  it  was  affirmatively 
overthrown,  being  properly  held  prima  facie  evi- 
dence that  the  person  named  in  it  bad  been  elected, 
and  was  therefore,  if  he  had  duly  qualified,  entitled 
to  the  possession  of  the  records  and  other  property 
of  the  office;  and  that  in  that  class  of  cases  the  title 
to  the  office  was  not  finally  adjudicated,  out  the 
question  of  prima  facie  right  was  particularly  re- 
garded as  settled  by  the  auditor's  certificate,  while 
in  the  case  at  bar  the  question  of  title  must  be  ex- 
amined and  determined  against  the  Incumbent  de 
facto  of  the  office  before  the  relator's  certificate  of 
appointment  could  possess  any  value  whatever, 
the  case  being  one  in  which  the  title  to  the  office 
was  directly  and  unavoidably  in  controversy  al- 
though the  action  was  not  one  for  the  determina- 
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tion  of  the  title  but  for  the  recovery  of  poesesBion 
of  the  records,  etc. 

h.  Queetion  of  election. 

So,  where  the  question  of  election  is  inquhred  into 
the  writ  will  be  denied,  the  court  having  no  power 
to  entertain  that  question  in  such  proceediairs. 
Case  V.  Campbell,  16  Abb.  N.  C.  289  (IftS):  Duant 
V.  McDonald,  41  Conn.  517, 521  (1874). 

In  Grand  Rapids  Guard  v.  Bulkley,  97  Mich.  i\0 
(1893),  the  relator  was  an  uninoorporated  organiza- 
tion formed  for  soolal  purposes  governed  by  a  Con- 
stitution and  by-laws.  The  ConstUuilon  pro^ideii 
for  the  election  of  a  board  of  directors  to  hold  of- 
fice for  a  year  from  a  given  date  or  until  their^uc- 
cessors  were  elected,  and  it  was  the  duty  of  tbe 
board  to  elect,  among  other  offloers,  a  treasurer, 
whom  the  l>oard  of  directors  assumed  to  elect  to 
succeed  the  respondent,  but  notice  of  the  election 
was  not  given  to  all  the  members  of  the  board. 
Upon  refusal  of  the  respondent  to  turn  over  the 
books,  papers,  and  money  to  the  party  claimioff 
under  the  election,  mandamus  was  issued.  Tbe 
court  held  that  such  proceedings  would  not  lie,  a< 
tbe  relator  was  not  duly  elected,  no  full  notice  o( 
the  meeting  having  been  given,  and  for  tbe  further 
reason  that  the  term  of  office  of  the  directors  had 
not  commenced  at  the  time  of  the  election. 

In  a  case  where  the  parties  were  rival  candidan-^ 
for  the  office  of  register  of  deed^  and  the  relator 
was  declared  duly  elected  by  the  canvassing  board, 
whereupon  a  certificate  was  issued  to  him  as  pn»- 
vided  by  statute,  but  such  election  was  sub$e* 
quently  contested  by  the  defendant  and  was  de- 
clared void,  which  Judgment  was  appeal<*d  froni 
by  the  relator,  it  was  held  that  the  respondent,  un- 
til the  final  determination  of  the  appeal,  was  enti- 
tled to  the  possession  of  the  books  and  papei^ 
as  against  the  prior  incumbent,  and,  further,  that 
the  petitioner,  although  the  former  incumbent  tm«l 
handed  over  the  office  to  him,  was  not  entitled  t<< 
the  writ  although  he  was  forced  to  gi%-e  way  u* 
the  respondent  by  reason  of  force  irregulariy  i5- 
sued  against  him.  Allen  v.  Robinson,  17  Minn.  113 
(1871). 

In  State,  Curtis,  v.  McCullough.  3  Nev. »» 418671. 
the  relator  claimed  to  have  delivered  to  him  rbf 
books  and  papers  belonging  to  the  office  of  su|)erin- 
tendcnt  of  a  mining  company.and  to  be  admitted  to 
the  enjoyment  of  tbe  office,  but  the  supplemental 
answer  of  the  defendant  showed  that  the  defend- 
ant, after  filing  his  first  answer,  had  been  iegallr 
and  duly  appointed  to  the  possession  claimed  by  tbt 
relator,  and  the  writ  was  therefore  refused. 

In  Bergen  v.  Powell,  30  Hun,  438  (1883),  an  apfura! 
was  made  from  an  order  of  the  special  term  den>  - 
ing  a  motion  by  way  of  mandamus  to  compel  the 
delivery  of  books  and  papers  appertalninsr  to  t hv 
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for  a  writ  of  mandamus  commaoding  the  de- 
fendant forthwith  to  stirrender  to  tbo  said 
Geiger  the  ofiSce  in  the  court-house  of  Duval 
county,  set  apart  for  the  use  of  the  tax  collec- 
tor, and  to  deliver  to  said  Geiger  the  assess- 
ment rolls,  books,  records,  papers,  and  files  be- 
longing or  appertaining  to  said  office,  which 
are  now  in  his  possession.  Attached  to  the 
petition  was  a  copy  of  the  certificate  of  the 
supervisor  of  registration  of  Duval  county,  and 
of  the  commission  of  Geiger  as  tax  collector, 
referred  to  in  the  same.  Upon  this  petition 
an  alternative  writ  of  mandamus,  conforming 
to  the  petition  and  in  the  usual  form,  issued. 

Upon  the  return  of  the  alternative  writ  the 
defendant  moved  the  court  to  quash  the  same 
upon  the  following  grounds,  to  wit:  1.  It  does 
not  appear,  from  the  allegations  of  said  writ, 
with  legal  or  other  sufBciency  or  certainty  that 


this  movent's  incumbencv,  therein  set  up,  of 
the  said  office,  has  expired.  2.  That  the  alle- 
gations of  said  writ  sufficiently  show  that  this- 
movent  is  the  incumbent  of  said  office,  exer- 
cising the  function  thereof,  under  and  by  vir- 
tue of  his  election,  qualification,  and  entry 
thereon,  for  a  term  not  yet  expired.  8.  The 
allegations  of  said  writ  do  not  set  up,  issuably 
or  traversably,  the  facts  upon  which,  as  mat- 
ter of  law,  may  be  predicated  the  expiration  of 
the  incumbency  of  this  movent,  or  the  tenure 
by  which  this  movent  holds  said  office.  4.  The 
said  writ  does  not  show  that  J.  F.  Geiger,  to 
whom,  by  the  command  of  said  writ,  this 
movent  is  required  to  surrender  said  office,  was 
in  fact  elected  tax  collector  of  Duval  county 
at  the  election  therein  alleged  to  have  been 
held,  by  a  plurality  of  the  votes  by  ballot  of 
the  qualified  electors  of  Duval  county;  nor 


office  of  treasurer  of  the  board  of  police  commis- 
sioners.  The  facts  showed  that  under  N.  Y.  Laws 
1878,  chap.  806,  which  created  a  certain  police  district 
and  vested  the  powers  and  duties  connected  with 
the  police  grovernment  in  a  board  of  commissioners 
appointed  by  the  supervisors  of  the  town,  the  de- 
fendant with  two  others  were  appointed  police 
commissioners.  Subsequently  the  supervisor  and 
the  justice  of  the  peace  of  the  town  removed  the 
defendant  and  another  from  the  office  without  no- 
tice, except  one  served  on  the  president  of  the  ex- 
cise commission  of  the  town  to  meet  and  act  with 
them,  which  was  served  outside  of  the  town,  and 
after  such  removal  the  supervisor  alone  appointed 
the  plaintiff  and  another  to  succeed  to  the  office, 
which  the  defendant  refused  to  vacate  and  deliver 
up  the  papers.  The  court  affirmed  the  opinion  of 
the  court  below  denylngr  mandamus,  holdinfc  that 
the  officers  required  by  the  act  to  appoint  had  not 
power,  after  making  such  appointment,  to  remove 
any  officer  from  office:  and  further,  that  article  10. 6 
3,  of  the  Constitution  had  no  application  to  the  case. 

In  Case  v.  Campbell.  16  Abb.  N.  C.  S69  (1883).  the 
county  JudRC  made  an  order  for  the  delivery  over 
of  the  books  and  papers  appertaining  to  the  office 
of  town  supervisor,  and  an  appeal  was  taken  from 
the  order,  and  a  stay  of  proceedings  granted  and  a 
motion  made  to  vacate  such  stay.  The  facts 
showed  that  both  the  relator  and  defendant  were 
candidates  for  the  office  of  town  supervisor,  and 
that  at  the  canvass  of  the  votes  two  ballots  closely 
folded  together  were  not  opened  or  counted:  sub- 
sequently the  ballots  were  opened  and  found  to 
bo  for  the  relator,  but  the  board  did  not  decide 
whether  the  two  ballots  In  question  shoUld  be 
counted  or  not:  that  at  the  trial  the  Judge  pro- 
ceeded by  Inquiry  into  the  election  to  ascertam 
and  determine  its  result.  The  court  held  that 
such  finding  was  beyond  the  power  of  the  judge 
upon  the  summary  application,  and  that  in  the  ab- 
sence of  prima  facie  evidence  of  the  relator's  elec- 
tion there  was  no  power  vested  In  the  judge  to  as- 
certain and  declare  the  result,  the  only  remedy  be- 
ing by  action  to  determine  the  result. 

Where  neither  the  speaker  of  the  House  of  Dele- 
gates nor  the  joint  assembly  of  both  Houses  of  the 
Legislature  convened  under  6  3,  art.  7,  W.  Va. 
Const,  for  the  purpose  of  oi>ening  and  publishing 
the  returns  of  the  election  to  the  office  of  governor, 
did  In  fact  open  and  publish  the  returns  In  respect 
to  said  office,  or  declare  any  person  elected  to  that 
office,  it  was  held  that  the  court  could  not  by  man- 
damus adjudge  the  person  who  api>eared  from  the 
return  certificate  to  the  speaker  of  the  House  to 
have  received  the  largest  number  of  votes  for  that 
office  to  be  the  governor,  and  compel  the  person 
who  was  the  governor  during  the  preceding  term 
to  deliver  the  office  and  the  insignia  to  him.  Goff 
V.  Wilson,  82  W.  Va.  393,  3  L.  R.  A.  58  (1889). 
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In  Banton  v.  Wilson.  4  Tex.  400,40)  (1849),  the  plain- 
tiff applied  for  mandamus  to  compel  the  delivery 
of  the  office  of  clerk  of  the  district  court  together 
with  the  records  appertaining  thereto,  and  the 
tacts  showed  the  death  of  the  clerk  of  the  circuit 
court,  and  the  appointment  of  the  plaintiff  by  the 
district  judge,  until  a  regular  election  to  fill  the  of- 
fice was  Issued  and  published,  at  which  election  the 
defendant  received  the  highest  number  of  votes^ 
was  commissioned,  and  entered  upon  the  discharge 
of  the  duties,  but  plaintiff  claimed  the  office  by  vlr. 
tue  of  his  previous  appointment  and  brought  suit 
for  restoration.  The  court  refused  the  writ  upon 
the  ground  that  the  defendant  had  bi^n  duly 
elected  and  was  entitled  to  hold. 

1.  Other  relief  souoht. 

The  remedy  by  way  of  mandamus  has  also  been 
denied  where  the  relator  has  sought  protection  in 
equity. 

In  Hardcastle  v.  Maryland  &  D.  R.  Co.  82  Md.  82 
(1870),  the  case  came  before  the  court  upon  appeal 
from  an  order  of  the  circuit  court  directing  a  man- 
damus commanding  the  delivery  to  the  president 
of  the  company,  or  to  its  authorized  agent,  of  cer- 
tain subscription  books  or  lists  and  original  copies 
of  letters  relating  to  the  business  of  the  company. 
The  writ  charged  that  such  papers  came  into  the 
possession  of  the  appellant  when  he  was  president, 
and  were  theld  by  him  in  his  official  capacity,  and 
should  have  been  surrendered  on  the  termination 
of  his  office  as  president,  and  the  election  and  qual- 
ification of  his  successor,  but  the  court  denied  the 
relief,  upon  the  ground  that  the  claimant  bad 
elected  to  proceed  in  equity  where  full  and  com- 
plete relief  could  be  afforded,  and  held  that  the 
court  below  erred  In  ordering  the  writ. 

See  also  King  v.  Wheeler,  Cas.  f.  Hardw.99  (1785), 
infra,  Vin. 

j.  Relator^s  own  act. 

So  the  writ  has  been  refused  where  the  relator's 
own  action  was  the  cause  of  the  dispute. 

In  Pariseau  v.  Escanaba  Bd.  of  Edu.  96  Mich.  302 
(1893),  the  relator  claimed  to  be  duly  elected  and  to 
have  qualified  and  acted  as  a  member  of  the  board 
of  education  until  prevented  by  action  of  the  board 
which  seated  another  person  in  his  place.  The 
facts  showed  that  the  relator  had  tendered  his 
resignation  as  a  member  of  the  board  and  had 
knowledge  of  the  nomination  of  his  successor,  and 
also  of  the  election  to  be  held  to  fill  the  vacancy, 
but  he  claimed  to  have  withdrawn  the  same.  The 
court  refused  the  writ  upon  the  ground  that  the 
relator's  own  action  brought  about  the  state  of 
affairs,  and  for  the  reason  that  there  was  nothing 
that  showed  that  the  board  had  not  acted  bona 
fide,  and  also  upon  the  ground  that  the  party 
whom  he  sought  to  oust  was  not  made  a  party  to 
I  the  proceedings,  and  stated  that  in  such  a  case 
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that  he  was  in  fact  declared  or  certificated  as 
clecied  by  any  tribunal  or  person  invested  by 
law  with  authority  to  determine  that  he  was  so 
elected.  5.  Said  writ  does  not  show  that  the 
said  Geiger  was  in  fact  eligible  to  said  office. 
6.  Said  writ  does  not  set  up  any  facts  upon 
which,  because  of  the  refusal  of  this  movent 
to  surrender  said  office,  or  the  books  and  pa- 
pers appertaining  thereto,  embarrassment,  hin- 
drance, or  delay  in  collecting  the  state  and 
county  taxes  in  said  county  may  be  predicated. 
The  said  defendant  also  at  the  same  time, 


but  without  waiving  his  motion  to  quash,  made 
a  return  to  the  alternative  writ  The  substance 
of  that  portion  of  this  return  which  it  is  ihoueht 
necessary  to  set  out  here  was  as  follows:  That 
he  has  not  surrendered  to  said  John  F.  Geiger 
the  office  in  tbe  court-house  of  Duval  county, 
Florida,  set  apart  for  the  use  of  the  tax  col- 
lector, and  he  has  not  delivered  to  the  said  John 
F.  Geiger  the  assessment  rolls,  books,  records, 
papers,  and  files  belonging  or  appertaining  to 
tbe  said  office  of  tax  collector  of  Duval  coanly. 
which  were  in  his  possession,  or  any  of  them. 


mandamus  was  not  a  proper  proceedinflr  to  oust 
him. 

VTIL  English  cases. 

In  Town  Clerk  of  Nottlnsrham's  Case,  Sid.  31, 
mandamus  was  irranted  to  compel  tbe  delivery  of 
the  records  relating  to  tbe  office,  wbloh  was  one  of 
public  justices. 

In  King  v.  Owen,  5  Mod.  814,  mandamus  was  al- 
lowed to  a  mayor  to  deliver  the  ensigns  of  bis 
office  to  bis  successor,  even  though  the  words  ^'or 
signify  to  us  cause  to  tbe  contrary,  etc.,**  were 
omitted  from  the  writ. 

In  Rex  v.Wildman,  2  Strange,  870,  mandamus  was 
granted  requiring  the  defendant  to  deliver  to  the 
company  of  blacksmiths  all  books  and  papers 
which  he  had  in  custody  by  virtue  of  being  clerk 
to  the  company  from  which  office  he  had  been  re- 
moved, but  the  court  held  that  the  mandamus 
must  be  made  out  according  to  the  ruie. 

But  in  an  Anonymous  Case  reported  in  1  Barnard. 
K.  B.  402  (1730),  mandamus  was  moved  against  the 
late  clerk  of  the  blacksmith^s  company  in  London 
to  deliver  over  to  the  present  officer  all  pubilc 
books  of  the  company,  and  the  court  stated  that  In 
the  case  of  menial  officers  of  a  corporation  such 
writ  would  be  denied,  but  in  that  case  it  was 
granted  the  company  being  public. 

In  King  V.  Holford,  2  Barnard.  K.  a  360  (1733), 
mandamus  Issued  to  compel  tbe  defendant  to  de- 
liver over  to  the  register  of  the  bishop  the  books 
belonging  to  his  office,  but  the  rule  was  discharged, 
there  being  a  consent  to  try  the  case  by  informa- 
tion in  the  nature  of  a  quo  warranto,  and  to  deliver 
up  the  books  and  papers  if  the  court  found  the  re- 
lator entitled  to  the  oflBce. 

In  Rex  V.  Clapham,  1  Wlls.  806  (1751),  mandamus 
was  granted  to  oblige  the  old  overseer  of  the  poor 
to  deliver  over  the  books  of  the  poor's  rates  to  the 
new  overseer,  for  the  reason  That  they  were  public 
t)Ooks  and  ought  to  be  delivered  over  by  one  over- 
seer to  another  in  order  that  all  the  parishioners 
might  have  access  to  them,  and  for  the  reason  that 
tbe  overseer  and  churchwarden  for  the  time  being 
ought  to  have  tbe  custody  thereof. 

In  Rex  V.  Owen,  Comb.  390,  a  rule  was  made  for 
the  defendant,  who  was  served  with  mandamus  and 
an  alias,  to  return  the  writ  which  required  him  to 
deliver  the  mace  and  insignia  of  office  api>ertaining, 
to  the  office  of  mayor. 

Where  there  is  a  legal  right  to  the  office  which 
gives  no  right  or  title  to  the  books  for  the  reason 
that  the  defendant  has  an  equitable  right  to  them 
which  bars  the  legal  title,  the  case  shows  no  right 
in  the  relator  to  tbe  books  and  papers,  and  there- 
fore mandamus  will  be  denied.  King  v.  Wheeler, 
Cas.  t.  Hardw.  99  (1736). 

Where  the  right  to  exercise  the  office  is  that  of  a 
private  office  which  is  already  the  subject  of  a  suit 
in  equity  between  the  parties,  the  court  will  not 
interfere  by  mandamus  to  compel  the  delivery  of 
the  books  and  papers.    Ibid. 

In  King  v.  Ruller,  8  East,  889  (1807),  the  late  mayor 
and  deputy  mayor  of  a  borough  were  called  upon 
by  a  rule  to  show  cause  why  mandamus  should  not 
issue  commanding  them  to  deliver  to  the  present 
mayor  the  mace,  common  seaL  books,  and  records 
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of  the  office  pertainmg  to  mayor  of  tbe  boroogfa, 
but.  It  appearing  that  the  presiding  officer,  who,  by 
the  Constitution  of  the  borough,  owned  an  inte- 
gral part  of  an  electiye  assembly,  departed  from  it 
after  the  meettog  had  been  regularly  formed  and 
the  election  entered  upon,  but  before  it  was  com- 
pleted; the  election  made  after  his  departure  b^og 
void,  the  court  refused  the  writ. 

In  King  V.  Round,  4  Ad.  &  El.  180  a835).  the  man- 
damus stated  that  the  defendant  was  surveyor  of 
the  highways  for  an  expired  term,  and  that  diven 
books  of  accounts  relating  to  the  highways  w&e 
in  his  possession  and  ought  to  be  delivered  to  the 
churchwardens,  and  that  he  had  been  requested, 
but  had  refused,  to  deliver  them.  The  defendant 
returned  that  he  had  not  on  the  day  of  the  test  of 
the  writ,  nor  since,  nor  now,  nor  when  he  was  re- 
quired on  behalf  of  the  churchwardens,  any  books 
in  his  possession,  not  stating  whether  he  had  de* 
livered  those  in  his  possession  between  tbe  times  of 
the  request  or  test  of  tbe  writ,  nor  what  he  bad 
done  with  them.  The  court  held  his  return  was 
good  but  denied  biro  costs. 

In  Qyeen  v.  Hopkins.  1 Q.  B.  161  (1S41),  a  mandamus 
issued  \}ommanding  a  party  who  was  alleged  to 
have  the  custody  of  certain  books  and  papers  and 
proceedings  relating  to  a  court  of  requests  under  a 
local  act  (47  Geo.  III.,  6  2,  chap.  1),  or  to  the  office 
of  the  clerk  thereof,  to  deliver  them  up  to  a  party 
who  claimed  to  hold  them  as  having  been  elected 
clerk  of  tbe  court.  It  was  held  that  the  mandamus 
was  bad  as  not  showing  that  the  detainer  was  other 
than  a  private  mdividual,even  though  the  defend- 
ant in  his  return  alleged  that  he  and  not  the  prose- 
cutor was  duly  elected  clerk,  and  that  as  such 
clerk,  he  was  entitled  to  hold  the  books,  raising  on 
the  face  of  the  returns  a  question  upon  the  con- 
struction of  the  local  act,  and  of  tbe  statute  5  &  6 
Wm.  IV .,  chap.  76,  the  oourt  stating  that  if  on  the 
face  of  a  mandamus  there  was  no  ground  for  the 
writ  the  defect  could  not  be  supplied  by  matter 
appearing  in  the  return. 

In  Ex  parte  Hollo  way,  80  Eng.  L.  &  Eq.  340  (1865t, 
mandamus  was  moved  for  on  behalf  of  one  of  tbe 
churchwardens  to  show  cause  why  mandamas 
should  not  issue  commandmg  the  defendant  to  re- 
store to  the  proper  custody  the  register  books  ol 
the  parish.  The  facts  showed  that  a  certain  hos- 
pital, which  was  partly  a  charitable  institution  and 
partly  an  ecclesiastical  benefice,  was  united  with 
the  parish,  the  church  of  which  was  pulled  down, 
and  subsequently  persons  were  inducted  to  tbe 
mastership  of  the  hospital  with  tbe  rectory  of  the 
parish,  but  since  a  later  date  the  rectory  had  be- 
come vacant  and  there  was  no  regular  officiatinr 
minister.  Afterwards  the  appointment  was  made 
under  the  decree  of  the  eourt  of  chancery  to  tbe 
office  of  receiver  of  hospital  charities,  the  appointee 
took  possession  of  tbe  joint  registers,  which  were 
formerly  kept  in  the  church  connected  with  tbe 
hospital  but  were  then  out  of  the  parish.  Upon 
an  application  by  tbe  churchwardens  of  the  parish 
for  mandamus  to  compel  the  delivery  of  the  regis- 
ter books  to  the  churchwardens,  it  was  held  that 
the  writ  would  not  lie,  as  the  posaesston  of  the 
books  was  wrongful  from  the  first.  E.  W. 
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and  for  cause  why  be  has  not  done  so  shows 
as  follows:  1.  That  the  respondent  is  the  duly 
qualified,  elected,  commissioned,  and  acting 
tax  collector  of  Duval  county,  Florida,  elected 
to  said  office  at  the  general  election  held  under 
the  laws  of  Florida  m  and  for  Duval  county  in 
October,  1892.  duly  qualified,  commissioned, 
and  inducted  into  office  for  the  term  of  two 
years  from  the  Ist  Tuesday  after  the  Ist  Mon- 
day in  January,  1898,  and  until  his  successor 
is  duly  qualified,  and  he  now  holds  the  said 
office  in  the  court-house,  books  and  papers, 
together  with  the  right  and  title  to  the  office  of 
tax  collector  of  Duval  county.  2.  That  the 
said  pretended  election  claimed  to  have  been 
had  and  held  on  the  2d  day  of  October,  1894, 
was  not  in  fact  an  election  of  said  C^iger  by  a 
plurality  of  the  votes  of  the  qualified  electors 
of  Duval  county. 

The  remainder  of  the  return  set  out  at  con- 
siderable length  and  detail  the  reasons  upon 
which  the'defendant  predicated  the  allegation 
that  the  election  held  on  the  2d  day  of  Octo- 
ber, 1894,  was  not  in  fact  an  election  of  said 
Geiger.  These  consisted  in  various  charges  of 
fraud  and  conspiracy  on  the  part  of  the  county 
•commissioners  and  election  officers  to  prevent 
a  fair,  honest,  and  legal  election,  and  to 
falsely,  fraudulently,  and  illegally  procure  the 
counting  in  of  said  John  F.  Geiger  to  the  said 
office  of  tax  collector,  and  that  such  conspiracy 
prevented  the  election  of  a  tax  collector  by  a 
plurality  of  the  votes  by  ballot  by  the  qualified 
electors  of  Duval  county.  Various  other  alle- 
gations in  regard  to  the  fraudulent  conduct  of 
the  election  are  also  made.  In  view  of  our 
conclusion  that  the  validity  of  the  election,  or 
the  title  of  the  defendant,  cannot  be  deter- 
mined in  this  proceeding,  it  is  not  necessary  to 
further  state  the  allegations  of  the  return. 

The  relator  demurred  to  this  return  upon 
the  grounds  (1)  that  it  was  not  responsive  to 
the  writ;  (2)  that  the  facts  therein  set  up  are 
irrelevant  and  immaterial  in  this  proceeding; 
and  (3)  that  it  attempts  to  bring  into  issue  and 
to  try  in  this  cause  the  title  to  the  office  of  tax 
collector  of  Duval  county,  which  is  not  per- 
missible in  a  proceeding  of  this  character.  The 
cause  came  on  for  hearing  upon  both  of  the 
pending  matters;  the  motion  to  quash  the  al- 
ternative writ,  and  the  demurrer  to  the  de- 
fendant's return,  being  submitted  together. 

The  first  three  grounds  of  the  motion  to 
quash  the  alternative  writ  may  be  considered 
together.  The  gist  of  all  of  them  is,  that  it 
does  not  sufficiently  appear  from  the  writ  that 
the  term  of  office  of  the  defendant  has  expired. 
It  is  true  that  the  writ  does  not  allege  in  spe- 
cific words  that  the  term  of  the  defendant  has 
expired,  but  we  think  it  does  sufficiently  state 
facts  fully  equivalent  to  an  alleffation  of  the 
expiration  of  the  term  of  the  defendant.  It 
would  have  perhaps  been  more  exact  and 
definite  to  use  the  specific  words,  but  their  use 
is  not  absolutely  essential,  and  words  fully 
equivalent  and  from  which  the  expiration  of 
the  term  follows  as  a  necessary  consequence 
are  sufficient. 

Examining  the  writ  we  learn  that  a  general 
election  under  the  laws  of  this  state  was  held 
in  the  county  of  Duval  on  the  2d  day  of  Octo 
ber,  A.  D.  1894,  and  that  John  F.  (Jeiger  was 
a  candidate  for  the  office  of  tax  collector  of 
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said  county  and  was  voted  for  at  said  election 
for  said  office;  that  the  returns  of  said  election 
were  duly  canvassed  by  the  proper  canvassing 
board  of  said  county,  and  he  was  shown  by 
such  canvass  to  have  received  the  highest 
number  of  votes  cast  for  any  person  for  said 
office,  and  was  declared  elected  to  the  same; 
that  the  supervisor  of  registration  gave  him  a 
certificate  of  his  election,  certifying  that  ac- 
cording to  said  returns  and  canvass  the  said 
Geiger  was,  at  said  election,  elected  tax  col- 
lector of  said  county  for  the  term  prescribed 
by  law,  and  beginning  on  the  1st  Tu^ay  after 
the  Ist  Monday  in  January,  a.  d.  1896;  that  said 
Geiger  had  diily  given  his  bond  and  qualified 
for  said  office  ra  all  other  respects,  and  that 
the  governor  of  the  state  under  his  hand  and 
the  great  seal  of  the  state  did  commission  him 
to  be  such  tax  collector,  according  to  the  Con- 
stitution and  laws  of  this  state,  for  the  term  of 
two  years  from  the  Ist  Tuesday  after  the  1st 
Monday  in  January,  a.  d.  1895,  and  until  his 
successor  is  qualified;  to  have,  hold,  and  ex- 
ercise said  office,  etc. ;  that  the  incumbent  of 
said  office  prior  to  the  term  for  which  said 
G«iger  was  commissioned  as  aforesaid  was 
James  £.  Johnson,  the  defendant.  We  think 
these  allegations  tn  connection  with  the  provi- 
sions of  our  Constitution  and  statutes,  as  to  the 
election  and  length  of  term  of  tax  collectors, 
make  a  sufficient  prima  facie  showing  for  the 
purposes  of  this  case  that  the  term  of  the  de- 
fendant has  expired,  it  being  borne  in  mind,  as 
will  be  further  stated  in  this  opinion,  that  this 
is  not  an  action  in  which  the  ultimate  and  ac- 
tual and  legal  title  to  the  office  can  be  deter- 
mined. The  objection,  however,  is  made  that 
the  election  of  Geiger  is  not  alleged  in  the  al- 
ternative writ  as  an  actual  fact,  or  that  he 
actually  received  a  majority  of  the  qualified 
votes  cast  at  the  said  election  for  said  office, 
but  that  his  title  to  the  office  is  based  wholly 
upon  the  fact  of  his  being  a  candidate,  the  de- 
termination of  the  county  canvassing  board, 
the  certificate  of  the  supervisor  of  registration, 
and  the  governor's  commission.  The  point 
contended  for  is  that  the  provision  of  the  Con- 
stitution of  1885  (art.  16,  §  14)  providing  that 
county  officers  "  shall  continue  in  office  after 
the  expiration  of  their  official  terms  until  their 
successors  are  duly  qualified,"  construed  to- 
gether with  section' 6  of  article  8  of  the  same 
Constitution,  providing  that  "the  legislature 
shall  provide  for  the  election  by  the  qualified 
electors  in  each  county"  of  county  officers, 
gives  to  such  officers  so  elected  whose  official 
terms  have  expired  a  further  tenure  of  office 
until  their  successors  are  elected  as  a  matter  of 
fact  by  the  qualified  electors  of  the  county  and 
have  duly  qualified.  It  is  claimed  by  the  de- 
fendant that  the  writ  substituted  an  allegation 
of  the  declaration  of  the  results  of  an  election 
as  ascertained  by  a  canvassing  board  and  cer- 
tification and  commission,  for  the  necessary  al- 
legation of  an  actual  election.  Thus  it  is  con- 
tended that  it  does  not  appear  that  the  term  of 
office  of  the  defendant  has  expired  because  by 
the  imperative  mandate  of  the  Constitution  he 
continues  to  hold  until  an  election  in  fact  of 
his  successor.  We  presume  there  can  be  no 
doubt  that  the  Constitution  where  it  speaks  of 
an  election  means  an  election  in  fact.  Section 
2  of  article  6  of  the  same  Constitution  gives 
24 
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the  legislature  power  to  provide  for  the  returns 
of  elections,  and  with  it,  as  a  necessary  inci- 
dent to  said  power,  the  authority  to  appoint 
and  designate  some  officer  or  board  of  officers 
to  aggregate  the  returns,  ascertain  and  declare 
the  result,  of  such  elections.  The  outcome  of 
an  election  must  not  be  left  to  uncertainty,  to 
individual  opinion,  to  hearsay,  or  to  rumor, 
but  must  be  settled  by  those  appointed  by  the 
law  for  that  purpose.  When  the  result  of  an 
election  held  under  the  provisions  of  law  has 
been  ascertained  and  declared  by  the  proper 
canvassing  board,  their  official  announcement 
is  of  binding  force  and  efficacy  as  to  the  fact 
of  an  actual  election,  until  reversed  or  set  aside 
by  a  court  of  competent  jurisdiction.  War- 
ner V.  Myers,  4  Or.  72;  State,  Atty,  Gen,  v. 
Johnson,  80  Fla.  433.  text  4»5,  18  L.  R. 
A.  410.  So  in  this  proceeding,  whatever 
may  be  said  of  other  proceedings  where  the 
actual  and  ultimate  title  to  the  office  is  in- 
volved, the  allegations  of  the  alternative  writ 
hereinbefore  stated  are  sufficient  prima  facie 
allegHtious  of  an  election  in  fact.  A  similar 
question  was  presented  in  the  case  of  State, 
Meckling,  v.  Jaynes,  19  Neb.  161,  which  was  an 
application  for  a  mandamus  to  turn  over  the 
books  and  papers  of  a  public  office.  There, 
upon  a  contention  that  the  relator  was  not 
duly  elected,  the  court  said:  "The  relator's 
cause  of  action  consists  solely  in  bis  having 
been  canvassed  in,  declared  elected,  awarded 
a  certificate  of  election,  taken  the  oath,  and 
given  the  bond  required  by  law,  and  the  re- 
spondent having  refused  or  failed  to  deliver 
up  to  him  the  books,  papers,  and  furniture  of 
the  office  on  demand.  It  was  quite  unneces- 
sary for  him  to  have  alleged  any  other  facts 
than  these  in  his  relation,  nor  would  the  denial 
and  disprovingof  any  other  facts  by  the  respond- 
ent defeat  the  action.  It  is  stated  as  the  law, 
in  a  standard  work  on  this  branch  of  the  law, 
as  follows:  *Upon  the  application  for  mandam- 
us the  court  will  not  go  behind  the  certi6- 
cate  of  election  and  try  the  relator's  actual 
title.  It  is  therefore  wholly  immaterial 
whether  the  relator  was  eligible  to  the  office  in 
question,  or  whether  he  was  duly  elected 
thereto,  since  to  try  such  issues  would  be  to 
delermine  the  title  upon  proceedings  in  man- 
damus, which  the  courts  will  never  do'  (High, 
Extr.  Legal  Rem.  pp.  74,  75);  and  this  is  the 
law  of  the  courts  generally." 

What  has  been  said  in  reference  to  the  first 
three  grounds  and  the  authorities  cited  applies 
to  the  4th  and  5th  grounds,  the  4th  ground 
being  that  the  writ  contained  no  allegation  of 
Geiger's  actual  election ;  and  the  5th  being  that 
the  writ  contained  no  allegation  that  Geiger 
was  in  fact  eligible  to  said  office.  That  the 
eligibility  of  the  relator  will  not  be  determined 
in  a  proceeding  by  mandamus,  see  State, Ather- 
ton,  V.  Sherwood,  15  Minn.  221,  2  Am.  Rep. 
116,  cited  with  approval  in  State,  Atty.  Gen.,  v. 
Johnson,  supra.  See  also  State,  Rifbee,  v. 
Board  of  State  Canvassers,  17  Fla.  29,  text  32. 

The  6th  ground  was,  that  the  writ  does  not 
set  up  any  jfacts  upon  which,  because  of  the 
refusal  of  the  defendant  to  surrender  said  of- 
fice, or  the  books  and  papers  p>ertaining  thereto, 
embarrassment,  hindrance,  or  delay  in  col- 
lecting the  state  and  county  taxes  in  said  coun- 
ty may  be  predicated.  Conceding,  but  not  de- 
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ciding.  that  it  fs  necessary  that  the  alternative 
writ  should  make  such  a  showing,  we  think  it 
is  sufficiently  made  in  the  writ.  The  writ  con- 
tains specialal  legations  to  that  effect.  Even  if 
there  were  no  special  allegations,  we  do  not  see 
how  embarrassment,  hindrance,  and  delay 
could  fail  to  result  from  the  general  effect  of  The 
allegations  of  the  writ— that  the  offices,  books,^ 
and  papers  of  the  tax  collector's  office  are  in 
the  hands  of  one  man,  who  refuses  to  surren- 
der them,  while  another  clearly  appears  prim* 
facie  entitled  to  them.  Both  persons  claiming 
to  be  the  rightful  tax  collector,  the  taxpayer 
will  be  doubtful  as  to  whom  he  should  pav  his 
taxes,  and  would  probablv  hesitate  until  co- 
erced bv  proceedings  to  sell  his  property  before 
he  would  pay  to  either. 

We  next  consider  the  return.  Two  princi- 
pal points  of  contention  are  argued  in  connec- 
tion with  the  return,  (l)that  the  defendant  i» 
in  office  claiming  to  hold  over  until  bis  suc- 
cessor is  elected  as  a  matter  of  fact  and  duly 
qualified, »  «.,  is  an  officer  de  facto:  and  (2> 
that  the  said  pretended  election  claimed  to 
have  been  had  and  held  on  the  2d  day  of  Oc- 
tober, 1894,  was  not  in  fact  an  election  of  said 
Geiger  by  a  plurality  of  the  votes  of  the  quali- 
fied electors  of  Duval  county.  Reversing  the 
order  in  which  the  respective  contentions  are 

firesented,  we  will  consider  the  last  one  first, 
t  has  already  been  said  in  this  state,  borrow- 
ing the  language  of  a  decision  from  a  sister 
state,  that  *' a  prima  facie  title  to  a  public 
office  confers  a  right  to  exercise  its  funetioos,^ 
and  a  right  to  the  possession  of  the  insignia, 
and  property  thereof.  On  this  prima  facie 
title  thexjourt  will  compel  a  delivery  of  the  in 
signia  and  property,  that  the  functions  and 
duties  of  the  office  may  be  exercised.  .  .  . 
The  commission  of  the  governor,  whether 
granted  on  the  certificate  of  election,  or  a  cer- 
tificate of  vacancy,  is  the  highest  and  best  evi- 
dence of  who  is  the  officer,  until  on  a  quo  war- 
ranto, or  a  proceeding  in  the  nature  of  quo 
warranto,  it  is  annulled  by  a  judicial  determi- 
nation. It  is  this  commission  which  imparts 
to  the  courts  judicial  notice  and  which  in- 
forms the  community  who  are  clothed  wiib 
official  authority  and  bound  to  oflScial  duty. 
In  a  proceeding,  whether  bv  mandamus  or  un- 
der the  statute,  to  compel  the  transfer  of  prop^ 
erty  attached  to  a  public  office,  this  commis- 
sion is  a  clear  prima  facie  title  to  the  oflRce.  on 
which  the  courts  will  proceed  without  indulg- 
ing any  inquiries  behind  it,  when  it  is  foundt^ 
on  a  certificate  of  election  or  a  certificate 
disclosing  vacancy  made  by  proper  authority. 
Inquiries  behind  it  would  generate  a  contro- 
versy as  to  title  to  the  office,  which,  as  we  have 
already  said,  cannot  be  entertained  either  on  an 
application  for  a  mandamus  or  in  the  statutory 
proceeding.  The  court  must  rest  on  the  prima 
facie  title,  and  award  the  keeping  of  the  prop- 
erty of  the  office  to  this  title,  for  the  time  be- 
ing, without  adjudicating  whether  the  relator 
has  or  has  not  the  actual  title."  State,  Atiy^ 
Gen.,  V.  Johnson,  80  Fla.  433,  text  492-494.  It* 
L.  R.  A.  410;  State,  Late,  v.  Sason,  25  Fla. 
792. 

In  view  of  the  great  public  importance  of 
this  ca.se,  we  have  reviewed  the  decisions  of 
many  other  states  of  this  union  upon  the  same 
subject.     While  there  may  have  been    some 
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difficulty  in  the  application  of  the  rule,  the 
principles  announced  in  the  extract  from  State, 
Atty,  6en.,Y.  John Mn.aupr a, almoaiuuiveTsaWy 
prevail. 

We  will  now  recur  to  the  first  contention 
made  under  the  defendant's  return,  that  the 
writ  does  not  lie  against  him  because  of  his 
claim  that  his  successor  has  not  been  actually 
elected  and  duly  qualified,  he  is  entitled  to  hold 
over  until  such  election  and  qualification,  and 
that  his  right  to  continue  in  office  can  only  be 
inquired  into  by  quo  warranto,  or  proceedings 
in  the  nature  of  a  (juo  warranto.  We  think 
this  point  was  practically  involved  in  the  case 
of  State,  Atty. Gen.,  v.  Jo/mtton,  aupra.  In  that 
case  the  6th  ground  of  the  motion  to  quash  the 
alternative  writ  of  mandamus  was  as  follows: 
**That  the  relief  prayed  in  and  by  said  writ  of 
mandamus  can  be  legally  had  only  upon  quo 
warranto,  or  upon  an  information  in  the  na- 
ture of  quo  warranto,  whereby  the  claim  of  E. 
W.  Gillen,  created  by  the  commission  therein 
set  up,  to  be  tax  coflector  of  Duval  county, 
Florida,  can  be  determined  as  against  the  de 
facto  incumbent  *clothed  with  the  ostensible 
attributes  and  semblance  of  office.'  "  Other 
similar  grounds  were  included  in  the  same  mo- 
tion. The  decision  of  the  court  that  it  could 
not  inquire  behind  the  governor's  commission 
(where  it  appeared  that  he  acted  within  his  con- 
stitutional authority),  which  was  a  prima  facie 
title  to  the  office  in  favor  of  the  person  holding 
it,  seems  a  practical  disposition  of  the  defense 
that  a  mandamus  to  surrender  the  property  of 
the  office  cannot  issue  against  one  claiming  to 
be  a  (2e  facto  officer  in  possession.  Yet  as  the 
precise  point  was  not  expressly  determined  by 
the  court,  we  have  very  carefully  examined 
the  question  in  the  light  of  authority  derived 
from  a  great  number  of  decisions.  There  can 
be  no  doubt  that  some  text-books  state  a  doc- 
trine that  seems  to  give  some  support  to  the 
contention  of  the  defendant  Thus,  in  a  re- 
cent work  (2  Spelling,  Extraordinary  Relief, 
§  1572)  we  find  the  following:  **  .  .  .  The 
cases  in  which  the  writ  of  mandamus  lies,  in 
admitting  or  restoring  to  office,  are  where  the 
return  to  the  writ  will  involve  merely  a  ques- 
tion of  law,  so  that,  admitting  the  facts  to  be 
true,  a  peremptory  mandamus  ought  to  be 
awarded.  The  true  principle  underlying  the 
jurisdiction  in  mandamus  in  these  cases  is  that 
the  proceeding  can  confer  no  title  not  already 
existing,  though  it  may  effect  the  consumma- 
tion of  the  relator's  title  if  he  have  any;  but  it 
creates  no  new  title.  ...  In  all  cases 
where  the  validity  of  an  election  or  appoint- 
ment is  the  main  point  in  dispute,  mandamus 
will  not  be  granted  until  the  controversy  has 
l)een  tried  at  law  and  an  adjudication  had  in 
favor  of  relator.  In  other  words  the  writ  will 
not  lie  to  try  the  title,  but  will  only  issue  after 
a  judgment  of  ouster  shall  have  been  rendered 
atsainst  the  incumbent."  To  same  effect  is 
Merrill,  Mandamus,  §  143;  also  State,  Jones, 
V.  Oates,  86  Wis.  634.  We  have  carefully  ex- 
amincd  the  cases  cited  in  the  text  to  support 
the  proposition  laid  down.  None  of  them 
were  cases  like  the  present,  but  in  all  of  them 
the  writ  was  invoked  by  the  party  out  of  pos- 
session, but  who  claimed  to  be  elected,  while 
the  incumbent  had  the  commission  and  all  the 
muniments  of  title  to  the  office.  It  in  only  neces 
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I  sary  to  give  a  few  illustrations  from  the  many 
I  cases  cited  in  such  text-books  upon  the  sub- 
'  ject,  because  there  is  a  great  similarity  in  all  of 
I  them.  In  the  case  of  State,  Mead,  v.  Dunn, 
I  Minor  (Ala.)  46,  12  Am.  Dec.  25,  we  quote 
only  the  headnote,  which  shows  sufficiently 
I  the  facts  in  the  case.  The  headnote  reads  as 
I  follows:  "Mandamus  will  not  lie,  on  behalf  of 
I  one  claiming  the  office  of  judge  of  a  county 
I  court,  directing  another  who  holds  the  commis- 
sion and  is  in  the  exercise  of  its  duties."  In 
the  later  case  of  Thompwn  v.  Holt,  52  Ala. 
491,  it  is  emphatically  settled  that  mandamus 
will  lie  when  the  conditions  are  reversed,  and 
the  relator  holds  the  state's  commission,  in- 
stead of  the  incumbent.  In  the  case  of  Bon- 
ner V.  State,  Pitts,  7  Ga.  478.  the  incumbent 
held  the  commission,  while  the  relator  claimed 
to  be  elected,  but  had  no  commission.  The 
court  says  (text,  479),  citing  a  number  of  cases: 
**Was  the  proceeding  by  mandamus  the  proper 
remedy  to  vacate  the  commission  of  Bonner, 
who  was  elected  by  the  new  justices,  and  com- 
missioned by  the  governor?  From  the  record 
in  this  case,  it  appears  that  the  respondent,' 
Bonner,  was  the  acting  clerk  of  the  court  of 
ordinary  of  the  county  of  Jones,  under  a  com- 
mission from  the  governor  of  this  state.  He 
was  in  possession  of  the  books  and  papers  ap- 
pertaining to  the  office,  and  exercising  the 
duties  thereof  under  a  prima  facie  title;  he 
was  the  officer,  de  facto,  and  one  of  the  ob- 
jects of  the  mandamus  was  to  inquire  into  the 
validity  of  the  respondent's  title  to  the  office, 
and*  to  vacate  the  same.  In  our  judgment,  the 
relator  had  another  specific,  and  much  more 
appropriate,  remedy, — to  try  the  validity  of  the 
respondent's  title  to  the  office  which  he  was 
exercising,  by  an  information  in  the  nature  of 
a  quo  warranto."  The  court  then  quotes  ex- 
tracts showing  that  the  same  principle  has  been 
held  in  the  following  cases:  King  v.  Coldies- 
ter,  2  T.  R.  259;  State  v.  Deliesseline,  1  Mc 
Cord,  L.  43;  State,  Mead,  v.  Dunn,  supra;  Peo- 
ple V.  New  York,  3  Johns.  Cas.  79. 

By  protracfintr  the  length  of  this  opinion 
many  more  similar  cases  could  be  added.  On 
the  other  hand,  the  law  is  well  settled  that 
where  the  relator  has  the  certificate  of  election 
and  the  commission,  he  is  prima  facie  the  of- 
ficer rf«^*wr<?,  and  entitled  to  the  property  of  the 
office,  and  that  a  mandamus  to  put  him  into 
possession  of  the  same  cannot  be  defeated  by 
any  claim  of  the  incumbent  that  the  election 
was  illegal  and  that  relator's  title  is  not  valid, 
and  that  he,  the  incumbent,  is  entitled  to  hold 
as  an  ofAcer  de  facto  until  a  proper  election  and 
qualification  of  his  successor.  Merrill,  Man- 
damus. §^  154  et  fteq.  In  the  present  proceed- 
ing we  cannot  determine  the  ultimate  title  to 
the  office,  but  only  the  present  apparent  right. 
Prima  facie  the  successor  of  the  defendant  has 
been  duly  elected  and  has  qualified,  and  as 
such  is  entitled  to  the  possession  of  the  office 
and  its  books  and  records  until,  in  a  proper  pro- 
ceeding for  that  purpose,  bis  title  has  been 
found  defective  or  invalid.  State,  Atherton,  v. 
Shertcood,  15  Minn.  221,  2  Am.  Rep.  116;  Cro- 
well  V.  Lambert,  10  Minn.  369;  Stone  v.  Small, 
54  Vt.  498;  Huffman  v.  Mills,  39  Kan.  577; 
People,  Cummings,  v.  Head,  25  111.  325. 

We  see  no  foundation  in  reason  for  the  clain^ 
of  the  defendant  that  the  writ  does  not  lie 
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against  him  because  lie  is  an  officer  de  facto. 
We  do  not  tbiok  he  can  take  an  advantage  of 
a  tenure  of  office  which  is  prima  facie  wrong- 
ful, and  stand  upon  the  bare  fact  of  such  ten- 
ure when  he  is  called  upon  to  surrender  the 
property  of  the  office  to  the  officer  dejvre. 


The  motion  to  qvash  the  aUernatiw  writ  U 
denied.  The  demurrer  to  tJie  return  is  sustained, 
judginent  rendered  for  the  relator  upon  de- 
murrer^ and  a  peremptory  writ  of  mandamwit 
atoarded,  returnable  on  Tuesday,  the  5th  day 
of  March,  a.  d.  1895. 


ALABAMA  SUPREME  COURT. 


LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

Hannah  C.  JOHNSON,  Admrx.,  etc.,  of  A. 
W.  Johnson,  Deceased. 


(.. 


.Ala.. 


.) 


1  •  The  intoxication  and  misbehavior  of 
a  pasaenc^er  which  will  authorise  his 
expulsion  from  a  train  will  not  justify  his  ex- 
pulsion without  exercising  due  care  for  his  safety 
having  reference  to  time,  place,  and  surround- 
ings. 

2.  The  ejection  ft*om  a  train  at  ni^ht  of 
a  passen^^r  known  to  be  drunk  and 
Irresponsible,  at  a  place  from  which  he  can  escape 
only  by  following  the  roughly  ballasted  railroad 
track,  and  crossing  cattle  guards  on  one  side  and 
a  bridge  over  a  creek  on  the  other,  renders  the 
railroad  company  liable  when  he  is  killed  by  an- 
other train  soon  after. 

8.  The  extent  of  the  intoxication  of  a 
paniiftwgftr,  the  conductor's  knowledge  of  his 
condition,  and  the  safety  of  the  place  at  which 
he  was  ejected,  are  questions  for  the  jury. 

(January  8, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Cullman  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  negligent  killing  by 
defendant  of  plaintiff's  intestate.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.   Thomas  O.  Jones  for  appellant. 
Messrs.    Cofer    &    Brown   and    L.  C. 
Dickey  for  appellee. 

Haralson,  J.«  delivered  the  opinion  of 
the  court : 

This  is  the  third  appeal  in  this  case.  On 
the  former,  — (92  Ala.  204,  and  16  So.  75) 
and  especially  In  the  latter, — the  law  as  ap- 
plicable to  the  facts  of  the  case  was  fully 
settled.  In  that  decision,  the  following 
propositions  were  announced :  (1)  That 
mere  drunkenness  which  does  not  take  away 
consciousness  and  the  power  to  consider  and 
understand  the  danger  to  which  one  is  ex- 
posed, nor  deprives  him  of  physical  capacity 
to  take  care  of  himself  and  to  avoid  danger, 
does  not  relieve  him  from  the  responsibility 
of  exercising  due  care  to  escape  the  danger, 
and  if  killed  in  consequence  of  such  neglect 
of  duty  on  his  part,  there  can  be  no  recovery 
on  account  of  the  injury.     (2)  That  a  con- 

NoTE.— As  to  exposure  of  rlrunken  passengrer  to 
danger  by  ejection  from  car,  see  noU  to  Roseman 
V.  Carolina  C.  R.  Co.  (N.  C.)  19  L.  R.  A.  327. 
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ductor  on  a  railroad,  under  proper  circum- 
stances, such,  as  it  mav  be  admitted,  existed 
in  this  case,  has  the  right  to  eject  a  passen- 
ger from  a  car,  but  it  requires  that  in  exer- 
cising this  right,  it  shall  not  be  done  at  a 
time  and  place,  and  under  such  oonditions 
and  circumstances,  as  would  unnecessarily 
expose  the  person  ejected  to  great  peril  of 
life  or  bodily  liarm,  whether  the  attendant 
danger  arose  from  natural  infirmity  of  the 
person  or  was  self-imposed.  (3)  That  if  a 
conductor  so  ejecting  a  party  from  his  car 
did  not  know  or  was  not  informed  of  the  io- 
flrmity  of  the  person  and  the  peril  atteudiog 
his  ejection,  there  would  be  no  liability 
arising  from  the  exercise  of  the  right  (4* 
That  if  a  passenger  on  a  train  is  intoxicated 
to  a  degree  to  render  him  unconscious  of  dan- 
ger,— unable  to  take  in  his  position,  sur- 
roundings, and  perils,  and  his  duty  to  avoid 
them, — or  he  does  not  possess  the  power  of 
locomotion,  and  is  put  off  the  train  by  a  con- 
ductor on  account  of  his  misconduct,  and  the 
place  where  he  is  put  off  and  left  is  dani^er- 
ous  to  one  in  his  condition,  and  th^se  facts 
are  known  to  the  conductor,  he  would  be 
guilty  of  reckless  and  wanton  negligence, 
rendering  the  company  in  whose  employment 
he  is  liable  for  damages  resulting  from  bis 
negligence,  although  the  person  ejected  and 
injured  might  have  been  legally  ejected  in 
a  proper  manner  and  at  a  proper  place.  Tan- 
ner V.  Lovisrille  dt  iV.  R.  Co.  80  Ala.  621 ; 
Isbell  V.  Aew  York  A  N.  H.  R,  Co.  27  Conn. 
393,  71  Am.  Dec.  78 ;  KerwJiaeker  v.  CUrt- 
land.,  a  db  C.  R.  Co.  8  Ohio  St.  172,  62  Am. 
Dec.  246 ;  Lojiisville,  C.  &  L.  R  Co.  v.  Snl 
limn,  81  Ky.  624,  50  Am.  Rep.  186 ;  Johnson 
V.  Chicago,  R.  I.  cfe  P.  R.  Co.  58  Iowa.  348; 
Kline  v.  Central  P.  R.  Co.  37  Cal.  400,  99 
Am.  Dec.  282 ;  3  Wood,  Railway  Law,  ^?: 
363,  364;Shearm.  &  Redf.  Neg.  §  498;  2 
Am.  &  £ng.  £nc.  Law,  p.  748. 

The  counsel  for  appellant  in  a  lengthy  and 
elaborate  review  of  the  main  question  at  is- 
sue,—the  drunkenness  of  deceased  and  the 
consequences  following,— invites  a  recon- 
sideration of  some  of  our  conclusions  as  aa- 
nounced  on  the  last  appeal.  His  couteutinn 
is  that,  to  make  the  defendant  liable,  de- 
ceased must  have  been  drunk  to  a  degree  to 
render  him  unconscious  of  attending  perils, 
at  the  time  and  place  he  was  ejected ;  that 
the  conductor  must  have  known  of  his  con- 
dition ;  that,  as  a  matter  of  law.  under  tlie 
evidence,  the  court  below  should  have  held 
that  deceased's  intoxication  was  self-im 
posed,  was  not  to  a  degree  to  render  him  un- 
conscious ;  that  whatever  its  degree  mav  have 
been,  the  conductor  was  ignorant  of  his  true 
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condition  and  acted,  in  ejecting  bim«  in  the 
discharge  of  a  right  and  duty  ;  that  there  was 
nothing  in  the  time,  place,  and  circumstances 
of  the  ejection  to  show  wanton  or  reckless 
negligence  on  his  part,  and  that  deceased 
was  guilty  of  culpable  negligence,  which 
contributed  proximately  to  his  own  death, 
for  which  defendant  was  not  liable.  But 
we  remain  satisfied  with  the  principles  of 
law  as  before  declared,  and  find  no  reason  for 
departing  from  them.  Il  is  opposed  to  au- 
thority and  reason  and  the  common  instincts 
of  humanity  to  allow,  because  a  passenger 
is  intoxicated,  whether  to  a  greater  or  less 
degree,  and  misbehaves  in  a  manner  author- 
izing the  conductor  to  expel  him  from  the 
train,  that  such  expulsion  may  be  made  with- 
out the  exercise  of  due  care  for  the  safety  of 
the  passenger,  having  reference  to  time,  place, 
and  surroundings.  If  expelled  without  the 
exercise  of  such  reasonable  care  for  his  life 
and  limb,  and  he  is  injured  in  consequence, 
the  company  will  be  liable  notwithstanding 
the  fact,  if  the  passenger  had  not  been  drunk, 
he  would  not  have  misbehaved,  and  if  he 
had  not  misbehaved,  he  would  not  have  been 
expelled  and  injured.  The  right  to  make 
reparation  rests  upon  the  moral  obligation, 
resting  upon  every  one,  so  to  exercise  his 
own  rights  as  not  to  injure  another.  As  was 
well  expressed  in  Isbell  v.  ^ew  York  d  N,  H. 
B.  Co.  supra:  "A  remote  fault  in  one  party 
does  not  of  course  dispense  with  care  in  the 
other.  It  may  even  make  it  more  necessary 
and  important,  if  thereby  a  calamitous  in- 
jury can  be  avoided,  or  an  unavoidable 
calamity  essentially  mitigated.  Common 
justice  and  common'  humanity,  to  say  noth- 
ing of  law,  demand  this;  and  it  is  no  answer 
for  the  neglect  of  it  to  say  that  the  complain- 
ant was  first  in  the  wrong,  since  inattention 
and  accidents  are,  to  a  greater  or  less  extent, 
incidental  to  human  affairs.  Preventive 
remedies  must  therefore  always  be  propor- 
tioned to  the  case  in  its  peculiar  circum- 
stances,— to  the  imminency  of  the  danger, 
the  evil  to  be  avoided,  and  the  means  at  hand 
for  avoiding  it."  If,  therefore,  the  case,  as 
decided  in  92  Ala.  204,  contains  expressions 
or  lays  down  principles,  as  is  contended  by 
appellant,  contrary  to  our  later  utterances  on 
the  subject  (16  So.  75),  to  which  we  adhere, 
it  must  be  modified  conformably  to  what  we 
here  hold ;  and  if  decisions  may  be  found  to 
the  contrary  we  decline  to  follow  them. 
The  evidence  clearly  shows,  that  the  deceased 
was  very  drunk  when  he  boarded  the  train 
and  when  ejected  from  it.  It  admits  of  much 
doubt  if  he  had  any  intelligent  understand- 
ing or  comprehension  of  his  situation,  perils, 
and  duties,  whether  he  knew  where  he  was,  or 
whither  he  wandered.  It  was  in  the  night- 
time, and  very  dark  and  rainy.  The  place 
was  at  Speagler's  Cut,  which  was  a  reverse 
curve  in  the  road,  in  the  shape,  as  described 
by  a  witness,  of  the  letter  8.  The  evidence 
tends  to  show  that  deceased  was  put  off  about 
midway  of  the  cut,  and  on  the  eastern  side 
of  it ;  that  the  wall  was  high  and  precipitous, 
and  on  the  western  side  it  was  rough,  rocky, 
and  sloping  down  to  a  creek,  which  was 
swollen  from  the  recent  and  falling  rain  ;  that 
deceased's  only  e^scape  was  down  or  up  the 
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track ;  and  at  the  point  where  he  was  killed 
his  only  escape  was  to  walk  the  track ;  on 
the  south  end  of  the  cut,  there  were  cattle 
guards,  and  on  the  north,  a  bridge  over  a 
creek,  about  25  feet  wide ;  and  over  the  one 
or  the  other  of  these,  whichever  way  the  de- 
ceased took,  he  was  compelled  to  go,  to  get 
out.  It  further  tended  to  show  that  the  track 
where  the  body  was  found  was  ballasted  with 
limestone  and  sandstone  mixed,  and  was 
rough ;  that  through  the  cut  there  was  space 
on  the  sides  of  the  track  wide  enough  for  a 
person  to  walk,  and  that  deceased  lived  not 
very  far  distant,  and  was  well  acquainted 
with  the  cut.  It  must  be  admitted  that  it 
was  a  terrible  place  to  put  a  passenger  off, 
in  the  night-time,  whether  drunk  or  sober 
To  the  deceased,  in  the  drunken  condition  he 
was,  if  he  had  any  consciousness,  it  must 
have  appeared  a  very  hell.  The  conductor 
testified  that  the  deceased  acted  like  he  had 
been  drinking,  but  he  did  not  know  the  fact. 
He  refused,  in  a  very  nonsensical  way,  to 
pay  his  fare,  and  used  rude,  obscene  lan- 
guage to  the  conductor, — at  which  the  latter 
says  he  did  not  become  offended,— such,  as 
no  one  but  a  crazy  or  drunken  man  would 
employ.  Such  language  and  conduct  evi- 
denced a  want  of  rationality.  All  this  tends 
to  show  that  the  conductor  knew  deceased's 
condition  ;  and  that  he  knew  when  and  where 
he  put  him  off,  and  the  horrors  and  perils 
of  the  situation,  cannot  be  disputed.  *  The 
fact,  too,  that  deceased  was  run  over  and 
killed  by  an  approaching  train  in  a  very  short 
time  after  his'ejection  from  the  train  tends  to 
show  how  drunk  and  irresponsible  lie  was. 
Whether  the  place  was  a  proper  one  at  which 
to  eject  him,  having  reasonable  regard  to  the 
safety  of  his  life  and  limb;  how  drunk  he 
really  was ;  and  whether  the  conductor  knew 
of  hiscondition,— we  held  before,  were  ques- 
tions to  be  ascertained  by  the  jury,  and  as 
to  the  correctness  of  this  ruling,  there  can 
be  no  question. 

We  notice  only  these  errors  assigned,  which 
have  been  insisted  on  in  argument.  There 
was  no  error  in  allowing  plaintiff's  witness, 
Smith,  to  answer  the  questions  as  to  how  the 
track  was  ballasted  at  the  point  where  de- 
ceased was  killed,  and  its  character  as  to 
roughness;  and  if  the  field,  near  by,  was 
overaowed  with  water,  and  how  deep,  the 
morning  after  the  accident.  These  questions 
related  to  the  character  and  condition  of  the 
place  where  deceased  was  killed.  The  state 
of  the  weather,  as  well  as  the  kind  of  night 
and  place  he  was  put  off,  were  facts  relevant 
and  proper  to  be  considered  by  the  jury,  in 
determining  the  question  of  the  negligence 
of  the  conductor  and  its  character.  The  ap- 
pellant requested  eleven  written  charges, 
each  of  which  was  refused  by  the  court. 
Some  of  them,  it  may  be,  assert  correct,  ab- 
stract principles  of  law ;  but,  as  applicable 
to  the  facts  of  this  case,  the  charges  are  either 
incorrect  in  principle,  are  abstract,  or  ignore 
important  facts  in  evidence,  or  are  calculated 
to  mislead  the  jury,  and  were  properly  re- 
fused. Some  of  them  improperly  require 
the  court  to  pass  upon  the  facts  of  the  case, 
and  to  withdraw  them  from  the  consideration 
of  the  jury.     From  what  we  have  said,  the 
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vice  of  each,  without  taking  the  time  and 
labor  to  discuss  them  separately,  will  be  ap- 
parent. 
Affirmed. 

Rehearing  denied  February  8,  1896. 


W.  D.  SCOTT  et  al,  Appts., 

v. 

STANDARD  OIL  COMPANY. 


(. 


.Ala.. 


.) 


1.  The  words  "fire-proof  oil"  cannot  be 
olafmed  as  a  trademark  for  an  illuminating  oil, 
since  the  words  are  descriptive  of  oil  which  is 
not  inflammable,  although  It  is  not  literally  proof 
against  Are. 

2.  An  injunction  ag^ainst  a  wrong^ftil  or 
fraudulent  imitation  of  a  distinctive 
label  used  by  a  manufacturer  or  trader  can  be 
granted  although  the  label  Is  not  a  trademark 
and  contains  no  word,  sign,  or  symbol  which  can 
be  protected  as  such. 

(May  21, 1805.) 

APPEAL  by  defendants  from  a  judgment 
of  the  City  Court  of  Decatur  in  favor  of 
complainant  in  a  suit  brought  to  enjoin  de 
fendants  from  using  certain  words  alleged  to 
be  the  property  of  complainant  in  connection 
with  illuminating  oils,  and  to  recover  damages 
for  their  alleged  wrongful  use.     Retersed. 

The  bill  alleged  that  complainant  after  ex- 
perimenting and  developing  produced  from 
petroleum  an  illuminating  oil  of  fine  quality 
giving  a  bright  light  when  burned  in  lamps, 
emitting  but  a  minimum  of  ofifensive  odors, 
and  charring  the  wick  or  smoking  a  lamp 
chimney  less  then  any  other  brand.  It  was 
called  fireproof  oil.  Complainant  built  up  a 
large  trade  in  it.  The  words  •'fire-proof  oil" 
were  original  with  it  and  were  intended  to  in- 
dicate its  origin.  There  was  no  other  article 
known  to  commerce  as  fire-proof  oil,  and 
there  could  be  no  such  thing  as  fire-proof  oil 
in  the  literal  acceptation  of  the  term.  The 
term  deceived  no  one  but  was  merely  arbitrary 
and  fanciful  to  indicate  the  origin  and  owner- 
ship of  the  oil  so  manufactured.  Defendant 
Scott  had  been  in  the  habit  of  buying  oil  in 
car-load  lots  and  selling  it  at  various  points  to 
consumers  under  various  names  including  the 
name  fire-proof  oil,  all  brands  being  taken 
from  the  same  tank.  By  doing  so  he  interfered 
with  complainant's  established  trade  and  in- 
jured the  reputation  of  its  oil.  In  so  doing 
bcott  held  himself  out  as  the  representative  of 
the  Southern  Oil  Company.  In  his  dealings 
be  had  infringed  a  label  brand,  or  device 
which  complainant  claimed  to  own  but  which 
it  alleged  that  he  had  simulated  for  use  in  the 
sale  of  his  oil.  That  he  had  even  bought  up 
old  barrels  which  had  contained  complainant's 
oil  and  filled  them  with  oil  from  his,  defend- 
ant's, for  resale.    By  so  doing  he  had  realized 

Note.— For  protection  of  labels  against  infringe- 
ment, even  when  they  contain  no  valid  trademark, 
see  also  Weener  v.  Bray  ton  (Mass.)  8  L.  U.  A.  641; 
Prince  Mfg.  Co.  v.Prlnce's  Metallic  Paint  Co.  (N.  Y.) 
17  L.  R.  A.  129. 
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large  profits.  It  is  further  averred  on  infor- 
mation and  belief  that  defendants,  the  South- 
ern Oil  Company  and  W.  D.  8cott,  are  one 
and  the  same,  Scott  operating  under  the  name 
of  the  Southern  Oil  Company,  and  that  both 
were  insolvent.  The  bill  prayed  an  iniunction 
against  the  use  of  the  label,  the  use  of  barrels 
bearing  complainant's  name  or  trademark,  and 
the  use  of  the  words  **fire  proof  oil,"  and  prayed 
an  account  of  profits  and  a  personal  decree 
against  defendants.  A  decree  was  rendered 
granting  the  relief  prayed  and  defendants  ap- 
pealed. 

Mr.  John  M.  Chilton,  for  appellants: 

The  decree  pro  confe»90  against  the  Southern 
Oil  Com  pan  V  was  irregular  in  that  it  was  not 
proved  that  NV.  D.  Scott,  upon  whom  service 
was  made  as  its  president,  actually  occupied 
that  relation  to  the  corporation,  or  any  other 
relation  that  would  authorize  service  ujwn  him 
for  the  corporation. 

Talladega  Ins.  Co.  v.  MeCullough,  42  .\la 
667;  Montgomery  d  E.  R.  Co.  v.  Harivtdl,  43 
Ala.  508;  Talladega  Ins.  Co.  v.  Woodvard,  44 
Ala.  287;  WeUtmpka  d'  C.  R.  Co.  v.  Cole,  6  All 
655. 

It  could  not  be  sued  as  a  partnership  in 
equity  by  its  common  name. 

Opelika  v.  Daniel,  59  Ala.  211. 

A.  decree  pro  confesso  to  support  a  final  de- 
cree must  state  the  facts  upon  which  It  i$ 
founded,  and  must  declare  the  sentence  of  the 
court  upon  these  facts. 

IBrickell'H  Dig.  p.  898,  $5  511;  MeDonal.dT. 
McMahon.m  Ala.  115;  Chilton  v.  AlalMtmn 
Gold  L.  Ins.  Co.  74  Ala.  290. 

In  the  note  of  submission  for  final  decree, 
no  other  evidence  of  the  relation  of  Scott  to 
the  corporation  is  noted,  except  the  sheriffs 
return  and  the  decree  pro  confesso. 

Code,  p.  824:  Rules  of  Ch.  Pr.  77,  78;  R^cm- 
V.  Barker^  85  Ala.  474. 

Although  the  defendants  did  not  appear, 
they  may  still,  on  appeal,  question  the  equity 
of  the  bill. 

McDonald  v.  McMahon,  supra. 

A  trademark  must,  either  by  itself  or  by  as- 
sociation, point  distinctively  to  the  oricin  or 
ownership  of  the  article  to  which  it  Is  appliwi. 

Stachelberg  v.  Ponce,  23  Fed.  Rep.  430:  D^^ 
aware  <fe  //.  Canal  Co.  v.  Clark,  80  U  S.  13 
Wall.  811.  20  L.  ed.  581;  Browne,  Trademarks. 
§P  148,  144. 

To  constitute  an  infrinerement,  the  imitation 
must  be  so  close  that  by  the  form,  marks,  r^on- 
tents,  words  or  their  special  arrangemeot.  or 
by  the  general  appearance  of  the  infringin? 
device,  purchasers  exercising  ordinary  caution 
are  likely  to  be  misled  into  buying  the  article 
bearing  it,  for  the  genuine  one. 

McLean  v.  Fleming,  96  U.  S.  245,  24  L  ed. 
828;  Pratt  Mfg.  Co.  v.  Astral  Ref.  Co.  27  Fed, 
I  Rep.  492;  Radam  v.  Microbe  Destroyer  Co.  81 
Tex.  128. 

I  Words  descriptive  of  the  quality  of  an  arti- 
I  cle  cannot  be  made  the  subject  of  a  valid 
I  trademark.  Any  other  position  would  tend  to 
I  build  up  monopoly  by  stifling  competition. 
I  Singleton  v.  Bolton  ["Dr.  Johnson's  Teliov 
I  Ointmenf%  8  Dougl.  293;  Wolfe  v.  Goular^i 
'  ("Schiedam  Schnapps"),  18  How.  Pr.64;  Burk' 
V.  Cassin  ("  Wolfe's  Aromatic  Schiedav* 
I  Schnapps''),  45Cal.  467,  18  Am.  Rep.  204;  O- 


1895. 


8C0TT  V.  Standard  Oil  Co. 


875 


ftin  y.  Daly  caub  House  Gin"),  7  Bosw.  222; 
Yoftng  V.  Macrcte  {'^Paraffine  Oil"),  9  Jur.  N. 
S.  322;  Ginter  v.  Kinney  Tobacco  Co, 
^Straight  Cuf\  12  Fed.  Rep.  782;  Van  Beil 
T.  Prewott  rRye  d  Rock"),  82  N.  Y.  680:  Lar- 
raheev.  Lewis  (*'8nowflak€"),  67  Ga.  561,  44 
Am.  Rep.  735;  Phalon  v.  Wright  {"Extract 
of  Xight- Blooming  Ow/*"),  5  Phil  a.  464;  Bin- 
ingtr  v.  Wattles  {** Old  London  Dock  Gin"),  28 
How.  Pr.  206:  Liebigs  Extractor  Meat  Co.  v. 
Uanhury,  17L.T.  N.  S.  298;  Towny.  Stetson 
{''Desiccated  Codfish"),  3  Daly,  53;  Caswell  v. 
Darts  ('*  Ferro- Phosphorated  Elixir  of  Gnlisaya 
BarJe\  58  N.  Y.  223, 17  Am.  Rep.  283:  Del- 
dimre  &  H.  Canal  Co.  v.  Clark  ('^Lackawanna 
Co^iO,  80  U.   S.  18  Wall.  311,  20  L.  ed.  581. 

The  words  **fire  proof"  are  certainly  descrip- 
tive of  quality.  If  they  are  so  extravagant 
ail  to  be  untrue,  this,  so  far  from  entitling  the 
complainant  to  relief,  "furnishes  an  additional 
reasoD  why  he  should  be  denied  the  assist- 
ance of  a  court  of  equity." 

Ginter  v.  Kinney  Tobacco  Co.  12  Fed.  Rep. 
782;  Manhattan  Medicine  Co.  v.  Wood,  108  U. 
S.  218,  27  L.  ed.  706. 

There  is  a  class  of  words  or  terms  which  are 
called  "suggestive"  of  quality,  and  which  are 
ytt  held  not  to  be  descriptive  of  quality, 
fiut  this  class  is  limited  to  those  where 
the  "descriptive  character  that  mieht  attach  to 
a  word  is  so  very  remote  as  to  be  but  second- 
ary. 80  that  the  word  will  be  understood  by  the 
public,  not  as  a  descriptive,  but  as  a  fanciful 
term;  it  may  thus  constitute  a  valid  trade- 
mark," as  "The  Rising  Sun." 

Morse  v.  Worrell,  lO'Phila.  168;  Am.  Trade- 
mark Cas.  p.  8;  CBmirke  v.  Central  City 
.•v^//?  Co.  {'*Anti- Washboard"),  26  Fed.  Rep. 
576;  Am.  Trademark  Cas.  p.  1043. 

"Fire-proof,"  as  applied  to  kerosene  oil,  is 
not  remotely  or  secondarily  descriptive. 

Complainant  has  a  complete  and  adequate 
remedy  at  law. 

Root  V.  Lake  Shore  &  M.  S.  R.  Co.  105  U.  S. 
189.  26  L.  ed.  975;  Knotts  v.  Tarver,  8  Ala. 
743;  1  Brickeirs  Dig.  p.  644.  §7980. 

An  injunction  should  not  issue  until  the 
right  has  been  established  at  law. 

"Browne,  Trademarks,  ^§462,  et  seq.,  and 
cases  there  cited. 

An  injunction  should  not  be  granted  in  such 
ca<es  no  less  it  clearly  appears  the  complainant 
will  be  entitled  to  relief. 

Browne,  Trademarks,  §§  462  et  seq, 

Mtisn.  ThonukS  O.  Jones*  W.  L«  Mar- 
tin, and  E.  W.  Oodbey,  for  appellee: 

In  ordinary  acceptation,  "fire- proof"  means 
proof  against  fire, — that  is,  that  fire  will  not 
destroyer  materially  injure  it. 

7  Am,  &  Eng.  Enc.  Law.  p.  1056;  Hickey  v. 
Morrell,  102  N.  Y.  454,  55  Am.  Rep.  824; 
Youghan\,  Matlock,  23  Ark.  9. 

The  words  must  be  held  fanciful,  not  de- 
scriptive. 

Consumers  know  full  well  that  the  very  pur- 
pose to  which  oil  is  devoted  would  be  de- 
stroyed, and  that  it  would  be  useless  for  il- 
luminating purposes,  if  it  were  in  fact  fire- 
proof. 

DatisY.   Kendall,  2  R.   I.  566;  CfBourkey, 
Central  City  Soap  Co,  {''Anti- Washboard"),  26 
Fed.  Rep.    576;  Insurance   OH  Tank   Co.  v. 
S»tt,  33  La.  Ann.  946,  89  Am.  Rep.  286. 
81  LuR.  A. 


The  office  of  a  trademark  is  to  point  out  dis- 
tinctly the  origin  or  ownership  of  the  article 
to  which  it  was  affixed,  or,  in  other  words,  to 
give  notice  who  is  the  producer. 

Boardman  v.  Meriden  Britannia  Co,  85 
Conn.  402,  95  Am.  Dec.  270;  Browne.  Trade- 
marks, §§  145  <f<  seq. 

Persons  buying  this  oil  and  seeing  the  words 
••fire  proof"  upon  it  would  not  take  them  to  be 
merely  descriptive  of  the  quality  of  the  oil, 
rather  than  as  indicating  origin  and  owner- 
ship. 

Burton  v.  Stratum,  12  Fed.  Rep.  696;  Law- 
rence Mfg.  Co,  V.  Tennessee  Mfg.  Co,  138  U.  8. 
547,  34  L.  ed.  1004;  Re  Leonard  db  E.  l\ade- 
n\ark,  L.  R.  26  Ch.  Div.  288;FM^^on  v.  SdUrs, 
4  Brewst.  (Pa.)  42:  hunke  v.  Dreyfus,  34  La. 
Ann.  80;  Ex  parte  Heyman,  18  Off.  Gaz.  922; 
American  Fibre  C?iamois  Co.  v.  Del^e,  67 
Fed.  Rep.  330. 

The  specific  words  or  names  by  which  an 
article  is  known  are  generally  more  firmly 
engraved  in  |men's  minds  and  thoughts  than 
eitner  the  name  or  place  of  business  of  the 
producer  or  manufacturer,  though  both  be 
constantly  used  on  the  same  label  or  trade- 
mark. 

Oillott  V.  Esterbrook,  47  Barb.  455,  48  N. 
Y.  374,  8  Am.  Rep.  553. 

This  case  cannot  be  distinguished  from  that 
of  the  "insurance  oil." 

Insurance  Oil  Tank  Co,  v.  Scott,  33  La. 
Ann.  946,  39  Am.  Rep.  287. 

Mr.  E.  W.  Godbey,  for  appellee  in  sup- 
port of  petition  for  rehearing: 

If  the  nomenclature  is  not  apt.  or  not 
* 'merely  deceptive,"  then  its  selection  as  a  trade- 
mark will  be  protected  by  the  judiciary. 

It  is  not  a  condition  of  judicial  protection 
that  a  trademark  should  be  nonsensical  or 
meaningless. 

If  the  designation  is  accurate  and  spontane- 
ous, it  is  generally  fatal  to  the  trademark;  but 
if  it  is  remote,  far-fetched,  fanciful  or  figura- 
tive, rather  than  literal,  it  will  be  protected, 
though  it  will  be  suggested  by  the  nature  of 
the  article  itself. 

Amoskeag  Mfg.  Co.  v.  Trainor,  101  U.  S. 
55,  25  L.  ed.  994;  26  Am.  &  Eng.  Enc.  Law, 
p.  2b2;  Keasbey  v.  Brooklyn  Chemical  Works, 
142  N.  Y.  477;  CRourke  v.  Central  City  Soap 
Co.  26  Fed.  Rep.  576;  Davis  v.  Kennedy,  13 
Grant.  Ch.  (U.  C.)  528;  Shrimpton  v.  Laight, 
18  Beav.  164;  Hiram  Holt  Co.  v.  Wadsworth,  41 
Fed.  Rep.  34;  Browne,  Trademarks,  §  275;  Ex 
parte  Glives,  8  Pat.  Off.  Gaz.  485;  Insvrance 
Oil  Tank  Co.  v.  Scott,  33  La.  Ann.  946.  39  Am. 
Rep.  286;  Stoughton  v.  Wood<ird,  39  Fed.  Rep. 
902;  Selclww  v.  Baker,  93  N.  Y.  59,  45  Am. 
Rep.169;  D.  Ranwm,  Son  d  Co.  v.  Ball,  7  N.  Y. 
Supp.  238;  Am.  Trademark  Cas.  pp.  361. 363. 

Unless  the  word  gives  some  reasonably  ac- 
curate, some  tolerably  distinct,  knowledge  of 
what  the  ingredient  is,  it  is  clear  that  it  is  not 
descriptive  within  the  meaning  of  that  term 
as  used  with  reference  to  a  trademark. 

Keasbey  v.  Brooklyn  Chemical  Works,  142  N. 
Y.  474;  Battle  v.  Finlay,  45  Fed.  Rep.  796; 
Lloyd  V.  William  S.  MerriU  Chemical  Co.  25 
Ohio  L.  J.  319;  Burnett  v.  Phalon,  3  Keyes, 
594;  Burnett  v.  Phalon,  9  Bosw.  193;  Burnett 
V.  Phalon,  5  Abb.  Pr.  N.  8.  212;  Electro-SUi- 
con   Co.  V.  Hazard,  29  Hun,  369;  Camic  v. 
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Morrison^  L.  J.  notes,  cases  1877,  p.  21;  Lean- 
ardy.  WhMs  Qoldm  Lubricator  Co,  38  Fed. 
Rep.  922;  N.  K.  Fairhank  Go.  v.  Central  Lard 
Co,  64  Fed.  Rep.  138;  Improved  Fig  Syrup  Co. 
V.  California  Fig  Syrup  Co.  54  Fed.  Rep.  175, 
7  U.  8.  App.  588;  Kerry  v.  Toupin,  60  Fed. 
Rep.  272;  George  v.  Smith,  52  Fed.  Rep.  830; 
Memndez  v.  Holt  {"La  Fawrita"),  128  U.  8. 
514.  32  L.  ed.  526;  Braham  v.  Bustaxd,  1  Hem. 
&  M.  447,  9  L.  T.  N.  8.  199;  Waterman  v. 
Shipman,  130  N.  Y.  301;  CRourke  y,.  Central 
City  Soap  Co.  26  Fed.  Rep.  576. 

There  are  cheaper  grades  of  oil  known  as 
"prime  white"  and  ''water  white."  These  are 
much  inferior  to  the  *'flre  proof"  brand.  De- 
fendant, however,  in  his  operations,  invariably 
procured  a  tank  car  of  ordiDary  and  inferior 
oil.  From  this  tank  he  filled  barrels  for  those 
customers  desiring  fire-proof  oil,  and  sold 
them  under  that  name.  From  the  same  tank 
he  filled  barrels  for  those  customers  willing  to 
pay  only  the  lower  prices  for  the  inferior 
goods. 

Injury  is  done  to  appellee.  Demand  for 
its  product  is  destroyed  or  will  be  destroyed, 
and  the  court  will  interfere,  independent  of 
any  trademark. 

Von  Mumm  v.  Fraeh,  56  Fed.  Rep.  834; 
Carlsbad  v.  Tibbette,  51  Fed.  Rep.  852. 

Both  defendants  were  regularly  served  with 
a  summons.  The  summons  was  served  on  Scott 
as  president.  The  security  for  costs  was  sigued 
by  the  "Southern  Oil  Company  by  W.  D. 
Scott." 

Decatur,  C.  dt  N.  0.  R.  Co.  v.  Crass,  97  Ala. 
519;  Hatchett  v.  BUlingslea,  65  Ala.  16. 

The  assignment  of  errors  being  joint,  a  de- 
fect personal  to  one  defendant  cannot  be 
reached. 

Eimbrell  v.  Rogers,  90  Ala.  339;  McGehee  v. 
Lehman,  65  Ala.  816. 

If  there  is  any  defect  of  which  the  Southern 
Oil  Company  can  take  advantage,  it  would 
operate  a  reversal  of  the  case  only  as  to  it, 
leaving  the  decree  in  full  force  against  Scott. 
Windham  v.  National  Fertilizer  Co.  99  Ala. 
578. 

McClellan,  J.,  delivered  the  opinion  of 
the  court : 

There  was  a  decree  pro  confesso  against  W. 
D.  Scott  and  the  Southern  Oil  Company,  the 
sole  defendants  to  this  bill;  a  submission 
for  final  decree  on  bill  and  decree p'o  confesso; 
a  decree  declaring  the  complainant  entitled 
to  relief,  and  referring  the  case  to  the  reg- 
ister to  ascertain  and  report  the  profits  for 
which  the  defendants  should  account  or  the 
damages  to  which  the  complainant  was  en- 
titled ;  a  report  upon  said  reference,  to  which 
no  exceptions  were  filed ;  and  a  final  decree 
enjoining  the  defendants  as  prayed  in  tbe 
bill,  confirming  the  report  of  the  register  as 
to  profits  which  defendants  had  made  through 
the  infringement  of  complainant's  alleged 
trademark,  fraudulent  imitation  of  com- 
plainant's label,  and  fraudulent  use  of  pack- 
ages or  barrels  labeled  by  complainant,  and 
previously  used  by  it  in  the  sale  of  oil,  but 
which  the  defendants  procured,  after  they 
had  be  emptied  of  their  contents,  and  refilled 
and  sold,  and  adjudging  the  defendants  lia- 
ble to  the  complainant  for  the  amount  of 
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said  profits.  From  that  decree  both  defend- 
ants prosecute  this  appeal  though  they  did 
not  appear  at  all  or  for  any  purpose  in  the 
city  court,  nor  before  the  register  on  refer- 
ence. It  is  conceded  that  tbe  defendantSs 
notwithstanding  their  being  in  contempt  be- 
low, may  on  this  appeal  question  and  have 
passed  upon  the  equity  of  complainant's  bill. 

A  prominent  question  in  the  case,  going 
to  the  equity  of  the  bill  in  part,  is  whether 
certain  woras  stamped  upon  or  afiSsed  to 
packages  of  goods  sold  by  the  complainant 
constituted  a  trademark.  Of  course,  it  is 
well  settled  that  a  mere  word,  or  several 
words  in  a  certain  sequence,  may  constitute 
a  trademark,  the  exclusive  use  of  which 
courts  will  protect.  To  entitle  words  to  this 
protection,  however,  they  must  indicate  the 
source  or  origin,  and  the  ownership,  of  the 
article  to  which  they  are  attached.  By  this 
is  not  meant  that  such  indication  shall  result 
from  their  intrinsic  significance,  but  it  may 
well  be  the  consequence  of  such  continued 
and  uniform  use  of  them  by  a  manufacturer 
or  dealer  as  to  create  in  the  mind  of  the  pub- 
lic an  association  between  the  words  and  the 
commodity  to  which  they  are  attached,  on 
the  one  hand,  and  the  manufacturer  or  dealer, 
or  the  place  of  manufacture,  on  the  other ;  so 
that  mere  words  which,  upon  their  face,  im- 
port no  reference  to  or  connection  with  the 
dealer  in,  or  owner  or  manufacturer  of,  goods 
to  which  they  are  constantly  afiixed.  nor  any 
index  to  their  origin,  may,  because  of  their 
customary  use  upon  the  goods  of  a  certain 
person,  come  to  indicate  very  clearly  that  a 
particular  package  bearing  the  mark  of  them 
was  produced  by  or  belongs  to  that  person. 
But  a  word  which  is  the  name  of  the  thing 
to  which  it  is  affixed  cannot  become  a  trade- 
mark in  respect  to  that  thing,  nor  word* 
which  describe  the  thing  to  which  they  arc 
attached,  and  indicate  its  characteristics^  its 
virtues,  the  quantity  contained  in  the  pack- 
age, etc.  For,  if  the  thing  is  not  patented* 
all  men  have  tbe  right  to  make  and  vend  it. 
to  the  use  of  its  name,  and  to  everj'  word  in 
the  language  to  aptly  describe  it ;  and  tbe 
use  by 
to  all, 
will  not  be  protected. 

It  not  infrequently  happens— very  gener- 
ally, indeed— that  words  used  for  the  pur- 
poses of  a  trademark,  and  which,  either  in 
themselves  as  originally  used,  denote  only 
origin  or  ownership,  or  by  user  come,  in  the 
public  mind,  to  indicate  origin  or  owner- 
ship, though  intrinsically  importing  nothing 
of  the  kind,  come  finally  to  a  sort  of  adjec- 
tive or  descriptive  significance  in  respect  of 
the  wares  upon  which  they  appear,  and  to 
be  in  the  nature  of  an  assurance  that  the 
commodity  possesses  certain  virtues  and 
qualities.  But  thisjs  not  because  the  wonis 
themselves  are  descriptive  of  the  thine,  but 
because  they  point  to  an  origin  or  ownership 
known  by  experience  to  be  the  source,  or  tbe 
manufacturer  or  vendor,  of  goods  of  certain 
qualities.  The  words  do  not  describe  the 
thing,  but  they  indicate  who  made  it.  This 
knowledge  of  the  maker  involves  an  assur- 
ance of  quality,  through  tbe  reputation 
which  articles  manufactured  by  him,  and 


exclusive  use  by  one  of  w^ords  which  are  thus 
necessary  to  all,  and  equally  belong  to  all. 
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put  on  the  market  under  bis  mark,  have  ac- 
quired. This  reflex  descriptive  quality  in 
words  which,  dissociated  from  their  use  in 
connection  with  the  article,  are  not  descrip- 
tive of  it  at  all,  constitutes,  indeed,  the  chief 
value  of  trademarks  composed  of  them,  both 
to  the  manufacturer  or  dealer  and  the  public. 
Such  words  are  not  descriptive,  in  the  sense 
of  the  proposition  stated  next  above;  and 
that  they  come  in  this  indirect  way  to  show 
qualitv  is  no  objection  to  their  employment 
in  trademarks,  since  their  exclusive  use  by 
one  would  not  deprive  another  of  the  full 
vocabulary  of  primarily  descriptive  words 
to  which  the  public  are  entitled,  and  to 
which  these  do  not  belong.  On  the  other 
hand,  it  is  often  the  case  that  words  used  as, 
and  intended  to  constitute,  trademarks,  and 
which  are  primarily  and  intrinsically  de- 
scriptive merely,  come,  by  their  continued 
use  by  one  person,  to  mark  goods  manufact- 
ured or  sold  by  him,  to  clearly  indicate  the 
origin  and  ownership  of  such  ^oods.  But 
they  do  not  thereby  lose  their  primary  mean- 
ing, or  become  the  exclusive  property  of  the 
person  who  thus  uses  them.  They  continue 
to  belong  to  the  common  vocabulary  ot  ad- 
jective words,  and,  as  such,  the  public  has 
a  right  to  use  them  in  the  description  of  its 
wares,  which  cannot  be  interfered  with  by 
the  courts  on  the  theory  of  preventing  in- 
fringement of  trademarks.  Such  words, 
however  clearly  they  may  finally  come  to 
perform  the  legitimate  offices  of  a  trademark, 
by  indicating  origin  or  ownership,  still  have 
their  primary  significance,  and  they  cannot 
be  wrenched  out  of  their  places  as  descrip- 
tive words  for  the  common  use  of  all,  merely 
because  one  of  the  public  has  assumed,  for 
a  time,  to  use  them  for  a  purpose  the  law 
does  not  warrant.  26  Am.  &  Eng.  Enc. 
Law,  pp.  289,  800,  802-805;  Browne,  Trade- 
marks, chaps.  3,  4 ;  Ainoskeaa  Mfq.  Co,  v. 
Trainer,  101  U.  S.  55,  25  L.  ed.  994. 

In  the  case  at  bar  the  complainant  claims 
as  its  trademark,  in  respect  of  a  certain  brand 
or  grade  of  coal  oil  manufactured  and  sold 
by  it,  the  words  "fire-proof  oil."  These 
words,  it  is  alleged, — and  proved  for  all  the 
purposes  of  this  case, — were  first  used  by  the 
complainant,  as  a  part  of  the  brand  or  label 
for  barrels  oif  oil  of  a  certain  excellent  qual- 
ity many  years  ago,  and  have  been  ever  since 
so  used  by  it ;  that  they  had  not  been  so  used 
bv  others  for  this  purpose  before  their  adop- 
tfon  by  complainant,  and  have  not  since  then 
been  so  used  except  by  the  defendants.  It 
appears,  also,  that  by  this  uniform  and  lone:- 
continued  use  upon  barrels  of  oil  of  a  certain 
grade  by  the  complainant  alone,  these  words 
upon  such  packages  have  come  by  association 
with  the  name  of  the  complainant  in  the 
public  mind,  to  denote,  in  and  of  them- 
selves, the  origin  and  ownership  of  the  com- 
modity to  which  they  are  attached,  though 
originally,  of  course,  they  did  not  aJEford  any 
iDdlcation  of  origin  or  ownership.  And,  by 
further  association  of  ideas,  as  it  also  ap- 
pears in  the  case,  the  words,  wholly  apart 
from  any  intrinsic  significance  they  may 
have,  have  come,  also,  to  indicate  a  certain 
excellence  of  quality  in  the  oil  to  which 
tbey  are  affixed,  through  the  reputation 
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which  oil  of  this  brand  manufactured  by  the 
complainant  has  acquired.  On  the  princi- 
ples stated  above,  neither  the  fact  that  the 
words  did  not  originally  indicate  the  source 
or  ownership  of  the  commondity,  nor  that 
they  now  indirectly  give  assurance  of  its 
quality,  can  hinder  the  complainant  in  its 
effort  to  have  its  exclusive  use  of  them  as  a 
trademark  protected  ;  and,  on  the  other  hand, 
if  the  words,  disconnected  from  their  long 
association  with  complainant's  products,  are 
descriptive  thereof,  the  fact  that  their  use 
in  this  connection  had  also  made  of  them  a. 
symbol  or  index  of  origin  or  ownership 
would  not  justify  their  attempted  appropri- 
ation to  the  purposes  of  a  trademark.  So 
that  the  real  and  only  inquiry  on  this  branch 
of  the  case  is  as  to  whether  these  words,  in 
the  collocation  of  their  use,  are  descriptive 
of  the  article  to  which  they  are  attached, 
and,  in  and  of  themselves,  as  thus  arranged, 
indicate  the  grade,  quality,  characteristics, 
etc.,  of  such  article,  and  did  so  indicate 
quality,  etc.,  when  they  were  first  used  by 
complainant  in  this  way. 

The  question  is  not  without  difficulty,  even 
upon  principle ;  and  the  difficulty  is  rather 
enhanced  than  relieved  by  adjudications  of 
courts  and  departments.  The  trouble  does 
not,  of  course,  arise  upon  the  literal  and  ab- 
stract meaning  of  the  words  "  fire-proof  (that 
is  clear  enough, — proof  against  tire;  incom- 
bustible) ;  but  upon  their  meaning,  as  used 
here,  in  collocation  with,  and  having  mani- 
fest reference  to,  an  illuminating  oil.  We 
know  that,  in  a  general  sense,  this  oil  is  not 
proof  against  fire,  not  incombustible,  not 
"  fire- proof ;"  and  hence  it  is  that  these  words, 
in  that  sense,  do  not.  and  cannot,  accurately 
indicate  a  grade  or  quality  of  the  thing  to 
which  they  are  attached.  But  we  know, 
also,  that  oils  of  the  class  involved  here  con- 
tain inflammable  vapors,  which  are  evolved 
or  thrown  out  at  a  greater  or  less  temperature, 
as  the  oil  in  a  given  instance  is  of  a  greater 
or  less  degree  of  density  and  refinement.  The 
evolution  of  these  vapors  gives  an  explosive 
character  to  the  oil.  The  baser  grades  will 
evolve  these  vapors,  it  maybe,  under  normal 
temperature;  but  the  higher  grades  "^'xW  not 
throw  off  explosive  vapors  except  when  sub- 
jected to  a  temperature  so  high  as  practically 
never  to  exist  under  normal  conditions, — say 
110  to  120  degrees.  So  thrft,  under  ordinary 
circumstances,  the  oil  is  not  explosive,  and 
a  lighted  match  may  be  plunged  into  it  with- 
out ignition.  The  grade  or  quality  of  oil 
in  this  respect  is  ascertained  or  proved  by 
means  of  an  apparatus  "for  proving  light 
hydrocarbon  oils  by  heat,  to  find  the  temper- 
ature at  which  they  evolve  explosive  vapors.  "* 
Century  Diet.  p.  6250.  This  apparatus,  or 
its  application,  is  called  an  **oil  test,**  or  a 
fire  test  of  oil ;  and  oils  which  are  shown  to 
be  explosive  at  a  low  temperature  are  said  to 
be  of  a  low  fire  test  and  those  from  which 
explosive  vapors  are  evolved  only  at  a  high 
degree  of  heat  are  said  to  be  of  a  high  fire 
test.  And  when  it  appears  that  the  fire  test 
is  so  high  as  that,  under  normal  conditions, 
the  temperature  is  never  high  enough  to 
evolve  these  inflammable  Vapors,  producing 
explosion  in  contact   with   fire,  that  oil    is- 
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practically  nonexplosive,— i.  e.  it  is  unin- 
flammable :  It  will  not  explode  from  contact 
with  fire ;  it  is  proof  against  explosion  by 
fire ;  it  is,  in  the  sense  of  inflammability, 
"fire- proof  oil."  And  in  this  sense,  the 
words  claimed  by  complainant  to  constitute 
its  trademark  must,  in  our  opinion,  be  taken 
and  understood.  As  first  used  by  the  com- 
plainant, they  clearly  gave  no  indication  of 
origin  or  ownership  of  the  commodity  ;  and, 
as  they  were  never  used  by  the  complainant 
•  except  upon  a  label  which  contained,  aside 
from  them,  the  most  unmistakable  reference 
to  the  source  and  ownership  of  the  article, 
being  no  other  than  the  full  name  of  the 
•complainant  and  of  its  place  of  business,  it 
is  not  readily  conceivable  that  they  have  ever 
been  intended  to  indicate  origin  or  owner- 
ship. It  would  be  absurd  to  say  that  com- 
plainant intended  by  their  use  to  indicate 
that  the  illuminating  oil  to  which  they  were 
attached  was  incombustible,  would  not  burn, 
could  not  be  used  for  the  purpose  of  illumi- 
nation. Yet  they  stand  in  an  adjective  re- 
lation to  "oil,"  and  are  adjective  in  character. 
Bearing,  as  they  do,  no  relation  to  origin 
or  ownership,  and  obviously  not  intended 
to  denote  incombustibility,  the  purpose  of 
their  use  must  have  been  "to  affirm  that  the 
oil  was  nonexplosive  from  fire  contact, — that 
it  was  of  that  high  degree  of  purity  which 
is  fire- proof  against  explosion.  And  this 
purpose  of  the  complainant  is  a  fact  to  be 
considered  in  determining  whether  the  words 
themselves  are  descriptive  of  the  article  to 
which  they  are  attached.  Amoskeag  Mfq.  Go. 
V.   Trainer,  101  U.  S.  61,  25  L.  ed.  998. 

Moreover,  the  public,  knowinsr  that  the 
words  "fire- proof"  as  applied  to  ilTuminating 
oil  could  not  imply  incombustibility,  and 
knowing,  also,  that  such  oil,  of  a  certain 
high  degree  of  purity  and  excellence,  was, 
as  to  inflammability,  and  consequent  ex- 
plosiveness,  proof  against  fire,  would  and 
does  readily  and  naturally  understand  these 
words,  in  this  connection,  to  refer  to  and 
-carry  assurance  of  that  valuable  quality  of 
uninflammability  in  oil  of  this  kind  ;  so  that 
it  may  well  be  said  that  they  are  not  only  of 
a  general  descriptive  character,  but  also  that 
they  aptly  and  unmistakably,  to  common  ap- 
prehension, point  out  a  very  desirable  quality 
or  grade  of  the  thin^  to  which  they  are  ap- 
plied. Fully  capable  of  this  meaning,  and 
in  point  of  fact  conveying  it  as  here  used, 
there  is  no  room  to  say  that  this  use  of  them 
is  arbitrary  or  fanciful.  They  clearly  differ, 
we  think,  in  this  respect  from  the  terms 
"sunlight,"  "daylight,"  "gaslight,"  and 
"  insurance, "  as  applied  to  illuminating  oils, 
which  have  been  protected  as  trademarks,  and 
also  even  from  the  term  "snowflake,"  as  ap- 
plied to  breads  and  starch,  which  has  been 
denied  protection  because  descriptive.  All 
these  terms,  upon  the  face  of  them,  it  seems 
to  us,  are  clearly  fanciful  in  the  connection 
in  which  they  are  thus  used,  and  are  arbitra- 
rily applied,— not  to  indicate  that  the  oil  is 
-sunlight  of  gaslight  or  daylight,  nor  that  the 
light  it  makes  is  as  bri>i:ht  as  sunlight  or 
xiaylight,  or  as  soft  and  bright  as  gaslight, 
nor  any  positive  quality  of  the  oil,  but  as  a 
mere  fanciful  name  or  designation  for  the 
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particular  commodity.     And  so  with  "insur 
ance  oil,"   and   perhaps,  also,    ''snowflake" 
bread  or  starch  (which  latter,  however,  have 
been  held  descriptive,  and  not  appropriable 
as  trademarks).     It  cannot  be  said  that  '"in- 
surance" indicates  any  quality  in  the  oil  to 
which  it  refers,  or  is  a  generic  name  for  oil : 
and,  at  the  most  "snowflake"  is  a  mere  fanci- 
ful suggestion  of  whiteness.     But  the  words 
"fire- proof,"  in  the  sense  they  were  used  by 
the  complainant  and  understood  by  the  pub- 
lic, are  descriptive,  and  assertive  of  a  posi- 
tive,   inherent    quality,    and    a    consequent 
high  degree  of  excellence  in  the  product  to 
which  they  are  attached.    They  do  not  present 
a    mere    similitude    between    the   oil   and 
other  very  different  things  having  pretty  and 
catchy  names,    but   they   refer  alone  to  the 
oil,  and  directly  characterize  and  describe  it. 
They  are  in   the   category  of   words  which 
have  been  rejected  for  trademark   purposes, 
and  which  embrace  such  t^rma  as  "  Beeswax 
Oil,"  "Paraffin  Oil,"   "Alacassar  Oil,"  "In 
visible"    with    reference    to    face    powder. 
" Crack- Proof"  rubber  goods,  "Razor  Steel," 
"Tasteless"  for  drugs,  because  either  descrip- 
tive or  deceptive,    "Straight  Cut"  tobacco, 
"Cable  Twist"  tobacco,  etc.,  and.  like  these 
terms,  are  not  appropriable  to  this  use,  be 
cause  they  are  descriptive.     It  is  of  no  con 
sequence  that  the  complainant  first  produced 
oil  of  this  quality,  and  first  applied  to  such, 
or  other,  oil  the  appellation  of  "  Fire-Proof." 
If.  as  we  think,  these  words  are  descriptive, 
every   other    person  who  subsequently  pro 
duced  or  dealt  in  oil  of  this  quality  bad  an 
equal  right  with  complainant  to  the  use  of 
them  in  describing  his  product  or  wares.    Of 
course,  the  complainant  might  have  coined  a 
word  to  identify  its  oil,  and  been  protected 
in  its  exclusive  use  ;  but  this  is  a  very  diflfer- 
ent  matter  from  the  use  of  words  (or  a  single 
word,  rather ;  for  that  used  is  really  but  one 
compound  word)  which  already  existed  as  a 
part  of  the  language,  and  hence  was  puhlici 
jui'is. 

We  therefore  conclude  that  the  bill  presents 
no  case  of  infringement  of  a  trademark,  and 
that,  so  far  as  it  seeks  an  injunction  of  the 
use  of  the  words  "fire- proof  oil"  by  the  de- 
fendants, and  an  account  of  profits  accruing 
to  them  through  the  use  of  said  words,  dis- 
sociated from  complainant's  label,  it  is  with- 
out equity.  This  conclusion  will  operate  a 
reversal  and  remandment  of  the  cause.  The 
question  whether  the  defendants  have  im- 
itated complainant's  label  can  better  be  de- 
termined in  the  chancery  court — and  in  this 
court,  should  there  be  another  appeal— upon 
answer  and  proof  than  on  the  present  appeal ; 
and,  since  the  bill  on  another  ground  clearly 
has  equity,  we  will  not  now  undertake  (c 
decide  whether  defendants  have  fraudulently 
or  wrongfully  imitated  the  label  of  the  com- 
plainant, but  will  content  ourselves  with 
saying  (what  is  not  questioned  in  this  case, 
we  believe)  that  a  manufacturer  or  trader  is 
entitled  to  an  injunction  against  a  wrongful 
or  fraudulent  imitation  of  his  disiinctive 
label,  though  the  label  is  not  a  trademark, 
and  qontains  no  word,  sign,  or  symbol  filling 
the  definition  of  a  trademark  or  to  be  pro 
tected  aa  such.     The   bill    presents  a  cleai 
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profits  in  respect  of  the  use  by  the  defendants 
of  barrels  bearing  comprainant's  label, 
which,  after  being  sold  by  complainant,  con- 
taining oil,  and  emptied  of  their  contents, 
are  bought  up  by  the  defendants,  reniied 
with  their  oil,  and  sold.  This  is  a  flagrantly 
fraudulent  appropriation  of  the  complain- 
ant's label,  and  the  good  will  attaching  to 
it,  to  the  manifest  injury  of  the  complainant 


et  uq.  Unless  the  Southern  Oil  Company 
answers  the  bill,  or  some  further  showing 
is  made  that  it  is  a  partnership  or  a  myth, 
service  upon  some  agent  of  it  should  be 
proved  before  the  register  before  decree  pro 
confesso  passes. 
Bevermi  and  remanded. 

Rehearing  denied  February  8,  1896. 
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An  exemption  of  majiafttctnrers  who 
have  paid  taxes  on  capital  employed, 
from  the  provisions  of  a  statute  impos- 
ing a  license  tax  upon  peddlers,  renders  the 
statute  uDcoDStitutlODal  as  a  reKulation  of  com- 
merce when  applied  to  a  nonresident  actioflras  an 
agent  or  employed  In  the  sale  of  goods  owned 
and  manufactured  by  a  nonresident  corporation. 

(January  16, 1896.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Hustin^  Court  of  Rich- 
mond in  favor  of  defendant  in  a  prosecution 
-against  him  for  peddling  without  a  license. 
AJHrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  Taylor  Scott,  Attorney  General, 
for  appellant: 

The  merchandise  called  "soapine,"  the  man- 
ufactured product  of  the  Kendall  Company,  a 
corporation  domiciled  in  the  state  of  Rhode 
Island,  when  sold  in  the  city  of  Richmond, 
had  become  incorporated  into  the  bulk  of  said 
city's  property,  therefore  was  subject  to  the 
state  and  city  property  tax,  and  its  sale  to  such 
license  tax  as  was  imposed  thereon  by  the  rev- 
enue laws  of  this  commonwealth. 

Ficklen  v. Shelby  County  Taxing  Dist,  145  U. 
S.  1,  86  L.  ed.  601,  4  Inters.  Com.  Rep.  79; 
Pittsburg  cfe  S.  Coal  Co.  v.  Bates,  156  U.  S.  577, 
89  L.  ed.  538. 

State  laws  are  held  obnoxious  to  art.  1,  §  18, 
^  3.  of  the  Federal  Constitution  in— 

Woodruff  V.  Parham,  75  U.  8.  8  Wall.  128, 
19  L.  ed.  882;  Ward  v.  Maryland,  79  U.  S.  12 
WaU.  418,  20  L.  ed.  449;  Welton  v.  Missouri, 
91  U.  S.  275,  23  L.  ed.  847:  Walling  v.  Mic?n- 
gan,  116  U.  8.  446,  29  L.  ed.  691;  Bobbins  v. 
Shelby  County  Taxing  Dist.  120  U.  8.  489,  80  L. 
ed.  694;  Minnesota  v.  Barber,  136  U.  8.  318, 

84  L.  ed.  455;   Voight  v.  Wright,  141  U.  S.  62, 

85  L.  ed.  688;  BHmmer  v.  Rebman,  188  U.  8. 
78,  84  L.  ed.  862,  8  Inters.  Com.  Rep.  486; 
Leisy  v.  Hardin,  185  U.  8.  100.  84  L.  ed.  128. 


Note.— For  peddlers  as  related  to  Interstate  com- 
merce, see  note  to  Re  Spain  (C,  C.  E.  D.  N.  C.)  14  L. 
R.  A.  97;  see  also  Carrollton  v.  Bazette(IlL)  pmU 
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8  Inters.  Com.  Rep.  86;  Western  U.  Teleg.  Co. 
V.  Texas,  105  U.  8.  460,  26  L.  ed.  1067. 

State  laws  are  held  constitutional  and  valid 
in— 

Howe  Mach.  Co.  v.  Gage,  100  U.  8.  676,  35 
L.  ed.  754;  Ficklen  v.  Snelby  County  Taxing 
Dist.  145  U.  8.  1,  86  L.  ed.  601,  4  Inters.  Com. 
Rep.  79;  Pittsbura  db  S.  Coal  Co.  v.  Bates,  156 
U.  8.  577,  89  L.  ed.  588:  Pullman's  Palace  Car 
Co.  V.  Pennsylvania,  141  U.  8.  18, 85  L.  ed.  618, 
3  Inters.  Com.  Rep.  595;  Pullman's  Palace  Car 
Co.  V.  Hayward,  141  U.  8.  86,  35  L.  ed.  621; 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  141  U.  8. 
40,  35  L.  ed.  628;  Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  8.  688,  39  L.  ed.  311:  Emert  v. 
Missoun,  156  U.  8.  296,  39  L.  ed.  480,  5  Inters. 
Com.  Rep.  68. 

In  Emert  v.  Missouri,  supra,  Missouri's 
statute  which  imposed  a  license  upon  peddlers 
was  adjudged  valid  and  constitutional. 

Mr.  Edmund  Waddill,  Jr.*  for  appellee: 

The  Congress  of  the  United  States  has  the 
power  to  regulate  the  peddling  of  articles 
within  the  several  states,  except  as  to  such 
matters  as  come  within  the  police  power  of  the 
states. 

The  states  may,  however,  prescribe  the  man- 
ner and  method  of  peddling  articles  of  foreign 
production,  after  they  become  a  part  of  the 
mass  of  the  property  of  the  state,  provided 
such  law  affects  foreign  and  home  products 
alike. 

An  act  which  makes  any  discrimination  be- 
tween peddlers  as  to  their  residence,  and  the 
place  where  the  articles  peddled  are  manufac- 
tured, is  void. 

Woodruff  V.  Parfiam,  75  U.  8.  8  Wall.  128, 
19  L.  ed.  882;  Welton  v,  Missouri,  91  U.  8. 
275,  28  L.  ed.  847;  Webber  v.  Virginia,  103  U. 
8.  844,  26  L.  ed.  565;  Walling  v.  Michigan, 
116  U.  8.  446,  29  L.  ed.  691;  Brennan  v. 
Titusville,  153  U,  8.  289,  38  L.  ed.  719.  4  Inters. 
Com.  Rep.  658;  Sayre  v.  Phillips,  148  Pa.  482, 
16  L.  R.  A.  49. 

Keith,  P.,  delivered  the  opinion  of  the 
court : 

At  the  April  term,  1895,  of  the  hustings 
court  for  the  city  of  Richmond,  the  attorney 
for  the  commonwealth  proceeded  against 
John  Myers  by  information,  setting  forth 
that  he  was  not  a  manufacturer,  nor  a  man- 
ufacturer assessed  with  the  tax  imposed  upon 
his  capital  employed  under  Schedule  C  of 
an  act  (Acts  1889-90,  p.  200)  to  provide  for 
the  assessment  of  taxes  on  persons,  and  on 
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licenses  to  transact  business,  and  for  the  sup- 
port of  the  government,  but  is  one  who  has 
no  regular  place  of  business  in  this  city, 
open  at  all  times  in  regular  business  hours ; 
and  that  on  the4thdavof  April,  1895,  with- 
in the  jurisdiction  of  the  hustings  court  of 
the  said  city,  he  was  engaged  in  going  from 
house  to  house  and  street  to  street,  with  a 
wagon  and  horse,  offering  for  sale  an  article 
known  as  **soapine, ^*  and  did  sell  and  offer 
for  sale  the  said  merchandise  in  the  said 
city  to  one  Mrs.  James  Woolridge,  without 
first  having  obtained  the  license  required  by 
law.  To  this  information  John  Myers  ap- 
peared, and  filed  a  general  demurrer,  which 
was  overruled,  and  thereupon  he  pleaded 
"Not  guilty  :**  and  a  jury  was  impaneled  for 
his  trial,  which  resulted  in  his  acquittal. 
Upon  the  petition  of  the  commonwealth, 
through  its  attorney  general,  a  writ  of  error 
was  awarded  by  this  court. 

The  record  contains  several  bills  of  excep- 
tions, in  the  first  of  which  the  evidence  is 
set  out,  from  which  it  appears  that  every 
fact  set  out  in  the  information  was  suffi- 
ciently proved.  It  also  appears  from  the  evi- 
dence of  the  accused,  who  was  examined  as 
u  witness  on  his  own  behalf,  that  he  is  an 
employee  of  the  Kendall  Manufacturing 
Company,  whose  domicil  is  in  the  state  of 
Rhode  Island ;  that  he  did  not  own  or  have 
any  interest  in  the  merchandise  which  he 
offered  for  sale,  nor  in  the  proceeds  of  such 
sale ;  that  soapine  was  manufactured  by  the 
Kendall  Company  in  the  state  of  Rhode 
Island,  and  that  he  was  paid  regular  wages 
for  his  services  as  the  agent  and  salesman  of 
the  said  company,  and  that  the  soapine  so 
offered  by  him  for  sale  was  the  property 
of  the  Kendall  Manufacturing  Company  ;  that 
it  was  shipped  by  the  said  company  to  him 
as  their  agent  in  Richmond,  and  by  him  of- 
fered for  sale,  and  sold  for  the  company  ;  that 
he  made  daily  reports  of  sales,  and  received 
weekly  wages ;  that  all  the  ofl3cers  of  the 
company  are  nonresidents  of  the  state  of  Vir- 
ginia, and  that  he  was  also  a  nonresident  of 
the  state  of  Virginia,  being  a  citizen  of  the 
state  of  Maryland ;  that  the  merchandise 
offered  for  sale  was  the  product  and  manu- 
facture of  the  Kendall  Company :  that  it  was 
not  injurious  to  health,  nor  damaging  to 
morals,  but  to  be  used  in  cleansing  and 
purifying,  and  had  been  for  a  long  time  used 
for  these  purposes ;  and  that  the  said  com- 
panv  and  the  said  Mvers  have  no  place  of 
business  in  Richmond.  Thereupon  the  com- 
monwealth asked  the  court  to  instruct  the 
jury  as  follows:  "If  the  jury  believe  from 
the  evidence  that  John  Myers  did,  as  charged 
in  the  information,  go  from  street  to  street 
in  the  city  of  Richmond,  with  a  wagon  and 
horse,  and  that  in  the  wagon  said  Myers  car- 
ried merchandise  called  'soapine,'  and  fur- 
ther believe  that  said  Myers,  without  the 
license  required  by  law,  sold,  or  offered  for 
sale,  said 'merchandise,  viz.,  soapine,  then 
they  must  find  him  guilty,  and  assess  him 
with  a  fine,  so  that  the  same  shall  be  not 
less  than  flOO  nor  more  than  $500  for  each 
offense." — which  was  refused.  And  Myers, 
the  defendant,  asked  the  following  instruc- 
ions,  which  were  given:  "The  court  in- 
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structs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendant,  at  the  time  ha 
offered  to  sell,  and  sold,  the  commodity  in 
the  information  mentioned,  known  as  'sc-a 
pine,'  was  the  employee  or  representative 
of  the  Kendall  Manufacturing  Company ; and 
that  the  said  defendant  had  no  other  interest 
in  said  goods ;  and  that  the  said  goods  were 
the  product  and  manufacture  of  said  Kendall 
Manufacturing  Company  ;  and  that  the  com 
pany,  as  such  manufacturers,  at  the  time  ff 
the  sale,  were  engaged,  through  their  repre 
sentative,  the  said  defendant,  in  selling  and 
vending  their  products,— then  they  should 
find  the  defendant  not  guilty."  "The  court 
further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  at  the 
time  he  offered  to  sell,  and  sold,  the  com 
modity  in  the  information  mentioned  known 
as  'soapine, '  was  in  the  employ  of  the  Ken 
dall  Manufacturing  Company,  of  the  state 
of  Rhode  Island ;  that  such  goods  were  the 
product  and  manufacture  of  the  Kendall 
Manufacturing  Company ;  and  that  the  al- 
leged offense,  mentioned  in  the  information, 
consisted  of  said  nonresident  corporation, 
through  its  employee,  the  defendant,  als*)  a 
nonresident,  offering  its  said  commodity, 
duly  manufactured  by  it,  for  sale  in  tiie 
city  of  Richmond,  Va.  ;  and  that  such  art icU 
was  not  injurious  in  its  character,  either  t" 
public  health  or  morals,  but  was  useful  ;i* 
a  cleansing  commodity,  to  be  used  for  gen 
eral  household  purposes,  and,  as  such,  had 
been  long  in  general  use, — then  they  mu«r 
find  the  defendant  not  guilty,  although  they 
may  believe  he  had  taken  out  no  license  to 
sell  such  commodity."  And  to  the  refusal 
of  the  court  to  give  the  instruction  asked  by 
it,  and  to  the  giving  of  the  instructions  asktd 
by  the  defendant,  the  commonwealth  excejt 
ed. 

The  statute  under  which  this  prosecution 
took  place  is  to  be  found  in  sections  32  aid 
38  of  the  Acts  of  Assembly  1889-90  (p.  '217i. 
Section  32  provides :  "  That  any  person  who 
shall  carry  from  place  to  place  any  goods. 
wares,  or  merchandise,  and  offer  to  sell  «»r 
barter  the  same,  or  actually  sell  or  barter 
the  same,  in  transitu  or  otherwise,  shall  1>^ 
deemed  to  be  a  peddler,  and  any  person  li 
censed  as  a  peddler  may  sell  anv  personal 
property  a  merchant  may  sell,  or  be  may  ex 
change  the  same  for  other  articles.  .  .  . 
Any  peddler  who  shall  peddle  for  sale,  or 
sell  or  barter,  without  a  license,  shall  pay 
a  fine  of  not  less  than  one  hundred  nor 
more  than  |500  for  each  offense.  .  . 
This  section  shall  be  construed  to  in 
elude  persons  engaged  in  peddling  light- 
ning rods  ;  provided,  however,  that  any  man- 
ufacturer who  has  been  assessed  and  paid  up 
on  the  capital  employed  by  him.  under 
Schedule  C  of  this  act,  shall  not  be  require<i 
to  take  out  the  license  named  in  this  section 
for  the  privilege  of  selling  articles  actually 
manufactured  by  him :  provided,  also,  that 
all  persons  who  do  not  keep  a  regular  place 
of  business  (whether  it  be  in  a  house,  or 
vacant  lot.  or  elsewhere),  open  at  all  times 
in  regular  business  hours  and  at  the  same 
place,  who  shall  offer  for  sale  goods,  wares, 
and  merchandise,  shall  be  deemed   peddlers 
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under  the  provisions  of  this  act. "  Section 
S3  prescribes  the  license  tax  to  be  paid  for 
the  privilege  of  peddling  or  bartering  in 
any  county  or  corporation,  with  a  proviso 
.annexed  to  it,  which  we  do  not  deem  it 
necessary  to  discuss. 

The  question  presented  in  the  record  is  as 
to  the  constitutionality  of  section  82  of  the 
Acts  of  1889-90,  just  quoted.  On  the  part 
•of  the  defendant  in  error  it  is  contended  that 
this  statute  is  repugnant  to  article  4,  §  2,  cl. 
1,  and  to  article,  1,  ^  8,  cl.  3,  of  the  Con- 
stitution  of  the  United  States,  and  is  there- 
fore null  and  void.  Upon  the  part  of  the 
commonwealth  it  is  contended  that  it  was 
merely  an  ordinary  tax  upon  the  business  or 
-occupation  of  a  peddler,  equal  and  uniform 
in  its  operation,  upon  all  engaged  in  that 
business,  and  is  not  an  attempt  to  regulate 
commerce  between  the  states,  and  can  have 
DO  such  tendency.  It  is  not  my  purpose  to 
attempt  any  general  discussion  of  the  very 
numerous  decisions  of  the  Supreme  Court  of 
the  United  States  upon  this  and  kindred  sub- 
jects. It  is  indeed,  happily  for  us,  unnec 
essary  to  do  so,  as  it  has  been  done  in  a 
recent  and  able  opinion  delivered  by  Mr. 
Justice  Gray  in  the  case  of  Emert  v.  Missouri, 
reported  in  156  U.  S.  296,  39  L.  ed.  430.  6 
Inters.  Com.  Rep.  68.  That  a  state  may  im- 
pose a  tax  upon  the  occupation  of  itinerant 
peddlers,  and  require  them  to  obtain  a  li- 
cense to  practice  their  trade,  is  fully  sus- 
tained by  that  case ;  nor  can  it  be  denied  that 
the  Virginia  statute  correctly  describes  those 
who  shall  be  deemed  to  be  peddlers.  **  Any 
person  who  shall  carry  from  place  to  place 
goods,  wares,  or  merchandise,  and  offer  to 
sell  or  barter  the  same,  .  .  .  shall  be 
'deemed  to  be  a  peddler;"  for  "the  leading 
primary  idea  of  a  peddler,**  says  Chief  Jus- 
tice Shaw  in  Citwi.  V.  Ober,  12Cush.  493.  •'is 
that  of  an  itinerant  or  traveling  trader,  who 
•carries  goods  about,  in  order  to  sell  them, 
and  who  actually  sells  them  to  purchasers, 
in  contradistinction  to  a  trader  who  has  goods 
for  sale  and  sells  them  in  a  fixed  place  of 
business."  In  Emert  v.  MissouH  the  statute 
under  consideration  provided  "that  whoever 
shall  deal  in  the  selling  of  any  goods,  wares, 
or  merchandise  (except  books,  charts,  maps, 
and  stationery)  by  going  from  place  to  sell 
the  same,"  is  declared  to  be  a  peddler,  and 
is  prohibited  from  dealing  as  a  peddler  with- 
out a  license.  The  facts  agreed  were  that 
on  a  certain  day  the  Singer  Manufacturing 
Company  was  a  corporation  of  New  Jersey, 
and  that  the  defendant  was,  on  and  prior  to 
that  day,  in  the  employment  of  that  com- 
pany, and  on  that  day,  in  pursuance  of  that 
employment,  and  having  no  peddler's  li- 
cense, was  engaged  in  going  from  place  to 
place  in  Montgomery  county,  with  a  horse 
and  wagon,  soliciting  orders  for  the  sale  of 
the  company's  sewing  machines,  and  having 
with  him  in  the  wagon  one  of  those  machines, 
the  property  of  the  company,  and  manufact- 
ured by  it  in  New  Jersey.  In  deciding  this 
•case,  Mr.  Justice  Gray  says :  **  The  statute 
in  question  is  not  part  of  a  revenue  law.  It 
makes  no  discrimination  between  residents  or 
products  of  Missouri  and  those  of  other  states, 
and  manifests  no  intention  to  interfere,  in  any 
31  L.  R.  A. 


way,  with  interstate  commerce.  Its  object 
in  requiring  peddlers  to  take  out  and  pay  for 
licenses,  and  to  exhibit  their  licenses,  on 
demand,  to  any  peace  officer.  .  .  .  ap- 
pears to  have  been  to  protect  the  citizens  of 
the  state  against  cheats  and  frauds,  or  even 
thefts,  which,  as  the  experience  of  ages  has 
shown,  are  likely  to  attend  itinerant  and  ir- 
responsible peddlinir  from  place  to  place  and 
from  door  to  door.**^  In  Hoioe  Mach.  Co,  v. 
Qage,  100  U.  S.  676,  25  L.  ed.  754.  the  Su- 
preme Court  of  the  United  States  held  that 
the  statute  of  the  state  of  Tennessee,  as  con- 
strued by  the  supreme  court  of  Tennessee, 
made  no  discrimination  in  the  tax  which  it 
imposed  on  account  of  the  place  of  growth 
or  produce  of  material  or  of  manufacture.- 
but  that  it  applied  alike  to  the  sale  of  sew- 
ing machines  manufactured  in  the  state  of 
Tennessee  and  out  of  it,  and  that,  inasmuch 
as  all  sewing  machines  were  placed  upon  the 
same  footing  with  respect  to  the  tax  com- 
plained of.  its  action  was  not  unusual  or  un- 
reasonable, and  the  state  had  an  unques- 
tionable ri&rht  to  impose  the  burden.  In 
Woodrui  vrParham,  75  U.  S:  8  Wall.  123, 

19  L.  ed.  382,  it  was  held  by  Mr.  Justice 
Miller  that  "a  simple  tax  on  sales  of  mer- 
chandise imposed  alike  on  all  sales  made  in 
Mobile,  whether  the  sales  be  made  by  a  cit- 
izen of  Alabama  or  of  another  state,  and 
whether  the  goods  sold  are  the  produce  of 
that  state  or  some  other,  was  valid  and  con- 
stitutional, there  being  no  attempt  to  dis- 
criminate injuriously  against  the  products 
of  other  states  or  the  rights  of  other  citizens. 
It  was  therefore  not  an  attempt  to  fetter  com- 
merce among  the  states,  or  to  deprive  the 
citizens  of  other  states  of  any  privilege  or 
immunity  possessed  by  citizens  of  Alabama. 
But,"  said  the  court,  "a  law  having  such 
operation  would  be  an  infringement  of  the 
provisions  of  the  Constitution  which  relate 
to  those  subjects,  and  therefore  void."  In 
Ward  V.  Maryland.  79  U.  S.  12   Wall.  418, 

20  L.  ed.  449,  a  statute  of  Maryland  which 
required  all  traders  residing  within  the  state 
to  take  out  licenses  at  certain  rates,  and  sub- 
jecting to  indictment  and  penalty  persons  not 
residents  of  the  state,  who,  without  taking 
out  a  license  at  a  higher  rate,  should  sell  or 
offer  for  sale,  by  card,  sample,  or  trade  list, 
within  the  limits  of  the  city  of  Baltimore, 
any  goods,  wares,  or  merchandise  whatever, 
other  than  agricultural  products  and  articles 
manufactured  in  the  state,  was  held  to  be 
unconstitutional,  because  it  imposed  a  dis- 
criminating tax  upon  the  residenta  of  other 
states.  In  Webber  v.  Virginia,  103  U.  S.  344, 
'^6  L.  ed.  565,  the  statute  there  called  in 
question  was  held  to  be  unconstitutional 
because  it  made  "a  clear  discrimination  in 
favor  of  home  manufacturers  and  against  the 
manufacturers  of  other  states. " 

Enough  has  been  said,  and  sufficient  au- 
thorities have  been  cited,  to  show  the  line 
of  distinction  which  runs  between  those 
statutes  which  have  been  held  constitutional 
and  those  which  have  been  declared  void  for 
repugnancy  to  the  Constitution.  The  right 
of  the  state  to  inn  pose  a  license  tax  upon  ped- 
dlers, where  it  operates  uniformly  upon  all 
citizens,  and  does  not  discriminate  in  favor 
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of  citizens  of  Virginia  as  against  citizens  of 
otlier  states,  or  where  the  tax  imposed  is  in 
the  exercise  of  the  police  power,  and  is  not 
a  regulation  of  commerce  under  cover  of  that 
power,  although  incidentally  it  may  have 
that  effect,  has  been  uniformly  maintained ; 
but  where  any  injurious  discrimination  is 
discovered  in  favor  of  the  resident  as  against 
the  nonresident,  or  with  respect  to  the  sales 
of  articles  manufactured  in  this  state  over 
similar  articles  manufactured  abroad,  the 
state  laws  are  declared  to  be  void,  as  repug- 
nant to  the  Constitution  of  the  United  States. 

In  this  case  the  defendant  in  error  was  en- 
gaged in  selling  an  article  owned  and  man- 
ufactured bv  the  Kendall  Manufacturing 
Company,  of  Rhode  Island.  It  is  not  pre- 
tended that  it  was  hurtful  or  injurious  in 
any  wav,  and  the  same  article,  if  manufact- 
ured within  the  limits  of  the  state  of  Vir- 
ginia, could  have  been  sold  under  exactly 
the  conditions  set  out  in  the  information  in 
this  case,  and  made  the  basis  of  prosecu- 
tion against  the  defendant  in  error,  without 
incurring  any  penalty  whatever.  A  citizen 
of  Virginia  who  had  manufactured  the  ident- 
ical article  could  have  hawked  or  peddled 
it  from  place  to  place  within  the  limits  of 
the  commonwealth  without  incurring  the 
penalties  denounced  by  §  32.  If  that  be  so, 
then  the  statute  under  consideration  does  in- 
juriously discriminate  against  the  products 
of  other  states  and  the  rights  of  other  citizens, 
and  is  an  attempt  to  fetter  commerce  among 
the  states,  and  does  deprive  the  citizen  of 
another  state  of  the  privileges  and  immun- 
ities possessed  by  citizens  of  this  state,  and 
is  an  infringement  of  the  provisions  of  the 
Constitution,  and  therefore  void. 

It  follows  that  the  jvdgment  of  the  Hustings 
Court  of  the  City  of  Richmond  must  be  affirmed. 


Amanda  M.  VIOLETT  <f^  a^.,  Appts., 

V. 
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1  •  Failure  to  provide  for  a  notice  to  the 
person  whose  property  may  be  af- 
fected by  a  local  assessment,  and  grive  op- 
portunity to  ap]^)ear  and  contest  the  leiraJity, 
Justice,  and  correctness  of  the  assessment  at  some 
stage  in  the  proceedings  before  it  becomes  flnai, 
renders  the  statute  authorizinfr  such  assessments 
void  for  want  of  due  process  of  law. 

2.  An  assessment  upon  abutting  prop- 
erty for  street  improvements  levied  ac- 
cordinor  to  benefits  is  not  a  violation  of  Const, 
art.  10.  6  1.  rcQuirlnff  taxation  to  be  equal 
and  uniform  upon  all  property  according  to 
value. 

8.  An  ordinance  tor  a  local  assessment 
by  the  front  foot  is  not  authorized  by  a  stat- 
ute providing  for  assessments  according  to 
benefits. 

(February  13,  1898.) 

Note.— The    validity  of    frontage  assessments 
is  the  subject  of  a  ?<ofe  to  Raleigh  V.  Peace  (N.  C.)17 
^.  A.  880. 
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APPEAL  by  defendants,  heirs  of  Robert  G. 
Violett.  deceased,  from  a  decree  of  the 
Corporation  Court  of  Alexandria  in  ftvor  of 
the  city  in  a  proceeding  to  enforce  the  lien  of  a 
special  tax  assessed  for  street  improvemeots. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  W.  Armstrong^,  for  appellants: 

The  ordinance  is  contrary  to  the  i4th  Amend- 
ment of  the  Constitution  of  the  United  States. 

Where  an  assessment  is  to  be  paid  by  bene- 
fits, property  owners  have  the  absolute  right 
to  be  heard,  and  a  law  making  it  without  pro 
vision  for  a  hearing  is  void. 

Cooley, Const.  Lim.  p.  617,  notel:  Garn'nY. 
Davsmuan^  114  Ind.  427;  Kuntz  v.  Sumption, 
117  Ind.  1,  2  L.  R.  A.  655;  State  v.  Fond  <k 
Lac,  42  Wis.  287;  Stuart  v.  Palmer,  74  N.  Y. 
183,  30  Am.  Rep.  289;  McMiUan  v.  Anden^.u, 
95  U.  S.  87,  24  L.  ed.  385;  Davidson  v.  ytv 
Orleans,  96  U.  8.  97,  24  L.  ed.  616;  Hagar  v. 
Reclamation  Dist,  No,  108,  111  U.  S.  701, 28 L. 
ed.  569:  Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763;  Lent  v.  TiUson,  140  U.  S.  316. 
85  L.  ed.  419;  Paulsen  v.  Portland,  149  U.  S. 
30,  37  L.  ed.  687;  Qilmore  v.  Hentig,  33  Kan. 
156. 

The  charter  and  ordinances  are  in  conflict 
with  article  10,  ^  1,  of  the  state  Constitu 
tion. 

WeeJcs  V.  Milwaukee,  10  Wis.  258;  Const.  2^; 
Lumsden  v.  Gross,  10  Wis.  282;  Hurfords. 
Omaha  City,  4  Neb.  336;  King  v.  Portland,  2 
Or.  146;  Re  Dorrance  Street,  4  R.  I.  tM: 
Edgerton  v.  Green  Cote  Springs,  19  Fla.  140: 
Peay  v.  IJtUe  Rock,  32  Ark.  81;  Mobile  v.  Dur- 
gan,  45  Ala.  310;  Mobile  v.  Royal  Street  R.  Co. 
Id.  822:  Iricin  v.  Mobile,  57  Ala.  6;  Palmer  v. 
Way,  6  Colo.  106;  Brown  v.  JJenter,  7  Colo 
3(»5;  Pueblo  y,  Robinson,  12  Colo.  598:  Stifu^'n 
V.  Smith,  8  Minn.  366;  McBean  v.  Chandler, 
9  Heisk.  349.  24  Am.  Rep.  308. 

The  ordinances  set  forth  in  the  bill  are  not 
in  conformity  to  the  charter. 

2  Dill.  Mun.  Corp.  p.  914,  note. 

No  man's  property  can  be  taken  from  him 
without  his  consent,  except  by  due  process  c-f 
law. 

Welty,  Assessments,  p.  286;  Ready.  IHngr>* 
60  Fed.  Rep.  21,  8  C.  C.  A.  898,  note;  Stvart 
V.  Pabner,  74  N.  Y.  183,  30  Am.  Rep.  2^: 
Remsen  v.  Wheeler,  105  N.  Y.  579;  Pf^i''<. 
Spencer,  v.  New  Rochelle.  83  Hun.  186;  Coolev. 
Taxn.  862,  863;  Garvin  v.  Daussman,  114  Ind. 
429;  Davis  v.  Lyncfibury,  84  Va.  870;  2  Dill. 
Mun.  Corp.  p.  922. 

Where  an  attempt  is  made  to  cast  upon  bi< 
particular  property  a  certain  portion  of  the 
burden  of  the  cost  for  the  construction  of 
local  improvements,  the  taxpayer  has  a  ri^hi 
to  be  heard. 

Pavlsen  v.  Portland,  149U.  S.  30.  37  L.  eti 
637;  Pittsburg,  C.  C.  <fc  St.  L.  R.  Co,  v.  Backu*. 
154  U.  S.  421,  38  L.  ed.  1031;  Cooley,  Const 
Lim.  p.  617,  note  1;  Lang1u>rnes.  Robinson,  2tl 
Gratt.  667. 

No  power  can  be  exercised  by  the  municipal- 
ity which  is  not  clearly  granted,  and  the  power 
granted  must  be  strictly  pursued. 

Craw  V.  Tolo7io.  96  III.  255,  36  Am.  Rep. 
143;  Burroughs,  Taxn.  471;  Cooley,  Taxn.  2(W 
et  seg.;  2  Dill.  Mun.  Corp.  pp.  939,  940;  Grnu 
V.  Ward,  82  Va.  324. 
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TbeseassessmeDts  are  not  founded  upon  any 
idea  of  revenue,  but  upon  the  theory  of  bene- 
fits conferred  by  such  improvements  upon  the 
adjacent  lots. 

Norfolk  City  v.  EUis,  26  Gratt.  227. 

Strike  out  the  element  of  benefit  and  a  special 
assessment  loses  its  foundation. 

Elliott,  Koads  i&  Streets,  p.  405. 

Messrs,  E.  B.  Taylor  and  Samael  O. 
Brent,  for  appellee: 

Where  there  is  jurisdiction  the  property 
owner  who  sees  the  improvement  made,  and 
offers  no  objection  until  after  the  work  has 
been  done,  cannot  defeat  the  assessment  upon 
the  ground  that  the  proceedings  did  not  give 
notice. 

Davis  V.  Lynchburg,  84  Va.  861;  Norfolk 
City  V.  Ellis,  26  Gratt.  227;  Elliott,  Roads  & 
Streets,  p.  419: 2  Dill.  Muo.  Corp,  pp.  922, 980; 
Damdson  v.  New  Orleans,  96  U.  S.  104.  24  L. 
ed.  619;  Wolston  v.  Netin,  128  U.  8.  578.  82 
L.  ed.  544. 

An  assessment  for  a  local  improvement  is 
not  a  tax  within  the  meaning  of  the  constitu- 
tional provision  requiring  uniformity  of  taxa- 
tion. 

Burroughs,  Taxn.  p.  459;  Elliott,  Roads  & 
Streets,  pp.  369,  870;  Cleteland  v.  Tripp,  13 
R.  I.  50;  Charrwck  v.  Fordoche  d  G.  T,  SJpecial 
Letee  List,  Co,  88  La.  Ann.  828;  Richmond  d- 
A.  R,  Co.  V.  Lynchbvrg,  81  Va.  478:  Noffolk 
City  V.  Ellis,  26  Gratt.  224;  McGehee  v.  Mor 
this,  21  Ark.  40;  Emery  v.  San  Francisco  Gas 
Co,  28  Cal.  345;  King  v.  Portland,  2  Or.  146; 
Reeves  v.  Wood  County,  8  Ohio  St.  888;  Pal 
myra  v.  Morton,  25  Mo.  598;  Wiflard  v.  Pres- 
bury,  81  U.  S.  14  Wall.  676,  20  L.  ed.  719; 
People,  Griffin,  v.  Brooklyn,  4  N.  Y.  419,  55 
Am.  Dec.  266;  Com,  v.  Woods,  44  Pa.  113; 
Lexington  v.  McQuillan,  9  Dana,  514,  85  Am. 
Dec.  159;  State  v.  Dean,  28  N.  J.  L.  885; 
Moale  V.  Baltimore,  5  Md.  814,  61  Am.  Dec. 
276;  Hines  v.  Leavenworth,  8  Kan.  186;  Hur- 
ford  V.  Omaha  City,  4  Neb.  886;  Sewall  v.  St. 
Paul,  20  Minn.  511;  PalmerY.  Stumph,  29  Ind. 
829;  2  Dill.  Mun.  Corp.  p.  911,  ^  752,  p.  956: 
lUinois  C,  R.  Co.  v.  Decatur,  147  U.  S.  204.  37 
L.  ed.  186;  White  v.  People,  94  111.  604;  Craw  v. 
Tolono,  96  111.  255,  86  Am.  Rep.  143;  Enos  v. 
Spnngfield,  113  111.  65;  Sterling  v.  Gait,  117 
HI.  11;  Spingfield  v.  Green,  120  111.  269. 

The  legislature  may  constitutionally  confer 
upon  municipal  corporations  the  power  to  im- 
prove their  streets  at  the  expense  of  the  owners 
of  the  real  estate^  improved. 

Palmyra  v.  Morton,  25  Mo.  598;  Egyptian 
Levee  Co.  v.  Harding,  27  Mo.  495;  St.  Joseph  v. 
0*Donoghu€,  81  Mo.  845;  Lockwoody.  St.  lA>uis, 
24  Mo.  20;  St.  Louis,  McGrath,v.  Clemens,  86 
Mo.  467;  Eyerman  v.  Blake^nley,  78  Mo.  145; 
Busbee  v.  Wake  County  Coinrs.  93  N.  C.  143; 
Galveston  v.  Ueard,  54  Tex.  420;  Sin  ton  v. 
Ashbury,  41  Cal.  525;  Raleigh  v.  Peace,  110  N. 
C.  32,  17  L.  R.  A.  880;  Municipality  No.  2  v. 
Dunn,  10  La.  Ann.  57;  Cain  v.  Davie  County 
Comrs.  86  N.  C.  8;  Wilmington  v.  Yopp,  71  N. 
C.  76;  2  Dill.  Mun.  Corp.  55  761;  Cooler.  Const. 
Lim.  506  ;  1  Hare.  Am.  Const.  Law,  §01;  Elli- 
ott, Roads  &  Streets,  p.  370:  People,  Griffin,  v. 
Brooklyn,  4  N.  Y.  419,  55  Am.  Dec.  266; 
Whyte  V.  Nashville,  2  Swan,  364;  Franklin  v. 
Maderry,  6  Humph.  868;  Washington  v.  Nash- 
ville, 1  Swan,  177;  Warren  v.  Ilenly,  31  Iowa, 
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81;  Nichols  v.  Bridgeport.  23  Conn.  189.  60 
Am.  Dec.  636;  StaU  v.  P(yrtage,  12  Wis.  568; 
Indianapolis  v.  Mansur,  15  Ind.  112;  AUen  v. 
Drew,  44  Vt.  174;  Cniikshanks  v.  Charleston, 
1  McCord,  L.  225. 

The  law  of  assessments  is  based  upon  the 
theory  that  whoever  receives  the  benefits  bears 
the  burden. 

Raleigh  v.  Peace,  supra;  Elliott,  Roads  «fc 
Streets,  p.  269;  2  Dill.  Mun.  Corp.  pp.  911, 
912;  Burroughs,  Taxn.  p.  459;  Welty,  As- 
sessments, p.  415. 

*•  Assessments "  are  charges  laid  upon  indi- 
vidual property,  because  the  property  on 
which  the  burden  is  imposed  receives  a  special 
benefit  which  is  diflferent  from  the  general' 
one  which  the  owner  enjoys  in  common  with 
others  as  citizens  of  the  commonwealth. 

Elliott,  Roads  &  Streets,  p.  869;  2  Dill.  Mun. 
Corp.  pp.  911,  956;  Welty,  Assessments,  p. 
415. 

In  determining  questions  of  assessment  the 
law  of  taxation  does  not  apply,  because  the 
law  of  assessments  proceeds  on  the  theory  that 
the  property  benefited  shall  share  the  burden, 
as  it  is  a  personal  benefit. 

Peay  v.  LitUe  Rock,  82  Ark.  81;  Burnett  v. 
Sacramento,  12  Cal.  76;  People,  Blandtng,  v. 
Burr,  18  Cal.  848;  Emery  v.  San  Francisco  Gas 
Co.  28  Cal.  845;  Emery  v.  Bradford,  29  Cal.. 
75;  WaUh  v.  Mathews,  Id.  128;  Taylor  v.  Pal- 
mer,  31  Cal.  240:  Crosby  v.  Lyon,  37  Cal.  242; 
Chambers  v.  Satterlee,  40  Cal.  497;  Reclama- 
tion Dist.  No.  108  V.  Hagar,  6  Sawy.  569; 
Edgerton  v.  Green  Cove  Springs,  19  Fla.  140; 
White  V.  PeopU,  94  111.  604;  Falch  v.  People,  99 
111.  137:  McLean  v.  Bloomington,  106  III.  209; 
Scammony.  Chicago,  42  111.  192;  Craic  v.  To- 
lono, 96  m.  255,  86  Am.  Rep.  148;  Virginia  v. 
HaU,  96  111.  278;  Goodrich  v.  Winchester  <t  D. 
Turnp.  Co.  26  Ind.  119;  Bright  v.  McCul- 
lough,  27  Ind.  228;  Palmer  v.  Stumph,  29  Ind. 
329;  Lafayette  v.  Jenners,  10  Ind.  70;  Bank  of 
the  State  v.  New  Albany,  11  Ind.  139;  Ander- 
son V.  Kerns  Draining  Co,  14  Ind.  199;  Tur- 
piu  V.  Eagle  Creek  d  L.  W.  L.  Gravel  Road 
Co.  48  Ind.  45;  Bines  y.  Leavenworth.  3  Kan. 
186;  Municipality  No.  2  v.  Dunn,  10  La.  Ann. 
57;  New  Orleans  v.  Elliott,  Id.  59;  Teatman  v.. 
Crandall,  11  La.  Ann.  220;  Wallace  y.  Shelton, 

14  La.  Ann.  503;  Bishop  v.  Marks,  15  La.  Ann. 
147;  New  Orleans  Drainage  Co,  11  La.  Ann. 
888;  Municipality  No.  2  v.  Guillotte,  14  La. 
Ann.  295;  ke  Opening  of  Casacalvo  dt  M. 
Streets,  20  La.  Ann.  497;  State  v.  New  Orleans, 

15  La.  Ann.  854;  Dorgan  v.  Boston,  12  Allen, 
223;  MerHck  v.  Amherst,  Id.  500;  Motz  v.  De- 
troit, 18  Mich.  495;  Uoyty.  East  Saginaw,  19' 
Mich.  39;  Lefevre  v.  Detroit,  2  Mich.  586; 
Williams  v.  Detroit,  2  Mich.  560:  Woodbridge 
V.  Detroit,  8  Mich.  274;  Warren  y.  Grand  Ba 
ten,  80  Mich.  24;  Walcott  v.  People,  17  Mich. 
68;  Kiison  v.  Ann  Arbor,  26  Mich.  325;  Will- 
iams  V.  Cammack,  27  Miss.  209,  61  Am.  Dec. 
508;  Smith  v.  Aberdeen,  25  Miss.  458;  Alcorn 
V.  Hamer,  38  Miss.  652;  Daily  v.  Sirope,  47 
Miss.  367;  Macon  v.  Patty,  57  Miss.  378,  84 
Am.  Rep.  451;  Garrett  v.  St.  Louis,  25  Mo. 
505;  Vhrig  v.  St.  Ij)uis,  44  Mo.  458;  Neenan 
V.  Smith,  50  Mo.  525;  Egyptian  Levee  Co,  v. 
Hardin,  27  Mo.  495,  72  Am.  Dec.  276;  Hur- 

ford  V.  Omaha  City,  4  Neb.  836;  Young  v. 
Henderson,  76  N.  C.  420;  Cain  v.  Davie  Counl 
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t^  Crmirs,  86  N.  C.  8;  8huf<yrd  v.  Lincoln 
thuniy  Comrs.  Id.  552;  Raleigh  v.  Peace,  110 
N.  C/33,  17  L.  R,  A.  330;  HiU  v.  Higdon,  5 
Obio  6t.  243,  67  Am.  Dec.  289;  Marion  v, 
£;/)^r.  5  Ohio  St.  250;  ^m*^  v.  Kunkle,  5  Ohio 
Si.  <V2();  /fe^w^  V.  Tr<?od  County,  8  Ohio  St. 
81*8;  SifHhtrn  Indiana  R.  Co.  v.  ConneUy,  10 
Ohio  St,  159;  Raymond  v.  Cleveland,  42  Ohio 
St.  522;  Hastings  y.  Columbus,  Id.  585;  Za»M- 
T^;?^  V.  Richards,  5  Ohio  St.  589;  /Tt/ifir  v. 
Pftrthtnd,  2  Or.  146;  ffe  Ikyrrance  Street,  4  R. 
I,  2aO;  W;p€A:«  V.  Milwaukee,  10  Wis.  248; 
Lumifdtn  v.  Or<?««,  Id.  282;  ^nd  v.  Kenosha, 
n  Wis.  284;  Richmond  &  A.  R.  Co.  v.  Lyw<r//- 
^/w/-^,  81  Va.  473;  Norfolk  City  v.  Ellis,  26 
Gralt,  224;  i>ari«  v.  Lynchburg,  84  Va.  861 ; 
Green  v.  HTiref,  82  Va.  824;  lUinois  C.  R.  Co, 
V.  Decatur,  147  L\  S.  204.  87  L.  ed.  136;  Re 
iV>w  York,  11  Johns.  77;  Sharpe  v.  fiip«t>,  4 
HiIL  76;  Livingston  v.  iV>?f  r<?rA:,  8  Wend. 
85:  Rfi  Furman  Street,  17  Wend.  649;  Nichols 
V.  Bridgeport,  28  Conn.  189,  60  Am.  Dec.  686: 
Ntrrthei'n  Liberties  v.  -§^.  John's  Church,  13 
Pa.  107;  Schenteyy,  Allegheny,  26  Pa.  128; 
Wratf  V.  Pittsburgh,  46  Pa.  865;  Hammett  v. 
Pmiddphia,  65  Pa.  146.  8  Am.  Rep.  615; 
liiiMi/^^ion  ^w/it/g, 69  Pa.  ^2\  Lexington  v. 
McQmUan,  9  Dana,  518,  85  Am.  Dec.  159; 
Bur/te«  V.  Atchison,  2  Kan.  454;  it?^.  Joseph  v. 
{/D*ffi(^hue,  81  Mo.  345;  /SY.  Joseph  v.  ylw- 
thtfini^  ;iO  Mo.  587;  Municipality  No.  2  v. 
irAZ/d,  9  La.  Ann.  446;  Cummings  v.  Po/ic^ 
J^/rjy.  Id.  508 ;  Richardson  v.  Morgan,  16 
Lti/Atin.  429;  J/a/<?y  v.  Marietta,  11  Ohio 
St.  Oatl ;  Zi/wa  V.  Cemetery  Asso.  42  Ohio 
SI.  128,  51  Am.  Rep.  809;  Raymond  v.  C/<>w- 
/r^;fd,  42  Ohio  St.  522;  State,  Mann,  v.  Jer- 
*t^  ^-i^V,  24  N.  J.  L.  662;  Fflr««^r  v.  George. 
4T  Miri.  713;  Fairfield  v.  Ratdiffe,  20  Iowa. 
390;  ye/ie«  V.  Boston,  104  Mass.  461;  Alexander 
V.  Baltimore,  5  Gill.  883;  Baltimore  v.  6?r«^'W 
Mtmni  Cemetery  Proprs.  7  Md.  517;  ^^a^  v. 
A>tt€«A«,  29  Wis.  599. 


Cardwell,  J.,  delivered  the  opinion  of 
the  court : 

Th«  :]3d  section  of  the  charter  of  the  city 
of  Alexandria,  as  amended  by  an  act  of  the 
les^isVttture  approved  March  1,  1888,  provides 
thki,  "  whenever  any  street  shall  be  laid  out 
or  extended  or  any  existing  street  graded, 
paved,  or  re  paved,  or  culvert  or  sewer  built, 
or  curbing  put  down,  two  thirds  of  the  ex- 
pensif  thereof  shall  be  paid  by  the  owners  of 
lUe  rejil  estate  benefited  thereby.  Whenever 
atty  sidewalk  shall  be  laid,  the  whole  ex- 
peliflu  ihereot  shall  be  paid  by  the  owners  of 
liw  ri?al  estate  benefited  thereby."  The  city 
council  of  Alexandria,  by  an  ordinance  ap- 
proved  May  12,  1886,  provided  that,  **  when- 
ever paving,  graveling,  or  other  improve- 
mtoii  of  the  street  shall  be  ordered  to  be 
done  by  the  city  council,  whether  of  the 
(Sidewalk  or  carriageway,  that  it  shall  be  the 
duty  cjf  the  superintendent  of  police  immedi- 
ately upon  the  completion  of  the  same  to  re- 
turn lo  the  clerk  of  the  common  council  a 
8t«teim'nt  of  the  total  expense  thereof  with 
a  Hat  of  the  proprietors  of  the  ground  in 
front  of  which  said  paving,  graveling,  or 
other  improvements  shall  have  been  done  or 
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front  ground  of  evei^  such  proprietor,  and 
including  the  half  of  any  joint  alley  run- 
ning into  the  street  paved,  graveled,  or 
otherwise  improved,  or  upon  which  curbs 
have  been  put  down,  which  statement  shall 
be  filed  and  preserved  by  the  said  clerk,  who 
shall  also  forthwith  make  out  and  deliver  to 
the  proper  collector  of  taxes  for  collection 
according  to  law  bills  against  every  such 
proprietor  for  two  thirds  of  an  amount  which 
shall  bear  the  same  ratio  to  the  cost  of  all 
the  work  done  on  that  half  of  the  street  on 
which  his  lot  fronts  as  the  front  of  the  pro- 
prietor's ground  bears  to  the  front  of  all  the 
lots  on  the  same  side  of  and  binding  on  that 
portion  of  the  said  street  so  paved,  graveled, 
or  otherwise  improved.  And  the  like  pro- 
ceedings and  privileges  shall  be  bad  by  said 
collector  in  regard  to  such  bills  as  in  regard 
to  bills  for  other  taxes,  assessments,  or 
charges. " 

By  virtue  of  the  aforesaid  83d  section  of 
the  charter,  the  city  council  of  Alexandria 
passed  the  following  ordinance  : 

"Be  it  ordained  by  the  city  council  of 
Alexandria,  Va.,  that  the  committee  on 
streets  are  hereby  authorized  and  directed 
to  have  the  curbing  set,  gutters  paved,  and 
a  6- foot  brick  sidewalk  put  down  on  b<ith 
sides  of  Alfred  street,  from  the  south  line  of 
Duke  street  to  the  north  line  of  Wilkes  street, 
and  the  said  committee  on  streets  shall  adver- 
tise for  ten  days  in  some  newspaper  published 
in  the  city  of  Alexandria,  for  proposals  tu 
do  said  work,  and  shall  enter  into  contract 
with  the  lowest  responsible  bidder  for  said 
work,  and  require  of  the  person  or  pers'.^ns 
contracting  to  do  said  work  or  furnishing 
the  material  therefor,  to  give  bonds  in  the 
penalty  of  $1,000  with  surety  or  sureties  to 
be  approved  bv  said  committee,  conditioned 
for  the  faithful  performance  of  said  contract, 

"  Be  it  further  ordained,  that  an  assessment 
shall  be  levied  upon  the  property  binding 
on  said  street  as  described  in  this  ordinance, 
to  wit :  Two  thirds  of  the  cost  of  such  gut- 
tering and  curbing  to  be  paid  by  the  owners 
of  the  real  estate  fronting  on  said  street. 
and  the  whole  of  the  cost  of  putting  down 
said  brick  sidewalk  to  be  paid  by  the  own- 
ers of  the  real  estate  on  said  street.  The 
committee  on  streets  are  authorized  to  em- 
ploy a  competent  engineer  lo  superintend 
said  work  at  a  cost  not  to  exceed  $5  a 
day," 

Pursuant  to  this  ordinance  the  curbing  was 
set,  gutters  paved,  and  a  6- foot  brick  sidewalk 
put  down  on  both  sides  of  Alfred  street,  from 
the  south  line  of  Duke  street  to  the  north 
line  of  Wilkes  street,  as  provided  for  in  the 
ordinance.  The  total  cost  of  this  work  a- 
mounted  to  |1,989.86,  and  this  was  appor- 
tioned according  to  frontage  among  the  own- 
ers of  the  lands  abutting  on  Alfred  street, 
as  to  two  thirds  of  the  costs  of  curbing  and 
paving  the  gutters,  and  as  to  the  whole  ^f 
the  costs  of  the  sidewalks;  the  city  of  Al 
exandria  paying  one  third  of  the  cost  oi 
curbing  and  paving  gutters.  Of  this  front- 
age the  heirs  of  Robert  G.  Violett,  who  arc 
the  appellants  here,  owned  853  feet  2  inches, 
extending  back  with  that  width  123  feet  1 
inches,  and  were  assessed   with  the  sum  ol 
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|:396.03,  as  the  proportion  of  the  total  costs 
of  the  improvements  to  Alfred  street  to  be 
borne  by  their  property  abutting  on  that 
street ;  this  sum  including  two  thirds  of  the 
costs  of  curbing  and  paving  the  gutters,  and 
the  entire  cost  of  the  sidewalk,  and  appor- 
tioned according  to  frontage.  On  the  29th 
of  March,  1895,  the  city  council  of  Alex- 
andria filed  its  bill  in  the  corporation  court 
of  the  city  of  Alexandria,  against  appellants, 
to  enforce  the  lien  claimed  by  the  complain- 
ant on  appellant's  property  on  Alfred  street, 
for  the  amount  assessed  against  the  property. 
as  stated.  The  defendants  demurred  to  and 
answered  this  bill.  The  answer  admitted  that 
the  work  was  done  as  set  out  in  the  bill, 
but  denied  that  the  lot  or  ground  on  which 
complainant  claimed  a  lien  had  been  bene- 
6 ted  by  the  improvements  to  Alfred  street, 
and  denied  that  complainant  had  a  lien  on 
the  lot  or  ground  as  claimed.  Upon  the 
hearing  of  the  cause,  on  the  bill  and  exhibits 
therewith,  and  the  demurrer  and  answer 
thereto,  the  corporation  court  of  Alexandria 
overruled  the  demurrer,  and  decreed  a  sale 
of  the  property,  to  be  made  by  commissioners 
appointed,  unless  the  defendants  paid  to  the 
^mplainant,  the  city  council  of  Alexandria, 
within  thirty  days,  the  amount  claimed  in 
the  bill  and  the  costs  of  this  suit.  From 
this  decree,  an  appeal  and  supersedeas  was 
awarded  by  a  judge  of  this  court. 

The  facts  in  the  case  are  few,  and  need 
not  be  considered,  as  they  are,  in  the  main, 
not  controverted ;  but  the  i^rounds  upon 
which  appellants  deny  the  validity  of  the 
claim  asserted  by  appellee  are  as  follows: 
<D  The  ordinance  under  which  the  claim 
arises  is  contrary  to  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  which 
'ieclares  that  no  state  shall  "deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law.*'  (2)  The  charter  and  ordi- 
nances of  the  city  of  Alexandria  are  in  con- 
flict with  §^  1,  art.  10,  of  the  Constitution  of 
Virginia,  in  which  it  is  provided :  "  Sec. 
1.  Taxation,  except  as  hereinafter  provided, 
whether  imposed  by  the  state,  countv,  or 
corporate  bodies,  shall  be  equal  and  uniform, 
and  all  property,  both  real  and  personal, 
«hall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  prescribed  by  law.  No 
one  species  of  property  from  which  a  tax 
may  be  collected  shall  be  taxed  higher  than 
any  other  species  of  property  of  equal  value. " 
'3»  The  city  council  of  Alexandria  did  not 
have  the  authority,  under  the  provision  of 
the  83d  section  of  the  charter,  to  pass  the 
^•rdinances  set  forth  in  the  bill  of  complaint ; 
and  said  ordinances  are  in  conflict  with  the 
charter,  and  null  and  void. 

The  first  question  to  be  considered  may 
^je  stated  in  this  form  :  Can  an  assessment 
for  local  improvement  be  exacted  by  a  munici- 
pal corporation  until  the  person  of  whom  it 
is  exacted  shall  have  had  opportunity  to  ap- 
pear and  contest  the  legality,  justice,  and 
CDrrectness  of  the  proposed  assessment?  It 
will  be  observed  that  the  section  of  the  char- 
ter of  Alexandria,  and  the  ordinance  under 
which  the  controversy  arises,  quoted  in  full 
alwve,  do  not  provide  for  any  notice  to  the 
owners  of  the  lots  abutting  on  Alfred  street 
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which  gave  them  the  opportunity  to  be  heard 
before  their  property  was  assessed  to  meet 
the  costs  of  the  proposed  improvements  to 
the  street.  The  earnest  contention  of  coun- 
sel for  appellee  is  that  the  14th  Amendment 
to  the  Constitution  of  the  United  States  does 
not  apply  to  local  assessments  for  improve- 
ipents,  but  relates  principally  to  the  ex'ercise 
of  the  right  of  eminent  domain;  while,  on 
the  other  hand,  it  has  been  argued  in  the 
courts  of  some  of  the  other  states  of  the  Union 
that  it  does  not  apply  to  the  exercise  of  the 
eminent  domain  power.  This  question,  how- 
ever, is  reviewed  by  Lewis,  in  his  work  on 
Eminent  Domain  (^  865),  where  he  shows, 
upon  reason  and  authority,  that  the  provision 
cannot  be  restricted  either  to  the  exercise  of 
the  right  of  eminent  domain  or  to  other  pro- 
ceedings affecting  liberty  or  the  rights  of 
property.  He  says  that  the  provision  that 
private  property  shall  not  be  taken  for  public 
use  without  just  compensation  is  simply  an 
additional  guaranty  to  the  provision  that  a 
citizen  shall  not  be  deprived  of  his  liberty 
or  property  without  due  process  of  law ;  that 
^'the  one  provision  is  not  exclusive  of  the 
other.  .  .  .  The  one  prevents  the  prop- 
erty of  the  citizen  being  taken  under  that 
power  [of  eminent  domain],  for  any  purpose 
except  a  public  use,  and  then  only  upon 
making  lust  compensation ;  while  the  other 
prevents  nis  property  being  taken  for  public 
use  without  due  process  of  law."  And  he 
then  adds :  **  Without  attempting  to  answer 
this  question  [What  is  due  process  of  law?J 
by  a  general  definition,  it  is  sufiQcient  for 
the  present  inquiry  to  say  that  all  the  au- 
thorities agree  that  due  process  of  law  re- 
quires that  a  person  shall  have  reasonable 
notice  and  a  reasonable  opportunity  to  be 
heard  before  an  impartial  tribunal  before 
any  binding  decree  can  be  passed  affecting 
his  right  to  liberty  or  property.**  We  need 
not  extend  the  discussion  as  to  what  is  due 
process  of  law ;  for  it  is  not  pretended  that 
there  has  been  due  process  of  law  in  the 
proceedings  leading  up  to  the  assessment  in 
the  case  at  bar,  but  the  claim  is  that  the  pro- 
vision does  not  apply.  "That  local  assess- 
ments are  made  under  the  taxing  power 
does  not  admit  of  a  doubt, "  says  Burroughs, 
in  his  excellent  work  on  Taxation  (p.  461). 
See  also  Cooley,  Taxn.  pp.  623,  824,  where 
he  says:  "That  these  assessments  are  an 
exercise  of  the  taxing  power  has  over  and 
over  again  been  affirmed,  until  the  contro- 
versy must  be  regarded  as  closed,**— citing 
numerous  authorities.  Bedle,  J.,  in  the 
opinion  of  the  supreme  court  of  New  Jersey 
in  the  case  of  State  v.  Fuller,  84  N.  J.  L. 
227,  says:  "This  class  of  assessments  is 
distinguishable  from  our  general  idea  of  a 
tax,  but  owes  its  origin  to  the  same  source 
or  power ;  and  this  power  to  tax  should  exist 
in  the  discretion  of  the  legislature,  without 
the  interference  of  the  courts,  unless  some 
radical  principle  is  violated  or  the  guaran- 
ties of  the  Constitution  are  disturbed  under 
color  of  its  exercise.  ** 

A  clearer  statement  of  the  rule  that  should 

govern  in  considering  the  question  arising  in 

this  case  cannot  be  round,  and  it  brings  us 

directly  to  the  question  whether  the  enforce- 
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meDt  of  a  local  assessment  for  improvements 
to  a  street,  where  the  person  of  whom  the 
uii^ssment  is  exacted  has  had  no  opportunity 
to  appear  and  contest  the  legality,  justice, 
and  correctness  of  the  assessment  before  it  is 
finally  determined  upon,  and  a  lien  fixed  on 
his  property,  is  the  taking  of  his  property 
without  due  process  of  law,  within  the  mean- 
ing of  the  provision  of  the  Federal  Constitu- 
tion. In  every  instance  where  the  rights  of 
property  are  involved,  before  the  liability 
of  the  taxpayer  is  finally  determined,  he 
must  have  some  Isind  of  notice  of  the  pro- 
ceedings, and  an  opportunity  to  be  heard 
with  reference  to  the  value  of  his  property 
and  the  amount  of  the  charge.  2  Hare, 
Const.  L.  871,  and  cases  cited  in  note  8.  In 
Cooper  V.  Wandticorth  DUt.  Bd.  of  Works,  14 
C.  B.  N.  8.  181,  involving  the  action  of  the 
board  of  public  works,  in  pursuance  of  a 
stiitute  which  did  not  require  notice,  Willes, 
J.,  said:  **I  apprehend  that  a  tribunal 
which  is  by  law  invested  with  power  to 
iiffect  the  properlv  of  one  of  her  majesty's 
Htibjects,  is  bound  to  give  such  subject  an 
fipportunily  of  being  heard  before  it  pro- 
ceeds ;  and  that  that  rule  is  of  universal  ap- 
plication, and  founded  upon  the  plainest 
principles  of  justice."  Judge  Earl,  in  an 
i>luborate  opinion  of  the  court  of  appeals  of 
New  York  in  Stuart  v.  Palmer,  74  N.  Y. 
lOl,  80  Am.  Rep.  289,  said  :  "It  is  difficult 
to  define  with  precision  the  exact  meaning 
iiud  scope  of  the  phrase  'due  process  of  law. ' 
Any  definition  which  could  be  given,  would 
probably  fail  to  comprehend  all  the  cases 
to  which  it  would  apply.  It  is  probably 
wiser,  as  recently  stated  by  Mr.  Justice  Mil- 
ler, of  the  United  States  Supreme  Court, 
'to  leave  the  meaning  to  be  evolved  by  the 
gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for  decision 
^hall  require,  with  the  reasoning  on  which 
9uch  decisions  may  be  founded. '  Davidson 
J.  yew  Orleans,  96  U.  S.  104,  24  L.  ed.  619. 
It  may,  however,  be  stated  generally  that 
due  process  of  law  requires  an  orderly  pro- 
ceeding adapted  to  the  nature  of  the  case  in 
which  the  citizen  has  an  opportunity  to  be 
h(  ard,  and  to  defend,  enforce,  and  protect 
his  rights.  .  .  .  We  cannot  conceive  of 
due  process  of  law  without  this."  And, 
again  :  "  It  has  always  been  the  general  rule 
In  this  country,  in  every  system  of  a«»sess- 
ment  and  taxation,  to  give  the  person  to 
he  assessed  an  opportunity  to  be  heard  at 
S'lme  stage  of  the  proceeding.  That  'due 
process  of  law'  requires  this,  has  been  quite 
uniformly  recognized." 

The  case  of  Stuart  v.  Palmer,  supra,  arose 
under  the  act  of  the  general  assembly  of  New 
York,  passed  in  1869,  and  amended  in  1870, 
tntitled  "  An  Act  to  Lay  out,  Open,  and  Grade 
Atlantic  Avenue  in  the  Town  of  New  Lots, 
Kings  County."  The  act  provided  for  two 
iissessments, — one  for  the  damages  awarded 
tu  the  owners  of  the  land,  under  ^  3  of  the 
act  of  1869,  as  amended,  and  another  for  the 
expense  of  regulating,  grading,  etc.,  under 
fc^  4,  as  amended.  The  former  assessment 
was  to  be  made  and  confirmed  after  proper 
notice  to  and  hearing  of  the  parties  interested, 
'^he  latter  assessment  could  be  made  without 
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any  notice  to  or  hearing  of  any  person,  and 
was,  under  the  provisions  of  the  act,  made  a 
lien  upon  the  lands  upon  which  they  should 
be  assessed,  and  to  be  levied  and  collected  in 
the  same  manner  as  other  taxes  are  required 
by  law  to  be  collected.  Stuart,  upon  whose 
land  an  assessment  had  been  made  under  this 
act,  brought  his  action  against  Palmer,  col- 
lector of  the  taxes  of  the  town  of  New  Lors, 
to  vacate  the  assessment  as  a  cloud  upon  Lis 
title  to  the  land,  and  to  restrain  the  collector 
from  collecting  the  tax,  upon  two  grounds, 
one  of  which  was  that  the  assessment  bad 
been  made  without  any  notice  to  or  hearing 
of  him  or  other  property  owners.  The  opin- 
ion of  the  court  of  appeals  of  New  York, 
by  Judge  Earl,  as  stated,  held  the  act  un- 
constitutional, and  that  the  assessment  aod 
lien  thereof  was  void,  and  vacated  and  s^t 
it  aside  because  it  was  made,  levied,  and 
confirmed  without  any  notice  to  plaintiff  or 
other  property  owners  affected  by  it,  and 
that,  as  the  act  required  no  notice,  and  a 
provision  for  notice  could  not  be  implied,  it 
was,  in  effect,  to  deprive  the  owner  of  hi*- 
property  without  due  process  of  law :  citini: 
a  great  number  of  authorities  to  sustain  this 
conclusion.  Mr.  Justice  Field,  in  discusslDi: 
this  question  in  the  opinion  of  the  circuit 
court  of  the  United  States,  district  of  Cali- 
fornia (Santa  Clara  County  v.  Southern  P.  R. 
Co,  18  Fed.  Kep.  410),  says  :  "The  notice  to 
which  we  refer  need  not  be  a  personal  ciiH 
tion ;  it  is  sufl3cient  if  it  be  given  by  a  law 
designating  the  time  and  place  where  parties 
may  contest  the  justice  of  the  valuation.  As 
a  general  rule  only  a  statutory  notice  is 
given.  The  state  may  designate  the  kind  of 
notice  and  the  manner  in  which  it  shall  l)€ 
given.  All  that  we  assert,  or  have  asserted. 
IS  that  there  must  be  a  notice  of  some  kind 
which  will  call  the  attention  of  the  partit* 
to  the  subject,  and  inform  them  when  aod 
where  they  will  be  permitted  to  expose  any 
alleged  wrong  in  the  valuation  of  which  tbej 
may  complain.  It  was  with  reference  to  tht 
class  of  cases  where  values  are  to  be  found 
upon  evidence,  that  we  said  in  the  San  Mattv 
suit  that  notice  and  opportunity  t^)  be  htarc 
were  essential  to  the  validity  of  the  a.sseirs 
ment,  and  without  which  the  proceeding  b} 
which  the  taxpayer's  property  was  taker 
from  him  would  not  be  due  process  of  law." 
This  eminent  jurist  ^oes  so  far  as  to  say  tha 
to  exclude  the  operation  of  this  const! tut iona 
provision  in  matters  of  taxations  would  m* 
cessitate  a  limitation  by  implication  upon  th< 
broad  and  comprehensive  language  used.  >* 
as  to  make  it  read,  "Nor  shall  any  state  de 
prive  any  person  of  his  property  without  du< 
process  of  law,  except  it  be  in  the  form  i» 
taxation,"  and  adds  "that  the  power  of  op 
pression  by  taxation  is  not  thus  permitte<i 
He  also  says  "  that  the  contention  that  ther 
is  a  difference  in  the  law  as  to  notice  and  op 
portunity  to  be  heard  when  an  assessment  i 
made  for  local  purposes,  and  where  it  is  mad 
under  a  statute  providing  revenue  for  ih 
state,  is  without  foundation  ;"  that  "nothini 
is  better  established,  by  a  weight  of  aii 
thority  absolutely  overwhelming,  than  tha 
notice"  and  opportunity  to  be  heard  are  ir 
dispensable  to  the  validity  of  the  proceed 
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iDg."  This  case  afterwards  went  to  the 
United  Stales  Supreme  Court,  and  the  de- 
cision of  the  lower  court  was  affirmed,  Mr. 
Justice  Harlan  delivering  the  opinion, 
though  he  does  not  discuss  the  constitutional 
question  so  elaborately  argued  by  both  Mr. 
Justice  Field  and  Judge  Sawyer  in  the  lower 
court,  saying  that  it  was  unnecessary  to  do 
so,  as  the  judgment  could  be  affirmed  on  an- 
other ground. 

In  discussing  the  question  whether  the 
right  to  be  heard  in  tax  cases  is  a  right 
which  is  indefeasible  (Cooley,  Taxn.  1st 
ed.  265,  266),  Judge  Cooley  says:  "We 
should  say  that  notice  of  the  proceedings  in 
such  cases,  and  an  opportunity  for  a  hearing 
of  some  description,  were  matters  of  con- 
stitutional right.  It  has  been  customary  to 
provide  for  them  as  a  part  of  what  is  'due 
process  of  law*  for  these  cases ;  and  it  is  not 
to  be  assumed  that  constitutional  provisions, 
carefully  framed  for  the  protection  of  prop- 
erty, were  intended,  or  could  be  construed, 
to  sanction  legislation  under  which  officers 
mi^ht  secretly  assess  one  for  any  amount  in 
their  discretion,  without  giving  him  an  op- 
portunity to  contest  the  justice  of  the  assess- 
ment, it  has  often  been  very  pointedly  and 
emphatically  declared  that  it  is  contrary  to 
the  first  principles  of  justice  that  one  should 
be  condemned  unheard ;  and  it  has  also  been 
justly  observed  of  taxing  officers,  that  'it 
would  be  a  dangerous  precedent  to  hold  that 
any  absolute  power  resides  in  them  to  tax  as 
they  may  choose,  without  givine;  any  notice 
to  the  owner.  It  is  a  power  liable  to  great 
abuse, '  and  it  might  safely  have  been  added, 
it  is  a  power  that,  under  such  circumstances ; 
would  be  certain  to  be  abused.  'The  general 
principles  of  law  applicable  to  such  tribu- 
nals oppose  the  exercise  of  any  such  power. '" 
See  also  authorities  cited  in  notes  1,  2,  p. 
266.  Due  process  of  law  requires  that  he 
(the  land  owner)  shall  have  a  chance  to  in- 
terpose objection  to  the  validity  of  the  tax, 
or  to  the  contention  that  his  land  is  liable 
for  it,  or  to  the  manner  of  assessing  or  collect- 
ing it,  at  some  stage  of  the  proceedings, 
before  his  property  is  irrevocably  gone ;  and 
this  before  some  authority  competent  to  af- 
ford relief  in  case  of  invalidity  or  injustice. 
Mr.  Black,  in  note  to  case  of  Bmd  v.  iHngesa, 
8  C.  C.  A.  398. 

Counsel  for  appellee  cite,  in  support  of 
their  contention,  the  case  of  Davidson,  v.  New 
Orleans^  supra,  quoting  from  the  opinion  of 
Mr.  Justice  Miller,  in  which  he  says — sub- 
stantially what  is  said  by  Mr.  Dillon  in 
his  work  on  Municipal  Corporations  (pages 
930-932,  §  760)— "that  whenever,  by  the 
laws  of  a  state,  or  by  state  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  im- 
posed upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state  or  of  some 
more  limited  portion  of  the  community,  and 
those  laws  provide  for  a  mode  of  confirming 
or  contesting  the  charge  thus  imposed,  in 
the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceedings  in 
regard  to  the  property,  as  is  appropriate  in 
such  proceedings,  it  cannot  be  said  to  de- 
prive the  owner  of  his  property  without  due 
process  of  law,  however  obnoxious  it  may 
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be  to  other  objections.  So  the  determination 
of  the  taxing  district  and  the  manner  of  the 
apportionment  are  all  within  the  legislative 
power ;  and  whenever  the  law  operates  alike 
on  all  persons  and  property  similarly  sit- 
uated, equal  protection  cannot  be  said  to  be 
denied."  But  it  is  clear  to  my  mind  that 
this  does  not  sustain  appellee's  contention, 
as  the  court  there  declares,  in  plain  language, 
that  whenever  the  laws  there  discussed  pro- 
vide a  mode  for  contesting  the  charge  im- 
posed in  a  court  of  justice,  with  such  notice 
to  the  person,  or  such  proceedings  in  regard 
to  the  property,  as  are  appropriate  to  the  na- 
ture of  the  case,  then  they  do  not  deprive  a 
person  of  his  property  without  due  process 
of  law ;  thus  clearly  making  the  constitu- 
tionality of  the  law  dependent  upon  its  giv- 
ing notice  to  the  party  to  be  affected,  and  an 
opportunity  of  contesting  the  charge.  In 
every  case  that  I  have  been  able  to  examine 
which  has  gone  to  the  Supreme  Court  of  the 
United  States,  and  in  which  the  question 
under  consideration  was  considered,  that 
court  has  upheld  the  validity  of  the  laws 
upon  the  ground  that  notice  and  hearing  had 
been  provided  for,  or  held  the  laws  to  be  un- 
constitutional and  void  because  notice  to  the 
party  to  be  affected  and  an  opportunity  to 
be  heard  were  not  provided  for.  McMillen  v. 
Anderson,  95  U.  S.  37,  24  L.  ed.  335 ;  Da- 
vidson  V.  New  Orleans,  supra;  Hagar  v.  Recla- 
mation Dist.  No,  108,  111  U.  S.  701,  28  L. 
ed.  569 ;  Spencer  v.  Merchant,  125  U.  S.  345, 
31  L.  ed.  763 ;  WaUton  v.  Nevin,  128  U.  S. 
578-582,  32  L.  ed.  544-546 ;  Lent  v.  Tillson, 
140  U.  S.  316,  35  L.  ed.  419 ;  Paulsen  v. 
Portland,  149  U.  S.  30,  37  L.  ed.  637 ;  Pitis^ 
burg,  C.  C.  d  St,  L.  R.  Co.  v.  Backus,  154 
U.  S.  421.  88  L.  ed.  1031.  But  for  extend- 
ing the  discussion  of  this  question  to  too 
great  a  length,  if  such  is  not  already  the 
case,  innumerable  decisions  of  the  courts  of 
other  states  might  be  cited  and  reviewed, 
wherein  assessments  for  local  improvements 
were  held  to  be  void,  and  were  vacated,  be- 
cause made,  levied,  and  confirmed  without 
any  notice  to  property  owners  affected. 

We  come  now  to  consider  the  cases  that 
have  been  before  this  court  since  the  adop- 
tion of  the  14th  Amendment  to  the  Federal 
Constitution,  growing  out  of  assessments 
for  local  purposes.  They  are  Norfolk  City 
V.  Ellis,  26  Gratt.  224 ;  Sands  v.  Richmond, 
31  Gratt.  571,  31  Am.  Rep.  742 :  Richmond 
<fe  A.  R.  Co.  V.  Lynchburg,  81  Va.  473 ;  Green 
V.  Ward,  82  V  a.  324:  Davis  v.  Lynchburg, 
84  Va.  870,  and  Norfolk  v.  C/iamberlain,  89 
Va.  196.  In  neither  of  these  cases  was  the 
question  as  to  whether  the  assessment  was 
in  conflict  with  the  Federal  Constitution 
raised  or  discussed,  except  in  the  case  of 
Davis  V.  Lynchburg.  In  that  case,  Judge 
Lacy,  delivering  the  opinion  of  the  court, 
in  discussing  the  question  that  no  provision 
was  made  for  the  person  to  appear  and  con- 
test the  proceedings,  and  that  this  deprived 
him  of  his  property  without  due  process  of 
law,  says  that,  while  the  cases  cited  by 
counsel  (for  Davis)  held  that  the  ordinance, 
without  such  provision  for  notice,  was  un- 
constitutional,'yet,  as  an  original  question, 
it  was  "obvious  that  all  possible  notice  is 


388 


VlRGIKIA  SUFREH£  CoURT  OP  APPEALS. 


Feb.. 


given  bv  the  progress  of  the  work  itself, 
1411(1  under  our  "system  of  laws  every  citizen 
ii  held  charged  with  the  notice  of  the  public 
law. '-  In  the  abstract,  this  latter  proposition 
U  aound,  but  I  do  not  think  that  the  first 
cat)  be  maintained  upon  reason  or  authority. 
It  Is  not  enough  that  the  owners  of  the  prop- 
erty affected  by  a  local  assessment  may  by 
chiince  have  notice,  or  that  t^ey  may,  as  a 
nmUer  of  favor,  have  a  hearing.  The  law 
must  require  notice  to  them,  and  give  them 
li  right  to  a  hearing  and  an  opportunity  to 
be  lieard.  It  matters  not,  upon  the  question 
of  tlie  constitutionality  of  such  a  law.  Chat 
thv  assessment  has,  in  fact,  been  fairly  ap- 
portioned. The  constitutional  validity  of 
the  law  is  to  be  tested,  not  by  what  has 
btHm  done  under  it,  but  by  what  may,  by 
its  authority,  be  done.  The  legislature  may 
prescribe  the  kind  of  notice,  and  the  mode 
in  which  it  shall  be  given,  but  it  cannot 
dispense  with  all  notice.  Stuart  v.  Palmer, 
74  N.  Y.  188,  80  Am.  Rep.  289.  The  object 
of  the  Constitution  in  requiring  notice  and 
the  opportunity  to  be  heard  is  that  a  man 
may  be  able  to  protect  himself  from  wrong. 
What  opportunity  is  afforded  him  of  doing 
10  by  seeing  work  being  done  on  the  street 
in  front  of  his  property,  when  neither  be- 
fore nor  after  the  passage  of  the  ordinance 
it  he  given  an  opportunity  to  be  heard  as  to 
the  lej^ality  of  the  ordinance,  or  the  charge 
against  and  lien  upon  his  property  by  the 
work  being  done?  While  he  may  be  held 
charged  with  notice  i)f  a  public  law,  he  can- 
not be  held  so  charged  b^  a  law  that  is  un- 
couatitutional.  In  addition  to  the  fact  that 
the  question  of  **due  process  of  law,"  guar- 
autf^ed  by  the  Federal  Constitution,  was  not 
raised  or  discussed  when  the  case  of  Norfolk 
City  V.  Ellis,  supra,  was  decided  by  this 
court,  the  14th  Amendment  had  been  but  a 
few  years  before  adopted,  and,  so  far  as  I 
Jiave  been  able  to  fina,  no  case  had  been  de- 
cided by  either  a  state  or  Federal  court  at 
thiit  time,  in  which  this  question  was  raised  ; 
und  the  cases  relied  on  as  authority  by  Judge 
hitapk'S  for  the  decision  in  Ellis*  Case,  were 
cases  determined  before  the  adoption  of  the 
l4Lh  Amendment.  At  all  events,  none  of 
I  hem  are  decisive  of  the  question.  Upon 
this  question,  I  am  of  opinion  that,  where 
a  statute  (t.  e.  the  charter  of  a  municipal 
cor^ioration)  authorizes  an  assessment  of  any 
fi^n  of  the  costs  and  expenses  of  opening, 
cxteoding,  grading,  or  otherwise  improving 
ihe  streets  or  sidewalks  of  such,  corporation, 
vipou  the  land  or  lots  abutting  on  the  street 
oijened,  extended,  graded,  or  otherwise  im- 
proved, without  providing  for  a  notice  to 
Hit  (lerson  whose  property  may  be  affected 
by  ihe  assessment,  giving  such  person  an  op- 
pnftunity  to  appear  and  contest  the  legality, 
jusllce,  and  correctness  of  the  assessment  at 
iionie  stage  in  the  proceedings  before  the  as- 
KcssTuent  oecomes  final,  such  statute  is  in  con- 
tact with  the  14th  Amendment  to  the  Con- 
itUution  of  the  United  States,  and  that  an 
assessment  made  thereunder  is  void,  and  cre- 
ates no  lien  upon  his  property. 
The  validity  of  assessments  for  local  pur- 
es.  made  under  the  charters  and  ordinances 
*ie  cities  concerned,  was  fully  considered 
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and   decided   in  the  Virginia  cases  named 
above,  in  each  of  which,  with  the  exception 
of  Chamberlain* s  Case,  supra,  the  assessment 
was  declared  not  to  be  in  violation  of  ^  1  of 
article  10  of  the  state  Constitution  ;  the  right 
to  make  the  assessment  being  upheld  upon 
the  theory  of   benefits  to  the  abutting  lot 
owners.     Chamberlain* s  Case  was  typical  of 
that  class  referred  to  by  Judge  Staples  in  the 
opinion  of  this  court  in  Norfolk  City  v.  EUU, 
supra,  where  he  says,  **  I  do  not  mean  to  say 
that  cases  may  not  occur  of  such  gross  op 
pression  and  injustice  as  to  require  judicial 
interference ;"  and  the  decision  of  the  court, 
holding  that  the  assessment  on  Chamberlain  s 
land  or  lot  was  void,    was  on  this  ground. 
It  may  therefore  be  said  that  the  decisions  of 
this  court  uniformly  hold  that  an  assessment 
upon  abutting  lands  or  lots  to  meet  the  ex- 
pense of  improvements  to  the  street  in  front 
of  such  land  or  lots,  levied  according  to  bene- 
fits to  such  land  or  lots,  is  not  in  violation 
of  §  1  of  article  10  of  the  state  Constitution 
The  decisions  of  a  majority  of  the  courts  of 
the  other  states  of  the  Union  having  similar 
constitutional    provisions   are   to  the  same 
effect.     Among  them  are  the  states  of  New 
York,    Ohio,    Wisconsin,     Missouri,    Call 
fornia,    Kansas,    Connecticut,    New  Jersey, 
North  Carolina,  Louisiana,  Tennessee,  Iowa, 
Indiana,  Vermont,  and  South  Carolina.    Sef 
also  Burroughs,  Taxn.  pp.  467  et  seq.;  Elli- 
ott, Roads  £  Streets,  op.  369,  870,  and  ci tui- 
tion in  note  2;  2  Dill.*  Mun.  Corp.  pp.  911, 
912,  956.  Mr.  Burroughs  says  (on  page  369 1 : 
"It  is  but  just,  it  is  wel  1  reasoned,  to  compel 
the  land  owner,  who  gains  by  the  value  added 
to  his  land  by  the  improvement,  to  pay  that 
value,  rather   than   to  exact   it  from  those 
who  receive   no  direct  benefit.     It  detracts 
nothing  from  his  gain  that  others  profit  by 
the  improvement. "    So,  as  was  said  by  Judge 
Lacy  in  Davis  v.  LyncJiimrg,  supra,  **  we  can- 
not be  unmindful  of  the  salutary  principles 
stare  decisis,^  and  it  must   therefore  be  said 
that  it  is  well-settled  law  in  Virginia  that 
an  assessment  for  local   improvement,   such 
as  is  authorized  by  §  38  of  the  charter  ot 
Alexandria  city,  is  not  in  conflict  with  ^  1 
of  article  10  of  the  Constitution  of  Virginia. 
It  remains,    however,    to   be    determined 
whether  the  city  ordinances  of  Alexandria, 
under  which  the  assessment  was  made,  are  in 
conflict  with  the  charter  of  the  city,    and 
therefore  void.     As  will  be  readily  observed, 
the  thirty-third   section  of  the  charter  pn»- 
vides  for  an  assessment  upon  the  owners  of 
the  real  estate  benefited  (i.  e.  according   tc 
the  benefits  to  the  property  assessed  by  the 
improvements),  while  the  ordinances  of  thi 
city  provided,  and  the    assessment  in   this 
case  was  made,  according  to  the  proportion 
the  front  of  appellants*  ground  bears  to  tht 
front  of  all  the  lots  on  the  same  side  of  and 
binding  on  that  portion  of  Alfred  street  im 
proved.     In  other  words,  the  assessment  wai 
authorized  by  the  ordinances,    and  actually 
made,  according  to   the  frontage   of  appel 
lants,  and  not  according  to  the  benefits  u 
their  ground  by  the  improvements  to  Alfrei 
street.     Municipalities  having   no    inheren 
power  in  these  cases,  it  is  necessary  to  th< 
validity  of  their  action  that  they  keep  close Ij 
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to  the  authority  conferred.    Their  ordiDances 
and  resolutions  must  be  adopted  in  due  form 
of  law,  and  they  must  keep   within  them 
afterwards.    They  can   bind    the   taxpayer 
only  in  the  mode'  prescribed,  and  can  sub- 
stitute no  other.    This  is  the  general  prop- 
osition of  law  as  laid  down  by  Judge'Cooley 
in  his  work  on  Taxation  (2d  ed.  656).     In 
discussine  this  question,  Mr.  Burroughs  on 
Taxation~(§  148,    pp.    472,   473)  says:    **It 
will  be  noticed  that  the  questions  discussed 
in  this  section  are  totally  different  from  those 
in  §  147.     In  that  section  the  question  was 
as  to  the  power  of  ^he  legislature  to  adopt 
one  mode  in  preference  to  another ;  here  the 
question  is,  when  the  legislature  has  dele- 
gated the  authority  to  cities  or  towns  to  as- 
sess the  expense  on  the  lots  or  property  bene- 
fited, whether  such   a  delegation  of  power 
limits  the  municipal  authorities  as  to  the 
mode  of  making  the  assessment,  or  whether, 
having  such  authority,  they  may  select  the 
mode  of  apportioning  the  expense,  and  im- 
pose  it  by   the   front  foot,  square  foot,  or 
value,  just  as  the   legislature  might  have 
done.     The  weight  of  authority  and  of  the 
analogies  of  law  are  decidedly  that  such  a 
delegation  limits   the   municipal    authori- 
ties to  the  mode  of  assessment  according  to 
the  benefits  conferred  by  the  improvement. 
.     .     .     No  case  can  be  found,  it  is  believed, 
in  which  an  assessment  not  according  to  the 
benefit  conferred  has  been  sustained,   when 
the  delegation  of  authority  was  to  assess  on 
the    property    benefited."    He   then    adds; 
"The  case  of  Norfolk    City  v.   EllU.  supra, 
which    is    seemingly  opposed    to  this    po- 
sition, does  not  discuss  this   question.     It 
merely  discusses  and    decides  the  general 
question  that  an  assessment  by  the  front  foot 
is  not  void,  and  even  in  that  case  it  is  said 
that  there  should  be  a  remedy  for  cases  of 
hardship  by  appeal  to  the  council  for  abate- 
ment. **    In  this  section  (148)  the  writer  does 
say  that  "  in  Pennsylvania,  however,  a  gen- 
eral delegation  of  authority  'to  make  rules 
and  regulations  and  keep  streets  in  repair, 
and  to  collect  a  tax  for  that  purpose,*  was 
considered  sufficient  to  sustain  an  assessment 
by  the  front  foot."    Here  the  statute  dele- 
gating the  authority  was  considered  broad 
enough  to  confer  upon  the  city  authorities 
the  power  to  select  the  mode  of  assessment. 
It  may  also  be  said,  with  reference  to  Ellis' 
Case,  supra,  that  the  assessment  was  made 
under  a  provision  of  the  charter  of  Norfolk 
city,  which  conferred  upon  the  council  of 
the  city  authority  to  raise  annually,  by  taxes 
and  assessments,  such  sums  of  money  as  they 
might  deem  necessary  to  defray  the  expenses 
of  street  improvements,  and  in  such  manner 
as  they  should  deem  expedient. 

Whether  an  assessment  by  the  front  foot, 
t.  e,  according  to  the  frontage  on  the  street 
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improved,  where  the  charter  expressly  au- 
thorizes this  to  be  done,  or  is  broad  enough 
to  plainly  confer  upon  the  city  the  power  to 
select  the  mode  of  assessment,  would  be  a 
valid  assessment,  I  express  no  opinion,  nor 
as  to  whether  an  assessment  upon  the  land  or 
the  lots  abutting  on  a  street  improved  for  the 
entire  costs  of  improvements  would  be -valid, 
as  a  decision  of  these  questions  is  not  neces- 
sary in  this  case.  The  question  here  is, 
as  we  have  seen,  whether  the  ordinance  by 
which  the  assessment  is  per  frontage  is  au- 
thorized b^  §  33  of  the  charter  of  Alexandria, 
which  section  authorizes  an  assessment  on 
the  property  benefited,  and  clearly  means, 
I  think,  that  the  assessment  is  to  be  made 
in  accordance  with  the  peculiar  benefits  ac- 
cruing to  the  property  assessed  by  reason  of 
the  improvements, — certainlv  not  in  excess 
of  such  benefits.  Upon  the  theory  of  benefits 
rest  all  of  the  decisions  of  this  court  and  of 
other  courts  upholding  assessments  of  this 
character,  and  upon  this  theory  alone  are  they 
looked  upon  with  favor  by  text  writers ;  nor 
can  they,  upon  reason  and  sound  principles 
of  justice,  be  justified  upon  any  other  theory. 
All  of  the  authorities  maintain  that,  when 
the  power  to  levy  such  assessments  is  dele- 
gated by  the  legislature  to  a  municipal  cor- 
poration, the  act  must  be  strictly  construed, 
and  that  the  city  authorities  must  keep 
closely  within  its  provisions.  To  this  effect 
are  the  decisions  of  the  court  in  Green  v. 
Ward,  supra,  and  Kirkham  v.  Russell,  76 
Va.  956.  '  Strike  out  the  element  of  benefit 
and  a  special  assessment  loses  its  foundation. 
Elliott,  Roads  &  Streets,  d.  405;  Asberry  v. 
Roanoke  (Va.)  22  8.  E.  361.  It  may  be  that 
the  assessment  upon  the  property  of  ap- 
pellants per  front  foot  does  not  exceed  the 
peculiar  benefits  to  their  property.  They 
deny  that  it  has  been  benefited  at  all  and 
there  is  no  proof  on  the  subject ;  but  this  is 
immaterial  to  a  decision  of  the  question  here. 
It  is  clear  to  my  mind  that,  where  the  statute 
confers  this  power,  and  limits  its  exercise 
to  the  benefits  by  the  improvements  to  the 
property  assessed,  or  is  not  broad  enough  to 
be  considered  as  by  fair  intendment  to  confer 
upon  the  authorities  of  the  city  the  power  to 
select  the  mode  of  assessment,  an  assessment 
per  frontage  is  an  unwarranted  assumption 
of  benefits,  and  does  not  meet  the  require- 
ments of  the  statute,  but  is  in  conflict  there- 
with. 

For  the  foregoing  reasons,  T  am  of  opinion 
that  the  decree  of  the  Corporation  Court  of 
the  City  of  Alexandria  overruling  appellants' 
demurrer  to  the  bill  filed  in  this  cause  was 
erroneous,  and  should  be  reversed,  and  that 
this  court  should  enter  such  decree  as  the 
Corporation  Court  ought  to  have  entered, 
sustaining  the  demurrer,  and  dismissing  the 
bill. 
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The  cbrsinflT*  abuse,  and  maltreatment 
of  a  person  by  an  agpent  of  an  express 

company  imniediately  after  refundinfir  to  such 
person  overcbarfree  which  he  bad  come  to  the 
office  to  obtain,  and  the  delivery  of  a  receipt 
therefor,  are  part  of  the  res  geMm  and  make  the 
company  liable  for  the  tort. 

(January  0, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Coahoma  County  in 
fnvor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  abuse  of  plaintiff  when  he 
T^  ent  to  defendant's  office  to  transact  certain 
business.     Reiersed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Cook  Sb  Yer^er  for  appellant. 

Mr,  D.  A.  Scott,  for  appellee : 

It  cannot  be  said  with  any  reason  that  the 
appellee  was  under  any  obligation  whatever  to 
protect  the  appellant  from  the  wilful  abuse  or 
insult  of  its  agent;  and  this,  too,  notwithstand- 
ing the  fact  that  the  alleged  injury  or  action- 
able language  was  used  by  the  appellee's  agent 
m  its  otflce.  Unmistakably  when  this  agent 
thus  acted  towards  appellant  he  was  acting, 
not  within  the  line  of  his  duty  nor  within  the 
«(ope  of  his  employment,  but  evidently  in  di- 
rect violation  of  his  duties  to  his  principal,  and 
to  that  extent  violated  his  obligation  to  his 
principal.  And  if  any  liability  whatever  was 
incurred  by  this  wanton  act  of  his,  it  was  a 
personal  liability,  and  not  one  for  which  the 
court  will  hold  the  appellee  to  account. 

M'Manvs  v.  Crickett,  1  East,  106. 

The  master's  responsibility  is  not  the  motive 
of  the  servant,  but  whether  that  which  he  did 
IV as  something  which  his  employment  con- 
ti  mplatcd,  and  something  which  if  he  did  it 
wilfully  he  might  do  in  the  employer's  name. 

Cooley,  Torts,  536;  Williams  v.  Pullman 
Pitlace  Car  Co.  40  La.  Ann.  87. 

When  the  a^ent,  acting  in  the  capacity  be- 
st owed  upon  him  by  the  corporation,  and  in  dis- 
charge of  some  duty^  or  employment  directed 
by  the  employer  or  incidental  to  his  situation, 
does  an  act  that  causes  damage,  the  corpo- 
ration is  responsible.  But  where  the  agent  does 
uny  act  of  his  own  free  will,  without  reference 
to  his  functions  as  an  agent,  the  corporation 
is  not  responsible. 

Ettitig  V.  Commercial  Bank,  7  Rob.  (La.) 
459:  Dyer  v.  Hieley,  28  La.  Ann.  6;  Pierce, 
Railroads,  279;  Field,  Corp.  $5§  524,  623;  Isaacs 
V.  Third  Are.  11  Co.  47  N.  Y.  122,  7  Am. 
Rep.  418;  Eransville  d-  C.  R.  Co.  v.  Bauyn,  26 
Ind.  72;  Floicer  v.  Pennsylvania  R.  Co.  69  Pa. 
210.  8  Am.  Rep.  251. 

Forjlhe  acts  of  the  agent  or  servant  wilfully 
and  intentionally  done  without  command  or 
authorization  of  the  master,  the  servant  is  liable 
and  the  master  is  not. 

NoiE.— As  to  liability  of  master  for  assaults  by 
rvant,  see  wofc  to  Davis  v.  Uougrhtelin  (Neb.)  14 
R.  A.  737. 
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Story,  Agency,  456;  2  Kent,  Com.  margiDal 
notes,  259,  260;  Addison,  Cont.  635;  1  Smith. 
Lead.  Cas.  Hare  &  Ws  notes,  p.  560;  F>Mer 
V.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec.  168; 
Ed  wardfe,  Bailm.  318, 319;  Angell,  Carr.  ^^  541. 
604;  Richmond  Tump,  Co.  v.  VanderbiU.  1 
Hill,  480;  Uibbard  v.  Aei/J  T(/rk  db  E.  R,  Co. 
15  N.  Y.  455;  Cox  v.  Keahey,  36  Ala.  340,  76 
Am.  Dec.  325;  Wright  v.  Wilcox,  19  Wend. 
343,  32  Am.  Dec.  507;  MuckU  v.  Ro€he$ter  H 
Co,  79  Hun,  32;  Chicago  Consol.  BoUling  Co. 
V.  McOinnis,  51  111.  ^pp.  325;  Maytr  v. 
T/iompson- Hutchison  Bldg,  Co.  (Ala.)  28  L.  R 
A,  433. 

A  master  is  not  liable  for  the  acts  of  a 
servant  committed  outside  of  the  line  of  his 
duty. 

WesternU,Teleg.  Co.  v.  Mullins(St\i.)  62  X. 
W.  880;  Georgia  R.  &  Bkg.  Co.  v.  Wood,  W 
Ga.  124;  McCoy  v.  McKowen,  26  Miss.  4S7.  39 
Am.  Dec.  264;  Harris  v.  Nicholas,  5  3IuDf. 
483;  New  Orleans,  J.  d  O.  N,  R.  Co.  v.  Harn 
son,  48  Miss.  112;  Alabama  db  K.  R.  Co.  v. 
McAfee,  71  Miss.  70;  Alabama  G.  S.  R.  Co.  v. 
Harris,  71  Miss.  74. 

Whitfield*  J. ,  delivered  the  opinion  of 
the  court : 

Plaintiff  had  been  made  to  pay  an  over 
charge  on  express  matter  from  Clarksdale  to 
Tulwiler,  in  this  state,  by  the  local  agent 
of  appellee,  and  the  general  agent  had  been 
seen,  and  stated  that  the  matter  would  l>e 
arranged.  Plaintiff  saw  the  local  agent 
about  it  on  December  25,  but  was  put  off. 
Subsequently,  the  declaration  avers,  -said 
plaintiff,  on  or  about  the  first  day  of  January, 
1895,  went  to  the  ottice  of  said  express  com- 
pany, upon  business  with  said  company, 
when  said  agent  of  said  company",  in  charge 
of  the  otiice,  informed  plaintiff  that  he  then 
and  there  desired  to  refund  to  plaintiff  tlie 
said  overcharge,  and  did  then  and  there  pay 
to  plaintiff  said  overcharge,  and  required 
plaintiff  then  and  there  to  sign  a  receipt  for 
same,  and  when  the  said  plaintiff  signed  and 
delivered  said  receipt  to  said  agent,  the  said 
agent  did  then  and  there,  immediately  upon 
the  reception  of  said  receipt,  and  while 
plaintiff  was  there  in  the  office  of  said  com- 
pany, wilfully,  wantonly,  oppressively,  and 
wrongfully  curse,  abuse.* insult,  and  maltreat 
plaintiff,  because  plaintiff  had  demandini 
and  received  from  said  company  said  over- 
charge," etc.  The  old  doctrine  of  M'Mami* 
V.  Crickett,  1  East,  106,  that  the  master  is 
never  liable  for  the  wilful  or  malicious  act 
of  his  servant  (like  the  early  doctrine  thai 
a  corporation  was  never  so  liable,  which 
latter  doctrine  arose  out  of  the  early  mis- 
conception of  the  nature  of  a  corporation. 
See  5  Thomp.  Corp.  §§  6275,  6277.  62^), 
6298)  has  long  since  been  repudiateii. 
Cowen,  J.,  put  the  whole  argument  for  the 
opposite  view  in  a  single  sentence  when  he 
said,  in  Wright  v.  Wilcox,  19  Wend.  343, 
32  Am.  Dec.  507,  that  **thc  dividing  line 
was  the  wilfulness  of  the  act."  But  the 
whole  argument  against  liability,  on  such 
reasoning,  is  definitely  and  conclusively 
answered    in   Thompson    on    Corporations. 
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where  the  whole  question  is  exhaustively 
treated.  Says  this  author,  in  section  6298 : 
"The  courts  which  have  so  ruled  have  pro- 
<;eeded  on  the  theory  that  authority  from  the 
master  to  the  servant  to  commit  a  wilful 
wron^  or  a  crime  will  not  be  implied,  and 
that  the  servant,  when  so  acting,  will  therein 
be  deemed  to  act,  not  for  his  master,  but 
for  himself.  If  he  makes  use  of  <his  master *8 
property  in  committing  this  wrong,  he  will 
be  deemed,  according  to  the  fantastic  rea- 
soning of  Lord  Eenyon,  in  M' Mantis  v. 
CHckett,  borrowed  from  Rolie's  Abridg- 
ment, to  have  acquired,  for  the  time  being. 
A  special  property  therein.  The  fallacy  of 
,  this  reasoning  was,  that  it  made  a  certain 
mental  condition  of  the  servant  the  test  by 
which  to  determine  whether  &e  was  acting 
about  his  master's  business  or  not.  More- 
over, with  respect  of  all  intentional  acts 
done  by  a  servant  in  the  supposed  furtherance 
-of  his  master's  business,  it  clothed  the  mas- 
ter with  immunity  if  the  act  was  right, 
because  it  was  right ;  and  if  it  was  wrong, 
it  clothed  him  with  a  like  immunity  because 
it  was  wrong.  He  thus  got  the  benefit  of 
all  his  servant's  acts  done  for  him,  whether 
ri^ht  or  wrong,  and  escaped  the  burden  of 
all  intentional  acts  done  for  him  which  were 
wrong.  Under  the  operation  of  such  a  rule, 
it  would  always  be  more  safe  and  profitable 
for  a  man  to  conduct  his  business  vicariously 
than  in  his  own  person.  He  would  escape 
liability  for  the  consequences  of  many  acts 
connected  with  his  business,  springing  from 
the  imperfection  of  human  nature,  l^cause 
done  by  another,  for  which  he  would  be  re- 
sponsible if  done  by  himself.  Meanwhile 
the  public,  obliged  to  deal  or  come  in  con- 
tact with  his  agents,  for  intentional  injuries 
done  by  them,  might  be  left  wholly  without 
redress.  ...  A  doctrine  so  fruitful  of 
mischief  could  not  long  stand  unshaken  in 
An  enlightened  system  of  jurisprudence." 
And  he  states  that  it  is  repudiated  bj  emi- 
nent text  writers,  and  the  ^reat  weight  of 
modern  authority,  citing  quite  fully  the  au- 
thorities to  date.  He  then  clearly  shows 
the  true  test  to  be,  not  whether  the  act  was 
■committed  in  pursuance  of  orders  from  the 
master  or  against  orders,  whether  the  master 
ratified  or  not,  whether  the  tort  was  wilful 
und  malicious  or  not,  but  whether,  and  solely 
whether,  the  act  constituting  the  tort  was 
>done  in  the  master's  business.  As  well  said 
in  Passenger  R.  Co,  v.  Young,  21  Ohio  St. 
518,  8  Am.  Rep.  78 :  "If  the  nature  of  the 
injurious  act  is  such  as  to  make  the  master 
.liable  for  its  consequences,  in  the  absence 
of  the  particular  intention,  it  is  not  perceived 
how  the  presence  of  such  intention  can  be 
held  to  excuse  the  master."  Sections  6299- 
6316,  inclusive.  He  also  clearly  points  out 
that  the  rule  is  not  one  of  logic,  but  of  public 


policy  and  necessity, — a  view  concurred   in 

by  Judge  Andrews  in  Biggins  v.   Waterrliet 

ump.  dk  B.  Co.  46  N.  Y.,  at  page  27,    7 


t|y  Judge  Andrews  in  Biggins  v.  Waterrliet 
Tu\    ^      '    -    -  -  ^     —    - 

Am.  Rep.  293,  the  reasoning  in  which  case, 
and  in  Bounds  v.  Delaware,  L.  d  W.  B.  Co. 
64  N.  Y.  129,  21  Am.  Rep.  597,  is  un- 
answerable. To  the  same  effect,  see  Palmeri 
v.  Manhattan  B.  Co,  133  N.  Y.  261,  16  L.  R. 
A.  136 ;  Cooley,  Torts,  p.  626  (1)  ;  Mechem, 
«1  L.  R.  A. 


Agency,  §§  740,  741,  and  the  authorities 
cited  by  these  writers.  Judge  Thompson  is 
not  alone  in  his  criticism  of  M'Manus  v. 
Orickett,  supra.  Chief  Justice  Ryan,  in 
Craher  v.  Chicago  d  JS.  W.  B.  Co.  36  Wis,  657, 
17  Am.  Rep.  604,  points  out  the  fact  that  if' - 
Manus  v.  Crickett  rested  on  Middletan  v. 
Fowler,  1  Salk.  282,  the  only  case  cited  in 
its  support,  and  that  that  case  was  not  a 
case  of  malice,  but  of  negligence ;  and  said, 
with  great  pertinence  and  power,  that  "one 
emploving  another  in  good  faith,  to  do  his 
lawful  work,  would  be  as  little  likely  to 
authorize  negligence  as  malice,"  and  that 
"either  would  be  equally  dehors  the  employ- 
ment. "  See  also  American  Exp,  Co.  v.  Patter- 
son, 73  Ind.  430 ;  SoutJiei^  Exp.  Co,  v.  Fitzner, 
59  Miss.  581 ;  Williams  v.  Planters'  Ins,  Co, 
57  Miss.  759,  34  Am.  Rep.  494. 

It  thus  appears  that  M' Manus  v.  Crickett 
is  not  now  law.  Counsel  for  appellee  relies 
upon  and  cites  this  case  and  the  cases  of 
McCoy  V.  McKowen,  26  Miss.  487,  59  Am. 
Dec.  264,  and  New  Orleans,  J.  d  G.  iV.  B. 
Co.  V.  Harrison,  48  Miss.  112,  12  Am.  Rep. 
356.  It  is  true  that  both  these  cases  are  based 
on  M' Manus  y.  Crickett.  It  is  also  true  that 
both  expressly  declare  that  "it  is  immaterial 
whether  or  not  the  tortious  act  be  committed 
while  the  agent  is  engaged  in  the  rightful 
business  of  his  employer,  which  he  is  attend- 
ing to  by  his  direction ;  for  if  he  transcends 
his  authority  while  so  engaged,  his  acts  do 
not  bind  his  employer  unless  sanctioned  bv 
him, "  thus  declaring  immaterial  that  whicn 
is  the  very  test  of  liability  in  this  class  of 
cases.  So  far  as  this  declaration  is  con- 
cerned, these  cases  are  hereby  overruled  ex- 
pressly, that  they  may  not  further  mislead. 
They  have  been  practically  overruled  by  re- 
peated subsequent  decisions  of  this  court. 
Williams  v.  Planters*  Ins.  Co.  supra.  As  to 
New  Orleans,  J,  &  0.  iV.  B.  Co.  v.  Harrison, 
supra,  it  is  correctlv  said  by  Judge  Thompson 
(sec.  6300,  bottom' of  page  4929),  that  ^the 
true  reason  of  the  decision  was,  not  that  the 
act  was  wilful  or  malicious,  but  that  it  was 
plainly  outside  of  the  line  of  duty  of  the  serv- 
ant." 

But  it  is  urged  that,  however  applicable 
this  doctrine  may  be  to  carriers  of  passen- 
gers, it  is  not  applicable  to  an  express  com- 
pany. Doubtless,  there  is  a  difference  in  the 
extent  of  the  application  of  the  principle, 
as  between  carriers  of  passengers  and  express 
companies,  measured  exactly  by  the  differ- 
ence in  the  things  done  by  them  in  the  dis- 
charge of  their  duties,  respectively.  But 
the  principle  applies  to  both.  An  express 
company  does  not  transport  passengere,  and 
cannot  be  made  liable,  as  a  carrier  of  pas- 
sengers might,  for  wilful  torts  committed  by 
its  agent  on  passengers  In  their  transporta- 
tion ;  but  it  keeps  offices  for  the  transaction 
of  its  proper  business,  a  business  calling  to 
its  offices  every  day  thousands  of  citizens, 
and  in  its  dealing  with  its  customers  In  Its 
offices,  in  its  business,  it  is  bound,  in  Judge 
Story's  language,  "for  respectful  treatment 
and  for  decency  of  demeanor. "  It  is  impossi - 
ble  to  say,  on  the*  allegations  of  this  declara- 
tion, that  the  tort  committed  immediately 
upon  the  delivery  of  the  receipt  to  the  agent. 
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Bad  because  of  the  demand  for  the  refunding 
of  what  was  plaintiff's  conceded  due,  was 
so  Beparated  in  time  or  logical  sequence  as 
not  to  have  been  an  act  done  in  the  master's 
business.  The  whole  transaction  occurred 
ill  the  shortest  time,  and  was  one  continuous 
and  unbroken  occurrence.  The  cursing  and 
ji busing  and  maltreatment  were  all  admin- 
isttred  in  connection  with  the  taking  of  the 
receipt,  and  immediately  upon  its  delivery, 
and  because  of  the  demand  for  his  rights  in 
that  matter,  and  while  plaintiff  was  in  ap- 
pul  lee's  office  to  transact,  and  transacting, 
tilts  very  business.  What  was  said  and  done 
tiius  immeiliately  upon  the  delivery  of  the 
r<;ceipt  was  part  of  the  res  gestfp.  As  well 
said  by  Judge  Thompson,  in  his  Com- 
ruentaries  on  Corporations  (sec.  6299,  top  of 
page  4928)  :  "In  this  view,  even  under  the 
fiiodern  doctrine,  the  acts  and  declarations  of 
the  servant  or  agent,  tending  to  show  h}s 
state  of  mind  at  the  time  of  the  act  com- 
plained of,  would  be  admissible  in  evidence 


as  part  of  the  rei  gesUw. "  We  have  heretofore 
quoted  from  the  masterly  opinion  of  Judee 
Andrews  in  Round$  v.  Delaware,  L.  A  U. 
B.  Co.  64  N.  Y. .  at  page  186,  in  lUinm  C. 
E.  Co.  V.  Latham  (Miss. )  16  So.  757,  to  show 
when  in  this  character  of  case  the  corporation 
would  not  be  liable.  Complementary  to  that, 
we  close  this  opinion  with  the  words  of  the 
same  great  judge,  in  the  same  case,  at  p&?e 
184,  64  N.  Y.,  to  show  here  a  case  of  lia- 
bility: "  The  master  who  puts  the  servant  in 
a  place  of  trust  or  responsibility,  or  com- 
mits to  him  the  management  of  his  buslDcss 
or  care  of  his  property,  is  justly  held  re- 
sponsible when  the  servant,  through  lack  of 
judgment  or  discretion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  passion 
aroused  by  the  circumstances  and  the  oc 
casion,  goes  beyond  the  strict  line  of  his  duty 
or  authority  and  inflicts  an  unjustifiable  in 
jury  upon  another." 

lieversedf    demurrer  overruled,   and  cause 
remanded. 


TEXAS  SUPREME  COURT. 


WACO  WATER  &  LIGHT  CO.,  Appt., 

V. 

City  of  WACO  et  al. 
(86  Tex.  6dl.) 

Ttie  "very  question  to  be  decided** 
which  is  required  to  be  certified  by  the 
court  of  civil  appeals*  under  the  Texas 


statutes,  is  act  presented  by  a  oertlflcate  of  the 
question  whether  or  not  a  demurrer  should  rt- 
sustained  to  plalntifTs  petition. 

(May  10, 1804.) 

CERTIFICATION  by  the  Court  of  Civil  Ajv 
peals  for  the  Third  Supreme  Judicial  Dis 
trict  for  the  opinion  of  the  Supreme  Court  of 


Note.— l>e/lni/cne«8  o/  qu^tionio  he  certified. 

The  practice  of  certifyfog:  questions  to  a  higher 
vmiTt  for  decision  pendinflr  the  beariniir  io  the  lower 
r-iurt  without  takinfr  up  the  whole  case  for  review 
Siimaa  to  have  origrlnated  in  the  statutes  governintj: 
»uch  practice  in  the  Federal  courts  in  this  country. 
Tlif  practice  has  been  more  or  less  fully  adopted 
lit  Mveral  of  the  states,  but  must  be  distingruished 
r  rum  the  reportlntj  or  reservation  of  a  whole  case 
tfy  a  single  justice  for  the  opinion  of  the  whole 
ruiirt  or  by  a  lower  court  for  the  opinion  of  a 
iil^her  one  which  has  t>een  practiced  in  England 
litui  in  some  states  in  this  country-  The  proper 
prnctice  as  to  the  form  of  the  question  to  be  certi- 
Ueil  has  been  very  fully  settled  by  the  Supreme 
rotirtof  the  United  States,  and  such  decisions  will 
doubtless  be  regarded  as  authoritative  in  states 
which  have  adopted  the  practice. 

The  whole  ca»e  miuft  not  he  fent  up. 

If  the  Judges  divide  on  the  whole  caise,and  not 
on  one  or  more  points  contained  in  It,  thesuprenie 
t'Ourt  will  not  take  Jurisdiction  of  theoase.  Saun- 
ders V.  Gould,  29  U.  S.  4  Pet.  892,  7  L.  ed.  8»7. 

If  the  whole  record  of  the  case  is  sent  up  with  a 
Btutement  that  the  Judges  have  differed  In  opinion, 
with  no  statement  as  to  what  the  point  of  differ- 
ence is,  the  supreme  court  will  not  take  Jurisdic- 
tion of  the  case.  Wolf  v.  Usher,  28  U.  S.  8  Pet.  289. 
7  L.  ed.  675. 

The  provision  for  certificates  of  division  In  opin- 
io d  is  meant  to  meet  a  case  where,  two  Judges 
£jcting.  a  clear  and  distinct  pro{)osition  of  law,  ma- 
-srlai  to  the  case,  arises,  on  which,  dllfering  in 

Jnion,  they  may  make  such  a  certificate  as  will 

ible  the  supreme  court  to  decide  the  question. 
L.  R.  A. 


If  in  reality  more  than  one  question  occurs  thv> 
may  be  embraced  in  the  certificate;  but  where  it  w 
apparent  that  the  whole  case  is  presented  to  tb«' 
supreme  court  for  decision  with  all  its  prtjp-*'!- 
tlons  of  law  and  fact,  the  case  will  be  dismis-****}. 
Waterville  v.  Van  Slyke,  11«  D.  8.  699,29  L.  ed.  T^J. 

The  whole  case  must  not  be  brought  up.  Wt-«(h 
v.  New  England  Mortg.  Co.  106  U.  S.  605, 27  L.  e<L  ff' 

A  certification  of  the  whole  case  pro  forma  do-^ 
not  confer  Jurisdiction.  Webster  v.  Cooper,  51 1'. 
S.  10  How.  54, 18  L.  ed.  825. 

The  case  cannot  he  splU  up  into  distinct  p*Ant9  to  t-ih' 
up  wJwlc  catte. 

The  whole  case  cannot  be  certified  by  gpiittiot 
it  up  Into  several  distinct  questions.  Jewell  v 
Knight,  123  U.  S.  482,  81  L.  ed.  192;  Smith  v.  Craft 
123  U.  S.  436,  31  L.  ed.  267. 

United  States  v.  Giles,  13  U.  S.  9  Cranch,  212,  3  L 
ed.  708,  was  an  action  on  a  maisbars  bond  foi 
money  alleged  to  have  l)een  converted  by  him  i^ 
his  own  use.  The  Jury  found  the  facts  and  asse:^:^ 
the  damages  conditionally  upon  each  of  theaUigt*^ 
breaches,  leaving  It  to  the  court  to  say  whether  o 
not  there  had  been  a  breach  of  the  bond.  Th* 
court  being  divided  in  opinion  certified  to  the  «u 
preme  court  that  they  were  opposed  upon  allth- 
points  submitted  by  the  special  verdict  and  cvrti 
fied  the  disagreement  to  the  supreme  court.  Tb< 
court  ruled  that  the  points  on  which  the  Judgf 
were  divided  were  too  Imperfectly  stated  to  enabl 
the  court  to  form  an  opinion,  and  remanded  tb 
case.  The  ohrcuit  court  then  certified  that  the 
were  opposed  upon  ten  questions,  and  procettli^ 
to  stale  them  in  order,  as  to  whether  judgmen 
should  be  given  for  plaintiff  or  defendant  u|hv 
each  of  the  breaches  assigned.    The  supreme  coui 
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Waco  Watbb  &  Light  Co.  v.  Waco. 


questions  arising  upoD  the  appeal  of  plaintiff 
from  a  judgment  of  the  District  Court  for 
McLennan  County  in  favor  of  defendants  in 
aD  action  brought  to  enjoin  the  collection  of  a 
tax  levied  upon  plaintiff's  property.  Dis- 
mimd. 

The  facts  are  stated  in  the  opinion. 

Mmr9.  Richard  I.  Monroe  and  Wil- 
liam B.  Herd  for  appellant. 

Memrs.  L.  C«  Alexander  and  James  A. 
Harrison  for  appellees. 


Stajrton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  statute  provides  that  '*  whenever,  in 
any  case  pending  before  the  court  of  civil  ap- 
peals, there  should  arise  an  issue  of  law 
which  said  court  should  deem  it  advisable  to 
present  to  the  supreme  court  for  adjudica- 
tion, it  shall  be  the  duty  of  the  presiding 
judge  of  said  court  to  certify  the  very  question 
to  be  decided  to  the  supreme  court,  and  during 
the  pendency  of  the  decision  by  the  supreme 


proceeded  to  consider  the  questionn  in  that  form 
and  decided  the  case  upon  that  oertiflcation. 
But  in  later  cases  ttiat  practice  was  disrevarcled. 

The  subrolasiOQ  of  the  case  in  distinct  points 
which  in  fact  cover  the  whole  case  will  not  be  suf- 
flcicnt  to  cause  the  supreme  court  to  take  jurisdic- 
tioD  if  by  doioff  so  it  would  exercise  orifrinal  rather 
than  appellate  Jurisdiction.  White  v.  Turk,  97  U. 
S.12Pet288.9L.ed.  1089. 

The  principle  involved  in  the  objection  to  actiner 
on  several  points  which  dispose  of  the  whole  case 
15  not  that  the  whole  case  may  not  properly  be  dis- 
P^^eed  of  by  a  decision  on  what  is  certifled,  but  that 
the  division  must  in  substance  be  not  on  several 
questions  arising  in  various  stagres  of  the  case  and 
some  of  them  anticipated  and  presented  so  as  to 
cover  the  whole  case.  United  States  v.  Chicago, 
48  r.  8.  7  How.  185, 12  L.  fed.  60). 

The  mere  fact  that  the  certificate  is  divided  into 
points  will  not  suffice  If  it  is  evident  that  the  whole 
case  is  thereby  sent  up.  Nesmith  v.  Sheldon,  47  U. 
S.  6  How.  4L  12  L.  ed.  885. 

The  whole  case  cannot  be  brought  before  the  su- 
preme court  by  splitting  it  up  into  fragments  so 
as  ro  procure  the  opinion  ot  the  supreme  court  be- 
fore the  trial  of  the  case  in  the  lower  court. 
Cnited  States  v.  Hall,  131  U.  S.  51,  38  L.  ed.  97; 
United  States  v.  Rellly,  131  U.  8.  58,  33  L.  ed.  75. 

But  the  fact  that  the  questions  are  several  in 
number  and  involve  the  whole  case  will  not  de- 
ft^t  the  jurisdiction  if  they  arise  at  one  time,  at 
one  stage  in  the  cause,  and  involve  littJe  beyond 
one  point.    United  States  v.  Chicago,  mvra. 

The  importance  of  the  question  is  immateriai. 

In  some  of  the  earlier  cases  a  practice  was  rec- 
ognized  of  permitting  difficult  questions  to  be  sent 
up  pro  forma,  but  this  practice  was  subsequently 
discontinued  and  the  court  refused  to  consider 
nich  cases. 

In  Jones  v.  Van  Zandt,  46  U.  S.  6  How.  215, 12  JU 
ed.  122.  it  is  said  the  questions  extend  to  the  unu- 
sual number  of  fourteen;  not,  however,  that  the 
preriding  Judge  in  the  circuit  and  his  associate 
tostained  strong  doubts  concerning  the  general 
points  involved  in  all  of  them,  but  k)ecause  the 
questions  involved  could  not  otherwise  be  brought 
here.  And  they  present  so  wide  and  deep  an  In- 
terest as  to  render  it  desirable  that  they  should 
come  under  the  revision  of  this  court.  For  that 
purpose  in  conformity  to  what  is  understood  to 
have  been  the  usage  in  the  circuit  they  accommo- 
dated the  parties  by  letting  a  division  pro  forma  be 
entered  on  all  the  points  presented. 

In  United  States  v.  Stone,  89  U.  S.  14  Pet.  5S4. 10  L. 
ed.  572,  the  court  says:  •*  We  are  aware  that  in  some 
cascB  where  the  point  arising  is  one  of  Importance 
and  difficulty,  and  it  is  desirable  for  purposes  of 
lustice  to  obtain  the  opinion  of  this  court,  the 
jadges  of  the  circuit  court  have  sometimes  by  con- 
sent certified  the  point  In  this  court  as  upon  a 
division  of  opinion  wherein  truth  they  both  rather 
doubted  than  differed  about  it.  We  do  not  object 
to  a  practice  of  this  description  when  applied  in 
proper  caaes  and  on  proper  questions.  But  they 
81  L.  R  A. 


must  be  eases  sanctioned  by  the  Judgment  of  one 
of  the  Justices  of  this  court  in  the  circuit." 

But  in  a  later  case  the  court  said:  "It  is  the  di- 
visions of  opinion  pro  forma  and  from  courtesy  to 
counsel  and  on  a  variety  of  points  and  at  times  at 
which  they  have  not  actually  arisen  but  being  antic- 
ipated which  appear  to  transcend  the  original  de- 
sign of  vesting  such  power  in  the  supreme  court.. 
And  although  an  Indulgence  has  sometimes  been 
given  to  certificates  wherein  important  cases  a  di- 
vision was  certified  pro  forma^  yet  we  do  not  feel 
Justified  in  rei^>eatlng  it."  United  States  v.  Chicago, 
48  U.  S.  7  How.  185, 12  L.  ed.  600. 

I7i6  point 0/  difference  must  be  certified. 

A  statement  in  a  certificate  that  the  Judges  are 
not  able  to  agree,  oae  being  of  opinion  that  Judg- 
ment should  be  rendered  for  plain  tiff  and  the  other 
being  of  opinion  that  Judgment  should  be  entered 
for  defendant,  does  not  state  such  a  distinct  point 
or  points  as  will  give  the  court  Jurisdiction.  Sadler 
v.  Hoover,  48  U.  S.  7  How.  646, 12  L.  ed.  865. 

If  no  point  in  the  case  is  certified  the  case  will  be 
dismissed.  Luther  v.  Borden,  48  U.  S.  7  How.  1, 12 
L.  ed.  581. 

The  riuestion  must  not  he  general. 

The  question  whether  or  not  upon  the  facts  as 
stated  and  proved  the  action  can  be  maintained  is 
too  general  and  will  not  bo  answered.  Daniels  v. 
Chicago  &  R.  I.  R.  Co.  70  U.  8..8  Wall.  '250, 18  L.  ed. 
224. 

The  question  of  the  right  of  plaintiff  to  recover 
cannot  be  certified.  State  Nat.  Bank  v.  St.  Louis 
Rail  Fastening  Co.  122  U.  S.  21,30  L.  ed.  1121. 

The  question  whether  plaintiff  or  defendant  is 
entitled  to  Judgment  on  a  special  verdict  is  too 
general.  Hosford  v.  Germanla  F.  Ins.  Co.  127  U. 
S.  899,  82  L.  ed.  196;  Fire  Ins.  Asso.  v.  Wickham, 
128  U.  S.  434,  as  L.  ed.  506. 

The  question  whether  upon  the  facts  stated  the 
plaintiffs  have  any  right  or  title  to  the  lands  taken 
for  a  street  is  too  general  to  require  an  expression 
of  opinion  by  the  supreme  court.  Harris  v.  Elliott, 
35  U.  S.  10  Pet.  25,  9  L.  ed.  383. 

The  qwi^ion  must  not  be  abstract. 

The  court  will  not  answer  an  abstract  question 
if  no  facts  are  disclosed  in  the  record  which  show 
that  it  has  arisen  or  can  thereafter  arise  in  the  case. 
Havemeyer  v.  Iowa  County,  70  U.  S.  3  Wall.  294» 
18  L.  ed.  38. 

The  question  must  he  perfectly  stated, 

A  question  is  insufficient  which  requires  the  court 
to  find  out  for  itself  the  point  intended  to  be  pre- 
sented by  searching  through  the  allegations  of  the 
answer  and  the  provisions  of  a  statute  relied  on  in 
the  case,  and  by  also  examining  either  the  whole 
Constitution  of  the  state  or  else  reports  or  records 
of  decisions  of  its  cases  referred  to  in  the  answer 
and  made  a  part  thereof.  Dublin  Twp.  v.  Milford 
Five  Cent  Sav.  Inst.  128  U.  S.  618,  82  L.  ed.  634. 

If  the  points  reserved  are  too  imperfectly  stated 
by  reason  of  the  fact  that  the  evidence  upon  which 
the  questions  arise  is  too  indefinitely  pointed  out 
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court  the  cause  in  which  Ihe  issue  is  raised 
shall  be  retained  for  final  adjudication  in  ac- 
cordance with  the  decision  of  the  supreme 
court  upon  the  issue  submitted."  Laws  1892, 
p.  81,  §  35.  The  certificate  presented  is  as  fol- 
lows: "This  suit  was  instituted  by  appellant 
in  the  district  court  of  McLennan  county,  De- 
cember 19, 1891.  On  hearing  in  chambers,  the 
district  judge  refused  to  grant  an  injunction, 
and  on  the  9th  day  of  March,  1892,  in  term 
time,  a  general  demurrer  to  plaintiff's  petition 
was  sustained.  A  copy  of  the  petition  and  ex- 
hibits thereto  is  hereto  attached.     The  appel* 


lant  assigns  as  error  the  ruling  of  the  court  on 
the  demurrer  to  the  petition,  and  the  court  of 
civil  appeals  for  the  third  supreme  judicial 
district  hereby  certifies  that  question  to  the 
supreme  court  for  decision."  The  petition  and 
exhibits  referred  to  are  attached,  and  from 
them  it  may  be  seen  that  a  water  company  is 
seeking  to  enjoin  the  collection  of  a  tax  on  its 
properly,  levied  for  the  purpose  of  paying  for 
water  which  the  city  authorities  had  contracted 
to  take  from  a  rival  water  company. 

The  determination  of  the  question  whether 
Ihe  demurrer  was  properly  sustained  to  the  pe- 


for  the  court  to  determine  which  is  referred  to  so 
as  to  pronounce  an  opinion  on  them,  do  direction 
as  to  their  solution  will  be  griven  to  the  court  be- 
low. Perkins  v.  Hart,  24  U.  S.  11  Wheat.  2»7,  6  L. 
ed.468. 

In  Leland  v.  Wilkinson,  35  U.  8.  10  Pet.  294.  9  L. 
ed.  490,  one  of  the  questions  was  whether  the  de- 
scription of  the  demanded  premises  in  a  certain 
deed  taken  in  connection  with  the  confirmatory 
act  was  sufficient  in  law  to  devest  the  plaintiff^s  ti- 
tle to  the  same  and  convey  the  same  to  the  flrrantees, 
and  the  court  held  that  the  reference  to  the  descrip- 
tion of  the  demanded  premises  was  not  so  stated  as 
to  enable  it  to  decide  the  question.  ^ 

It  must  not  involve  a  question  of  fact,       "^ 

To  flrive  the  supreme  court  Jurisdiction  there 
must  be  questions  of  law  and  not  questions  of  fact 
—not  such  as  involve  or  imply  conclusions  or 
Judgment  by  the  Judges  upon  the  weight  or  effect 
of  testimony  or  facts  adduced  in  the  cause.  And 
they  must  be  distinctly  and  t)articularly  stated 
with  reference  to  the  point  of  the  case  upon  which 
such  question  or  questions  shall  have  arisen,  and 
the  points  must  be  single  and  must  not  bring  up 
the  whole  case  for  decision.  Dennistoun  v.  Stew- 
art, 59  U.  S.  18  How.  565. 15  L.  ed.  489. 

A  certificate  which  involves  a  finding  of  fact  is 
not  sufficient.  Adams  v.  Jones,  37  U.  8.  12  Pet  207, 
9  L.  ed.  1058. 

.  The  question  as  to  whether  or  not  a  certain  pat- 
ent infringes  another  patent  involves  a  question  of 
fact  and  is  not  sufficient  to  give  the  court  Jurisdic- 
tion. Wilson  V.  Barnum,  49  U.  8.  8  How.  268,  12  L. 
ed.  1070;  California  Artificial  Stone  Paving  Co.  v. 
Molltor,  118  U.  S.  609,  28  L.  ed.  1106. 

The  question  of  fraud  or  no  fraud  cannot  be 
certified  unless  the  facts  upon  which  it  is  based  are 
found  and  distinctly  stated,  so  that  a  legal  conclu- 
sion can  be  reached  therefrom.  Ogilvie  v.  Knox 
Ins.  Co.  50  U.  8. 18  How.  677, 16  L.  ed.  490. 

The  question  whether  or  not  a  contemplated 
bridge  will,  if  erected,  constitute  a  material  obstruc- 
tion to  navigation  is  one  of  fact  and  cannot  be  cer- 
tified. Silliman  v.  Hudson  River  Bridge  Ck).  66  U. 
S.  1  Black,  582,  17  L.  ed.  81. 

The  question  whether  or  not  grantees  of  one  who 
obtained  title  to  property  by  fraud  are  affected 
with  his  fraud  so  that  the  title  is  not  good  in  them 
involves  a  question  of  fact  which  cannot  be  certi- 
fied to  the  supreme  court.  Brobst  v.  Brobst,  71  D. 
8.  4  Wall.  2,18  L.ed.  387. 

There  must  be  no  facts  to  be  found  by  the 
supreme  court.  Weeth  v.  New  England  Mortg.  Co. 
106  U.  S.  605,  27L.ed.99. 

Whether  a  sale  of  goods  was  fraudulent  is  a 
mixed  question  of  law  and  fact  and  can  not  be  certi- 
fied.   Jewell  V.  Knight,  123  U.  S.  432.  31  L.  ed.  192. 

Fraud  is  a  question  of  fact  Smith  v.  Craft,  128 
U.S.438,31L.ed.267. 

Necessary  facts  must  he  stated. 

The  certificate  must  be  accompanied  by  a  proper 
statement  of  the  facts  on  which  the  questions  or 
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propositions  of  law  to  which  answers  are  desired 
arise.  Cincinnati,  H.  &  D.  B.  Co.  v.  McKeen,  149  U, 
8.  259, 87  L.  ed.  725. 

The  statement  of  facts  should  be  of  ultimate 
facts,  leaving  notbmg  but  a  conclusion  of  law  to 
be  drawn;  not  a  statement  of  particular  facts  leav- 
ing an  inference  of  fact  to  be  drawn  before  a  de- 
cision can  be  made.  Jewell  v.  Knight,  123  U.  8, 
4S2,dlL.ed.l92. 

The  question  as  to  the  power  of  an  officer  of  a 
foreign  government  under  certain  circumstances 
will  nott>e  sufficient  to  obtain  the  opinion  of  the 
hupreme  court  if  it  does  not  state  sufficient  facts  as 
to  the  extent  of  such  officer's  authority  under  the 
laws  of  his  government  to  enable  the  court  to  pass 
upon  the  question.  Carrington  v.  Merchants*  Ins. 
Co.  83  U.  8.  8  Pet.  495,  8  L.  ed.  1021. 

The  question  whether  or  not  a  certain  act  of  a 
bank  cashier  makes  a  valid  contract  on  behalf  of 
the  bank  cannot  be  certified  unless  the  facts  re- 
garding the  general  power  and  authority  of  the 
cashier  and  any  authorization  or  ratification  of 
his  act  on  the  part  of  the  bank  and  all  other  facts 
affecting  the  question  of  the  validity  of  his  act  are 
found  and  reported  with  the  certificate.  United 
States  V.  City  Bank,  60  U.  8. 19  How.  385,  15  L.  ed. 
662. 

In  Enfield  V.  Jordan.  119  U.  8.  680, 30  L.  ed.  528, 
the  court  says  it  might  refuse  to  consider  the  re- 
port of  a  case  referred  to  but  not  printed  in  the 
record  as  an  embodiment  of  facts  upon  which  the 
question  was  based. 

Question  wliether  evidence  or  indictment  sufficient 

The  question  whether  theevidence  in  a  criminal 
case  is  sufficient  to  establish  the  offense  denounced 
by  the  statute  under  which  the  prosecution  is  had 
brings  up  the  whole  case  and  is  not  a  proper  form 
for  a  certification.  United  States  v.  Bailey,  .34  U. 
8.  9  Pet.  267,9  L.ed.  124. 

The  question  whether  upon  the  whole  evidence 
the  plaintiff  is  entitled  to  recover  is  not  proper. 
Williamsport  Nat.  Bank  v.  Knapp,  119  U.  8.  857, 80 
L.  ed.  446. 

The  question  whether  or  not  an  indictment  is 
sufficient  in  law  is  too  broad  and  indefinite  for  con- 
sideration. United  States  v.  Arjona,  130  U.  8.  489. 
30  L.  ed.  782. 

The  question  whether  either  of  the  counts  of  an 
indictment  charges  defendant  with  an  offense  un- 
der the  laws  of  the  United  States  is  too  vague  and 
general  to  be  considered.  United  States  v.  North- 
way,  120  U.  S.  327,  30  L.  ed.  664. 

The  question  whether  an  indictment  charges  an 
offense  is  too  general.  United  States  v.  Chase,  196 
U.  8.  266,  34  L.  ed.  117;  United  States  v.  Brewer,  139 
U.  8.  278,  85  L.  ed.  190. 

The  question  whether  or  not  an  indictment  pre- 
sents facts  sufficient  to  constitute  an  offense  can- 
not t>e  certified,  especially  where  it  is  impossible 
to  decide  the  question  wit-bout  the  most  laborious 
wandering  through  the  whole  three  counts  of  the 
indictment  and  passing  upon  the  whole  question 
whether  under  all  the  circumstances  set  out  the 
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tition  would  require  an  investigation  of  the 
powers  of  tlie  city  of  Waco  under  the  law  in- 
corporating it,  the  powers  of  the  water  com- 
pany with  which  it  made  contracts  for  water, 
as  well  as  an  inquiry  whether  the  contract  be- 
tween the  city  and  the  water  company  was  in 
<lue  form,  executed  by  proper  officers,  and 
within  the  lawful  powers  of  the  two  corpora- 
tions. In  the  consideration  of  these  general 
•questions,  many  questions  subordinate  in  na- 
ture would  necessarily  arise,  and  would  re- 
quire determination  before  it  could  be  deter- 
mined  whether   a  general    demurrer   to  the 


petition  was  properly  sustained.  Questions 
would  also  arise  as  to  the  effect  of  the  several 
averments  of  fact  which  it  would  be  neces- 
sary to  decide;  and  the  inquiry  arises  whether 
it  was  the  purpose  of  the  legislature  to  permit 
an  entire  case  on  law  and  fact  thus  to  be  certi- 
fied for  decision,  or  whether  it  was  only  in- 
tended that  this  court,  on  certificate,  should 
decide  specific  questions  of  law  formulated  by 
a  court  of  civil  appeals  from  a  record  before 
it.  The  statute  declares  that  the  question  to 
be  certified  must  present  "an  issue  of  law," 
and  that  it  shall  be  "the  duty  of  the  presiding 


parties  are  liable  to  the  indictment.    United  States 
V.  Perrin,  181  U.  S.  56, 83  L.  ed.  89. 

A  question  whether  an  otlense  afralost  a  certain 
section  of  the  United  States  statutes  is  charged  in 
•certain  counts  in  an  indictment  will  not  be  an- 
swered. United  States  v.  Lacher,  134  U.  8.  624, 83 
L.  ed.  1080. 

Qy^tion  whether  demurrer  should  be  suiUained. 

The  question  whether  or  not  a  demurrer  shall  be 
sustained  is  too  Indefinite  to  be  answered.  United 
States  V.  Waddeli,  112  U.  S.  77,  28  L.  ed.  673;  United 
States  V.  Minor,  114  U.  S.  233,  29  L.  ed.  110. 

In  case  of  a  demurrer  upon  three  grounds  to  an 
indictment  it  is  not  sufficient  to  state  that  the 
Judges  are  divided  In  opinion  as  to  whether  or  not 
the  demurrer  should  be  sustained.  United  States 
V.  Briggs,  46  U.  S.  5  How.  209, 12  L.  ed.  119. 

In  Mason  v.  Haile.  25  U.  S.  12  Wheat,  370, 6  L.  ed. 
■660,  a  question  was  certified  whether  defendant 
was  entitled  to  judgment  on  the  ground  that  the 
matters  set  forth  In  the  pleas  were  sufficient  to  bar 
the  action  or  whether  the  plaintiff  was  entiUed  to 
Judgment  upon  the  demurrers  and  Joinders.  The 
court  said  it  is  not  understood  that  any  question 
as  to  the  gufflciency  of  the  pleas  in  point  of  form 
Is  drawn  under  examination,  but  simply  whether 
upon  the  merits  the  matters  thereby  set  up  are 
sufficient  to  bar  the  action,  and  the  court  then 
proceeded  to  consider  the  question. 

What  wiU  he  crmaidered. 

The  certificate  gives  jurisdiction  over  the  single 
point  upon  which  the  Judges  were  divided,  not 
over  the  whole  case.  Wayman  v.  Southard.  28  U. 
S.  10  Wheat.  1.  6  L.  ed.  263. 

Nothing  can  come  before  the  supreme  court  for 
decision  under  a  certificate  of  division  in  opinion 
except  such  single,  definite  questions  as  shaU  arise 
and  become  the  subject  of  disagreement  in  the 
court  below.  Ward  v.  Chamberlain,  67  U.  S.  2 
Black,  480. 17  L.  ed.  319. 

Where  the  certificate  Involves  the  question  of 
the  Jurisdiction  of  the  court  so  that  until  the  ques- 
tion is  disposed  of  no  further  proceedings  can  be 
had  in  the  case,  the  supreme  court  will  consider 
that  question  although  irrelevant  matters  which 
will  not  be  regarded  are  also  embraced  in  the  cer- 
tificate. United  States  v.  Thomas,  151  U.  S.  677,  38 
L,  ed.  278. 

Queiitions  whi4:h  have  been  held  proper. 

It  16  a  sufficient  certificate  of  the  question  of  Ju- 
risdiction that  the  petition  of  appeal  is  upon  that 
sole  ground,  and  that  the  circuit  court  in  the  order 
allowing  the  appeal  states  that  the  appeal  is 
grounded  "solely  on  the  question  of  Jurisdiction" 
and  directs  the  portions  of  the  record  to  be  certi- 
fied to  the  supreme  court  to  present  that  question. 
Shields  V.  Coleman,  157  U.  S.  168,  39  L.  ed.  66a 

Under  the  act  of  1881  permitting  appeals  or  writs 
of  error  in  oases  where  the  question  of  Jurisdiction 
is  involved,  but  requiring  a  certificate  from  the 
Judges  that  such  is  the  question  Involved,  a  certifi- 
-cate  is  sufficient  which  recites  that  it  was  "held 
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that  the  court  did  not  have  Jurisdiction  of  the  suit 
and  ordered  the  same  to  be  dismissed,"  and  the  or- 
der aliowinflr  the  writ  of  error  certified  In  effect 
that  it  is  allowed  "upon  the  question  of  Jurisdic- 
tion." Re  Lehigh  Min.  &  Mfg.  Co.  166  U.  S.  322, 39 
L.  ed.488. 

Under  the  act  of  1891  respecting  the  certifying  of 
cases  by  the  United  States  courts  of  appeal  the 
questions  must  be  distinctly  and  clearly  certified 
and  the  certificate  must  show  that  the  instructions 
of  the  supreme  court  as  to  the  proper  decision  is 
desired.  Columbus  Watch  Co.  v.  Robblns,  148  U. 
S.  266,  37  L.  ed.  445. 

Illinois  decisio?i«. 

If  an  appeal  is  allowed  to  the  supreme  court  of 
Illinois  by  the  appellate  court  because  of  the  Im- 
portance of  the  questions  involved  the  whole  case 
goes  up  and  the  supreme  court  will  consider  such 
questions  as  arise  upon  the  record  in  the  ordinary 
way,which  it  will  ascertain  by  looking  at  the  plead- 
ings and  rulings  of  the  court  and  the  orders  in  the 
case,  and  not  to  the  certificate  of  the  appellate 
court.  Ohio  &  M.  R.  Co.  v.  Wachter,  123  111.  441; 
Chicago.  B.  &  Q.  R.  Co.  v.  Schaffer,  124  III.  112. 

It  is  not  necessary  that  the  certificate  shall  point 
out  the  questions  considered  of  sufficient  import- 
ance to  be  passed  upon  by  the  supreme  court. 
Steele  v.  Grand  Trunk  Junction  R.  Co.  125  111.  385. 

A  certificate  that  the  case  is  sent  to  the  supreme 
court  t>ecause  of  a  large  numt)er  of  suits  and  the 
large  number  of  interests  dependent  on  the  final 
result  of  the  suits  will  not  confer  Jurisdiction  on 
the  supreme  court.  Lamar  Ins.  Co.  v.  Gulick,  96 
111.  619. 

lovoa  dednions. 

Each  question  certified  should  present  a  ques- 
tion of  law  distinct  from  other  questions  of  law  or 
fact,  and  the  certification  of  questions  of  fact  or 
questions  involving  questions  of  fact  does  not  give 
Jurisdiction.  Bensley  v.  Chicago  &  K.  W.  R.  Co.  79 
Iowa.  266. 

The  question  whether  the  evidence  set  out  in  the 
certificate  shows  contributory  negligence  is  a 
question  of  tact  and  cannot  be  certified  to  the  su- 
preme court.  Chilton  v.  Chicago,  R.  I.  &  P.  R.  Co. 
72  Iowa,  689. 

All  of  the  necessary  facts  should  be  stated  in  the 
certificate.    Vreeland  v.  Ellsworth,  71  Iowa,  347. 

Questions  of  fact  cannot  be  certified.  Hanna  v. 
Collins,  69  Iowa,  51;  Riddle  v.  Fletcher,  72  Iowa,  464. 

The  court  will  not  go  l>ehind  the  certificate  to 
determine  the  facts  in  the  case.  Miller  v.  Haley, 
66  Iowa,  260. 

The  certificate  must  state  that  the  question  certi- 
fied was  involved  in  the  case.  Van  Sickle  v. 
Downs,  72  Iowa,  624;  Ball  v.  Van  Riper,  74  Iowa, 
146;  Beach  v.  Donovan,  74  Iowa,  543;  Beeler  v.  Gar- 
rett, 76  Iowa,  231. 

A  certificate  is  sufficiently  definite  which  asks  if, 
under  a  certain  statute  limiting  appeals  from  a 
Justlce^s  court  to  amounts  exceeding  $25,  on  de- 
fendant's appeal  to  the  circuit  court  should  plain- 
tiff's motion  to  dismiss  for  want  of  Jurisdiction  be 
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judge  of  said  court  to  certify  the  very  question 
to  be  decided."  The  purpose  of  this  is  maui- 
fest.  There  may  be  many  questions  arising, 
on  general  demurrer  or  otherwise,  in  a  cause, 
necessary  to  its  decision,  about  which  a  court 
of  civil  appeals  will  entertain  no  doubt,  while 
there  may  be  but  a  single  question  about  which 
doubt  is  entertained;  and  the  purpose  of  the  law 
is  to  permit  courts  of  civil  appeals  to  have  the 


decision  of  that  question,  or  such  questions- 
made  by  the  supreme  court;  but  the  very  ques- 
tion for  decision  here  must  be  stated  by  the 
court  of  civil  appeals.  Whether  a  petition  is 
sufficient  to  maintain  an  action  is  a  question  of 
law;  but,  as  is  frequently  the  case,  the  deci- 
sion of  that  question  involves  the  decision  of 
many  and  different  questions  of  law,  and,  in 
order  that  the  time  of  this  court  may  not  be 


sustained,  when  the  petition  alleged  damagresin  the 
sum  of  $100,  a  general  denial,  trial  in  the  Jus- 
tice's court  resulting  in  a  judgment  tor  plaintiff  of 
6  cents  and  $27  costs.  Nichols  v.  Wood,  66  Iowa, 
226. 

The  certificate  must  show  that  the  questions 
upon  which  the  opinion  of  the  supreme  court  is 
desired  are  Involved  in  the  case.  Estey  v.  Yetmler 
(Iowa)  66  N.W.  827. 

The  court  has  no  jurisdiction  to  go  behind  the 
certificate  and  determine  from  the  record  whether 
the  case  involves  the  questions  of  law  Included  in 
the  certificate.  Curran  v.  Excelsior  Coal  Co.  68 
Iowa,  94:  Lamb  v.  Ross,  84  Iowa,  679. 

But  in  Swails  v.  Clssna,  61  Iowa,  608,  it  is  said: 
"We  have  repeatedly  held  that  in  this  class  of  cases 
we  will  look  info  the  record  for  the  purpose  of  de- 
termining whether  the  questions  certified  fairly 
arise  in  the  case."  But  in  Beach  v.  Donovan,  74 
Iowa,  544,  that  is  explained  upon  the  ground  that 
in  these  cases  the  certificates  on  their  face  were 
sufficient  to  confer  jurisdiction.  The  record  was 
gone  into  for  the  purpose  of  determining  whether 
or  not  the  case  in  fact  involved  the  determination 
of  the  question  propounded,  not  for  the  purpose  of 
giving,  but  of  defeating  or  limiting,  jurisdiction. 

The  record  may  be  looked  to  to  see  if  the  ques- 
tions certified  are  involved  in  the  case,  but  ques- 
tions certified  must  be  decided  upon  what  is  shown 
on  the  certificate.  Jennings  v.  Bacon,  84  Iowa,  408. 

The  certificate  must  be  sufficient  in  itself  to  pre- 
sent the  questions  to  be  determined,  and  roust  not 
refer  the  court  to  the  record  to  ascertain  such 
questions.  Buchanan  County  Bank  v.  Cedar  Rapids, 
I.  F.  &  N.  W.  R.  Co.  62  Iowa,  494. 

The  questions  should  bo  intelligible  in  and  of 
themselves,  and  when  they  are  not  and  it  is  neces- 
sary to  examine  the  whole  record  to  ascertain  what 
the  questions  are,  the  case  will  not  be  considered. 
Votaw  V.  Corwin,  62  Iowa,  89;  Bower  v.  Kavanaugh, 
62  Iowa,  757;  Long  v.  Chicago,  M.  &St.  P.  R.  Co.  64 
Iowa,  541;  Bennett  v.  Parker,  67  Iowa,  451:  Hawkeye 
Ins.  Co.  V.  Lewis,  63  Iowa,  514;  White  v.  Beatty,  64 
Iowa,  881. 

A  certificate  stating  that  the  court  submitted  to 
the  Jury  certain  special  interrogatories,  and  asking, 
''Was  the  action  of  the  court  error  in  view  of  the 
evidence  in  this  case?  Should  a  new  trial  be 
granted?'*— is  not  proper,  especially  when  it  is  not 
shown  that  all  of  the  evidence  is  in  the  abstract. 
Glllooby  V.  Chicago,  M.  &  St.  P.  R.  Co.  61  Iowa,  5:^. 

The  questions.  Does  the  evidence  legally  establish 
an  express  contract  of  payment?  and  Does  the  evi- 
dence legally  establish  a  release  of  defendant  from 
payment?— are  Insufficient.  Landers  v.  Boyd,  59 
Iowa,  758. 

A  question  whether  the  evidence  is  sufficient  to 
support  the  verdict  is  not  sufficient.  Hudson  v. 
Chicago  &  N.  W.  R.  Co.  59  Iowa,  581. 44  Am.  Rep.  692. 

The  trial  judge  must  certify  that  it  is  desirable  to 
have  the  opinion  of  the  supreme  court  upon  the 
question  to  render  the  certificate  sufficient.  Milli- 
ken  V.  Daughtery,  59  Iowa,  294. 

The  question  whether  or  not  the  trial  court  has 
jurisdiction  of  the  case  is  too  general  when  the  ju- 
risdiction is  questioned  on  more  than  one  ground. 
Wheaton  v.  Foster,  58  Iowa,  661. 

More  than  one  question  may  be  submitted  in  the 
case,  but  the  several  questions  must  be  specifically 
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stated  so  that  the  supreme  court  may  determine 
the  precise  questions  submitted,  and  questions  of 
law  and  fact  cannot  be  mingled  and  called  a  ques- 
tion of  law.    Centerville  v.  Drake,  58  Iowa,  564. 

A  question  as  to  the  validity  of  a  gift  of  a  note  as 
against  creditors  of  the  donor  under  the  facts  ot 
the  case  Is  too  general.  The  specific  facts  relied 
upon  to  defeat  the  gift  should  be  set  out.  Fit«h  v. 
Flynn,  58  Iowa,  159. 

A  question  whether  or  not  the  court  erred  in  de- 
termining that  plaintiff  was  entitled  to  judgment 
is  improper.    Ibid. 

A  question,  ''Can  judgment  be  rendered  in  favor 
of  plaintiff  and  against  defendant  upon  the  agreed 
statement  of  facts  in  this  case?"  is  not  sufficient. 
Dawley  v.  Houck,  68  Iowa,  788. 

If  no  finding  of  facts  appears  In  the  record  the 
supreme  court  will  assume  that  the  question  certi- 
fied did  arise  ur»on  facts  as  found.  Thorpe  Bros. 
V.  Dickey,  51  Iowa,  676. 

The-certificate  need  not  state  the  particular  ques- 
tion upon  which  the  opinion  of  the  supreme  court 
is  desired.  FeU  v.  Burlington,  C.  R.  &  M.  R,  Co.  43 
Iowa,  177. 

But  a  rule  of  court  was  subsequently  made  re- 
quiring the  question  to  be  pointed  out.  King  v. 
Derby,  51  Iowa,  11;  Wetz  v.  Austin,  Id.  842:  Minnich 
v.  Chicago,  R.  I.  &  P.  R.  Co.  Id.  883;  Barnes  v.  Inde- 
pendent Dlst.  No.  2,  Id.  700. 

And  now  by  the  rules  of  the  Iowa  supreme  court 
a  case  will  not  be  considered  on  a  certificate  of  im- 
portance from  the  lower  court  unless  the  certificate 
states  what  the  question  is.  Wilson  v.  Iowa  County, 
52  Iowa,  839;  Throckmorton  v.  Horton,  Id.  737; 
Stormer  v.  Henzie,  Id.  743;  Gregg  v.  White,  55  Iowa, 
744;  Bradenburger  v.  Rigler,  68  Iowa,  300. 

The  certificate  must  state  that  the  question  in- 
volved is  one  of  law.  Kierulff  v.  Adams,  40  Iowa,  31. 
That  the  question  is  necessary  and  involved  in  the 
case  may  be  made  to  appear  by  showing  that  un- 
less the  ruling  made  by  the  trial  court  upon  the 
question  is  overruled  defendant  will  be  entitled  to 
judgment.    Seamans  v.  Zimmerman,  91  Iowa,  863. 

If  the  question  certified  is  a  general  one  Involving 
the  determination  of  other  distinct  questions  of 
law  not  stated,  the  certificate  is  insufficient. 
Hawkeye  Ins.  Co.  v.  Erlandson,  84  Iowa,  197. 

If  the  certificate  sets. forth  and  numbers  two 
questions,  and  then  states  that  the  case  involves  the 
determination  of  *'a  question"  of  law,  to  wit,  the 
question  heretofore  set  out  and  numbered  1  and  2, 
the  certificate  is  not  rendered  defective  by  the  fact 
that  two  questions  are  numbered  while  the  certifi- 
cate speaks  of  them  in  tht*  singular  number.  Wal- 
ters-Cates  v.  Wilkinson  (Iowa)  60  N.  W.  514. 

If  the  opinion  of  the  supreme  court  is  desired 
upon  whether  certain  facts  will  enable  the  plaintiff 
to  maintain  his  action,  the  facts  which  are  to  form 
the  basis  of  the  opinion  must  he  set  out  in  the  cer^ 
tificate.    Brown  v.  Petrle,  66  Iowa,  809. 

Questions  not  involved  under  the  pleadings  will 
not  be  considered.  Martin  Steam-Feed  Cooker  Co. 
V.  Olive,  82  Iowa,  122. 

The  certificate  should  plainly  point  out  the  ques- 
tions to  be  determined,  and  should  recite  the  facts 
on  which  the  questions  of  law  arise  so  that  they 
may  be  determined  without  resorting  to  the  evi- 
dence in  the  case.  Mcr^enon  v.  Kansas  City,  St.  J» 
&  C.  B.  R.  Co.  69  Iowa,  320. 
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taken  up  in  deciding  questions  al>out  which  a 
court  of  civil  appeals  may  have  no  doubt  and 
desires  no  decision,  those  courts  are  required  to 
certify — to  make  certain  or  definite — the  very 
question  to  be  decided.  It  was  never  intended 
that  this  court,  on  certificate,  should  determine 


what  questions  of  law  are  involved  in  a  cause, 
and  those  decide,  but  it  was  intended  that 
courts  of  civil  appeals  should  propound  ques- 
tions which  they  may  deem  it  proper  to  cer- 
tify. The  certificate  in  question  does  not  dif- 
fer in  any  material  respect  from  one  in  which 


The  certificate  must  point  out  the  questions  upon 
which  the  opinion  is  desired  so  explicitly  as  to 
j^nder  an  examination  of  the  record  unnecessary. 
Martin  Steam-Feed  Cooker  Co.  v.  Olive,  supra. 

Abstract  questions  cannot  be  certified.  Eckert  v. 
Pickel  50  Iowa,  545. 

The  question  will  not  be  considered  If  it  involves 
assumptions  of  fact  in  conflict  with  the  record. 
Cunninirbam  v.  Cbicaflro,  B.  &  Q.  R.  Co.  67  Towa, 
519;  Miller  v.  Buena  Vista  County,  68  Iowa,  712. 

The  question,  "Can  plaintiff  recover  under  the 
facts  agrfted  upon  herein  as  per  stipulation  on 
file?"  presents  the  whole  case  for  consideration,  and 
is  insufficient.    Dunn  v.  Zoller,  61  Iowa,  227. 

New  Jersey  decisions. 

Under  the  New  Jersey  act  before  a  case  can  l)e 

certified  from  the  circuit  to  the  supreme  court  for 

its  advisory  opinion   all  disputed   facts  must  be 

settled.  Destefano  v.  Calandrlello  (N.  J.)  31  Atl.  885. 

Ohio  decisions. 

There  is  a  practice  sometbinar  like  the  oertiflca- 
tion  of  questions  in  Ohio.  But  there  is  also  a  dif- 
ference which  makes  the  practice  approach  that 
of  report  or  reservation. 

In  Ohio  the  cause  itself  Is  reserved  into  the  su- 
preme court.  G  rant  v.  Ludlow,  8  Ohio  St.  1;  Fores- 
man  V.  Haag,  37  Ohio  St.  148. 

The  whole  case  may  be  reserved  for  the  opinion 
of  the  supreme  court.  Chase  v.  Washburn,  2  Ohio 
St.  1U8. 

The  judfirmeut  which  was  rendered  in  the  trial 
court  and  the  manner  in  which  the  case  was  re- 
moved to  the  intermediate  court  must  be  made  to 
appear.  And  the  intermediate  court  cannot  send 
to  the  supreme  court  questions  for  determination 
before  they  have  been  reffulariy  presented  for  de- 
termination.   YounfiT  V.  Schenck,  6  Ohio  St.  HI. 

Under  the  Ohio  practice  for  the  reservation  of 
questions  for  the  opinion  of  the  supreme  court, 
before  the  legal  questions  arlsiner  on  the  merits 
can  be  properly  presented  to  that  court  the  facts 
should  be  found  or  presented  on  an  aRreed  state- 
ment between  the  parties.  Hubble  v.  Renick,  1 
Ohio  St.  171. 

The  finding:  of  facts  must  be  a  positive  finding 
upon  which  a  final  and  not  a  provisional  judgment 
may  be  rendered.  Patterson  v.  Lamson,  U  Ohio 
St.  487. 

Questions  of  fact  cannot  be  reserved.  Ogborn  v. 
Taylor,  6  Ohio  St.  199. 

The  supreme  court  will  not  entertain  a  case  un- 
less the  facts  have  been  settled  before  it  is  re- 
served.   Wilson  V.  Hamilton,  4  Ohio  St.  733. 

The  case  cannot  be  reserved  until  the  facts  are 
settled.    Duffy  v.  Meyers,  44  Ohio  St.  245. 

Texas  decisions. 

The  very  question  Is  not  certified  within  the 
meaning  of  the  Texas  statute  by  presenting  a  pe- 
tition of  plaintiff  covering  a  number  of  pages  with 
exceptions  thereto.  Union  C.  L.  Ins.  Co.  v.  Chown- 
ing,  86  Tex.  660,  24  L.  R.  A.  604. 

The  general  question  whether  correspondence 
was  properly  admissible  in  evidence  without  stat- 
ing the  objection  to  it  will  not  be  considered. 
Laughlin  v.  Fidelity  Mut.  L.  Asso.  87  Tex.  116. 

The  question  whether  upon  the  pleadings  and  evi- 
dence the  court  erred  in  instructing  the  Jury  to 
return  a  verdict  for  defendant  will  not  be  consid- 
ered.   J6id. 

The  entire  case  embracing  questions  of  both 
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law  and  fact  cannot  Y)e  certified.  Kelley-Qoodfel- 
low  Shoe  Co.  V.  Liberty  Ins.  Co.  87  Tex.  112. 

Neither  question  will  be  answered  where  two 
hypothetical  questions  are  asked  based  on  different 
statements  of  facts  which  cannot  coexist  in  the 
case.  Missouri,  K.  &  T.  R.  Co.  v.  Belcher  (Tex.)  32 
8.  W.  518. 

A  question  if  any  of  five  special  charges  re- 
quested and  refused  stated  correct  propositions  of 
law  in  the  case  and  if  so  which  should  have  been 
given,  is  too  general  and  will  not  be  considered. 
Laughlin  v.  Fidelity  Mut.  L.  A^o.  supra. 

Wyomiug  decisions. 

An  order  stating  that  there  Is  an  important  ques- 
tion arising  at  the  trial,  but  not  stating  what  that 
question  Is,  brings  up  nothing  for  review.  Corey 
V.  Corey,  3  Wyo.  210. 

Criminal  cases. 

In  Minnesota  and  Wisconsin  there  are  provisions 
for  certifying  difficult  and  important  questions 
arising  in  criminal  cases  for  the  opinion  of  the 
supreme  court. 

The  Minnesota  statute  provides  that  when  in  the 
opinion  of  the  Judge  presiding  at  the  trial  a  ques- 
tion of  law  arises  in  the  trial  of  a  criminal  action, 
in  which  defendant  shall  be  convicted  of  sufficient 
importance  or  doubt  to  require  the  decision  of  the 
supreme  court,  he  may  report  the  case  to  that 
court  as  far  as  shall  be  necessary  to  present  the 
question.    Bonfanti  v.  State,  2  Minn.  126. 

Under  the  Wisconsin  statute  permitting  the  trial 
court  to  submit  questions  to  the  supreme  court  it 
must  appear  upon  the  record  that  the  defendant 
has  been  tried  and  convicted  upon  an  information 
or  indictment  which  charges  some  crime  or  offense 
punishable  under  the  laws  of  the  state.  State  v. 
Wentler,  76  Wis.  89. 

The  trial  court  must  report  definitely  the  exact 
question  or  questions  on  which  the  opinion  of  the 
supreme  court  is  desired,  and  must  not  send  up 
the  whole  record.  State  v.  Anson,  20  Wis.  653; 
State  V.  Hill,  30  Wis.  416;  State  v.  Rowan,  35  Wis. 
304. 

The  Wisconsin  statute  provides  for  the  report  of 
questions  arising  at  the  trial  of  a  criminal  case  in 
which  defendant  is  convicted.  State  v.  Knclfle,  12 
Wis.  440. 

In  Wisconsin  the  reporting  of  the  case  to  the 
supreme  court  is  a  summary  proceeding  to  obtain 
before  Judgment  the  speedy  decision  of  the  su- 
preme court  of  doubtful  questions  of .  law  arising 
on  the  trial,  and  such  questions  must  be  specially 
stated.    State  v.  Jenks,  60  Wis.  599. 

The  questions  will  not  be  answered  if  they  in- 
volve an  examination  of  the  entire  record.  State 
V.  Comhauser,  74  Wis.  42. 

Only  questions  of  law  can  be  reported,  and  even 
such  questions  cannot  be  reported  if  their  deter- 
mination requires  that  all  the  testimony  shall  be 
before  the  court.    State  v.  Gross,  62  Wis.  41. 

A  question  which  does  not  appear  to  have  arisen 
in  the  case  cannot  be  certified.  State  v.  Hickok, 
90  Wis.  161. 

Tax  cases. 

In  certifying  proceedings  for  the  enforcement  of 
taxes  the  trial  Judge  should  state  what  points  he 
certifies  and  make  a  statement  of  the  facts  bear- 
ing upon  such  points  together  with  his  decision  or 
conclusion  thereon.  Morrison  County  v.  St.  Paul 
&  N.  P.  R.  Co.  42  Minn.  451;  State  v.  St!  Croix  Boom 
Corp.  49  Minn.  450.  H.  P.  F. 
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a  court  of  civil  appeals  would  find  the  facts 
existing  in  a  cause  before  them,  these  certify 
to  this  court,  and  therein  propound  the  ques- 
tion whether  judgment  should  have  been  ren- 
dered in  favor  or  the  one  party  or  the  other. 
To  decide  such  a  question,  appellate  jurisdic- 
tion was  conferred  on  courts  of  civil  appeals, 
and  neither  the  statute  nor  the  Constitution 
contemplates  the  exercise  of  such  appellate  ju- 
risdiction by  this  court,  so  long  as  the  cause 
remains  undetermined  by  a  court  of  civil 
appeals. 

This  court,  however,  has  held  that  so  much 
of  the  statute  as  authorizes  courts  of  civil  ap- 
peals to  certify  questions  of  law  to  them  for 
decision,  and  makes  such  decisions  binding,  is 
not  in  violation  of  the  Constitution;  but,  to 
confer  such  jurisdiction,  the  statute  must  be 
complied  with.  The  practice  of  certifying 
questions  for  decision  is  new  in  this  state,  but 
has  long  existed  under  the  laws  of  the  United 
States  and  examination  of  the  decisions  of  the 
Supreme  Court  of  the  United  States  will  show 
the  practice,  as  well  as  the  jurisdiction  which 
may  be  lawfully  exercised  on  such  certificates 
by  that  court.  There  are  several  statutes 
bearing  on  that  matter.  One  of  them  relates 
to  criminal  proceedings,  and  provides  that, 
when  "the  judges  are  divided  in  opinion,  and 
the  point  upon  which  they  disagree  is  certified 
to  the  supreme  court  according  to  law,  such 
point  shall  be  finally  decided  by  the  supreme 
court."  U.  S.  Rev.  Stat.  §§  651,  697.  An- 
other related  to  civil  proceedings,  and  provided 
that  when  **any  question  has  occurred  upon 
which  the  opinions  of  the  judges  were  opposed, 
the  point  on  which  they  so  disagree  shall, 
during  the  same  term,  be  stated  under  the  di- 
rection of  the  judges,  and  certified,  and  such 
certificate  shall  be  entered  of  record."  U.  8. 
Rev.  Stat,  g  652.  There  was  still  an  earlier 
law,  which  required  a  circuit  court,  at  the  re 
quest  of  either  party,  to  certify  to  the  supreme 
court  a  question  of  law  existing  in  a  cause  in 
reference  to  which  the  judges  might  differ, 
and  on  this  the  supreme  court  was  required  to 
decide  the  questions  so  certified,  which  would 
govern  in  the  after-disposition  of  the  cause. 
Under  these  statutes,  many  decisions  were 
made,  and  reference  to  some  of  them  will  be 
given  to  illustrate  the  construction  placed  on 
such  statutes.  Demurrers  to  an  indictment 
were  filed,  and,  after  argument,  certified 
to  the  supreme  court  for  decision,  without 
stating  upon  what  point  a  decision  was  de- 
sired. In  disposing  of  the  case.  Chief  Justice 
Taney  said:  *'Now  in  the  case  before  us,  the 
question  upon  which  the  disagreement  took 
place  is  not  certified.  The  difference  of  opin- 
ion is  indeed  stated  to  have  been  on  the  point 
whether  the  demurrer  (which  was  certified) 
should  be  sustained.  But  such  a  question  can 
hardly  be  called  a  point  in  the  case,  within  the 
meanmg  of  the  act  of  Congress;  for  it  does  not 
show  whether  the  diflSculty  arose  upon  the 
construction  of  the  act  of  Congress  on  which 
the  indictment  was  founded,  or  upon  the  form 
of  proceeding  adopted  to  inflict  the  punish- 
ment, or  upon  any  supposed  defect  in  the 
counts  in  the  indictment.  On  the  contrary, 
the  whole  case  is  ordered  to  be  certified  upon 
the  indictment,  demurrer,  and  joinder,  leaving 
this  court  to  look  into  the  record,  and  deter- 
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mine  for  itself  whether  any  sufficient  objection 
can  be  made  in  bar  of  the  prosecution,  and 
without  informing  us  what  questions  had  been 
raised  in  the  circuit  court,  upon  which  they  dif- 
fered." United  StatesY. Briggs,  46  U.  8.  5  How. 
209, 12  L.  ed.  119.  "The  question,  whether  a 
demurrer  shall  be  sustained  is  not  sufficiently 
definite.  The  precise  legal  point  involved  .  .  . 
should  be  stated.  The  court  is  not  bound  to  look 
beyond  the  certificate  to  ascertain  the  point. .  .  . 
In  the  case  before  us  the  questions  certified  are, 
•whether,  in  point  of  law,  upon  facts  as  stated 
and  proved,  the  action  could  be  maintained; 
and  whether,  consequently,  the  jury  should 
be  instructed  that,  under  the  facts  us  proved, 
the  plaintiff  could  not  recover.'"  Danithv. 
CJiicago  d  R.  I.  /?.  Co. 70  U.  S.  8  Wall.  250.  18  L. 
ed.  224.  The  certificate  was  dismissed.  "This 
court  cannot  take  jurisdiction  of  this  case  be- 
cause, besides  the  manifest  attempt  to  refer  to- 
this  court  for  decision  substantially  the  whole 
case  by  the  device  of  splitting  it  up  into  several 
questions,  neither  of  the  questions  certified  pre- 
sents a  distinct  point  or  proposition  of  law, 
clearly  and  precisely  stated;  but  each  requires 
this  court  to  find  out  for  itself  the  point  intend- 
ed to  be  presented,  by  searching  through  the  al- 
legations of  the  answerand  the  provisions  of  the 
statute  relied  on  by  the  plaintiff,  and  by  also  ex- 
amining either  the  whole  Constitution  of  the 
stale, or  else  reports  or  records  of  decisions  of  its- 
courts,  referred  to  in  the  answerand  made  part 
thereof.  The  certificate  is  even  more  irregular 
and  insufficient  than  one  undertaking  to  pre- 
sent the  question,  arising  on  demurrer  or  other- 
wise, whether  an  indictment,  or  a  court  therein, 
sets  forth  any  offense,  which  this  court  has 
constantly  held  not  to  be  a  proper  subject  of  a 
certificate  of  division  of  opinion.  Dublin  Twp, 
V.  Milford  Fire  Cent  Sat.  Inst.  128  U.  S.  513. 
32  L.  ed.  534.  **  The  question  certified  *must 
be  a  distinct  point  or  proposition  of  law, 
clearly  stated,  so  that  it  can  be  definitely  an- 
swered, without  regard  to  other  issues  of  law 
or  fact  in  the  case.  .  .  .  It  must  be  a  question 
of  law  only,  and  not  a  question  of  fact,  or  of 
mixed  law  and  fact;'  hence  it  must  not  involve 
or  imply  a  conclusion  or  judgment  upon  the 
weight  or  effect  of  testimony  or  facts  adduced  in 
the  cause,— as.  for  example,  a  question  of  fraud, 
which  is  necessarily  compounded  of  fact  and 
of  law.  ...  It  must  not  embrace  the  whole 
case,  even  where  Us  decision  turns  upon  mat- 
ters of  law  only,  and  even  though  it  be  split 
up  into  the  form  of  questions."  Fire  Ins.  Jmo, 
V.  Wickham,  128  U.  S.  484, 32  L.  ed.  506.  The 
opinions  in  the  following  cases,  in  which  are 
cited  many  others,  are  to  the  same  effect:  Jetr- 
ell  V.  Kmght,  128  U.  S.  432,  31  L.  ed.  192; 
United  States  v.  Hall,  181  U.  S.  51,  33  L.  ed. 
97;  United  States  v.  Pernn.  131  U.  S.  56,  33 
L.  ed.  89;  United  States  v.  Beilly,  131  U.  S  58, 
38  L.  ed.  75;  United  States  v.  Lachtr,  134  U. 
S.  625,  33  L.  ed.  1081;  United  States  v. 
C/iase,  185  U.  S.  255,  34  L.  ed.  117.  The 
statute  in  force  in  this  state,  permitting 
questions  to  be  certified,  is  more  peremptory 
than  the  acts  of  Congress  in  the  requirement 
that  the  very  point  or  question  must  be  certi- 
fied, and  a  certificate  which  does  not  comply' 
with  its  requirements  must  be  dismissed. 
It  is  so  ordered. 
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PEOPLE  of  the  Slate  of  New  York,  ex  rel. 
JohD  William  McCLELLAND.  Appt, 

V. 

James  A.  ROBERTS,  Respt, 
(148  N.  y.  880.) 

1.  The  constitutional  provisions  re- 
speetini:  the  powers  and  duties  of  the 
superintendent  of  public  works,  which 
the  New  York  CoDstitutfoo  of  1894  adopted  from 
the  former  Coostitution,  must  be  read  and  under- 

•  stood  in  connection  with  the  new  section  of  the 
Constitution  requiring  civil  service  appoint- 
ment8  to  be  made  according  to  merit,  ascertained 
BO  far  as  practicable  by  competitive  examina- 
tions. 

2.  The  self-executing  mandate  of  Const. 
1894,  art.  5,  9  9,  declarliiflr  that  civil  service  ap- 
pointments ''shall  be  made  according  to  merit 
and  fitness,  to  be  ascertained,  so  far  as  practlca. 
ble,  by  examinations  which  so  far  as  practicable 
shall  be  competitive/'  requires  the  courts  In  a 
proper  case  to  pronounce  appointments  made 
without  compliance  with  its  requirements  illegal. 

8.  The  re-enactment  of  the  New  York 
civil  service  law  after  the  adoption  of 
the  Constitution  of  1894  is  not  necessary  In 
order  to  make  it  applicable  to  the  department  of 
public  works,  to  which  it  could  not  apply  under 
the  Constitution  in  force  when  the  act  was 
passed,  as  the  new  Constitution  not  only  adopts 
the  principle  of  the  law,  but  declares:  **Such  acts 
of  the  legifilature  ...  as  are  now  in  force 
shaU  be  and  continue  the  law  of  this  state,  sub- 
ject to  such  alterations  as  the  legislature  shall 
ma'ke." 

{Martin,  X,   dissents.) 
(February  18,  1896.) 

APPEAL  by  relator  from  an  order  of  the 
General  Term  of  the  Supreme  Court. 
Third  Department,  affirming  an  order  of  a 
Special  Term  for  Albany  County  in  favor  of 
defendant  in  a  proceeding,  brought  to  compel 
defendant  as  comptroller  of  the  stale,  to  audit 
and  pay  the  salary  of  relator  as  clerk  in  the 
office  of  canal  statistics.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Mr.  Myer  Nussbaum,  for  appellant: 

The  provisions  of  chap.  354,  laws  of  1883, 
did  not  originally  apply  to  the  department  of 
public  works,  ^nd  are  not  extended  by  ^  9. 
art.  5,  of  the  Constitution  over  that  branch  of 
the  civil  service. 

People,  Killeen,  v.  Angle,  109  N.  Y.  564. 

An  unconstitutional  act  is  as  if  it  had  never 
been  passed. 

Chenango  Bridge  Co.  v.  Paige,  88  N.  Y.  190, 
38  Am.  Rep.  407. 

Constitutions  must  be  **held  to  be  prepared 
and  adopted  in  reference  to  existing  statutory 
laws,  upon  the  provisions  of  which,  in  detail, 
it  must  depend  to  be  set  in  practical  opera- 
tion." 

People,  Jackson,  v.  Potter,  47  N.  Y.  875. 

If  the  act  of  1883  be  still  in  force,  new  leg- 
islation is  necessary  to  extend  its  oi>eration  to 


Note.— As  to  self -executing  constitutional  pro- 
visons,  see  note  to  Willis  v.  St.  Paul  Sanitation  Co. 
(Minn.)]6L.R.  A.281. 
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the  public  works,  because:  (1)  there  was  no  or- 
iginal intention  to  include  that  department  in 
the  act;  (2)  the  constitutional  provision  does 
not  extend  it,  but  merely  permits  the  legisla- 
ture to  do  so. 

N.  Y.  Ops.  Atty.  Gen.  (1871),  p.  566. 

If  it  be  competent  for  the  legislature  to  pass- 
such  a  statute,  clearly  the  concluding  sentence 
of  ^  9  makes  that  a  legislative  duty  and  a 
legislative  duty  cannot  be  delegated. 

Cooley,  Const.  Lim.  187. 

The  legislature  neither  must,  nor  can,  trans- 
fer the  power  of  making  laws  to  anybody  else 
or  place  it  anywhere  but  where  the  people 
have  placed  it. 

Locke,  Civil  (Government,  §  162;  Bar  to  v. 
Himrod,  8  N.  Y.  488;  Santo  v.  State,  2  Iowa, 
165;  Geebriek  v.  State,  5  Iowa,  491;  State  v. 
Beneke,  9  Iowa,  203;  Parker  v.  Com.  6  Pa.  507, 
47  Am.  Dec.  480. 

Upon  all  questions  of  the  expediency  of  gen- 
eral statutes  the  legislature  must  determine  for 
itself  definitely  and  finally.  The  determina- 
tion of  that  question  cannot  be  delegated. 

People  V.  Fire  Asso.  of  Philadelphia,  92  N. 
Y.  316,  44  Am.  Rep.  380. 

Mr.  Matthew  Hale,  respondent: 

The  act  to  regulate  and  improve  the  civil 
service  of  the  state  of  New  York  (chap.  354  of 
1883),  by  its  terms  applied  to  the  entire  public 
service  of  the  state  of  New  York. 

By  the  new  Constitution  which  took  eflfect 
January  1,  1895,  the  law  of  1883  was  made  ap- 
plicable to  the  department  of  public  works; 
and  it  follows  that  the  reclassification,  or 
restoration  of  the  old  classification,  made  by 
Governor  Morton  April  15,  1895,  was  valid 
and  efifectual. 

The  two  provisions  of  article  5  of  the  Consti- 
tution must  be  considered  together.  The  pro- 
visions of  §  3,  which  gives  the  superintendent 
of  public  works  the  appointment  and  removal 
of  employees,  is  subject  to  the  provision  of  § 
9  of  that  article,  that  all  appointments  and  pro- 
motions in  the  civil  service  of  the  state  shall 
be  made  according  to  merit  and  fitness,  to  be 
ascertained  so  far  as  practicable  by  competi- 
tive examinations. 

See  Smith  v.  Lawrence  County  Supers.  148 
N.  Y.  187;  Be  SweeUy,  12  Misc.  174,  Affirmed 
146  N.  Y.  401. 

The  constitutional  provision,  §  9  of  art.  5, 
required  no  legislation  in  order  to  the  enforce- 
ment of  its  provisions  so  far  as  it  related  to 
competitive  examinations. 

Chapter  354  of  the  laws  of  1883  was  a  valid 
act,  and  has  been  so  held  by  this  court. 

Rogers  v.  Buffalo,  123  N.  Y.  173, 9  L.  R.  A. 
579. 

It  is  only  the  application  of  the  act*  to  the 
department  of  public  works  which  this  court 
decided  in  the  case  of  People,  Killeen,  v.  Angle, 
109  N.  Y.  572,  to  be  void. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court : 

The  relator,  in  the  month  of  April,  1895. 
was  appointed  to  the  position  of  clerk  to  the 
collector  of  canal  statistics  by  the  superin- 
tendent of  public  works  of  the  state  at  a^ 
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salary  of  $65  per  month.  When  he  applied 
for  his  monthly  compensation,  the  defend- 
ant, as  comptroller  of  the  state,  refused  to 
audit  or  pay  the  same,  and  the  relator  there- 
upon applied  for  a  peremptory  writ  of  man- 
damus, to  be  directed  to  the  comptroller, 
commanding  him  to  draw  his  warrant  for 
the  payment  of  the  claim.  The  application 
for  the  writ  was  denied  and  the  order  deny- 
ing the  same  affirmed  at  general  term. 

The  only  question  involved  in  this  appeal 
is  whether,  upon  the  undisputed  facts*  dis- 
closed upon  the  application,  the  relator  was 
entitled  to  the  writ.  It  is  admitted  that  the 
relator  was  appointed  to  the  position  without 
having  passed  the  civil  seryice  examination, 
and  that  his  name  has  never  been  certified 
to  the  comptroller  by  the  civil  service  com- 
mission, and  it  was  for  that  reason  that  the 
^comptroller  refused  to  pay  the  claim. 

The  legal  question  thus  presented  has  been 
so  fully  and  ably  discussed  in  the  courts  be- 
low that  we  feel  relieved  from  the  necessity 
of  much  further  argument  in  support  of  the 
conclusions  there  indicated.  Indeed  there 
is  very  little  further  to  be  said  upon  the 
important  and  interesting  subject  which  is 
involved  in  the  controversy  beyond  a  brief 
statement  of  the  grounds  upon  which  we 
think  the  order  below  should  be  sustained. 

The  statute  of  this  state,  commonly  known 
as  the  civil  service  law  (chap.  354,  laws  of 
1883,  as  amended  by  chap.  681,  laws  of  1894) , 
not  only  required  that  clerks  and  other  sub- 
ordinates in  the  civil  service  of  the  state 
should  be  appointed  or  selected  from  lists, 
-constituted  as  therein  provided,  after  com- 
petitive examination,  but  that  it  should  be 
unlawful  for  the  comptroller  to  pay  the 
compensation  of  any  clerk  in  the  civil  serv- 
ice who  had  not  been  appointed  pursuant 
to  the  provisions  of  the  law,  and  whose 
name  had  not  been  certified  to  him  by  the 
Kiivil  service  commission.  It  is  not  necessary 
to  subiect  these  statutes  to  a  very  close 
analysis  in  order  to  determine  the  general 
purpose  and  policy  of  the  legislature  with 
reference  to  appointments  and  promotions 
in  the  civil  service.  It  is  too  plain  for  argu- 
ment that  these  enactments  require  appoint- 
ments to  be  made  from  the  civil  service  lists, 
made  up  in  the  manner  indicated  in  the 
statute  and  in  the  rules  formulated  by  the 
commission  under  the  authority  of  the  law ; 
and,  in  order  to  insure  obedience  to  the  sys- 
tem on  the  part  of  the  appointing  power, 
the  chief  financial  oflicer  of  the  state  was 
prohibited  from  making  payment  to  any 
•clerk  of  his  salary  or  compensation  who  had 
not  been  appointed  as  required  by  the  law. 
It  is  quite  clear,  also,  that  the  civil  service 
statutes  constitute  a  general  system  of  stat- 
ute law  applicable  to  appointments  and  pro- 
motions in  every  department  of  the  civil 
service  of  the  state,  with  such  exceptions 
only  as  are  specified  in  the  statute  itself. 
It  was  held  in  the  case  of  People,  Killeen,  v. 
Angle,  109  N.  Y.  564,  that  the  law  could 
not  apply  to  the  department  of  public  works 
for  the  reason  that  the  Constitution,  as  then 
in  force,  vested  in  the  head  of  that  depart- 
ment the  exclusive  power  and  duty  of  ap- 
pointment and  removal,  and  that  any  re- 
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striction  upon  such  power  imposed  by  the 
legislature,  through  the  civil  service  act, 
was  inoperative.  That  case  did  not  hold 
that  the  civil  service  act  or  any  part  of  it 
was  unconstitutional.  The  power  of  the 
legislature  to  enact  the  law,  as  it  appears  on 
the  statute  book,  has  never  been  doubted  or 
questioned,  and  the  only  point  raised  in  that 
case  was  with  respect  to  its  application  to  a 
particular  department  of  the  state  government 
under  the  Constitution  as  it  then  existed, 
and  it  was  held  that,  notwithstanding  the 
general  language  and  scope  of  the  act,  and 
the  puipose  of  the  legislature  in  enacting  a 
general  law,  without  excluding  any  depart- 
ment from  its  operation,  the  law  could  not 
reach  the  superintendent  of  public  works, 
for  the  reason  that  the  words  of  the  Consti- 
tution would  not  permit  it.  If  the  funda- 
mental law  which  governed  the  question 
then  before  the  court  is  the  same  now  it 
is  quite  clear  that  the  order  in  this  case 
should  be  reversed,  since  the  same  question 
is  involved.  But  it  is  apparent  that  the 
Constitution  has  been  changed  in  such  a  man- 
ner as  to  include  within  the  scop^  and  opera- 
tion of  the  civil  service  law  just  such  a  case 
as  this  court  then  held  to  be  beyond  its  ap- 
plication. This  clearly  appears,  not  only 
from  the  plain  words  since  incorporated  into 
the  Constitution,  but  from  the  debates  on 
the  subject  in  the  recent  constitutional  con- 
vention. The  new  or  amended  and  revised 
Constitution  of  this  state,  adopted  by  the 
people  in  1894,  and  which  went  into  efifect 
on  the  first  day  of  January,  1895,  has  super- 
seded the  decision  in  the  case  of  People, 
Killeen,  v.  Angle,  supra.  It  is  quite  true 
that  the  identical  words  of  art.  5,  §  3,  upon 
which  that  decision  turned,  are  still  in  the 
Constitution.  Instead  of  changing  the  lan- 
guage or  arrangement  of  the  different  pro- 
visions of  that  article,  the  convention 
adopted  and  the  people  have  inserted  and 
added  an  entirely  new  section,  which  reads 
as  follows :  ^  Appointments  and  promotions 
in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  including  cities 
and  villages,  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so  far 
as  practicable,  by  examinations,  which,  so 
far  as  practicable,  shall  be  competitive. 
.  .  .  Laws  shall  be  made  to  provide  for 
the  enforcement  of  this  section"  (^9).  The 
provisions  of  the  article  with  respect  to  the 
powers  and  duties  of  the  superintendent  of 
public  works  in  the  appointment  and  removal 
of  persons  employed  in  the  care  and  manage- 
ment of  the  canals,  which  were  under  con- 
sideration in  the  case  of  People,  Killeen,  v. 
Angle,  must  now  be  read  and  understood  in 
connection  with  this  new  section,  and, 
reading  them  all  together,  there  can  be  little 
doubt  that  the  obstacles  then  found  to  exist 
to  the  full  operation  of  the  civil  service  law 
in  every  department  of  the  state  government 
have  been  entirely  removed.  Smith  v.  St. 
Lawrence  County  Supers.  148  N.  Y.  187.  193. 
That  such  was  the  intention  of  the  conven- 
tion that  framed  and  adopted  the  amendment 
is  clear  beyond  all  question.  If  anything 
in  support  of  this  view  is  wanting,  beyona 
the  broad  and  comprehensive  words  of  the 
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amendment  itself,  it  will  be  found  in  the 
debates  on  this  subject  in  the  convention, 
in  which  the  intention  of  that  body  was  de- 
clared in  the  most  explicit  terms,  to  bring 
-every  department  of  the  government  within 
the  operation  of  the  law  by  such  a  change 
in  the  Constitution  as  would  meet  and  obviate 
the  difficulties  pointed  out  by  this  court  in 
the  case  referred  to.  The  declared  views  in 
favor  of  that  course  by  some  of  the  leading 
members  of  the  convention  are  to  be  found  in 
the  learned  opinion  below,  and  the  whole  dis- 
cussion on  the  question  leaves  no  doubt  of 
the  intention  to  remove  everv  constitutional 
objection  to  the  full  operation  of  the  law, 
ana  to  its  application  to  all  appointments 
in  the  civil  service  in  all  the  public  depart- 
ments of  the  state.  There  was  no  provision 
in  the  Constitution  of  1846,  or  in  any  of  its 
numerous  amendments,  requiring  appoint- 
ments in  the  civil  service  to  be  made  ac- 
cording to  a  general  system  based  upon  a 
merit  and  fitness  to  be  ascertained  by  com- 
petitive examinations  under  public  authori- 
ty. That  is  a  conception  of  comparatively 
recent  date  with  us,  and  a  step  in  the  line 
•of  administrative  reform  which  had  forced 
itself  upon  public  attention,  until  it  finally 
received  practical  approval  and  recognition 
by  the  passage  of  the  act  of  1883.  The  oper- 
ation of  that  act,  the  obstacles  in  the  way 
•of  its  general  application,  as  well  as  the 
general  merits  and  advantages  of  the  system 
to  the  public  service,  were  all  familiar  to 
the  members  of  the  convention  of  1894,  called 
to  revise  the  Constitution,  and  it  cannot  be 
doubted  that  the  intention  was  not  only  to 
permit,  but  to  require,  its  general  applica- 
tion to  appointments  in  all  departments. 
This  result  has  been  effectually  accomplished 
by  the  adoption  of  a  new  provision  in  the 
fundamental  law.  The  principle  that  all 
appointments  in  the  civil  service  must  be 
made  according  to  merit  and  Atness,  to  be 
ascertained  bv  competitive  examinations, 
is  expressed  in  such  broad  and  imperative 
language  that  in  some  respects  it  must  be 
regarded  as  beyond  the  control  of  the  legis- 
lature, and  secure  from  any  mere  statutory 
changes.  If  the  legislature  should  repeal  al  1 
the  statutes  and  regulations  on  the  subject 
-of  appointments  in  the  civil  service  the  man- 
date of  the  Constitution  would  still  remain, 
and  would  so  far  execute  itself  as  to  require 
the  courts,  in  a  proper  case,  to  pronounce 
appointments  made  without  compliance  with 
its  requirements  illegal. 

It  is  therefore  apparent  that  a  new  prin- 
ciple, far  reaching  in  its  scope  and  effect, 
has  been  firmly  imbedded  in  the  Constitu- 
tion. Like  many  other  reforms,  this  work 
has  not  been  accomplished  without  a  long 
and  persistent  struggle.  The  friends  and 
the  opponents  of  the  measure  have  debated 
its  merits  and  the  difficulties  in  the  way  of 
its  practical  and  harmonious  operation  before 
the  public  for  years.  The  considerations 
which  entered  largely  into  tbid  debate  are 
no  longer  pertinent,  since  the  principle  has 
become  an  accomplished  fact  and  placed  by 
the  people  beyond  the  possibility  of  any  sub- 
stantial  change  in  a  contrary  direction.  This 
•court,  upon  more  than  one  occasion,  has,  with 
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entire  unanimity,  expressed  its  approval  of 
the  principle,  and  exercised  all  of  its  powers 
in  every  proper  case  in  aid  of  all  laws  in- 
tended to  carry  out  the  idea  which  was 
always  at  the  foundation  of  the  question. 
Rogers  v.  Bujfalo,  128  N.  Y.  178,  9  L.  R. 
A.  679 ;  Peek  v.  Belknap,  180  N.  Y.  894 ;  Be 
Keymer,  148  N.  Y.  219.  Whatever  doubt 
or  distrust  may  exist  with  respect  to  the 
possibilit;^  of  obtaining  for  the  law  an  hon- 
est and  fair  execution,  there  is  none  and  can 
be  none,  at  least  amone  thinking  men,  with 
respect  to  its  ultimate  beneficial  effect  upon 
the  service.  That  it  must,  if  fairly  and 
honestly  administered,  go  far  to  suppress 
very  grave  evils  and  abuses  that  have  'be- 
come peculiarly  rife  and  active  in  our  polit- 
ical system  few  intelligent  people  who  have 
^iven  the  subject  much  attention  can  doubt. 
In  so  far  as  its  administration  may  depend 
upon  the  action  of  the  judicial  department, 
it  is  entitled  to,  and  doubtless  will,  receive 
a  fair  and  liberal  construction,  not  only  ac- 
cording to  its  letter,  but  its  true  spirit  and 
the  general  purpose  of  its  enactment.  The 
Constitution,  as  it  now  exists,  must  be  read 
and  considered  in  all  its  different  parts,  and 
each  provision  must  be  ^iven  its  appropriate 
place  in  the  system  and  some  office  to  per- 
form, and  at  the  same  time  all  must  be  so 
construed  as  to  operate  harmonious!  v.  The 
application  of  these  familiar  rules  of  consti- 
tutional construction  removes  all  doubt  or 
difficulty  with  respect  to  the  question  under 
consideration,  and  the  conclusion  must  follow 
that,  while  the  power  of  appointment  and 
removal  is  still  with  the  superintendent  of 
public  works,  it  is  subject  to  legislative 
regulation  as  to  the  mode  and  manner,  and 
is  brought  within  the  operation  of  general 
laws  on  that  subject. 

There  is  another  question  in  the  case  which 
is  pressed  with  much  vigor  by  the  learned 
counsel  for  the  relator.  He  contends,  as  I 
understand  his  position,  that  the  new  sec- 
tion of  the  Constitution  referred  to  contem- 
plated the  enactment  of  appropriate  laws  to 
carry  it  into  effect,  and  that,  since  the  civil 
service  act  of  1883  and  its  amendments  did 
not,  and,  when  passed,  could  not.  apply  to 
the  department  of  public  works,  they  cannot 
now  be  made  to  operate  upon  the  appoint- 
ments of  public  oflicers  formerly  beyond  the 
power  of  legislative  regulation.  In  other 
words,  that  the  new  section  of  the  Constitu- 
tion is  not  self -executing,  and,  as  the  civil 
service  law  has  not  been  re-enacted  since  the 
change  or  any  other  legislation  supplied, 
there  is  now  no  law  or  regulation  applicable 
to  the  relator's  appointment  save  the  will  of 
the  superintendent  himself. 

We  do  not  think  that  this  contention  is  at 
all  tenable.  The  act  of  1888  and  its  amend- 
ments constitute  a  general  system  in  terms 
applicable  to  the  whole  service.  It  is  not 
limited  to  any  particular  department,  but 
is  broad  enough  to  embrace  all.  Statutes  of 
this  character,  framed  in  general  terms,  ap- 
ply to  new  cases  as  they  arise  from  time  to 
time  that  fall  within  their  general  scope  and 
policy.  Since  the  enactment  of  the  civil 
service  laws  n^w  offices  have  been  created, 
to  which  the  power  to  appoint  subordinates 
26 
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attached,  but  it  cannot  be  doubted  that  this 
power,  when  given,  came  within  the  opera- 
tion of  all  general  regulations  on  the  sub- 
ject. A  general  law  may,  and  frequently 
does,  originate  in  some  particular  case  or 
class  of  cases  which  is  in  the  mind  of  the 
legislature  at  the  time,  but  so  long  as  it  is 
expressed  in  general  language  the  courts 
cannot,  in  the  absence  of  express  restrictions, 
limit  its  application  to  those  cases,  but  must 
apply  it  to  all  cases  that  come  within  its 
terms  and  Its  general  purpose  and  policy. 
So  a  general  law,  when  passed,  may  be  in- 
capable of  application  to  certain  cases  within 
its  general  scope  and  policy  by  reason  of  the 
exfstence  of  other  and  conflicting  enactments 
of  equal  or  higher  authority,  but  when  the 
latter  are  repealed  or  modi  fled,  the  general 
law  is  given  full  operation.  In  the  present 
case  it  will  be  observed  that  there  is  noth- 
ing in  the  civil  service  act  indicating  any 
intention  to  exclude  any  department  from 
its  operation.  On  the  contrary,  it  was  man- 
ifestly intended  to  have  general  operation, 
and  not  until  the  decision  of  the  courts  in 
People,  Killeen,  v.  Aii>gle,  was  it  understood 
to  be  inapplicable  to  the  department  of  pub- 
lic works.  The  section  of  the  Constitution 
with  which  it  was  then  found  to  be  in  con- 
flict, and  which  had  the  effect  to  suspend  its 
operation  as  to  that  department,  having  been 
since  modified  in  such  a  manner  that  both  the 
organic  law  and  the  general  statute  arc  in 
harmony,  each  expressing  the  same  general 
policy  and  directing  the  same  thing  to  be 
done,'  the  suggestion  that,  in  order  to  make 
the  general  law  operate  upon  this  case,  the 
legislature  must  re-enact  it,  has  no  reason- 
able or  just  foundation,  ahd,  so  far  as  I  am 
aware,  is  not  sustained  by  authority. 

Moreover,  it  is  evident  from  the  language 
of  the  new  provision  of  the  Constitution  and 
from  the  debates  in  the  convention  which 
followed  its  introduction  into  that  body,  that 
it  was  framed  and  adopted  with  reference  to 
existing  laws,  which  were  intended  to  give 
to  it  immediate  practical  operation.  Solhat 
in  adopting  the  new  Constitution,  the  people, 
in  their  original  capacity,  decreed  that  there- 
after all  the  departments  of  the  government 
should  be  brought  within  the  operation  of 
existing  laws  on  the  subject  of  appointments. 
The  mandate  to  the  legislature  to  enact  laws 
to  provide  for  the  enforcement  of  the  section 
does  not  in  any  decree  conflict  with  this  view. 
That  was  a  prudent  and  proper,  though, 
perhaps,  an  unnecessary  precaution.  But  it 
affords  no  ground  for  the  inference  that  the 
people  intended  to  ignore  the  aid  and  utility 
of  existing  laws  to  give  immediate  practical 
effect  to  the  principle,  or  that  they  were  con- 
tent to  wait  for  the  reform  until  the  legis- 
lature should  make  new  regulations  on  the 
subject.  It  was  the  intention  to  put  all  the 
new  provisions  of  the  Constitution  into  oper- 
ation through  the  instrumentality  of  such 
laws  as  were  then  in  force,  so  far  as  prac- 
ticable, and  if,  in  practice,  they  were  found 
to  be  in  any  respect  insuflflcient  for  that  pur- 
pose, they  were  to  be  replaced  or  supple- 
mented by  new  ones.  This  view  does  not 
depend  entirely  upon  construction,  since  the 
instrument  itself  contains  an  express  pro- 
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vison  on  that  subject.  The  people  declared 
in  ^  16,  art.  1,  that  ^*such  acts  of  the  legisla- 
ture of  this  state  as  are  now  in  force  shall 
be  and  continue  the  law  of  this  state,  sub- 
ject to  such  alterations  as  the  legislature 
shall  make  concerning  the  same ;  but  all  sucb 
parts  of  the  common  law,  and  such  of  the 
said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated.*^ 

If  the  act  of  1883  or  any  of  its  amendments 
needed  new  life  and  vigor  in  order  to  bring 
this  case  within  their  operation,  it  has  thus 
been  given  to  them  by  an  authority  from 
which  even  the  legislature  itself  has  derived 
all  of  its  powers.  All  these  questions,  and 
others  of  a  minor  character,  have  been  so- 
thoroughly  examined  in  the  court  below, 
upon  the  hearing  of  the  original  application, 
that  in  our  opinion  further  discussion  is  un- 
necessary. 

Our  conclusion  is  that,  since  it  appears 
that  the  position  to  which  the  relator  was 
appointed  had,  prior  to  that  time,  been  clas- 
sifled  by  the  civil  service  commission,  in 
pursuance  of  the  statute,  as  one  subject  to- 
competitive  examination,  and  as  the  com- 
mission had  not  certified  to  the  comptroller 
that  he  had  been  lawfully  appointeii,  but, 
on  the  contrary,  refused  the  certificate,  his 
application  for  the  writ  of  mandamus  was 
properly  denied,  and  that  the  order  appealed 
from  sliould  be  affirmed,  with  costs. 

All  concur  with  O'Brien,  J.,  for  af- 
firmance, except  Martin,  J.,  who  reads  for 
reversal ;  Vann,  J.,  not  voting. 

Martin,  J.,  dissenting: 

That  chap.  354  of  the  laws  of  1883,  so  far 
as  it  related  to  the  department  of  public- 
works,  was  held  by  this  court  to  be  unconsti- 
tutional and  void  in  the  KiUeen  Case,  109  N. 
Y.  564,  is  manifest  from  the  opinion  and  ad> 
mitted  by  the  respondent.  If  this  statute 
was  unconstitutional,  and  consequently  void, 
when  passed,  so  far  as  it  applied  to  that  de- 
partment, I  am  unable  to  agree  to  the  prop- 
osition that  the  constitutional  amendment 
which  went  into  effect  January  1,  1895,  re- 
vived or  infused  new  life  into  it  and  rendered 
it  valid.  It  makes  no  difference  that  it  was 
only  void  in  part,  for  so  far  as  it  was  void 
it  had  no  effect,  and  could  not  be  rendered 
val  id  except  by  re-enactment.  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations, 
at  page  188  [6th  ed.  p.  222],  says:  "When- 
a  statute  is  adjudged  to  be  unconstitutional, 
it  is  as  if  it  had  never  been.  Rights  cannot 
be  built  up  under  it ;  contracts  which  depend 
upon  it  for  their  consideration  are  void ;  it 
constitutes  a  protection  to  no  one  who  has- 
acted  under  it,  and  no  one  can  be  punished 
for  having  refused  obedience  to  it  before 
the  decision  was  made.  And  what  is  true  of 
an  act  void  in  toto  is  truf  also  as  to  any  part 
of  an  act  which  is  found  to  be  unconstitu- 
tional, and  which,  consequently,  is  to  be 
regarded  as  having  never  at  any  time  been 
possessed  of  any  legal  force. "  That  lai^guage 
was  quoted  and  approved  by  this  court  In 
Chenango  Bridge  Co.  v.  Paige.  88  N.  Y.  178, 
191.  38  Am.  Rep.  407.  See  Endlich.  Inter- 
pretation   of  Statutes,    §    538;   Meagher   v^ 
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Storey  County,  5  Nev.  244.  250 ;  Sumner  v. 
Beeler,  50  iDd.  341.  342.  19  Am.  Rep.  718; 
Woolsey  v.  Dodge,  6  McLeaD.  142 ;  Astroni, 
V.  Ilammond,  3  McLean,  107,  110 ;  Strong  v. 
Daniel,  5  Ind.  348;  Clark  v.  Miller,  54  N. 
Y.  528.  532.  The  statute  of  1883,  having 
been  declared  unconstitutional  and  void  so 
far  as  it  affected  the  department  of  public 
works,  was  invalid  and  had  no  existence  so 
far  as  it  related  to  that  department.  To  that 
extent  it  was  as  if  it  had  never  been  enacted. 
It  being  so  far  void,  I  think  the  subsequent 
amendment  infused  no  life  into  it  as  to  that 
department.  It  was  so  held  In  State,  Steven- 
non,  V.  Ihifly,  20  Nev.  427.  and  in  Opinions 
of  Attorneys  General  of  the  State  of  New 
York  for  1871  (p.  566).  I  am  aware  of  no 
principle  upon  which  it  can  be  held  that 
this  statute  became  valid  by  the  subsequent 
constitutional  amendment,  unless  the  amend- 
ment was  self-executing.  That  it  was  not 
seems  manifest,  as,  after  providing  for  civil 
service  appointments  and  promotions,  it  ex- 
presslv  declares  that  **laws  shall  be  made  to 
provide  for  the  enforcement  of  this  section." 
This  provision  is  inconsistent  with  and  neg- 
atives the  idea  that  the  amendment  was  self- 
executing,  or  that  it  was  intended  to  reinstate 
a  statute  already  declared  to  be  unconstitu- 
tional. The  logic  of  the  position  that  the 
Constitution,  before  it  was  amended,  simply 
obstructed  or  suspended  the  statute  of  1883 
as  to  the  department  of  public  works,  and 
that  the  amendment  removed  the  obstruction 
and  leaves  the  statute  in  full  force,  is  not 
apparent  to  mo.  That  argument  seems  to 
me  fallacious.  If  any  constitutional  ob- 
struction existed  which  prevented  the  enact- 
ment of  a  statute  including  the  department 
of  public  works  In  the  provisions  of  the  civil 
service  act,  it  was  so  complete  as  to  render 
the  statute  to  that  extent  unconstitutional 
and  void.  As  to  the  department  of  public 
works,  the  statute  was  either  valid  or  void. 
If  valid,  it  could  have  been  enforced  when 
passed  :  if  void,  it  could  not,  and  the  amend- 
ment effected  no  change  that  would  render 
the  statute  valid. 

Again,  if  it  be  said  that  the  decision  in  the 
KilUen  Case  was  based  upon  the  theory  that 
the  legislature  did  not  intend  to  include  the 
department  of  public  works  in  the  statute  of 
1883,  because  it  would  be  in  conflict  with  the 
Constitution,  then  the  statute  did  not  affect 
that  department.  If  that  was  the  intent  of 
the  legislature,  I  know  of  no  principle  by 
which  an  amendment  of  the  Constitution 
would  breathe  into  that  statute  an  intent 
which  never  existed. 

If  the  legislature  never  intended  to  pass 
such  a  statute,  its  intent  must  govern,  and 
the  statute  of  1883  should  not  be  regarded 
as  applicable  to  the  department  of  public 
works.  If  it  did  intend  to  include  that  de- 
partment, then  it  violated  the  Constitution 
and  was  so  far  null  and  void.  Therefore, 
whatever  view  may  be  taken  of  the  question, 
it  seems  to  me  that  it  cannot  properly  be  held 
that  the  statute  is  applicable  to  the  depart- 
ment of  public  works. 

I  think  the  judgment  of  the  general  and 
special  terms  should  be  reversed. 
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FARMERS'  LOAN  &  TRUST  COMPANY, 
Trustee,  etc.,  Respt,, 

BANKERS'     &     MERCHANTS'     TELE- 
GRAPH COMPANY,  Reept. 


Re  THIRD  NATIONAL  BANK  of  the  City 
of  New  York,  Appi. 

(148  N.  Y.  316.) 

1.  A  loan  by  a  bank  to  an  embarrassed 
teleg^raph  company  which  is  in  pressiosr 
need  of  money  to  meet  its  current  expenses,  and 
which  uses  the  money  In  payingr  debts  of  a  char- 
acter for  which  receivers'  certificates  were  auth- 
orized to  be  issued,  will  not  give  the  banls.  a  lien 
oo  the  araets  superior  to  a  first  mortgage  on  the 
property  if  neither  the  bank  nor  the  persons  who 
were  paid  out  of  the  loan  obtained  receivers* 
certificates. 

8.  A  party  loaning  money  to  an  em- 
barrassed corporation  subsequently 
a4iud^ed  insolvent,  and  taking  security 
therefor,  cannot  in  equity  claim  a  Hen  on  its 
mortgaged  property  or  the  proceeds  thereof,  in 
preference  to  a  pre-existing  mortgage,  no  matter 
for  what  purpose  the  loan  was  made  or  how  the 
money  loaned  was  applied,  providing  the  mort- 
gage bondholders  were  not  parties  to  the  trans- 
action. 

8.  Attachment  of  the  lines  and  prop. 

t  erty  of  a  telegrraph  company  in  other 

I*  states  after^  a  receiver  has  been  appomted  In 
the  state  of  which  the  attachment  creditor  is  a 
citizen  and  service  on  such  creditor  of  a  copy  of 

'  an  injunction  against  interfering  with  the  receiv- 
ership is  a  violation  of  the  injunction,  and  can 
give  the  creditor  no  lien  which  can  be  asserted  in 
an  equitable  administration  of  the  assets  in  the 
state  where  the  receiver  was  appointed. 

(January  28,  1896.) 

APPEAL  by  petitioner  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  First 
Department,  affirming  an  order  entered  upon 
the  report  of  a  referee  denying  its  petition  to 
share  in  the  proceeds  arising  from  a  foreclos- 
ure sale  of  defendant's  property.     Affinned. 

Statement  by  Andrews,  Ch.  J.: 
The  Third  National  Bank  of  the  city  of  New 
York,  in  May.  1884,  upon  the  application  of 
the  officers  of  the  Bankers'  &  Merchants'  Tele- 
graph Company,— a  New  York  corporation 
owning  and  operating  lines  of  telegraph  in 
New  York,  Massachusetts,  Rhode  Islana,  and 
Other  states, — loaned  to  the  company  $60,000, 
upon  the  statement  that  that  amount  was 
needed  to  meet  current  supply  bills  and  con- 
tract obligations;  taking  as  collateral  security 
$300,000  of  the  bonds  of  the  company,  secured 
by  a  trust  mortgage  for  $10,000,000,  dated 
November  24,  1883.  on  all  its  property  and 
lines,  executed  to  the  Farmers'  Loan  &  Trust 
Company,  as  trustee.  The  telegraph  company 
was  financially  embarrassed  at  the  time,  but 
the  officers  represented  to  the  bank  that  the 


Note.— As  to  effect  of  insolvency  transfers  in 
other  states, see  note  to  Long  v.  Forrest  (Pa.)  23  L. 
R.A.88. 
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amount  of  the  proposed  loan  would  relieve  the 
company,  and  enable  it  to  go  on  with  its  busi- 
ness. The  company  paid  $10,000  of  this  loan, 
and  on  August  4, 1884,  the  bank  renewed  the 
loan  for  thirty  davs,  taking  the  company's  note 
for  $40,000,  givmg  additional  bonds  to  the 
amount  of  $100,000  as  further  security:  so  that 
the  bank  held  bonds  to  the  amount  of  $400,000, 
then  worth  in  the  market  20  cents  on  the  dol- 
lar, as  security  for  the  note  of  $40,000.  The 
note  went  to  protest,  and  the  bank  subsequently 
sold  the  bonds,  and  after  applying  the  pro- 
ceeds of  the  sale  there  remained  due  to  the 
bank,  December  2. 1885,  the  sum  of  $28,350.09, 
which  has  never  been  paid.  One  Day,  a  judg- 
ment creditor  of  the  company,  execution  on 
his  judgment  having  been  returned  unsatisfied, 
commenced  in  the  fall  of  1884  an  action  in  the 
supreme  court  of  this  state  against  the  com- 
pany, to  sequestrate  its  property,  and  for  the 
appointment  of  a  receiver;  and  receivers  were 
appointed,  September  24,  1884,  of  all  its  prop- 
erty and  effects,  real  and  personal,  whereso- 
ever situate,  with  power  to  operate  and  man- 
age its  lines  of  telegraph,  and  by  the  order 
appointing  the  receivers  all  persons  were  en- 
joined from  interfering  in  any  manner  with 
the  receivers  in  the  discharge  of  their  duties. 
In  October  and  December,  1884,  the  receivers 
in  the  Dajr  suit  were  authorized  by  the  court  to 
issue  receivers*  certificates  for  money  to  be 
borrowed  to  carry  on  the  business  and  to  pay 
certain  claims,  which  certificates,  it  was  de- 
clared, would  constitute  a  first  lien  on  the 
property  of  the  company.  Under  this  author- 
ity, receivers'  certificates  were  issued,  aggre- 
gating $105,000.  After  the  commencement  of 
the  Day  suit,  an  action  was  commenced  by  one 
De  Haven,  a  bondholder,  against  the  company, 
the  receivers  in  the  Day  suit,  and  the  trustee 
of  the  mortgage,  for  the  dissolution  of  the 
company  and  the  appointment  of  a  receiver: 
and  January  6,  1885,  judgment  was  entered  in 
the  action,  appointing  the  same  persons  who 
had  been  appointed  receivers  in  the  Day  suit 
receivers  in  the  De  Haven  suit,  and  the  entry 
of  the  judgment  in  the  De  Haven  suit  substan- 
tially superseded  the  prior  proceedings  in  the 
Day  suit.  The  judgment  in  the  De  Haven  suit 
made  very  broad  provision  for  the  issue  of  re- 
ceivers' certificates  to  take  priority  of  the  mort- 
gage, and,  under  its  provisions  and  the  prior 
order  referred  to,  receivers'  certificates  were 
issued  amounting  in  the  aggre^te  to  $602,- 
802.66.  The  judgment  in  the  De  Haven  suit 
contained  a  provision  enjoining  interference  by 
any  person  with  the  receivers  in  the  discharge 
of  their  duties,  similar  to  the  provision  in  the 
order  in  the  Day  suit. 

On  the  23d  of  April,  1885,  the  Farmers' 
Loan  &  Trust  Company,  the  trustee  under  the 
mortgage,  commenced  an  action  for  the  fore- 
closure of  the  mortgage;  and  May  1,  1885,  re- 
ceivers were  appointed  therein  as  successors  to 
the  receivers  appointed  in  the  Day  and  De 
Haven  suits.  June  5,  1885,  judgment  of  fore- 
closure was  entered  in  the  action,  which, 
among  other  things,  authorized  the  purchasers 
on  the  sale  under  the  judgment  to  receive  on 
the  bid  receivers*  certificates  theretofore  issued 
in  the  Day  and  De  Haven  suits,  and  to  pay 
over  any  surplus  to  the  bondholders.  The  sale 
under  the  foreclosure  took  place  August  10, 
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1885,  and  the  property  was  bid  in  ^  or  for  a 
corporation  known  as  the  United  Lines  Tele- 
graph Company,  for  the  sum  of  $500,000;  and 
by  an  order  of  distribution  made  July  2,  1894, 
it  appears  that  the  entire  proceeds  of  the  sale, 
above  costs  and  expenses,  were  applied  on  re- 
ceivers* certificates,  and  were  sufficient  to  pay 
thereon  only  69  per  cent  of  their  amount. 
The  Third  National  Bank  of  the  city  of  New 
York  never,  so  far  as  appears,  applied  for  or 
received  from  the  receivers  any  certificates. 
On  the  5th  of  May,  1885,  long  after  the  ap- 

gtintment  of  the  receivers  in  the  Day  and  De 
aven  suits,  and  the  appointment  of  receivers 
in  the  foreclosure  suit,  and  about  six  weeks 
after  it  had  been  served  with  a  copy  of  the  or- 
der in  the  De  Haven  suit  appointing  receivers, 
and  enjoining  interference  with  the  receivers 
so  appointed,  the  bank  instituted  attachment 
suits  in  the  states  of  Massachusetts  and  Rhode 
Island  against  the  Bankers*  &  Merchants*  Tele- 
graph Company,  upon  their  debt,  and  caused 
the  attachments  to  be  levied  upon  the  poles 
and  lines  and  other  property  of  the  company 
in  those  states,  respectively.  *  It  is  undisputed 
that  the  receivers,  at  the  time  of  these  attach- 
ments, were  in  possession  of  the  property  of 
the  company  in  these  states,  and  were  operat- 
ing the  lines  of  tele^ph  therein,  and  had  been 
in  such  possession  since  their  appointment,  and 
this  was  known  to  the  bank  when  the  attach- 
ments were  issued.  On  the  11th  of  June,  1866, 
on  the  matter  being  brought  to  the  attention  of 
the  court  in  this  state,  the  bank  was  enjoined 
from  the  further  prosecution  of  the  attachment 
suits  commenced  in  Massachusetts  and  Rhode 
Island.  On  July  31,  1885  (the  same  day  on 
which  the  judgment  of  foreclosure  was  entered), 
the  bank  entered  into  a  stipulation,  entitled  in 
the  foreclosure  action,  that  '*in  case  the  peti- 
tioner [the  bank]  shall  establish,  on  a  reference 
to  be  ordered  herein,  that  it  is  entitled  to  share 
in  the  proceeds  of  the  sale  in  preference  to  the 
bondholders,  then  the  petitioner  shall  be  paid 
the  amount  that  it  may  be  adjudged  as  entitled 
to  receive  out  of  the  proceeds."    March  19, 

1886,  the  court  on  motion,  in  the  foreclosure 
action  and  the  actions  of  Day  and  De  Haven, 
directed  the  bank  to  cancel  and  annul  of  rec- 
ord its  attachments  obtained  in  Massachusetts 
and  Rhode  Island,  so  that  the  property  of  the 
telegraph  company  could  be  sold  on  toe  fore- 
closure judgment  free  of  all  encumbrances 
created  thereby,  and  that  the  liens,  if  any, 
thereunder,  be  transferred  to  the  proceeds;  but 
in  the  order  it  was  directed  that  the  order  was 
not  to  be  taken  "as  an  adjudication  that  anj 
such  lien  actually  existed,  or  that  the  bank  is 
entitled  to  share  in  preference  to  such  bond- 
holders.** Other  facts  are  stated  in  the  opin- 
ion. 

Mr,  Everett  P.  Wheeler,  with  Messrs, 
Shearman  A  SterUngf  for  appellant: 

In  equity,  a  person  who.  at  the  request  of  a 
corporation,  furnishes  money  for  the  specific 
purpose  of  paying  an  indebtedness  which,  by 
law,  or  the  contract  of  the  parties,  or  by  the 
order  of  the  court,  becomes  entitled  to  a  pref- 
erence, is  subrogated  to  the  rights  of  the 
creditors  whose  debts  are  paid  by  the  money 
so  furnished. 

Newhold  V.  Peoria  db  S,  E,  Go.  5  HI.  App. 
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867;  Re  Qyrk  d  T.  R.  Co.  L.  R.  4  Ch.  748: 
Lidderdale  v.  Robinson^  2  Brock.  159, 
Affirmed,  25  U.  S.  12  Wheat.  594,  6  L.  ed. 
740;  Cole  v.  Malcolm,  66  N.  Y.  368;  CottreWa 
Appeal,  23  Pa.  294;  Connecticut  F.  Ins.  Co. 
V.  Erie  R.  Co.  78  N.  Y.  899,  29  Am.  Rep. 
171.  Reversing.  10  Hud,  69;  Blackburn  Bldg. 
8oc.  V.  Cvnl^e,  L.  R.  22  Ch.  Div.  61;  Ev- 
erson  v.  McMullen,  113  N.  Y.  298,  4  L.  R.  A. 
118. 

If  a  person  is  induced  to  pay  off  debts  by 
representations  that  turn  out  to  be  untrue  he 
becomes  subrogated  to  the  rights  of  the  credi- 
tors whose  debts  he  has  paid. 

Barnes  v.  Mott,  64  N.  Y.  897,  21  Am.  Rep. 
625;  Qreen  v.  Milhank,  3  Abb.  N.  C.  188;  ^•- 
dener  v.  Pavey,  77  Ind.  241;  Harris.  Subroga- 
tion, §  13;  Lockwood  v.  Marsh,  8  Nev.  188;  Cot- 
Urn  V.  Dacey,  61  Fed.  Rep.  481;  Mntunf  L.  Ins. 
Co.  V.  Forty-second  Street  d  O.  S.  F.  R.  Co.  74 
Hun,  505;  Stevens  v.  King,  84  Me.  291;  Floicer 
V.  Maus,  141  Ind.  47;  Drapery.  Ashley  {Mich.) 
62  N.  W.  707;  Stewart  v.  Stewart,  90  Wis.  516; 
London  &  N.  W.  A.  Martg.  Co.  v.  Tracy,  58 
Minn.  201. 

The  subrogation  takes  place  **  without  any 
assignment  or  act  of  transfer  by  or  on  the  part 
of  the  mortgaeee." 

Ellsworth  y^/AHikicood,  42  N.  Y.  S9;  Dings y. 
Parshall,  7  Hun,  522. 

In  all  cases  of  subrogation  there  is  no  ex- 
pectation at  the  time  of  the  original  contract 
that  the  party  advancing  the  money  will  be 
compelled  to  resort  to  subrogation. 

Connecticut  F.  Ins.  Co.  v.  Ei'ie  R.  Co.^  and  Be 
Cork  <&  T.  R.  Co.  supra. 

In  Rhode  Island  the  mortgage  from  the 
Bankers'  &  Merchants'  Telegraph  Company  to 
the  Farmers*  Loan  &  Trust  Company  was  not 
recorded  as  a  mortgage  of  real  estate.  The 
law  of  that  state  is  that  a  mortgage  on  real  es- 
tate, if  not  recorded  in  the  registry  of  real  es- 
tate mortgages,  is  absolutely  void  as  to  all  per 
sons  except  the  parties  and  their  heirs. 

R.  I.  Pub.  Stat.  1882,  chap.  176,  §  4,  p.  443 
in  Record,  pp.  195, 196;  Harris  v.  Arnold,  1  R. 
I.  125;  American  U.  TeUq.  Co.  v.  MiddleVm,  80 
N.  Y.  408;  Hynes  v.  McDermott,  82  N.  Y.  41; 
Chapin  v.  Dobnon,  78  N.  Y.  74,  34  Am.  Rep. 
612. 

In  Massachusetts  the 'mortgage  to  the  Far- 
mers' Loan  &  Trust  Company  was  not  re- 
corded as  a  mortgage  of  personal  property. 
The  law  of  Massachusetts  in  relation  to  tele- 
graph poles  and  wires  is  peculiar. 

The  intention  of  the  legislature  evidently  was 
to  treat  these  poles  and  wires  as  personal  prop- 
erty. 

Mass.  Pub.  Stat.  chap.  109,  pp.  588,  590, 
§  16;  Ashmvn  v.  Williams,  8  Pick.  402. 

Possession  of  this  mortgaged  property  was 
not  delivered  to  or  retained  by  the  mortgagee, 
but  the  mortgagor  remained  in  possession. 

The  mortgage,  therefore,  not  having  been 
recorded  as  a  mortgage  of  personal  property, 
and  possession  not  having  been  delivered  un- 
der it  to  the  mortgagee,  it  is  void  as  against 
the  attaching  creditor. 

Huntington  v.  Clemence,  108  Mass.  482. 

The  attorney  for  the  telegraph  company  ex- 
pressly requested  that  execution  should  not  be 
issued  upon  the  judgments  in  Rhode  Island 
and  Massachusetts. 

He  cannot  now  take  advantage  of  the  com- 
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pliance  by  the  attorneys  for  the  bank  with  this 
request. 

Shellington  v.  Howland,  58  N.  Y.  871 ;  Broom, 
Legal  Maxims,  186,  700;  Root  v.  Wagner,  80 
N.  Y.  9.  86  Am.  Dec.  848;  Bernheim  v.  Dag- 
gett,  12  Abb.  N.  C.  316. 

Orders  in  the  case  had  made  it  impossible  to 
collect  anything  under  execution,  and  had 
withdrawn  the  property  attached  from  the 
jurisdiction  of  the  sheriff.  In  all  such  cases 
it  is  held  that  the  issuing  of  an  execution  is 
dispensed  with. 

Shellington  v.  Rowland,  supra;  Hardman  v. 
Sage,  124  N.  Y.  25;  Ward  v.  Kilpatrick.  85  N. 
Y.  413;  Morton  v.  Tucker,  145  N.  Y.  244; 
Sheffield  v.  Robinson,  78  Hun,  178:  Bates  v. 
Masonic  Hall  <fe  A.  Fund,  7  Misc  609. 

So  far  as  the  lines  in  Rhode  Island  are  con- 
cerned which  have  been  shown  to  be  real  es- 
tate, the  appointment  of  the  receivers  did  not 
transfer  the  title. 

Chautauque  County  Bank  v.  Risley,  19  N. 
Y.  369,  75  Am.  Dec.  347. 

Even  in  regard  to  the  lines  in  Massachusetts 
which  wei^  personal  property,  the  order  ap- 
pointing the  receiver  did  not  operate  to  trans- 
fer the  title. 

OsQood  V.  Maguire,  61  N.  Y.  524;  Booth  v. 
Clark,  58  U.  S.  17  How.  322,  15  L.  ed.  164; 
Finckey.  Funke,  25  Hun,  616;  0*Callaghan  v. 
Fraser,  87  Hun,  484;  Brigham  v.  Luddington, 
12  Blatchf.  287;  Kinq  v.  Cutis,  24  Wis.  627; 
Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.  \% 
Wis.  67. 

If  it  is  desired  to  transfer  the  title,  an  assign- 
ment should  be  directed  to  be  made  by  the 
company. 

Buswell  y.  Supreme  Sitting  0.  of  I.  H.  161 
Mass.  224,  28  L.  R.  A.  846:  Fawcetty.  Supreme 
Sitting  0.  of  I.  H.  64  Conn.  170.  24  L.  R  A. 
815;  Day  v.  Postal  Teleg.  Co.  66  Md.  354;  P(/rt 
Royal  dh  A.  R.  Co.  v.  King,  98  Ga.  68,  24  L. 
R.  A.  780. 

These  attachments  did  not  interfere  with  the 
receiver's  possession.  The  title  remained  in 
the  company,  and  its  interest  was  the  subject 
of  attachment. 

Dunlop  V.  Patterson  F.  Ins.  Co.  74  N.  Y. 
145,  80  Am.  Rep.  283;  Moran  v.  Sturges,  164 
U.  8.  256.  38  L.  ed.  981. 

Mr.  William  W.  Cook,  for  plaintiff,  re- 
spondent: 

A  general  creditor  cannot  claim  priority 
over  the  bondholders,  or  a  parity  with  re- 
ceiver's certificate  holders,  even  though  that 
general  creditor  loaned  the  money  to  the  com- 
pany in  order  to  keep  it  a  "going  concern." 

Morgan's  L.  &T.  R.  &  S.  S.  Co.  v.  Texas  C. 
R.  Co.  187  U.  S.  171,  84  L.  ed.  625;  Penn  v. 
Cnlhmin,  121  U.  S.  251,  30  L.  ed.  915;  Re  KeUy, 
5  Fed.  Rep.  846;  Re  Renenfs  Canal  Ironworks 
Co.  L.  R.  8  Ch.  Div.  411. 

The  attachments  in  Massachusetts  and 
Rhode  Island  were  waived  under  the  stipula- 
tion, and  were  dissolved  under  the  prohibitive 
order  of  the  court.  As  a  matter  of  law,  even 
if  they  had  not  been  waived  or  dissolved,  they 
were  illegal  and  in  contempt  of  court. 

Cliafee  v.  quidnick  Co.  18  R.  I.  442;  Ver- 
mont cfe  C.  R.  Co.  V.  Vermont  C.  R.  Co.  46  Vt. 
792;  Sercomb  v.  Catlin,  128  III.  556;  Dehon  v. 
FoHter,  4  Allen,  545;  Moore  v.  Potter,  87  Hun. 
836;  Woerihoster  v.  North  River  Constr.  Co. 
99  N.  Y.  898. 
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Jan., 


Andrews,  Cb.  J.,  delivered  the  opinioD  of 
the  court: 

It  is  claimed  in  behalf  of  the  Third  National 
Bank  that  the  money  loaned  to  the  Bankers'  <& 
Merchants'  Telegraph  Company  created  a  debt 
which,  in  equity,  was  entitled  to  rank  as  a 
charge  on  the  proceeds  of  the  foreclosure  sale 
prior  to  the  claim  of  the  bondholders.  It  is 
undisputed  that  the  mortgage  to  secure  the 
bonds  was  executed  November  23,  1883,  and 
that  the  loan  by  the  bank  was  not  made  until 
the  following  May.  By  the  general  rule,  the 
bondholders  who  relied  upon  the  mortgage  as 
security  for  their  debts,  which  was  a  specific 
charge  upon  the  property  of  the  Bankers*  & 
Merchants*  Telegraph  Company,  arc  entitled 
to  preference  in  the  distribution  of  the  pro- 
ceeds. The  claims  of  general  creditors  of  a 
mortgagor  are,  in  general,  postponed  to  the 
mortgage,  even  when  their  debts  were  con- 
tracted prior  to  its  execution.  The  bank  seeks 
to  raise  an  equity  to  preference  in  the  case,  al- 
though its  debt  was  subsequent  to  the  mort 
gage,  by  invoking  the  doctrine  upon  which 
courts  of  equity  nave  acted  in  the  administra- 
tion of  the  assets  of  insolvent  corporations, — 
that  expenses  incurred  by  receivers  in  the  man- 
agement and  preservation  of  the  property 
which  is  the  subject  of  the  receivership  may, 
by  order  of  the  court,  be  made  a  primary 
charge,  and  displace  the  priority  of  lien  which, 
in  ordinary  cases,  attaches  to  a  mortgage  se- 
curity existing  at  the  time  of  the  insolvency. 
The  courts  have  assumed  to  go  still  further, 
and  to  adjudge  priority  of  payment  of  debts 
contracted  by  a  failing  corporation  within  a 
few  months  prior  to  its  adjudged  insolvency, 
for  labor,  supplies,  and  necessary  current  ex- 
penses incurred  in  the  struggle  to  keep  itself 
alive.  There  is  a  sound  equity  which  supports 
the  doctrine  that,  when  the  nature  of  the  prop 
erty  is  such  that  the  business  to  which  it  has 
been  devoted  cannot  be  discontinued  without 
great  prol)able  loss,  the  court  may  authorize  it 
to  be  continued  by  its  officer  and  receiver  pend- 
ing the  closing  up  of  the  affairs  of  the  insol- 
vent corporation.  Expenses  incurred  by  a  re- 
ceiver under  such  circumstances  may  be  justly 
said  to  be  expenses  of  preservation  for  the 
benefit  of  bondholders  or  other  persons  entitled 
to  share  in  the  final  distribution,  which  ought 
to  be  first  paid.  But  it  is  obvious  that,  with 
the  best  intentions,  attempts  by  the  court  to 
carry  on  the  business  of  a  railroad  or  of  a  tele- 
graph company  through  its  receiver  are  hazard- 
ous, and  we  think  courts  may  well  pause  be- 
fore extending  the  application  of  the  principle 
to  which  we  have  adverted. 

The  petitioner  in  this  case  is  a  banking  in- 
stitution, and  it  loaned  its  money  upon  what 
at  the  time  was  ample  security,  and,  as  is  to  be 
inferred,  in  the  ordinary  course  of  banking 
business.  It  had  record'  notice  of  the  mort- 
gage, by  the  records  in  this  state.  Its  secu- 
rity, as  it  has  turned  out,  was  inadequate,  but 
by  the  payment  made  on  the  loan,  and  sale  of 
the  bonds  taken  as  security,  it  has  realized  on 
its  debt  nearly  as  large  a  percentage  as  any  of 
the  unsecured  creditors  of  the  company  whose 
debts  were  outstanding  at  the  time  of  the  ap 
pointment  of  the  receiver,  who  received  re- 
ceivers' certificates.  The  latter  received  only 
69  per  cent  of  their  claims.  The  bondholders 
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and  general  creditors  received  nothing.  The 
bank  neither  applied  for  nor  received  receiv- 
ers' certificates.  But  the  claim  is  that  when 
it  made  the  loan  the  Bankers'  &  Merchants' 
Telegraph  Company  was  in  pressing  need  of 
money  to  meet  its  current  expenses,  and  that 
it  was  used  by  the  company  in  paying  debts 
of  a  character  for  which  receivers*  certificates 
were  authorized  to  be  issued  by  the  judgment 
in  the  De  Haven  suit  of  January  6,  1885.  It 
is  also  suggested  that  it  was  deceived  by  the 
assurances  of  the  officers  of  the  company  when 
the  loan  was  made.  There  is  no  foundation 
for  the  charge  of  fraud;  and,  moreover,  if  any 
fraud  was  committed  by  the  company  in  se- 
curing the  loan,  the  bondholders  received  no 
benefit,  and  their  rights  are  not  affected.  The 
bank  is  not  in  the  position  of  a  certificate 
holder,  and  only  the  holders  of  receivers'  cer- 
tificates were,  under  the  judgment  in  the  De 
Haven  .suit,  entitled  to  a  preference  over  the 
bondholders.  The  right  of  a  creditor  of  an 
insolvent  corporation  m  the  hands  of  a  receiver 
to  have  a  preference  over  bondholders  under  a 
first  mortgage  is  strietimmi  juris. 

Assuming  that  the  bank  is  entitled  to  be  sub- 
rogated to  the  claims  of  the  persons  paid  out 
of  the  loan,  such  claims  are  not  entitled  to  pref- 
erence out  of  the  proceeds  over  the  claims  of 
the  bondholders,  because  they  were  not  repre- 
sented by  receivers'  certificates,  and  it  was  only 
claims  so  represented  which,  under  the  judg- 
ment in  the  De  Haven  suit,  were  entitled  to 
preference.  The  bank  has  no  equity  to  call 
upon  those  who  held  receivers'  certificates,  and 
were  paid  a  part  of  their  claims,  to  contribute 
to  make  the  bank  equal  with  them.  They  se- 
cured the  proper  evidence  of  theirright  to  par- 
ticipate in  the  distribution,  and  the  bank  neg- 
lected to  do  so.  The  bank  is  entitled  to  no 
dispensation  to  give  it  a  standing  which  it  has 
not  acquired.  But  we  think  the  claim  of  the 
t)ank  may  properly  be  denied  on  the  broad 
ground  that  a  party  loaning  money  to  an  em- 
barrassed corporation,  subsequently  adjudged 
to  be  insolvent,  and  taking  security  therefor, 
is  not  in  a  position  which  entitles  hini,  in  equity, 
to  be  adjudged  to  have  a  lien  on  mortgaged 
property  of  the  corporation,  or  its  proceeds,  in 
preference  to  bondholders  under  a  mortgage 
existing  when  the  loan  was  made,  and  that  it  is 
immaterial  for  what  purpose  the  loan  was  made, 
or  how  the  money  received  thereon  was  ap- 
plied, provided  the  bondholders  were  not  par 
ties  to  the  transaction.  The  recent  cases,  we 
think,  support  this  view.  Peiin  v.  Calhonn, 
121  U.  S.  251,  30  L.  ed.  915;  Morgan's  L.  <Sb  T. 
R.  &  S.  S.  Co.  V.  Tej-as  a  R.  Co.  137  U.  S. 
171,  34  L.  ed.  625;  Cole  v.  Cunningham,  133 
U.  S.  107,  33  L.  ed.  538;  Rt  Regent's  Canal 
Iromcorks  Go.  L.  R.  3  Ch.  Div.  411. 

The  bank  presents  another  and  different 
claim  upon  which  it  bases  its  right  to  priority 
of  payment  out  of  the  fund.  It  asserts  that  it 
acquired  a  legal  lien  on  the  property  and  lines 
of  the  Bankers'  «fc  Merchants'  Telegraph 
Company  in  the  states  of  Massachusetts  and 
Rhode  Island  by  the  levy  of  its  attachments  in 
those  states  May  5,  1885;  and  it  claims  tliat 
these  attachments  were  prior  to  the  mortgage 
to  the  Farmers'  Loan  &  Trust  Company,  by 
reason  of  the  fact  that  it  was  not  recorded  in 
either  of  those  states  at  the  lime  of  the  levy  of 
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the  attachments.  The  further  claim  is  made 
that,  under  the  statutes  and  decisions  in  Mass- 
achusetts and  Rhode  Island,  attachments  lev- 
ied before  the  record  of  a  mortgage  acquire 
priority.  We  are  of  opinion  that  the  bank 
can  take  nothing  by  its  attachments.  When 
they  were  issued,  the  properly  levied  upon  was 
in  the  possession  of  the  receivers  in  the  De 
Haven  suit,  who  were  then  engaged  in  oper- 
ating the  entire  lines  of  the  company,  includ- 
ing the  lines  in  Massachusetts  and  Rhode  Is- 
land, and  this  was  known  to  the  bank  when  it 
caused  its  attachments  to  be  issued.  The  is- 
suing of  the  attachments  was  a  contempt  of 
the  process  of  the  court.  The  judgment  in  the 
De  Haven  suit,  entered  January  6,  1885,  by  its 
terms  vested  the  whole  property  of  the  com- 
pany, wheresoever  situate,  in  the  receivers  ap- 
pomted  thereby,  and  enjoined  all  persons  from 
interfering  with  them  in  the  discharge  of  their 
duties.  It  moreover  provided  for  the  issuing 
of  receivers'  certificates  as  a  first  lien  on  all  the 
property  of  the  company.  The  bank,  when  it 
-caused  the  attachments  to  be  levied,  had  full 
notice  of  the  judgment,  having  six  weeks  prior 
to  that  time  been  served  with  a  copy.  The 
bank  was  a  citizen  of  this  state,  and  amenable 
to  the  jurisdiction  of  its  courts.  The  act  of  the 
bank  was  a  clear  violation  of  the  injunction, 
And  tended,  moreover,  to  thwart  the  scheme 
formulated  in  the  judgment  in  respect  to 
receivers'  certificates.  We  are  of  opinion 
that  the  bank  cannot  be  heard,  in  a  court  of 
•equity  engaged  in  the  administration  of  the 
proceeds  of  the  mortgaged  property,  to  assert 
an  alleged  lien  having  its  origin  in  a  violation 
of  the  injunction  and  judgment  of  the  court. 
It  is  not  material  to  consider  whether,  under  the 
laws  of  Ma.s8achusetts  and  Rhode  Island,  the 
attachments  created  a  lien  prior  to  the  mort- 
gage. The  bank  was  bound  to  submit  to  the 
injunction,  and  an  attachment  which  might 
aripen  into  a  judgment  upon  which  the  sale  of 
the  property  levied  upon  could  be  made  was 
an  interference  with  the  receivership,  contrary 
to  the  spirit  and  intent  of  the  judgment  of 
January  6,  1885.  Upon  the  whole  case,  we 
think  the  bank  failed  to  show  any  right  to  re- 
lief, and  the  orders  appealed  from  should  he 
xiffirmed. 
All  concur. 


Hugh  O'REILLY  et  al.,  Appls., 

NEW    YORK    ELEVATED    RAILROAD 
COMPANY  et  a/.,  RespU. 

(148  N.  Y.  347.) 

Aii*iiiJiinetion  will  not  be  ^nranted  In  fa. 
vor  of  an  abutting^  owner  agrainst  the 
maintenance  of  an  elevated  railroad 

in  a  street  in  front  of  bis  property  inter  fer- 
ine with  easements  in  the  street  appurtenant 
to  his  property  without  makiner  ooajpensation 
therefor,  where  he  is  unable  to  show  any  actual 
dama^re  to  bis  property  or  lom  suffered  by  reason 
of  the  presence  and  operation  of  the  railroad,  be- 
cause on  account  of  it  tbe  value  of  his  property 
has  increased  greatly  and  in  proportion  to  the 

NoTB.— For  injury  by  elevated  railroad  to  abut, 
ting  o  wner^s  easements  in  streets^see  note  to  Egerer 
IV.  New  York  C.  &  H.  R.  U.  Co.  (N.  Y.)  14  L.  R.  A.  381. 

di  L.t  a  A. 


general  increase  of  values  of  property  in  tbe 
vicinity. 

(February  18. 1896.) 

APPEAL  by  plaintififs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court. 
First  Department,  affirming  a  judgment  of  a 
special  term  for  New  York  County  entered 
upon  the  report  of  a  referee  dismissing  the 
complaint  in  a  proceeding  to  enjoin  the  opera- 
tion of  defendant's  railroads  Until  they  had 
made  compensation  to  plaintiffs  for  easements 
which  they  had  appropriated.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  W.  S.  Jolmston*  for  ap- 
pellants: 

Proof  by  the  plaintiffs  of  an  absolute  money 
loss  by  reason  of  the  acts  of  the  defendants  in 
cases  of  this  character  is  not  necessary  in  order 
to  secure  injunctive  relief. 

Campbell  v.  /Seaman,  63  N.  Y.  568,  20  Am. 
Rep.  567;  Rochester  Lantern  Go.  v.  Stiles  &  P. 
Press  Co.  185  N.  Y.  209;  Cmner  v.  Mackey,  78 
Hun,  288;  Maitland  v.  Manhattan  R.  Co.  9 
Misc.  616;  Wilson  v.  New  York  Elev.  R.  Co.  9 
Misc.  657;  Smith  v.  Rochester,  38  Hun,  614; 
Corning  v.  TVoy  Iron  <fc  N.  Factory,  40  N.  Y. 
191;  Baltimore  dt  P.  R.  Co.  v.  Fif^  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739:  Rough- 
keepsie  Gas  Co.  v.  Citizens'  Oas  Co.  89  N.  Y. 
497;  Knox  v.  Metropolitan  Elev.  R.  Co,  58 
Hun,  518, 128  N.  Y.  625;  EUicottville  d  G.  V. 
PI.  Road  Co.  V.  Buffalo  d;  P.  R.  Co,  20  Barb. 
644;  Wartman  v.  Swindell,  54  N.  J.  L.  589,  18 
L.  R.  A.  44;  Seneca  Road  Co,  v.  Auburn  <fe 
R.  R.  Co.  5  Hill,  175;  The  Six  Carpenter^  Case, 
8  Coke,  146a;  Wheelock  v.  Noonan,  108  N.  Y. 
183;  Meyer  v.  Phillips,  97  N.  Y.  485.  49  Am. 
Rep.  588;  Dunsbach  v.  Uollister,  49  Hun,  352; 
Schuyler  v.  Curtis,  40  N.  Y.  8.  R.  289;  Wri(fht 
V.  Syracuse,  B,  &  N.  Y.  R.  Co.  49  Hun,  445;  Gif- 
ford  V.  Babies'  Hospital,  17  N.  Y.  S.  R.  886; 
ChHstie  v.  Siiankey,  12  N.  Y.  8.  R.  658;  Foster 
V.  Buffalo,  64  How.  Pr.  127;  Caroy.  Metropoli- 
tan EUv.  R,  Co.  14  Jones  &  8.  188;  Kelk  v. 
Pearson,  L.  R.  6  Ch.  809;  Swell  y.  Greemcood, 
26  Iowa,  377;  Goodson  v.  Richardson,  L.  R.  9 
Ch.  221;  Dance  v.  Goldingham,  L.  R.  8  Ch.  902; 
Jacomb  v.  Knight,  8  De  G.  J.  &  8.  538;  Wells 
v.  Attenborough,  24  L.  T.  N.  8.  812;  BradUy  v. 
Pharr,  45  La.  Ann.  426,  19  L.  R.  A.  647;  Hart 
V.  Buckner,  54  Fed.  Rep.  925, 2  U.  8.  App.  488. 

An  injunction  should  have  been  granted. 

Blumenthal  v.  New  York  Elev.  R.  Co.  42  N. 
Y.  8.  R.  683;  Glover  v.  Manhattan  R,  Co.  19 
Jones  «&  8. 1 ;  Eno  v.  Metropolitan  Elev.  R,  Co. 
24  Jones  &  8  318;  Armstrong  v.  Gilchrist,  2 
Johns.  Cas.  424;  HawUy  v.  Cramer,  4  Cow. 
718;  Matthews  v.  Delaware  cfe  B.  Canal  Co,  20 
Hun,  487;  Corning  v.  Troy  IrondN.  Factory, 
39  Barb.  311,  40  N.  Y.  191;  Hanly  v.  Watter- 
son,  39  W.  Va.  214;  Gale  v.  Gale,  15  N.  Y.  8. 
R.  644;  1  8tory.  Eq  Jur.  §§  64,  709;  Miller  y, 
McCan,  7  Paige,  541;  Taylor  v.  1  at/lor,  43  N. 
Y.  578;  Beach  v.  Cooke,  28  N.  Y.  508,  86  Am. 
Dec.  260;  Sutherland  v.  Rose,  47  Barb.  144; 
Lynch  Y,  Third  Ave.  R.Co.  128  N.Y.  681;  Madi- 
son Ave.  Baptist  Church  v.  Baptist  Church,  78 
N.  Y.  95;  Crump  v.  Ingersoll,  47  Minn.  179. 
At  least  it  should  unless  the  defendants 
within  a  reasonable  time  acquired  the  title  to 
these  easements  appropriated  by  them  for  the 
plaintiffs. 
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Smith  V.  Rochester,  88  Hun,  614;  Ooldemid 
V.  Tunbridge  Wells  Imp.  Comrs,  L.  R.  1  Eq. 
160,  169;  Foster  v.  Buffalo,  64  How.  Pr.  127. 
182;  Cornwall  v.  Sachs,  69  Hun,  288;  Tollman 
V.  Metropolitan  Kiev,  E.  Co  121  N.  T.  125,  8 
L.  R  A.  178;  Mackcyy.  Scottish  Widowt^  Fund 
Assur.  Soe,  10  Ir.  Eq.  Rep.  114;  Stokes  v.  City 
Offices  Co.  2 Hem.  &  M.  650;  Blvmenthaly.  I^ew 
York  Elev.  R.  Co.  supra;  Strouh  v.  Manhattan 
R.  Co.  27  Jones  &  8.  505;  McElroy  v.  Kausas 
City,  21  Fed.  *  Rep.  257;  Code  Civ.  Proc. 
§§  8859,  8869.  8871.  8378;  Qalway  v.  Metropoli- 
tan Elev.  R.  Co.  128  N.  Y.  149,  18  L.  R.  A. 
788;  Pond  v.  Metropolitan  Elev.  R.  Co.  112  N. 
Y.  186;  Williams  v.  Brooklyn  Elev.  R.  Co.  126 
N.  Y.  100;  Blumenthal  v.  New  York  Elev.  R. 
Co.  187  N.  Y.  559. 

An  injunctipn  is  necessary  to  prevent  a  mul- 
tiplicity of  actions,  and  to  prevent  a  continu- 
ing trespass,  which  is  threatened  by  the  tres- 
passers to  be  of  a  perpetual  nature,  and  which 
will  result  in  the  destruction  of  the  plaintiffs' 
substantial  rights  of  property. 

High,  Inj.  §t^  852.  860;  'WiUiams  v.  New 
York  C.  R.  Go.  16  IS.  Y.  Ill,  69  Am.  Dec. 
651;  Johnson  v.  Rochester,  18  Hun,  285;  Mo- 
hawk &  H.  R.  Co.  V.  Artcher,  6  Paige,  88; 
Pennsylvania  Coal  Co.  v.  Delaware  db  H.  Canal 
Co.  81  N.  Y.  91;  Crooker  v.  Bragg,  10  Wend. 
260.  25  Am.  Dec.  555;  Meyer  v.  Phillips,  97 
N.  Y.  485,  49  Am.  Rep.  538;  Oalwayv.  Metro- 
politan Elev.  R.  Co.  128  N.  Y.  132, 18  L.  R.  A. 
788;  Baron  v.  Kom,  51  Hun,  401;  Pappen- 
heim  v.  Metropolitan  Elev.  R.  Co.  128  N.  Y. 
436. 18  L.  R  A.  401 ;  Henderson  v.  New  York  C. 
R.  Co.  78  N.  Y.  484;  Ireland  v.  Metropolitan 
Elev.  R.  Co.  20  Jones  &  8.  451;  Mvdge  v.  Sal- 
isbury,  110  N.  Y  418:  Clowes  v.  Staffordshire 
Potteries  Waterworks  Co.  L.  R.  8  Ch.  125; 
Walters  y.  McElroy,  151  Pa.  549;  Newaygo  Mfg. 
Co.  V.  Chicaao  <k  W.  M.  R.  Co.  64  Mich.  114; 
Wilson  V.  Mineral  Point,  89  Wis.  160;  Messen- 
ger V.  Manhattan  R  Co.  129  N.  Y.  502. 

Messrs.  Julien  T.  Davies  and  Reuben 
Leslie  Mayuard,  for  respondents: 

An  equity  court  is  not  compelled  to  issue  an 
injunction  which  would  afflict  the  defendants 
with  irreparable  loss  and  occasion  the  public 
immeasurable  inconvenience,  solely  upon  proof 
of  a  mere  technical  trespass  which  has  not  re- 
sulted in  substantial  pecuniary  damage  to  the 
plaintiff. 

Neuman  v.  Metropolitan  Elev.  R.  Co.  118  N. 
Y.  618,  7  L.  R.  A.  289:  Bohm  v.  Metropolitan 
Eler.  R.  Co.  129  N.  Y.  576,  14  L.  R.  A.  844; 
Shepard  v.  Manhattan  R.  Co.  117  N.  Y.  442, 
181  N.  Y.  215:  Lynch  v.  Metropolitan  Elev.  R. 
Co.  129  N.  Y.  274.  15  L.  R.  A.  287;  McOean  v. 
Metropolitan  Elev.  R.  Co.  133  N.  Y.  9;  Arnold 
y.  Angell,  62  N.  Y.  508;  Brush  v.  Manhattan 
R.  Co.  44  N.  Y.  8.  R.  Ill;  Bookman  v.  New 
York  Elev.  R.  Co.  147  N.  Y.  804;  Orayy.  Man- 
hattan R.  Co.  128  N.  Y.  499;  Brush  v.  Manhat 
tan  R,  Co.  26  Abb.  N.  C.  78;  Purdt/  v.  Man- 
hattan Elev.  R.  Co.  86  N.Y.  8.  R.  45;  Becker  v. 
Metropolitan  Elev.  R.  Co.  181  N.  Y.  509. 

The  chief  and  absolutely  indispensable  con- 
dition to  equitable  relief  in  any  case  where  the 
invasion  is  fully  completed  at  the  time  of  the 
commencement  of  the  action  is  proof  of  sub- 
stantial injury. 

Doyle  V.  Metropolitan  Elev.  R.  Co.  136  N.  Y. 
505;  People  v.  Canal  Board,  55  N.  Y.  890;  Oenet 
81  L.  R.  A. 


V.  Delaware  db  H.  Canal  Co.  122  N.  Y.  505; 
Oray  v.  Manhattan  R  Co.  128  N.  Y.  499;  Moore 
V.  Brooklyn  City  R.  Co.  108  N.  Y.  98;  Morgan 
y.  Binghamton,  102  N.  Y.  500;  Bookman  y. 
New  York  Elev.  R.  Co.  147  N.  Y.  804;  3  Pom. 
Eq.  Jur.  1338.  1847;  1  High.  Inj.  8d  ed.  p.  9. 

Others  are  proof  that  the  trespass  complained 
of  is  a  continuous  one;  that  the  plaintiff  has  no 
adequate  remedy  at  law;  and  that  a  multi- 
plicity of  suits  will  necessarily  result  if  the  in- 
junctive relief  be  not  granted. 

Troy  db  B.  R.  Co.  v.  Boston,  H.  T.  d  W.  R. 
Co.  86  N.  Y.  107;  Wheelock  v.  Noonan,  108  N. 
Y.  178;  Williams  v.  New  York  C.  R.  Co.  16  N. 
Y.  97,  69  Am.  Dec.  651;  Murdock  v.  Prospect 
Park  db  a  I.  R.  Co.  78  N.  Y.  579;  Campbell  v. 
Seaman,  68  N.  Y.  568.  20  Am.  Rep.  567. 

Benefit*,  both  special  and  general,  conferred 
by  the  maintenance  and  operation  of  the  de- 
fendants' railroad,  shall  be  offset  against  the 
discomforts  and  detriment  occasioned  to  the 
abutting  property. 

Newman  v.  Metropolitan  Elev.  R  Co.  118  N. 
Y.  618.  7  L.  R  A.  289;  Bohm  v.  Metropolitan 
Elev.  R.  Co.  129  N.  Y.  576,  14  L.  R.  A.  844; 
Bookman  v.  New  York  Elev.  R.  Co.  137  N.  Y. 
802;  Sutro  v.  Manhattan  R.  Co.  137  N.  Y.  592. 

Equity  will  not  interfere  by  injunction  where 
the  injury  is  not  irreparable. 

Cockeyy.  Carroll,  4  Md.  Ch.  844;  AUy.  Gen.  v. 
Gee,  L.  R.  10  Eq.  136;  Snell,  Eq.  §  562;  Sar- 
gent V.  George,  56  Vt.  627;  MacLaury  v.  Hart, 
121  N.  Y.  636;  PeopU  v.  Canal  Board,  55  N. 
Y.  397;  Morgan  v.  Binghamton,  102  N.  Y.  504; 
Genet  v.  Delaware  db  H.  Canal  Co.  122  N.  Y. 
505:  TJiomas  v.  Musical  Mut.  Protective  Union, 
121  N.  Y.  45,  8  L.  R.  A.  175. 

Gray,  J. ,  delivered  the  opinion  of  the  court: 
This  is  one  of  the  many  actions  which  have 
been  brought  against  the  elevated  railway 
companies  in  New  York  city,  in  which  the 
complainants  seek  the  equitable  interference 
of  the  court,  to  restrain  the  defendants  from 
operating  their  railway  in  front  of  their  prem- 
ises. The  demand  for  this  equitable  relief, 
in  the  present  case,  relates  to  property  upot> 
Ninth  avenue  and  proceeds  upon  allegations 
of  interference  by  the  defendants  with  the 
plaintiffs'  enjoyment  of  the  easements  of  light, 
air,  and  access  appurtenant  to  their  abutting 
property.  The  complaint  charges  that  by  rea- 
son of  the  unlawful  and  injurious  acts  of  the 
defendants  the  rental  value  of  the  premises 
has  been  depreciated,  to  the  extent  of  $1,000  a 
year,  since  the  construction  of  the  road,  and 
that  the  market  value  thereof  has  been  dimin- 
ished not  less  than  $10,000:  wherefore  judg- 
ment is  asked  for  past  damages  at  the  rate  of 
$1,000  a  year  and  that,  if  the  defendants  be 
permitted  to  continue  the  operation  of  their 
road  through  Ninth  avenue,  in  front  of  their 
premises,  it  shall  be  upon  condition  that  they 
pay  for  the  value  of  the  rights  and  easements- 
taken,  at  least,  the  sum  of  $10,000,  as  adequate 
compensation  therefor.  The  case  comes  to  us- 
upon  the  judgment  roll  and  without  the  evi- 
dence. 

The  referee  before  whom  the  trial  was  had 
found  all  the  facts  in  favor  of  the  plaintiffs,, 
which  related  to  the  discomfort  and  annoy- 
ance incidental  to  the  operation  of  the  defend- 
ants' road  in  the  deprivation  of  the  l)eneticial 
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use  and  enjoymeDt  of  the  easements  of  light, 
air,  and  access;  but  he  also  found  it  to  be  the 
fact  that  a  general  benefit  had  been  produced 
by  the  presence  of  the  railway,  in  which  the 
plain tiS's  property  participated,  and  that  the 
fee  value  of  their  property  had  increased  since 
the  construction  of  the  road  and  was  of  greater 
value,  to  the  extent  of  at  least  $8,000,  than  at 
any  time  prior  to  the  construction  of  the  rail- 
way. He  found  that  **there  has  been  no  dis- 
parity between  the  rate  of  increase  in  value 
experienced  by  the  property  in  question  and 
other  property  in  the  vicinity  of  the  line  of  the 
elevated  road,  as  would  justify  the  conclusion 
that  the  property  in  question  had  failed  to 
share  in  the  general  increase  of  values  which 
is  shown  to  have  taken  place  in  respect  of  all 
real  estate  in  that  vicinity."  Finding  that  the 
plaintiffs  had  failed  to  show  that  the  fee  or 
rental  value  of  the  premises  had  been  dimin- 
ished by  the  acts  of  the  defendants,  he  found 
the  value  of  the  easements  taken,  or  interfered 
with,  to  be  the  sum  of  six  cents,  or  nominal 
merely.  His  legal  conclusions  were  also  fa- 
vorable to  the  plaintiffs,  to  the  extent  that  he 
found  that  their  right  to  an  unimpaired  enjoy- 
ment of  the  easements  was  a  substantial  right 
of  property  and  that  the  authority  of  the  de- 
fendants to  construct  and  operate  their  railway 
did  not  exempt  them  from  the  same  measure 
of  liability  for  damages  as  would  attend  a 
totally  unauthorized  erection  and  operation  of 
such  a  structure.  He  even  found  that,  even 
though  no  diminution  in  the  money  value  of 
the  premises  was  shown,  equity  may  forbid 
the  continuance  by  the  defendants  of  their  in- 
terference with  the  appurtenant  easements. 
His  determination,  however,  was  that,  though 
the  plaintiffs  had  shown  title  to  the  property 
in  question  and  to  the  easements  of  light,  air, 
and  access  appurtenant  thereto,  and  though  the 
defendants  had  appropriated  such  easements 
without  the  sanction  of  the  plaintiffs  and  with- 
out having  made  compensation  .therefor,  yet, 
as  the  plaintiffs  had  failed  to  show  that  any 
substantial  loss  had  resulted  to  them,  or  that 
other  than  nominal  damages  had  been  suffered, 
and  because  it  appeared  that  to  grant  the 
equitable  relief  prayed  for  would  involve  se- 
rious public  inconvenience,  judgment  should 
be  directed  dismissing  the  complaint;  "but 
without  prejudice  to  the  right  of  the  plaintiffs 
to  bring  silch  action  as  they  may  hereafter  be 
advised,  based  upon  facts  not  inconsistent 
with  those  herein  adjudged." 

Thus,  equitable  relief  by  way  of  injunction 
was  refused  to  the  plaintiffs  in  the  court  be- 
low, upon  the  ground  that,  notwithstanding 
the  defendants  had  interfered  with  the  ease- 
ments in  the  street  which  were  appurtenant  to 
the  abutting  property  and,  to  the  extent  of 
that  interference,  were  quasi  trespassers  upon 
the  plaintiffs'  rights,  nevertheless,  as  the  bene- 
fits resulting  to  the  property  from  the  presence 
and  operation  of  the  elevated  railway  had 
greatly  enhanced  its  value,  and  in  eq[ual  meas- 
ure with  other  property  in  the  vicinity,  off  of 
the  line  of  the  railroad,  the  trespass  was  but 
technical  and  only  nominal  damages  of  six 
cents  should  be  allowed. 

The  contention  of  the  appellants  is  that 
proof  of  a  monetary  damage  is  not  necessary, 
and  that  the  court  may  not,  and  must  not,  re- 
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fuse  an  injunction,  where  substantial  rights  of 
property  are  invaded;  even  if  the  damage  to 
those  property  rights  cannot  be  measured  by  a 
money  standard.  We  cannot  approve  of  that 
proposition,  as  applicable  to  the  present  case, 
without  being  in  conflict  with  the  authority  of 
our  previous  decisions,  as  well  as  with  what  I 
believe  to  be  the  sound  equitable  principle. 
However  plausible  the  argument  which  is  ad- 
vanced and  which  rests  upon  the  general  no- 
tion that  the  right  to  the  injunction  is  not  to 
be  determined  by  the  extent  of  the  damage,  I 
think  that,  where  the  gist  of  the  action  is  an 
actual  damage  suffered  by  property,  it  must 
be  proved  as  a  fact  in  the  case;  or  else  the 
court  is  at  liberty  to  disregard  the  mere  tech- 
nical trespass  and  to  refuse  its  writ  of  injunc- 
tion. It  is  true  that  the  discretion  of  a  court 
of  ec^uity  is  not  to  be  arbitrarily  exercised,  and 
that  It  should  be  regulated  upon  grounds  that 
make  it  judicial;  but  there  is  neither  a  feature 
in  this  case  which  appeals  to  the  conscience  of 
a  court  of  equity,  nor  one  which  compels  the 
application  of  the  equitable  principle  of  inter- 
ference. There  are,  of  course,  the  facts  that 
the  defendants  have  come  into  the  street,  and 
that  they  have  appropriated  certain  easements- 
appurtenant  to  the  abutting  property,  without 
making  compensation  therefor,  or  offering  to 
do  SO;  but  the  trespass  (to  use  a  term  now 
somewhat  commonly  applied  to  these  invasions 
of  easements)  was  merely  technically  such  and 
caused  no  actual  damage. 

Equitable  relief  by  way  of  injunction  in 
cases  of  trespass  may  often  depend  for  ita 
award  upon  the  nature  of  the  particular  case. 
In  such  cases  the  court  must  look  into  them  to- 
see  if  a  strong  case  of  actual  and  irreparable 
mischief  is  presented  and  if  the  cil-cumstances 
justify  equitable  interference.  In  Jerome  v. 
Boss,  7  Johns.  Ch.  315,  11  Am.  Dec.  484, 
Chancellor  Kent  considered  at  some  length  the- 
practice  of  granting  injunctions  in  trespass, 
and  reached  conclusions  which  are  valuable 
enough  to  be  referred  to  here.  Adverting  to 
the  sufllciency,  in  ordinary  cases,  of  the  com- 
mon-law remedy  by  action,  he  says:  "I  do 
not  think  it  advisable,  upon  any  principle  of 
justice  or  policy,  to  introduce  the  chancery 
remedy  as  its  substitute,  except  in  strong  and 
aggravated  instances  of  trespass  which  go  to 
the  destruction  of  the  inheritance,  or  where 
the  mischief  is  remediless."  He  declares  this 
to  be  the  English  doctrine,  in  conformity  with 
which  the  court  had  proceeded,  and  he  says: 
"I  do  not  know  a  case  in  which  an  injunction* 
has  been  granted  to  restrain  a  trespasser 
merely  because  he  was  a  trespasser,  without 
showing  that  the  property  itself  was  of  peculiar 
value,  and  could  not  well  admit  of  due  rec- 
ompense, and  would  be  destroyed  by  repeated 
acts  of  trespass."  He  sums  up  the  results  of 
the  decisions  in  England  and  in  this  state  as 
follows:  * 'These  cases  all  show  that,  in  re- 
spect to  acts  of  trespass  committed  upon  land, 
even  by  persons  in  a  public  trust,  under  color 
of  law,  the  court  has  not  interfered  by  in- 
junction unless  where  the  trespass  was  per- 
manent as  well  as  grievous,  or  went  to  de- 
stroy the  value  of  the  property  to  the  owner. 
It  is  not  sufficient  that  the  act  be  simply  per 
se  a  trespass,  but  it  must  be  a  case  of  mischief 
and  of  irreparable  ruin  to  the  property  in  the 
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character  in  which  it  has  been  enjoyed."  In 
Kerlin  v.  West,  4  N.  J.  Eq.  449,  the  chancellor 
of  New  Jersey,  citing  Jerome  v.  Ross,  observed: 
''I  am  satisfied  that  the  court  of  chancery 
should  not  interfere  in  a  case  of  naked  trespass, 
where  there  is  a  full  remedy  at  law."  In  Troy 
d  B.  R.  Co.  V.  Boston,  H,  T.  &  W.  R.  Co.  86 
N.  Y.  128,  Danforth,  J.,  observed  that  trespass 
alone  will  not  authorize  the  interference 
of  a  court  of  equity,  and  quotes  from  Chancel- 
lor Kent's  opinion  in  Jerome  v.  Ross,  supra , 
upon  the  proposition  that  where  damages  are 
nominal,  the  court  should  not  assume  cogniz- 
ance of  the  trespass  and  lay  the  interdict  of 
an  injunction.  In  all  the  cases  which  have 
come  before  the  court  in  the  course  of  this 
elevated  railway  litigation,  the  complainants, 
where  they  have  been  awarded  judgment  in 
their  favor,  have  recovered  upon  the  theory 
that  the  defendants'  acts  were  causing  an  in- 
jury through  an  invasion  of  certain  property 
rights  in  the  street  and,  because  the  trespass 
was  a  continuing  one,  the  court  interfered  to 
restrain  it,  in  order  to  prevent  irreparable  in- 
jury and  a  multiplicity  of  suits.  The  action 
has  always  been  regarded  as  one  for  the  re- 
covery of  damages  to  the  complainant's  prop- 
erty, however  equitable  in  its  form.  Allega- 
tions of  damage  are  not  necessary,  in  the  sense 
that  the  amount  which  the  plaintiff  should  re- 
cover enters  into  the  determination  of  the  right 
to  the  equitable  relief;  but  they  are  necessary 
in  order  that  the  court  may  determine  whether, 
as  alleged  and  shown,  they  are  of  such  sub- 
stance as  to  warrant  the  equitable  intervention 
of  the  court.  Gray  v.  Manhattan  R.  Co.  128 
N.  Y.  499;  Shepard  v.  Manhattan  R.  Co.  131 
N.  Y.  215.  In  the  former  case  it  was  said  in 
the  opinion,  upon  the  question  of  the  material- 
ity of  the  damage:  '^Unless  the  court  had 
found  it  to  be  substantial,  it  could,  in  the  ex- 
ercise of  its  discretion,  have  withheld  the  in- 
junction and  left  the  plaintiff  to  his  remedy  at 
law.  An  equity  court  is  not  bound  to  issue  an 
injunction  when  it  will  produce  great  public 
or  private  mischief  merely  for  the  purpose  of 
protecting  a  technical  or  unsubstantial  right." 
A  number  of  authorities  might  be  adduced  in 
support  of  that  proposition;  but  it  is  too  evi- 
dent to  require  it  to  be  done.  In  Httnter  v. 
Manhattan  R.  Co.  141  N.  Y.  281,  it  was  ob- 
served: "The  question  for  the  tribunal  in  each 
case  is,  whether  by  the  construction  and  opera- 
tion of  the  elevated  railroad,  there  has  been  an 
intrusion  upon  the  complainant's  property 
rights,  to  his  actual  prejudice  and  damage." 
In  Doi/le  V.  Metropolitan  Elev.  R.  Co.  136  N. 
Y.  505,  it  was  said;  "The  proof  of  damages 
was  an  indispensable  element  of  the  plaintiff's 
case,  and  it  cannot  be  supposed  that  a  court  of 
equity  would  entertain  jurisdiction  to  restrain 
a  trespass  that  was  not  shown  to  have  pro- 
duced any  damage  or  loss  to  the  plaintiff." 
Quite  recently,  in  Bookman  v.  New  York  Elev. 
R.  Co,  147  N.  Y.  298,  it  was  held  that  the  de- 
•cree  recovered  by  the  plaintiffs  was  erroneous, 
in  view  of  the  fact  that  the  finding  that  the 
plaintiffs*  property  was  injured  by  the  railroad 
over  and  above  all  benefits  conferred  was 
wholly  unsupported  by  the  proof.  The  theory 
adopted  in  that  case  by  the  court  in  its  deci- 
sion was,  practically,  that  if  benefits  only  are 
shown  to  have  been  caused  as  the  result  of  the 
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construction  and  operation  of  the  elevated  rail- 
wa3[,  the  complainants  are  without  right  to 
equitable  relief,  as  well  as  not  entitled  to  any 
award  of  damages. 

In  this  class  of  litigation,  in  which  the  court 
has  been  engaged  for  a  number  of  years,  it  not 
only  has  never  been  assumed  that  a  complain- 
ant against  the  elevated  railway  companies 
might  recover  a  judgment  for  equitable  relief 
by  way  of  injunction,  upon  the  mere  basis  of 
the  unlawful  intrusion  by  the  elevated  railway 
companies  upon  his  easements  in  the  street, 
without  proof  of  actual  damage  sustained;  but 
it  has  been  frequently  held,  as  shown  by  the 
cases  above  referred  to,  that  there  must  be 
proof  of  a  substantial  damage  to  the  plaintiff's 
property  to  warrant  the  granting  of  the  equita- 
ble relief  demanded.  It  is  perfectly  true  that 
the  defendants  are  quasi  trespassers  with  re- 
spect to  the  plaintiffs'  easements  in  the  street 
in  front  of  their  property.  But,  so  far  from 
the  trespass  being  shown  to  be  destructive  of 
the  value  of  their  estate,  or  to  have  inflicted 
an  irreparable  injury,  the  proof  is  that  the 
value  of  the  property  has  been  greatly  en- 
hanced and  that  it  has  shared  equallv  in  the 
general  rise  of  value.  Therefore,  the  only 
ground  for  the  claim  of  the  plaintiffs,  that 
they  are  entitled  to  equitable  relief,  is  in 
the  mere  fact  that  the  defendants  have  in- 
vaded their  rights  in  the  public  street, 
without  their  consent  and  without  having 
first  condemned  the  same  by  an  exercise 
of  the  right  of  eminent  domain.  It  must 
be  borne  in  mind,  however,  that  the  defend- 
ants, in  occupying  the  street  with  their  struc- 
ture and  in  operating  a  railroad  thereupon, 
were  carrying  out  the  provisions  of  their 
charter  and  were  subserving  the  public  interest 
and  convenience,  as  all  corporations  of  a  public, 
or  quasi  public,  nature  are  presumed  to  do.  I 
do  not  mean  to  say,  because  they  are  in  the 
street  by  authority  of  law,  that  that  protects 
them  against,  the  consequences  of  their  acts, 
when  in  invasion  of  those  private  rights  which 
are  secured  to  property  owners.  But  it  seems 
to  me  to  be  perfectly  clear  that  the  court,  when 
appealed  to  by  the  property  owners  to  enjoin 
the  operation  by  the  corporation  of  its  fran- 
chises, upon  the  ground  that  certain  easements 
have  been  invaded,  will  consider  the  fact  that 
the  corporation  is  there  for  the  public  con- 
venience and  is  executing  a  quasi  public  work, 
and,  if  it  finds  that  no  injury  is  in  truth  in- 
flicted and  that  the  property  owner  has  suffered 
no  actual  damage,  it  may  and  should  refuse  to 
grant  the  relief  prayed  for.  A  court  of  equity 
has  a  certain  latitude  in  the  exercise  of  its  great 
power,  and  under  no  authority  or  rule  with 
which  I  am  acquainted  is  it  compelled  to  grant 
an  injunction  in  a  case  like  the  present  one, 
which  belongs  to  a  peculiar  class  and  is 
governed  by  a  doctrine  of  recent  growth  in  the 
courts.  The  court  recognizes  the  fact  that  the 
defendants  had  the  right  to  appropriate  the 
street  easements  by  condemnation  proceedings 
and,  hence,  when  appealed  to.  to  enjoin  them 
from  operating  their  franchises,  it  looks  into 
the  question  of  the  substantial  nature  of  the 
damage  alleged  to  have  been  done  to  the  prop- 
erty, or  of  the  loss  suffered  by  the  owner.  If 
it  is  found  to  be  such,  then  the  court  proceeds 
in  the  matter  as  though  the  proceeding  was 


1896. 


O'Rbillt  v.  New  York  Elevated  R.  Co. 


411 


one  to  coDdemn  to  the  defendants'  uses  the 
property  appropriated,  and,  having  ascertained 
the  value  of  the  properly,  it  suspends  the  de- 
cree, which  it  finds  the  plaintiff  is  entitled  to, 
to  restrain  the  continuance  of  the  defendants' 
acts  for  a  sutticient  period  within  which  to 
permit  the  defendants  to  acquire  the  right  to 
appropriate  the  easements  through  a  convey- 
ance, as  a  condition  of  avoiding  the  enforce- 
ment of  the  decree.  The  proceedings  by  which 
the  court  ascertains  and  fixes  the  damages  done 
to  the  abutting  property  in  the  deprivation  of 
•easements  are,  in  fact,  but  a  substitute  for  con- 
demnation proceedings.  If*  the  plaintiffs  fail 
to  establish  that  substantial  injury  had  been 
inflicted  upon  their  property,  a  decree  enjoin- 
ing the  operation  of  the  railroad  would  be  un- 
warranted. One  of  the  very  grounds,  and  a 
main  one,  upon  which  equity  proceeds  in 
granting  relief,  by  way  of  injunction  against 
the  unlawful  acts  of  the  defendants,  would 
have  been  wanting  if  no  actual  and  irreparable 
damage  were  shown. 

I  have  not  overlooked  the  many  authorities 
to  which  the  appellants'  counsel  has  called 
attention;  but  I  think  it  quite  unnecessary  to 
review  them.  There  may  be  some  embarrass- 
ment in  reconciling  all  that  has  been  decided 
an  the  courts,  with  respect  to  the  practice  of 
granting  injunctions  in  trespass.  But  that  em- 
barrassment seems  to  arise  from  the  difiiculty  of 
applying  the  principle  of  equitable  interference 
to  the  differing  circumstances  of  the  cases. 
The  case  of  Corning  v.  Tray  Iron  <k  N,  Fac- 
tory, 40  N.  Y.  191,  relied  upon  by  the  appel- 
lants, was  an  action  to  obtain  a  perpetual 
injunction,  restraining  the  defendant  from  di- 
verting the  waters  of  a  stream  along  the  lands  of 
the  plamtiffs.  and  the  question  being  as  to  the 
Jegal  rights  of  the  parties,  it  was  held  that  the 
defendant  had  ac(juired  no  right  to  divert 
the  water.-  The  dispute,  in  fact,  was  over  the 
title  to  the  stream  and  whether  the  defendant 
had  acquired  any  rights  as  against  the  plaintiffs 
and  their  grantors.  There  Judge  Woodruff  in 
his  opinion  observed:  "If  it  was  clear  that  the 
restoration  of  the  water  was  of  no  value  to 
them,  the  case  would  not  call  for  equitable  in- 
terference. We  cannot,  however,  say  that  the 
case  so  stands  upon  the  evidence. "  So  the  case 
of  Smith  V.  Rochester^  88  Hun,  612,  was  one  of 
an  action  brought  to  restrain  the  diversion  of 
the  waters  of  a  lake  by  a  municipal  corporation; 
by  which  plaintiff's  riparian  rights  upon  a 
stream  were  violated.  'The  defendant,  acting 
in  pursuance  of  an  act  of  the  legislature,  for 
the  purpose  of  supplying  its  citizens  with 
-water,  was  drawing  off  the  waters  of  the  lake 


through  an  iron  pipe.  Without  commenting 
upon  the  opinion  which  prevailed  in  that  case, 
it  is  sufficient  to  observe  that  the  circumstances 
were  not  such  as  to  make  it  an  authority  in 
point  here.  It  may  also  be  repeated,  as  a  per- 
tinent observation,  in  connection  with  that  and 
other  cases,  that  the  defendants  here  were  in 
the  street  by  direct  authority  of  law;  although, 
with  respect  to  private  rights  in  the  street  not 
taken  by  eminent  domain,  they  may  have  been 
quasi  trespassers.  In  other  words,  the  defend- 
ants were  rightfully  and  lawfully  in  the  public 
street;  but,  in  so  far  as  they  had  failed  to  make 
compensation  for  any  damages  suffered  by 
abutting  property  owners,  they  were  at  fault 
and  therefore  liable  in  an  action  at  law  to 
respond  in  damages  to  the  abutting  owner;  or 
were  subject,  in  an  equitable  action,  to  be  en 
joined  with  respect  to  the  operation  of  their 
franchises,  unless  compensation  was  made  to 
the  abutting  owner  for  the  ascertained  dam- 
ages. 

The  suggestion  by  the  appellants'  counsel 
that  a  reason  exists  for  the  granting  of  an  in- 
junction, even  in  the  absence  of  any  proof  of 
damage  to  the  property  measured  by  a  mone- 
tary standard,  in  the  fact  that  the  continued 
tortious  acts  will  eventually  give  to  the  defend- 
ants title  to  the  property  rights  which  the^ 
have  wrongfully  appropriated,  is  met,  in  this 
case,  by  the  form  of  the  decree.  It  is  "with- 
out prejudice  to  the  right  of  the  plaintiffs  to 
bring  such  action  as  they  may  hereafter  be 
advised,  based  upon  facts  not  inconsistent  with 
those  herein  adjudged. "  This  leaves  it  entirely 
open  to  them  in  the  future,  and  before  the 
defendants  could  acquire  any  adverse  rights, 
if  they  are  able  to  prove  any  actual  damage  or 
loss,  to  commence  an  action  against  the  defend- 
ants and  to  obtain  such  relief  at  law  or  in 
equity  as  the  case  shall  warrant. 

Without  continuing  further  the  discussion, 
it  is  sutficient  to  say,  in  conclusion,  that  we  do 
not  feel  compelled  by  authority,  nor  upon 
principle,  to  hold  that  the  court  must  grant 
relief  ]^  way  of  injunction  in  a  case  where  the 
plaintiffs  are  unable  to  show  any  actual  damage 
to  their  property,  or  loss  suffered,  by  reason  of 
the  defendants'  acts,  and  in  the  face  of  the 
fact  that,  by  reason  of  the  presence  and  opera- 
tion of  the  elevated  railroad  in  the  street,  the 
value  of  their  property  has  greatly  increased, 
and  that  it  has  shared  equally  with  all  the 
property  in  the  vicinity  in  the  general  increase 
of  values  which  has  taken  place. 

The  judgment  s/iould  be  affirmed,  with  costs. 

All  concur. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


Jesse  HUNTER,  Appt,, 
Jane  Elizabeth  HUNTER.  Respt. 
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!•   A  decree  of  divorce  in  fkvor  of  a 
wifCt  rendered  without  service  on  the  husband 

Note— As  to  presumptions  flowioir  from   mar- 
riage ceremony,  see  note  to  Mewinson  v.  Megrgio- 
son  (Or.)  14  L.  R.  A.  540. 
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and  when  bis  whereabouts  were  unknown,  does 
not.  estop  ber  from  alleging  subsequently  that  he 
was  dead  at  a  time  before  the  divorce  was 
granted. 

2.  Affldavito  statinfr  that  at  the  time  of 
marriage  the  affiant  was  the  wife  of 
another  man  do  not  estop  her  from  subse- 
quently denying  that  fact  and  explaining  that 
the  affidavits  were  made  upon  the  strength  of  a 
rumor. 

8«   The    presumption   in   Ikvor    of  the 
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legality  of  a  nkmrrimge  regularly  solom- 
Dized  will  prevail  over  tbe  presumption  of  the 
continuanoe  of  the  life  of  a  former  husband 
who  has  been  absent  and  unheard  of  for  less  than 
seven  years. 

(February  16. 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  favor  of  defendant  in  an  action 
brought  to  annul  a  marriage.    Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

MeMTS.  Knig^ht,  Simpson,  &  Harpham 
for  appellant. 

Mr.  S.  A.  W.  Carrer,  for  respondent: 

The  burden  of  proof  was  on  the  plaintiff 
throughout  tbe  whole  case. 

A  marriage  entered  into  by  a  minor  fifteen 
years  of  age  against  the  consent  of  tbe  par- 
ents, and  which  was  renounced  within  ten 
days  thereafter,  was  not  valid. 

Lyndon  v.  Lyndon,  69  Dl.  43;  Robertson'  v. 
Cole,  12  Tex.  866;  Moot  v.  Moot,  37  Hun. 
288. 

The  circumstance  of  the  second  marriage 
gives  rise  to  a  collateral  presumption  that  the 
aeath  occurred  prior  to  that  marriage. 

Johnson  V.  Johnson,  114  111.  61 8,  5/5  Am. 
Rep.  883;  Bishop.  Mar.  &  Div.  §^  462-456;  1 
Greenl.  Ev.  §41. 

When  a  marriage  is  shown  in  fact,  the  law 
raises  a  strong  presumption  in  favor  of  its 
legality,  and  the  burden  is  with  the  party  ob- 
jecting to  ite  validity  to  prove  that  it  is  not 
valid. 

Bishop,  Mar.  &  Div.  g§457,  458;  1  Greenl. 
Ev.  i5§  33-85;  Kingy.  Twyning,  2  Barn.  & 
Aid.  386:  Yates  v.  Houston,  3  Tex.  449;  Dixon 
V.  People,  18  Mich.  84;  Senser  v.  Boiter,  1 
Penr.  &  W.  450;  Hull  v.  Rawls,  27  Miss.  471; 
Chapman  v.  Cooper,  5  Rich.  L.  452;  Boulden 
v.  Melntyre,  119  Ind.  574;  Fa  Brun  v.  Le 
Brun,  55Md.  496;  Carrot  V.  Carroll,  20  Tex. 
731;  r.ockhart  v.  White,  18  Tex.  102;  Kelly 
V.  Drew,  12  Allen,  107,  90  Am.  Dec.  138. 

The  record  and  decree  in  the  divorce  pro- 
ceedings are  lacking  in  several  of  tbe  essen- 
tials to  an  estoppel.  As  an  estoppel  in  pais  it 
is  wholly  insufficient. 

Bogffs  V.  Merced  Min.  Co.  14  Cal.  368. 

As  res  judicata  it  could  only  work  an  estop- 
pel, in  any  case,  as  between  the  same  parties 
and  upon  the  same  subject-matter. 

Freem.  Judgm.  159. 

8o  far  as  the  decree  of  divorce  is  considered 
as  a  judgment  in  rem,  it  is  binding  on  the 
whole  world  only  in  the  sense  that  it  fixes  the 
status  of  the  parties  thereafter  as  being  one 
of  divorcement  and  release  from  the  marriage 
bonds. 

2  Bishop.  Mar.  Div.  &  Sep.  «[  187;  Williams 
V.  Williams,  63  Wis.  58.  53  Am.  Rep.  253; 
Boulden  v.  Mclntire,  119  Ind.  574;  Holmes  v. 
Holmes,  4  Lans.  888;  Elliott  v.  Wohlfrom,  65 
Cal.  384 

A  putative  may  be  converted  into  a  true 
marriage  by  the  impediment  ceasing  to  exist. 

1  Bishop,  Mar.  Div.  &  Sep.  ed.  1891,  §§  845. 
955.  961,  970,  975;  Blanehard  v.  Lambert,  43 
Iowa,  228.  22  Am.  Rep.  245;  State  v.  Worth- 
inp^am,  28  Minn.  528;  Cole  v.  Cole,  5  Sneed. 
57,  70  Am.  Dec.  275;  Fentony.  Reed,  4  Johns. 
52,  4  Am.  Dec.  244;  Bose  v.  Clark,  8  Paige, 
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574;  Donnelly  y.  Donnelly,  SB,  Mon.  118;  Teter 
V.  Teter,  88  Ind.  494;  Smith  v.  Smith,   1  Tex. 
621,  46  Am.  Dec.   121;  Fates  v.   Houston,  3 
Tex.  483;  Lee  v.  Smith,  18  Tex.  145. 
On  petition  for  rehearing* 

Tbe  fact  that  the  plaintiff  and  defendant 
had  lived  together  as  husband  and  wife  for 
twenty-two  years,  until  this  rumor  as  to  Mi- 
lam's being  alive  was  beard,  supposing  in  eood 
faith  that  they  were  husband  and  wife,  as  ooth 
parties  concede,  would  greatly  weaken  the 
force  of  such  rumor  as  evidence,  as  well  as  the 
force  of  such  declarations  as  admissions 

Le  Brun  v.  Le  Brun,  65  Md.  4dQ;  Johnson  v. 
Johnson,  114  111  615.  55  Am.  Rep.  883;  Ger- 
laeh  V.  Turner,  89  Cal.  446. 

Such  declarations  are  at  most  only  admissions- 
of  defendant  inconsistent  with  her  present  po- 
sition, and  could  only  be  used  by  plaintiff  by 
way  of  impeachment  of  defendant's  testimony 
in  case  she  should  take  the  stand  herself  on  the 
trial  and  testify  differently,  or  possibly  in  re^ 
buttal  of  such'testimony.' 

Meeham  v.  McKay,  37  Cal.  154;  Johnson  v. 
Powers,  65  Cal.  179. 

The  mere  declarations  or  admissions  of  one 
of  the  parties  to  tbe  marriage  are  not  sufficient 
to  annul  or  dissolve  it. 

Le  Brun  v.  Le  Brun,  supra;  Gaines  v.  Relf, 
53  U.  S.  12  How.  472,  18  L.  ed.  1071;  Harman 
V.  M*Leland,  16  La.  28;  Montgomery  v.  Mont- 
gomery, 3  Barb.  Ch.  132;  Clayton  v.  Wardell 
5  Barb.  214;  Jones  v.  Jones,  48  Md.  891,  80 
Am.  Rep.  466;  Cope  v.  Cope,  5  Car.  &  P.  604; 
Myatt  V.  Myatt,  44  111.  473;  Richardson  v. 
Richardson,  80  Am.  Dec.  544,  note;  Cal.  Civ. 
Code,  §180:  2  Bishop,  Mar.  &  Div.  ^  294. 

While  decrees  of  divorce  are  in  general 
terms  called  judgments  in  rem,  vet,  by  all  au- 
thorities who  have  closely  considered  the  ques- 
tion they  are  declared  to  be  only  quasi  in  rem, 
like  attachment  and  other  similar  suits. 

Brown.  Jur.  §  59fl,  p.  168.  note  1.  sjg  70.  75; 
Woodruff  V.  Taylor,  20  Vt.  78;  Lord  v.  Chad- 
bourne,  42  Me.  448,  66  Am.  Dec.  290;  Waples, 
Proceedings  in  Rem,  ^  598;  Burlen  v.  Shannon, 
8  Gray.  387;  Gill  v.  Read,  5  R.  I.  343.  78  Am. 
Dec.  73:  Gouraud  v.  Gouraud,  8  Redf.  262. 

As  against  strangers  to  the  suit,  a  decree  of 
divorce  is  not  evidence  of  the  marriage  of  tbe 
parties  to  it. 

Freem.  Judgm.  §  154,  p.  281;  Fox  v.  Fox,  25 
Cal.  588. 

The  presumption  in  favor  of  tbe  validity  of 
an  actual  ceremonial  marriage  is  **one  of  the 
strongest  known  to  law." 

Schmisseur  v.  Beatrie,  147  III.  210. 

The  presumption  of  the  validity  of  the  mar- 
riage is  so  much  stronger  than  that  of  the  con- 
tinued life  of  Milam,  that  upon  the  consumma- 
tion of  said  marriage  in  July,  1862.  it  immedi- 
ately overcame  the  presumption  of  life,  and 
gave  rise  to  the  presumption  of  Milam's  death 
prior  thereto. 

The  occurrence  of  the  second  marriage  also 
brings  into  existence  the  presumption  that  tbe 
parties  to  it  are  innocent  of  the  crime  of 
bigamy  or  of  adulterv.  which  isamuch  stronger 
presumption  than  that  of  continued  life,  even 


^his  case  was  decided  in  department  on  Aufnist 
3, 1885.  Petition  for  rehearinff  was  then  filed,  after 
whicb  tbe  opinion  pubhshed  berewltb  was  handed 
down. 
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though  the  other  party  has  been  absent  or  un- 
heard of  much  less  than  the  statutory  period 
of  seven  years.  The  efifect  is  that  there  is  at 
once  induced  the  presumption  of  the  prior 
death  of  Milam. 

Johnson  v.  Johnson,  114  111.  611. 55  Am.  Rep. 
888;  Myatt  v.  Myatt,  44  ill.  478;  Hull  v. 
BatcU,  27  Miss.  471;  Yates  v.  Houston,  8  Tex. 
488;  Lockhart  v.  White,  18  Tex.  102;  King  v. 
Twyning,  2  Barn.  &  Aid.  386;  Kelly  v.  Drew, 
12  Allen.  107,  90  Am.  Dec.  188;  i^pears  v. 
^Mrfo/j,81  Miss.  547;  Oreen^forouph  v.  Under- 
hill,  12  Vt.  604;  Dixon  v.  People,  18  Mich.  84; 
Jackson,  Van  Buskirk,  v.  Claw,  18  Johns.  846; 
Chapman  v.  Cooper,  5  Rich.  L.  452;  Canady 
V.  George,  6  Rich.  Eq.  108;  1  Bishop,  Mar. 
Div.  &  Sep.  ed.  1891,  ?§  949-955. 

The  fact  of  the  marriage  between  plaintiff 
and  defendant  in  1862  gave  rise  to  a  fourth 
presumption  of  fact  which  strongly  supports 
the  validity  of  the  present  marriage,  to  wit,  the 
presumption  that  Milam  had  previously  ob- 
tained a  divorce. 

Carroll  v.  Carroll,  20  Tex.  781;  Hull  v. 
Bawls,  svpra;  Coal  Run  Coal  Co.  v.  Jones  (ll\,) 
S  N.  E.  866;  Boulden  v.  Mclntire,  119  Ind.  574; 
Schmisseur  v.  Beatrie,  supra;  Blanchard  v. 
Lambert,  48  Iowa,  228.  22  Am.  Rep.  245. 

The  occurrence  of  a  second  marriage  has  in 
every  case  been  held  to  have  the  effect  of  press- 
ing forward  the  date  of  presumptive  death, 
locating  it  prior  to  such  second  marriage. 

Davie  v.  Briggs,  97  U.  8.  627. 24  L.  ed.  1086; 
14  Am.  <&  Eng.  Enc.  Law,  pp.  521,  522. 

Cohabitation  after  the  impediment  ceased  to 
•exist  makes  valid  the  second  marriage. 

Cartwright  v.  MeGown,  121  III.  888;  WhiU  v. 
White,  82  Cal.  427,  7  L.  R.A.  799;  United  States 
V.  Hays,  20  Fed.  Rep.  710;  Jackson,  Van  Bus- 
kirk, V.  Claw,  and  Carroll  v.  Carroll,  supra. 

The  rule  as  to  condonation  applies  to  nullity 
as  well  as  divorce  suits. 

1  Bishop.  Mar.  Div.  &  Sep.  §^  545, 795. 1757; 
2  Bishop.  Mar.  Div.  &  Sep.  ^§  282,  808;  Shel- 
ford,  Mar.  &  Div.  182,  865;  1  Eraser,  Dom. 
Rel.  709;  Stewart,  Mar.  &  Div.  §  108;  CDea 
V.  CDea,  81  Hun,  441;  Miller  v.  Miller,  88 
Cal.  855;  Cal.  Code,  chap.  2,  title  1,  pt.  8,  div. 
1,  Divorce. 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

The  action  was  brought  to  annul  a  marriage 
between  the  parties,  entered  into  on  the  8d  day 
of  July,  1862,  upon  the  ground  that  defendant 
bad  another  husband,  to  wit,  Joseph  Milam. 
It  is  now  conceded  that  defendant  was  married 
to  Joseph  Milam  in  February,  1858,  when  de- 
fendant was  but  fifteen  years  of  age;  that  she 
lived  with  Milam  as  his  wife  for  ten  days, 
when  she  was  taken  away  by  her  parents,  and 
went  to  Salt  Lake.  It  does  not  appear  how 
long  she  was  absent  from  San  Bernardino,  but 
it  could  not  have  been  a  very  long  time,  for  she 
testified  that  she  lived  at  San  Bernardino,  after 
her  marriage  to  Milam,  about  four  and  a  half 
years,  when  she  married  plaintiff.  Only  about 
that  period  elapsed  between  her  first  and  sec 
ond  marriages.  She  testified  that  Milam  left 
a  few  days  after  her  marriage  to  him,  and  she 
had  heard  nothing  of  him  since.  Plaintiff  and 
defendant  lived  together  as  husband  and  wife 
at  Los  Angeles  for  about  twenty  two  years, 
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when,  as  defendant  testified,  she  was  told  by 
her  nephew,  who  lived  in  Arizona,  that  he  had 
met  a  brother  of  Joseph  Milam,  who  said  Jo- 
seph Milam  was  living  at  Walla  Walla.  This 
is  all  she  has  ever  heard  in  regard  to  Milam 
since  be  left  San  Bernardino.  She  then  com- 
menced an  action  against  Joseph  Milam  to  se- 
cure a  divorce.  In  her  verified  complaint, 
filed  December  21,  1888,  she  describes  herself 
as  Jane  Elizabeth  Milam,  and  states  that  plain- 
tiff and  defendant  were  married  in  February, 
1858,  and  ever  since  have  been,  and  now  are, 
husband  and  wife,  and  that  defendant  resides 
out  of  the  state  of  California.  On  the  same 
day  she  made  and  presented  to  the  court  her 
atfidavit  to  procure  the  publication  of  sum- 
mons, in  which  she  stated  that  defendant  re- 
sides out  of  the  state,  that  his  last  residence 
within  the  state  was  in  Pajaro,  in  Santa  Cruz 
county;  that  through  knowledge  derived  from 
his  brother  she  believes  he  resides  at  Walla 
Walla,  in  Washington  territory.  Such  pro- 
ceedings were  had  in  the  action  that  on  the 
2'Otb  day  of  March,  1894,  a  decree  was  entered 
dissolving  the  marriage  between  Joseph  Milam 
and  the  defendant,  plaintiff  in  that  action. 
Certain  findings  were  also  filed,  and  purport  to 
constitute  part  of  the  judgment  roll,  but,  as 
there  were  no  issues  to  try,  and  judgment  was 
entered  on  default,  express  findings  were  un- 
authorized, and  add  nothing  to  the  necessary 
adjudication.  Subsequently  defendant  com- 
menced an  action  against  the  plaintiff  to  have 
her  marriage  with  him  declared  void  on  the 
same  ground  on  which  plaintiff  now  seeks  re- 
lief, to  wit,  that  at  the  time  of  her  marriage 
with  him  her  first  husband,  Joseph  Milam, 
was  living,  and  she  had  not  been  divorced 
from  him.  The  complaint  in  that  suit  was  also 
verified.  The  action  was  finally  dismissed  by 
her  before  it  came  to  judgment.  Two  of 
plaintiff's  brothers  testified  that  at  the  time  the 
parties  to  this  action  were  married  they  heard 
travelers  say  the  man  defendant  marned  was 
still  living  there  (San  Bernardino).  It  is,  how- 
ever, pretty  certain  that  he  was  not  then  liv- 
ing at  San  Bernardino.  This  is  all  the  evi- 
dence contained  in  the  record  upon  this  subject. 
It  is  contended,  first,  that  the  judgment  in 
the  divorce  suit  is  conclusive  upon  defendant 
that  she  was  divorced  from  Milam:  that 
is,  that  Milam  was  then  alive,  and  that 
until  the  decree  was  entered  she  was  his 
wife.  But  this  adiudication  as  such  did 
not  bind  Milam.  He  was  not  served  with 
summons,  and  was  without  the  state,  and  the 
action  was  therefore  strictly  in  rem.  "No 
soverei^ty,"  says  Story,  Confl.  L.  §  589.  '*can 
extend  its  process  beyond  its  own  territorial 
limits  to  subject  either  persons  or  property  to 
its  judicial  decisions.  The  res  before  the  court 
was  the  status  of  the  plaintiff  in  the  divorce 
suit.  No  service  of  summons  being  had,  it 
was  not  an  action  inter  partes,  but  a  proceeding 
affecting  only  the  status  of  the  wife.  **Itdid 
not  establish,  but  recognized  and  presupposed, 
the  relation  of  husband  and  wife  as  previously 
existing."  Burlen  v,  8/iannon,  8  Gray,  887.  It 
was  conclusive  against  all  the  world  that  the 
plaintiff  in  that  suit  was  no  longer  the  wife  of 
Joseph  Milam,  and  it  was  an  adjudication  of 
nothing  else.  No  one  would  claim  that  Milam 
would  be  estopped  by  the  decree  to  deny  that 
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he  had  ever  been  married  to  defeDdant,  or,  had 
he  remarried  and  had  children,  that  the  decree 
would  be  evidence  of  their  bastardy.  Milam 
may  have  been  previously  divorced,  and  in 
such  case  there  would  be  two  valid  decrees, 
which,  on  the  theory  that  they  constituted  an 
adjudication  of  marriage  at  the  time  of  the  di- 
vorce, conclusive  against  the  world,  would 
contradict  each  other,  and  yet  both  be  binding 
on  all  the  world.  See,  on  this  point,  Gill  v. 
Head,  6  R.  I.  848,  78  Am.  Dec.  73;  Qouraud  v. 
G&uraud,  8  Redf.  268;  Freem.  Judgm.  154. 
But  since  the  court  had  jurisdiction  to  declare 
the  status  of  Mrs.  Milam  as  afifected  by  an  as- 
sumed marriage  with  Joseph  Milam,  and  did 
ad  judee  that  she  was  no  longer  the  wife  of  Jo- 
seph Milam,  it  would  follow  that  he  could  no 
longer  be  her  husband.  He  was  thus  affected 
by  the  judgment  as  he  would  have  been  by  the 
death  of  bis  wife,  and  this  resulted  simply 
from  the  fact  that  the  status  of  his  wife  was 
changed.  So  far,  and  no  further,  the  judg- 
ment bound  him  and  all  the  world.  That  be- 
ing so.  it  must  follow  that  as  an  adjudication 
it  lK>und  her  no  further.  Had  she  borne  chil- 
dren to  Hunter,  the  judgment  would  have  es- 
topped neither  such  children  nor  her  to  deny 
that  she  was  the  wife  of  Milam  when  she  mar- 
ried Hunter. 

It  is  further  contended  that  her  affidavits  are 
conclusive  evidence  against  her.  Three  times 
she  stated  under  oath  that  she  was  the  wife  of 
Milam  when  she  was  married  to  Hunter.  This 
is  very  strong  testimony  against  her,  but  is 
only  strong  evidence.  It  is  not  an  estopp)el. 
She  went  upon  the  stand  as  a  witness  for  her- 
self, and  explained  that  she  made  those  affi- 
davits upon  the  strength  of  a  rumor  she 
heard.  This  was  all  she  had  heard.  The 
court  found  in  her  favor,  and  must  have 
believed  her  statement.  The  statements  made 
by  plaintiff's  brother  do  not  show  that  Milam 
had  been  heard  from,  and  if  defendant's  tes- 
timony was  true,  such  statements  must  have 
been  unfounded.  The  court  could  well  find 
that  there  was  no  authentic  information  to  the 
effect  that  Milam  was  alive. 

But  it  is  said  the  marriage  of  the  parties  to 
this  suit  took  place  only  about  four  and  a  half 
years  after  the  marriage  to  Milam,  and  it  will 
be  presumed  that  Milam  was  alive,  in  the  ab- 
sence of  proof  to  the  contrary.  There  was  no 
proof  tending  to  show  that  Milam  was  dead, 
or  that  his  chance  for  life  was  below  the  aver- 
age; therefore  it  is  contended  the  court  should 
have  found  that  he  was  alive.  This  presump- 
tion of  the  continuation  of  life  is,  however, 
overcome  by  another.  It  is  presumed  that  a 
person  is  innocent  of  crime  or  wrong.  Code 
Oiv.  Proc.  §  1968.  There  is  also  a  presump- 
tion, and  a  very  strong  one.  in  favor  of  the 
legality  of  a  marriage  regularly  solemnized. 
Rather  than  hold  a  second  marriage  invalid, 
and  that  the  parties  have  committed  a  crime  or 
been  guilty  of  immorality,  the  courts  have 
often  indulged  in  the  presumption  of  death  in 
less  than  seven  years:  or,  where  the  absent 
party  was  shown  to  be  alive,  have  allowed  a 
presumption  that  the  absent  party  has  pro- 
cured a  divorce.  A  more  correct  statement 
perhaps  would  be  that  the  burden  is  cast  upon 
the  party  asserting  guilt  or  immorality  to  prove 
the  negative, — that  the  first  marriage  had  not 
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ended  before  the  second  marriage.  A  few 
cases  will  best  illustrate  the  rule.  Kingv, 
Twynivg,  2  Barn.  &  Aid.  386,  was  a  question 
as  to  a  settlement,  which  depended  upon  the 
validity  of  a  second  marriage  of  Mary  Burna 
She  was  a  pauper,  and  married  about  twelve 
months  after  her  husband  bad  enlisted  as  a 
soldier  in  foreign  service.  The  second  mar- 
riage was  held  good.  The  court  said:  *'The 
law  presumes  the  continuation  of  life,  but  it 
also  presumes  against  the  commission  of  crimes, 
and  that  even  in  civil  ca.ses,  until  the  contrary 
is  proved."  This  was  the  question  in  Rex  v. 
Harborne,  2  Ad  &  El.  640.  It  was  said  that 
there  was  no  absolute  presumption,  but  that  it 
was  a  question  for  the  jury  to  determine  under 
the  circumstances  of  the  case,  and  a  verdict 
convicting  a  defendant  of  bigamy  was  upheld 
on  proof  that  the  husband  was  alive  twenty- 
five  days  before  the  second  marriage.  See  also 
Reg.  V.  Lumley,  L.  R.  1 C.  C.  196.  Murray  v. 
Murray,  6  Or.  17,  involved  the  legitimacy  of 
the  children  of  a  second  marriage.  It  was 
held  that  the  presumption  of  innocence  should 
be  preferred,  but  the  presumption  was  not  ab- 
solute, and  the  question  would  depend  upon 
the  special  circumstances  of  the  case.  In 
Lockhari  v.  White,  18  Tex.  102,  Mrs  Wae- 
goner  had  been  separated  from  her  husband 
about  five  years.  One  witness  had  heard  of 
him  since  the  separation.  The  court  said: 
* 'There  is  no  evidence  that  Waggoner  had  been 
heard  of  within  twelve  months  (though  that 
exact  time  is  not  necessary  to  raise  a  favorable 
presumption)  prior  to  the  marriage  with  Alls- 
brooks,  and  under  the  rule  established  in  the 
above  case  the  continuance  of  the  life  of  Wag- 
goner will  not  be  presumed.  The  second  mar- 
riage was  consequently  lawful  and  valid."  It 
was  also  said  that  the  presumption  of  the  con- 
tinuance of  life  was  weaker,  and  must  yield  to 
the  presumption  of  innocence.  Sharp  v.  John- 
son, 22  Ark.  79.  was  a  case  involving  a  ques- 
tion of  heirship  depending  upon  legitimacy. 
This  depended  upon  the  validity  of  a  marriage. 
The  court  refused  an  instruction  to  the  effect 
that  the  former  wife,  if  alive  within  five  years 
before  the  last  marriage,  was  presumed  to  be 
still  alive.  The  ruling  was  affirmed,  and  the 
court  quoted  from  Mathews  on  Presumptive 
Evidence:  **A  charge  of  an  act  of  immoral- 
ity, or  of  disobedience  of  a  positive  law.  wilh 
not  be  received  unless  supported  by  direct 
evidence.  Circum.stances  showing  probability 
merely  are  not  enough;  the  fact  averred  must 
be  conclusively  proved."  Klein  v.  Landman, 
29  Mo.  259,  was  an  action  of  slander,  and  h 
similar  ruling  was  made.  Spears  v.  Burton, 
81  Miss.  547,  involved  the  question  of  legiti 
macy,  and  it  was  held  that  the  presumption  of 
continuance  of  life  would  not  establish  a  crime, 
even  in  a  civil  case.  To  the  same  effect  is 
Qreensbormtgh  v.  UnderhiU,  12  Vt.  604.  The 
question  in  that  case  was  as  to  settlement, 
Schmisfieur  v.  Beatrie,  147  111.  810,  was  a  case 
involving  the  question  of  legitimacy.  It  was 
proved  that  an  absent  husband  was  alive  at  the 
time  of  the  marriage,  and  the  court  held  that 
in  favor  of  this  second  marriage  it  would  pre- 
sume that  the  absent  party  had  obtained  a  di- 
vorce, and  that  the  burden  of  proving  that  sucb 
divorce  had  not  been  obtained  was  on  the  party 
alleging  the   Invalidity  of  the  second.     It  iV 
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said  that  a  contrary  doctrine  is  established  in 
People  V.  Stokes,  71  Oal.  268.  This  precise 
point  was  not  there  discussed,  although  it  was 
raised.  Tbe  court  contented  itself  with  assert- 
ing the  general  proposition,  which  no  one  dis- 
putes, that  the  presumption  of  life  continues 
for  seven  years.  Tbe  fact  that  there  were  con- 
flicting presumptions  must  have  escaped  tbe  at- 
tention of  tbe  court,  otherwise  the  case  is  in 
conflict  with  all  the  cases  upon  tbe  subject  and 
with  all  the  text  books.  We  cannot  hold  that 
this  long  line  of  decisions,  in  which  there  is  no 
break,  has  been  overruled  in  a  case  in  which 
the  point  was  not  discussed. 

The  court  found  for  the  defendant  upon  all 
points,  notwithstanding  tbe  fact  that  owing  to 
her  former  statements  under  oath  her  testimony 
was  justly  subject  to  grave  suspicion.  If  her 
explanation  of  tbe  former  aflidavits  was  true. 


I  think  it  suflacient.    We  cannot  reverse  the 
judgment  for  insulBciency  of  the  evidence. 

As  tbe  appeal  from  the  judgment  was  taken 
loo  late,  we  cannot  consider  the  objections  to- 
tbe  allowance  of  alimony.  A  new  trial  is  a 
re  examination  of  an  issue  of  fact  in  tbe  same 
court  after  a  trial.  Tbe  allowance  of  alimonv 
is  an  incident  to  an  action  for  a  divorce,  and., 
although  tbe  determination  as  to  its  allowance 
may  involve  a  controversy  as  to  facts,  such  de- 
termination is  not  the  trial  of  an  issue  in  the 
case.     It  may  be  before  or  after  trial. 

The  appeal  from  tiie  judgment  is  dmnused,. 
and  the  order  denying  a  new  trial  is  affirmed. 

We  con cu  r :  McFarland,  J. ;  Van  Fleet, 
J.;  Harrison,  J. ;  Garoutte,  J, ;  Hen- 
shaw,  J. 
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MERZ  CAPSULE  COMPANY. 
(71  Fed.  Rep.  787.) 

!•  A  sale  of  the  entire  manuftkcturing^ 
plant,  including^  patents,  processes, 
and  ^^oodwill,  of  a  corporation,  with  an 
agreement  that  it  would  never  asrain  engage  in 
tbe  same  business,  made  in  consideration  of  stoclc 
in  a  new  corporation,  without  intending-  to  wind 
up  the  affairs  of  the  former,  but  with  the  object 
of  coDtinuinir  its  cori)orate  life  and  activity,  to 
be  exercised  through  the  other  corporation,— is 
ultra  viren  and  void. 

£•  The  consent  of  stockholders  cannot 
legalise  or  vitalize  a  void  illegal  contract  by 
which  a  corporation  attempts  to  transfer  all  Its 
property  to  another  company  in  consideration  of 
shares  in  the  latter. 

3.  AiBrmative  relief  in  equity  ag^ainst 
an  illefl^al  contract  by  a  corporation  to 
transfer  its  entire  plant  and  business  to  another 
company,  and  a  conveyance  in  pursuance  there- 
of, may  be  given  to  the  extent  of  an  injunction 
against  interference  with  the  title  or  possession 
of  the  original  corporation,  where,  before  act- 
ually surrendering  the  possession  of  its  property 
or  receiving  all  the  consideration,  it  repudiated 
the  whole  scheme  and  tendered  back  all  that  it 
bad  ever  received,  and  has  kept  the  tender  good. 

(January?,  1896.) 

APPEAL  by  defendants  from  a  decree  of  tbe 
Circuit  Court  of  the  United  Slates  for  the' 
Eastern  District  of  Micliigan  in  favor  of  com- 
plainant in  a  proceeding  brought  to  enjoin  de- 
fendants from  interfering  with  properly  in 
]X>88es8ion  of  complainants.     Affirmed. 

Before  Taft  and  Lurton,  Circuit  Judges,  and 
Hammond,  Dislrict  Judge. 

Statement  by  Lurton,  J. : 

Two  corporations  and  two  partnerships,  sev- 


NOTE.— For  similar  case,  see  Byrne  v.  Schuyler 
Electric  Mfg.  Co.  (Conn.)  28  L.  R.  A.  804. 
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erally  engaged  in  tbe  manufacture  and  sale  of 
bard,  empty,  gelatine  capsules,  entered  into  an 
agreement,  dated  November  29,  1893,  for  the 
combination  and  consolidation  of  their  several 
properties  and  business  interests.  Tbe  plan  by 
which  this  was  to  be  accomplished  is  fully  set 
out  in  tbe  agreement  here  following: 

"This  ajrreement  was  made  on  the  29tb  day 
of  November,  1893,  between  tbe  National  Cap- 
sule Company,  a  corporation  organized  under 
tbe  laws  of  tbe  state  of  New  Jersey,  and  doing 
business  at  Indianapolis,  Indiana;  the  Merz 
Capsule  Company,  a  corporation  organized 
under  tbe  laws  of  tbe  state  of  Michigan,  and 
doing  business  at  Detroit,  Michigan;  J.  E. 
Warren  and  James  Wilkie,  copartners  doing 
business  at  Detroit,  Michigan,  as  the  Warren 
Capsule  Company;  and  John  A.  Qrogan  and 
W.  H.  Warren,  copartners  doin^  business  at 
Detroit,  Michigan,  as  the  Michigan  Capsule 
Company.— Wilnessetb:  (1)  That  said  parlies 
agree  to  organize  a  corporation  for  tbe  manu- 
facture and  sale  of  barn,  empty,  gelatine  cap- 
sules. The  main  office  and  point  of  shipment 
of  tbe  goods  manufactured  by  said  company  to 
be  at  Detroit,  Michigan.  The  capital  stock 
to  be  $70,000,  allotted  among  the  parties  hereto 
as  follows  :  $20,000  each  to  be  allotted  to  the 
National  Capsule  Company,  the  Merz  Capsule 
Company,  and  jointly  to  the  parties  doing 
business  as  tbe  Warren  Capsule  Company,  and 
$10,000  to  be  allotted  jointly  to  the  parties 
doing  business  as  tbe  Michigan  Capsule  Com- 
pany. Three  quarters  of  the  stock  allotted  to 
eacb  of  tbe  said  parties  shall  be  issued  at  the 
time  of  the  organization  of  tbe  company.  The 
remaining  one  quarter  of  eacb  allotment  sbalb 
be  held  as  treasury  stock  of  the  new  company 
until  tbe  several  parties  shall  demonstrate  that 
tbe  present  capacity  of  their  respective  plantB 
is  as  follows:  The  National  Capsule  Company, 
at  least  twenty  gross  of  completed  capsules- 
per  day;  tbe  Warren  Capsule  Company,  at 
least  twenty  gross  of  completed  capsules  per 
day;  tbe  Michigan  Capsule  Company,  at 
least  ten  gross  of  completed  capsules  peir 
day.    The  capacity  of  eacb  plant  to  be  de- 
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termlned  by  the  average  amouot  produced 
during  a  lest  of  five  consecutive  days' of  ten 
hours  each,  to  be  had  in  the  presence  of  repre- 
sentatives of  each  party,  and  under  ordinary 
•conditions  of  manufacture.  Such  test  to  be 
had  within  three  months  from  the  date  of  the 
said  organization  of  said  corporation,  unless 
said  test  shall  be  prevented  by  reason  of  injury 
or  destruction  of  the  plant  by  the  elements,  or 
for  other  good  and  valid  reasons,  in  which 
case  a  reasonable  time  in  addition  shall  be  al- 
lowed to  restore  the  plant  to  a  proper  working 
condition.  In  case  any  of  the  parties  above 
named  shall  fail  to  demonstrate  that  the  ca 
pacity  of  their  plant  is  as  above  stated,  the  25 
per  cent  of  stock  retained  by  said  corporation 
shall  be  forfeited  by  said  party,  and  remain 
the  property  of  the  corporation.  (2)  The  par- 
ties nereby  agree  to  sell  and  convey  to  said  cor- 
poration, upon  its  organization,  free  and  clear 
from  all  encumbrances,  their  respective  plants 
operated  by  them  in  the  manufacture  of  hard, 
empty,  gelatine  capsules,  including  all  real  es- 
tate owned  and  used  by  them  for  such  pur- 
pose, together  with  all  machinery  and  appli- 
ances of  every  kind  pertaining  thereto,  stock 
in  trade,  goodwill,  all  patenabic  devices, 
labels,  trademarks,  trade  secrets  (except  proc- 
esses for  treating  gelatine),  now  owned  by  said 
parties,  and  used  in  connection  with  the  busi- 
ness of  manufacturing  hard,  empty  gelatine 
capsules,  and  in  payment  therefor  (except  for 
manufactured  stock  or  boxes  or  raw  materials) 
to  receive  from  said  corporation  mortgage 
bonds  to  the  amount  of  the  appraised  value  of 
the  property  thus  conveyed  to  said  corporation. 
Said  bonds  to  bear  interest  at  8  per  cent  per 
annum,  payable  five  years  from  the  date  of 
issue,  and  only  sufficient  amount  of  bonds  to  be 
issued  to  cover  the  value  of  the  property  con- 
veyed to  said  corporation  by  all  of  the  parties 
hereto.  Said  bonds  to  be  secured  by  mortgage 
covering  all  of  the  property  of  every  kind  be- 
longing to  said  corporation.  The  value  of  the 
propertv  conveyed  to  said  corporation  by  the 
respectfve  parties  shall  be  determined  in  the 
following  manner:  If  all  of  the  parties  hereto 
are  unable  to  agree  upon  the  value  of  the  prop- 
erty conveyed  by  each,  the  value  of  the  real 
estate  now  owned  by  each  party  in  Detroit 
shall  be  appraised  by  three  disinterested  com- 
petent (persons,  one  to  be  chosen  by  the  National 
Capsule  Company,  and  one  by  the  other  three 
parties,  and  the  two  so  chosen  to  select 
a  third.  The  decision  of  said  appraisers,  or 
the  majority  of  them,  to  be  final.  The  value 
of  the  real  estate  now  owned  by  the  National 
Capsule  Company  in  Indianapolis  to  be  ap- 
praised by  three  appraisers  to  be  chosen  in  a 
similar  manner,  whose  decision  or  that  of  a 
majority  of  them,  is  to  be  final.  The  machin- 
ery and  appliances  of  every  kind,  including 
box-making  machinery,  to  be  appraised  by 
three  disinterested  and  competent  appraisers  at 
the  price  at  which  it  can  be  duplicated  in  open 
market;  and,  in  estimating  the  value  thereof, 
only  such  machinery  and  appliances  shall  be 
considered  as  ore  practical  in  the  manufacture 
of  empty  capsules,  and  now  used  by  the  par- 
ties hereto  in  the  conduct  of  their  business. 
The  appraisers  to  be  chosen  as  follows:  The 
National  Capsule  Company  to  select  an  ap- 
praiser in  Indianapolis,  the  other  parties  to 
:S1  L.R.A. 


select  an  appraiser  from  Detroit,  and  the  two 
80  chosen  to  select  a  competent  expert  machin- 
ist from  a  city  outside  of  the  two  cities  above 
named;  the  decision  of  such  appraisers,  or  that 
of  a  majority  of  them  to  lie  final.  (8)  Tbe 
parties  hereto  agree  that  each  shall  receive,  in 
payment  for  the  manufactured  stock,  boxes, 
and  raw  material  conveyed  to  said  corporation, 
notes  of  said  corporation  payable  six  months 
from  the  date  of  delivery  of  the  property,  and 
all  marketable  manufactured  and  unmanufac- 
tured stock  of  completed  empty  capsules  to  be 
paid  for  at  thirty  cents  per  thousand ;  partially 
manufactured  eoods,  and  all  other  material  as 
can  be  readily  utilized  at  appraised  value,  and 
raw  material,  to  be  appraised  at  market  value. 
(4)  All  expenses  of  appraisal  and  organization 
of  the  new  company  shall  be  borne  by  tbe  new 
company.  (5)  Each  of  the  parties  hereto 
agree,  from  the  date  hereof,  not  to  make,  sign, 
or  accept  any  contract  whatsoever  for  the  fu- 
ture sale  or  delivery  of  any  hard,  empty  cap- 
sules, or  any  other  contract  whatsoever,  except 
ordinary  contracts  for  immediate  sale  and  de- 
livery. All  old  existing  contracts  with  drug 
jobbers  are  to  be  completed  by  the  new  com- 
pany, provided  such  are  not  for  over  fifty 
gross  of  capsi|les.  (6)  it  is  also  agreed  that 
none  of  the  parties  hereto  shall  hereafter  en- 
gage in  the  manufacture  or  sale  of  empty  gela- 
Une  capsules  in  any  manner  whatsoever.  In 
witness  whereof  the  parties  hereto  have  set 
their  hands  and  seals,  and  have  affixed  the 
seals  of  the  various  corporations,  by  the  hands 
of  their  respective  officers  thereunto  duly  au- 
thorized, the  day  and  year  above  written.  All 
patents,  procured  or  pending,  owned  by 
parties  hereto,  shall  be  assigned  to  the  new 
company,  with  the  sole  provision  that  there 
shall  be  a  reversion  to  the  present  owner  thereof 
in  case  of  dissolution  or  failure,  or  sale  of  as- 
sets under  the  mortgage,  or  retirement  from 
active  business  of  the  new  corporation.  The 
word  'dissolution'  shall,  however,  not  be  con- 
strued to  apply  to  a  nominal  or  formal  reor- 
ganization or  merger  of  the  new  company 
with  any  other  corporation,  person,  or  per- 
sons." 

The  steps  taken  in  pursuance  of  this  scheme 
were  these:  First.  The  agents  of  the  parties 
organized  a  new  corporation  under  the  general 
law  of  New  Jersey,  called  the  United  States 
Capsule  Company.  The  capital  stock  of  this 
new  company  was  subscribed  and  allotted  as 
follows:  $20,000  par  value  to  each  of  the  two 
contributing  corporations;  $dO,000  to  one  of 
the  partnerships,  and  $tO,000  to  the  other;  sin- 
gle shares  being  allotted  to  such  members  of 
the  contracting  corporations  as  were  essential 
to  qualify  them  for  becoming  directors.  Sec- 
ond. The  property  owned  and  operated  by 
each  of  the  parties  in  making  and  selling  hard, 
empty  gelatine  capsules  was  valued  by  ap- 
praisers as  provided  in  the  agreement,  and 
conveyances  and  bills  of  sale  executed  to  the 
United  States  Capsule  Company.  The  instru- 
ment of  sale  executed  by  the  appellee,  the 
Merz  Capsule  Company,  bears  date  December 
21,  1898,  and  recites  a  consideration  of  $15,000. 
"and  other  good  and  valuable  considerations." 
In  point  of  fact,  this  part  of  the  transaction  is 
yet  incomplete.  No  mortgage  has  been  made 
by  the  United  States  Capsule  Company,  and 
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no  bonds  have  been  executed  for  the  appraised 
value  of  this  properly,  as  contemplated  by  the 
agreement,  though  the  United  States  Capule 
Company  did  give  to  the  Merz  Capsule  Com- 
pany a  certificate  reciting  that  the  latter  com- 
pany was  to  receive  bunds  to  the  amount  of 
the  appraised  value  of  its  property  when  the 
mortgage  should  be  made  and  the  bonds  exe- 
cuted. 

On  the  same  day  that  the  above-mentioned 
deed  was  made  and  delivered,  the  Merz  Cap- 
sule Company  accepted  a  lease  upon  its  prem- 
ises, machinery,  plant,  etc.,  in  consideration 
of  a  nominal  rent,  the  lease  to  terminate  Jan- 
uary 15,  1894,  and  thereafter  continued  in 
the  use  and  occupation  of  its  property,  operat- 
ing the  plant  for  the  purpc^e  of  working  up 
stock  on  hand  not  included  in  the  sale.  While 
thus  remaining  in  the  actual  possession  of  its 
premises  and  manufacturing  plant,  the  Merz 
Capsule  Company  determined  to  withdraw 
from  its  engagements  and  contracts  with  the 
other  parties  to  the  agreement;  being  advised, 
as  the  original  bill  alleges,  that  the  contract 
then  entered  upon,  and  the  conveyance  in  fur- 
therance thereof,  were  unlawful,  and  in  excess 
of  its  corporate  powers.  The  motive  which  led 
to  this  repentance  is  not  of  great  imi>ortance, 
though  the  evidence  seems  to  make  it  pretty 
clear  that  disappointment  in  obtaining  the  con- 
trol of  the  new  business  led  to  serious  doubt 
as  to  the  validity  of  the  arrangement.  This 
determination  was  notified  to  the  officers  and 
directors  of  the  new  corporation,  the  slock  cer- 
tificates tendered  back,  and  a  complete  rescis- 
sion demanded.  This  tender  was  refused,  and 
a  rescission  denied.  Having  also  given  public 
notice  of  the  invalidity  of  the  instniment  under 
which  the  United  States  Capsule  Company  as- 
serted title  and  right  of  possession  to  its  man- 
ufacturing plant,  the  Merz  Capsule  Company 
resumed  its  ordinary  course  of  business  as  an 
independent  manufacturing  corporation.  On 
the  22d  of  January.  1894,  while  thus  in  full 
and  peaceable  possession  of  its  premises, 
and  the  use  of  its  machinery  and  appliances, 
the  defendants  are  shown  to  have  made  an 
entry  upon  those  premises,  through  the  officers, 
agents,  and  servants  of  the  United  States  Cap- 
sule Company,  under  circumstances  of  consid- 
-erable  aggravation,  for  the  purpose  of  remov- 
ing the  machinery  and  stock  of  the  said  Merz 
Company,  and  did  actually  tear  down  a  part 
of  such  machinery,  and  remove  a  part  thereof 
from  the  premises,  and  were  only  prevented 
from  completely  dismantling  the  factory  by 
an  exertion  of  force.  In  consequence  of  this 
alleged  trespass,  and  because,  as  further  al- 
leged, like  trespasses  were  threatened  and 
feared,  under  color  of  the  instrument  convey- 
ing title  to  the  United  States  Capsule  Com- 
pany, the  Merz  Capsule  Company  filed  its 
original  bill  in  the  circuit  court  for  Wayne 
county,  Mich.,  against  the  United  States  Cap- 
sule Company  as  a  corporation  of  the  state  of 
New  Jersey,  and  Robert  H.  McCutcheon,  its 
president;  the  National  Capsule  Company,  an- 
other corporation  of  the  stale  of  New  Jersey; 
J.  E.  Warren  and  James  Wilkie,  copartners 
under  the  name  and  style  of  the  Warren  Cap- 
sule Company;  and  John  A.  Grogan  and  Will- 
iam H.  Warren,  copartners  under  the  name 
and  style  of  the  Michigan  Capsule  Company. 
;31  L.  R.  A. 


This  bill,  after  setting  out  the  several  contracts, 
conveyances,  etc.,  referred  to,  and  charging 
that  the  object  and  purpose  of  the  combination 
were  to  advance  the  price  of  empty  capsules  by 
suppressing  competition  and  creating  a  monop- 
oly, as  a  ground  for  equitable  relief  set  out  the 
trespass  before  mentioned,  and  charged  that 
for  the  purpose  .of  compelling  complainants  to 
stand  by  and  carry  out  the  plan  and  scheme 
set  out  in  the  agreement  of  November,  1893, 
the  defendants  threatened  still  other  and  fur- 
ther trespasses  and  interference  with  complain- 
ant's business.  It  alle|^d  that  the  machinery 
and  appliances  used  in  its  business  were  of 
"peculiar  character  and  make,"  and  very  diffi- 
cult to  replace,  and  that,  if  defendants  were 
suffered  to  take  and  remove  same,  its  business 
would  be  stopped  indefinitely,  and  irreparably 
ruined,  and  that  its  remedy  through  a  court  of 
law  was  inadequate.  It  also  insisted  that  to 
completely  relieve  complainants  again»t  the 
oppressive  and  unlawful  trespasses,  done  and 
threatened,  under  color  of  the  several  agree- 
ments and  conveyances  mentioned,  the  same 
should  be  canceled,  and  defendants  enjoined 
from  interfering  in  any  way  with  the  posses- 
sion of  its  property  and  premises.  A  tempora- 
ry injunction  was  granted  as  prayed.  There- 
upon the  suit  was"  removed  from  the  United 
States  circuit  court  upon  petition  of  defend- 
ants. After  the  removal  the  said  United  States 
Capsule  Company  answered  and  filed  a  cross 
bill  setting  up  the  said  several  agreements, 
contracts,  and  conveyances  as  valid  and  legal 
instruments,  and  praying  that  they  might  be 
so  decreed,  and  that  it  be  placed  in  full  and 
peaceable  occupation  of  all  the  property,  prem- 
ises, plant,  and  machinery  thereby  transferred 
to  it,  and  that  the  same,  in  all  regards,  be  spe- 
cifically enforced  and  performed.  Upon  full 
proof,  and  by  final  decree  (67  Fed.  Rep.  414), 
the  circuit  court  perpetually  restrained  the 
United  States  Capsule  Company  from  the 
commission  of  further  trespass  as  prayed,  and 
declared  the  several  agreements  ultra  vires  and 
illegal  under  the  law  of  Michigan.  The  further 
decree  of  the  court  was  **that  neither  the  de- 
fendant the  United  States  Capsule  Company, 
nor  any  other  of  the  defendants  in  the  original 
bill  of  complaint  in  this  cause,  has  any  title, 
right,  claim,  or  demand  whatsoever  in,  to,  or 
upon  the  property  of  the  complainant,  the 
Merz  Capsule  Company,  described  in  the  bill 
of  complaint,  and  the  title  thereto  is  quieted  in 
the  said  Me^z  Capsule  Company,  free  from  any 
claims  of  the  defendants  in  said  original  bill, 
or  of  any  of  them."  The  court  declined  to 
order  an  account  of  damages  sustained  by 
complainant,  and  for  this  purpose  remitted  it 
to  a  court  of  law.  The  cross  bill  of  the  United 
States  Capsule  Company  was  also  dismissed, 
as  staling  no  case  entitling  it  to  specific  per- 
formance. From  this  decree  the  United  States 
Capsule  Company  and  its  codefendants  to  the 
original  bill  have  appealed,  and  assigned  as 
error  so  much  of  the  decree  as  gave  to  the  Merz 
Capsule  Company  the  relief  mentioned,  and 
the  United  Slates  Capsule  Company  has  also  as- 
signed error  upon  the  dismissal  of  its  cross  bill. 

Messrs.  Russell  &  Campbell,  for  appel- 
lants: 
The  consolidation  of  the  four  companies  was 
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not  in  violation  of  any  rule  of  the  common 
law  or  of  the  act  of  the  United  States  of  July 
2,  1890,  commonly  called  the  Sherman  law. 

Be  Corning,  51  Fed.  Rep.  205;  He  Oreene, 
52  Fed.  Rep.  Ill;  United  States  v.  Trans- 
Missouri  Frnght  Asso.  58  Fed.  Rep.  58,  24  L. 
R.  A.  73,  4  Inters.  Com.  Rep.  443. 

Before  a  combination  or  consolidation  can 
be  declared  void  under  the  principles  above  re- 
ferred to,  there  must  be  established,  first,  an 
intent  to  monopolize  and  control  trade,  and, 
second,  an  actual  accomplishment  of  that  fact 
by  the  combination.  Intent  alone  is  not  suffi- 
cient. 

Be  Corning,  51  Fed.  Rep.  210;  Re  Oreene, 
52  Fed.  Rep.  113. 

There  must  be  a  monopoly  in  fact,  which 
substantially  controls  trade  and  dictates  prices 
and  production;  otherwise  the  agreement  is 
valid. 

Re  Corning,  supra;  Re  Terrell,  51  Fed.  Rep. 
213;  Re  Greene,  52  Fed.  Rep.  104;  United 
States  V.  Nelson,  52  Fed.  Rep.  646;  United 
States  V.  Trans- Missouri  Freight  Asso.  53  Fed. 
Rep.  440;  Dveh&r  Watch-Case  Mfg.  Co.  v.  E. 
Howard  Watch  <fe  C.  Co.  55  Fed.  Rep.  851; 
Volphv.  Troy  Laundry  Maeh.  Co.  28  Fed.  Rep. 
553;  National  Distilling  Co.  v.  Cream  City 
Importing  Co.  86  Wis.  352;  Central  Shade 
Roller  Co.  v.  Guzman,  143  Mass.  353. 

The  true  purpose  of  the  consolidation  was  to 
combine  the  best  features  of  the  various  pat- 
ents and  proces.ses  of  the  several  parties,  so  as 
to  provide  a  superior  article  at  a  reduced  cost 
*  and  to  stop  the  ruinous  competition  that  ex 
isted  between  them,  so  as  to  obtain  a  reason- 
able pric(5.  This  was  a  reasonable  and  lawful 
purpose. 

Deal  V.  Chase.  31  Mich.  581. 

The  intention  of  the  parties  was  that  all  of 
the  plans  should  continue  in  operation,  and 
that  the  individuals  who  formerly  owned  them 
should  continue  to  operate  them.  In  order  to 
successfully  carry  on  the  business,  the  proc- 
esses and  patents  conveyed  to  the  new  com- 
pany for  a  separate  and  distinct  consideration 
must  be  used  for  its  exclusive  benefit.  Under 
these  circumstances  it  not  only  is  reasonable 
that  the  several  individuals  should  bind  them- 
selves not  to  engage  elsewhere  in  the  same 
business,  but  such  conduct  on  their  part  would 
wholly  destroy  the  value  of  the  processes  of 
manufacture  and  goodwill  sold  to  the  com- 
pany for  a  good  and  adequate  consideration. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S. 
20  Wall.  67.  22  L.  ed.  318;  Real  v.  Chase,  31 
Mich.  490;  f^stie  v.  LoHilard,  110  N.  Y.  519, 
1  L.  R.  A.  458;  Diamond  Match  Co.  v.  Roeher, 
106  N.  Y.  473,  60  Am.  Rep.  464:  Jartis  v. 
Peck,  10  Paige,  118;  Re  Greene,  52  Fed.  Rep. 
118;  United  States  v.  Trans  Missouri  Freight 
Asso.  53  Fed.  Rep.  451;  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, L.  R.  23  Q.  B.  Div.  598  [1892]  A.  C. 
25;  Kordenfelt  v.  Maxim  Nordenfelt  Guns  A  A. 
Go.  [1894]  A.  C.  535. 

Contracts  in  restraint  of  trade  are  divisible, 
and  if  excessive  are  void  only  for  the  excess. 

Oregon  Steam  Nav.  Co.  v.  Winsor,  87  U.  S. 
20  Wall.  67,  22  L.  ed,  318;  Hubbard  v.  Miller, 
27  Mich.  15,  15  Am.  Rep.  153. 

The  right  to  contract  and  to  do  business  is 
one  of  the  sacred  rights  guaranteed  by  the 
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Constitutions  both  of  the  Unitied  States  and 
the  state  of  Michigan. 

Kuhn  V.  Detroit,  70  Mich.  534;  Tick  Wo  v. 
Hopkins,  118  U.  8.  356,  30  L.  ed.  220. 

The  Michigan  act  is  unconstitutional  upon 
the  ground  that  it  is  not  of  general  application. 

Cooley,  Const.  Lim.  6th  ed.  484;  Kuhn  v. 
Detroit,  70  Mich.  534;  Grand  Rapids  Chair 
Co.  V.  Runnels,  77  Mich.  104;  Park  v.  Detroit 
Free  Press  Co.  72  Mich.  567,  1  L.  R.  A.  599. 

The  transaction  was  consummated;  and  if 
any  question  exists,  it  is  simply  that  of  the- 
rigbt  of  the  complainant  corporation  to  hold 
the  stock  which  it  received.  The  decision  of 
that  question  cannot  aflfect  in  any  way  the- 
validity  of  the  conveyance  which  was  actually 
made  by  the  corporation. 

Such  action  on  the  part  of  the  complainant 
would  not  render  illegal  an  actual  conveyance 
of  its  property  which  it,  as  a  corporation,  had 
the  power  to  make. 

Holmes  cfe  0.  Mfg.  Co.  v.  Holmes  d  W.  Metal 
Co.  127  N.  Y.  260. 

A  corporation,  with  the  assent  of  all  its 
stockholders,  has  ample  power  to  sell  its  prop- 
erty and  receive  in  payment  stock  of  another 
corporation. 

1  Beach.  Corp.  §  259;  2  Cook.  Stock  &: 
Stockholders,  §§  667,  668;  State,  Bradford,  v.. 
WesUrn  Irrig.  Canal  Co.  40  Kan.  96:  Holmes  d' 
G.  Mfg.  Co.  V.  Holmes  db  W.  Metal  Co.  127  N. 
Y.  252;  Farmers'  Loan  d  T.  Co.  v.  Toledo  d 
S.  H.  R.  Co.  54  Fed.  Rep.  759,  6  U.  S.  App. 
469. 

If  the  court  should  find  the  entire  transac- 
tion illegal  either  upon  the  ground  that  it  was. 
in  violation  of  the  state  statute  or  that  the  ac- 
tion of  the  complainant  was  ultra  vires,  the 
complainant  would  not  be  entitled  to  any  relief 
in  a  court  of  equitv. 

St.  Louis.  V.  d  T.  H.  R.  Co.  v.  Tore  Haute  dr 
L  R.  Co.  145  U.  S.  893,  36  L.  ed.  748;  Richard- 
son V.  Buhl,  77  Mich.  632,  6  L.  R.  A.  457. 

Mr.  Edwin  P.  Conely,  for  appellee: 

The  Merz  Capsule  Company  was  incapable 
of  entering  into  the  arrangement  which  forms 
the  basis  of  defendant's  claims. 

A  corporation  has  no  implied  power  to  pur- 
chase shares  of  the  capital  stock  of  another 
corporation. 

1  Cook,  Stock  &  Stockholders,  8d  ed.  §  315: 
1  Thomp.  Corp.  ^%1102  etseg.;  People  v.  North 
River  Sugar  Ref.  Co.  121  N.  Y.  582,  9  L.  R. 
A.  33. 

The  combination  itself  is  unlawful,  and  the 
complainant  justified  in  repudiating  it. 

T/ie  Case  of  Monopolies,  11  Coke,  84;  Cook, 
Stock  &  Stockholders,  3d  ed.  chap.  29,  $^503<7; 
Spelling,  Trusts  &  Monopolies,  chap.  1,  t;  4, 
chap.  5,  §^  49-61;  Hooker  v.  Vandemit^r.  4 
Denio,  349. 47  Am.  Dec.  258;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.  68  Pa.  173.  8  Am,  Rep 
159:  Crawford  v.  Wick,  18  Ohio  St.  190;  Central 
Ohio  Salt  Co.  v.  Gnthne,  35  Ohio  St.  666;  Craft 
v.'McConoughy,  79  HI.  346,  22  Am.  Rep.  171; 
Arnot  V.  Pitlston  d  E.  Coal  Co.  68  N.  Y.  558. 2^ 
Am.  Rep.  190;  India  Bagaing  Asso.  v.  Koch,  14 
La.  Ann.  164;  Sinta  Clara  Valley  Mill  d  L.  Co, 
V.  Hayes,  76  Ca\.28't, Pacific  Factor  Co.y.Adler^ 
90  Cal.  110;  More  v.  Bennett.  140  HI.  69, 15  L. 
R.  A.  861:  State,  Atti/. Gen.,  v.  Standard  Oil  Co, 
49  Ohio  St.  137,  15  L.  R.  A.  145;  Texas  Stand- 
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ard  Oil  Co.  v.  Adoue,  83  Tex.  650.  15  L.  R. 
A.  598;  Peaj^e  v.  Sheldon,  189  N.  Y.  251.  28 
L.  R.  A.  221  (1893). 

Courts  will  not  regard  mere  forms;  nor  will 
they  permit  any  subterfuge  to  defeat  public 
justice,  or  to  thwart  their  eflforis  to  protect 
public  interest. 

Spelling,  Trusts  &  Monopolies,  §  57;  Craft 
V.  MeConoughy,  supra. 

In  the  case  ojf  an  agreement  resulting  in  an 
actual  monopoly  or  the  essential  tendency  of 
which  is  to  suppress  competition,  the  extent  of 
space  or  duration  of  time  within  which  it  is 
designed  to  operate  is  unimportant. 

Spelling,  Trusts  <fr  Monopolies,  §  60;  Texas 
Standard  Oil  Co.  v.  Adoue,  supra;  Western 
Wooden-ware  Asso.  v.  Starkey,  y4  Mich.  76,  11 
L.  R.  A.  508. 

There  is  no  provision  to  be  found  in  the 
Constitution  of  the  United  Stales  or  in  the 
Constitution  of  the  state  of  Michigan,  directly 
or  indirectly  inhibiting  class  legislation. 

Corporations  are  classified,  and  special  stat- 
utes relating  to  each  particular  class  are 
adopted,  without  question. 

Cooley,  Const  Lim.  p.  390;  PeopU  v.  Bellet, 
99  Mich.  151,  22  L.  R.  A.  696. 

Liirton*  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  solution  of  this  case  depends  upon  the 
validity  of  the  agreement  of  November,  1893, 
and  the  subsequent  contracts  and  conveyances 
made  in  furtherance  thereof.  The  appeal  per- 
fected, and  the  errors  assigned,  involve,  not 
only  the  propriety  of  the  decree  granting  any 
relief  to  the  complainant,  but  the  decree  dis 
missing  the  cross  bill  of  the  United  States 
Capsule  Company.  The  object  of  that  cross 
bill  was  to  have  the  agreement  of  November 
29, 1898,  and  all  the  proceedings  taken  and  con- 
veyances made  in  pursuance  thereof,  decreed 
to  be  valid,  and  specifically  enforced,  by  placing 
the  United  States  Capsule  Company  in  full 
possession  and  control  of  all  the  property  of 
the  Merz  Capsule  Company,  and  by  enjoining 
the  latter  corporation  from  interfering  with 
the  possession  or  use  of  same  by  the  cross  com- 
plainant. These  several  agreements,  contracts, 
and  conveyances  are  but  parts  of  one  plan,  and 
must  be  read  and  construed  together.  The  va- 
lidity of  the  instrument  passing  title  to  the  prop- 
erty of  the  Merz  Capsule  Company  depends  up- 
on the  objects  and  purposes  of  the  conveyance. 
Having  been  made  in  express  furtherance  of  the 
combination  scheme  inaugurated  November  29, 
1898,  its  validity  must  depend  upon  the  legality 
of  that  agreement.  Both  the  original  and  cross 
complainant,  in  their  pleadings,  have  distinctly 
recognized  this,  and  sought"  relief  upon  that 
basis.  The  invalidity  of  this  agreement  and 
conveyance  has  been  urged  upon  several 
grounds:  First,  it  has  been  said  that  the 
scheme  embodied  in  the  agreement  for  a  com- 
bination is  illegal,  as  tending  to  create  a  com- 
niOD-law  monopoly.  Much  of  the  evidence 
found  in  a  very  large  record  has  been  addressed 
to  this  aspect  of  the  question,  and  appnellec 
earnestly  insists  that  the  evidence  establishes 
the  fact  that  the  sole  object  and  purpose  of  the 
two  corporations  and  two  firms,  in  undertaking 
to  bring  about  a  consolidation  of  their  several 
roanufacturing  interests,  were  to  advance  and 
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control  prices,  through  a  monopoly  of  the 
business  of  making  empty  gelatine  capsules. 
Second,  it  has  been  also  insisted  that  the  whole 
scheme  involved  the  creation  of  an  unlawful 
combination  or  trust,  within  the  prohibition  of 
the  Michigan  statute  on  that  subject.  Mich. 
Laws  1889,  Act  No.  225,  s^  3;  3  How.  Anno. 
Stat,  g  9354;.  Finally,  it  is  urged  that  whether 
the  combination  plan,  and  the  instruments  in 
furtherance  thereof,  be  illegal,  as  tending  to  a 
monopoly,  or  as  a  combination  unlawful  under 
the  Michigan  antitrust  statute,  it  is  null  and 
void,  as  to  the  Merz  Capsule  Company,  as  in 
excess  of  its  corporate  powers  under  the  law 
and  policy  of  Michigan  m  respect  of  its  domes- 
tic corporations. 

We  have  no  difllculty  in  assenting  to  this 
latter  position,  and  therefore  find  it  unneces- 
sary to  express  an  opinion  upon  either  of  the 
first  two  propositions,  although  they  involve, 
and  have  elicited,  a  learned  discussion  concern- 
ing monopolies,  competition,  restraint  of  trade, 
and  like  problems  of  political  economy.  The 
general  rule  is  that,  without  express  authority, 
a  corporation  cannot  invest  its  funds  in  the 
stock  of  another  corporation.  Morawetz, 
Priv.  Corp.  §  431:  Cook,  Stock  &  Stockholders. 
$  815;  Marbury  v.  Keidueky  Union  Land  Co. 
10  C.  C.  A.  393-401,  62  Fed.  Rep.  335,  22  U. 
S.  App.  267;  Buckeye  Marble  &  F.  Co.  v.  Har- 
vey, 92  Tenn.  115-118,  18  L.  R.  A  252;  Ta(- 
mage  v.  Pell,  7  N.  Y.  328;  Central  R.  Co  v. 
Pennsylvania  R.  Co.  31  N.  J.  Eq.  475;  Hazle- 
hurst  V.  Savannah,  O.  cfe  N.  A.  R.  Co.  43  Ga. 
57;  People,  Peabody,  v.  Chicago  Gas  Trust  Co. 
130  111.  268-284.  8  L.  R.  A.  497.  To  this  rule 
there  are  certain  exceptions,  due  in  part  to 
strong  implication  from  the  powers  expressly 
granted,  or  to  the  objects  and  purposes  for 
which  stock  had  been  acquired.  Thus,  under 
the  rule  that  the  implied  powers  of  a  corpora- 
tion are  only  such  as  are  necessary  to  the  ex- 
ercise of  its  corporate  franchises,  it  has  been 
held  that,  where  a  debt  was  collected  in  the 
stock  of  another  company,  it  was  a  valid  trans- 
action, under  the  implied  authority  to  collect 
its  debts  in  the  most  efficient  way.  Talmage 
V.  Pell,  supra;  Howe  v.  Boston  Carpet  Co.  \^ 
Gray,  493;  Hodges  v.  New  England  Screw  Co, 
1  R.  I.  312-347,  53  Am.  Dec.  624.  So  in 
Treadtcell  v.  Salisbury  Mfg.  Co.  7  Grav,  393- 
405,  66  Am.  Dec.  490,  it  was  held  that,  for  the 
purpose  of  retiring  from  business,  it  was  com 
petent  for  a  manufacturing  corporation  to  sell 
the  whole  property  of  the  corporation,  taking 
payment  in  the  shares  of  a  new  corporation,  to 
be  distributed  among  the  stockholders  of  the 
old  company.  Confessedly,  the  act  under 
which  the  Merz  Capsule  Company  was  organ- 
ized confers  no  express  authority  under  which 
it  would  be  authorized  to  invest  capital  stock 
in  the  shares  of  another  corporation.  Neither 
can  it  be  insisted  that  there  is  any  legislative 
permission  whatever  in  the  statutory  law  of 
Michigan  which  confers  any  such  power  upon 
the  corporations  of  that  state.  That  the  facts 
of  this  case  do  not  bring  it  within  any  well- 
recognized  exception  to  the  general  rule  in- 
hibiting such  investments  is  to  us  a  most 
obvious  proposition.  By  the  agreement  of 
November  29,  1898,  which  we  are  asked  to 
sanction  and  specifically  enforce,  the  Merz 
Capsule  Company  contracted,  not  only  to  sell 


420 


Unitbd  States  Circuit  Court  op  Appeals. 


jAlf., 


its  entire  maDufacturing  plant,  includins; 
patents,  processes,  and  good  will,  to  the  new 
corporation,  when  organized,  but  that  it  would 
never  again  engage  in  the  same  business.  If 
its  purpose  had  been  in  good  faith  to  wind 
up  its  affairs,  and  distribute  the  price  to  be 
paid  amon^  its  stockholders,  or  to  convert 
the  same  into  money  for  purposes  of  dis- 
tribution, the  transaction  might  be  supported 
under  the  authorities  heretofore  cite^,  al- 
though payment  was  to  be  received  in  the 
stock  and  bonds  of  the  new  company.  The 
implied  power  to  wind  up  its  business  and  to 
make  a  sale  of  its  property  would  probably  au- 
thorize a  sale  for  stock  in  another  corporation. 
Holmes  db  O.  Mfg.  Co.  v.  Holmes  <k  W.  Metal 
Co.  127  N.  Y.  252.  But  here  there  was  no 
purpose  to  wind  up,  and  abandon  the  field. 
The  avowed  object  was  to  continue  corporate 
life  and  activity  through  the  instrumentality  of 
another  corporation.  There  was  to  be  a  cor- 
poration within  a  corporation.  Individual  ac- 
tivity was  to  cease,  but  corporate  energy  was 
to  be  exercised  through  a  living  corporation, 
whose  life  and  functions  were  to  be  controlled 
through  the  shares  held  by  its  corporate  creator 
and  master.  Forbidden  to  exercise  the  very 
functions  for  which  the  breath  of  corporate 
life  had  been  breathed  into  it  by  the  state, 
there  would  remain  standing  only  the  shell  of 
a  corporation,  retaining  corporate  existence 
only  for  the  purpose  of  controlling  and  direct- 
ing the  new  corporation,  in  which  was  invested 
its  corporate  capital,  and  to  receive  and  distrib 
ute  its  aliquot  proportion  of  those  earnings  as 
dividends  among  its  own  shareholders.  The 
effect  of  this  action  of  the  appellee  was  to  de- 
vest itself  of  the  power  to  exercise  the  essential 
and  vital  element  of  its  franchise,  by  a  renun- 
ciation of  the  right  to  engage  directlv  and  in- 
dividually in  the  very  business  which  it  was 
organized  to  carry  on,  and  is  a  disregard  of  the 
conditions  upon  which  corporate  existence  was 
conferred.  The  state  is  presumed  to  grant 
corporate  franchises  in  the  public  interest,  and 
to  mtend  ihat  they  shall  be  exercised  through 
the  proper  officers  and  agencies  of  the  corpora- 
tion, and  does  not  contemplate  that  corporate 
powers  will  be  delegated  to  others.  Any  con- 
duct which  destroys  their  functions,  or  maims 
or  cripples  their  separate  activity,  by  taking 
away  the  right  to  freely  and  independently  ex 
ercise  the  functions  of  their  franchise,  is  con- 
trary to  a  sound  public  policy.  Central  Transp. 
Co.  V.  Pullman's  Pala^^  Car  Co.  189  U.  S.  24, 
85  L.  ed.  55;  Thomas  v.  West  Jersey  R.  Co.  101 
U.  8.  71.  35  L.  ed.  950;  PeopU  v.  North  Hiver 
Sugar  Bef.  Co.  121  N.  Y.  582-625,  9  L.  R.  A. 
88:  Mallory  v.  Hanaxir  Oil  Works,  86  Tenn. 
598. 

The  evils  incident  to  such  a  perversion  of 
corporate  capital  and  stifling  of  corporate 
franchises  are  further  aggravated  by  the  pecu- 
liar circumstauces  attendant  upon  the  combina- 
tion scheme  now  under  consideration.  In  the 
execution  of  this  plan,  a  New  Jersey  charter 
of  incorporation  was  secured,  though  it  was 
never  contemplated  to  carry  on  business  in 
that  state.  The  active  functions  of  the  Michi- 
gan corporation,  it  was  contemplated,  would 
be  exercised  alone  under  color  of  this  foreign 
*'tramp  corporation."  This  substitution  of  a 
New  Jersey  charter  and  corporation  was  not 
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without  purpose.  The  Michigan  statutes,  un- 
der which  the  Merz  Capsule  Company  had 
been  organized,  provided  for  a  stockholders' 
liability  for  labor  debts.  It  also  required  pub- 
lic reports,  at  stated  intervals,  showing  the 
character  of  the  corporation  business,  such  as 
amount  of  its  capital  stock,  amount  of  debts 
and  assets,  and  a  list  of  stockholders.  All 
of  these  provisions  are  eminently  calcu- 
lated to  bring  about  prudent  and  conservative 
conduct  of  corporate  business,  and  to  advise 
the  public,  in  some  degree,  as  to  the  solvency 
of  the  corporation  with  which  they  may  have 
dealings.  The  New  Jersey  corporation  law 
contains  none  of  these  features,  and  in  no  wav 
undertakes  to  safeguard  either  the  sharehold- 
ers or  the  public.  These  differences  in  the 
law  and  policy  of  the  two  states  was,  on  the 
evidence  of  appellants  themselves,  a  determin- 
ing feature  in  procuring  a  New  Jersey  charter 
under  which  to  thereafter  carry  on  the  en- 
larged and  combined  business.  Another  re- 
markable feature  deserves  comment.  This 
New  Jersey  corporation,  under  color  of  which, 
the  combining  corporations  and  firms  were  to 
carry  on  business,  contemplated  no  capital 
stock  other  than  that  contributed  by  the  pro- 
moters of  the  scheme.  This  was,  as  mentioned 
in  the  second*  paragraph  of  the  agreement,  to 
consist  of  'Hheir  respective  plants,  operated  by 
them  in  the  manufacture  of  hard,  empty  gela- 
tine capsules,  including  all  real  estate  owned 
and  used  by  them  for  such  purpose,  together 
with  all  machinery  and  appliances  of  every 
kind  pertaining  thereto,  stock  in  trade,  good 
will,  all  patentable  devises,  labels,  trademarks, 
trade  secrets  (except  processes  for  treating  gela- 
tine)." The  sellers  themselves  were  to  aph 
praise  this  property  through  one  appraiser 
selected  by  the  National  Capsule  Company, 
one  selected  by  the  three  other  promoters,  and 
a  third  selected  by  the  two  thus  appointed. 
When  the  value  was  thus  fixed  by  the  sellers, 
the  so-called  buyer  was  to  make  a  mortgage 
upon  the  whole  of  this  property,  and  issue 
bonds  bearing  8  per  cent  interest,  to  be  divided 
amoung  the  contributors  in  proportion  to  their 
several  contributions.  The  capital  stock  of 
the  corporation  was  also  to  be  divided,  in 
agreed  proportions,  among  the  parties  organiz- 
ing and  controlling  this  new  instrumentality 
for  carrying  on  business.  Having  thus  secured 
their  contributions  to  the  capital  stock  against 
any  possible  hazards  of  the  business,  by  taking 
a  mortgage  to  secure  themselves  against  loss, 
and  having  also  provided  for  the  management 
and  control  of  the  business,  by  the  practically 
free  distribution  of  the  stock  in  proportions 
agreed  upon,  the  corporation  was  launched 
upon  the  business  public  without  a  dollar  of 
capital  responsible  for  its  general  engagements. 
As  a  plan  for  doing  business,  with  the  chance 
of  loss  reduced  to  a  minimum,  it  is  quite  as 
unique  as  the  instance  reported  in  the  case  of 
Morrow  v,  Nashville  Iron  <&  8.  A  C,  Co.  87 
Tenn.  262,  8  L.  R.  A.  87.  Nothing,  it  seems 
to  us,  need  be  added  to  justify  the  conclusion 
that  the  agreement  of  November  29, 1898,  as 
to  the  Merz  Capsule  Company,  and  the  subse- 
quent conveyance  and  bill  of  sale  to  the  United 
States  Capsule  Company  made  in  furtherance 
of  that  agreement,  are  inoperative,  null,  and 
void,  as  in  excess  of  its  corporate  powers. 
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Being  ultra  tires,  the  consent  of  its  stockhold- 
ers cannot  1ei?alize  or  vitalize  the  transaction. 

The  final  objection  urged  by  appellants  is 
that  if  the  agreement  between  the  Merz  Cap- 
sule Company  and  its  associates  is  subject  to 
the  objection  that  it  was  unauthorized  by  its 
organic  law,  and  contrary  to  the  public  policy 
of  Michigan,  the  objection  cannot  be  urged  by 
that  corporation  as  a  ground  for  affirmative  re- 
lief in  a  court  of  equity.  Undoubtedly,  if  the 
parties  are  in  pari  delicto,  and  the  contract 
has  been  fully  executed  on  the  part  of  the 
plaintiff,  and  has  not  been  repudiated  by  the 
defendant,  neither  a  court  of  law  nor  equity 
will  lend  its  active  assistance  to  the  recovery 
of  property  or  money  paid  on  such  a  contract, 
or  aid  in  brinering  about  its  surrender  or  can- 
celation. The  doctrine  of  the  courts  applica- 
ble was  stated  very  aptly  by  Mr.  Justice  Gray 
in  St.  Louis,  V,  <fe  T.  U.  R.  Co,  v.  Terre  Uante 
d  /.  /?.  Co.  145  U.  S.  407,  86  L.  ed.  754,  when 
he  said:  "The  general  rule  inequity,  as  at 
law,  is  in  pari  delicto,  potior  est  conditio  de- 
fendentis;  and  therefore  neither  party  to  an 
illegal  contract  will  be  aided  by  the  court, 
whether  to  enforce  it  or  to  set  it  aside.  If  the 
contract  is  illegal,  affirmative  relief  against  it 
will  not  be  granted,  at  law  or  in  equity,  unless 
the  contract  remains  executory,  or  unless  the 
parties  are  considered  not  in  equal  fault,  as 
where  the  law  violated  is  intended  for  the  co- 
ercion of  the  one  party  and  the  protection  of 
the  other,  or  where  there  has  been  fraud  or 
oppression  on  the  part  of  the  defendant. 
Thomas  v.  Richmond,  79  U.  S.  12  Wall.  349, 
855,  20  L.*ed.  458.  456;  Congress  &  E.  Spring 
Co.  V.  Knomlton,  103  U.  S.  49,  26  L.  ed.  347; 
Story,  Eq.  Jur.  §298.  While  an  unlawful 
contract;  the  parties  to  which  are  in  pari  de- 
licto, reouiins  executory,  its  invalidity  is  a  de- 
fense in  ^  court  of  law,  and  a  court  of  equity 
will  order  its  cancelation  only  as  an  equitable 
mode  6f  making  that  defense  effectual,  and 
when  hecessary  for  that  purpose." 

But  this  rule  by  which  the  defense  of  parti 
ceps  criminis  is  sanctioned  by  courts,  as 
stated  by  Lord  Truro  in  Benyon  v.  NettlefoUl, 
8  3|Ucn.  &  G.  102,  and  approved  by  Lord  Sel- 
bofne  in  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  283; 
is  rested  *'  on  the  ground  of  public  policy, 
namely,  that  those  who  violate  the  law  must 
Dot  apply  to  the  law  for  protection."  But,  in 
the  case  last  cited,  Lord  Selbome  notices  a 
very  obvious  limitation  by  saying:  "When 
the  immediate  and  direct  effect  of  an  estoppel 
in  equity  against  relief  to  a  particular  plain- 
tiff might  be  to  effectuate  an  unlawful  object, 
or  to  defeat  a  legal  prohibition,  or  to  protect  a 
fraud,  such  an  estoppel  may  well  be  regarded 
as  against  public  policy." 

The  contract  in  the  case  at  bar  between  the 
parties  in  pari  delicto  is,  in  a  large  degree, 
still  executory.  Though  a  deed  and  bill  ofsale 
had  been  executed  and  delivered  in  further- 
ance of  the  original  agreement,  possession  has 
not  been  surrendered,  and  the  bonds  to  be 
delivered  in  payment  have  neither  been  deliv- 
ered nor  executed.  The  conveyee  under  the 
deed  has  indeed  applied  to  this  court,  through 
its  cross  bill,  for  the  specific  performance  of 
the  agreement,  by  being  placed  in  possession 
under  the  deed,  and  for  an  accounting  with 
the  appellee.  There  is  an  obvious  distinction 
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between  the  attitude  of  a  complainant  asking 
relief  against  an  unexecuted  agreement,  illegal 
for  reasons  not  appearing  upon  its  face,  and 
where  it  is  sought  to  recover  back  money  or 
property  paid  upon  a  contract  fully  executed. 
The  cases  stating  this  distinction  are  referred 
to  and  commented  upon  by  Lord  Cottenham  in 
Simpson  v.  Lord  Hoioaen,  3  Myl.  «fe  C.  99  ei 
seq.;  by  Lord  Selborne  in  Ayerst  v.  Jenkins, 
L.  R.  16  Eq.  275;  and  Justice  Gray  in  St, 
Louis,  V.  d  T.  H.  R.  Co.  v.  Terre  Haute  &L 
R.  Co.  145  U.  8.  393,  36  L.  ed.  74y.  In 
Whaley  v.  Norton,  1  Vern.  483,  the  master  of 
the  rolls  said  *'that  there  would  be  a  difference 
in  these  cases  between  a  contract  executed  and 
executory,  and  that  this  court  would  extend 
relief  as  to  things  executory,  which,  if  done, 
it  may  be  might  stand."  The  case  of  Congress 
dk  E.  Spring  Co.  v.  Knowlton,  103  U.  S.  49, 
26  L.  ed.  847,  is  highly  instructive,  and  sup 
ports  the  proposition  that  affirmative  relief 
may  be  extended  to  one  of  the  parties  in  pari 
delicto,  where  the  contract  is  unexecuted,  and 
he  be  desirous  of  rescinding  it,  provided  the 
contract  was  not  one  malum  in  se. 

The  specific  performance  sought  under  the 
cross  bill  has  rendered  necessary  the  expres- 
sion of  a  definite  opinion  as  to  the  validity  of 
the  contract  thus  set  up  by  the  United  States 
Capsule  Company.  In  view  of  this  opinion, 
necessitating  an  affirmance  of  the  decree,  so 
far  as  it  dismissed  the  cross  bill,  ought  we 
to  stop  at  this  point,  and  decline  to  grant 
any  part  of  the  relief  sought  by  the  appellee? 
The  Merz  Capsule  Company  does  not  seek  to 
recover  back  either  property  or  money  paid  or 
delivered  under  its  agreement  or  deed.  Be- 
fore actually  surrendering  possession  of  its 
premises,  machinery,  and  appliances,  or  trans- 
ferring its  patents  and  processes,  it  repudiated 
the  whole  scheme,  and  tendered  back  all  that 
it  had  ever  received,  and  has  kept  that  tender 
good.  But  it  has  neither  lost  possession,  nor 
received  the  bond  payment  it  was  entitled  to 
receive.  Having  given  notice  of  its  purpose 
to  ^o  no  further  in  an  illegal  scheme,  it  re- 
mamed  in  the  peaceable  possession  of  its  prop- 
erty; and  in  the  ordinary  conduct  of  its  busi- 
ness. Without  resorting  to  legal  proceedings, 
the  United  States  Capsule  Company  sought  to 
obtain  possession  of  the  property  of  the  recal- 
citrant grantor,  and,  when  prevented  by  force 
from  accomplishing  its  unlawful  object, 
avowed  its  purpose  by  a  repetition  of  the 
trespass  to  obtain  a  possession  which  it  could 
not  secure  by  a  resort  to  legal  procedure.  The 
effect  of  a  continuance  of  these  unlawful 
methods  to  obtain  possession,  as  shown  by 
pleadings  and  proof,  would  be  most  injurious 
to  the  business  of  the  complainant,  and  the 
remedy  at  law  inadequate.  Under  all  these 
circumstances,  to  hold  that  the  complainant  is 
estopped  to  rely  upon  the  illegality  of  the 
agreement  and  conveyance  to  which  it  was  a 
party  would  be  to  effectuate  an  unexecuted, 
unlawful  object,  and  aid  in  the  defeat  of  a  legal 
prohibition.  The  door  of  this  court  should 
not  be  closed  against  one  seeking  to  extricate 
himself  from  an  unlawful  connection,  pro- 
vided relief  is  sought  without  delay,  and  before 
the  contract  is  executed,  or  other  persons  have 
irrevocably  acted  in  reliance  upon  its  sup- 
posed legality. 
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The  decree  of  the  court  declariDg  the  ille- 
gality of  the  agreement  of  November  29,  1893, 
and  of  the  deed  of  December,  1893,  and  re- 
straining the  appellants  from  interfering  with 


the  title  or  possession  of  appellee  under  color 
thereof,  should  be,  and  accordingly  is,  af- 
firmed. 


MINNESOTA  SUPREME  COURT. 


August  HEIDEL  and  Wife,  Appn., 
t. 
Henry      BENEDICT.     Ue^i.,    and     Henry 
HABIGHORST.  Assignee,  etc..  of  Heidef, 


Appt. 


(. 


.Minn. 


.) 


*1.  Blocks  in  the  platted  and  laid-ont 
part  of  an  incorporated  city  were  gren- 
erally  subdivided  on  the  plat  into  lots  of  various 
sizes,  but  one  block  was  not  tbus  subdivided. 
The  proi)erty  was  city  or  urt>an  in  character. 
Htld,  chat  the  owner  of  a  part  of  the  undivided 
block  was  entitled  to  hold  as  a  homestead  only  a 

♦Headnotes  by  MircHEiiL,  J. 


tract  equal  in  area  to  the  average  size  of  platted 
lots  in  that  part  of  the  city. 
2«  An  attachment  is  dischai^^  as  to'an 
assignee  in  a  general  assifirnment  for 

the  benefit  of  creditors  by  an  amendment  to  the 
complaint  and  affidavit  for  attachment,  made 
after  the  execution  of  the  assignment,  substitut- 
log  an  entirely  different  and  distinct  cause  of 
action  for  the  one  set  up  in  the  original  complaint 
and  affidavit. 

8.  The  determination  of  a  motion  is  not 
rem  Judicata*  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question 
again  in  an  action. 

(May  34, 1895.) 


HOTE.— Right  to  amend  (Affidavit  for  attachment. 

In  many  states  the  statutes  expressly  provide 
for  amendment  of  the  affidavit. 

Decisions  in  such  states  are  of  little  value  upon 
the  general  question  of  the  right  to  amend.  In 
states  where  there  is  no  statute  upon  the  subject 
the  decisions  are  not  entirely  harmonious.  The 
decisions  based  on  statutes  wili  be  first  stated  that 
their  proper  influence  on  the  general  question  may 
be  seen. 

Statutes  permitting  amendments. 

The  statutes  are  not  all  alike.  Some  authorize 
amendments  to  the  fullest  extent  while  others  con- 
fine them  to  mere  matters  of  form. 

In  Alabama,  since  December.  1887,  wben  the  Code 
t)ecame  operative,  an  affidavit  for  an  attachment 
may  be  amended  in  matters  of  substance  as  well 
as  in  matters  of  form.  Robinson  v.  Holt,  85  Ala. 
696;  Richards  v.  Bestor,  90  Ala.  862. 

An  affidavit  may  l)e  amended  so  as  to  allege  that 
plaintiff,  whose  correct  name  was  originally  given, 
is  a  corporation.  Rosenberg  v.  Claflin  Co.  96  Ala. 
246. 

The  affidavit  may  be  amended  so  as  to  state  that 
defendant  is  a  married  woman  doing  business  by 
consent  of  her  husband,  although  it  formerly 
stated  that  defendant  was  a  corporation,  where  the 
entity  of  defendant  is  not  questioned.  Ex  parte 
Nicrosi,  103  Ala.  104. 

The  Arkansas  statute  provides  that  the  affidavit 
may  be  amended  so  as  to  embrace  any  grounds  of 
attachment  that  may  exist  up  to  and  until  final 
judgment  upon  the  same.  Rogers  v.  Cooper,  33 
Ark.  406. 

Under  the  Arkansas  statute  the  power  to  amend 
is  the  same  in  attachment  suits  as  in  others.  Allen 
V.  Clayton,  11  Fed.  Rep.  78. 

An  allegation  as  to  the  amount  of  the  debt  sued 
for  may  be  corrected  by  amendment  at  any  time. 
Sannoner  v.  Jacobson,  47  Ark.  31. 

An  affidavit  may  be  amended  after  appeal  from 
a  justice  of  the  peace  to  the  circuit  court  if  the 
amendment  contains  no  cause  for  attachment  not 
existing  at  the  commencement  of  the  suit.  Sher- 
riU  v.  Bench,  87  Ark.  560. 

An  affidavit  by  an  agent  may  be  amended  so  as  to 
state  that  his  principal  was  absent  from  the  county, 
which  fact,  by  statute,  was  necessary  to  give  the 
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agent  authority  to  make  the  affidavit.  Nolen  v. 
Royston,  d6Ark.  561. 

The  Colorado  statute  provides  that  no  writ  of 
attachmentshall  be  dissolved  in  any  case  for  any 
error  or  defect  in  the  affidavit  if  at  the  request  of 
plaintitfsuch  defective  paper  may  be  amended  or 
new  paper  substituted  therefor,  and  the  suit  shall 
proceed  as  if  such  defective  paper  had.been  origi- 
nally sufficient. 

An  affidavit  in  attachment  may  be  amended  by 
affixing  the  jurat  when  that  has  been  omitted. 
Skinner  v.  Beshoar,  2  Colo.  383. 

Under  the  Georgia  act  of  1889  permitting  amend- 
ments an  affidavit  for  attachment  which  states 
that  defendant  is  at)out  to  remove  without  the 
limits  of  the  state  may  be  amended  by  adding  the 
words  **and  county".  Brumby  v.  Rickofl',  94  Ga. 
429. 

Thelllinois  statute  provides  that  no  attachment 
shall  be  quashed  on  account  of  any  insuffloiency 
in  the  original  affidavit  if  someone  shall  cause  a 
sufficient  affidavit  to  be  filed.  Campbell  v.  Whet- 
stone, 4  111.  361;  Kruse  v.  Wilson,  79  III.  OS. 

But  it  bad  previously  been  held  that  an  amend- 
ment of  the  affidavit  will  not  help  the  previous  il- 
legal proceedings.  The  affidavit,  being  the  found'a- 
tion  of  the  proceedings,  must  be  framed  agrceabl.v 
to  the  provisions  of  the  statute,  otherwise  there  is. 
no  jurisdiction.    Clark  v.  Roberts,  1  111.  222. 

Under  the  Illinois  statute  an  affidavit  insuffi- 
ciently stating  nonresldenoe  on  information  and 
belief  may  be  amended,  but  if  the  affidavit  is  so  de- 
fective that  it  will  not  be  regarded  as  an  affidavit 
in  the  case  it  will  be  void  and  not  subject  to 
amendment    Booth  v.  Rces,  26  111.  45. 

If  the  attachment  is  in  aid  of  a  suit  at  law  there 
is  no  error  in  allowing  an  amendment  of  the  affl- 
da^tso  as  to  show  that  fact,  and  tbus  avoid  a  mo- 
tion to  dismiss  for  want  of  a  declaration.  Roberta 
V.  Dunn,  71  111.  46. 

If  the  affidavit  is  not  so  defective  as  to  be  prac- 
tically a  nullity  it  may  be  amended  so  as  to  support 
the  action.    Moore  v.  Mauck,  79  111.  891. 

If  there  is  an  attempt  to  comply  with  the  require- 
ments of  the  statute,  though  some  are  omitted  and 
others  are  defective,  the  affidavit  may  be  amended 
so  that  it  will  uphold  the  proceedings.  Hoguev. 
Corblt,  156  ni.  540. 

Under  the  Illinois  statute  an  amended  affidavit 
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APPEAL  by  plaintiffs  and  by  intervener 
Habigborst  from  an  order  of  tbe  District 
■Court  for  Ramsey  County  denying  motion  for 
a  new  trial  after  judgment  denying  a  portion 
of  tbe  relief  demanded  by  complainants  in  a 
proceeding  to  establish  a  homestead  claim  to 
certain  property  which  had  been  attached  for 
a  debt;  the  plaintiffs  appealing  from  so  much 
of  the  decision  as  refused  to  recognize  the 
homestead  claim  to  the  entire  property,  and  the 
assignee  appealing  from  so  much  as  recognized 
the  validity  of  the  attachment.  Afflrmed  on 
plaintiffs'  appeal,  and  reversed  on  defendanVa. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  T.  R.  Palmer  and  Lewis  E. 
Jones*  for  appellants: 

The  plaintiffs  are  entitled  to  the  entire  tract 
described  in  the  complaint,  because  the  land  is 
not  within  the  'iaid-out  or  platted  portion  of 
the  city." 

Smith's  Estate^  51  Minn,  816;  Baldwin  v. 
Bobinson,  39  Minn.  244;  Mintzer  v.  8t.  Paul 
Trust  (Jo.  45  Minn.  323;  Lundberg  v.  Sharvey, 
46  Minn.  350. 

The  assignment  by  August  Heidel  was  made 
and  must  £s  carried  into  effect  under  and  pur- 


suant to  the  insolvent  law  of  1 881 .  It  operated 
ipso  facto  Xo  vacate  the  Benedict  attachment. 

The  insolvent  law  makes  it  the  duty  of  the 
assignor  to  prevent  any  creditor  obtaining  a 
preference  by  attachment  or  other  legal  proc- 
ess. 

Rollins  V.  Riee  (Minn.)  62  N.  W.  325;  Tan- 
ish  V.  Pioneer  Fvel  Co.  (Minn.)  62  N.  W.  887; 
Srnilh  v.  Bean,  46  Minn.  138;  Stahl  v.  Mitchell, 
41  Minn.  825. 

When  an  assignment  is  made  under  the  stat- 
ute, the  rights  of  creditors  rest,  and  they  can 
compel  the  assignee  to  exercise  the  powers 
which  the  law  expressly,  or  by  implication, 
confers  upon  him  as  they  can  restrain  him  if 
he  attempts  to  exercise  powers  which  the  law 
does  not  confer  upon  him. 

ikhoolher  v.  Eutchins,  66  Tex.  324;  Sanborn 
V.  Norton,  59  Tex.  308. 

While  an  assignment  pursuant  to  chapter  41, 
Gen.  Stat.  1878,  will  not  ipso  facto  vacate  at- 
tachments, the  assignee  has  full  power  to  fol- 
low and  secure  any  property  fraudulently  dis- 
posed of  or  concealed  by  the  assignor,  and  to 
set  aside  any  liens  and  recover  any  property 
acquired  by  creditors  by  fraud. 


may  be  filed  which  will  defeat  a  motion  to  strike 
the  papers  from  the  files  and  quash  the  writ. 
Bailey  v.  Valley  Nat.  Bank,  127  lU.  83S5. 

The  Iowa  statute  permits  the  araendment  of  a 
defective  affidavit  for  attacbment.    Graves  v.  Cole. 

I  G.  Greene,  406;  Bunn  v.  Pritcbard,  6  Towa,56. 

A  defective  affidavit  may  be  amended  in  sub- 
stance as  well  as  in  form.    Lani^worthy  v.  Waters, 

II  Iowa,  432;  Shaffer  v.  Sundwall,  83  Iowa,  579. 

If  the  defect  is  amended  tbe  plaintiff  will  not  be 
prejudiced  by  tbe  defect.  Wadsworth  v.  Cheeny,  13 
Iowa,  576. 

If  tbroufrh  inadvertence  the  sijrnature  of  the  af- 
fiant and  that  of  the  officer  to  the  jurat  were  omit- 
ted, thougrh  the  affidavit  was  actually  sworn  to,  the 
omission  may  be  cured  by  amendment.  Stout  v. 
Folder,  34  Iowa,  71,  U  Am.  Rep.  138. 

Under  the  Kentucky  statute  an  amendment  may 
be  made  so  as  not  to  affect  the  lien  if  it  contains 
only  such  matters  as  existed  at  the  time  the  suit 
was  brought.  Allen  v.  Brown,  4  Met  (Ky.)  342, 
OverrultnirPool  v.  Webster,  8  Met.  (Ky.)  282. 

But  in  Cabell  v.  Patterson,  17  Ky.  L.  Rep.  836,  it  is 
said  if  the  affidavit  was  defective,  and  required 
amendment  the  plaintiff  has  only  such  lien  as  he 
acquired  by  amending:  the  (pounds  of  attachment. 

Under  the  Michliran  statute  tbe  attacbment  will 
not  be  quashed  for  defects  in  tbe  affidavit  if,  when 
objection  is  made,  tbe  plaintiff  shall  file  such  affida- 
vit as  is  required  by  law.  Drew  v.  Dequindre,  2 
Doogl.  (Mich.)  96. 

A  statute  permittingr  thefliingr  of  a  new  affidavit 
to  correct  defects  in  the  former  one  does  not  per- 
mit the  filing  of  an  affidavit  after  judgment  to  sup- 
ply the  place  of  one  which  was  no  affidavit  because 
not  properly  executed  as  against  one  who  bad 
purchased  the  property  from  the  attachment 
debtor.  Greenvault  v.  Farmers*  &  Mechanics* 
Bank,  2  Dougl.  (Mich.)  498. 

If  a  statute  gives  the  court  discretion  to  permit 
tbe  filing  of  an  affidavit  at  any  time  before  the  or- 
der of  dismissal  is  entered  for  failure  to  file  it,  it  is 
not  an  abuse  of  discretion  to  refuse  to  permit  it  to 
be  filed  after  the  property  has  been  sold  under 
execution  on  judgment  in  the  suit.  Savidge  v. 
Ottawa  Circuit  Judge  (Mich.)  63  N.  W.  295. 

By  tbe  Missouri  statute  the  insufficiency  of  the 
affidavit  will  not  require  dissolution  of  the  attach- 
ment if  plaintiff  will  file  a  good  and  sufficient  affi- 
davit in  such  time  and  manner  as  the  court  may 
31  L.  R.  A. 


direct.  Henderson  v.  Drace,  80  Mo.  858:  Hackney 
V.Williams,  3  Mo.  456. 

The  Missouri  statute  is  broad  enough  to  cover 
every  possible  defect  In  the  affidavit.  Claflin  v. 
Hoover,  20  Mo.  App.  314. 

An  affidavit  which  Is  defective  in  a  matter  which 
is  amendable  is  not  void,  and  such  defects  cannot 
be  availed  of  on  collateral  attack.  Avery  v.  Good, 
114  Mo.  29C. 

If  the  affidavit  is  not  signed  and  the  jurat  is  nei- 
ther signed  nor  attested  by  seal,  the  affidavit  is  a 
nullity  and  cannot  be  amended  so  as  to  confer  jur- 
isdiction. Third  Nat.  Bank  v.  Garton,  40  Mo.  App. 
113. 

An  affidavit  signed  by  an  agent  may  be  amended 
so  as  to  show  the  fact  of  agency.  Kirksville  Sav. 
Bank  v.  Spangler,  50  Mo.  App.  172. 

An  incorrect  statement  of  defendant*s  name  in 
the  affidavit  may  be  corrected  by  amendment. 
Middleton  v.  Frame,  21  Mo.  412. 

Under  the  Missouri  statute  tbe  attachment  is  not 
to  be  dissolved  when  tbe  affidavit  is  adjudged  In- 
sufficient if  tbe  plaintiff  files  a  good  and  sufficient 
affidavit,  and  the  amended  affidavit  may  embrace 
the  same  or  other  grounds  of  attachment.  Mus- 
grove  V.  Mott,  90  Mo.  107. 

Under  the  Missouri  landlord  and  tenant  act  the 
court  cannot  dismiss  the  proceeding  if  the  landlord 
offers  to  file  an  amended  affidavit  and  the  right  of 
amendment  exists  when  tbe  affidavit  specifies  any 
of  the  statutory  grounds  for  issuing  tbe  writ,  how- 
ever defectively  stated.  But  tbe  power  to  amend 
cannot  be  invoked  where  there  is  nothing  confer- 
ring jurisdiction.  Norton  v.  Flake,  36  Mo.  App.  698. 

But  if  the  clerk  of  court  swears  to  the  affidavit 
before  his  own  deputy  the  proceeding  will  be  a 
nullity  and  cannot  afford  ground  for  an  amend- 
ment since  there  is  nothing  to  amend.  Owens  v. 
Johns.  59  Mo.  89. 

Under  the  Montana  code  affidavits  in  attachment 
may  be  amended.  Newell  v.  Whitwell,  16  Mont. 
243. 

An  affidavit  in  tbe  language  of  the  statute  may 
be  amended  so  as  to  set  out  tbe  special  facts  relied 
on  to  support  the  judgment.  Josephi  v.  Mady 
nothing  <>).  13  Mont.  195. 

An  amendment  may  be  allowed  to  show  that  a 
receiver  at  whose  instance  the  attachment  suit  was 
brought  bad  been  duly  authorized  by  tbe  court  to 
bring  tbe  suit.    Mutb  v.  Erwin,  14  Mont.  227. 
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Merrill  v.  RmUr,  87  Minn.  82;  Farmers' 
Loan  cfe  T.  Co,  v.  Minneapolis  Engine  iSc  M, 
Works,  35  Minn.  543;  Chamberlain  v.  O'Brien, 
46  Minn.  80;  Dmo  v.  Sutpkin,  47  Minn.  479. 

The  attachment,  knowingly  procured  upon 
a  fictitious  and  false  claim,  must  be  fraudulent 
and  void  as  to  creditors  and  assignees  for  their 
benefit. 

Unless  expressly  authorized  by  statute  the 
affidavit  for  attachment  cannot  be  amended  in 
HiihstAripe 

Drake,  Attachm.  7th  ed.  §§  87, 113,  and  cases 
cited;  Creio  v.  McClung,  4  G.  Greene,  153;  Hall 
V.  Brazelton,  40  Ala.  406,  46  Ala.  359;  Hick- 
man V.  Qest,  Sneed  (Ky.)  297. 

And  if  the  statute  provides  only  for  an 
amendment  of  defects  of  form,  amendments  of 
substance  will  not  be  permitted. 

Drake,  Attachm.  7th  ed.  ^  118  and  cases 
cited;  John  V.  Farwell  Co.  v.  Wright,  88  Neb. 
445;  Brookmire  v. Rosa,  34  Neb.  227. 

An  affidavit  cannot  be  amended  and  give  ret- 
roactive  jurisdiction. 

Murphy  v.  Montandon,  2  Idaho,  1048;  Tan- 
ner &  D.  Engine  Co.  v.  Hall,  22  Fla.  391;  Roul- 
hae  V.  Righy,  7  Fla.  836. 


I     The  general  provisions  of  §§  124,  127,  chap- 
I  ter  66,  tjen.  Stat.  1878,  for  amendments  in  or- 
dinary actions,  have  no  application  to  a  pro- 
visional remedy  or  proceeding  collateral  to  the 
main  action. 

McDonalds.  Hemtt,  No.  31,  136,  Dist.  Ct.: 
Freer  v.  White,  91  Mich.  74;  HaU  v.  Chandler,  8 
Mich.  581;  Winters  v.  Pearson,  72  Cal.  553; 
Slaughter  v.  Betans,  1  Pinney,  848. 

Whatever  exceptions  there  may  be  to  the 
general    rule  concerning  amendments  as  be- 
tween the  parties  to  the  suit,   they  are  never 
'  permitted  to  aflFect  the  intermediate  rights  of 
third  persons. 

Waples,  Attachm.  105.  and  cases  cited;  Free- 
man V.  Creech,  112  Mass.  180;  Haven  v.  Snow, 
14  Pick.  33:  Wood  v.  Denny,  7  Gray,  540; 
Young  v.  Broadhent,  23  Iowa,  539;  Swift  v. 
Crocker,  21  Pick.  241;  Brotpn  v.  McClnskey,  2# 
Gh.  577:  Cohen  Y.Manco,  28  Qa.  27;  FairMd 
V.  Baldwin,  12  Pick.  8«8:  Luiterloh  v.  Mcll- 
henny  Co.  74  Tex.  73;  Flexner  v.  Dickerson,  65 
Ala.  129;    WJiitney  v.  Brunette,  15  Wis.  67. 

The  lien  of  an  attachment  obtained  on 
grounds  known  to  be  false  by  the  attachment 
creditors  when  they  made  their  affidavits  will 


Where  a  person  has  in  grood  faith  made  a  mistake 
In  the  amount  of  indebtednegs  to  secure  which  the 
attachment  is  issued.  It  Is  within  the  power  of  the 
court  to  )>ermit  an  amendment  to  be  made,  and 
plaintiff  should  not  lose  bis  whole  lien  because  of 
the  Inadvertent  error.    Newell  v.  Whltwell,  axvpra. 

Under  a  statute  permittingr  amendments  to  de- 
fective affidavits  an  affidavit  may  be  amended  by 
adding:  a  new  ground  of  attachmoDt,— as,  that  the 
debt  was  fraudulently  contracted.  Fitzpatrick  v. 
Flannaffan,  106  U.  S.  648,  27  L.  ed.  ^1. 

The  result  of  the  above  decisions  would  seem  to  be 
that  if  what  purports  to  be  an  affidavit  is  so  defect- 
ive that  in  fact  it  is  not  an  affidavit  there  is  nothing 
to  amend  and  no  aid  can  be  derived  from  the 
statute  permittinff  amendments.  The  only  course 
is  to  begin  anew  and  the  lien  will  then  date  from 
the  proper  commencement  of  the  proceedings  with 
a  proper  affidavit. 

Oeneral  statute  of  amendments. 

Some  of  the  states  have  no  separate  statute  per- 
mitting amendments  of  attachment  affidavits  but 
the  courts  permit  an  amendment  of  such  papers 
under  a  general  statute  of  amendments. 

The  general  statute  of  amendments  does  not  au. 
thorize  the  filing  of  a  substituted  affidavit  in  attach- 
ment proceedings.  Howard  v.  Pratt  (Mich.)  cited 
in  22  Fed.  Rep.  62. 

An  amendment  of  an  affidavit  may  be  allowed 
after  the  affidavit  has  been  adjudged  insufficient  so 
as  to  connect  the  grounds  of  attachment  by  "and" 
instead  of  ''or"  under  a  statute  which  permits 
amendments  of  pleadings  to  make  them  definite 
and  certain  and  makes  the  affidavit  the  plea  In 
attachment  cases.  Salmon  v.  Mills,  49  Fed.  Hep. 
333,  4  U.  S.  App.  101. 

An  amendment  may  be  permitted  for  the  inser- 
tion of  the  Chrlstaln  names  of  the  plaintiffs  al- 
though the  statute  does  not  expressly  provide  for 
amendment  in  attachment  cases.  Barber  v.  Smith, 
41  Mich.  138. 

But  if  no  statute  permits  amendment  of  attach- 
ment affidavits  an  amendment  permitting  the  in- 
sertion of  "not"  before  "resided"  in  an  affidavit 
stating  that  defendant  had  resided  in  the  state  for 
one  month  preceding  this  date  cannot  be  permitted, 
but  the  whole  proceeding  will  be  void.  Freer  v. 
hlte.  91  Mich.  74. 

\n  amendment  may  be  allowed  in  matters  which 
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are  not  of  substance,  as.  if  plaintiff  is  a  partnership 
and  its  firm  name  alone  is  given  In  the  affidavit,  an 
amendment  may  be  allowed  so  as  to  give  the  in- 
dividual names  of  the  partners.  Emerson  v.  De- 
troit Steel  &  S.  Co.  100  Mich.  127. 

Under  a  general  statute  of  amendments  an  affi- 
davit lor  attachment  may  be  amended  by  leave  of 
court  so  as  to  Include  the  venue,  even  after  a 
motion  to  quash  the  proceedings  is  filed  because  of- 
that  particular  defect.  Struthers  v.  McDowell,  & 
Neb.  491;  Kudolf  v.  McDonald,  6  Neb.  168. 

An  affidavit  may  t>e  amended  so  as  to  correct  the 
description  of  affiant  by  changing  from  plaintiff  to 
agent  for  plaintiff.  Moline,  M.  &S.  Co.  v.  CurtiSr 
38  Neb.  520. 

But  no  new  cause  of  attachment  which  existed 
when  the  action  was  commenced  can  be  brought  in 
by  amendment.    Brookmire  v.  Koea,  34  Neb.  227, 

Nor  can  an  amendment  be  permitted  to  state  that 
defendant  is  a  nonresident.  Clarke  Bkg.  Co.  v. 
Wright,  37  Neb.  382. 

If  at  the  time  the  writ  issued  plaintiff  did  not  own 
the  cause  of  action  on  which  the  attachment  was 
based  an  amendment  is  not  proper  to  permit  plain- 
tiff to  show  that  he  had  purchased  it  since  the  com- 
mencement of  the  action.  John  V.  Farwell  Co.  v, 
Wright,  88  Neb.  446. 

If  the  attachment  proceeding  is  ancillary  to  the 
action  defects  in  the  affidavit  may  be  amended. 
Branch  v.  Frank,  81  N.  C.  180. 

A  defect  in  failing  testate  how  the  debt  was  due 
and  that  defendant  could  not  after  due  diligence 
be  found  in  the  state  may  be  cured  by  amendment. 
Sheldon  v.  Klvett,  110  N.  C.  408;  Cook  v.  New  York 
Corundum  Co.  114  N.  C.  617. 

An  amendment  may  be  allowed  so  as  to  change 
the  designation  of  defendant  from  his  Initials  to 
bis  full  Christian  name.  Hall  v.  Thorburn,  Phill. 
L.158. 

A  plaintiff  has  a  right  to  amend  his  affidavit  as  to 
mere  matters  of  form.  Palmer  v.  Bosher,  71  N.,C. 
291.  But  the  court  sayv  it  is  of  the  opinion  that  if 
the  affidavit  was  insufficient  in  matters  of  subatanoe 
it  could  not  be  amended. 

However,  a  later  case  decided  that  an  amendment 
affecting  the  substance  of  an  affidavit  in  an  attach* 
ment  proceeding  may  be  allowed.  Cushing  v. 
Styron,  104  N.  C.  388. 

The  court  may  permit  the  amendment  of  an 
affidavit  although  it  is  wholly  insufficient.    Brown 
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be  postpooed  to  the  lien  of  subsequent  attach- 
ments obtained  by  other  creditors  in  good  faith 
ou  the  same  property. 

KoUette  v.  Seibel,  7  Tex.  Civ.  App.  260;  Bate- 
man  Bros.  V.  Ramsey ^  74  Tex.  589;  McKenty  v. 
Gladtcin,  10  Cal.  227;  Smith  v.  Oettinger,  3  Ga. 
140;  Fairfield  v.  Baldwin,  12  Pick.  388;  Peirce 
V.  Partridge,  3  Met.  34;  Crocker  v.  Atwood,  144 
Mass.  689;  Globe  MiUing  Co.  v.  Boynton,  87 
Wis.  619. 
Mr.  Ambrose  Tighe,  for  respondent: 
Under  a  common-law  assignment,  the  dili- 

fent  creditor  reaps  the  fruit  of  his  diligence, 
[e  has  rights  as  well  as  the  insoiyent  and  the 
other  creditors,  and  he  can  be  ousted  of  his  ad- 
vantage only  in  favor  of  those  who  by  the 
terms  of  an  assignment  are  required  to  surren- 
der all  their  rights  to  the  future  acquisitions  of 
the  insolvent  in  order  to  share  in  his  assigned 
estate. 

Greaves  v.  Neal,  57  Fed.  Rep.  820. 
Defects  in  the  affidavit  for  an  attachment, 
and  irregulanties  in  the  proceedings  which 
would  prove  fatal  on  error  or  appeal,  do  not 
render  the  judgment  void,  and  it  cannot  be 
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collaterally  impeached  on  account  of  such  de- 
fects and  irregularities. 

Tilton  V.  Cofield,  98  U.  S.  163,  23  L.  ed.  858; 
Cooper  V.  Reynolds,  77  U.  S.  10  Wall.  308,  19 
L.  ed.  ^^\\Erstein  v.  Rothschild,  22  Fed.  Rep. 
61;  Matthews  v.  Densmore.  109  U.  S.  216,  27 
L.  e^.^\2',Fitzpatrickv.  Flannagan,  lOeV.  S. 
648.  27  L.  ed.  211;  Kruse  v.  Wilson,  79  111.  238; 
Mooj'e  V.  Mauck,  79  111.  891;  Martin  v.  HaU, 
70  Ala.  421;  Van  Fleet,  Collateral  Attack,  § 
257;  Allen  v.  Brown,  4  Met.  (Ky.)  342;  Br&wn 
V.  Guthrie,  39  Hun,  29;  Carr  v.  Van  Hoesen,  26 
Hun,  316;  Re  Grisicold,  13  Barb.  412. 

An  affidavit  for  attachment  can  be  amended, 
and  even  a  subsequent  attaching  creditor  can- 
not complain 

Funnan  v.  Walter,  13  How.  Pr.  348. 

Mitchell*  J.,  delivered  the  opinion  of  the 
court: 

Action  to  determine  adverse  claims  to  real 
property.  Tbe  contest  is  triangular,  and 
grows  out  of  the  following  state  of  facts:  The 
plaintiflf  owned  227i  feet"  by  120  feet  in  the 
southeasterly  corner  of  block  13  in  Dayton's 


Y.  Hawkins,  65  N.  C.  645;  Peimiman  v.  Daniel,  93  N. 
C.332. 

But  if  tbe  grrounds  assitrned  in  tbe  orifrioai  aflO- 
davit  were  legally  sufficient,  but  are  falsified  upon 
tbe  hearinfiT  of  a  motion  to  dismiss,  tbe  plaintiff  wlil 
not  be  permitted  to  assign  otber  pounds  of  attacb- 
ment  for  the  purpose  of  keeping  tbe  lien  intact. 
Devries  v.  Summit,  86  N.  C.  12«. 

What  is  matter  of  siibstance  and  matter  of  form. 

Under  a  statute  permittincr  amendment  of  de- 
fects of  form  an  amendment  cannot  be  allowed  to 
supply  tbe  omitted  alleeratlon  that  tbe  attachment 
is  not  **8ued  out  for  tbe  purpose  of  vexing:  or 
barassinir  tbe  defendant,^^  sucb  allegation  being  a 
matter  of  substance.  Hall  v.  Brazelton,  40  Ala.406t 
46  Ala.  350. 

Tbe  affidavit  may  be  amended  so  as  to  state  tbe 
names  of  the  individuals  composing  tbe  partner- 
ship plaintiflf  or  defendant,  which  names  were 
omitted  in  tbe  original.  Sims  v.  Jacobson,  51  Ala. 
188. 

That  affiant  is  tbe  agent  or  attorney  of  the  plain- 
tiff may  be  shown  by  amendment.  Paulhaus  v. 
Leber,  54  Ala.  91. 

If  tbe  statute  prescribing  the  affidavit  does  not 
require  it  to  be  signed,  the  omission  of  the  signature 
is  not  a  matter  of  substance  but  may  be  supplied 
by  amendment  in  open  court.  Watts  v.  Womack. 
44  Ala.  605. 

An  affidavit  for  attachment  which  states  that 
defendants  "^are  or  will  be  justly  indebted"  may  be 
amended  by  striking  out  tbe  words  *'or  will  be." 
Tommey  v.  Gamble,  66  Ala.  469. 

The  failure  of  tbe  clerk  to  certify  the  affidavit  is 
a  defect  of  form  and  amendable  before  or  during 
the  trial.    Hyde  v.  Adams,  80  Ala.  1 11. 

Omission  of  subscription  may  be  supplied  by 
amendment.  West  Tennessee  Agrl.  &  M.  Asso.  v. 
Madison,  9  Lea,  407. 

The  clerk's  failure  to  attest  that  the  affidavit  bad 
b^n  sworn  to  may  be  cured  by  amendment. 
Wiley  V.  Bennett,  9  Baxt.  581. 

A  defective  affidavit  may  be  amended.  Maples 
V.  Tunis,  11  Humph.  108,  68  Am.  Dec.  7T9. 

But  if  tbe  statute  authorizes  amendments  as  to 
defects  in  form  amendment  as  to  defects  in  sub- 
stance cannot  be  allowed,  although  the  attachment 
proceeding  Is  merely  ancillary.  Watt  v,  Cames,  4 
Heisk.  682;  Lillard  v.  Garter,  7  Heisk.  604. 

The  matters  of  substance  are  the  existence  of  tbe 
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debt,  its  amount,  and  that  it  is  Justly  owing  from 
defendant  to  tbe  plaintiff,  that  some  one  of  the 
causes  for  which  an  attachment  may  issue  exists, 
and  a  negation  of  a  purpose  to  vex  or  harass  the 
defendant.  All  else  than  this  is  mere  matter  of 
form.    Sims  v.  Jacobson,  61  Ala.  186. 

In  an  attachment  suit  by  a  landlord  matters  of 
substance  are  that  the  advancements  were  in  neces- 
sary  implements  or  provisions  to  make  a  crop  or  in 
money  to  purchase  them,  that  the  tenant  could  not 
have  procured  them  otherwise,  that  written  obli- 
gation was  taken,  and  that  it  was  registered  and 
the  existence  of  one  of  the  causes  for  nttacbment. 
Flexner  v.  Dickerson,  65  Ala.  129. 

In  an  attachment  suit  by  a  landlord  against  a 
tenant  the  affidavit  must  state  that  the  relation  of 
landlord  and  tenant  -exists  between  the  parties, 
and  that  tbe  indebtedness  is  for  rent  or  advances 
or  both.  The  want  of  these  averments  cannot  be 
remedied  by  amendment.  Staggers  v.  Washing- 
ton, 56  Ala.  325. 

An  affidavit  in  an  attachment  suit  by  a  landlord 
against  his  tenant  is  fatally  defective  if  it  does  not 
allege  that  tbe  removal  of  the  crops  from  the 
rented  premises  was  without  tbe  landlord's  con- 
sent.   Shield  V.  Dothard,  50  Ala.  596. 

Tbe  affidavit  cannot  be  supplied  after  the  is8U> 
ance  of  the  writ.    Wright  v.  Smith,  66  Ala.  545. 

Statute  denying  amendment. 

Under  a  statute  requiring  a  discharge  of  the 
attachment  upon  motion  if  it  satisfactorily  ap- 
pears that  the  writ  was  improperly  or  irregularly 
issued,  the  affidavit  cannot  be  amended  upon  such 
motion.    Winters  v.  Pearson,  73  Cal.  553, 

Rule  in  absence  of  statute. 

There  are  some  cases  which  seem  to  be  firmly  op- 
posed to  permitting  any  amendment  of  the  affi- 
davit. 

In  Brown  v.  McCluskey,  26  Qa..  577,  the  court  in 
denying  the  right  to  amend  says:  '*It  is  difficult  to 
conceive  how  an  oath  when  it  is  a  necessary  pre- 
liminary step  can  be  changed  so  as  to  sustain  a 
proceeding  which  is  based  upon  it." 

Tbe  omission  of  tbe  signature  cannot  be  sup- 
plied by  amendment.    CJoben  v.  Manco,  28  Ga.  27. 

If  tbe  affidavit  could  be  amended  In  one  impor- 
tant respect  it  might  also  in  another  until  its  whole 
character  was  changed  and  tbe  party  affiant  made 
to  appear  as  presenting  a  state  of  facts  different. 
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addition  to  St.  Paul,  upon  which  was  situated 
a  bouse  in  which  he  resided.  This  block  was 
not  subdivided  into  lots,  but  the  blocks  gener- 
ally in  the  addition  had  been  subdivided  by 
plat  into  lots,  varying  in  size  from  35  to  55  feet 
in  width,  and  from  «5  to  170  feet  in  depth. 
The  property  in  the  addition  is  strictly  urban 
in  character.  On  November  24,  1893,  the  de- 
fendant Benedict  commenced  an  action  against 
the  plaintiff  in  which  a  writ  of  attachment  was 
issued  and  levied  on  the  properly  in  question. 
In  both  the  complaint  and  affidavit  for  attach- 
ment the  cause  of  action  was  stated  to  be  upon 
account  for  goods  sold  and  delivered  by  Ben- 
edict to  Heidel.  Within  ten  days  after  the  levy 
of  the  attachment,  Heidel  made  an  assignment 
of  all  his  non-exempt  property  to  defendant 
Habigborst  for  the  benefit  of  all  his  creditors. 
The  question  is  raised  whether  this  was  a  com- 
mon-law assignment  or  an  assignment  under  the 
insolvent  law  of  1881;  but,  as  "we  view  the  case, 
this  question  is  not  material.  Aft«r  the  execu- 
tion of  this  assignment,  Heidel  made  a  motion  to 
dissolve  the  attachment.  Thereupon  Benedict 
-amended  his  complaint,  setting  up,  in  place  of 


the  original  cause  of  action,  sixteen  other  sepa- 
rate causes  of  action,  fourteen  of  which  were 
promissory  notes  executed  by  Heidel  to  various 
parties,  and  by  them  transferred  to  Benedict, 
and  the  two  others,  respectively,  for  money 
loaned  and  for  goods  sold  to  Heidel,  by  other 
parties  who  had  assigned  the  claims  to  Benedict. 
Benedict  also  made  a  motion  for  leave  to 
amend  his  affidavit  for  attachment,  so  that  the 
statement  of  his  causes  of  action  would  con- 
form to  his  amended  complaint.  When  the 
motions  came  on  for  hearing,  the  court  denied 
HeideVs  motion  to  dissolve  the  attachment,  but 
allowed  Benedict's  motion  to  amend  his  affi- 
davit. Heidel  then  commenced  this  action, 
his  contention  beins:  that  the  entire  tract  was 
exempt  as  his  homestead,  and  hence  was  not 
subject  to  attachment,  and  did  not  pass  by  his 
assignment  for  the  benefit  of  creditors.  Both 
of  the  defendants  denied  that  the  whole  tract 
was  thus  exempt,  but,  as  against  each  other, 
Benedict  claimed  that  his  attachment  consti- 
tuted a  lien  on  the  non-exempt  part  of  the  tract 
prior  and  paramount  to  the  assignment  for  the 
benefit  of  creditors,  while  Habigborst  claimed 


from  those  aetualiy  sworn  to.  Halley  v.  Jackson, 
48  Md.  254. 

In  the  absence  of  express  statutory  authority  an 
affidaA-it  cannot  be  amended  so  as  to  substitute  a 
corporation  as  plaintiff  in  place  of  the  individuals 
wbo  compose  it.  C.  H.  Fargo  &  Co.  v.  Cutshaw,  12S 
Ind.  A  pp.  882. 

An  affidavit  on  which  a  foreiirn  attachment  is 
pounded  can  be  helped  neither  by  a  supplemental 
nor  an  amended  afiBdavlt.  JacolM  v.  Tichenor,  27 
W.  N.  C.  35. 

A  supplemental  affidavit  will  not  be  received 
when  the  ori^rinal  proves  to  be  insufficient.  El- 
dridge  v.  Robinson,  i  Sergr.  &  R.  548. 

Nor  will  an  amendment  be  allowed.  Mylert  v. 
White,  1  W.  N.  C.  828. 

Althougrh  in  the  Pennsylvania  lower  courts  it  has 
been  held  that  an  affidavit  may  be  amended. 
Brock  v.  Brock,  17  Phlla.  156:  McCulley  v.  Chis- 
bolm,  19  Phlla.  387. 

An  affidavit  for  attachment  cannot  be  amended. 
Marx  v.  Abramson,  68  Tex.  264;  Slaughter  v.  Bev- 
ans,  1  Pinney,  348. 

The  statutory  remedy  by  attachment,  being  sum- 
mary in  character  and  onerous  in  its  effects,  has 
by  all  courts  and  in  all  times  been  restricted  by  the 
most  guarded  rules  of  construction.  The  right  to 
amend  does  not  exist  unless  it  be  given  by  the 
statute  of  attachment  or  by  some  other  statute  in 
Itari  materia,  Sydnor  v.  Ctiambers,  Dali.  Dec. 
-(Tex.)  601. 

In  the  absence  of  a  statute  authorizing  it  a  court 
has  not  power  to  allow  the  amendment  of  an  affi- 
davit for  an  attachment.  Flexner  v.  Dickerson, 
65  Ala.  129:  Bennett  v.  Zabriski,  2  N.  M.  7. 

That  statement  la  not,  however,  supported  by  all 
the  authorities.  Of  course  if  a  statute  attempts  to 
regulate  the  matter  and  permits  amendments  in 
some  cases  while  failing  to  provide  for  others,  the 
proper  rule  of  construction  would  probably  be 
that  in  the  latter  class  of  cases  amendments  could 
not  he  permitted.  But  in  the  entire  absence  of  any 
statute  on  the  subject,  a  large  number  of  cases  per- 
mit amendments  in  matters  of  form  when  the  at- 
tachment is  jurisdictional,  and  permit  all  kinds  of 
-amendments  when  the  attachment  is  ancillary. 

Amendment  of  the  affidavit  in  attachment  so  as 

to  add  the  necessary  allegation  that  the  demand  is 

•^ue  upon  contract,  express  or  implied,  or  upon 

^gment,  may  be  allowed  in  a  circuit  court  of  the 

■%d  States,  although,  under  the  statutes  of  the 
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state  in  which  the  court  is  held,  the  state  court 
would  have  no  power  to  allow  it,  since  in  the 
United  States  courts  the  attachment  is  not  Jurisdic- 
tional but  is  merely  incidental  to  the  suit.  Juris- 
diction of  which  must  havs  been  acquired  by  per- 
sonal service  of  process.  Ersteln  v.  Rothschild,  22 
Fed.  Rep.  61. 

Since  the  Jurisdiction  of  the  court  in  cases 
arising  in  New  York  before  the  Code  depended 
upon  the  facts  set  up  in  the  affidavits,  the  suf- 
ficiency of  such  affidavits  was  necessarily  a  Ju- 
risdictional question;  and  if  they  failed  to  state 
facts  necessary  to  confer  Jurisdiction  the  defect 
could  not  be  supplied  by  amendment.  But  under 
the  Code  attachment  is  not  an  original  process  and 
the  attachment  may  issue  whenever  it  is  made  to 
appear  that  the  facts  exist  for  which  the  Code  per- 
mits an  attachment  to  issue.  And  under  the  Code 
the  affidavits  are  proceedings  in  an  action  within 
the  meaning  of  the  section  which  authorizes  the 
coiurt,  in  furtherance  of  Justice,  to  amend  any 
pleading  or  proceeding  by  inserting  material  alle- 
gations therein.  Furman  v.  Walter,  18  How.  Pr. 
848. 

In  Donnell  v.  Byem,  80  Mo.  382,  the  court  says, 
where  a  defendant  is  personally  served  with  proc- 
ess or  voluntarily  appears,  the  proceedings,  how- 
ever defective  the  affidavit,  will  be  valid  and  the 
rights  acquired  thereby  will  not  depend  for  their 
validity  upon  the  attachment  but  upon  the  Judg- 
ment which  will  bind  the  attached  property  as 
well  as  the  other  property  of  defendant. 

An  amendment  may  be  allowed  to  supply  defects 
in  the  original  affidavits  and  show  facts  authoriz- 
ing the*  attachment.  As  where  the  omission  is  to 
make  a  formal  computation  of  receipts  for  the 
period  covered  by  the  demand  and  deduct  the  ex* 
l)ense8  therefrom  so  as  to  show  the  exact  amount 
demanded.    Sulzbacher  v.  Gawtbra,  14  Misc.  545. 

A  mistake  in  the  name  of  the  plaintiff  is  not  a 
Jurisdictional  defect,  but  may  be  corrected  by 
amendment  at  any  time.  Ruthe  v.  Qreen  Bay  & 
M.  R.  Co.  87  Wis.  844. 

The  court  may  permit  the  correction  of  clerical 
errors,  as  of  the  insertion  of  a  false  date  by  the 
clerk,  at  any  time.  Anderson  v.  Kanawha  Coal  Co. 
12  W.  Va.  628. 

There  are  many  cases  in  which  the  original  affi- 
davit may  be  amended,  such  as  mere  clerical 
errors  and  certain  defects  in  form.  Crlm  v.  Har- 
mon, 88  W.  Va.  596. 
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that,  as  to  the  assigDmeot,  the  attachmeDt  was 
flischarged — First,  by  force  of  the  assignmeDt 
itself,  as  being  made  under  the  insolvent  law 
of  1881;  and,  second,  because  of  the  amend- 
ment of  the  complaint  and  affidavit  for  attach- 
ment substituting  entirely  different  causes  of 
action  after  the  riehts  of  creditors  under 
the  assignment  had  intervened.  The  trial 
•court  held  that  Heidel  was  only  entitled,  as  a 
homestead,  to  the  dwelling  and  the  land  on 
which  it  was  situated,  not  exceeding  in  size 
tbe  average  sized  lots  in  Dayton's  addition; 
and  that  upon  the  remainder  of  the  tract  Bene- 
dict's attachment  constituted  a  subsisting  lien, 
paramount  of  Habighorst's  interest  under  the 
tkssignment.  Both  Ueidel  and  Habighorst  ap- 
pealed 

1.  We  are  of  opinion  that  the  decision  of  the 
court  as  to  the  extent  of  Heidel's  homestead 
exemption  was  correct.  The  tract  was  within 
tbe  laid-out  or  platted  portion  of  an  incorpo- 
rated city.  It  was  strictly  urban  in  character, 
—a  fact  which  distinguishes  the  case  from  that 
of  i20  8mith'$  Estate,  51  Minn.  316.  relied  on 
by  plaintiff's  counsel.     It  is  almost  impossible 


to  construe  the  crude  provisions  of  our  home- 
stead law  without  sometimes  resorting  to  what 
might  seem  to  be  judicial  legislation,  and  it  is 
almost  equally  difficult  to  build  up  a  line  of 
decisions  that  will  always  be  strictly  lo^rically 
consistent  with  each  other;  but  tbe  conclusion 
arrived  at  by  the  trial  court  is  the  only  equi- 
table and  reasonable  one  under  the  facts  of  this 
case.  It  is  not  to  be  presumed  that  the  legis- 
lature intended  that  where  a  part  of  tbe  platted 
portion  of  an  incorporated  city,  strictly  urban 
in  character,  was  not  suk>divided  into  lots  on 
the  plat,  a  party  might  claim  an  exemption 
to  the  extent  of  acres;  while  his  neighbor  across 
the  street,  residing  on  a  block  of  exactly  the 
same  kind  of  property,  but  subdivided  on  the 
plat  into  lots,  could  only  claim  2,000  or  3,000 
square  feel. 

2.  Assuming  that,  as  between  the  parties  lo 
the  action,  tbe  amendments  to  Benedict's  com- 
plaint and  affidavit  for  attachment  were  per- 
missible, yet  we  are  of  opinion  that  tbe  effect 
of  them  was  to  discharge  the  attachment  as  to 
the  intervening  rights  of  Habighorst,  and  the 
creditors  whom  he  represents  under  the  as- 


An  error  of  the  justice  in  tnsertiDgr  tbe  date  on 
which  !he  affidavit  bears  teste  may  be  corrected  by 
amendment.    State  v.  Moran,  43  N.  J.  L.  40. 

An  amendment  may  be  allowed  to  insert  the 
name  of  one  of  the  plaintiffs  set  forth  In  the  dec- 
laration which  was  omitted  from  tbe  affidavit, 
f^haw  V.  Brown,  42  Miss.  800. 

That  the  g^rounds  of  attachment  set  out  in  tbe 
affidavit  are  stated  in  the  disjunctive  is  a  matter 
subject  to  amendment.  Bishop  Bros.  v.  Fennerty, 
46  Miss.  SIO. 

The  Jurat  may  be  amended  by  permitting  the 
officer  before  whom  tbe  oath  was  taken  to  sub- 
scribe his  name  thereto.  Bolsseau  v.  Kabn,  82 
Miss.  757. 

A  claim  in  the  affidavit  for  a  part  of  tbe  demand 
which  is  not  due  is  a  defect  as  to  which  an  amend- 
ment may  be  allowed  so  as  to  expunfre  that  part. 
Dalsbeimer  v.  McDaniel,  00  Miss.  380. 

If  the  Rrounds  for  attachment  stated  in  the  affi- 
davit are  those  for  the  case  of  a  debt  which  is  due, 
and  not  those  for  a  case  where  the  debt  is  not  due, 
which  is  the  true  state  of  case  In  suit,  the  court 
should  permit  an  amendment  to  properly  state  the 
facts.    Baker  Wire  Co.  y.  Kinirman,  44  Kan.  270. 

The  affidavit  may  be  amended  so  as  to  state 
formally  and  definitely  what  is  already  stated 
therein  informally  and  indefinitely.  Burton  v. 
Robinson,  5  Kan.  287;  Wells,  F.  &  Co.  v.  Danford,  28 
Kan.  487. 

In  Ferg^uson  v.  Smith,  10  Kan.  307,  the  court  says 
if  the  affidavit  is  not  sufficiently  definite  and  cer- 
tain the  defendants  should  so  state  in  their  motion 
to  dissolve  so  as  to  give  the  plaintiff  opportunity 
to  amend. 

If  an  affidavit  for  attachment  was  made  by  a  per- 
son who  was  in  fact  ai^ent  for  plaintiff,  but  who 
failed  to  show  that  fact  in  the  affidavit,  the  omis- 
sion may  be  suppUed  by  amendment.  Tracy  v. 
<3tunn,  20  Kan.  500. 

If  tbe  affidavit  is  voidable  but  not  wholly  void 
because  sworn  to  before  the  attorney  of  the  plain- 
tiff who  was  a  notary  public,  the  court  may  permit 
an  amended  affidavit  properly  executed  tu  be  filed, 
^wearinflren  v.  Howser,  37  Kan.  136. 

If  the  affidavit  is  informal  only  the  court  may, 
upon  motion,  require  it  to  be  made  formal.  Rob- 
inson V.  Burton,  5  Kan.  208. 

A  second  opportunity  to  amend  may  be  refused 
when  ample  time  and  opportunity  have  already 
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been  ^Iven  in  which  to  make  the  amendment. 
IhUl. 

The  court  should  only  permit  such  amendments 
as  do  not  change  the  cause  of  action,  and  therefore 
if  the  proceedinfTs  are  instituted  and  tbe  case  fully 
tried  under  one  section  of  the  statute  the  court 
should  not  allow  an  amendment  which  will  base 
the  action  upon  another  section.  Jaff  ray  v.  Wolfe, 
1  Okla.  812. 

A  statutory  requirement  that  the  certificate  of 
the  secretary  of  state  should  be  annexed  to  the 
Jurat  of  a  commiseioner  of  another  state  before 
whom  an  affidavit  is  made  may  be  oomplied  with 
by  amendment.    Lawton  v.  Kiel,  61  Barb.  30. 

But  if  the  affidavit  was  insufficient  to  give  Juris- 
diction it  cannot  be  amended  so  as  to  confer  it. 

S^ubetantlal  defects  in  affidavits  which  are  Juris- 
dictional in  the  prooeedinfrs  are  not  amendable. 
Tanner  &  D.  Engine  Co.  v.  Hall,  22  Fla.  801. 

If  the  defect  in  the  affidavit  is  such  that  the  court 
acquires  no  Jurisdiction  it  will  not  tie  aided  by  u 
subsequent  amendment,  although  a  good  cause  for 
attachment  is  then  stated.  Pope  v.  Uibemia  Ins. 
Co.  24  Ohio  St.  481. 

If  nc  oath  was  in  fact  taken  to  the  affidavit  there 
is  nothing  which  is  the  subject  of  amendment^  but 
an  attempted  amendment  will  be  a  new  affidavit, 
and  unless  filed  in  time  it  is  of  no  effect  in  tbe  suit. 
Carlisle  v.  Gunn,  88  Miss.  248. 

If  the  attachment  was  issued  without  an  affidavit 
the  affidavit  cannot  be  supplied  by  amendment. 
Mc Reynolds  v.  Neal.  8  Humph.  12. 

An  affidavit  which  wholly  omits  to  state  the 
grounds  of  the  cause  of  action  is  not  sufficient  to 
give  Jurisdiction,  and  cannot  be  remedied  by 
amendment.    Zeregal  v.  Benoist,  33  How.  Pr.  120. 

That  the  oath  was  properly  taken  to  the  affidavit 
cannot  be  shown  by  amendment.  Cosner  v.  Smith, 
36  W.  Va.  788.  * 

AddilUmal  affidavits. 

The  New  York  statutes  provide  for  the  use  of 
affidavits  upon  motion  to  dissolve  the  attachment. 
Under  it  supporting  affidavits  may  be  filed  in  case 
affidavits  are  used  in  opposition,  but  not  otherwise. 

If  a  motion  to  vacate  is  made  upon  the  papers  on 
which  tbe  warrant  is  granted  additional  affidavits 
cannot  be  put  in  in  support  of  the  attachment. 
Trow's  Print.  &  B.  Co.  v.  Hart,  60  How.  Pr.  100; 
Appleton   V.  Speer,   25  Jones  &  S.  110;  Steuben 
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signmeDt.  The  ameDdment,  it  will  be  ob- 
served, is  Dot  of  matlers  of  mere  form,  or  of 
the  maDner  of  stating  the  same  cause  of  actioD, 
but  is  a  substitution  of  entirely  different  causes 
of  action,  baying  no  connection  with  that  set 
up  in  the  original  complaint  and  affidavit. 
The  extent  of  the  right  of  amendment  as 
against  the  defendant  in  an  action  is  not  neces- 
sarily by  any  means  the  extent  of  the  right  of 
amendment  as  against  third  parties  who  have 
acquired  intervening  rights  in  the  attached 
property.  The  intervening  rights  of  third 
parties  are  quite  as  sacred  as  the  plaintiff's 
right  of  amendment  as  against  the  defendant 
debtor.  The  courts  have  likewise  generally 
recognized  subsequent  attaching  creditors  as 
occupying  in  this  regard  a  more  favored  posi- 
tion than  voluntary  purchasers,  so  that  some 
amendments  which  would  be  allowed  against 
the  latter  would  be  held  to  discharge  the  at- 
tachment as  to  the  former;  and  it  seems  to  us 
that  the  rights  of  creditors  under  a  general 
assiarnmeut  for  their  benefit  are  QJjite  as  great 
as  those  of  attaching  creditors.  The  authori 
tie.«  seem  to  l)e  practically  all  one  way  on  this 
question,  and  we  have  found  no  case  that  goes 
anywhere  near  so  far  as  to  hold  that,  as  against 
creditors,  a  plaintiff  may  amend  by  substitut- 
ing an  entirely  different  and  distinct  cause  of 


action  for  the  one  stated  in  his  original  com- 
plaint and  affidavit.  That  this  cannot  be  done 
would  seem  on  principle  to  be  self-evident. 
Creditors  under  this  assignment  are  entitled  to 
all  the  surplus  that  is  left  after  satisfying  the 
liens  upon  the  property  existing  at  the  date  of 
the  assignment.  When  this  assignment  was 
made,  the  claim  upon  which  the  property  had 
been  attached  was  wholly  fictitious  and  un- 
founded. Hence  no  recovery  could  have  been 
had  upon  it,  and  the  creditors  under  the  as- 
signment would  have  secured  the  property  un 
encumbered.  But  by  this  amendment,  made 
after  the  right  of  creditors  had  intervened,  it 
is  sought  to  secure  a  lien,  paramount  to  these 
rights,  for  other  debts  which  had  not  been 
sued  on  at  all  at  the  date  of  the  assignment. 
With  one  exception,  all  the  cases  cited  by 
counsel  for  Benedict  relate  to  the  right  of 
amendment  as  between  the  parties  to  the  action, 
and  hence  are  not  in  point.  The  onlj  case 
where  the  rights  of  a  third  partv  had  inter- 
vened is  Tiltgn  v.  Cofield,  93  U.  S.  163,  23  L. 
ed.  858.  But  in  that  case  the  indebtetiness 
stated  in  the  original  affidavit  and  declaration 
was  upon  account  for  goods  sold  and  delivered, 
while  in  the  amended  affidavit  and  declaration 
it  was  upon  a  note  for  the  same  amount  given 
to  balance  the  same  account  set  forth  in  the 


County  Bank  v.  Alberjfer,  76  N.  Y.  186,  Reverainf?  i 
65  How.  Pr.  481.  | 

On  a  bearinfr  of  a  motion  to  discharge  an  attach-  j 
ment  Issued  ur>on  an  iosufflcient  affidavit,  it  is  not 
competent  for  itlaintlflT,  in  the  absence  of  leave  to  | 
amend  or  a  motion  for  such  leave,  to  supplement 
the  affidavit  by  new  affidavits.    Garner  v.  White, 
28  Ohio  St.  192. 

A  defective  affidavit  cannot  be  supplemented  by 
a  subsequent  affidavit.  United  States  Bakini?  Co. 
v.  Bachman,  38  W.  Va.  84. 

The  filing  of  a  supplemental  affidavit  presents  a 
different  case  from  an  amendment  proper  of  the 
onsrinal  affidavit.  Crim  v.  Harmon,  88  W.  Va.  596. 

Right  to  amend,  as  against  third  perwn. 

Heidel  v.  Benedict  mokes  a  distinction  which 
has  not  been  fully  developed  by  the  decisions.  The 
question  of  amendingr  as  airainst  the  original  de- 
fendant is  quite  different  from  that  of  amending 
as  against  a  subsequent  attaching  creditor  or  other 
third  person.  There  are  cases  which  hold  that 
third  (persons  cannot  attack  the  proceedings  in  the 
attachment  suit.  If  such  doctrine  is  adopted  it 
would  eliminate  the  necessity  of  determining  the 
question  of  the  right  to  amend  as  against  them. 
That  class  of  cases  does  not  involve  the  question 
of  amendment,  so  such  cases  will  not  be  collected 
here.  Attention  is,  however,  called  to  them  and  to 
the  rule  applied  in  them  as  stated  in  Til  ton  v.  Co- 
fleld,  98  U.  S.  163, 28  L.  ed.  868,  which  held  that  pur. 
chasers  pendente  lite  cannot  attack  in  equity  a  Judg- 
ment in  an  attachment  proceeding,  although  the 
court  vermitted  an  amendment  of  the  affidavit  so 
as  to  include  a  promissory  note  which  had  nrt 
been  originally  included  in  the  action,  if  the 
amendment  does  not  contravene  any  local  statute 
or  rule  of  local  law. 

Some  cases  permit  amendments  as  against  third 
persons. 

A  defective  signature  to  the  affidavit  may  be  oor> 
rected  as  against  a  subsequent  attaching  creditor. 
Fortenhelm  v.  cnaflin,  47  Ark.  49. 

The  Jurat  of  the  officer  who  administered  the 
oath  to  the  affiant  may  be  added  by  amendment  as 
airainst  a  subsequent  attaching  creditor.    Ibid, 
81  L.  R.  A. 


Where  the  statutes  permit  an  amendment  of  affi. 
davits  for  attachment  an  affidavit  made  on  l)elief 
only  may  be  amended  as  agamst  the  second  at- 
tacher.  so  as  to  positively  allege  the  facts  supi>orT> 
ing  the  attachment.  Sannoner  v.  Jacobson,  47 
Ark.  31. 

An  affidavit  for  attachment  which  fails  to  defi- 
nitely state  the  nature  of  the  demand  may  be 
amended  as  against  an  intervening  creditor  under 
the  provisions  of  the  Colorado  statutes  as  to  amend- 
ments.   Leppel  V.  Beck,  2  Colo.  App.  390. 

An  affidavit  which  does  not  state  that  plaintiff 
had  a  Just  demand  against  defendanta,  nor  the 
amount  due,  is  so  far  subject  to  amendment  that  in 
case  Judgment  is  entered  on  it  the  Judgment  will 
not  be  void  so  as  to  be  subject  to  collateral  attack. 
Burnett  v.  McCluey.  92  Mo.  280. 

Amendments  by  leave  of  court  adding  addi- 
tional items  of  Indebtedness  are  conclusive  as 
against  a  surety  on  a  bond  given  for  a  release  of 
the  property.    Chapman  v.  Stuokey,  22  m.  App.  8U 

The  amendment  of  the  original  affidavit  without 
the  objection  of  the  principal  defendant  is  not  a 
matter  to  which  the  garnishee  can  make  objection. 
Baltimore,  O.  &  C.  R.  Co.  v,  Taylor.  81  Ind.  24. 

Other  oases  refuse  to  recognize  the  right  to 
amend  as  against  third  persons. 

An  affidavit  which  sets  forth  no  cause  for  attach- 
ment cannot,  as  against  subsequent  attachment 
creditors,  be  amended  so  as  to  give  the  court  Juris- 
diction over  the  property,  although  the  statute 
provides  for  the  amendment  of  informal  or  insuffi- 
cient affidavits.  Mentzer  v.  Ellison  (Colo.)  43  Pac 
464. 

If  the  affidavit  on  which  a  priority  has  been 
gained  between  creditors  proves  defective  the 
court  will  not  permit  an  amendment  so  asto  save 
the  priority.  Patterson  v.  The  Gulnare,  2  Disney 
(Ohio)  806. 

If  the  original  affidavits  are  defective  so  as  to  re- 
quire amendment,  the  amendment  will  t>e  good  as 
between  plaintiff  and  defendant  from  the  time  of 
the  commencement  of  the  action,  but  as  to  inter- 
mediate attaching  creditors  it  will  be  good  only 
from  the  time  the  amendment  is  ftled.  Bell  v» 
Hall,  2  Duv.  288.  H.  P.  P. 
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prior  proceedings  and  representing  the  same 
debt;  and  the  court  places  its  decision  expressly 
upon  the  ground  that,  while  the  description  of 
the  cause  of  action  was  changed,  yet  it  was,  in 
view  of  equity  and  in  point  of  fact,  substan- 
tially the  same  with  that  originally  described. 
The  court  also  calls  attention  to  the  distinction, 
Already  alluded  to,  between  creditors  and  vol- 
untary purchasers;  saying  that  the  parties  in 
that  case  **are  not  subsequent  attaching  credi- 
tors, nor  creditors  at  all;  they  are  purchasers 
liU  pendente"  The  authorities  upon  this  ques- 
tion are  cited  in  Waplcs,  Attachm.  §  145,  and 
Drake,  Attachm.  §§  288  et  aeq.  Our  conclu- 
siqn  is  that  the  attachment  was  discharged  as 
to  the  assignee,  Habighorst,  by  the  amend- 
ment referred  to. 

It  appears  that,  before  this  action  was  com- 
menced, the  assignee  had  intervened  in  the 
suit  between  Benedict  and  Heidel,  and  made  a 
motion  to  dissolve  the  attachment  and  that  the 
•coMTt  denied  the  motion.  It  is  now  claimed 
that,  under  this  decision,  the  validity  and  pri- 
ority of  the  attachment  lien  is  res'  judicata. 
But  it  is  well  settled  that  the  determination  of 
a  motion  or  summary  application  is  not  res 
jvdicata  so  as  to  prevent  the  parties  from 
drawing  the  same  matters  in  question  a^in  in 
the  more  regular  form  of  an  action.  Black, 
Judgm.  §  691;  Kanne  v.  Minnneapolis  <fc  8t. 
L.  R.  Co.  33  Minn.  419. 

Upon  the  appeal  of  the  plaintiff  tfie  order  ap- 
pealed from  is  affirmed,  and  upon  the  appeal  of 
defendant  Habighorst  the  order  appealed  from  is 
reversed. 

An  application  was  subsequently  made  for 


rehearing,  in  response  to  which,  on  June  4, 
1895,  the  following  opinion  was  handed  down: 
The  application  for  a  reargument  is  denied; 
but  in  doing  so  it  is  proper  to  say  that  possibly 
the  statement  in  the  opinion  that  ''the  deter 
mination  of  a  motion  or  summary  application 
is  not  res  judicata,  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question  in 
the  more  regular  form  of  an  action,"  may  be 
too  broad,  and  not  universally  true  under  our 
practice.  It  was  not  necessary  to  go  that  far 
in  this  case.  The  case  of  Dwight  v.  St.  John, 
25  N.  Y.  203,  relied  on  by  counsel  as  qualified 
and  limited  by  the  subsequent  case  of  Riggsv. 
Pursell.  74  N.  Y.  870,  only  goes  to  the  extent 
of  holding  that  in  the  case  of  an  order  affect- 
ing a  substantial  right,  and  appealable  when  a 
full  hearing  has  b«en  had  on  a  controverted 
question  of  fact,  the  decision  of  a  point  actu- 
ally litigated  upon  the  motion  is  an  adjudica- 
tion binding  upon  the  parties,  and  conclusive 
to  that  extent.  In  the  present  case  it  appears 
from  the  memorandum  of  the  trial  judge  that 
the  only  question  which  Habighorst,  as  inter- 
vener, was  permitted  to  litigate,  was  whether 
the  assignment  by  Heidel  to  him  for  the  ben- 
efit of  creditors  was  under  the  insolvent  law 
of  1881,  and  hence  ipso  facto  worked  a  dis- 
solution of  the  Benedict  attachment.  The 
court  held  that  it  was  merely  a*  common- 
law  assignment,  and  therefore  did  not  ipso 
/ac/c?  dissolve  the  attachment;  and  this  was  the 
only  question  litigated  or  decided  on  the  mo- 
tion. Hence,  under  any  rule,  the  questions 
decided  by  us  were  not  res  judicata  by  the  or- 
der denying  the  motion. 
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1.  Afi^of  sharesofstockinaiiAtioiiai 
bank  may  be  made  causa  mortis  by  actual  de- 
livery as  a  gitt  without  indorsement  on  the  oer- 
tiflcates  or  any  afislgrnment  in  writing  or  transfer 
on  the  books  of  the  company,  at  least  where 
there  is  no  asfiignment  or  power  of  attorney  on 
the  back  of  the  certificates  and  the  by-laws  re- 
quire no  blank  for  such  purpose  or  anything  ex- 
cept a  transfer  on  the  books  of  the  iMink. 

IB.  A  gift  causa  mortis  is  not  limited 
to  the  event  of  the  donor's  fkilore  to 
return  ft*om  a  trip  on  which  he  is  al)out  to 
start,  by  his  statement  that  be  wants  the  donee 
to  have  it  if  he  does  not  come  back  or  if  any- 
thing happens,  where  this  remark  is  made  after  an 
actual  delivery,  without  qualification  of  the  gift, 
and  in  response  to  encouraging  words  respecting 
his  prospects  of  life. 


NoTB.— For  gift  causa  morf is  sustained  to  the  ex- 
tent of  transferring  a  large  portion  of  the  estate  of 
a  donor,  see  also  Page  v.  Lewis  (Va.)  18  L.  R.  A.  170, 
with  note  on  the  sufficiency  of  constructive  deliv- 
-ery  to  sustain  gift  causa  mortis^ 
81  L.  R.  A. 


8.  Certificates  of  stoek  in  a  bank  are 
sufficiently  deliTcred  to  sustain  a  gift 
causa  mortis  when  handed  to  the  donee  by 
the  donor  with  words  indicating  a  gift  in  case 
of  the  donor^s  death,  spoken  on  the  eve  of  the 
latter^s  departure  on  a  trip  which  was  but  a 
desperate  fight  for  life,  or  to  prolong  the  life 
which  he  felt  that  he  must  soon  lose. 

4.  A  statutory  adoption  of  the  common 
la^v  of  England,  so  far  as  applicable  and  of  a 
general  nature  and  not  in  conflict  with  spe- 
cial enactments,  does  not  preclude  the  considera- 
tion of  the  expositions  of  the  common  law  by  Ju- 
dicial authorities  of  our  own  country  in  deter- 
mining what  the  common  law  is. 

6.  A  transfer  on  the  books  of  a  national 
bank  is  not  necessary  to  give  to  a  donee  or  pur- 
chaser an  equitable  title  to  the  shares. 

6.  A  fi^ofsbaresofstock  causa  mortis 
is  not  deDaated  by  the  subsequent  use,  with- 
out the  donor's  knowledge  or  consent,  of  a  proxy 
executed  by  him  before  the  gift  was  made,  when 
it  is  filled  out  by  the  donee  and  the  voting  upon 
it  is  done  under  his  direction. 

7.  Testimony  that  a  decedent  had  de- 
clared his  intention  to  give  stock  stand- 
ing in  his  name  to  another  person  is  admissible 
in  support  of  a  claim  that  it  was  given  to  him. 

8.  Testimony  that  a  personEcontrolled 
and  directed  the  voUn^  of  stock  stand- 
ing  in  the  name  of  another  is  admissible  in  sup- 
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port  of  a  claim  by  the  former  that  It  was  iriven 
to  him. 
9.   A  new  trial  will  not  be  granted  where 
it  is  apparent  that  the  result  of  another  would 
probably  be  the  same. 

(November  26, 1885.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Silver  Bow  County 
in  favor  of  defendants  in  a  proceeding  brought 
to  recover  stock  alleged  to  belong  to  plaintiff's 
intestate  and  to  be  in  the  possession  of  defend- 
ant Davis  and  to  compel  a  transfer  of  it  upon 
the  books  of  defendant  bank.    Affirmed. 

Statement  by  Hunt,  J.  : 

The  appellant,  as  special  administrator 
of  the  estate  of  Andrew  J.  Davis,  deceased, 
sued  to  recover  950  shares  of  the  capital  stock 
of  defendant  bank,  alleged  by  him  to  belong 
to  the  estate  of  said  deceased,  and  claimed 
by  said  defendant  Andrew  J.  Davis,  Jr., 
under  a  donatio  causa  mortis.  The  material 
allegations  of  the  complaint  are :  Appellant 
was  and  is  the  duly  qualified  and  acting  ad- 
ministrator of  said  estate.  That  the  defend- 
ant was  and  is  a  national  bank  duly  organized 
and  existing  under  the  laws  of  the  united 
States,  and  that  said  decedent  at  the  time  of 
his  death  was  the  owner  of  said  950  shares 
of  the  capital  stock  of  the  said  defendant 
bank,  which  he  had  never  indorsed,  trans- 
ferred, conveyed,  or  otherwise  disposed  of, 
and  that  said  shares  of  stock  at  the  time  of 
:he  death  of  said  decedent  stood,  and  still 
stand,  upon  the  books  of  said  bank,  in  his 
name,  and  that  each  of  said  certificates  of 
stock  contains  the  following  provision : 
**  Transferable  only  bv  him  or  his  attorney 
on  the  books  of  this  bank,  on  the  surrender 
of  this  certificate."  That,  prior  to  the  com- 
mencement of  this  action,  appellant  presented 
to  the  ott'cers  of  said  bank  a  duly  certified 
copy  of  his  letters  of  administration,  and  de- 
manded that  said  stock  be  transferred  to  him, 
as  such  administrator,  upon  the  books  of  said 
bank,  which  was  refused.  That  the  said 
defendant  Andrew  J.  Davis,  Jr.,  was  and 
is  the  cashier  and  one  of  the  directors  of  said 
bank,  has  possession  of  said  certificates  of 
stock,  and  claims  some  right  or  title  thereto, 
or  interest  therein.  That  his  claim  thereto 
has  no  foundation  in  law  or  equity.  That 
he  refuses  to  surrender  or  deliver  up  said 
shares  of  stock,  although  demand  has  been 
made,  and  that  said  claim  and  possession  of 
said  certificates  of  stock  cast  a  cloud  upon 
appellant's  title  as  such  administrator,  and 
prevent  him  from  obtaining  a  transfer  of 
said  stock  upon  the  books  of  said  bank.  It 
also  alleges  that  the  entire  capital  stock  of 
said  bank  consists,  of  1,000  shares,  and  that 
said  bank  is  an  established  institution,  with 
a  large  and  increasing  business.  The  prayer 
is  that  the  claim  of  said  defendant  Andrew 
J.  Davis,  Jr.,  be  declared  void;  that  he  be 
compelled  to  deliver  up  said  certificates  of 
stock ;  and  that  defendant  bank  be  required 
to  transfer  the  same  upon  its  books,  and  is- 
sue new  certificates  therefor  to  this  appellant 
as  such  administrator. 

To  this  complaint  the  defendants  made  sep- 
arate answers.  The  said  defendant  Andrew 
81L.  RA. 


J.  Qavis,  Jr.,  denies  that  said  shares  of  stock, 
or  any  of  them,  or  the  certificates  representing- 
the  same,  or  any  thereof,  were  or  are  the 
property  of  said  decedent,  left  by  him  at  the 
time  of  his  death  ;  denies  that  said  decedent 
was  the  owner  of  the  whole  or  any  of  said 
stock  or  certificates,  or  that  he  never  trans- 
ferred, conveyed,  or  otherwise  disposed  of  the 
same ;  and  avers  that  said  defendant  is  the 
owner  and  in  possession  of  said  shares  of 
stock  and  the  certificates  thereof,  and  was- 
such  owner  and  in  possession  at  the  time  of 
the  death  of  said  decedent.  He  denies  that 
his  claim  to  the  said  shares  of  stock  and 
the  certificates  thereof  is  without  merit  or 
foundation  in  law  or  equity,  or  that  his  claim 
to  said  stock,  or  possession  of  said  certificates, 
casts  any  (;loud  upon  appellant's  title,  or  that 
he  ever  had  or  has  any  title  thereto.  He 
admits  that  he  is,  and  for  several  years  last 
past  has  been,  cashier  of  said  defendant  bank, 
but  denies  that  he  now  is,  or  has  been  at  any 
time  since  the  death  of  said  decedent,  a  di- 
rector thereof.  The  answer,  for  affirmative 
matter,  substantiallv  avers  that  said  defend- 
ant Andrew  J.  Davis,  Jr. ,  was  a  nephew  of 
said  decedent ;  was  cashier  of  said  bank  for 
several  years  before  decedent's  death,  and  for 
some  time  before  said  death  he  had  managed 
and  attended  to  all  the  business  of  said  bank  ; 
that  in  the  latter  part  of  the  month  of  De- 
cember, 1889,  said  decedent  was,  and  had 
been  for  some  months,  seriously  and  danger- 
ously ill,  and  suffering  from  the  disease  "and 
ailment  of  which  he  afterwards  died  ;  that 
he  was  then  about  seventy  years  of  age,  and 
preparing  to  travel  to  the  Pacific  coast  for 
his  health ;  that  on  the  27th  or  28th  day  of 
December,  1889,  at  Butte  City,  in  the  county 
of  Silver  Bow  and  state  of  Montana,  said  de- 
cedent, being  seriously  and  dangerously  ill, 
and  suffering  from  the  disease  and  ailment 
of  which  he  afterwards  died,  but  being  of 
sound  and  disposing  mind,  and  in  view  and 
apprehension  and  expectation  of  his  death, 
gave  to  said  defendant  as  a  gift  the  shares- 
of  stock  and  certificates  thereof  described  in 
the  complaint,  and  at  the  same  time  delivered 
said  certificates  of  stock  to  defendant  as  & 
gift,  and  that  defendant  then  and  there  re- 
ceived and  accepted  the  same,  and  that  there- 
after, on  the  11th  day  of  March.  1890,  said 
decedent  died  of  said  disease  and  ailment  of 
which  be  was  suffering  at  the  time  he  made 
said  gift  and  the  delivery  of  said  stock  and 
certificates  thereof  to  defendant,  and  be  ha& 
ever  since  said  gift  and  delivery  held  in  his 
possession,  claimed  as  his  own,  said  shares  of 
stock  and  the  certificates  thereof,  and  now  so 
holds  and  claims  the  same,  and  is  entitled  to- 
have  said  stock  transferred  upon  the  books  of 
defendant  bank,  but  that  said  bank  and  the 
directors  refused,  and  still  refuse,  to  permit 
said  transfer  to  be  made  until  the  rights  of 
said  parties  to  said  stock  and  shares  are  de- 
termined by  the  court.  The  prayer  is  that 
said  defendant  Andrew  J.  Davis,  Jr..  be 
adjudged  the  owner  of  said  stock  and  certifi- 
cates thereof;  that  said  appellant,  as  such 
administrator,  and  said  estate,  have  no  right 
or  interest  therein ;  and  that  said  defendant 
bank  be  requested  to  make  the  proper  trans- 
fers upon  its  books. 
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The  Reparate  answer  of  defendaDt  bank, 
in  substance,  says  that  it  has  no  interest  in 
the  controversy ;  that  it  has  heretofore  re- 
fused, and  now  refuses,  to  make  any  trans- 
fers of  said  stock  upon  its  books,  although 
requested  by  appellant  and  said  Andrew  J. 
Davis,  Jr. ,  to  do  so ;  and  that  it  is  ready  to 
make  such  transfers,  or  whatever  else  the 
court  may  order  it  to  do  in  the  premises. 

To  the  separate  answer  of  the  said  defend- 
ant Andrew  J.  Davis,  Jr.,  appellant  filed  his 
replication,  which  is  substantial Iv  as  fol- 
lows: He  denies  the  serious  or  dangerous 
illness  of  the  said  decident,  or  that  he  died 
from  any  disease  or  ailment  of  which  he 
was  suffering  at  the  time  of  the  alleged  gift, 
or  in  December,  1889,  or  that  on  account 
thereof  the  decedent  was  preparing  to  travel 
to  the  Pacific  coast  for  his  health ;  denies 
that  on  the  27th  or  28th  day  of  December, 
1889,  at  Butte  City,  Mont.,  or  at  any  other 
time  or  place,  said  decedent  ever  made  the 
gift  of  said  shares  of  stock,  or  certificates 
thereof,  to  said  defendant  Andrew  J.  Davis, 
Jr.,  or  that  he  ever  accepted  or  received  the 
same,  or  held  or  retained  possession  thereof 
under  any  such  ^ift,  or  that  said  decedent 
was  of  sound  and  disposing  mind  at  the  time 
of  the  alleged  making  of  the  same,  or  that 
he  died  on  account  of  the  disease  or  ailment 
of  which  he  was  suffering  at  the  time  of  the 
alleged  making  thereof ;  and  avers  that  the 
facts  set  forth  In  his  complaint  are  true,  and 
asks  judgment  according  to  the  prayer  of  the 
same. 

The  case  was  tried  to  the  court  sitting 
without  a  jury.  Upon  the  trial  the  follow- 
ing facts  were  adduced : 

A.  J.  Davis,  designated  by  counsel  and 
witnesses  throughout  this  case  as  Judge 
Davis,  a  resident  of  Butte  in  this  state,  and 
for  many  years  prior  to  his  death  president 
of  the  First  National  Bank  of  that  city,  died 
March  11,  1890,  leaving  an  estate,  exclusive 
of  950  shares  of  the  capital  stock  of  said 
bank,  now  involved  in  this  controversy,  and 
other  valuable  assets,  appraised  in  value  at 
$2,489,393.  By  accumulated  profits  and  en- 
lianced  value  during  the  twelve  or  fifteen 
years  of  the  bank's  existence,  for  nearly  all 
of  which  time  the  deceased  actively  and  per- 
sonally controlled  the  bank's  affairs,  the 
value  of  this  stock  when  this  action  was  be- 
gun was  admitted  to  be  $950,000.  In  the 
latter  part  of  the  year  1889  Judge  Davis  was 
in  somewhat  feeble  health,  and  close  to 
seventy  years  old.  He  had  not  been  in  per- 
fect health  for  some  time,  and  had  on  divers 
occasions  told  plaintiff  herein,  who  was  a 
close  and  old  friend,  that  he  was  too  old  to 
recover  from  his  ailment.  It  appeared,  too. 
that  he  had  been  for  some  time  trying  to 
straighten  up  his  affairs  and  fix  up  every- 
thing in  the  bank.  In  November  of  that  year 
he  joined  Judge  Hiram  Knowles  and  Hon. 
W.  W.  Dixon  in  a  trip  to  Tacoma  and 
Victoria.  While  away  he  was  very  nervous, 
worrying  over  money  affairs,  was  quite  feeble 
and  ill  much  of  the  time,  suffering  from  in- 
somnia and  pain,  and  often  took  medicine. 
After  one  particularly  bad  night  of  suffering. 
Judge  Davis  wanted  to  return  to  Butte  at 
once.  So  about  December  Ist  the  party  came 
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home,  having  been  gone  scarcely  three  weeks. 
Judge  Davis'  health  declined.  He  was  no 
better  a  day  or  two  after  his  return  than  be- 
fore he  went  to  Puget  sound  The  insomnia 
continued,  and  the  habit  of  taking  medicine 
every  day  or  two  was  kept  up. 

But  his  mind  was  perfectly  clear,  although 
he  seems  not  to  have  resumed  any  activity 
in  business  generally,  except  to  adjust  some 
important  and  unfinished  transactions,  ex- 
tending over  seven  or  eight  years,  with  this 
plaintiff,  Talbott.  The  nature  of  this  busi- 
ness was  an  accounting  in  mining  matters  in 
which  Talbott  and  Judge  Davis  were  jointly 
interested.  It  was  Talbott 's  habit  to  go  to 
the  judge's  rooms  at  night,  and  to  proceed- 
with  the  adjustment.  The  "figuring"  con- 
nected with  the  settlement  was  done  by  An- 
drew J.  Davis,  Jr.,  principal  defendant  in 
this  suit.  The  settlement  included  many 
items  of  account,  and  occupied  three  or  four 
hours  of  every  evening,  commencing  about 
December  19.  and  continuing  until  about  the 
27th,  when  Judge  Davis  executed  a  deed  to 
Talbott,  and  thus  finally  concluded  their 
business  affairs.  If  the  deceased  showed 
fatigue  occasionally,  as  he  did,  during  the 
settlement,  the  matter  was  continued  until 
the  next  evening.  When  all  was  about 
wound  up,  and  upon  the  evening  before  the 
deed  to  Talbott  was  executed, — say  December 
27,— the  judge  said  to  Andrew  J.  Davis 
(who  was  always  call  Andy,  and  w^hom  we 
will  likewise,  for  convenience,  call  Andy), 
"When  you  come  down  tomorrow,  fetch 
my  box  down,"  and  at  the  same  time  he  told- 
Talbott  to  come  too. 

Certain  other  material  testimony  appro- 
priately finds  place  at  this  point :  Judge 
Davis  was  a  bachelor  living  with  a  private 
family  in  Butte.  He  is  described  by  certain- 
witnesses  as  a  very  close  man,  sagacious, 
careful,  and  correct  in  business  affairs ;  and 
by  Judge  Knowles,  United  States  district 
judge  for  Montana,  decedent's  successor  as 
president  of  the  bank  (a  very  confidential 
and  intimate  friend,  and  for  a  long  time  his 
counsel),  as  a  man  of  few  friendships,  —a 
remarkably  reticent  and  secretive  man  about 
himself  and  his  affairs. 

But  he  spoke  freely  and  often  of  his  nephew 
and  namesake,  Andy.  Not  one,  but  nu- 
merous witnesses,  several  nonresidents,  and 
others,  prominent  citizens  of  the  state,  testi- 
fied to  voluntary  statements  made  by  the 
decedent,  that  Andy  was  a  good  business 
man,  was  coming  out  all  right,  and  would 
some  day  own  the  bank.  For  instance,  to  one 
friend  he  stated  in  the  summer  of  1889,  that 
he  "never  intended  the  bank  to  go  into  his 
estate,  that  he  always  intended  that  for 
Andy,  and  that  was  what  he  expected  to  do 
with  it."  To  another  friend,  in  July,  1889, 
he  said:  I  intend  to  make  another  trip  to 
Europe,  and  before  I  go  I  intend  to  give  the 
bank  to  Andy, " — and  afterwards  said  to  the 
same  friend  that  he  wanted  to  call  in  all  of 
his  outside  business,  and  that  he  had  intended 
to  give  the  bank  to  Andy.  To  another,  that 
it  was  his  intention  to  give  the  bank  to 
Andy,  in  due  course  of  time.  And  again, 
in  speaking  of  a  new  bank  building  which* 
was  being  erected   in  the  summer  of  1889, 
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the  decedent  remarked:  **As  the  bank  be- 
longs to  Andy,  you  will  put  in  a  set  of 
rooms,  bathroom,  and  everything  complete. " 
To  others  he  remarked  that  the  bank  would 
be  Andy's.  To  still  another  friend  and  for- 
mer employee,  in  speaking  of  business  gen- 
erally, he  said  the  bank  was  "Andy's,  and 
he  considered  it  Andy's,  and  wanted  it  so 
considered  ;  .  .  .  that  he  was  not  giving 
him  much,— $100,000,  and  what  it  earned.*' 
To  an  old  business  acquaintance  he  said  in 
1888  that  "he  hoped  that  Andy's  sickness 
[at  the  time  Andy  was  sick,  and  at  some 
springs  away  from  Butte]  would  not  amount 
to  anything,  because  he  wanted  htm  to  be 
well  before  taking  charge  of  the  bank,  be- 
cause he  intcnded^to  give  him  the  bank,  and 
wanted  him  to  be  a  healthy  man."  To  a 
•national  bank  examiner,  in  August,  1889, 
when  it  was  suggested  that  the  responsibil- 
ities of  being  cashier  of  the  bank  were  great 
for  Andv,  the  decedent  replied  :  "That  will 
be  all  right,  as  Andy  will  some  day  get  the 
bank,  any  way."  And  afterwards,  in  Octo- 
ber, 1889,  he  repeated  this  conversation,  say- 
ing that  Andy  should  have  it  all  when  he 
was  gone.  To  a  banking  friend  from  Omaha, 
whom  he  met  in  Novemoer  on  the  steamboat 
going  to  Victoria,  he  said  his  health  was 
very  poor,  and  that  he  had  started  to  take  a 
trip  to  Japan,  hoping  to  be  improved  by  the 
sea  voyage,  but  that  he  did  not  know  whether 
he  would  be  able  to  continue  or  not,  as  he 
was  feeling  very  poorly ;  that  he  had  built 
up  the  bank  in  Butte  by  his  own  personal 
efforts,  and  had  made  it  the  best  bank  in 
Montana,  and  had  a  great  deal  of  pride  in 
it,  and  had  trained  his  nephew  Andy  to  the 
business,  so  that  he  could  take  sole  charge 
of  the  bank  after  his  death,  and  when  he  got 
home  he  expected  to  give  over  control  of  the 
bank  to  him,  and  intended  to  give  the  stock 
of  the  bank  owned  by  him  to  Andy,  and  that 
it  was  his  intention  that  Andy  should  event- 
ually be  the  manager  of  the  bank ;  and  that 
he  would  leave  his  stock  in  said  bank  to 
him.  To  the  physician  of  Andy,  likewise 
an  old  friend  of  decedent's  when  told  that 
Andy's  constitution  was  not  strong  enough 
to  enable  him  to  work  in  the  bank  from 
morning  until  night,  he  remarked  :  "Andy 
knows  very  well  that  that  bank  will  belong 
to  him  some  day."  To  another  friend,  who 
had  had  charge  of  his  business  in  Butte  for 
a  number  of  years,  he  related  the  history  of 
Andy's  coming  to  Montana,  and  said  that 
before  Andy  had  come  he  had  consulted  Mr. 
Story,  of  the  Chicago  Times,  about  the  boy, 
Andy ;  that  Story  had  spoken  well  of  him ; 
that  frequently,  'from  the  year  1884  up  to 
nearly  the  time  of  his  death.  Judge  Davis 
had  spoken  about  Andy,  said  that  he  was 
getting  along  nicely,  and  that  he  wanted 
the  bank  to  remain  in  the  Davis  family,  and 
in  the  Davis  name,  and  under  Davis  manage- 
ment, even  after  his  death,  and  that  he  ex- 
pected the  bank  to  fall  to  Andy  when  he 
died. 

The  decedent  had  brought  Andy  to  Mon- 
tana when  a  boy,  years  before,  and  put  him 
to  work  in  the  bank,  where  the  young  man's 
industry  and  business  capacity  had  so  im- 
tressed  themselves  upon  his  uncle  that  he 
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made  him  the  cashier  about  1887.  The  evi- 
dence is  that  he  loved  his  nephew  Andy,  and 
regarded  him  as  a  father  would  a  son.  "He 
was  the  only  person, "  said  Judge  Knowles, 
"that  I  ever  knew  Judge  Davis  to  exhibit 
any  particular  warmth  or  affection  towards." 
He  was  solicitous  of  Andy's  health.  When 
he  was  sick  he  watched  him,  consulted  phy- 
sicians about  him,  and  "he  seemed  to  feel 
differently  towards  Andy  than  to  any  one 
else  that  was  around  him." 

But  to  resume  the  interview  at  the  dece- 
dent's room  on  the  night  following  the  one 
when  the  box  was  brought  down :  Talbott, 
the  plaintiff  herein,  was  there  in  obedience 
to  the  judge's  request.  Andy  came  in  later. 
Judge  Davis  soon  came  up  from  downstairs, 
and  joined  them.  Talbott  was  the  only 
witness  who  could  testify  to  the  facts  con- 
stituting the  alleged  gift.  Talbott  was  a 
friend  of  the  deceased  and  of  Andy.  He 
had  been  intimately  acquainted  in  business, 
and  other  ways  of  life,  with  Judge  Davis, 
for  eighteen  or  twenty  vears ;  was  an  officer 
of  the  bank  before  and  after  decedent's  death, 
and  interested  more  or  less  in  certain  busi- 
ness ventures  in  which  Andy  was  interested. 
This  is  Talbott's  account:  The  three  sat 
about  a  little  table  or  desk  in  the  middle  of 
the  room.  Upon  this  desk  were  pen  and  ink. 
The  decedent  had  the  key  and  unlocked  the 
box,  —an  ordinary  black  tin  box.  He  pulled 
the  papers  out  altogether,  and  put  them  on 
the  table.  He  looked  around  for  a  while, 
and  finally  said:  "Where  is  all  of  this? 
This  isn't  all.  There  is  something  that  is 
not  here. "  "It  appeared"  said  Talbott,  "  that 
he  got  them  all  pulled  out  together,  and  did 
not  get  them  al  1. "  Andy  said  that  he  guessed 
they  were  all  there,  and,  after  figuring  the 
number  of  bank-stock  certificates,  he  tol3  his 
uncle  they  were  all  there.  "Well,  now," 
said  the  judge,  "there  is  fifty  shares  in  the 
directors'  hands. "  Thereupon  he  enumerated 
the  directors,  and  it  appeared  as  if  one 
(Hauser)  had  never  executed  any  paper  to 
show  how  he  held  the  stock  evidently  stand- 
ing in  his  (Hauser's)  name.  The  judge 
then  told  Andy  to  write  to  Hauser,  and  see 
that  he  signed  a  contract,  and  to  do  it  right 
away.  Both  the  judge  and  Andy  found  the 
stock  all  right  then,  and  the  950  shares  were 
accounted  for  in  several  (4)  certificates. 
Andv,  after  counting  the  stock  up,  and  show- 
ing his  uncle  what  there  was  of  it,  passed 
the  certificates  over  to  Judge  Davis.  The 
judge  took  them,  and  passea  them  back  to 
Anoy,  saying:  "I  have  always  intended 
that  for  you ;  you  take  that, "  or,  as  the  wit- 
ness said,  in  response  to  another  question  by 
his  counsel,  asking  him  what  Judge  Davis 
said.  "  I  have  always  intended  that  for  you, 
and  I  want  you  to  take  it."  Andy  tx)ok  the 
stock,  and  put  it  in  his  pocket.  The  wit- 
ness Talbott  described  his  feelings  as  fol- 
lows :  "  Well,  Andy  took  it,  and  I  sat  there, 
and  it  was  a  kind  of  a  surprise  to  me.  I 
didn't  expect  anything  of  that  kind.  I  didn't 
know  what  he  did.  I  supposed  he  had  his 
business  or  maybe  he  would  fix  his  business, 
in  a  different  way ;  but  he  did  that,  and  he 
said.  *I  always  intended  to  do  that,  and 
now  I  will  do  it. '"    Talbott  and  Andy  then 
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commenced  talking  to  Judge  Davis,  and 
telling  him  that  they  did  not  think  he  was 
so  ill  as  he  might  think.  To  this  the  de- 
cedent replied :  "Well,  I  am  an  old  man, 
and  there  is  no  telling.  I  can't  stand  what 
I  used  to  stand.  I  don't  think  I  can  get  over 
this  disease.  I  can't  stand  it.  I  am  too  old. 
I  can't  expect  it."  The  witness  Talbott, 
when  asked  what  Judge  Davis  said  in  ref- 
erence to  his  expectation  of  recovery  or  not, 
answered  that  the  judge  said  :  "  You  might 
think  it,  but  I  don't.  I  only  hope  it  will 
be  so.  but  I  don't  think  it."  Thereupon 
Andy  and  Talbott  told  him  that  they  thought 
he  would  recover  if  he  would  go  down  there 
(meaning  the  Puget  sound  country),  and 
give  his  business  up.  and  not  be  bothered 
about  it,  but  the  judge  said  he  ''didn't  think 
it:"  he  was  "going  to  try  it.  any  way."  "I 
will  get  ready,  and  ^o  in  the  morning,"  said 
Judge  Davis.  The  interview  seems  then  to 
have  terminated. 

The  certificates  of  stock  had  no  written 
or  printed  assignments  indorsed  upon  them, 
of  any  kind.  The  delivery  was  unaccom- 
panied by  any  writing  at  the  time.  Andy 
took  the  box  away  with  him  to  the  bank, 
the  four  certificates  of  stock  being  in  his 
pocket  at  the  time  they  left  Judge  Davis' 
rooms.  Upon  the  next  day,  in  company 
with  John  A.  Davis,  his  brother,  the  de- 
cedent left  Butte  for  Tacoma,  in  the  state 
of  Washington. 

On  January  14,  1890,  a  trifle  over  a  fort- 
night after  the  judge  had  gone  west,  the 
-annual  meeting  of  the  stockholders  of  the 
bank  was  held.  The  minutes  of  the  meeting 
show  that  at  that  meeting  John  E.  Davis,  a 
brother  of  the  defendant,  under  a  proxy 
signed  by  Judge  Davis,  represented  and  voted 
the  stock  in  question,  and  Judge  Davis  was 
one  of  the  directors,  and  president,  chosen  at 
that  meeting.  The  proxy  bears  date  Decem- 
ber 24,  1889.  It  therefore  antedates  the  inter- 
view just  detailed  as  of  December  27  or  28, 
1889.  The  proxy  is  in  the  usual  form,  giving 
authority,  "  for  me  and  in  my  name,  to  vote 
950  shares  of  the  stock  of  the  First  National 
Bank  of  Butte,  owned  by  me,  and  standing 
in  my  name  on  the  books  of  said  bank,  at 
the  annual  meeting  of  the  stockholders 
thereof  to  be  held  for  the  election  of  directors 
on  the  14th  day  of  January,  a.  d.  1890,  pur- 
suant to  law."  John  E.  Davis  testified  that 
he  voted  the  stock  at  that  meeting  under  the 
proxy  for  Judge  Davis  for  president ;  that 
the  proxy  was  given  to  him  by  Andy  at  the 
bank,  at'  the  meeting  of  the  stockholders ; 
it  was  the  first  time  he  had  ever  seen  it. 
The  witness  said  that  the  bodv  of  the  proxy 
was  in  the  handwriting  of  Andy.  As  the 
witness's  name  was  inserted  in  a  different 
ink,  the  proxy  was  probably  in  blank  when 
signed.  Witness  said  that  he  had  never  had 
any  conversation  with  Judge  Davis  in  regard 
to  this  proxy,  or  any  direction  from  him  as 
to  what  ofi^cers  and  directors  he  should  vote 
for  under  it ;  that  he  voted  the  way  Andy 
told  him,  and  after  he  voted  he  handed  the 
proxy  back  to  Andy.  Judge  Davis  continued 
to  be  president  of  the  bans  until  his  death. 
So  far  as  the  testimony  shows,  he  had  no 
knowledge  of  said  election  of  himself  as 
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president,  or  of  his  holding  said  position, 
and  never  did  any  act  as  president  of  said 
bank  from  the  time  he  handed  the  certificates 
to  Andy. 

In  the  early  part  of  February,  1890,  Judge 
Davis  returned  from  his  second  trip  to  the 
west  coast.  He  failed  considerably  in  health 
during  his  absence.  He  talked  very  low  to 
those  whom  he  met  upon  his  arrival,  and 
was  feeble  and  very  ill.  Judge  Enowles 
and  Andy  went  with  him  to  his  room  that 
night.  He  said  to  Judge  Knowles,  "I  want 
to  see  you  to- morrow. "  The  next  day  Judge 
Knowles  called.  He  found  Judge  Davis's 
physical  condition  bad.  Continuing,  Judge 
Knowles  said :  "  He  had  lost  ground  since 
I  had  seen  him.  ...  At  this  time  when 
he  went  up  to  Tacoma,  and  some  time  before 
that,  he  was  all  the  time  trying  to  straighten 
up  his  affairs,  as  he  claimed,  and  fix  up 
everything  in  the  bank.  He  would  go  into 
the  bank,  and  take  out  the  bills  payable  to 
the  bank,  and  look  over  them  and  examine 
them  all,  and  those  he  did  not  think  were 
just  right  he  wanted  them  fixed  up.  He 
wanted  everything  fixed  up,  he  said.  That 
was  before  he  went  to  Tacoma,  and  after- 
wards. He  did  not  state  to  me  for  what  rea- 
son he  wanted  them  fixed  up.  You  must 
remember  that  Jud^e  Davis  was  a  remarkably 
reticent  and  secretive  man  about  himself  and 
his  affairs.  He  was  a  very  good  talker  about 
other  people's  affairs,  but  he  was  a  very  se- 
cretive man  about  his  own  affairs  and  about 
himself.  .  .  .  Well,  he  was  accustomed 
to  talk  along  the  last  about  Andy,  as  he 
always  called  him, — his  business  capacity, 
and  in  a  very  characteristic  way.  He  would 
pump  me  as  to  my  opinion  about  him,  and 
then  he  would  compare  him  to  himself.  He 
would  say,  'Now  I  was  just  a  little  fellow, 
just  like  Andy,  and  he  will  come  out  all 
right. '  ...  As  to  his  affection,  I  think 
that  Andy  is  the  only  person  that  I  ever 
knew  Judge  Davis  to  exhibit  any  particular 
warmth  or  affection  towards.  He  was  a  man 
that  had  few  friendships,  and  Andy  was  one 
of  his  particular  favorites.  If  he  was  sick, 
he  was  always  uneasy.  He  was  sick  in  the 
bauk  here  once.  He  had  a  room  in  the  bank, 
and  the  judge  would  go  in  and  look  at  him, 
and  he  would  not  say  anything  particular 
to  him,  but  he  would  rush  right  off  and  see 
the  doctor,  and  ask  him  about  what  he 
thought  of  Andy,  and  ask  if  he  was  very 
sick,  or  something  of  that  kind ;  and  he 
seemed  to  feel  differently  towards  Andy  than 
to  any  one  else  that  was  around  him.  .  .  . 
Judge  Davis  was  quite  sick,  and  I  had  gone 
in  there  and  talked  with  him  about  his  trip 
and  his  health,  and  he  said,  *I  wish  to  make 
some  presents..'  He  went  on  and  stated  that 
he  wanted  to  know  if  I  thought  he  was  sound 
enough  in  mind  to  make  these  presents,  and 
he  had  a  long  talk  about  any  probability' 
about  his  going  insane,  and  I  went  on  and 
discussed  with  him  what  I  had  read  upon 
these  subjects  of  insanity  and  brain  diseases. 
The  conversation  was  probably  an  hour 
long,  and  in  this  conversation  about  the 
presents  he  first  said  that  he  wished  to  give 
$10,000  to  the  Public  Library  of  Butte. 
Andy  wanted  him  to,  and  he  understood  that 
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Charlie  Larabie  had  given  $10,000  and  he 
wanted  to  give  $10,000  to  meet  that.  Then 
he  said  there  was  a  lady  here  whose  husband 
had  helped  him  considerably,  and  he  wanted 
to  make  Iier  a  present,  though  he  said  he  had 
paid  him  for  everything  he  had  done  that  he 
asked,  but  he  wanted  to  make  her  a  present. 
He  said  something  about  W.  E.  Wehrspaun's 
little  girl,  but  exactly  what  was  said  about 
that  I  don't  remember.  Then  he  said  there 
were  two  persous  in  the  states  that  he  wanted 
to  make  presents  to,  and  in  this  conversation 
he  said,  *Andy  is  to  have  the  bank, '  or  'con- 
trol the  bank.'  I  don't  know  which  now, 
or  he  might  have  said  both.  That  was  all 
that  was  said  particularly  about  Andy  in 
that  conversation.  That  is  as  far  as  that 
matter  is  concerned.  The  balance  of  it  led 
up  to  a  legal  matter.  The  interview  was  to 
be  renewed.  He  was  not  to  attend  to  any 
business,  or  go  up  to  the  bank,  or  anything 
of  that  kind  ;  and  in  three  days  from  that 
time  I  was  to  be  there,  and  we  would 
straighten  up  his  affairs."  This  question 
was  then  asked  Judge  Knowles:  **In  this 
conversation  with  reference  to  Andy,  did 
he  say  that  he  wanted  to  give  the  bank  to 
Andy'**  Judge  Knowles  answer  was:  "He 
did  not.  He  said,  'Andy  is  to  control  the 
bank,*  or  'to  have  the  bank;'  and  I  think 
he  may  have  said  both,  because  this  conver- 
sation was  fully  an  hour  long,  and  1  don't 
know  but  more. "  On  the  cross-examination 
of  Judge  Knowles  the  following  testimony 
was  given : 

Q.  This  conversation  that  you  refer  to,  in 
which  he  spoke  of  giving  Mrs.  Wehrspaun's 
daughter  something,  and  also  to  the  library 
$10,000,  and  also  something  to  the  lady  here, 
and  also  that  Andy  was  to  have  the  bank,  or 
to  control  the  bank,  was  after  his  return 
from  Tacoma,  was  it'' 

A.  The  last  time ;  yes.  It  was  his  last 
trip  to  Tacoma. 

Q.  I  believe  you  say  that  it  was  under- 
stood that  you  were  to  return  within  a  few 
days,  and  flx  up  these  matters  for  him? 

A.  No ;  it  was  not  to  fix  up  these  gifts, 
exactly.  The  return  was  with  a  view  of 
writing  a  will,  and  fixing  everything  in  that 
way. 

On  his  redirect  examination.  Judge  Knowles 
continued  as  follows:  "My  object  for 
returning  then  was  to  draw  a  will.  That 
was  ihc  legal  matter  that  came  up.  The 
other  matter  was  my  opinion  as  to  his  phy- 
sical condition  and  capacity  to  make  these 
presents  that  he  was  going  to  make. "  There- 
upon the  judge  of  the  court  asked  Judge 
Knowles  whether  the  statements  made  by 
Judge  Davis  to  him  concerning  Andy  and 
the  bank  were  in  the  course  of  profes- 
sional emplovment  by  Judge  Davis.  Judge 
Knowles  replied  that  he  did  not  consider  it 
a  professional  matter,  but  a  personal  one, 
and  that  Judge  Davis's  consultation  in  rela- 
tion to  these  gifts  was  in  a  friendly  way. 
Judge  Knowles  states  that  he  was  anxious 
that  Judce  Davis  should  fix  up  his  matters 
by  a  will  at  that  time,  and  the  conversation 
led  finally  up  to  that  proposition  ;  but  Judge 
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Davis  did  not  ask  Judge  Knowles  about  & 
will,  or  making  any  will,  but  he  spoke  to 
him  about  making  these  presents,  and 
whether  he  (Judge  Knowles)  thought  that 
he  (the  decedent)  was  mentally  capable  of 
making  these  gifts.  At  the  expiration  of 
three  days.  Judge  Knowles  called  again.  He 
found  Judge  Davis  insane.  His  reason  never 
returned  to  him,  and  he  died  of  his  ailment 
on  March  11th  thereafter. 

Shortly  after  Jud^e  Davis  died,  about 
April  19,  1890,  on  a  hearing  in  reference  ta 
the  inventory,  or  concerning  the  amount  of 
property  to  come  into  his  hands  as  special 
admluintrator  of  the  estate  of  the  deceased, 
the  plaintiff  herein,  Talbott,  was  a  witness. 
At  that  hearing  Talbott,  among  other  things, 
not  material  to  be  reiterated,  testified  sub- 
stantially that  Judge  Davis  gave  Andy  the- 
stock ;  that  the  decedent  looKcd  the  stock 
over,  and  gave  it  to  Andy,  and  said  he  did 
not  know  whether  he  would  ever  come  back 
or  not,— there  might  be  an  accident  on  the 
railroad;  that  he  (Talbott)  and  Andy  told 
decedent  they  thought  he  would  come  back, 
and  assured  him  that  he  would  live  ten  or 
fifteen  years ;  that  decedent  had  said  the  train 
might  jump  the  track  and  kill  him.  and  "  If 
I  don't  come  back,  or  anything  happens.  I 
want  you  to  have  that."  Upon  the  trial  of 
this  case  Talbott  was  cross-examined  concern- 
ing his  former  testimony : 

Q.  Is  that  your  language?  (As  used  oi> 
the  former  trial). 

A,  Well,  that  is  about  the  sum  and  sub- 
stance of  it, — that  he  wanted  him  to  have 
the  stock. 

Talbott  further  said  upon  this  trial,  upon 
cross-examination,  that  at  the  former  hearing* 
he   had   detailed,    he   thought,  about   what 
transpired,  and   that   he  had   testified   that 
Judge  Davis  was  going  to  the  coast,  saying 
he  was  going  down  to  see  if  it  wouldn't  do- 
him  go^  again :  it  was  the   best  place  he 
had  found  in  all  his  travels.     He  said  that, 
if  he  detailed  anything  different   upon   the 
trial  of  this  cause  from   what  he  had   said 
upon  the  first  hearing,   "it  cannot  be  much 
different,  because  it  is  all  in  the  same  mean 
ing. — the  same  idea.     I  cannot  see  where  it 
would   make  any   difference,    particularly. 
I  gave  the  language  as  near  as  I  could,  — to- 
the  best  of   my   knowledge  and  judgment. 
On  redirect  examination,    the    witness   was- 
asked  whether,  on  the  former  examination, 
he  had  stated  everything.     He  replied : 

No,  sir;  I  didn't  state  everything. 

§.  Have  you,  upon  this  examination, 
stated  everything  that  occurred  as  well  as- 
you  could  remember? 

A.  I  think  so;  everything  that  would   l»e 
connected  with  the  case.     There  were  little  . 
things  came  up  there, — talking  about  differ- 
ent things,— but  nothing  about  that  gift  or 
anything. 

y.  You  stated  in  your  former  examination,  ' 
as  read  to  you,  that  Judge  Davis  said   that 
something  mjght  happen  to  him,— the  train 
might  run  off  the  track.     How  did  he  come 
to  make  that  remark? 
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A.  The  reason  was  that  we  told  him,  you 
know,  that  we  didn't  think, — tried  to  brace 
him  up  and  make  him  think  that  he  was  not 
so  bad  off ;  you  know :  and  then  it  was  tliat 
be  said  the  train  might  jump  the  track,  and 
he  |?et  killed  in  that  way.  He  said,  "  You 
are  taking  chances  all  the  time  when  you  are 
on  a  train,**  or  something  to  that  effect. 
That  was  how  that  came  about. 

The  witness  then  said  that  he  had  testified 
upon  the  first  hearing  without  knowing  that 
he  was  to  be  called  upon,  and  without  having 
eiven  any  particular  thought  to  the  matter. 
Thereupon  this  question  was  put  to  him  by 
respondents'  counsel : 

If  there  is  any  difference  in  the  statement 
that  you  gave  in  your  testimony  before  and 
that  you  fiave  given  now,  which  would  you 
say  is  correct? 

A.  Well,  I  think  that  the  statement  I  gave 
to-day  is  as  near  correct  as  I  could  give  it, 
then  or  any  other  time.  I  don't  see  bow  I 
could  better  it  any.  There  might  be  a  word 
here  and  there  that  would  mean  a  little  dif- 
ferent ;  but  at  the  same  time  it  all  means  the 
same  to  me,  when  I  come  to  put  it  all  to- 
gether. 

Here  was  the  recross-examination  : 

Q,  There  may  be,  you  say, — have  been,— 
some  things  transpired  that  you  did  not 
testify  to  oil  the  former  trial :  but  what  facts 
you  did  testify  to  on  the  former  trial  are 
correct,  are  they  not, — the  facts? 

A,  Well,  I  should  say  that  they  were ; 
yes,  sir. 

Q.  While  you  might  not  have  remembered 
some  thint;s  that  you  testify  to  now.  what 
you  did  testify  to  then  is  correct? 

A,  Yes,  sir. 

The  by  laws  of  the  bank  are  made  part  of 
the  case.  So  far  as  material,  they  provide 
that  the  regular  annual  meetings  of  the  stock- 
holders for  the  election  of  directors  should 
be  held  on  the  second  Tuesday  in  January 
of  each  year.  The  directors- elect  were  re- 
quired to  meet  for  organization,  upon  noti- 
fication given  by  the  cashier,  within  one 
week  from  the  time  of  their  election,  and 
should  do  no  business  whatever  prior  to 
qualifying  by  taking  the  oath  of  office,  as 
required  by  law.  The  president  was  to  hold 
his  ofllce  for  the  current  year,  and  was  to  be 
elected  by  the  board  of  directors.  By- laws 
Nos.  21,  22,  and  28  provide  as  follows: 
''(21)  The  stock  of  this  bank  shall  be  as- 
signable and  transferable  only  on  the  books 
of  this  bank,  subject  to  the  restrictions  and 
nrovisions  of  the  banking  laws,  and  transfer 
txx)k  shall  be  provided,  in  which  all  assign- 
ments and  transfers  of  stock  shall  be  made. 
No  transfer  of  stock  shall  be  made  without 
the  consent  of  the  board  of  directors,  by  any 
stockholder  who  shall  be  liable,  either  as 
principal,  debtor,  or  otherwise.  (22)  Trans- 
fers of  stock  shall  not  be  suspended  prepara- 
tory to  the  declaration  of  dividends,  and, 
unless  an  agreement  to  the  contrary  shall  be 
expressed  in  the  assignments,  dividends  shall  i 


be  paid  to  the  stockholders  in  whose  name 
the  stock  stands  at  the  date  of  the  declaration 
of  the  dividends.  (23)  Certificates  of  stock, 
signed  by  the  president  and  cashier,  shall 
be  issued  to  stockholders,  and  the  certificates 
shall  state  upon  the  face  thereof  that  the 
stock  is  transferable  only  on  the  books  of 
the  bank.** 

It  also  appears  that  on  December  9,  1889, 
the  regular  meeting  of  the  stockholders  was 
called  to  be  held  at  the  office  of  the  bank  on 
Tuesday,  January  14,  1890.  This  call  was 
sia:ned  by  Andrew  J.  Davis,  Jr.,  respondent 
herein,  as  cashier.  Pursuant  to  this  call  a 
meeting  was  held,  as  the  following  extract 
of  the  minutes  will  show  : 

Present :  Andrew  J.  Davis,  by  proxy  to 
J.  E.  Davis,  Hiram  Knowles,  and  A.  J. 
Davis,  Jr.  On  motion,  Hiram  Knowles  was 
chosen  chairman,  and  Andrew  J.  Davis,  Jr., 
secretary.  On  motion  duly  carried,  it  was 
resolved  to  proceed  to  the  election  of  direct- 
ors, and  Hiram  Knowles  and  John  £.  Davis 
were  chosen  judges  of  the  election,  who  an- 
nounced the  following  directors  duly  elected, 
receiving  970  votes  each  :  Andrew  J.  Davis, 
Hiram  Knowles,  S.  T.  Hauser,  W.  W.  Dix- 
on, James  A.  Talbott,  A.  J.  Davis,  Jr.  The 
meeting  then  adjourned. 

Andrew  J.  Davis,  Jr.,  Secretary. 

Attest:    Hiram  Knowles,  Chairman. 

W.  C.  Darnold,  a  witness  for  the  defend- 
ant, testified  that  he  was  well  acquainted 
with  the  decedent,  having  been  in  his  em- 
ploy for  three  years ;  that,  after  the  return 
of  Judge  Davis  from  Tacoma  the  last  time, 
he  was  out  of  employment,  and  beine  un- 
friendly to  Andy,  he  called  upon  Judge 
Davis  himself,  to  solicit  his  friendly  offices 
to  obtain  a  situation,  somewhere  between  the 
Ist  and  the  6th  of  February.  1890,  and  that 
Judffe  Davis  then  told  him  that  he  had  given 
the  bank  stock  to  Andy,  and  had  not  any 
control  over  it,  and  that  he  could  not  do 
anything,  but  that  when  he  got  up  he  would 
help  him ;  that  at  that  tfme  Judge  Davis 
was  very  low,  could  <Jnly  speak  two  or  three 
words,  and  would  keep  quiet  for  a  moment 
or  two,  and  then  speak  again.  Upon  cross- 
examination  Darnold  said  that  nobody  was 
paying  him  to  remain  in  Butte,  or  to  testify 
as  he  did  ;  that  he  was  out  of  employment  at 
the  time,  and  was  living  with  >ir.  J.  1^. 
Boyce,  Jr.  ;  that  he  had  never  mentioned  to 
Mr.  or  Mrs.  Boyce  what  he  had  heard  Judge 
Davis  say,  and  he  had  no  recollection  of  hav- 
ing  made  any  statement  to  the  Boyces  that 
his  testimony  in  this  case  would  be  a  "clinch- 
er.** J.  R.  Boyce,  Jr.,  referred  to  in  the 
testimony  of  Darnold,  was  called  on  the 
part  of  the  plaintiff,  and  testified  in  sub- 
stance that  Darnold  was  working  for  J.  R. 
Boyce,  Jr.,  &  Co.,  as  a  bookkeeper,  until 
about  the  1st  of  March,  1890;  that  he  had 
heard  Darnold  say  that  Judge  Davis  said  in 
1887  that  he  intended  the  bank  for  Andy ; 
that  about  two  weeks  before  the  trial  of  this 
case  he  heard  Darnold  say  that  he  would 
testify  herein,  and  would  be  the  last  wit- 
ness; and  that,  although  he  did  not  state 
what  he  was  going  to  testify  to,  yet  he  had 
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^iyen  the  witness  to  understand  that  all  he 
(Darnold)  knew  about  the  case  was  what 
Judge  Davis  had  told  him  in  1887.  Mr. 
Boyce  did  not  produce  any  books  to  verify 
his  statement  that  Darnold  left  his  employ 
about  March  1,  1890,  and  his  testimony  con- 
cerning that  point  was  from  recollection, 
although  the  books  were  at  Boyce's  house 
at  the  time  of  the  trial. 

The  court  found  the  issues  in  favor  of  the 
defendant  Andrew  J.  Davis,  Jr.,  and  ren- 
dered a  decree  in  accordance  with  the  prayer 
of  his  answer,  adjudging  him  to  be  the  owner 
of  all  the  shares  of  stock  described  in  the 
complaint,  and  the  certificates  thereof,  and 
entitled  to  have  the  same  transferred  to  him 
on  the  books  of  the  bank :  directing  the 
First  National  Bank  of  Butle,  defendant,  to 
make  such  transfer,  and  to  issue  to  said  An- 
drew J.  Davis  new  and  proper  certificates 
therefor. 

A  motion  for  new  trial  was  made,  based 
upon  assigned  errors  in  admitting  evidence 
of  decedent's  estimate  of  Andy's  business 
qualifications,  and  in  admitting  the  testi- 
mony of  John  E.  Davis  that  Andy  directed 
him  to  cast  the  950  shares  of  stock  for  the 
alleged  donee  for  director,  for  the  purpose  of 
showing  the  exercise  of  dominion  and  control 
over  the  stock  by  Andy  in  the  absence,  and 
without  the  knowledge,  of  the  decedent. 
Nearly  all  the  other  errors  assigned  are  in- 
volvea  in  tlie  legal  propositions  discussed 
in  the  opinion.  One  ground,  however,  of 
motion  for  new  trial,  was  newly  discovered 
evidence.  J.  R.  Boyce,  Jr.,  who  had  been 
a  witness,  made  an  afladavit  to  the  effect 
that  Darnold  had  stated  to  him  on  or  about 
July  1,  1894,  that  he  had  never  had  a  conver- 
sation with  Judge  Davis  on  the  subject  of 
Andy's  becoming  the  owner  of  the  bank 
since  1886  or  thereabouts,  and  that  the  con- 
versation which  Darnold  had  testified  to  as 
having  occurred  in  February,  1890,  was  not 
true;  that  on  July  11.  1894,  Darnold  asked 
the  witness  to  go  with  him  to  see  Mr.  Stap- 
leton,  and  that  there,  in  the  presence  of  Mr. 
Stapleton.  Darnold  said  that  his  former  state- 
ments on  the  trial  of  this  case  were  not  true. 
One  John  H.  Curtis  also  filed  an  affidavit 
to  the  effect  that  about  July  10,  1894,  he 
had  heard  Darnold  make  a  statement  to  Boyce 
that  he  (Darnold)  had  made  a  demand  upon 
Mr.  Davis,  respondent,  for  $10,000,  which 
would  enable  him  to  go  into  business  in 
Ohio,  and  that  if  Davis  did  not  ^ive  it  he 
intended  to  go  to  the  attorneys  and  tell  them 
that  he  misrepresented  his  statements  on  the 
witness  stand.  As  counter  affidavits,  the 
respondent  Andrew  J.  Davis  filed  the  state- 
ments of  W.  I.  Lippincott,  Guy  X.  Piatt, 
and  himself.  It  appears  by  these  statements 
that  there  was  a  controversy  pending  between 
the  bank  and  J.  R.  Boyce,  Jr.,  in  which 
Boyce  claimed  that  Judge  Davis,  deceased, 
was  a  partner  in  business  with  him,  and 
attributed  a  suit  which  had  been  brought 
by  the  bank  against  the  firm  of  Jas.  R.  Boyce, 
Jr.,  &  Co.  to  the  enmity  of  respondent 
Davis.  Respondent  Davis  himself  stated  in 
his  affidavit :  That  he  had  caused  an  attach- 
ment to  be  levied  in  behalf  of  the  bank  on 
the  stock  and  merchandise  of  said  J.  R. 
81  L.  R.  A. 


Boyce,  Jr.,  &  Co.,  and  from  that  time  Boyce 
had  entertained  unfriendly  feelings  towards 
him.  That,  since  the  trial  of  this  suit  in 
the  district  court,  Boyce  had  solicited  him 
to  join  in  a  scheme  to  buy  up  the  claims 
against  the  firm  of  Boyce  &  Co  ,  jointly 
with  him,  and  together  they  would  prove 
that  A.  J.  Davis,  the  deceased,  had  been  a 
partner  in  business  with  Boyce,  and  thus  the 
amounts  of  said  claims  could  be  collected. 
Davis  refused  to  enter  into  this  arrangement. 
That  on  Friday,  July  20,  1894,  Boyce  told 
Davis  that  he  had  evidence  in  his  (Boyce's) 
pocket  that  would  ** upset  his  case;  that 
the  other  side  wanted  said  evidence,  but  he 
would  not  let  them  have  it  if  he  (Davis) 
would  agree  to  go  in  with  him  to  buy  up 
the  claims  of  the  creditors  of  said  Boyce  & 
Co. ,  and  then  hold  the  Davis  estate  for  them. 
That  Boyce  gave  him  until  noon  of  the  next 
day  to  decide  what  to  do,  giving  him  to  un- 
derstand that,  if  he  did  not  go  into  the 
arrangement  he  proposed,  he  would  use  the 
evidence  which  be  claimed  to  have  against 
him.  That  upon  the  next  day  respondent 
Davis  told  him  he  would  have  nothing  to  do 
with  the  arrangement  he  proposed.  Darnold 
himself  filed  no  counter  affidavit.  It  is  un- 
necessary to  recapitulate  more  fully  the  terms 
of  the  several  affidavits  used  on  motion  for 
new  trial.  The  affidavit  of  Mr.  Wellcome 
was  filed  too  late  to  be  considered.  The 
motion  for  new  trial  was  overruled,  and  from 
the  order  overruling  the  same,  and  from  the 
judgment,  the  plaintiff  appeals. 

Messrs,  Toole  ft  Wallace^  Sanders  ft 
Sanders,  and  McConnell,  Clayberg^,  ft 
Ounn,  for  appellant: 

In  the  civil  law  a  donatio  mortis  causa  is  de- 
fined by  Justinian  to  be  '*that  which  is  made 
to  meet  the  case  of  death." 

Sandars'  Institutes  of  Justinian,  p.  147. 

In  Swinburne  on  Wills,  page  23,  we  find  one 
where  the  giver,  not  terrified  with  the  fear  of 
any  present  peril,  but  moved  with  a  general 
consideration  of  man's  mortality,  giveth  any- 
thing. Another  when  the  giver,  being  moved 
with  imminent  danger,  doth  so  give  that 
straightway  it  is  made  his  to  whom  it  was 
given. 

Roper  repudiates  that  class,  but  in  the  light 
of  the  decision  of  the  United  States  Supreme 
Court  {Basket  v.  Uassell,  107  U.  8.  602,  27  L. 
ed.  500),  it  must  be  taken  as  the  correct  one,  in- 
asmuch as  it  is  decided  there,  and  sustained  by 
authorities,  that  a  sift  mortis  causa  is  made 
upon  conditions  subsequent,  not  upon  condi- 
tions precedent,  whereas  the  third  definition  of 
Swinburne,  approved  by  Roper,  is  clearly  upon 
conditions  precedent. 

This  kind  of  a  gift  is  in  derogation  of  the 
common  law  procedure,  and  opposed  to  the 
statute  of  frauds  regulating  a  testamentary  dis- 
position of  property;  hence,  in  order  to  be 
valid  it  must  be  accomplished  strictly  in  ac- 
cordance with  the  rules  laid  down  regarding  it. 

Comer  v.  Comer,  120  III.  420;  Bavs  v.  Pal- 
mer, 21  Pa.  296;  Michener  v.  Bale,  23  Pa.  59. 

Ail  that  saves  it  from  coming  within  the 
statute  of  frauds  is  that  no controlor  dominion 
is  left  in  the  donor,  and  that  the  title  passes 
out  and  into  the  donee.    Should  this  not  be 


1895. 


Lbtson  v.  Davis. 


487 


done,  it  would  be  Id  the  nature  of  a  testamen- 
tary disposition,  and  anything  approaching  a 
testamentary  disposition,  disguised  under  this 
form,  is  absolutely  ineffectual. 

Jone«  V.  Selhy,  Prec.  in  Ch.  300  (1710): 
Raymond  v.  Selliek,  10  Conn.  480;  Oryine^  v. 
Hone.  49  N.  Y.  17,  10  Am.  Rep.  313;  Headley 
V.  Kirhy,  18  Pa.  326;  Walsh  v.  Sexton,  55 
Barb.  251;  Hidden  v.  ThraU.  125  N.  Y.  572,  11 
L.  R.  A.  684;  Drew  v.  Uagerty,  81  Me.  231. 
3  L.  R.  A.  230;  3  Redf.  Wills,  844,  848,  349. 

The  state  of  Montana  has  adopted  the  com- 
mon law. 

The  common  law  in  reference  to  pledges, 
gifts  inter  vivos,  gifts  causa  mortis^  and  the 
like,  is  of  a  general  nature,  and  as  applicable 
here  as  it  is  in  England. 

We  start,  then,  with  the  common  law,  as  ap- 
plied to  gifts  causa  mortis,  as  the  law  of  this 
state,  without  the  change  or  modification,  by 
any  "special  enactment." 

In  Ward  v.  Turner,  2  Ves.  8r.  481  (1752), 
there  was  an  attempt  to  give  South  Sea  annu- 
ities by  a  mere  delivery  of  the  receipt  for  them, 
issued  by  the  company.  This  was  held  invalid 
as  a  gift. 

In  the  case  of  West  v.  West,  9  Ir.  L.  Rep.  121, 
there  was  a  gift  by  deed,  but  no  transfer  was 
made  on  the  books  of  the  company.  The 
court  was  inclined  to  think  that  there  was  no 
gift. 

A  transfer  on  the  books  of  the  company  is 
required  to  make  a  gift  perfect 

Moore  v.  Moore,  L.  R.  18  Eq.  474,  43  L.  J. 
Ch.  617,  22  Week.  Rep.  729,  30  L.  T.  N.  S. 
752;  Dillan  v  Coppin,  4  Myl.  &  C.  647,  9  L. 
J.  Ch.  N.  8.  87,  4  Jur.  427. 

Schouler  on  Personal  Property,  ed.  1878,  pp. 
160,  161,  says:  "In  view  of  the  requirements 
of  a  transfer  ou  the  books  of  the  company,  the 
courts  in  England  and  some  parts  of  this  coun- 
try are  disinclined  to  sustain  gifts  of  stock  upon 
a  mere  delivery  of  the  certificate  to  the  donee 
without  pursuing  the  other  legal  formalities  of 
a  transfer." 

Moore  v.  Moore,  supra;  Pennington  v.  Git- 
iings,  2  Gill  &  J.  208. 

Nor  according  to  the  latest  New  Jersey  de- 
cisions can  there  be  a  valid  gift  causa  mortis 
of  stock  privileges,  the  price  not  being  payable 
nor  the  stock  issuable  till  after  the  donor's 
death. 

Egerion  v.  Egerton,  17  N.  J.  Eq.  419. 

But  in  New  York  a  looser  rule  prevails. 

Qrymes  v.  Hone,  49  N.  Y.  17, 10  Am.  Rep. 
313. 

It  is  the  English  doctrine  that,  where  one 
gives  shares,  the  gift  is  not  perfected  until  the 
transfer  is  made;  and  the  death  of  the  donor 
meantime  prevents  his  donation  from  taking 
effect. 

iMmberi  v.  Overton,  18  Week.  Rep.  227; 
Pennington  v.  Gittings,  supra. 

An  absolute  gift  requires  a  renunciation  by 
the  donor,  and  an  acquisition  by  the  donee,  of 
all  interest  in  and  title  to  the  subject  of  the 
gift. 

Curry  v.  Powers,  70  N.  Y.  212,  26  Am.  Rep. 
577  (1877);  Beaver  y.  Beaver,  117  N.  Y.  411,  6 
L.  R.  A.  403;  Michener  v.  Dale,  23  Pa.  59. 

At  common  law  it  is  very  clear,  from  the 
general  current  of  authorities,  that  delivery  is 
essential  to  give  effect  to  a  gift. 
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yohle  V.  Smith,  2  Johns.  52;  Bracton,  De 
Acquirendo  Rerum  Dominio.  lib.  2,  fol.  15^, 
16a;  Ftoivers*  Case,  Noy,  67;  Smith  v.  Smith, 
Strange,  955;  Jenkins,  109;  2  Bl.  Com.  441. 

The  Maryland  cases  subsequent  to  Penning- 
ton V.  Gittings,  supra,  of  Conser  v.  Snowden. 
54  Md.  175,  39  Am.  Rep.  368  (1880),  and  Balti- 
more Retort  <fe  Fire  Brick  Go.  v.  Mali,  65  Md. 
93,  57  Am.  Rep.  304  (1885).  continue  the  doc- 
trine as  there  laid  down. 

In  South  Carolina  to  constitute  a  valid  gift, 
either  inter  vivos  or  causa  mortis,  the  donee 
must  have  an  immediate  right  to  the  dominion 
of  the  chattel,  in  the  latter  case  defeasible  on 
the  recovery  of  the  donor. 

Hall  V.  Howard,  Rice,  L.  310,  38  Am.  Dec. 
115(1«39). 

So  in  Maine  {Hatch  v.  Atkinson,  56  Me.  824, 
96  Am.  Dec.  464  (1868) ),  and  Massachusetts 
{Morse  v.  Meston,  15-2  Mass.  5  (1890);  McWil- 
lie  V.  Van  Vacter,  85  Miss.  428,  72  Am.  Dec. 
127  (1858) ). 

Actual  delivery  is  necessary,  and  if  it  will 
not  complete  a  gift  inter  virosiX  will  not  create 
a  gift  causa  mortis. 

3  Pom.  Eq.  Jur.  §  1149,  note  3. 

Delivery  must  be  sufficient  to  pass  title. 

Qilmore  v.  Whitesides,  Dud.  Eq.  14,  81  Am. 
Dec.  568;  M'Doicell  v.  Murdoch,  1  Nott  & 
M'C.  287,  9  Am.  Dec.  684;  Chevallierv.  Wilson, 
1  Tex.  161;  Dickeschied  v.  Kxchan'je  Bank,  28 
W.  Va  340;  Walker  v.  Crews,  73  Ala.  412; 
Pennington  v.  Gittings,  2  Gill  &  J.  208;  Gart- 
sidev.  Pahlman,  45  Mo.  App.  160;  Thornton, 
Gifts,  ^  184;  Basket  v.  Hassell,  107  U.  S.  602, 
27  L.  ed.  500. 

Stock  tfOt  being  capable  of  manual  delivery, 
the  rules  provided  for  its  transmutation  must 
prevail,  as  it  constitutes  constructive  delivery. 

Lore  V.  Francis,  63  Micb.  181;  McCord  v. 
McCord,  77  Mo.  166,  46  Am.  Rep.  9  (1882); 
Flanders  v.  Blandy,  45  Ohio  St.  108  (1887); 
Kinnehrew  v.  Kinnebrew,  85  Ala.  628:  Connor 
V.  Trawick,  37  Ala.  289,  79  Am.  Dec.  58; 
Perry,  Tr.  §^  96-98;  Ward  v.  Turner,  2  Ves. 
Sr.  481;  Dillon  v.  Goppin.  4  Myl.  &  C.  647; 
Moore  v.  Moore,  L.  R.  18  Eq.  474;  Re  Shield, 
53  J^  T.  N.  S.  5;  Oason  v.  Rich,  L.  R.  19  Ir. 
891;  Lambert  v.  Overton,  13  Week.  Rep.  227; 
Weale  v.  Oleve,  17  Beav.  252;  Beech  v.  Keep,  18 
Beav.  285. 

In  every  valid  gift  a  present  title  must  vest 
in  the  donee,  irrevocable  in  the  ordinary  case 
of  a  gift  inter  tiros,  revocable  only  upon  the 
recovery  of  the  donor  in  gifts  mortis  causa. 

Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A.  535 
(1888);  Smith's  Estate,  144  Pa.  428  (1891);  Com. 
V.  Crompton,  137  Pa.  138. 

A  delivery  in  terms  which  confers  upon  the 
donee  power  to  control  the  fund  only  after  the 
death  of  the  donor,  when  by  the  instrument 
itself  it  is  payable  presently,  is  testamentary  in 
character,  and  not  as  good  as  a  gift. 

Powell  yf.  Hellicar,  26  Beav.  261;  Redd^l  v. 
Dobree,  10  Sim.  244;  Farquharson  v.  Care,  2 
Colly.  Ch.  Cas.  856;  Hatch  v.  Atkinson,  56  Me. 
324,  96  Am.  Dec.  464;  Bunn  v.  Mnrkham,  7 
Taunt.  224;  Coleman  v.  Parker,  114  Mass.  30; 
Wing  V.  Merchant.  57  Me.  388;  Me  Willie  v. 
Van  Vacter,  35  Miss.  428,  72  Am.  Dec.  127: 
Egerton  v.  Egerton,  17  N.  J.  Eq.  419;  Michener 
V.  Bale.  23  Pa.  59;  Basket  v.  t^a^sell,  107  U. 
S.  602,  27  L.  ed.  500  (1882);  Thornton,  Gifts, 
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p,  105;  Trenholm  v.  Morgan,  28  S.  C.  268; 
Gammon  ITieologieal  Seminary  v.  Bobbins,  198 
Ind.  85, 12  L.  R.  A.  506:  iV?/«  v.  Morse,  142 
Mass.  1;  Brndley  v.  Hunt,  5  Gill  &  J.  54.  23 
Am.  Dec.  599;  Hall  v.  Howard,  Rice,  L.  310, 
33  Am.  Dec.  115;  M'Dowell  y.  Murdoch,  1  Nott 
&  M'C.  237.  9  Am.  Dec.  684;  Walter  v.  Ford, 
74  Mo.  195,  41  Am.  Rep.  812:  McCord  v.  Mc 
C(yrd,  77  Mo.  166,  46  Am.  Rep.  9:  Popev,  Bur- 
lington Sav,  Bank,  56  Vt.  284,  48  Am.  Rep. 
781;  Walker  v.  Crews,  73  Ala.  412:  Howard  v. 
Windham  County  iSav,  Hank,  40  Vt.  597;  Kin- 
nebreto  v.  Kinriebrew,  35  Ala.  62b;  Connor  v. 
'frawick,  87  Ala  289, 79  Am.  Dec.  58;  Perry, 
Tr.  ^i5  96-98;  Burton  v.  Bridgeport  Sav.  Bank, 
52  Conn.  398,  52  Am.  Rep.  602;  Newton  v.  Sny- 
der, 44  Ark.  42.  51  Am.  Rep,  587;  Rogers  v. 
Bogers,  53  Wis.  36,  40  Am.  Rep.  756;  Loce  v. 
Francis,  63  Mich.  181:  Flanders  v.  Blandy,  45 
Ohio  St.  108;  Re  OnnpbelCs  Estate,  7  Pa.  100, 
47  Am.  Dec.  50:^;   Walsh's  Appeal,  122  Pa.  177, 

1  L.  R.  A.  535:  Livsenbigler  v.  Gourley,  56  Pa. 
166,  94  Am.  Dec.  51;  Smith  v.  Ferguson,  90 
Ind.  229,  46  Am.  Rep.  216;  Curry  v.  Pow- 
ers, 70  N.  Y.  212,  26  Am.  Rep.  577;  Dan 
iel  V.  Smith,  75  Cal.  548;  Giselmau  v.  Starr. 
106  Cal.  651;  Sterling  v.  Wilkinson,  83  Va. 
791  ;  Mitchell  v.  Smithy  4  De  G.  J.  &  8. 
422. 

A  gift  causa  mortis  of  corporeal  chattels  can- 
not l)e  founded  on  words  of  permission  to  take, 
or  even  a  bestowal  on  condition  of  death,  if 
unaccompanied  by  acts  which  go  to  devest  the 
owner  of  control  and  dominion.  Even  a  man 
ifest  intention  requires  actual  delivery  to  give 
effect  to  the  donor's  purpose. 

Schouler,  Pers.  Prop.  ed.  1876,  p.  156. 

Possession,  to  render  a  gift  valid,  must  be  of 
such  a  character  as  to  indicate  an  abandonment 
of  dominion  by  the  former  owner,  and  its  ac- 
quisition by  the  possessor. 

Morse  v.  Meston,  152  Mas,s.  5;  Thornton, 
Gifts,  p.  112;  Derol  v.  Dye,  123  Ind.  321,  7  L. 
R.  A.  439;  Wadd  v.  Hazelton,  137  N.  Y.  215; 
Ue  Crawford,  113  N.  Y.  560,  5  L.  R.  A.  71; 
Dunbar  Y.Dunbar,  80  Me.  152;  Pope  v.  Bur- 
lington Sav.  Bank,  56  Vt  284,  48  Am.  Rep. 
781;  Coleman  v.  Parker,  114  Mass.  30;  Bunn 
V.  Markham,!  Taunt.  224;  Hawkins Y.Blewitt, 

2  Esp.  663;  Farquharson  v.  Care,  2  Colly.  Ch. 
Cas.  856;  Drew  v.  Hagerty,  81  Me.  231,  3  L.  R. 
A.  280:  Alger  v.  North  End  Sav,  Bank,  146 
Mass.  A\^,Sheegogv.  Perkins,  ^B^xL  273;  Ster- 
ling V.  Wilkinmn,  83  Va.  791 ;  Barnes  v.  People, 
25  111.  App.  136;  Qoulding  v.  Horbury,  85  Me. 
227:  Barniim  Y,Reed,im  111.  388. 

The  pleadings  base  the  case  upon  a  gift  made 
while  inpericulo  mortis.  The  proof  shows  it 
to  be  an  attempted  gift,  dependent  upon  a 
journey  to  be  made  in  the  United  States,  with 
a  view  to  improving  his  health. 

Ridden  y. Thrall,  125  N.  Y.  572, 11  L.  R  A. 
684. 

In  order  to  constitute  a  gift  causa  mortis  of 
a  savings  bank  book  or  deposit,  the  book  must 
be  actually  delivered  to  the  donee  with  the  in- 
tent to  consummate  the  gift,  otherwise  it  will 
not  operate  as  such  gift. 

ruiinghast  v.  Wheaton,  8  R.  I.  536,  94  Am. 
Dec.  126;  Pope  v.  Burlington  Sav.  Bank,  56 
Vt.  284,  48  Am.  Rep.  781 ;  Neicton  v.  Snyder, 
44  Ark.  42,  51  Am.  Rep.  687;  Burton  v.  Bridge- 
part  Sat.  Bank,  52  Conn.  398,  52  Am.  Rep. 602; 
31  L.  R.  A. 


Curtis  V.  Portland  Sav.  Bank,  77  Me.  151,  52 
Am.  Rep.  750;  Dunbar  v.  Dunbar,  80  Me.  152; 
Walsh's  Appeal,  122  Pa.  177,  1  L.  R.  A.  585; 
Drtio  v.  Hagerty,  81  Me.  231,  3  L.  R.  A.  280. 
10  Am.  St.  Rep.  257,  note;  Matthews  v.  War- 
ner, 4  Ves.  Jr.  187-196,  note;  Leathers  v. 
Greenacre,  58  Me.  561;  HateJi  v.  Atkinson,  56 
Me.  326,  96  Am.  Dec.  464;  Waynesburg  College's 
Appeal,  111  Pa.l80,  56  Am.  Rep.  252;  DanUl  v. 
Smith,  75  Cal.  548;  Scottyf.  Berkshire  County 
Sav.  Bank,  140  Mass.  157;  Alger  v.  Nort?i  End 
Sav.  Bank,  146  Mass.  418;  Micfiener  v.  Dale, 
23  Pa.  63;  Overton  v.  Sawyer,  7  Jones,  L.  6,  75 
Am.  Dec,  444;  Dole  v.  Lincoln,  81  Me.  428: 
Sheegog  v.  Perkins,  4  Baxt.  273;  Crawford's 
Appeal,  61  Pa.  52,  100  Am.  Dec.  609:  Trough's 
Estate.  75  Pa.  118;  Sterling  v.  Wilkinson,  83  Va. 
791;  Comer  V.  Comer,  120  111.  420;  Barnes  v. 
People,  25111.  App.  136;  8  Redf.  Wills,  pp.  826, 
327  (3). 

The  voting  of  the  stock,  together  with  the 
vole  being  cast  for  the  decedent  for  director 
with  Andy's  consent,  after  the  gift,  defeats  the 
gift. 

3  Redf.  Wills,  844(14):  Mitchell  v.  Smith,\^ 
L.  T.  N.  8.  '^(il;  Lambert  V.  Overton,  13  Week. 
Rep.  227;  Gosnehan  v.  Grice,  15  Moore,  P.  C. 
C.  215;  Kekewich  v.  Manning,  1  DeG.  M.  & 
G.  176;  Grangiac  v.  Arden,  10  Johns.  298;  Rob- 
inson V.  Ring,  72  Me.  140.  89  Am.  Rep.  308; 
2  Morse,  Banks  «fc  Banking,  p.  955,  §  615;  Mar- 
tin V.  Funk,  75  N.  Y.  134,  31  Am.  Rep.  446: 
Gano  V.  Fisk,  43  Ohio  St.  462,  54  Api.  Rep.  8l9; 
Goulding  v.  Horbury,  85  Me.  227;  Barnum  v. 
Meed,  136  111.  388.  ^ 

The  donor  is  presumed  to  have  intwded  the 
legitimate  consequences  of  hi.s  act,  t.  \,  to  re- 
tam  dominion  and  control  of  the  stock  The 
law  always  in  such  case  presumes  knn^^edge 
of  its  requirements  bv  both  donor  and  d'Uiee. 

Thornton.  Gifts.  t$  230,  note  2. 

Such  an  alleged  gift  of  an  uncle  to  a  nepliw 
is  executory  in  its  nature,  and  a  court  of  equiy 
will  not  complete  it. 

Holmes  v.  Roper,  141  N.  Y.  64;  Harris  \ 
Clark,  3  N.  Y.  93,  51  Am.  Dec.  352. 

The  holder  of  national  bank  stock  upon  the 
books  of  the  company  is  liable,  as  a  stock- 
holder, to  the  full  face  value  of  the  stock  so 
held,  and  that  Andy  was  not  able  to  re.spond 
to  such  liability  is  alleged,  and  net  denied. 

Ball.  Nat.  Banks,  153-155.  and  cases  cited. 

And  his  administrator  is  still  liable  to  the 
same  extent  the  decedent  would  be  if  liviofir. 

U.  S.  Rev.  Stat.  5^  5152. 

The  liability  is  directly  to  the  creditors,  and 
the  remedy  in  their  favor  against  such  stock- 
holder is  exclusive. 

Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S. 
747,  30  L.  ed.  825;  Crook  v.  First  Nat.  Bank, 
83  Wis.  31. 

Andy  was  cashier,  and  he  could  have  made 
the  transfers  on  the  books  of  the  bank  if  there 
had  been  a  complete  gift. 

Morse,  Banks  &  Banking.  §  163. 

There  can  be  no  gift  in  law,  if  one  exercises 
dominion  over  the  subject  of  the  gift. 

Dougherty  v.  Moore,  71  Md,  248. 

Redelivery  of  the  subject  of  the  gift  to  the 
donor  revokes  the  gift. 

Wigle  V.  WigU,  6  Watts,  522. 

Until  the  assignment  and  power  are  executed 
the  donor  has  not  placed  the  donee  in  a  con- 
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•ditioD  to  demand  the  transfer  which  alone 
•creates  the  rights  and  relieves  the  liabilities  of 
the  donor,  and  equity  will  not  aid  in  doing  or 
in  creating  or  in  establishing  a  trust  in  gifts. 

Overton  v.  Saioyer.  7  Jones.  L.  6,  75  Am. 
Dec.  444;  Crawford's  Appeal,  61  Pa.  52,  100 
Am.  Dec.  609;  Bapley  v.  Bouleott,  4  Russ.  Ch. 
345;  Glass  v.  Hurt,  8  Ont.  Rep.  391;  Smith  v. 
Dorsev,  38  Ind.  451;  Houghton  v.  Houghton,  34 
Hun/ 312;  BrownUe  v.  Fenwick,  103  Mo.  420; 
Avderson  v.  Scott,  94  Mo.  637. 

There  was  not  sufficient  cause  to  apprehend 
death  to  sustain  a  gift  causa  mortis. 

Roberts  v.  Draper,  18  111.  App.  167;  Keyl  v. 

Westerhaus,  42  Mo.  App.  49;  Smith  v.  Dorsey, 

-svpra;  Dexheimerv.  Oautier,  34  How.  Pr.  472; 

Qourley  v.   Linsenbigler,  51  Pa.  345;  Irish  v. 

Nutting,  47  Barb.  370. 

Simply  expecting  to  die  sometime  from  the 
■effects  of  the  disea-se  is  not  sufficient.  The  ex- 
pectation must  be  of  a  near  dissolution. 

Parcher  v.  Saco  <fe  B,  Sav.  Inst.  78  Me.  470; 
Craigy.  Kittredge,  46  N.  H.  57;  Smith  v.  Smith, 
-30  N.  J.  Eq.  564;  Gonser  v.  Snowden,  54  Md. 
175.  39  Am.  Rep.  868;  Thompson  v.  Thompson, 
12  Tex.  327;  French  v.  liapmond,  39  Vt.  628. 

Messrs.  W.  W.  Dixon,  Forbis  A  Forbis, 
and  M.  Kirkpatrick,  for  respondent  Davis: 

Declarations  made  long  anterior,  with  other 
-declarations  from  thence  down  to  the  time  of 
the  gift,  are  often  of  a  very  convincing  char- 
acter, and  may  tend  to  explain  ambiguous 
language  used  at  the  time  the  gift  was  made. 

Smith  V.  Maine,  25  Barb.  38;  Hunter  v. 
Hunter,  19  Barb.  631. 

Such  declarations  of  intent  must  be  followed 
up  by  the  proof  of  delivery,  actual  or  construc- 
tive, or  of  declarations  made  afterwards  that 
the  gift  had  been  made. 

Larimore  v.  WeUs,  29  Ohio  St.  13;  Thornton, 
-Gifts.  5^  222;  2  Schouler.  Pers.  Prop.  §  94. 

The  authorities  on  this  subject  are  not  alto- 
gether in  harmony.  According  to  one  view  a 
gift  causa  mortis  takes  efifect  only  on  condition 
precedent. 

8  Pom.  Eq  Jur.  ^  1146;  Story,  Eq.  Jur. 
§  607,  p.  618;  2  Bl.  Com.  514,  note;  Ward  v. 
Turner.  2  Ves.  Sr.  431;  Keniston  v.  Seem,  54 
N.  H.  24;  2  Schouler.  Pers.  Prop.  §^  135,  138; 
1  White  &  T.  Lead.  Cas.  in  Eq.  pt.  2,  p. 
1220;  Thornton,  Gifts,  ^  21. 

On  the  contrary,  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Basket  v.  HasseH, 
107  U.  8.  602,  27  L.  ed.  500,  defines  a  gift 
causa  mortis  as  dependent  upon  conditions 
subsequent. 

Whatever  view  may  be  taken  of  the  subject, 
the  facts  in  evidence  constitute  a  valid  gift 
causa  mr/rtis  of  the  bank  stock  in  question. 
All  of  the  elements  essential  to  such  a  gift  are 
shown  by  the  evidence  to  have  been  present  in 
this  case. 

Whether  the  circumstances  of  expected 
death  are  sufficient  is  mainlv  a  question  of  fact. 

Ridden  v.  Thrall,  125  N.  Y.  579,  11  L.  R. 
A.  684;  Grymcs  v.  Hone,  49  N.  Y.  17,  10  Am. 
Rep.  313;  Williams  v.  Guile,  117  N.  Y.  343, 
6  L.  R.  A.  366;  2  Schouler,  Pers.  Prop.  $5^  154, 
156;  Nicholas  v.  Adams,  2  Whart.  17;  Thorn- 
ton, Gifts,  §^  23,  25,  26,  80.  32-84;  1  Story, 
Eq.  Jur.  §  607;  Willard.  Eq.  Jur.  553;  8  Am.  & 
Eng.  Enc.  Law.  p.  1346;  Roper.  Legacies,  p.  3. 

There  is  no  limit  placed  by  the  adjudged 
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cases  upon  the  amount  of  such  a  gift,  or  the 
proportion  of  an  estate  which  may  be  thusdis- 
oosed  of 

2  Schouler,  Pers.  Prop.  §§  144,  145;  8  Am. 
&  Eng,  Enc.  Law,  p.  1343;  Jtfeack  v.  Meach, 
24  Vt.  591;  Thomas  v.  Lewis,  89  Va.  1. 18  L.  R. 
A.  170;  1  White  &  T.  Lead.  Cas.  in  Eq.  pt.  2, 
p.  1251;  Fidd  V.  Shwh,  99  Cal.  661. 

By  the  law  as  it  stands  at  the  present  day. 
all  kinds  of  personal  property,  corporeal  and 
incorporeal,  may  be  the  subject  of  a  valid  gift 
causa  mortis. 

2  Schouler,  Pers.  Prop.  §  147;  8  Am.  «&  Eng. 
Enc.  Law,  pp.  1848-1845;  Bradley  v.  Hunt,  5 
Gill  &  J.C^,  23  Am.  Dec.  600,  note;  Thornton, 
Gifts.  ^^  271,  273.  274, 323;  i^rorer  v.  Groter,  24 
Pick.  261,  35  Am.  Dec.  319;  Broicn  v.  Brovon, 
18  Conn.  410,  46  Am.  Dec.  328;  Camp's  Ap- 
peal, 36  Conn.  88,  4  Am.  Rep.  89;  2  Redf. 
Wills,  p.  812;  Tillinghast  v.  Wfieaton,  8  R.  I. 
5H6,  5  Am.  Rep.  621,  1  Dan.  Neg.  Inst.  $5§24, 
24fl;  St^henson  v.  King,  81  Ky.  425.  50  Am. 
Rep.  173;  Hill  v.  Stevenson,  63  Me.  864,  18 
Am.  Rep.  281;  Borneman  v.  Sidlinger,  15  Me. 
429,  83  Am.  Dec.  626;  I>ruke  v.  Heiken.  61 
Cal.  346.  44  Am.  Rep.  553;  Westerlow.  DeWitt, 
86  N.  Y.  840,  98  Am.  Dec.  517;  Conner  v. 
Boot,  11  Colo.  183;  Vandor  v.  Roach,  78  Cal. 
614;  Pierce  v.  Boston  Five  Cents  Sav.  Bank, 
129  Mass.  425,  37  Am.  Rep.  871;  Wing  v. 
t  Merdiant,  57  Me.  388;  BaUs  v.  Ktmpton,  7 
i  Orav,  382;  Backney  v.  Vrooman,  62  Barb.  650; 
I  Penfield  v.  Thayer,  2  E.  D.  Smith,  805;  Be 
I  Malone's  Estate,  13  Phila.  318. 
I  The  tendency  of  judicial  opinion  in  this 
I  country  is  in  favor  of  such  gifts  of  stock. 
2  Schouler,  Pers.  Prop.  §  76;  Grover  v. 
Groi?er,  24  Pick.  261,  85  Am.  Dec.  319;  Wing 
V.  Merchant,  and  Bates  v.  Kempton.  supja; 
Sessions  v.  MosUy,  4  Cush.  87;  SneUgrote  v. 
Bitily,  3  Atk.  214;  Briscoe  v.  Eckley,  35  Mich. 
112;  Stone  v.  Hackett,  12  Gray,  227;  Allerton 
V.  Lang,  10  Bosw.  862;  Penfield  v.  Thayer, 
supra;  Pom.  Eq.  Jur.  §  1148.  note;  Grymes  v. 
Hone,  49  N.  Y.  17.  10  Am  Rep.  313;  Walsh 
V.  Sexton,  55  Barb.  251;  Westerlo  v.  DeWitt, 
36  N.  Y.  345.  93  Am.  Dec.  517;  Reed  v.  Cope- 
land,  50  Conn.  472,  47  Am.  Rep.  663;  Com.  v. 
Grompton,  137  Pa.  138;  Pierce  v.  Boston  Five 
Cents  Sav.  Bank,  supra;  Basket  v.  Hassell,  107 
U.  S.  611.  27  L.  ed.  503;  Cornell  v.  Cornell,  12 
Hun.  312;  Ridden  v.  Thrall,  125  N.  Y.  572,  11 
L.  R.  A.  684;  1  Morawetz,  Priv.  Corp.  §  197. 
A  gift  of  stock  donatio  causa  mortis  may  be 
made  by  a  mere  delivery  of  the  certificates  to 
the  donee. 

Cook,  Stock  &  Stockholders,  §  308;  1  White 
&  Tudor.  Lead.  Cas.  in  Eq.  pt.  2,  pp.  1250, 
1251:  1  Spelling,  Priv.  Corp.  i^  520;  Lowell, 
Transfers  of  Stock,  §  48;  1  Morawetz,  Priv. 
Corp.  ^t^  189,  192;  Johnston  v.  Laflin,  103  U. 
8.  800,  26  L.  ed.  532;  Baldwin  v.  Canfield,  26 
Minn.  43. 

The  mere  delivery  of  the  pass-book  with 
words  of  gift,  without  assignment  in  writing 
and  without  draft  payable  to  the  donee,  is  a 
sufficient  transfer  of  the  deposit  as  a  gift  inter 
vivos  or  causa  mortis. 

Pierce    v.  Boston    Five    Cents   Sav.  Bank, 

supra;  Curtis  v.  Portland  Sav.  Bank,  77  Me. 

151,  52    Am.    Rep.  750;  2    Schouler,    Wills, 

§  172;  Thornton.  Gifts.  §?  329-882. 

The  delivery  of  negotiable  notes  payable  to 
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order  without  indorsemeDt  may  constitute  a 
valid  gift  causa  mortis  or  inter  vivos. 

Dntke  v.  Heiken,  61  Cal.  846.  44  Am.  Rep. 
553;  Bro'i^n  v.  Brown,  18  Conn.  410,  46  Am. 
Dec.  382,  note;  Cushman  v.  Thayer  Mfg.  Jew- 
elry Co.  76  N.  Y.  365,  32  Am.  Rep.  315;  McNeil 
V.  Tenth  Nat.  Bank,  46  N.  Y.  381,  7  Am.  Rep. 
341;  New  York  &  N  H,  R.  Go,  v.  Schuyler,  34 
N.  Y.  80. 

The  donor,  having  parted  with  his  certifi- 
cates, had  parted  with  his  control  over  the 
slock  until  bv  a  revocation  he  resumed  it,  and 
in  this  case  tnere  was  no  revocation. 

Cushman  v.  Thayer  Mfg.  Jetoelry  Co. ,  supra; 
Neto  York  db  N.  B.  B.  Co.  v.  Schuyler,  34  N. 
Y.  83;  Cook,  Stock  &  Stockholders,  i^  403. 

The  conditions  and  intention  of  the  donor  at 
the  time  of  making  the  gift  must  be  considered, 
and  this  is  especiwly  true  of  a  gift  causa  mor- 
tis. 

De  Vol  V.  Dye,  123  Ind.  321,  7  L.  R.  A.  439; 
Thornton,  Gifts,  §^  145,  148,  and  cases  cited. 

Similar  language  to  that  used  by  the  donor 
in  the  present  case  is  found  in  many  of  the 
cases  which  have  been  upheld  as  good  gifts 
causa  mortis. 

Sndlgrore  v.  Baily,  3  Atk.  214;  Sessions  v. 
Moseley,  4  Cush.  87;  Gass  v.  Simpson,  4  Coldw. 
288;  Ridden  v.  ThraU,  125  N.  Y.  572, 11  L.  R. 
A.  684;  Grymes  v.  Hone,  49  N.  Y.  17,  10  Am. 
Rep.  318;  Williams  v.  Guile,  117  N.  f.  343,  6 
L.  R.  A.  366;  Curtis  v.  Portland  Sav.  Bank, 
77  Me.  151,  52  Am.  Rep.  750;  T/i07nas  v. 
Lewis,  89  Va.  1,  18  L.  R.  A.  170;  Henschel  v. 
Maurer,  69  Wis.  576;  Crook  v.  First  Nat. 
Bank,  83  Wis.  81;  Gouiding  v.  Horhury,  85 
Me.  227;  Caufield  v.  Dawnport,  75  Hun,  541. 

It  has  been  even  held  m  well  considered 
cases  that  the  fact  that  the  donor  reserves  to 
himself  an  interest  in  the  subject  of  the  gift 
will  not  invalidate  it. 

Love  V.  Francis,  63  Mich.  181;  Thornton, 
Gifts,  ^§201,205. 

The  position  that  gifts  causa  mortis  are  re- 
garded with  disfavor  as  against  some  rule  of 
public  policy,  is  not  sustained  by  reason  or 
authority. 

Ellis  V.  Secor,  31  Mich.  185,  18  Am.  Rep. 
178;  Gibbs  v.  Carnahan,  4  MiSc.  564;  Le^cis  v. 
Merritt,  113  N.  Y.  386;  Devol  v.  Dye,  123  Ind. 
321,  7  L.  R.  A.  439;  Thomas  v.  Lewis,  supra; 
TiUingliast  v.  Wheaton,  8  R.  I.  586,  5  Am. 
Rep.  621;  Cook  v.  Bowling,  6  Misc.  271;  Brmcn 
V.  Brown,  18  Conn.  410,  46  Am.  Dec  828; 
Thornton,  Gifts,  §§  15, 217-222,  224,  230,  286, 
262;  2  Bchouler,  Wills,  §g  94.  101. 

Where  the  rights  of  creditors  are  not  affected, 
a  gift  stands  upon  the  same  footing  as  a  sale, 
and  the  rights  of  the  donee  should  Ije  as  fully 
and  effectually  protected  as  if  acquired  by 
purchase. 

Grater  v.  Grover,  24  Pick.  261, 35  Am.  Dec. 
319;  Fierce  v.  Boston  Five  Cents  Sav.  Bank, 
129  Mass.  425,  37  Am.  Rep.  876;  Basket  v. 
Hassell,  107  U.  S.  602,  27  L.  ed.  500. 

Mr.  B.  P.  Carpenter  also  for  respond- 
ents. 

Hunt,  J.,  delivered  the  opinion  of  the 
court  : 

Ah  is  often,  perhaps  generally,  the  case 
in  suits  where  property  is  claimed  as  a 
ii^ynntio  causa  mortis,  the  court  is  not  seriously 
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embarrassed  by  conflicts  in  the  testimony. 
When  the  idea  pervades  the  mind  that  death 
is  certainly  close  at  hand,  and  that  it  is  a 
fitting  time  to  act  in  relation  to  property 
affairs,  with  a  view  to  their  disposition  in 
case  of  death,  a  reflecting  sense  of  the  occa- 
sion whereon  they  may  act  bids  men  seek  the 
unobtrusive  confidence  and  privacy  of  close 
friendships,  trusted  counsel,  or  strong  ties 
of  consanguinity.  It  therefore  happens  that 
our  duty  in  judicially  considering  this  case 
is  not  made  so  diflScult  by  deciding  which 
of  various  accounts  of  the  transaction  ia 
true,  as  to  correctly  weigh  what  was  said, 
and  then  to  ascertain  what  are  the  correct 
legal  principles  to  control,  and  apply  them 
to  the  facts  as  they  stand,  without  material 
contradiction  or  dispute.  Now  (1)  what  was 
the  intention  of  Judge  Davis?  What  is  the 
evidence  in  point  of  fact?  How  strong  is  it, 
and  of  what  weight?  And  (2)  to  what  legal 
results  must  that  evidence  lead  us? 

Here  was  a  rich  old  man,  who  felt  that  he 
and  his  wealth  must  soon  be  parted.  With 
nearly  seventy  years  of  busy  life  behind 
him,  his  time  to  lav  down  its  cares  had 
come.  Ill  health  and  disease  were  in  him,  and 
he  knew  it.  Premonitions  of  death,  well- 
founded  apprehensions  that  he  was  too  old  to 
recover,  bade  him  adjust  his  business.  With 
no  family  ties  to  make  his  life  less  within 
himself,  reticent  of  speech  concerning  his 
own  affairs,  this  old  millionaire  evinced 
but  one  genuine  attachment  in  the  ebb  of 
his  life.  To  his  namesake  and  his  nephew 
his  heart  went  out  in  quiet,  undemonstrative 
solicitude,  as  it  did  to  no  one  else  on  earth. 
Business  confidence,  accompanied,  no  doubt, 
by  a  disposition,  natural  to  one  in  Jud^e 
Davis's  situation,  yearning  for  some  one  in 
whom  his  affections  might  center,  prompted 
him  to  select  Andy,  of  all  others,  to  uphold 
his  name,  and  perpetuate  the  particular  pride 
of  his  business  career, — the  First  National 
Bank  of  Butte.  "Andy  will  have  the  bank 
someday.  Thus  it  will  remain  in  the  Davis 
family.  Thus  it  will  remain  under  Davis's 
management.  I  will  let  it  form  no  part  of 
my  estate.  Bring  me  my  box,  and  let  one 
trusted  friend  witness  my  contemplated  act. " 
There  we  observe  method.  There  we  find 
unreserved  indications  of  a  fixed  plan  to  give 
the  bank  to  Andy,  and  mark  intelligent  prep- 
arations to  execute  the  plan.  There,  too,  was 
the  fast-declining  health,  and  the  expecta- 
tion of  death  soon  to  come  from  disease  al- 
ready upon  him.  Alone  in  his  bedroom 
with  his  nephew  and  friend,  the  mind  of 
the  decedent  still  bent  on  the  plan  already 
instituted.  First,  the  exact  verification  of 
the  number  of  certificates  of  shares.  Then, 
without  delay,  with  his  own  hand,  a  tradi- 
tion of  the  certificates  to  his  nephew.  "I 
have  always  intended  that  for  you  and  now 
I  will  do  it."  There  was  the  act  which 
proved  the  sincerity  of  the  intention  to  give. 
There  was  the  execution  of  the  plan  in  view 
when  the  box  was  ordered  brought  down. 
There  was  the  proof  that  the  bank  was  not 
intended  to  be  part  of  the  estate,  and  there, 
withal,  was  the  hovering  apprehension  of 
death  moving  the  donor  to  execute  his  plan 
without  delay.     Andy  took  the  stock  and  put 
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it  in  his  pocket  in  his  uncle's  presence. 
There  was  an  acceptance  of  the  gift.  The 
scene,  at  night;  the  delivery  itself,  upon 
the  eve  of  departure  to  fight  against  the 
inevitable ;  the  words ;  the  enfeebled  health 
and  age  of  Judge  Davis ;  the  magnitude  of 
the  gift, — all  naturally  suggested  to  his  two 
listeners  that  he  anticipated  death  very  soon. 
Straightway  his  nephew  and  friend,  in  a 
spirit  of  hopefulness  and  sympathy  incident 
to  such  solemn  occasions,  told  him  they  did 
not  think  him  so  ill.  "The  train  may  jump 
the  track  and  kill  me.  ...  If  I  don't 
come  back,  or  anything  happens,  I  want  you 
to  have  that.  .  .  .  1  am  an  old  man.  and 
there  is  no  telling.  ...  I  don't  think 
I  can  get  over  this  disease.  I  can't  stand 
it.  ...  I  can't  expect  it.  ...  I 
only  hope  it  will  be  so,  but  I  don't  think 
it." 

There  were  the  serious  words  of  a  very  sick 
man,  who  believed  that  death  was  close  at 
hand.  The  last  expressions  were  born  of  that 
hope  which  is  in  the  mind  of  nearly  every 
man  until  the  lastvital  spark  is  extinguished. 
Then  the  departure  for  Tacoma.  Jn  that 
act  we  find  an  additional  reason  for  the  pre- 
vious conduct  of  the  donor.  He  was  going 
away  with,  at  most,  a  faint  hope  of  recovery, 
and  realized  that  he  might  never  see  Andy 
again.  The  opportunity  was  ripe  for  the  exe- 
cution of  his  long-announced  plan.  "Now, 
take  it."  He  believed  the  bank  was  severed 
from  any  estate  he  might  leave.  Andy  had 
the  bank,  he  thought ;  and  it  would  forever 
remain  in  the  Davis  name,  and  in  the  Davis 
management.  The  human  object  of  his  affec- 
tion had  been  considered  in  the  manner  he 
had  said  he  would  regard  him.  All  other 
material  affairs  might  rest  upon  the  possi- 
bility of  future  action.  So  far  as  Judge 
Davis  was  concerned,  the  purpose  towards 
which  his  thoughts  were  directed  was  ac- 
complished. He  believed  on  that  night' that 
his  plan  was  consummated. 

The  appellant  would  break  the  force  of 
all  these  facts  and  circumstances  by  arguing 
that  the  testimony  discloses  an  intention  on 
the  part  of  the  decedent,  when  he  died,  to 
give  Andy  the  bank  stock.  He  urges  that 
decedent  knew  the  by-laws  of  the  bank  and 
the  national  banking  laws,  which  said  that 
no  transfer  of  stock  could  be  made,  except 
by  the  assignment  thereof  and  transfer  upon 
the  books,  and  that,  if  he  intended  to  devest 
himself  of  his  title,  he  would  have  used  the 
pen  and  ink  so  close  at  hand.  But  the  by- 
laws did  not  require  any  indorsement  or  as- 
signment or  power  of  attorney,  in  writing  or 
otherwise,  upon  the  certificates  of  the  stock, 
or  elsewhere,  to  transfer  them,  but  only  an 
assignment  or  transfer  on  the  transfer  book 
of  the  bank.  There  was  no  provision  that 
even  this  assignment  or  transfer  must  be 
made  by  the  stockholder  or  his  attorney. 
The  certificates  stated  on  their  face  that  the 
stock  was  transferable  only  by  the  holder  or 
his  attorney  on  the  books  of  the  bank  on  the 
surrender  of  the  certificates.  There  was  no 
assignment  or  power  of  attorney  on  the  back 
of  the  certificates  given  to  Andy.  The  by- 
laws required  no  blank  for  such  a  purpose. 
To  make  the  transfer  on  the  books  of  the  bank 
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would  have  required  the  presence  of  the 
transfer  books  and  a  surrenaer  of  the  certi- 
ficates; but  the  books  were  not  at  hand. 
The  mind  of  the  donor  was  upon  one  essen- 
tial feature,  as  alone  indispensable  to  his 
purpose,— the  actual  surrender  of  the  cer- 
tificates themselves.  Thus  would  he  part 
with  the  representatives  of  his  ownership. 
This,  he  thought,  was  the  all  and  only  im- 
portant act  of  his  intended  gift.  And  this 
he  did. 

Next,  as  to  the  words  spoken  in  the  dece- 
dent's room.  The  appellant  would  do  away 
with  our  view  by  quoting  the  testimony  of 
Talbott.  given  on  a  former  hearing.  We 
agree  with  the  learned  counsel  for  the  appel- 
lant that  the  statements  of  Talbott  on  tlie 
former  hearing  ought  to  be  considered  with 
those  given  upon  the  trial  of  this  suit;  but 
in  considering  them  we  bear  in  mind  that 
there  is  no  contention  or  insinuation  by  the- 
appellant  that  Talbott  has  testified  falsely. 
The  lower  court  must  have  believed  that, 
in  his  testimony,  he  tried  to  hold  hard  to- 
the  truth;  and  we  shall  treat  his  several 
statements  as  complementary  of  one  another. 
The  salient  points  are  conspicuously  and 
uniformly  brought  out, — namely,  the  actual 
and  perilous  sickness  of  Judge  Davis,  and 
the  actual  and  manual  delivery  of  the  certifi- 
cates to  Andy  by  way  of  gift.  The  assur- 
ances were  then  made  by  Talbott  and  Andy 
to  Judge  Davis  that  he  was  not  so  ill  as  he 
thought  himself.  Thereupon  Judge  Davis, 
not  wishing  to  dwell  upon  so  painful  a  sub- 
ject as  death,  and  to  parry  further  reference 
to  his  physical  condition,  expressed  the 
possibility  of  being  killed  in  a  railroad  ac- 
cident, and  added,  "If  I  don't  come  back,  or 
anything  happens  to  me  I  want  you  to  have 
that."  Then  followed  the  further  statements 
by  Judge  Davis  to  the  effect  that  he  could 
not  expect  to  recover  from  his  disease.  This 
must  have  been  the  exact  situation  at  the 
interview,  for  Talbott  expressly  says  the 
way  that  Judge  Davis  came  to  make  the  re- 
mark about  the  train  jumping  the  track  and 
killing  him  was  because  he  and  Andy  tried 
to  "brace  Him  up,  make  him  think  he  was- 
not  so  bad  off,  you  know,"  and  after  that 
remark  Judge  Davis  said  the  train  might 
jump  the  track.  This  statement  of  Talbott 's, 
that  the  remarks  of  Judge  Davis  were  not 
made  until  after  the  tradition  of  the  cer- 
tificates themselves,  is  of  importance,  and 
greatly  strengthens  our  opinion  that  there 
were  no  qualifications  to  the  gift,  other  thaa. 
those  inherent  in  all  gifts  catisa  mof'tis,  and 
that  the  donor  intend^  none  other  to  be  at- 
tached. It  must  never  be  forgotten  that, 
just  before  the  judge  made  any  remarks,  he 
had  delivered  the  certificates,  without  any 
words  of  qualification,  and  this  act  properly 
aids  us  in  interpreting  the  meaning  of  the 
donor  in  his  subsequent  words.  Thornton, 
Gifts,  p.  122.  The  stock  certificates  had 
been  delivered.  The  intention  of  Judge- 
Davis  was  executed.  If  Andy  and  Talbott 
had  prepared  to  leave  the  room  at  once,  would 
Judge  Davis  have  said  anything  more  about 
the  gift?*  We  think  not.  Or  if,  remaining, 
they  had  made  no  reference  whatsoever,  after 
the  tradition,  to  his  physical  condition,    is. 
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it  Dot  reasonable  to  say  that  no  other  word 
would  have  been  spoken  on  the  subject  of 
the  gift  by  the  donor  himself?  We  think 
so.  The  very  fact  tliat  the  statements  were 
not  called  out  except  by  way  of  response  to 
the  remarks  of  Andy  and  Talbott,  in  the 
li^'ht  of  what  Judge  Davis  had  done  before^ 
makes  them  but  explanations  of  the  reason 
why  the  donor  had  given  the  certificates  to 
his  nephew  at  that  particular  time.  This 
construction  of  the  remarks  of  Jud^e  Davis, 
after  the  certificates  had  been  delivered,  is 
not  only  consistent  with  the  prior  acts  and 
statements  of  the  donor  at  the  moment  of 
the  delivery  and  gift  itself,  but  is  in  strict 
accord  with  his  intention,  as  manifested  by 
.repeated  prior  declarations  to  friends.  But, 
if  we  are  in  error  in  that  reasoning,  let  us 
follow  the  theory  of  appellant's  counsel, 
and  consider  all  the  acts  and  the  conversa- 
tion together,  as  forming  essential  and  in- 
separable parts  of  the  acts  of  delivery.  To 
proceed,  then  :  Suppose  the  donor  hail  said, 
at  the  time  he  banded  the  certificates  over, 
**I  always  intended  that  for  you.  I  waiit 
you  to  take  it,"  and  then  added,  *^If  I  don't 
come  back  I  want  you  to  have  that.  I  am 
an  old  man  and  cannot  expect  to  recover,  "— 
then  appellant's  argument  that  the  condition 
of  death  while  away  at  Tacoma  was  attached 
to  the  gift  wnuld  have  been  of  force,  and  a 
return  might,  ipw  facto,  have  operated  as  a 
revocation  of  the  gift.  We  here  remark  that 
we  attach  no  significance  to  any  fear  on  the 
decedent's  part  of  being  killed  by  a  railroad 
.accident.  That  idea  is,  in  our  judgment, 
incompatible  with  the  evidence  of  every  act 
and  word  and  thought  of  the  donor  at  the  time 
of  the  delivery  of  the  certificates.  Death 
from  his  illness  was  the  only  current  of  his 
thoughts. 

But  the  forc&roing  line  of  reasoning  cannot 
be  pursued  without  departure  from  appel- 
lant's theory,  because  it  eliminates  another 
4ind  material  part  of  th3  statement  of  the 
decedent,  namely,  the  alternative  condition, 
**or  if  anything  happens,  I  want  you  to  have 
that."  Let  us,  therefore,  take  up  this  fur- 
ther qualification,  and,  by  adding  it  on, 
we  have  these  words:  "1  have  always  in- 
tended that  for  you,  and  I  want  you  to  take 
It.  If  I  do  not  come  back,  or  anything  hap- 
pens, I  want  you  to  have  that.  I  am  an  old 
man,  and  cannot  expect  to  recover,"  Con- 
sidered with  the  act  of  delivery  of  the  cer- 
tificates, we  find  that  the  gift  was  not  lim- 
ited to  the  event  of  death  on  his  trip,  only, 
but  comprehended  death  at  any  time  in  the 
near  future. 

Now,  if  we  put  the  several  whole  sentences 
together,  and  connect  them  exactly  with  the 
delivery,  we  have  this  condition  of  testimony: 

Judge  Davis:  "*!  have  always  intended 
that  for  you,  now  take  it. "  The  certificates 
are  handed  over. 

Talbott:  "You  are  not  so  bad  off  as  you 
think." 

Judge  Davis:  "I  don't  know  whether  I 
will  ever  come  back  or  not.  There  may  be 
^n  accident  on  the  railroad.  If  I  don't  come 
back,  or  anything  happens.  I  want  you  to 
^ave  that.  I  am  an  old  man,  and  there  is 
<no  telling.  I  can't  stand  what  I  used  to. 
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I  don't  think  I  can  get  over  this  disease. 
I  can't  fltand  it.  1  am  too  old.  I  can't  ex- 
pect it. " 

Talbott:  **  We  think  you  will  come  back, 
and  that  you  will  live  ten  or  fifteen  years." 

There  we  have  one  portion  of  the  sentence, 
**  If  I  don't  come  back,  or  anything  happens, " 
imposing  conditions  of  death  before  a  return 
from  Tacoma,  and  the  succeeding  and  last 
portion  expressly  without  conditions  what- 
soever pertaining  to  the  particular  journey 
about  to  be  l)egun.  Here  the  argument  of 
appellant  must  be  that  the  qualification  or 
limitation  placed  upon  the  first  portion  of 
the  sentence  governs  the  latter  as  well.  If 
this  be  correct,  we  render  the  latter  portion 
ot  the  sentence,  namely,  the  words,  **or  if 
anything  happens  I  want  you  to  have  that," 
entirely  superfluous  and  meaningless.  They 
are  ignored.  But,  if  they  were  meaningless, 
why  did  the  donor  express  them?  Surely, 
if  everything  said  is  part  of  the  gift,  no  con- 
struction can  be  accurate  which  would  omit 
to  give  some  effect  to  these  latter  words,  as 
well  as  to  all  others.  The  only  way  to  do  so 
is  to  interpret  the  whole  sentence  by  the  light 
of  all  else  done  and  said,  before  and  after- 
wards. Doing  this,  the  donor  said  :  "Take 
this  stock,  iliave  always  intended  to  give 
it  to  you,  and  now  I  will  do  it.  I  believe 
I  am  a  dying  man.  I  have  but  little  hope 
of  recovery.  If  I  do  not  live  to  come  back, 
or  if  I  die  soon,  then  this  stock  is  absolutely 
yours. " 

We  cannot  say  by  which  process  of  rea- 
soning the  district  court  was  moved  to  adopt 
its  primary  conclusion  that  Judge  Davis 
intended  a  gift  causa  tjwrtis,  at  the  interview 
on  the  night  before  his  departure  for  Taco- 
ma. The  first  view,  in  our  opinion,  is  cor- 
rect, and  we  adopt  it ;  but  both  analysis  of 
all  that  was  said  and  done  lead  to  the  same 
logical  deduction.  Bach  is  built  upon  the 
firm  and  unshaken  evidential  foundation  of 
an  oft- repeated  intent  of  the  donor  to  give 
the  bank,  some  day,  to  Andy,  and  upon  that 
other  and  most  convincing  act,  the  manual 
delivery  of  the  certificates  by  Jud^e  Davis 
while  in  a  condition  of  health  which  clearly 
evinced  his  apprehension  of  speedy  death. 
We  cannot  find,  in  our  consideration  of  the 
case  up  to  this  point,  substantial  support 
for  the  argument  that,  by  any  words  or  acts 
of  the  donor,  prior  to  his  departure  for  Ta- 
coma, he  intended  the  gift  to  be  dependent 
only  upon  his  failure  to  return  to  Butte ; 
for,  no  matter  what  refinements  may  be  given 
to  the  language  of  the  donor,  no  force  of 
speech  at  this  time  can  overcome  the  fact 
that  the  donor,  sagacious  and  close  man  that 
he  was.  parted  with  the  certificates.  Prob- 
ably, too,  Talbott's  language  was  not.  at 
the  first  hearing  (which  was  not  a  trial  of 
the  ownership  of  the  stock),  precise  in  its 
details  of  the  occurrence,  for  he  says  that 
he  does  not  see  any  substantial  difference 
between  what  he  said  at  that  time  and  upon 
the  trial  of  this  case.  But,  assuming  that 
what  he  said  on  each  trial  was  an  exact  state- 
ment, we  certainly  cannot  now  say  that  the 
district  court  was  not  warranted  in  its  ^con- 
clusion that  the  donor  intended  to  give  the 
stock  to  the  donee  at  the  time  of  the  delivery 
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thereof.  The  finding,  therefore*  to  that 
•effect,  must  be  sustained,  unless  subsequent 
•events,  by  themselves  or  in  connection  with 
preceding  affairs,  overthrow  the  finding,  or 
the  law  will  not  permit  it  to  stand. 

The  appellant  opens  his  exhaustive  argu- 
ment with  references  to  the  early  English 
text-writers  and  their  definitions  of  gifts 
■cawta  mortis.  We  will  therefore  go  further 
back  than  he  does,  and  briefiy  examine  the 
law.  to  determine  whether  his  primary  in- 
ferences are  sound.  If  we  revert  to  the  In- 
stitutes of  Justinian,  published  a.  d.  ^'Slf 
(Imperatoris  Justiniani  Institutiones,  bv  J. 
B.  Moyle),  we  find  the  first  definition  of  the 
-essential  conditions  of  a  donatio  mortis  causa, 
■as  a  primary  source  of  the  meaning  adopted 
in  the  common- law  reports  of  England,  and 
in  the  decisions  of  many  of  our  own  most 
learned  courts.  Omitting  the  Latin  text, 
and  accepting  the  translation  of  Professor 
Hammond  (Sandars'  Justinian,  p.  218),  we 
find  :  •*  A  donation  mortis  causa  is  that  which 
is  made  to  meet  the  case  of  death,  as  when 
anything  is  given  upon  condition  tliat,  if 
■any  fatal  accident  befalls  the  donor,  the  per- 
son to  whom  it  is  given  shall  have  it  as  his 
own;  but,  if  the  donor  should  survive,  or 
if  he  should  repent  of  having  made  the  gift, 
or  if  the  person  to  whom  it  has  been  given 
43hould  die  before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given.  These 
donations  mortis  causa  are  now  placed  ex- 
actly ou  the  footing  of  legacies.  It  was 
much  doubted  by  the  jurists  whether  they 
ought  to  be  considered  as  a  gift  or  as  a  leg- 
acy, partaking  as  they  did,  in  some  respects, 
of  the  nature  of  both ;  and  some  were  of 
opinion  that  they  belonged  to  the  one  head, 
and  others  that  they  belonged  to  the  other. 
We  have  decided,  by  a  constitution,  that 
they  shall  be  in  almost  every  respect  reckoned 
among  legacies,  and  shall  be  made  in  accor- 
dance with  the  forms  our  Constitution  pro- 
vides. In  short,  it  is  a  don&iion  moi'tis  causa 
when  the  donor  wishes  that  the  thing  given 
should  belong  to  himself  rather  than  to  the 
person  to  whom  he  gives  it,  and  to  that  per- 
son rather  than  to  his  own  heir. "  The  origi- 
nal text  adds  a  line  illustrating  gifts  catisa 
mortis  by  reference  to  the  Odyssey  of  Homer, 
where  Telemachus  makes  presents  to  Piraeus 
if  he  be  killed.  Sandars  then  proceeds  to 
-elaborate  the  text  as  follows:  "There  are 
two  essential  conditions  of  a  donatio  mortis 
rausa:  It  must  be  made  with  a  view  of 
meeting  the  case  of  death ;  it  must  be  made 
to  take  effect  only  if  death  occurs,  and  so 
as  to  be  revocable  at  any  time  previous,  and 
to  fail  if  the  recipient  died  before  the  giver. 
The  donor  mii;ht,  however,  at  his  pleasure, 
alter  the  character  of  the  gift,  making  it 
irrevocable,  but  It  was  always  dependent  on 
the  recipient  outliving  the  donor.  .  .  . 
It  might  be  made  conditional  upon  death  in 
two  ways.  The  donor  might  say,  *l  hand 
you  over  my  horse,  but  the  gift  is  only  to 
be  complete  if  I  die  in  this  enterprise.  *  Or 
he  might  say,  *I  give  you  my  horse.  If  I 
survive  this  enterprise  you  are  to  give  it  back 
to  me. '  In  the  latter  method,  the  delivery 
of  the  thintr  is  made  at  once,  subject  to  a 
•conditional  "redelivery.  In  the  former  the 
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delivery  is  made  conditional.  .  .  .  If  the 
gift  was  made  In  the  first  of  the  two  ways 
above  mentioned,  although  there  was  de- 
livery, yet  the  thing  was  only  acquired  on 
the  death  of  the  donor,  and,  the  donor  not 
having  ceased  to  be  domtnvs,  could  there- 
fore, if  he  revoked  the  gift,  bring  a  real  ac- 
tion to  reclaim  the  thing  handed  over.  If  the 
gift  was  made  in  the  second  way,  the  whole 
property  passed  at  once  by  the  tradition  to 
the  recipient ;  and  as,  in  the  older  and  stricter 
law,  the  dominium  passed  absolutely  when 
it  passed  at  all,  the  property  in  the  thing 
could  not  revert  to  the  donor  merely  by  the 
condition  having  been  accomplished.  He 
would  only  have  a  personal  action  against 
the  recipient  to  compel  him  to  give  the  value 
of  the  tning,  if  he  did  not  choose  to  give 
back  the  thing  itself.  The  later  jurists  seem, 
however,  to  consider  that  the  dominium  re- 
verted ipso  jure,  and  that  the  donor  could 
bring  a  real  action  for  the  thing  itself.** 
Page  219.  In  these  definitions  it  is  to  be 
observed  that  the  distinction  between  con- 
ditions precedent  and  subsequent  is  not  as 
closely  drawn,  as  the  test  of  whether  the 
gift  may  be  upheld,  as  by  some  modern  au- 
thorities. Such  gift^  were  regarded  as 
standing  "  midway  between  legacies  and  gifts 
inter  viws.  In  that  it  consists  in  a  present 
act  of  bounty,  it  differs  from  a  legacy,  which 
confers  no  right  whatever  on  the  legatee  until 
the  testator  is  dead,  and  his  heir  has  accepted 
the  inheritance.  Here  if  the  donee  outl  i  ves  the 
donor,  the  thing  given  never  goes  to  the 
heirs  at  all.  It  differs  from  the  latter  in 
being  absolutely  perfected  only  by  the 
donor's  decease.  The  gift  may  be  made  so 
conditional  on  that  event  that  the  property 
in  the  gift  does  not  pass  to  the  donee  until 
its  occurrence.  In  the  meanwhile  he  has 
only  its  use  and  enjoyment.  Or  the  property 
may  pass  at  once,  subject  to  the  understand- 
ing that  it  is  to  revert  to  the  donor  in  case 
of  his  provinff  the  better  life."  Moyle's 
Comments  on  Justinian's  Definitions,  p.  222, 
note  1. 

Inasmuch  as  the  appellant  founds  his  dis- 
cuhsion  of  the  description  and  nature  of  do- 
nationes  causa  mortis  upon  Swinburne,  who 
wrote  in  the  latter  part  of  the  sixteenth  cen- 
tury upon  the  Civil  Law,  we  give  that  com- 
mentator's definition  :  "One,  when  the  giver 
is  not  terrified  with  fear  of  any  present  peril 
but  moved  with  a  general  consideration  of 
man's  mortality,  glveth  anything.  Another, 
when  the  giver  being  moved  with  imminent 
danger,  doth  so  give,  that  straightways  it  is 
made  his  to  whom  it  is  given.  The  third 
is  when  any  being  in  peril  uf  death  doth  give 
something,  but  not  so  that  it  shall  presently 
be  his  that  received  it,  but  in  case  the  giver 
do  die,"  Swinbur-.e,  Wills,  Powell's  ed. 
1803.  The  earliest  decisions,  next  after 
Swinburne's  text,  to  which  we  have  accessi- 
ble reference,  begin  with  Drury  v.  Smith,  1 
P.  Wms.  405,  where  Lord  Cowper,  in  1717. 
held  that,  where  a  testator,  in  his  last  sick- 
ness, made  a  gift,  and  the  possession  was 
transmuted  to  his  nephew,  it  must  be  upheld, 
because  "he  might  in  his  lifetime,  after  the 
making  of  his  will,  give  away  any  part  of 
his  estate  absolutely,  and  by  the  same  rea- 
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SOD  might,  notwitbstaDdiDg  the  will,  give 
away  any  part  thereof  conditionally,  and 
this  giftl)eing  so  fully  proved,  **  was  held 
to  be  a  donatio  mortis  causa.  That  a  delivery 
has  always  been  held  necessary  in  England 
is  also  sustained  by  fMwson  v.  Lawson,  Id. 
441.  where  a  gift  was  made  by  a  husband, 
in  his  last  sickness,  to  his  wife  of  a  purse 
with  money  in  it.  Miller  v.  Miller,  H  P. 
Wms.  <556.  Just  before  death  the  testator 
called  to  his  servant  lo  reach  him  his  pocket- 
book,  took  thereout  two  bank  notes  for  £300 
each,  and  another  note  for  £100,  being  a 
cash  note,  or  payable  to  bearer,  all  of  which 
notes  he  ordered  his  servant  to  deliver  to 
his  wife,  who  was  present.  Afterwards  the 
testator,  by  word  of  mouth,  save  her  his 
coach  and  horses.  The  gift  of  the  £600  notes 
was  sustained  upon  the  ground  that  the  party 
was  in  his  last  sickness,  and  that  they  were 
delivered.  The  next  case,  and  what  mav  be 
termed  a  leading  one  in  England,  was  Lord 
Hardwicke's  opinion,  in  1752,  in  Ward  v. 
Turner,  2  Ves.  Sr.  481.  It  cited  the  last  two 
cases  just  above  referred  to,  sustaining;  the 
doctrine  that  there  must  be  an  actual  de- 
livery. The  deductions  from  the  discussion 
in  that  case  are  well  sumn.ed  up  by  an  En- 
glish writer  (Shearwood)  in  an  Elementary 
Outline  of  the  Principles  of  Equity.  He 
says*  that  Lord  Hardwicke  decided  that  a  gift 
of  this  description,  in  order  to  be  valid,  must 
be  made:  (1)  In  such  a  state  of  illness  or 
expectation  of  death  as  would  warrant  a 
supposition  that  the  gift  was  made  in  con- 
templation of  that  event.  (2)  On  condition 
that  it  is  to  become  absolute  only  upon  the 
event  of  the  donor's  death.  It  follows  from 
this  that  it  is  a  gift  revocable  during  the 
donor's  lifetime.  (8)  There  must  be  actual 
delivery. 

Advancing,  next,  to  the  time  of  Black- 
stone,  that  commentator  treats  this  species 
of  gift  as  "* another  deathbed  disposition  of 
property,"  and  thus  defines  it:  **And  that 
IS.  when  a  person,  in  his  last  sickness,  ap- 
prehending his  dissolution  near,  delivers  or 
causes  to  he  delivered  to  another  the  posses- 
sion of  any  personal  goods,  under  which  have 
been  included  bonds  and  bills  drawn  by  the 
deceased  upon  his  banker,  to  keep  in  case  of 
his  decease.  This  gift,  if  the  donor  dies, 
needs  not  the  assent  of  his  executor ;  yet  it 
shall  not  prevail  against  creditors,  and  is 
accompanied  with  this  implied  trust,  that, 
if  the  donor  lives,  the  property  thereof  shall 
revert  to  himself,  being  only  given  in  con- 
templation of  death,  or  causa  mortis.  This 
method  of  donation  might  have  subsisted  in 
a  state  of  nature,  being  always  accompanied 
with  delivery  of  actual  possession,  and  so 
far  differs  from  a  testamentary  disposition; 
but  seems  to  have  been  handed  to  us  from 
the  civil  lawyers,  who  themselves  borrowed 
it  from  the  Greeks."  Ham.  Bl,  Com.  p. 
771.  U  TaU  V.  Bilbert,  2  Ves.  Jr.  Ill,  Lord 
Loughborough,  in  1798.  discussed  the  de- 
livery essential  to  sustain  a  donatio  mortis 
causa,  and  disapproves  of  the  definitions  of 
Swinburne  heretofore  referred  to.  He  treats 
them  as  only  references  to  different  texts  of 
the  civil  law,  and  says  that  Swinburne,  in 
his  definitions,  **ls  coupling  the  description 
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of  a  legacy  with  a  very  short  text  of  the 
civil  law,  and  there  is  a  perplexity  In  it." 
He  further  says  that  the  first  two  definitions, 
of  Swinburne  the  second  of  which  the  ap- 
pellant in  this  case  relies  upon,  are  clearly 
mere  donations.  He  then  discusses  the  booka 
of  Justinian,  and  says  that  Swinburne  ougut 
to  have  looked  a  little  further,  and  he  would 
have  found  a  history  by  Justinian  of  the  con- 
tests upon  the  subject  of  gifts.  The  exact 
text  from  Justinian,  from  which  Professor 
Hammond  has  worked  his  translation,  as 
civen  above,  is  quoted  in  full  by  Lord 
Loughborough,  who  thus  approves :  **  There 
it  is  clearly  and  correctly  defined,  that  it  had 
in  effect  the  nature  of  a  legacy,  was  liable 
to  debts,  and  that  it  was  only  a  gift  upon 
survivorship ;  and  the  danger  of  suffering 
these  gifts  to  be  taken  loosely  occasioned, 
at  the  same  time  with  the  passage  I  have- 
read,  an  ordinance  by  the  Emperor,  that  it 
should  be  in  writing,  with  five  witnesses." 
He  then  refers  to  Ward  v.  Turtier,  and  con- 
curs with  the  reasoning  that  tliere  must  be 
some  delivery  of  the  property.  We  cite 
this  case,  having  had  access  to  the  same  and 
studied  it  with  much  care,  to  demonstrate 
that  that  portion  of  Swinburne's  definition 
upon  which  the  appellant  relies  has  not  met 
with  approval  by  the  most  learned  judges 
in  England  since  Swinburne  wrote.  Powell 
in  his  comments  and  annotations  to  Swin- 
burne's text  also  says:  "The  two  first  in- 
stances .  .  .  are  simple  gifts,  th^  latter 
only  applies  to  tlie  donatio  causa  mortis  and 
is  better  described  or  defined  in  lege  27.  and 
in  Justin.  Inst,  title  7,  De  donationihus."^ 
See  note  to  Powell's  Swinburne,  Wills, 
p.  54,  pt.  1.  Roper  on  Legacies  approves  of 
the  criticisms  of  Swinburne  by  Lough- 
borough in  Tate  v.  Jlilbert,  and  unequivo- 
cally states  in  his  text  that "  it  appears,  upon 
consideration  of  the  before- mentioned  tlefi- 
nitions  (Swinburne's),  that  the  third  alone 
is  the  propeV  donatio  mortis  causa;  the  other 
two  being  nothing  else  than  pure  irrevoca- 
ble gifts  intei'  viros."  1  Uoper.  Legacies, 
chap.  1.  Other  English  writers  have  followed 
Justinian's  definition,  with  the  qualification, 
recognized  by  Lord  Hardwicke  in  Ward  v. 
Turner,  that  a  del  i  very  was  essential .  Spence 
on  Equitable  Jurisdiction,  in  1846,  called  a 
donatio  causa  mortis  a  disposition  of  property 
"  when  a  person  in  his  sickness,  apprehending 
his  dissolution  near,  delivers  or  causes  to  be- 
del ivered,  any  personal  goods  or  chattels  to 
another,  or  puts  the  physical  means  of  do- 
minion over  them  into  "his  power,  to  keep- 
them  for  himself  or  for  some  one  else,  in  case 
of  the  donor's  decease.  .  .  .  In  the  event 
of  the  donor  recovering,  the  property  reverts 
to  him.  If  the  donor^die,  the  property  be- 
longs to  the  donee  without  the  assent  of  the 
executor,  though  not  as  against  creditors." 
1  Spence,  Eq.  Jur.  p.  196.  Wms.  Exrs. 
(page  887,  chap.  2,  ciS  4)  briefly  summarizes- 
the  attributes  of  a  donatio  nurrtis  causa  as 
follows:  "First,  the  gift  must  be  with  a. 
view  to  the  donor's  death  ;  second,  it  must  be 
conditioned  to  take  effect  only  on  the  death 
of  the  donor  by  his  existing  disorder :  third, 
there  must  be  a  delivery  of  the  subject  of  the 
donation. " 
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In  America,  commeotators.  In  their  defini- 
tions, have  followed  in  the  line  of  the  mother 
■country.  Kent  says  that  such  gifts  are  condi- 
tional, like  legacies,  and  it  Is  essential  to 
them  that  the  donor  make  them  in  his  last 
illness,  or  in  contemplation  and  in  expecta- 
tion of  death,  and  that  there  must  be  a  de- 
livery. A  gift  inter  vivos  was  irrevocable ; 
but  a  gift  causa  mortis  was  conditional  and 
revocable.  2  Kent,  Cora.  p.  444.  Judge 
8tory  says  such  a  gift  is  properly  "a  gift  of 
personal  property,  by  a  party  who  is  in  peril 
of  death,  upon  condition  that  it  shall  pres- 
ently belong  to  the  donee  in  case  the  donor 
shall  die,  but  not  otherwise.  To  give  it 
effect  there  must  be  a  delivery  of  it  by  the 
donor,  and  it  is  subject  to  be  aefeated  by  his 
subsequent  personal  revocation,  or  by  his 
recovery  or  escape  from  the  impending  peril 
of  death.  If  no  event  happens  which  revokes 
it,  the  title  of  the  donee  is  deemed  to  be 
directly  derived  from  the  donor  in  his  life- 
time, and  therefore  in  no  sense  is  it  a  testa- 
mentary act. "  Story,  Eq.  Jur.  §  606.  The 
•supreme  court  of  Connecticut,  many  years 
ago,  defined  these  gifts  as  follows:  ''That 
species  of  donation  is  derived  wholly  from 
the  civil  law,  and  is  where  a  person,  in  his 
last  sickness,  apprehending  his  dissolution 
near,  delivers  to  another  personal  property, 
under  which  have  been  included  bonds  pay- 
able to  the  donor  and  bank  bills,  to  keep  in 
case  of  the  donor's  death.  Three  requisites 
are  necessary  to  constitute  a  gift  of  this  sort. 
(1)  It  must  be  made  by  the  donor,  in  con- 
templation of  the  conceived  approach  of 
death.  (2)  It  must  be  given  to  take  effect 
•only  in  case  the  donor  dies.  (3)  And  there 
must  be  a  delivery  of  the  subject  of  the  dona- 
tion. It  is  essential  that  the  condition  of  its 
not  passing  while  the  donor  lives  be  included 
•otherwise  it  will  be  a  donation  of  another 
kind,  namely,  a  donatio  inter  vivos.  It  dif- 
fers from  the  latter  in  several  respects,  in 
which  it  resembles  a  legacy.  It  is  ambula- 
tory, incomplete,  and  revocable  during  the 
donor's  1  ife.  The  revocation  may  be  effected, 
either  by  the  recovery  of  the  donor  from  his 
disorder,  or  by  taking  back  the  oossession  of 
the  property.  It  can  be  made  to  the  wife  of 
the  donor.  On  the  other  hand,  it  differs  from 
a  legacy  in  several  particulars.  The  claim 
need  not  be  proved  m  a  court  of  probate. 
The  title  of  the  donee  becomes,  by  relation, 
-complete  and  absolute  from  the  time  of  the 
delivery.  No  consent  or  other  act,  on  the 
part  of  the  executor  or  administrator,  is 
necessary  to  perfect  the  title  of  the  donee. 
It  is  a  claim  against  the  executor ;  a  legacy 
is  a  claim  from  the  executor."  Raymond  v. 
Sellick,  10  Conn.  484.  Without  reviewing 
in  detail  the  definitions  of  many  more  Amer- 
ican writers,  we  find  that  the  general  re- 
quirements, as  laid  down  by  Williams  on 
Executors,  succinctly  state  the  law.  Of 
modern  American  commentators,  certainly 
none  are  more  perspicuous  or  intelligible  in 
their  definitions  than  Pomeroy,  who  sums  up 
the  discussion  in  the  following  words:  **A 
gift  absolute  in  form  made  by  the  donor  in 
anticipation  of  his  speedy  death,  and  intended 
to  take  effect  and  operate  as  a  transfer  of  the 
title  upon,  and  only  upon,  the  happening  of 
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the  donor's  death.  Between  the  time  when 
the  gift  is  made  and  the  article  donated  is 
delivered,  and  the  time  when  the  donor  dies, 
the  donation  is  wholly  inchoate  and  condi- 
tional ;  the  property  remains  in  the  donor 
awaiting  the  time  of  his  death  and  passes  to 
the  donee  when  the  death,  in  anticipation  of 
which  the  gift  was  made,  happens,  unless  the 
donation  has  in  the  meantime  been  revoked 
by  the  donor;  the  donee  thus  becomes  a 
trustee  for  the  donor  with  respect  to  the  art- 
icle delivered  into  his  possession  until  the 
fift  is  made  perfect  by"  the  donor's  death, 
he  gift  must  be  absolute,  with  the  excep- 
tion of  the  condition,  inherent  in  its  nature, 
depending  upon  the  donor's  death,  as  above 
described,  and  a  delivery  of  the  article  do- 
nated is  a  necessary  element ;  but  it  is  sub- 
ject to  revocation  by  the  act  of  the  donor 
prior  to  death,  and  is  completely  revoked 
by  the  donor's  recovery  from  the  sickness  or 
escape  from  the  danger  in  view  of  which  it 
was  made."  8  Pom.  Eq.  Jur.  2d  ed.  ^  1146. 
See  also  2  Beach.  Mod.  Eq.  Jur.  §  1061; 
Orymes  v.  Hone,  49  N.  Y.  21,  10  Am.  Rep. 
313 ;  Michener  v.  Bale,  23  Pa.  68  ;  Story,  Eq. 
Jur.  pp.  599,  604 ;  2  Schouler,  Pers.  Prop. 
^§  135.  188 ;  Thornton,  Gifts,  ^  21 ;  Cros- 
well,  Exrs.  &  Adnu^.  §  620. 

In  Baslut  v.  Ha^U,  107  U.  8.  602,  27  L. 
ed  500,  relied  upon  by  the  appellant,  it 
was  said  ^  that  a  donatio  causa  mortis  must 
be  completely  executed,  precisely  as  re- 
quired in  the  case  of  gifts  inter  vivos,  sub- 
ject to  be  devested  by  the  happening  of  any 
of  the  conditions  subsequent, — that  is,  upon 
actual  revocation  by  the  donor,  or  by  the  do- 
nor's surviving  the  apprehended  peril, or  out- 
living the  donee,"  etc.  "On  the  other  hand, 
if  the  gift  does  not  take  effect  as  an  executed 
and  complete  transfer  to  the  donee  of  posses- 
sion and  title,  either  legal  or  equitable, 
during  the  life  of  the  donor,  it  is  a  testa- 
mentary disposition,"  etc. 

Reverting  to  the  appellant's  theory  of  the 
evidence  in  this  case,  if  this  definition  of 
Justice  Matthews  was  meant  to  exactly  con- 
form with  Swinburne's  second  definition  and 
rejects  all  gifts  where  a  donor  with  intent  to 
make  a  gift  causa  mortis,  delivers  the  prop- 
erty, ana  surrenders  the  possession  and  con- 
trol of  the  subject-matter  of  the  gift,  with  a 
statement,  such  as  the  donor  used  in  this 
case,  to  the  effect  that,  if  he  died,  he  wanted 
the  donee  to  have  the  property  delivered,  then 
there  has  been  a  contraction  of  the  generally 
accepted  common- law  rule  that  a  gift  causa 
mortis  could  be  made  by  present  delivery, 
yet  conditioned  upon  the  death  of  the  donor. 
But  it  was  not  so  decided  upon  the  facts  of 
that  case,  and  we  doubt  whether  the  defini- 
tion quoted  conflicts  with  Pomeroy 's,  when 
the  words  used  are  measured  by  their  strict 
applicability  to  the  whole  subject,  and  its 
nature,  under  consideration,  and  the  inherent 
qualifications  inseparably  attached  to  all 
gifts  causa  mortis.  We  tielieve  we  are  ac- 
curate in  this  last  comment  upon  the  opinion 
of  Justice  Matthews.  We  have  examined 
the  particular  case  upon  which  the  reasoning 
of  that  opinion  is  laid, — a  decision  of  the 
supreme  court  of  Tennessee,  made  In  1867. 
Oass  V.  Simpson,  4  Coldw.  288.     The  Ten- 
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Dessee   case   was   this:    The  decedent   was 
obliged  to  leave  Tennessee  to  avoid  the  opera- 
tions of   the   Rebel  conscription  laws,  and 
went  to  Kentucky,  where  he  died,  at  Louis- 
ville, in    18fi3.     Before   leaving  Tennessee, 
in  1862,  he  placed   in   the   hands  of   Mary 
Simpson  some  gold  and   paper  money,  to- 
gether with  notes,  receipts,  etc.,  and  stated 
to  her  at  the  time,  "If  he  never  returned,  he 
wanted  it  all  to  be  given  to  her  son,  George 
M.  Simpson,"  who  was  at  that  time  a  minor; 
and  on  the  day  he  left   he  stated   to  others 
that,  if  he  never  returned  he  wanted  "little 
George"  to  have  what  he  had  left  in  respond- 
ent's hands.     The  defendants  contended  that 
the  facts  constituted   a  valid    donatio  causa 
rtwTtU  of  all    the  effects  and   money.     The 
court,  by  Justice  Hawkins,  after  taking  up 
the  definition   of   Swinburne,  speaks  of  the 
contest  which  arose  at  an  early  day  as  to  the 
real  nature  of  gifts  causa  mortis^  and  expressly 
recognized  that  a  gift  causa  mt^tis  is  a  con- 
ditional   gift,  dependent   upon    the  contin- 
gency of  expected  death,  which  need  not  be 
expressed   or  specified    by   the  donor;  and, 
after  applying  this  principle  to  the  facts  in 
the  case,  ft  was  held  that  a   valid   donation 
causa  mortis  existed  in  favor  of  George  Simp- 
son.    A  part  of  this  discussion   of  the  su- 
preme court  of  Tennessee  is  quoted  verbatim 
by  Justice  3Iatthews  as  the   foundation   for 
his  subsequent  deductions.     After  taking  up 
another   part  of   the   opinion,  to   the  effect 
that  delivery  was  essential,  he  says  that  "a 
view  of  the  entire  passage  leaves  no  room  to 
doubt  its  meaning,  that  a  donatio  mortis  causa 
must  be  completely   executed,  precisely   as 
required  in  the  case  ot  gifts  inter  vivos,  sub- 
ject to  be  devested  by  the  happening  of  any 
of  the  conditions  subsequent, — that  is,  upon 
actual  revocation  by   the  donor,  or   by   the 
donor's  surviving  the  apprehended  peril  or 
outliving  the  donee,  or   by   the  occurrence 
of  a  deficiency  of  assets  necessary  to  pay  the 
debts  of  the  deceased  donor.     These  condi- 
tions are  the  only  qualifications  that  distin- 
guish gifts  mortis  causa  and  inter  tivos.     On 
the  other  hand,  if  the  gift  does  not  take  effect 
as  an  executed  and  complete  transfer  to  the 
donee  of  possession  and  title,  either  legal  or 
equitable,  during   the  life   of  the  donor,  it 
is  a  testamentary  disposition,  good  only  if 
made  and  proved  as  a  will. "    A  close  scrutiny 
of  Justice  Matthews'  deductions  would  seem, 
therefore,  to  demonstrate   that  he  did   not 
mean  to  disaffirm  the  general  doctrine  as  it 
was  enunciated   by   the   supreme    court  of 
Tennessee.    Indeed,  he  expressly  affirms  their 
meaning.     But,  if  the  appellant  is  correct, 
in  this  case,    in   his    interpretation    of   the 
definition  of  Justice  Matthews,  that  distin- 
guished jurist  has  laid  down  a  rule  which, 
if  it  had  been  applied  to  the  very  case  whence 
it  was  deduced,  could   not    have  coincided 
with  the   principles   announced    tnerein   or 
with  the  conclusion  reached  by  the  Tennessee 
court.     We  therefore  cannot  believe  that  the 
United  States  Supreme  Court  intended  to  say 
that  a  gift  made  in  apprehension  of  death, 
and  where  the  donor  delivered  the  property 
to  the  donee  with  an  expression  to  the  effect 
that  the  property  was  to  belong  to  the  donee 
if  he  (the  donor)  should  die,  could  not  be 
siystained.     The  leading  English  cases   and 
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the  civil  law  are  not  very  exhaustively  ex- 
amined, in  the  opinion  of  Justice  Matthews. 
He  seems  to  have  founded  his  opinion  as  to- 
what  delivery  would  sustain  the  gift  largely 
upon  the  summarized  law  of  the  Tennessee 
case ;  but,  by  his  elaboration  of  the  doctrine 
of  the  Tennessee  case,  although  he  affirmed 
the  law  thereof,  nevertheless,  he  has  appar- 
ently laid  xlown  a  doctrine  often  invoked 
and  interpreted  to  defeat  gifts  causa  moi'tis. 
where  exactly  such  conditions  were  expressed 
by  the  donor  as  the  appellant  contends  were 
imposed  by  Judge  Davis  in  this  case,  and 
which  would  appear,  under  the  weight  of 
authority,  including  the  Tennessee  decision, 
to  but  merely  express  the  condition  which  is- 
annexed  by  law  to  every  donation  carina 
mortis.  For,  no  matter  whether  the  gift  is 
made  upon  death  or  nonrevocation  as  a  con« 
dition  precedent  or  subsequent,  upon  either 
condition  an  absolute  and  indefeasible  title 
comes  to  the  donee  only  upon  the  donor's^ 
death.  It  must  be  absolute  in  form  by  the 
donor  while  living.  It  cannot  be  absolute 
in  fact  until  his  death.  The  supreme  court 
of  Arkansas,  in  Hatcher  v.  Buford  (1895)  60 
Ark.  169,  27  L.  R.  A.  507,  referred  to  Basket 
V.  Ilassell  upon  this  point,  and  declined  to 
follow  the  usually  accepted  interpretation 
of  it.  Its  apparent  doctrine  is  also  ably 
discussed  in  Travis  on  Sales,  where  the 
author  speaks  of  the  "*  mistake"  made  bv  the 
supreme  court.  Travis,  Sales,  pp.  69  et  seq. 
But,  however  interesting  it  might  be  u> 
enter  upon  a  comparison  of  the  various  de- 
cisions, to  determine  whether  the  appellant's^* 
interpretation  of  Basket  v.  EasseU  is  correct 
or  not  upon  the  question  of  delivery,  and  to 
consider  the  divergencies  of  opinion,  we  re- 
frain from  so  doing,  because,  under  our  view 
of  the  facts  of  this  case,  the  gift  herein  was- 
delivered  within  the  rule  of  the  letter  of 
the  definition  of  that  case  as  appellant 
would  apply  it.  The  facts  of  the  case  at 
bar  so  clearly  demonstrate  that  the  delivery 
of  the  certificates  was  made  by  Judge  Davia 
in  contemplation  of  speedy  death  from  hia 
disease,  that  it  is  unnecessary  to  dwell  on 
that  feature  of  the  case.  The  prolonged  and 
dangerous  illness  of  the  donor,  his  age,  and 
the  circumstances  of  the  delivery  fullv  show 
the  expectation  of  Judge  Davis  to  die  shortly 
from  the  ailment  from  which  he  was  then 
suffering.  His  trip  to  Puget  sound  was  but 
a  desperate  fight  for  life,  or  to  prolong  the 
life  which  he  felt  he  must  soon  lose.  The 
argument  that  he  apprehended  death  from  a 
railway  accident,  as  said  before,  is  not  well 
founded,  in  our  judgment.  But,  if  it  were 
it  could  not  avail  appellant,  because  the 
decedent  also  apprehenaed  death  from  his- 
disease,  and,  inasmuch  as  he  failed  in  health 
and  died  soon  of  such  apprehended  disease.  . 
which  was  the  particular  cause  of  death  with 
especial  reference  to  which  the  delivery  was- 
made,  it  matters  not  that  he  may  also  have 
feared  death  from  other  and  insufficient 
causes.  ^'The  rule  is  that  the  donor  must 
not  recover  from  the  disease  from  which  he 
then  apprehended  death.  If  he  recovers,  the 
gift  is  void ;  if  he  does  not  recover,  and  the 
gift  is  not  revoked,  it  becomes  effectual." 
Ridden  v.  ThraU,  125  N.  Y.  672,  11  L,  R. 
A.  684 ;  OourUy  v.  Limenbigler,  51  Pa.  345 ; 


1895. 


Leybon  v.  Davis. 


UT 


LinsenbigUr  v.  OourUy,  66  Pa.  166,  94  Am. 
Dec.  51 ;  Craig  v.  Kittredge,  46  N.  H.  57 ; 
Thornton,  Gifts.  g§  23  et  seq.;  Williams  v. 
GuiU,  117  N.  Y.  848,  6  L.   R.  A.  866. 

Next,  as  to  the  important  question  of  the 
effect  of  the  delivery  of  the  certificates  of 
stock.  We  start  with  a  delivery,  and  ac- 
ceptance of  the  certificates  at  the  time  of  the 
delivery,  and  the  intention  on  Judge  Davis's 
part  to  make  a  complete  gift.  But  we  have 
this  question  :  The.  subject  of  the  gift  was 
bank  stock,  shares  in  a  national  bank,  or 
the  certificates  thereof,  without  indorsement 
or  assignment  in  writing,  and  without  trans- 
ter  on  the  books  of  the  company.  Can  na- 
tional bank  stock  be  so  transferred,  and  thus 
be  made  the  subject  of  a  valid  gift  causa 
mortiif  The  appellant  asks  a  negative  reply, 
and,  in  an  argument  displaying  creat  re- 
search and  learning,  bases  his  request  upon 
the  common  law  and  cases  construed  by  him 
to  be  within  the  reasoning  of  the  English 
adjudications.  And  here,  again,  is  a  diver- 
srency  of  opinion  between  learned  writers. 
Some  years  back  the  common  law  of  Eng- 
land, so  far  as  the  same  was  applicable  and 
of  a  general  nature,  and  not  in  conflict  with 
special  enactments  of  the  territory,  was  de- 
clared to  be  the  law,  and  was  to  be  consid- 
ered of  full  force.  But  to  determine  what 
the  common  law  is.  are  we  to  disregard  the 
expositions  by  judicial  authorities  of  our 
owil  country  upon  the  common  law  ?  Clearly 
not.  "No  one,"  said  Justice  McLean,  in 
Wheaton  v.  Peters,  83  U.  S.  8  Pet.  659,  8  L. 
ed.  1080,  "will  contend,  that  the  common 
law,  as  it  existed  in  England,  has  ever  been 
in  force,  in  all  its  provisions,  in  any  state 
in  this  Union.  It  was  adopted,  so  far  only 
as  its  principles  were  suited  to  the  condition 
of  the  colonies ;  and  from  this  circumstance 
we  see,  what  is  common  law  in  one  state, 
is  not  so  considered  in  another.  The  judi- 
cial decisions,  the  usages  and  customs  of 
the  respective  states,  must  determine  how 
far  the  common  law  has  been  introduced  and 
sanctioned  in  each." 

Upon  this  question  we  quote  from  Chief 
Justice  Shaw  in  Com.  v.  York,  9  Met.  93, 
43  Am.  Dec.  873,  who  thus  wrote  of  the 
adoption  of  the  rules  and  principles  of  the 
common  law  of  England  in  their  applica- 
bility to  our  conditions:  "As  this  is  an 
unwritten  law,  we  must  seek  for  the  evi- 
dence of  it  in  judicial  records,  precedents, 
and  decisions,  and  those  digests,  treatises,  and 
commentaries,  of  learned  and  experienced 
men,  which  have  acquired  respect  and  con- 
fidence by  long  usage  and  general  consent. 
If  we  consult  English  decisions  made  since 
the  Revolution,  it  is  not  because  they  have 
any  binding  force  as  rules,  but  because  they 
are  expositfons  of  the  rules  and  principles 
of  the  common  law,  by  men  of  great  experi- 
ence and  judgment  in  the  knowledge  ana  ap- 
plication of  the  same  laws  which  we  are  seek- 
ing to  expound.  And  if  we  read  the  digests 
and  treatises  of  reputable  authors,  published 
since  we  ceased  to  be  English  subjects,  it  is 
because  they  contain  the  authentic  records 
of  the  precedents  and  judicial  proceedings, 
which  furnish  the  evidence  of  the  common 
law.  In  like  manner,  the  decisions  of  courts 
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of  other  states,  having  the  same  common 
origin,  and  deriving  their  laws  from  the 
same  common  source,  are  valuable  and  use- 
ful in  enabling  us  the  more  clearly  to  un- 
derstand, and  the  more  fitly  to  apply  the 
rules  and  principles  of  our  own  authoritative 
code  of  laws."  The  appellant  relies  at  once 
upon  Lord  Hardwicke's  opinion  in  Ward  v. 
Turner,  Although  some  cases  and  writers 
do  not  regard  that  case  as  positively  deciding 
that  choses  in  action,  such  as  stocks,  cannot 
be  effectually  delivered  as  a  gift  causa  moitis 
without  transfer  of  the  legal  property,  yet 
it  is  generally  cited  to  that  holdin^r.  The 
property  there  delivered  was  receipts  for 
South  Sea  annuities.  We  quote,  in  part, 
from  the  chancellor's  opinion:  "Nor  does 
it  appear  to  me,  by  proof,  that  possession 
of  these  three  receipts  continued  with  Mosely 
from  the  time  they  were  given,  in  February, 
to  the  time  of  Fly's  death;  for  there  is  a 
witness  who  speaks,  that,  in  some  short  time 
before  his  death,  Fly  showed  him  these  re- 
ceipts, and  said  he  intended  them  for  his 
uncle  Mosely.  Therefore,  I  am  of  opinion, 
it  would  be  most  dani;erous  to  allow  this- 
donation  mortis  causa,  from  parol  proof  of 
delivery  of  such  receipts,  which  are  not  re- 
garded or  taken  care  of  after  acceptance; 
and  if  these  annuities  are  called  choses  in 
action,  there  is  less  reason  to  allow  of  it  in 
this  case  than  in  any  other  chose  in  action, 
because  stocks  and  annuities  are  capable  of 
a  transfer  ot  the  legal  property  by  act  of 
Parliament,  which  might  be  done  easily  ; 
and  if  the  intestate  had  such  an  aversion  to 
make  a  will  as  supposed,  he  might  have 
transferred  to  Mosely;  consequently,  this  is 
merely  legatory,  and  amounts  to  a  nuncupa- 
tive will,  and  contrary  to  the  statute  of 
frauds,  and  will  introduce  a  greater  breach 
on  that  law  than  was  ever  yet  made;  for  if 
you  take  away  the  necessity  of  delivery  of 
the  thing  given,  it  remains  merely  nuncupa- 
tive." Ward  V.  Turner,  1  White  &  T.  Lead. 
Cas.  in  Eq.  1217. 

After  the  decision  of  Ward  v.  Turner, 
throughout  the  various  cases  we  find  distinc- 
tions as  to  the  extent  to  which  Lord  Hard- 
wicke  meant  to  go  concerning  the  delivery 
of  choses  in  action.  There  is  a  review  of  the 
history  of  these  decisions  in  1  Roper  on  Leg- 
acies, pp.  10,  11,  et  seq.  But,  in  1827,  Lord 
Eldon,  under  whose  judgments  have  been 
recognized  the  expansion  of  those  principles 
of  equity  which  were  matured  in  the  time  of 
Lord  Hardwicke,  cleared  up  much  of  the 
doubt  which  had  existed  before  his  time,  and 
advanced  to  the  point  of  construction  upon 
which  has  been,  to  a  great  degree,  founded 
the  further  expansions  of  our  American 
courts.  DuJieldY.  Elms,  1  Sim.  &  Stu.  248, 
was  an  action  where  the  defendant  was  pos- 
sessed of  a  bond  for  a  certain  sum  of  money, 
and  had  also  a  mortgage,  created  by  a  deed 
of  even  date  with  the  bond,  to  secure  the 
sum  mentioned  in  the  bond,  and  he  had  an- 
other mortgage  for  a  large  sum.  The  second 
mortgage  wai-  dated  November  8,  1820.  It 
recited  that  £80,000  had  been  advanced  upon 
mortgage  by  Si*-  Sandys  to  the  prior  mort- 
gagees, and  further  secured  by  a  bond,  and\ 
a  judgment  recovered,    and  that  the  mort- 
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gagees  had  called  in  the  moDev.  It  was 
witnessed,  in  consideration  of  the  £30,000 
advanced  by  Elwes  to  Sandys  to  pay  off  the 
mortgage,  that  the  money  and  iudgmeut 
were  assigned,  and  certain  premises ,  were 
also  conveyed  by  mortgage  from  Sandys  to 
Elwes,  to  secure  the  £30,000.  Elwes,  when 
on  his  deathbed,  and  unable  to  write,  de- 
clared that  he  gave  the  bond  and  mortgage, 
and  the  money  secured  by  them,  to  his 
daughter.  Mrs.  Duffield.  At  the  desire  of 
Elwes  they  were  delivered  into  the  hands  of 
Mrs.  DufHeld.  The  vice  chancellor  decided 
that  the  gift  was  not  complete,  because  the 
delivery  was  not  complete  as  a  gift  intei' 
tivot.  But,  in  the  House  of  Lords.  Lord  El- 
don,  after  citing  the  authorities,  observed  : 
**Lord  Hardwicke  is  clearly  of  opinion  that 
the  delivery  of  a  bond  as  a  specialty  would 
do;  and  if,  then,  the  debt  is  well  given  by 
the  delivery  of  the  bond,  the  next  question 
is,  What  are  we  to  do  with  the  other  secu 
Titles  which  are,  or  not,  delivered  over?  In 
the  present  case  the  bond,  the  assignment, 
the  covenant,  and  all  the  deeds  are  delivered 
over  in  such  a  manner  that  the  representa- 
tives of  the  donor  could  not  get  at  them  ;  and 
the  question  is,  whether,  considering  the 
-difference  between  an  absolute  estate  in  land 
and  a  mortgage,  the  same  principle  does  not 
apply  in  the  case  of  a  mortgage  as  in  the 
case  of  a  bond.  Upon  the  whole,  then,  I  am 
of  opinion,  that  the  delivery  of  these  securi- 
ties is  a  good  donatio  mortis  causa,  as  raising 
a  trust  by  operation  of  law,  and  that,  as  so 
raising  a  trust  by  operation  of  law,  they  are 
not  within  the  provisions  of  the  statute  of 
frauds."    Roper,  Legacies,  p.  19. 

This  celebrated  case  of  Duffield  v.  Elu>es  is 
regarded  as  the  turning  point  in  the  English 
law  of  propertv  susceptible  of  delivery,  and 
Lord  IIardwicfee*8  distinction  between  **the 
delivery  of  property  and  the  delivery  of  lis 
-evidence  has  assuredly  lost  its  point."  2 
Schouler,  Pers.  Prop.  p.  115.  Hewitt  v.  Kape 
(1868)  L.  R.  6  Eq.  198,  recognizes  the  priu- 
<;iple  that  ^  when  a  man  on  bis  deathbed  gives 
to  another  an  instrument,  such  as  a  bond  or 
promissory  note,  or  an  I.  O.  U.,  he  gives  a 
chose  in  action  and  the  delivery  of  the  in- 
strument confers  upon  the  donee  all  the  rights 
to  the  chose  in  action  arising  out  of  the  in- 
strument. "  The  court  approved  ot  the  doc- 
trine laid  down  in  Amis  v.  Witt^  33  Beav. 
^19. 

The  last  English  case  that  we  have  been 
able  to  find  is  Robson  v.  Hamilton  [1891]  2 
Oh.  559.  Joseph  Robson  bequeathed  and 
gave  to  his  nephew  Joseph  Robson  his  old 
mahogany  desk,  "  with  the  contents  thereof. " 
and  made  other  dispositions  of  his  other  prop- 
erty. The  desk  was  found  to  contain  notes, 
bankers'  deposit  receipts,  and  unindorsed 
checks  to  the  order  of  the  testator.  The 
court  sustained  the  gift  of  the  desk  with  its 
contents,  except  the  key  to  a  tin  box,  and 
adverted  upon  the  disadvantage  to  men  in 
making  beouests  of  that  kind,  and  then  said  : 
''But  in  this  case,  as  I  have  said,  I  think 
that  the  words  the  testator  has  used  are  strong 
enough,  and,  properly  construed,  ought  to 
be  held  to  include  all  the  choses  in  action. 
The  choses  In  action,  if  any  distinction  is 
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to  be  taken,  are  such  as  could  have  been 
given  by  the  testator  by  mere  delivery  as  a 
donatio  mortis  causa.  In  that  case  the  indorse- 
ment of  the  executors  would  be  required  and 
in  this  case  the  indorsement  of  the  executors 
will  also  be  required.  This  last  expression 
from  the  court  of  appeals  of  England  is  evi- 
dence of  the  development  of  the  law  in  that 
country  upon  the  subject  of  gifts  causa  mor- 
tis. It  is  only  cited  as  an  Instance  of  the 
growth  of  the  doctrine  permitting  gifts  of 
choses  in  action.  Chancellor  Kent,  about 
the  same  time  that  Ix)rd  Eldon  decided 
Duffield  V.  Elwes,  wrote  that  the  distinction 
made  by  Lord  Hardwicke  between  bonds  and 
bills  of  exchange,  promissory  notes,  and 
other  choses  in  action,  *"  seems  now  to  be 
exploded  in  this  country,  and  they  are  all 
considered  proper  subjects  of  a  valid  dona- 
tion causa  mortis  as  well  as  inter  vivos. ^  2 
Kent,  Com.  448.  One  of  the  earliest  explo- 
sions was  in  Wells  v.  Tucker,  8  Binn.  366, 
when,  in  1811.  it  was  decided  that  where 
a  bond  was  delivered  by  the  donor  in  his 
last  illness  to  his  wife,  for  the  use  of  a  third 
person,  it  was  a  good  donatio  causa  mortis. 
See  also  2  Barbour,  Rights  of  Persons  &Prop- 
erty,  p.  632.  Shaw,  Oh.  J.,  followed  the  doc- 
trine of  Kent  in  Parish  v.  Stone,  14  Pick.  198, 
25  Am.  Dec.  378,  and  tkssions  v.  Moseley,  4 
Cush.  87.  The  principle  has  also  been  re- 
cognized by  English  text- writers.  Williams 
on  Executors  says  bank  notes  may  be  the 
subject  of  a  donatio  mortis  causa,  because 
the  property  is  transferred  by  the  delivery; 
and,  on  the  same  principles,  all  negotiable 
instruments  which  require  nothing  more 
than  delivery  to  pa^s  tb  the  donee  the  money 
secured  by  them  may  be  the  subjects  of  do- 
nations mortis  causa.  1  Wms.  Exrs.  p.  829 ; 
Roper,  Legacies,  p.  18,  and  cases  cited. 
Story,  when  he  wrote  in  1835,  doubted  the 
soundness  of  the  doctrine  of  Ward  v.  Turner, 
to  the  effect  that  a  promissory  note  or  bill  of 
exchange  not  payable  to  bearer,  or  indorsed 
in  blank,  cannot  take  effect  as  a  donatio 
mortis  cau^a,  inasmuch  as  no  property  therein 
could  pass  by  the  delivery  of  the  instrument, 
and  boldly  said  that  the  doctrine  no  longer 
prevails,  that,  where  a  delivery  will  not 
execute  a  complete  gift  inter  vivos,  it  cannot 
create  a  donatio  mortis  causa,  because  it  would 
not  prevent  the  property  from  vesting  in 
the  executor;  and  as  a  court  of  equity  will 
not,  inter  viros,  compel  a  party  to  complete 
his  gift,  so  it  will  not  compel  the  executor 
to  complete  the  gift  of  his  testator.  On  the 
contraiT,  the  doctrine  now  established  by 
the  highest  authority  is  that  courts  of  equity 
do  not  consider  the  interest  as  completely 
vested  in  the  donee,  but  treat  the  delivery 
of  the  instrument  as  creating  a  trust  for  the 
donee  to  be  enforced  in  equity."  Story.  Eq. 
Jur.  604. 

It  being  clear  now  that,  jinder  the  prog- 
ress of  administration  of  principles  of 
equity,  gifts  causa  mortis  may  be  made  of 
incorporeal  as  well  as  corporeal  chattels,  and 
of  choses  in  action  generally,  we  must  ex- 
amine the  class  of  property  in  this  case, — 
namely,  national  bank  shares, — and  observe 
whether  or  not  they  are  to  be  treated  as  upon 
any  different  plane  from  that  ocx;upied'by 
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shares  of  stock  generally.  As  will  be  seen 
by  the  statement  of  the  facts,  the  certificates 
delivered  to  Andy  were  issued  in  the  donor's 
name,  and  each  certificate  contained  the 
words  "transferable  only  by  him  or  his  at- 
torney on  the  books  of  the  bank  on  the  sur- 
render of  this  certificate."  The  by  laws  of 
the  bank  also  required  a  transfer  on  the 
books.  The  Revised.  Statutes  of  the  United 
States  (§  5189)  provide  as  follows:  "The 
<»pital  stock  of  each  association  shall  be 
divided  into  shares  of  one  hundred  dollars 
•each,  and  be  deemed  personal  property,  and 
transferred  on  the  books  of  the  association 
in  such  manner  as  may  be  prescribed  by  the 
by-laws  or  articles  of  association.  Every 
person  becoming  a  shareholder  by  such  trans- 
fer shall  in  proportion  to  his  shares,  succeed 
to  all  the  rights  and  liabilities  of  the  prior 
holder  of  such  shares. "  No  writing  having 
passed  at  all  between  the  parties,  donor  and 
-donee,  and  no  transfer  on  the  books  having 
been  made,  we  must  look  at  the  principles 
and  authorities  bearing  upon  the  direct 
point  involved. 

It  was  held  in  8laymaker  v.  Bank  of  Get- 
tysburg, 10  Pa.  873,  that  shares  of  stock  are, 
in  commercial  usages,  regarded  as  choses  in 
action,  and  the  certificates  are  evidence  of  the 
title  of  the  holder  to  them.  Now,  a  chose 
in  action  is  incorporeal  and  incapable  of  de- 
livery except  bv  symbol.  We  ffrant  that  it 
is  essential  to  the  validity  of  a  gift  that  it 
should  be  executed,  but,  where  the  nature 
of  the  property  ^iven  is  incapable  of  manual 
delivery,  a  delivery  of  the  symbol  which 
represent-s  it  is  the  only  way  to  execute  the 
gift.  Things  incorporeal,  says  Schouler,  in 
a  learned  review  of  gifts  causa  moi*tis,  were 
not  contemplated  by  the  earlier  English 
jurists  at  all,  but  when,  in  the  commercial 
world,  bills  and  notes  acquired  a  standing 
before  the  courts,  "delivery  of  the  writing, 
with  or  without  indorsement,  became  the 
rule  of  transfer. "  Equitable  assignments  are 
now  thoroughly  recognized  in  the  law,  and, 
as  a  consequence,  Sifts  that  would  have 
failed  long  ago  in  England  because  of  im- 
perfect delivery  may  be  now  upheld  by  the 
aid  of  a  court  of  equity.  2  Schouler,  Fers. 
Prop.  §§  72  et  seq.;  Thornton,  Gifts,  ?§  273 
et  seq.  In  Orover  v.  Orover  (1837)  24  Pick. 
261,  35  Am.  Dec.  319,  it  was  decided  that 
a  valid  gift  could  be  made  inter  vivos  of  a 
promissory  note  payable  to  the  order  of  the 
donor,  without  indorsement  by  him  or  other 
writing.  The  English  cases  referred  to  here- 
tofore are  cited  in  the  opinion  of  the  court, 
and  Lord  Hardwicke's  opinions  referred  to 
in  the  following  language:  "The  leading 
case  on  this  point  is  that  of  Miller  v.  MiUei\ 
3  P.  Wms.  856,  In  which  it  was  held  that 
the  gift  of  a  note,  being  a  mere  chose  in 
action,  could  not  take  effect  as  a  donation 
mortis  causa,  because  no  property  therein 
could  pass  by  delivery,  and  an  action  there- 
on must  be  sued  in  the  name  of  the  executor. 
But  in  Snellgrove  v.  Baily,  3  Atk.  214,  Lord 
Hardwicke  decided  that  the  gift  and  delivery 
over  of  a  bond  were  good  as  a  donation  mortis 
cau^a,  on  the  ground  that  an  equitable  assign- 
ment of  the  bond  was  sufficient.  It  seems  to 
be  very  difficult  to  reconcile  these  two  cases. 
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The  distinction  suggested  by  Lord  Hard- 
wicke in  the  case  of  Ward  v.  Turner,  2  Ves. 
8r.  431,  in  which  he  adheres  to  the  decision 
in  Snellgrove  v.  Baily,  is  technical,  and,  to 
my  mind,  unsatisfactory,  and  certainly  has 
no  application  to  our  laws,  which  place 
bonds  and  other  securities  on  the  same  foot- 
ing. We  cannot,  therefore,  adopt  both  de- 
cisions without  manifest  inconsistency;  and 
we  think,  for  the  reasons  already  stated,  that 
the  decision  in  Snellgrove  v.  Baily  is  sup- 
ported by  the  better  reasons,  and  is  more  con- 
formable to  general  principles  and  the  modern 
decisions  in  respect  to  equitable  assignments. 
We  are  therefore  of  the  opinion  that  the  gift 
of  the  note  of  hand  in  question  is  valid."  In 
Ga7np's  Appeal  (1869)  36  Conn.  88,  4  Am. 
Rep.  39,  it  was  decided  that  choses  in  ac- 
tion, the  title  to  which  passes  by  delivery, 
may  be  the  subject  of  a  gift,  as  well  as  any 
other  species  of  property,  and  the  court  said  : 
"  Whatever  may  be  said  or  thought  of  the 
propriety  of  the  law,  it  is  well  settled  b}*^ 
the  modern  authorities  that  choses  in  action 
not  negotiable,  and  negotiable  paper  not  in- 
dorsed, may  be  the  subject  of  a  gift,  and 
that  a  delivery  which  vests  in  the  donee  the 
equitable  title  is  sufficient  without  a  com- 
plete transfer  of  the  legal  title.  In  this  re- 
spect a  title  by  gift  is  not  distinguishable 
from  a  title  by  purchase  for  a  valuable  con- 
sideration, and,  when  the  claims  of  creditors 
do  not  Interfere  to  affect  its  validity,  such 
a  title  will  be  recognized  and  protected  In 
the  same  manner  and  to  the  same  extent  as 
a  title  by  sale."  InTillinghast  v.  Wheaton, 
8  R.  I.  536,  5  Am.  Rep.  621,  the  delivery 
of  a  savings  bank  pass  book  containing  en- 
tries by  the  officers  of  the  bank  of  the 
amounts  deposited  by  a  deceased's  wife, 
with  a  parol  gift  of  the  same  by  her  husband 
on  his  deathbed,  was  a  good  gift  causa  mortis 
of  the  money  deposited  in  the  bank.  The 
court  there  said  that  in  the  more  recent  Eng- 
lish decisions  the  strictness  of  the  ancient 
rule  was  relaxed,  and  the  gift  was  sustained. 
The  courts  of  Kentucky  {Stephenson  v.  King, 
81  Ky.  425,  50  Am.  Rep.  172)  have  recently 
followed  the  modern  doctrine.  A  Mrs.  Step- 
henson selected  John  King  as  her  agent,  and 
when  she  died  King  had  in  his  possession 
a  note  and  some  county  bonds,  the  bonds 
payable  to  bearer,  and  the  note  indorsed  in 
blank.  On  the  day  before  Mrs.  Stephenson 
died  she  told  her  mother  that  she  gave  her 
property  to  her,  and  she  delivered  a  paper 
to  her  mother,  telling  her  that  this  paper 
was  to  show  the  property  she  had  at  Louis- 
ville, and  to  get  her  money  on  the  paper. 
The  paper  was  the  letter  from  the  agent, 
King,  containing  a  statement  of  the  property 
in  his  possession  belonging  to  Mrs.  Stephen- 
son. The  contention  was  in  part  in  that  case 
that,  in  order  to  make  such  a  gift  of  a  note 
or  bond,  it  must  be  delivered  by  passing 
manually  from  the  possession  of  the  one  to 
the  other ;  but  the  court  held  that  the  delivery 
required  "must  be  according  to  the  nature 
of  the  thing,  and  usually  that  means  accord- 
ing to  the  physical  nature  of  the  thing  to 
be  delivered.  .  .  .  Now,  will  it  be  in- 
sisted, under  the  more  modem  authorities, 
that  an  actual  delivery  of  the  chose  in  action 
29 


450 


Montana  Supkemb  Cocrt. 


Nov., 


to  the  donee  will  not  constitute  a  gift?  We 
think  not."  The  earlier  cases  are  reviewed 
in  this  opinion,  and  the  gift  of  the  note  and 
bonds  was  held  to  be  good.  In  Hill  v.  Steven- 
ion  (1873)  63  Me.  364,  18  Am.  Rep.  231,  a 
delivery  to  a  donee  of  a  savings  bank  book, 
containing  entries  of  deposits  to  the  credit 
of  the  donor,  with  the  intent  to  give  the 
donee  the  deposits  represented  by  the  book, 
was  held  to  be  a  good  delivery,  as  vesting 
an  equitable  title  in  the  donee  without  as- 
signment. Seevilso  Drake  Y.  Beiken,  61  Cal. 
346,  44  Am.  Rep.  653 ;  Westerlo  v.  De  Witt, 
36  N.  Y.  340,  93  Am.  Dec.  517 ;  3  Redf . 
Wills,  p.  336. 

Although  some  writers  of  recent  date  dis- 
approve of  the  doctrine  which  sustains  gifts 
cauM  mortis  of  stock  in  a  bank  by  mere 
manual  delivery  of  the  certificate,  vet  there 
is  a  recognition  that  such  gifts  made  are  up- 
held where  a  complete  equitable  title  vests 
in  the  donee,  and  where  the  evidence  shows 
that  it  was  plainly  the  intent  of  the  donor 
to  make  the  gift.  This  principle  is  recog- 
nized in  Graver  v.  Orover,  heretofore  cited; 
also  in  Bates  v.  Kempton,  7  Gray,  382,  and 
in  the  following  cases:  Allerton  v.  Lang,  10 
Bosw.  362;  Penfield  v.  Thayer,  2  E.  D. 
Smith,  305 ;  and,  indeed,  it  was  thought  it 
was  recognized  bv  I^rd  Hard wi eke  himself 
in  Snellgrove  v.  Baily,  criticised  in  Or&ter 
V.  Qrover.  Pomeroy,  after  laying  down  the 
modern  rule  that  all  things  in  action  "which 
consist  of  the  promises  or  undertakings  of 
third  persons,  not  the  donor  himself,  of  which 
the  legal  or  equitable  title  can  pass  by  de- 
livery, may  be  the  subjects  of  a  valid  gift," 
says,  in  a  note :  ""It  is  held  in  England  that 
shares  of  stock  are  not  capable  of  being  the 
subject-matter  of  a  valid  donation,  because  no 
title  can  be  transferred  by  delivery ;  no  title 
can  pass  except  by  transfer  on  the  company's 
own  books.  .  .  .  Under  the  law  of  this 
country  with  respect  to  the  title  of  the  as- 
signee before  transfer  is  made  on  the  compa- 
ny's books,  there  seems  to  t)e  no  reason  why  a 
certificate  of  stock  may  not  be  the  subject  of 
a  valid  gift,  certainly  if  it  has  been  indorsed 
in  blank ;  but  in  my  opinion  such  indorse- 
ment is  not  necessary."  3  Pom.  Eq.  Jur.  § 
1148;  1  Morawetz,  Priv.  Corp.  §  197.  In 
Grymes  v.  Bone,  49  N.  Y.  17,  10  Am.  Rep. 
313,  the  court  sustained  a  gift  causa  vtoi'tis 
of  bank  stock,  where  there  was  no  delivery 
of  the  certificate,  and  no  transfer  on  the 
books,  but  an  assignment  in  writing  of  the 
shares.  It  was  held  that  delivery  of  the  cer- 
tificates without  a  transfer  on  the  books  of 
the  bank  would  have  made  no  more  than  an 
equitable  title  against  the  bank,  but  would 
have  given  a  legal  title  as  against  the  as- 
signor, and  that  the  representatives  of  the 
donor  became  trustees  for  the  donee  by  oper- 
ation of  law  to  make  the  gift  effectual.  In 
Walsh  V.  Sexton,  55  Barb.  251,  a  woman, 
apprehending  death,  gave  some  certificates 
of  stock  in  a  railroad  to  her  husband.  Tlie 
certificates,  on  their  face,  were  transferable 
only  by  her  or  her  attorney  on  the  books  of 
the  company  on  surrender  of  the  certificates. 
There  was  no  transfer,  and  no  power  of  at- 
torney was  signed.  The  gift  was  sustained 
upon  the  authority  of  Westerlo  v.  De  Witt, 
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36  N.  Y.  345,  98  Am.  Dec.  517.  This  latter 
case  of  Westerlo  v.  De  Witt  (1867)  is  gener- 
ally cited,  and  bears  closely  upon  the  case 
at  bar.  The  donor,  apprehending  speedy 
death,  told  the  plaintiff  to  bring  her  a  roll 
of  paper  from  the  pocket  of  one  of  her  dresses. 
She  took  the  roll,  and  gave  it  to  the  plain- 
tiff. There  was  in  the  roll  a  certificate  of 
deposit  for  ^1,590.  After  the  gift,  the  donee 
returned  the  parcel  to  the  pocket  of  the  dress, 
as  directed  bv  the  donor  before  her  death. 
The  donor  left  a  last  will  and  testament,  in 
which  she  bequeathed  to  the  plaintiff  the 
legacy  of  $1,000  and  the  dress  in  which  the 
parcel  was  placed.  The  plaintiff  doubtect 
whether  the  certificate  was  intended  for  her. 
She  was  advised  that  she  could  not  recover 
it  in  law.  There  were  other  facts  and  cir- 
cumstances not  necessary  to  here  recapitulate.. 
The  court  of  appeals,  by  Hunt,  J. ,  sustained 
the  gift,  upon  the  ground  that  it  was  quite- 
clear  that  in  apprehension  of  death,  or  among 
the  living,  the  gift  of  a  mortgage  or  an  in- 
dorsed note  may  be  effected  by  a  simple  de- 
livery of  the  security,  and  that  Mrs.  (^Iinto]> 
did  not  expect  or  intend  to  retain  any  control 
over  the  possession  of  the  money  or  security 
after  the  date  of  the  delivery.  The  security 
was  placed  upon  the  same  footing  as  the 
money,  and  both  were  held  to  be  susceptible 
of  being  presented  as  a  gift  by  delivery.  *'  It 
is  impossible"  said  the  court,  "to  apply  a»y 
rule  which  would  make  this  a  valid  gift  a» 
to  the  money,  and  invalid  as  to  the  certificate. 
They  must  stand  or  fall  together."  In  Cotti, 
V.  Orampton  (1890)  13">  Pa.  138,  the  donor 
there  delivered  a  box  containing  a  govern- 
ment bond  and  certificates  of  railroad  stock, 
with  the  intent  to  give  the  securities  to  the 
defendant.  The  court  passed  upon  the  direct 
question  of  whether  the  failure  to  make  a 
formal  written  transfer  would  defeat  the  pur- 
pose of  the  donor.  It  was  treated  as  well 
settled  that  a  valid  gift  of  non- negotiable 
securities  may  be  made  by  delivery  of  them 
to  the  donee,  without  assignment  or  indorse- 
ment in  writing ;  and,  to  sustain  that  prop- 
osition, the  court  cited  Wells  v.  Tucker,  3* 
Binn.  366,  and  Licej/  v.  Licey,  7  Pa.  251,  4T 
Am.  Dec.  513.  "The  shares  of  stock  are 
choses  inaction,  and  the  certificates  evidence 
of  the  title  to  them.  Why  may  not  a  deliv- 
ery of  certificates,  coupled  with  words  of 
absolute  and  present  gift,  invest  the  donee 
with  an  equitable  title  to  the  stock,  which 
the  donor  or  a  volunteer  cannot  successfully 
assail.  A  stockholder  may  clothe  another 
with  the  complete  equitable  title  to  his  stock, 
without  compliance  with  the  forms  printed 
by  the  corporation."  In  Cook  v.  Lunt,  55  N. 
J.  L.  373,  it  is  recognized  that  things  in  ac- 
tion may  be  given  by  a  surrender  to  the  donee- 
of  the  donor's  voucher  of  right  or  title,  al- 
though the  gift  was  in  that  case,  on  the  facts, 
held  invalid.  So  does  Tiedeman  on  Equity 
Jurisprudence  (§  359)  uphold  gift^  of  choses^ 
inaction.  Brantley,  Pers.  Prop.  §208,  citing 
Pomeroy 's  opinion  in  his  note.  Lowell  on 
Transfers  (^^  43,  109)  lays  down  the  rule  that 
"a  certificate  is  a  muniment  of  title,  and  a  de- 
livery of  the  certificates,  like  a  delivery  of 
the  title  deeds  in  England,  may  be  evidence 
of  an  intention  to  transfer  the  property  thejr 
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represent;  and,  on  the  same  principle,  the 
delivery  of  a  certificate  of  stock  may  be  a 
good  donatio  causa  mortis,  although  no  trans- 
fer of  the  stock  is  executed. "  Bleed  v.  Cope- 
land,  50  Conn.  472.  47  Am.  Rep.  663.  Prom- 
issory notes,  with  or  without  indorsements, 
if  delivered,  may  be  good  gifts  causa  mortis. 
Croswell,  Exrs.  &  Admrs.  §  621 ;  Vandor  v. 
Boac?i,  73  Cal.  614.  The  deliverv  of  the 
certificates  being  intended  as  a  gift  of  the 
stock,  the  donor  did  all  that  was  required  to 
pass  an  ownership,  especially  as  there  was  no 
blank  assignment  on  the  back,  and  no  at- 
torney present  to  draw  one.  The  authorities 
above  cited  permit  the  circumstances  sur- 
roundina:  the  actors  to  be  considered.  Thomas 
V.  LetDis',  89  Va.  1,  18  L.  R.  A.  170. 

The  view  that  a  delivery  of  the  shares  to 
Andy  without  writing  or  transter  on  the 
books  is  good  is  also  in  direct  harmony  with 
Basket  v.  Hassell,  supra,  where  it  was  re- 
garded as  unquestionable  that  a  delivery  of 
the  certificate  of  deposit  involved  therein  to 
the  donee,  without  an  indorsement,  would 
have  transferred  the  whole  title  and  interest 
of  the  donor  in  the  fund  represented  by  it, 
and  might  have  been  valid  as  a  donatio  causa 
mortis.  And  we  here  observe  that,  as  the 
doctrine  of  this  oft- referred -to  case  seems, 
upon  appellant's  theory,  to  contract  the 
common -law  definitions  of  the  character  of 
the  conditions  attached  to  a  delivery,  yet 
upon  this  point — that  choses  in  action  may 
be  given  causa  mortis — we  find  the  same 
great  tribunal  that  decided  that  case  ex- 
panding the  original  English  definitions  so 
as  to  include  not  only  choses  in  action  gen- 
erally, but  those  which,  by  delivery,  con- 
cededly  passed  but  an  equitable  title  against 
all,  except  between  the  parties  themselves. 
Thompson,  in  his  Commentaries  on  Private 
Corporations,  upholds  a  gift  of  stock  by  a 
delivery  of  the  certificates,  and  cites  Basket 
V.  Hassell,  supra,  to  sustain  his  text,  and 
lays  it  down  that,  "in  conformity  with  this 
doctrine,  it  has  been  often  held  that  a  valid 
gift  of  non- negotiable  securities  may  be  made 
by  the  delivery  of  them  to  the  donee,  with- 
out an  assignment  or  indorsement  in  writing. 
This  principle  has  been  applied  to  notes, 
bonds,  stocks,  certificates  of  deposit,  and  life 
insurance  policies.  .  .  .  So,  also,  it  has 
been  held  that  a  valid  gift  (in  view  of  death) 
of  corporate  stocks,  may  be  made  by  a  sim- 
ple delivery  of  the  certificates,  with  intent 
to  transfer  the  stock  ;  even  though  the  cer- 
tificates on  their  face  are  made  'transferable 
only  by  her  or  his  attorney,  on  surrender 
of  this  certificate ;', though,  as  already  seen, 
a  gift  of  shares  may  be  executed  by  a  trans- 
fer on  the  books  without  a  deliver  of  the  cer- 
tificate."    §2390. 

The  argument  that  national  bank  shares 
stand  upon  a  different  footing  is  not  tenable, 
for  it  was  held  in  Johnston  v.  T^iflin,  103  U. 
8.  800,  26  L.  ed.  532,  that,  when  a  certifi 
cate  of  stock  in  a  national  bank  was  delivered 
(with  a  blank  power  of  attorney  indorsed  as 
between  the  parties  thereto),  the  title  to  the 
shares  then  passed  :  the  right  to  the  shares 
then  vested  in  the  purchaser.  "  The  entry, " 
said  the  court,  **of  the  transaction  on  the 
books  of  the  bank,  where  stock  is  sold,  is 
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required,  not  for  the  translation  of  the  title, 
but  for  the  protection  of  the  parties  and 
others  dealing  with  the  bank,  and  to  enable 
it  to  know  who  are  its  stockholders,  entitled 
to  vote  at  their  meetings  and  receiving  div- 
idends when  declared.  .  .  .  Purchasers 
and  creditors,  in  the  absence  of  other  knowl- 
edge, are  only  bound  to  look  to  the  books 
of  registry  of  the  bank.  But  as  between 
the  parties  to  a  sale,  it  is  enough  that  the 
certificate  is  delivered  with  authority  to  the 
purchaser,  or  any  one  he  may  name,  to  trans- 
fer it  on  the  books  of  the  company,  and  the 
price  is  paid."  And,  again:  "The  trans- 
ferability of  shares  in  the  national  banks  is 
not  governed  by  different  rules  from  those 
which  are  ordinarily  applied  to  the  transfer 
of  shares  in  other  corporate  bodies."  In 
McNeil  V.  Tenth  Nat,  Bank,  46  N.  Y.  325,  7 
Am.  Rep.  341,  the  delivery  of  a  certificate 
with  the  assignment  and  power  indorsed  was 
held  to  pass  the  entire  title,  legal  and  equita- 
ble, in  the  shares  of  a  national  bank,  notwith- 
standing that,  by  the  terms  of  the  charter  or 
by-laws,  the  stock  was  declared  transferable 
only  on  Its  books.  "  Such  by-laws. "  said  the 
court,  "do  not  incapacitate  the  shareholder 
from  parting  with  his  interest,  and  that  his 
assignment,  not  on  the  books,  passes  the  en- 
tire legal  title  to  the  stock,  subject  only  to 
such  liens  as  the  corooration  mav  have  upon 
it,  and  except  the  right  of  voting  at  elec- 
tions," etc.  Judge  Thompson,  in  his  usual 
clear  snd  vigorous  style  discusses  the  doc- 
trine of  distinguishing  between  the  legal  and 
equitable  ownership  of  stock  where  the  de- 
livery of  the  certificate  is  had,  and  approves 
that  part  of  the  opinion  of  Judee  Rapallo  in 
the  case  last  cited,  and  conclui^es  with  the 
following  observations  of  his  own:  "So, 
the  legal  owner  of  shares  in  a  corporation  is 
the  owner  in  whose  name  the  shares  stand 
on  the  books  of  the  corporation,  whereas  the 
equitable  owner  is  the  one  who,  being  the 
beneficiary,— that  is  the  real  owner, — is  not 
registered  as  such  on  the  corporate  books, 
and  who  must.  If  the  corporation  refuses  so 
to  register  him,  go  into  a  court  of  equity 
to  compel  them  to  do  so.  The  real  meaning 
is  that  his  title  is  complete  as  against  every- 
body but  the  corporation  itself,  and  those 
who  have  a  superior  right  to  have  the  cor- 
poration make  the  transfer  to  them. "  Thomp. 
Corp.  §  2393. 

We  are  therefore  of  opinion  that  it  was  not 
indispensable  to  the  validity  of  the  transfer 
of  the  stock  in  question,  by  our  statutes  or 
the  law  generally,  that  there  should  have 
been  any  writing  on  the  backs  of  the  cer- 
tificates, and  that  an  equitable  title  passed 
to  Andy.  This  equitable  title  gave  Andy 
full  right  to  the  stock,  and  equity  should 
afford  him  the  means  of  obtaining  "the  pos- 
session of  that  incorporeal  subject  of  gift, — 
stock  itself.  The  intent  having  existed  in 
Judge  Davis's  mind  to  make  the  gift,  and  the 
stock  certificates  having  been  delivered,  the 
legal  title  was  complete  between  Andy  and 
his  uncle,  subject  always,  of  course,  to  rev- 
ocation or  to  the  inherent  conditions  in  gifts 
causa  mortis.  We  need  not  consider  the  at- 
titude of  third  parties  or  creditors,  because 
none  have  appeared  in  this  case.     The  donee, 


452 


Montana  Supreme  Court. 


Nov., 


therefore,  having  an  equitable  title  and  a 
legal  right,  may  enforce  that  right  by  the 
aid  of  equity.  Many  of  the  cases  heretofore 
cited  are  where  courts  have  extended  their 
aid  to  give  effect  to  gifts  causa  mortis.  1 
Story,  Eq.  Jur.  §§  607  et  seq 

Passing  to  the  point  of  dominion  and  con- 
trol, the  authorities  hold,  without  much  con- 
flict, in  recent  decisions,  that  the  delivery  of 
a  chose  in  action  as  a  gift  must  be  such  as 
to  vest  in  tlie  donee  the  equitable  title,  and 
to  devest  the  donor  of  all  present  control  and 
dominion,  always,  of  course,  upon  the  rec- 
ognized condition  in  cases  of  a  gift  causa 
mortis;  and  that  a  delivery  which  does  not 
confer  upon  the  donee  the  present  right  to 
reduce  the  fund  into  possession,  by  enforcing 
the  obligation,  according  to  its  terms,  will 
not  suffice.  As  we  have  seen,  the  intent  of 
Judge  Davis  was  complete  in  this  case,  and 
the  delivery  passed  to  the  donee  the  equitable 
title.  Thus  did  the  gift  possess  the  allim- 
portant  qualities  of  depriving  the  donor  of 
all  control  and  dominion  over  the  propertv ; 
and  thus  was  the  right  conferred  upon  An3y 
to  have  compelled  a  transfer  oh  the  books  of 
the  bank  of  the  stock  to  him.  Under  our 
view  of  the  testimony  of  the  words  spoken 
by  Judge  Davis  subsequent  to  the  gift,  it  is 
unnecessary  to  discuss  whether  or  not  there 
was  any  limitation  or  suspension  of  this  right 
conferred  upon  Andv  by  the  donor,  although, 
as  said,  we  doubt  if  there  was  other  than  the 
law  implies  in  all  gifts  causa  mortis.  No 
writing  was  necessary,  as  said  before,  to  per- 
fect the  delivery,  but  the  omission  of  this 
ceremony  does  not  lead  to  the  conclusion 
that  the  transaction  is  invalidated,  on  the 
ground  that,  by  its  omission,  the  donor  was 
deprived  of  the  control  and  dominion.  The 
donor  had  parted,  and  intended  to  part,  with 
the  muniments  of  title  to  the  shares  in  the 
bank,  and  thus  surrendered  the  certificates 
which  were  necessary  to  obtain  a  transfer  on 
the  books  of  the  bank. 

Did  Judge  Davis,  however,  exercise  any 
dominion  and  control  after  the  date  of  the 
gift?  The  facta  and  circumstances,  as  appar- 
ent by  the  statement  preceding  this  opinion, 
show  that  his  nephew  voted  950  shares  of 
stock  for  the  decedent  for  director,  at  the  reg- 
ular stockholder's  meeting,  January  14,  1890. 

The  holder  of  this  proxy  never  conversed 
with  Judge  Davis  regarding  the  same.  It 
was  given  to  the  holder  by  Andy,  and  the 
facts  all  go  to  show  that  from  the  time  Judge 
Davis  executed  the  proxy,  which  antedated 
the  gift  some  three  days,  he  never  was  at  the 
bank  or  took  any  part  in  its  management  or 
affairs.  At  the  time  of  the  meeting,  he  was 
sick  and  away.  Andy  controlled  tne  proxy 
entirely.  It  was  necessary  to  hold  the  bank 
meeting,  and,  to  do  this,  the  stock  in  ques- 
tion had  to  be  voted.  As  against  the  bank 
itself,  the  legal  title  to  the  stock  was  in 
Judge  Davis,  for  by  its  books  was  it  alone 
guided.  Andy  produced  the  proxy,  and  in- 
serted his  brother's  name ;  ana  at  the  dilu- 
tion of  Andy,  as  said  before,  the  stock  was 
voted.  We  cannot  see  how  this  proxy  can 
be  made  to  defeat  the  donor's  intent,  as  evi- 
denced by  the  words  and  delivery  and  sur- 
render of  the  certificates  to  Andy  after  the 
81  L.  R  A. 


date  of  the  proxy.  Possibly,  when  the  proxy 
was  signed  by  Judge  Davis  he  had  not  made 
up  his  mind  exactly  what  to  do,  or  he  might 
have  contemplated  postponing  the  execution 
of  this  gift ;  but  it  would  be  most  unjust  to 
hold  that  an  act  done  under  that  proxv,  with- 
out his  knowledge  or  consent,  should  nullify 
all  his  acts  and  words  sanely  done  just  before 
he  went  to  Tacoma.  And,  so  far  as  Andy  is 
concerned,  he  only  did  what  any  layman 
under  such  circumstances  would  have  done  ; 
that  is,  assist  to  confer  upon  his  dying  uncle, 
during  the  rest  of  his  life,  the  highest  mark 
of  affectionate  regard  then  within  his  power 
to  bestow.  It  has  taken  centuries  for  the 
most  experienced  and  wise  judges  to  deter- 
mine that  a  donor  of  a  gift  catisa  tnortis  must 
devest  himself,  at  the  time  of  the  gift,  of 
all  dominion  and  control  of  the  article  do- 
nated, and  must  place  it  wholly  under  the 
donee's  power,  and  enable  him,  without  fur- 
ther act  on  his  (the  donor *s)  part,  to  reduce 
it  to  his  own  manual  possession :  yet  it  is 
strenuously  urged  by  the  appellant  in  this 
case  that  because  Andy  did  this  one  single 
act,  made  necessary,  within  a  few  weeks 
after  his  uncle's  departure,  it  should  be  con- 
strued as  so  inconsistent  with  the  surrender 
and  control  of  the  stock  by  his  uncle,  and 
of  his  own  right  of  dominion  and  control 
over  the  same,  as  to  deprive  him  of  all  his 
rights.  It  was  the  dominion  of  the  donee 
which  controlled  the  voting  of  the  shares. 
Every  presumption  is  that  the  donee  accept<^ 
such  a  gift,  and  we  cannot  believe  for  a 
moment  that  this  conduct  of  Andy  at  that 
bank  meeting  ought  to  overcome  that  pre- 
sumption, when  considered  in  relation  to  the 
intent  of  his  uncle  and  the  delivery  of  the 
evidence  of  the  shares  to  him. 

We  have  not  considered  Judge  Knowles's 
testimony  at  the  various  points  throughout 
this  opinion  where  it  might  have  been  per- 
tinent to  do  so.  This  omission,  however,  was 
due  to  our  desire  to  avoid  needless  repeti- 
tion, for  we  have  regarded  it  in  its  applica- 
tion to  the  whole  case.  Without  repeating 
it  there,  we  find  nothing  in  the  interview  be- 
tween Judge  Davis  and  Judge  Knowles,  about 
February  1st,  which  is  not  susceptible  of  rea- 
sonable intrepretation  favorable  to  Andy. 
Judge  Knowles  was  not  to  return  to  see  Judge 
Davis  three  days  after  his  first  visit  with  a 
view  to  make  any  testamentary  disposition 
to  Andy,  for  Judge  Knowles  expressly  says 
that  he  was  not  to  return  "^to  nx  up  these 
gifts  exactly,**  meaning  thereby  the  gifts  to 
Mrs.  Wehrspaun's  daughter,  and  the  Butte 
Library,  and  a  lady,  and  two  persons  in  the 
states.  Judge  Davis  did  not  ask  Judge 
Knowles  about  a  will,  and  only  referred  to 
these  particular  gifts  as  giftd.  He  did  say 
that  Andy  **  is  to  control  the  bank,  or  have 
the  bank,  or  both,  **  which  language  is  surely 
not  unfavorable  to  the  respondent  in  this 
case ;  and,  indeed^  there  is  reason  in  the  ar- 
gument that  Judge  Davis  knew  that  he  had 
given  the  stock  to  Andy,  and,  by  his  words, 
that  he  meant  to  exclude  it  from  his  estate 
proper.  In  doing  so,  he  was  but  carrying 
out  a  statement  he  bad  made  to  that  effect, 
long  before,  to  many  persons.  That  the  tes^ 
timony  of  these  prior  declarations  was  ad- 


1895. 


Leyson  v.  Davip. 


453 


missible  is  well  sustained  in  reason  and 
in  decision.  Moyer's  Appeal,  77  Pa.  486; 
Thornton,  Gifts,  §^  222,  234. 

The  length  of  this  opinion  prevents  any 
more  extended  notices  oi  the  many  cases  citeH 
by  the  appellant  which  have  upheld  contrary 
views  of  the  law.  Many  of  them  turned  upon 
the  peculiar  facts  incident  to  the  words  of 
the  gift;  others  are  of  a  date  when  systems 
of  commercial  transactions  between  men  were 
far  less  practical  and  convenient  than  in  later 
years ;  while  some  adhere  to  the  more  ancient 
common  law  doctrines  which  refuse  to  recog- 
nize gifts  causa  mortis  of  shares  until  trans- 
fer Is  made  on  the  books.  The  early  Mary- 
land decisions  fully  sustain  appellant's 
position  that  a  written  transfer  is  necessary. 
Those  cited  to  us,  and  others,  are  cited  in 
Hinkley's  Testamentary  Law  of  Maryland 
(pp.  146  et  seq, ) .  The  recent  decisions  of  that 
state  proceed  upon  $tare  decisis. 

The  court  is  asked  to  pass  upon  the  "  Fed- 
eral question"  involved  in  this  case.  To  us 
it  appears,  however,  that  the  main  point 
involved  is  whether  there  has  been  a  valid 
gift  cansa  mortis.  It  bein/?  clear  to  us  that 
the  equitable  title  to  the  stock  passed  by  the 
delivery  of  the  certificates,  no  decision  has 
been  made  upon  that  point  other  than  by  the 
common  law  generally ;  for  we  do  not  think 
the  statutes  of  the  United  States  attempt  to 
regulate  the  transfer  of  such  an  equitable 
title.  But,  if  there  is  a  Federal  question  in- 
volved, it  is  this :  Can  an  interest  in  the 
shares  of  a  national  bank  be  legally  trans- 
ferred by  the  owner  thereof  to  a  donee  or 
purchaser,  as  a  f^ift  causa  mortis,  so  as  to 
confer  the  equitable  title  upon  the  donee  or 
purchaser,  without  a  written  transfer  of  the 
shares  on  the  books  of  the  bank,  or  an  indorse- 
ment on  the  backs  of  the  certificates  them- 
selves? We  answer  that  question  afllrmative- 
ly,  in  the  light  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  that  a 
transfer  on  the  books  of  a  national  bank  is 
not  necessary  to  give  to  a  donee  or  purchaser 
an  equitable  title  to  the  shares.  Cecil  Nat. 
Bank  v.  Watsontown  Bank,  105  U.  S.  220. 
26  L.  ed.  1041 ;  First  Nat.  Bank  v.  Lanier, 
78  U.  S.  11  Wall.  378,  20  L.  ed.  lib,  John- 
ston V.  Laliin,  103  U.  S.  804,  26  L.  ed.  534; 
Bla4ik  V.  Zacharie,  44  U.  S.  3  How.  513,  11 
L.  ed.  704.  Judge  Brewer,  as  circuit  judge, 
held  in  Kansas  v.  Bradley,  26  Fed.  Kep.  289, 
that  a  proposition  once  decided  by  the  Su- 
preme Court  of  the  United  States  is  no  longer 
to  be  treated  as  a  Federal  question.  Nor  do 
questions  which  involve  the  ownership  of 
national  bank  shares  always  present  Federal 
questions.  Williams  v.  Weacer,  100  U.  S. 
547,  25  L.  ed.  708 ;  Le  Sassier  v.  Kennedy, 
123  U.  8.  521,  31  L.  ed.  262. 

We  see  no  error  in  admitting  the  testimony 
of  John  E.  Davis.  The  defendant  had  the 
burden  of  proof  upon  him  ;  and,  as  the  legal 
title  stood  in  the  name  of  the  decedent,  it 
was  proper  to  show  that  respondent  control- 
led and  directed  the  voting  of  the  stock,  al- 
though it  was  voted  and  stood  in  the  dece- 
dent's name.  Having  been  rejected  as  a 
witness  himself,  he  was  obliged  to  produce 
some  proof  to  explain  who  exercised  domin- 
ion in  fact,  and  to  rebut  a  presumption 
31  L.  R.  A. 


which  might  otherwise  have  arisen  against 
him  by  the  records  of  this  bank  meeting. 

The  testimony  of  Darnold,  if  entirely  credi- 
ble, would  have  rendered  this  case  much 
simpler  for  discussion.  We  cannot  tell  what 
weight  the  district  court  fi&Ye  to  it.  It  is 
plausible  and  consistent  in  itself,  and  may 
have  impressed  the  court  as  truthful.  But 
we  have  considered  its  value  as  impaired  by 
the  omission  of  Darnold  to  deny  Boyce's 
aflSdavits  by  counter  affidavit.  We  regard 
Boyce's  testimony  on  the  trial  as  not  weaken- 
ing Darnold 's  statements.  On  the  contrarv, 
a  reason  for  believing  that  Darnold  told  the 
truth  is  that  Boyce  failed  to  produce  his 
books,  which  were  at  his  house,  he  says,  and 
thus  to  verify  his  statement  that  Darnold 
did  not  leave  his  (Boyce's)  employ  until 
some  time  after  the  alleged  interview  with 
Judge  Davis  in  1890.  It  was  to  appellant's 
interest  to  impeach  Darnold,  and  Boyce  was 
called  for  that  purpose.  To  know  whether 
Darnold  was  In  search  of  employment  when 
he  says  he  called  upon  Judge  Davis  was  of 
the  highest  importance  from  the  standpoint 
of  impeachment,  but  upon  that  point  ap- 
pellant wholly  failed,  although  Boyce  said 
he  had  the  evidence  in  his  own  possession. 
Moreover,  if  the  affidavit  of  respondent  is 
true,  Boyce  was  using  Darnold 's  alleged 
statement  of  former  perjury  to  coerce  re- 
spondent into  participation  in  a  scheme  to 
eet  money  from  the  estate  to  pay  Boyce's 
aebts.  Such  a  proposition,  if  it  were  really 
made,  unfolds  a  brief  chapter  of  moral  ob- 
liquity on  Boyce's  part,  well  calculated  to 
shake  the  truth  of  his  entire  affidavit. 

There  is  nothing  whatsoever  in  the  motion 
for  a  new  trial  to  show  that  Darnold  would 
testify  differently  from  the  way  he  did,  even 
if  we  assume  that  what  he  said  upon  the 
preceding  trial  was  false.  The  rule  is  not  to 
firrint  a  new  trial  to  get  impeaching  testi- 
mony. A  prosecution  for  perjury  would  be 
appropriate.  Hopcraft  v.  Kittredge,  162  Mass. 
768.  The  same  evidence  produced  on  this 
trial,  if  the  testimony  of  Darnold  were  ex- 
cluded, would  be  abundantly  sufficient  to 
sustain  the  conclusion  reached  by  the  district 
court;  and  courts  will  not  gfant  new  trials 
where  it  is  apparent  from  the  record  that  the 
result  would  probably  be  the  same.  United 
States  V.  Biena  (N.  U.)  42  Pac.  70. 

The  findings  made  cover  the  issues  in- 
volved in  the  pleadin^rs,  and  are  supported 
by  the  evidence.  Our  conclusion  is  that  this 
gift  must  be  sustained.  We  believe  in  ad- 
hering to  the  rule  that,  where  a  party  claims 
by  way  of  a  donation  causa  moitis,  he  should 
make  out  a  strong  case.  It  is  therefore  the 
duty  of  the  court  to  give  particuliEir  heed  to 
every  fact  and  circumstance  in  the  testimony, 
being  very  careful  to  avoid  any  conclusion 
not  fully  sustained  by  credible  evidence. 
On  the  other  hand,  there  is  a  cardinal  prin- 
ciple never  to  be  lost  sight  of,  namely,  that 
the  law  permits  a  man  to  make  gifts  in  ap- 
prehension of  his  death ;  and  if  he  has  done 
so  in  due  manner,  while  in  full  possession 
of  his  senses,  and  with  deliberation  and  in- 
tent to  bestow  his  personal  property  upon 
another,  it  would  be  a  fearful  injustice  to 
nullify  that  intent,  and  take  away  the  prop- 
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erty  from  the  person  justlv  entitled  thereto. 
The  more  we  have  studied  this  case,  the 
stronger  has  crrown  our  conclusion  that  Judge 
Davis  deliberately  gave  the  bank  stock  to 
his  nephew,  and  never,  by  any  word  or  deed, 
signified  any  desire  whatsoever  to  revoke  the 
gift.  We  can  find  no  middle  line  to  follow 
in  applying  the  rule  of  equity  to  the  facts. 
Either  the  gift  was  perfected  as  between 
the  judge  anTi  Andy,  and  must  be  sustained 
or  the  entire  case  of  respondents  is  conceived 
in  an  iniquitous  conspiracv  with  the  appel- 
lant to  enrich  himself  at  the  expense  of  his 
dead  uncle's  estate.  If  there  were  a  conspi- 
racy, the  very  foundation  of  it  must  needs 
lie  in  the  premise  that  Judge  Davis  never 
handed  over  to  the  respondent  any  certificates 
of  the  shares  at  all  before  he  went  to  Tacoma. 
But  the  premise  that  he  did  deliver  the  cer- 
tificates is  not  assailed  by  any  one  through- 
out this  case,  and,  under  the  testimony,  could 


not  be  considered  for  a  moment  So  that, 
when  that  assumed  premise  is  removed,  the 
whole  hypothesis  of  dishonesty  falls  with  it, 
and  leaves  standing  bv  itself,  as  the  correct 
reasoning  and  conclusion  of  the  case,  the  gift 
of  this  fortune,  which  equity  will  uphold 
and  enforce,  as  prayed  for  by  the  responaents. 
Tfie  judgment  U  affirmed. 

Pemberton,  Ch.  J.,  and  De  Witt,  J., 

concur. 

Per  Curiam:  The  record  in  this  case  was 
made  up  entirely  with  Talbott,  as  special 
administrator,  as  plaintiff,  and  the  briefs  so 
treat  him.  For  that  reason  he  has  been  called 
'* plaintiff.**  At  the  argument  of  the  case, 
by  consent  of  counsel,  John  H.  Ley  son  was 
substituted  as  plaintiff ;  Leyson  having  been 
appointed  as  administrator  since  the  appeal 
in  this  case  was  taken. 
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METROPOLITAN    SAVINGS    BANK    of 

Baltimore  et  al.,  Appta., 

t). 

James  MURPHY  et  al.,  Admrs.  of  Michael 

Murphy,  Deceased. 

(82Md.  314.) 

1.  An  entry  of  an  account  in  a  saving^ 
bank  in  the  names  of  husband  and 
wife»  subject  to  the  order  of  either  and  to  sur- 
vivorship on  the  death  of  either,  made  by  a  trans- 
fer of  funds  from  a  former  account  in  the  name 
of  the  husband  alone  but  desif^natingr  his  wife  as 
the  person  to  whom  payment  should  be  made  in 
the  event  of  his  absence  or  death,  makes  the  new 
account  entirely  separate  and  distinct,  so  that  the 
testamentary  character  of  the  old  account  will 
not  inhere  in  the  new  one  and  make  it  admissible 
to  probate. 

2*  A  transfer  of  a  saTing^  bank  account 
to  a  new  account  in  the  names  of  the 
former  depositor  and  his  wife,  makin«r  it 
subject  to  the  order  of  either  and  to  survivorship 


on  the  death  of  cither,  partakes  somewhat  of  the 
nature  of  an  equitable  assignment,  and  entitles 
the  wife  to  the  fund  after  the  busband^s  death. 

(January  8, 1896.) 

APPEAL  by  proi>onents  from  a  decree  of 
the  Orphans'  Court  of  Baltimore  County 
refusing  to  probate  an  instrument  claimed  to 
be  the  last  will  and  testament  of  Michael  Mur- 
phy, deceased.     Affirmed. 

On  July  8,  1878,  Michael  Murphy  opened  an 
account  with  the  Metropolitan  Savings  Bank 
of  Baltimore,  and  at  the  time  named  in  writing 
on  the  books  of  the  bank  his  wife,  Ann  Mur- 
phy, as  the  person  to  whom*the  funds  should 
be  paid  in  the  event  of  his  absence  or  death. 
In  1884  the  leeislature  of  Maryland  passed  an 
act,  chap.  293.  requiring  certain  formalities 
in  the  execution  of  a  paper  to  make  it  a  valid 
will,  but  provided  by  the  second  section  "that 
this  act  shall  not  affect  or  be  applicable  in  any 
wise  to  any  will  or  bequest  executed  prior  to 
the  first  day  of  August,  1884.     On  March  5, 


Note.— Jofn/  accounttt  in  mvinqs  banks. 

The  litiKation  over  joint  accounts  in  savings 
banks  has  arisen  chiefly  in  regard  to  the  right  of 
one  of  the  depositors  to  control  the  account  after 
the  others'  death.  And  in  the  bulk  of  these  cases 
the  one  attempting  to  control  the  deposit  has  not 
in  fact  furnished  money  for  the  account,  but  that 
form  of  account  was  adopted  for  the  purpose  of 
giving  the  claimant  an  interest  in  the  money  after 
the  death  of  the  real  depositor.  If  the  depositor 
retains  control  over  the  de(>o6it  until  his  death, 
such  efforts  are  not  generally  successful. 

Themereopeningof  an  account  in  the  name  of 
the  depositor  and  his  sister  ''and  the  survivor  of 
them,  subject  to  the  order  of  either.*'  will  not  be 
sufllcient  to  give  her  a  title  to  the  money.  Taylor 
V.  Henry.  48  Md.  550, 30  Am.  Hep.  486. 

In  Dougherty  v.  Moore,  71  Md.  251,  the  account 
was  in  the  name  of  husband  and  wife  **and  the 
survivor,  subject  to  the  order  of  either."  Both 
died  the  i»ame  day,  and  a  controversy  arose  t)etween 
their  respective  administrators  as  to  who  bad  the 
title  to  the  money,  and  it  was  held  that  although 
the  wife  had  the  right  to  draw  the  money,  yet,  the 
money  being  that  of  the  husband,  his  admin is- 
-^1  L.  R.  A. 


!  trator.  and  not  her's.  had  the  better  right  to  it  after 
the  death  of  both. 

A  deposit  in  the  name  of  the  dei>o0itor  and  a 
third  person  will  not  transfer  the  title  to  the  latter 
if  the  depositor  keeps  possession  of  the  tx>ok  until 
his  death.    Augusta  Sav.  Bank  v.  Fogg,  82  Me.  538. 

An  entry  in  the  pass-book,  of  two  names  with  the 
words  ''payable  to  either  or  survivor,"  is  not  suf- 
ficient to  constitute  a  valid  gift  by  the  owner  of  the 
money  to  the  other  person,  if  the  latter  never  had 
possession  of  the  t)ook  and  did  not  know  of  the  de- 
posit until  after  the  death  of  the  former.  Noyes 
V.  Institution  for  Sav.  164  Mass.  583. 

An  entry  in  the  pass-book,  "payable  to  self  or 
wife,"  is  not  sufficient  to  vest  the  money  in  the  wife 
after  the  husband's  death  if  be  retains  control  of 
his  deposit  at  all  times  during  his  life.  Towle  v. 
v.  Wood.  60  N.  H.  484,  49  Am.  Rep.  326. 

A  deposit  in  the  name  of  the  depositor  or  another, 
the  latter  never  having  had  poesession  of  the  book, 
1 18  presumptively  the  exclusive  possession  of  the 
former.    He  Ward's  Estate,  2  Bedf .  251. 

Making  out  thepa^^book  in  the  Joint  names  of 

husband  and  wife  is  evidence  merely  that  the  de- 

I  posit  should  be  drawn  by  either  of  the  persons 
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1885,  Murphy's  pass-book  havini?  been  filled 
np.  it  was  surrendered  and  a  new  one  issued  to 
him  with  a  number  different  from  that  upon 
the  former  book,  because  of  a  regulation  of  the 
bank  requirin.g  the  number  to  correspond  with 
the  page  upon  which  the  account  was  kept  in 
the  ledffer;  the  page  of  the  ledger  being 
changed  at  the  same  time  that  the  change  in 
the  tK>ok  was  made.  This  account  was  in  ac- 
cordance with  the  custom  of  the  savings 
banks  in  Baltimore,  opened  in  the  form  of 
"'Michael  Murphy  and  Ann  Murphy,  subject 
to  order  of  either  the  balance  at  the  death  of 
either  to  belong  to  the  survivor. "  Michael 
Murphy  died  in  1888  and  the  bank  paid  the 
balance  of  the  account  left  at  that  time  to  Ann 
Murphy  and  her  executor.  The  next  of  kin 
of  Michael  Murphy  took  out  letters  of  ad- 
ministration on  bis  estate  and  demanded  from 
the  bank  the  fund  remaining  in  the  joint  ac- 
'Count  at  the  time  of  Michaers  death  and  the 
bank  refused  to  pay  and  attempted  to  set  up 
the  original  account  which  Murphy  had 
open^  as  a  testamentary  act  by  which  the  title 
to  the  fund  was  transferred  to  his  wife.  The 
orphans'  court  stated  that  * 'although  in  our 
opinion  the  entry  in  question  would  operate  as 
a  will  to  convey  personal  property,  having  been 


executed  prior  to  the  act  of  1884,  chap.  293, 
and  Michael  Murphy  having  died  March  2, 
1888.  yet,  nevertheless,  the  money  in  question 
was  otherwise  disposed  of  by  the  entry  of 
March  5, 1885.  when  Michael  Murphy  opened  a 
new  account  in  the  names  of  Michael  Murphy 
and  Ann  Murphy,  his  wife,  subject  to  the 
order  of  either,  the  balance  to  be  paid  to  the 
survivor. 

"We  therefore  dismiss  the  petition." 

Further  facts  appear  in  the  opinion. 

Messrs.  Benzing^er  As  Calwell,  Alfred 
Jenkins  Shriver,  and  M.  W.  Offutt,  for 
appellants: 

The  requisites  of  a  will  of  personal  property 
executed  before  August  1,  1884,  when  the  act 
of  1884,  chap.  293.  which  made  the  requisites 
of  wills  of  personalty  and  realty  the  same,  went 
into  effect  were:  (1)  the  intention  to  dispose 
of  property  after  death;  (2)  that  this  intention 
was  reduced  to  writing  during  the  dec^ent's 
lifetime;  (3)  that  the  writing  be  complete  on 
its  face,  or  that  its  imperfections  be  duly  ac- 
counted for. 

VUitors  nf  Free  School  v.  Bmce,  1  Harr.  & 
McH.  510;  Brown  v.  Tilden,  5  Harr.  &  J.  371; 
Byers  v.  Hoppe,  61  Md.  206.  48  Am.  Rep.  89; 
Western  Maryland  CoUege  v.  McKinstry,  75 


named,  and  does  not  prove  ownership  In  either  of 
the  parties.    Burke  v.  Slattery,  10  Misc.  754. 

Ttie  openiDgr  of  an  account  in  the  name  of  the 
■depositor  and  a  third  person,  with  the  understand- 
ingr  that  durintr  the  depositor's  lifetime  the  money 
shall  be  subject  to  her  absolute  control,  and  on  her 
death  it  shall  go  to  the  third  person  for  certain 
puri>ose3,doe8  not  vest  any  title  in  the  third  per- 
son, but  upon  the  death  of  the  depositor  the  money 
will  go  to  ber  administrator.  Providence  Inst,  for 
Sav.  V.  Carpenter,  18  R.  1. 287. 

The  opening  of  the  account  in  the  name  of  the 
depositor  and  ber  daughter  will  not  l>e  sufficient  to 
perfect  a  gift  to  the  daughter  of  the  money  remain- 
ing in  the  account  at  the  death  of  the  depositor.  Re 
Bolin.  138  N.  Y.  177. 

A  deposit  in  the  name  of  a  man  and  his  wife,  he 
retaining  control  of  the  pass-book  at  all  times  dur- 
ing his  life,  will  not  vest  any  title  to  the  fund  in 
her.  Wortman  v.  Robinson,  44  Hun,  357:  Schick  v. 
Grote,  42  N.  J.  Eq.  354. 

But  there  are  a  few  cases  in  which  a  deposit  in 
the  Joint  names  of  two  persons  has  by  reason  of  the 
existing  circumstances  t)een  held  to  inure  to  the 
benefit  of  the  survivor. 

If  a  pass-book  is  in  the  names  of  Michael  and 
Mary  Smith,  "either  to  draw,"  upon  the  death  of 
Michael  the  title  vests  in  Mary.  And  upon  the  death 
of  both  the  representative  of  either  is  entitled  to 
draw,  and  the  sarbe  is  true  of  an  account  in  the 
name  of  one  or  the  other.  Smithes  Estate,  17  Abb* 
N.C.78. 

The  opening  of  an  account  in  the  name  of  depos- 
itor or  her  sHter,  accompanied  by  a  delivery  of  the 
pass-book,  will  vest  the  latter  with  the  title  to  the 
funds  upon  the  death  of  the  depositor.  Hannon  v. 
Sheehan,  46  N.  Y.  S.  R.  565. 

If  the  account  is  in  the  name  of  the  depositor  and 
another,  "order  of  either  of  them,**  the  sending  of 
the  pass-book  to  the  latter  will  perfect  the  title  in 
her  so  that  in  case  of  the  death  of  the  depositor 
she  may  draw  the  money  from  the  bank.  Mack  v. 
Mechanics'  &  F.  Sav.  Bank,  50  Hun,  477. 

If  money  is  deposited  by  a  third  person  in  the 
name  of  one  person  or  another,  or  the  survivor, 
the  bank  will  perform  its  contract  by  paying  it  to 
either  in  the  lifetime  of  both,  or  to  the  survivor. 
Ide  v.  Pierce,  134  Mass.  261. 
31  L.  R.  A. 


A  deposit  in  the  name  of  one  person  or  another, 
payable  to  either  or  the  survivor  of  them,  makes 
the  deposit  the  joint  property  of  both  during  their 
joint  lives,  and  upon  the  death  of  one  the  title  will 
vest  immediately  and  ak>solutely  in  the  survivor. 
Whitehead  v.  Smith,  19  R.  I.  — . 

Money  deposited  by  the  husband  in  the  joint 
names  of  himself  and  wife  will  inure  to  the  benefit 
of  both,  and  the  whole  will  go  to  the  survivor. 
Piatt  V.  Grubb,  41  Hun,  447. 

If  both  actually  contribute  money  to  the  account, 
it  seems  that  the  survivor  will  not  acquire  title  to 
the  decedent's  share. 

If  an  account  is  opened  in  the  names  of  one  or 
another  person,  and  contributions  are  made  by  ' 
both,  the  death  of  one  will  not  terminate  bis  in- 
terest, but  bis  administrator  may  recover  the  por- 
tion of  the  fund  which  belongs  to  him.  Mulcabey 
V.  Emigrant  Industrial  Sav.  Bank,  89  N.  Y.  435,  Re- 
versing 62  How.  Pr.  463,  which  held  that  the  money 
went  to  the  survivor. 

An  account  in  the  name  of  the  depositor,  but 
containing  the  statement  "subject  to  bis  order  or 
the  order  of**  another  person  named,  does  not 
make  a  joint  account,  but  merely  makes  the  latter 
the  agent  of  the  former  to  draw  the  money.  Mur- 
ray v.  Cannon,  41  Md.  466. 

In  case  of  money  deposited  in  the  name  of  a  third 
person  with  a  memorandum  that  it  may  be  paid  to 
the  depositor,  parol  evidence  is  admissible  to  show 
the  Intention  in  making  the  deposit.  Northrop 
V.  Hale,  72  Me.  275. 

A  parol  agreement  that  the  money  shall  not  be 
paid  to  the  one  in  whose  name  the  account  stands 
unless  two  other  persons  who  were  present  when 
the  deposit  was  made  are  present  at  the  time  of  the 
attempted  withdrawal,  is  not  binding  if  such 
agreement  is  contrary  to  the  rules  contained  in  the 
pass-book.    Riley  v.  Albany  Sav.  Bank,  38  Hun,  513. 

In  Whitlock  v.  Bowery  Sav.  Bank,  36  Hun,  460, 
where  the  surviving  party  to  the  account  was 
made  administrator  of  the  other  after  he  had 
drawn  the  money,  the  court  held  the  appointment 
as  administrator  legalized  the  act  of  drawing  the 
money,  if  legalization  was  necessary,  so  that  the 
act  could  not  be  questioned  by  the  administrator 
de  bonis  non  of  the  deceased  depositor. 

H.  P.  F. 
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Md.  190;  1  Wms.  Exrs.  7th  Am.  ed.  pp.  94, 
147;  2  Bl.  Com.  502;  Powell  v.  Curtis,  Daily 
Record  June  30,  1891,  Orphans'  Ct.  of  Balti- 
more. 

Any  instrument  which  is  in  its  nature  am- 
bulatory and  revocable  during  life,  and  whose 
operation  depends  upon  the  death  of  its  maker, 
whatever  be  its  form,  is  a  will. 

Keileher  v.  Keriian,  60  Md.  440;  Carey  v. 
Dennis,  13  Md.  1;  Cover  v.  Stem,  67  Md.  453; 
1  Jarman,  Wills,  6th  Bigelow  ed.  pp.  19,  21; 
Beach,  Wills,  ^J;  17,  19;  Theobald,  Wills,  p. 
10;  Doe,  Cross,  v.  Cross,  8  Q.  B.  715;  Cock  v. 
Cooke,  L.  R.  1  Prob.  &  Div.  241;  Wareham  v. 
tkllers,  9  Gill  &  J.  98;  Porrell  v.  Curtis,  supra. 

An  instrument  may  be  a  power  of  attorney 
and  also  a  will. 

Doe,  Cross,  v.  Cross,  supra. 

An  instrument  propounded  for  probate  may, 
on  its  face,  be  complete  or  incomplete.  If  in- 
complete on  its  face  it  may  be  established  as  a 
will  of  personal  property  by  extrinsic  and  pa- 
rol evidence  to  the  effeci  that  the  decedent  in- 
tended the  same  to  operate  in  its  then  form  as 
a  will. 

Tilglvmany.  Steuart.  4  Harr.  &  J.  118;  Byers 
V.  Hoppe,  61  Md.  212.  48  Am.  Rep.  89;  Harris 
V.  Pue,  39  Md.  544;  Devecmon  v.  Detecmon,  43 
Md.  345;  Western  Maryland  College  v.  Mc Kins- 
try,  75  Md.  191. 

But  if  complete  on  its  face,  no  extrinsic  and 
parol  evidence  can  be  received  to  alter  or  re- 
voke it. 

Byers  v.  Hoppe,  61  Md.  215,  48  Am.  Rep.  89; 
Seicell  V.  SUnyiuff,  57  Md.  587. 

The  entry  was  a  validly  executed  will  of 
personalty  before  August  1,  1884.  The  act  of 
1884,  chap.  293,  required  certain  formalities  as 
to  execution. 

The  second  section  of  the  same  act  provides 
as  follows:  "Sec.  2.  And  be  it  enacted,  that 
this  act  shall  not  affect  or  be  applicable  in  any 
wise  to  any  will  or  bequest  executed  prior  to 
the  Ist  day  of  August,  1884." 

Account  No.  7,437  was  a  continuation  of 
Account  No.  1,485,  the  change  of  number  in- 
dicating merely  that  the  account  had  been 
transferred  to  a  new  section  of  the  bank's 
ledger. 

On  March  5,  1885,  the  name  of  Ann  Mur- 
phy was  added,  and  the  account  then  stood: 
"Michael  Murphy  and  Ann  Murphy,  subject 
to  the  order  of  either,  the  balance  at 'the  death 
of  either  to  belong  to  the  survivor." 

In  Taylor  v.  Henry,  48  Md.  550,  30  Am. 
Rep.  486,  a  precisely  similar  entry  was  declared 
of  no  effect  when  no  actual  delivery  of  the 
fund  has  taken  place. 

See  also  Dougherty  v.  Moore,  71  Md.  251; 
Murray  v.  Cannon,  41  Md.  466. 

The  ground  of  the  court's  refusing  probate 
to  the  instrument  was  that  the  entry  of  July 
8,  1873,  operated  as  a  will  but  for  the  entry  of 
March  5, 1885. 

The  orphans'  court  having  affirmatively 
found  this  paper  writing  to  be  testamentary  in 
character,  should,  of  necessity  and  for  that 
reason  alone,  have  admitted  the  same  to  pro- 
bate. Probate  desides  merely  on  the  factum 
of  the  instrument. 

Qihson  v.  Cook,  62  Md.  257;  Schvll  v.  Mur- 
'ray,  82  Md.  15;  StaU,  M.  E.  CJiurch,  v.   War- 

-K,  28  Md.  355;  Ramsey  y.  Welby,  68  Md.  586; 
L.  R.  A. 


Michael  v.  Baker,  12  Md.  158,  71  Am.  Dec. 
593;  1  Jarman.  Wills,  6th  Bigelow  ed.  p.  33. 

Messrs,  James  J.  Lindsay  and  John  T. 
Ensor  A  Son  for  appellees. 

Roberts,  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  in  this  case  is  taken  from  an  or- 
der of  the  orphans'  court  of  Baltimore  county, 
refusing  probate  to  an  instrument  claimed  to 
be  the  last  will  and  testament  of  Michael  Mur- 
phy, deceased.  There  is  no  controversy  as  to 
the  facts  appearing  in  the  record,  which  can 
be  briefly  stated  as  follows:  Michael  Murphy 
became  a  depositor  in  the  Metropolitan  Sav- 
ings Bank  on  Baltimore  City,  on  July  8,  1873, 
and  from  time  to  time  thereafter  made  deposits- 
therein  of  various  sums  of  money.  On  the 
5th  of  March,  1885,  after  he  had  at  interval* 
drawn  from  said  bank  different  sums  of 
money,  there  remained  to  his  credit  with  said 
bank  a  balance  of  $1,841.45. 

This  balance  was,  by  his  direction,  trans- 
ferred to  a  new  and  different  account  in  said 
bank,  which  was  opened  in  the  names  of 
Michael  Murphy  and  Ann  Murphy  (his  wife), 
and  at  the  request  of  said  Michael,  which  wa« 
agreed  to  by  said  bank,  there  was  written  at 
the  head  of  the  account  of  said  31urphy  and 
wife  in  the  bank  book  No.  7,437,  with  the  ap- 
pellant, the  following:  "It  is  agreed  that  this 
account  is  opened  subject  to  the  by-laws 
printed  on  the  first  and  last  pages  of  this' book, 
subject  to  the  order  of  either.  The  balance, 
at  the  death  of  either,  to  belong  to  the  sur- 
vivor." 

The  wife  survived  her  husband,  and  at  tlie 
time  of  his  death,  which  occurred  March  7,. 
1888.  the  balance  with  said  bank  to  the  credit 
of  the  joint  account  of  Murphy  and  wife 
amounted,  with  certain  accretions  of  interest, 
to  the  sum  of  $2,482.67.  This  sum  the  appel- 
lant, in  pursuance  of  the  terms  of  its  contract 
with  Murphy  and  wife,  paid  over  to  the  sur- 
vivor. Ann  Murphy.  The  only  question  which, 
we  are  now  called  upon  to  decide  is:  Had 
the  bank  authority  in  law  to  make  such  pay- 
ment? It  is  the  claim  of  the  appellees  that 
the  bank  acted  without  authority  in  making 
such  payment,  and  the  converse  of  the  propo- 
sition is  maintained  by  the  executor  and  resid- 
uary legatee  of  Ann  Murphy,  now  deceased. 
It  is  contended  by  the  appellant  bank  that 
the  two  accounts  in  said  bank — that  in  the 
name  of  Michael,  and  that  in  the  joint  names 
of  himself  and  wife — constituted  in  fact  but 
one  and  the  same  continuing  account,  and 
both  having  been  opened  with  said  bank  prior 
to  the  passage  of  the  act  of  1884,  chap.  293,  re- 
quiring certain  formal  prerequisites  in  the  ex- 
ecution of  wills  of  personalty,  they  are  entitled 
to  be  considered  and  constiued  as  "testamentary 
papers,  and  that  the  balance  in  said  bank  to 
the  joint  credit  of  the  husband  and  wife  at  the 
time  of  his  death  passed,  under  the  terms  of 
the  alleged  will,  to  the  wife  as  the  survivor. 

It  is  claimed  upon  the  part  of  the  appellees 
that  when  the  individual  account  in  said  bank 
in  the  name  of  said  Michael  was  closed,  it  no- 
longer  had  any  connection  with  or  relation  Xxy 
the  joint  account  in  the  names  of  the  husband 
and  wife,  and  became  thereby  wholly  discon- 
nected with  this  controversy.    We  concur  ia 
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this  view,  and  think  that  the  proper  construc- 
tion to  be  placed  upon  the  two  accounts  in  their 
supposed  relationship  is  that  the  closing:  of 
the  one  and  the  opening  of  the  other  left  them 
separate  and  distinct.  And  if  this  be  so,  there 
is  but  one  consequence  which  follows,  and  it 
is  this:  The  joint  account  in  the  names  of  the 
husband  and  wife  ceased  to  possess  a  single 
testamentary  attribute,  as  the  entry  at  the  head 
of  the  joint  account  was  not,  nor  was  the  ac- 
count iiself,  written  or  opened  until  afier  the 
act  of  1884,  chap.  293,  had  gone  into  effect. 

So  that  we  entertain  no  doubt  about  the  le- 
gal effect  of  these  accounts  as  testamentary 
papers.  We  are  clearly  of  the  opinion  that  the 
testamentary  character  claimed  by  the  appel- 
lants as  adhering  to  the  first  and  second  ac- 
counts by  reason  of  their  being  one  and  the 
same  continuing  paper  is  withouf  force  and  un- 
tenable. It  is  too  plain  for  controversy  that 
the  accounts  are  separate  and  distinct,  and  in  no 
just  sense  testamentary.  We  do  not,  however, 
concur  in  the  view  taken  at  bar  of  the  case  of 
Dmigherty  v.  Moore y  71  Md.  248,  as  concluding 
the  question  raised  by  this  appeal.  The  facts 
of  that  case  differ  very  materially  from  the 
case  presented  in  the  record  of  this  case. 

At  the  death  of  the  husband,  the  bank  paid 
over  to  the  wife  the  balance  of  the  account  and 
in  doing  so  carried  out  in  good  faith  the  letter 
of  its  contract  in  striclissimis  verbis. 

This  is  not  a  case  where  the  husband  re- 
tained possession  and  control  of  the  account  in 
bank,  and  continued  to  draw  therefrom  such 
sums  as  his  wants  might  indicate,  as  was  the 
case  in  Dovgherty  v.  Moore,  supra,  and  in 
many  other  cases.  Nor  is  the  language  con- 
trolling the  ultimate  disposition  of  the  joint 
account  in  this  case  in  any  respect  similar  to 
that  of  Dougherty  v.  Moore.  The  bank's  in- 
structions, in  opening  the  account,  were  that 
said  account  should  be  subject  to  the  order  of 
either  husband  or  wife,  and  at  the  death  of 
either  the  balance  should  belong  to  the  sur 
vivor.  It  is  neither  the  object  of  the  law  nor 
the  duty  of  the  court  to  seek  by  narrow  and 
technical  construction  the  means  of  invalidat- 
ing a  contract  clearly  expressive  of  the  inten- 
tion of  the  contracting  parties,  and  we  think 
nothing  could  be  clearer  than  the  object  and 
intention  of  the  parlies  to  the  contract  in  the 
language  employed  by  them  in  opening  the 
joint  account. 

While  we  have  not  been  able  to  recognize 
the  accounts  in  evidence  as  testamentary 
papers,  we  entertain  no  doubt  as  to  the  legal 


effect  and  meaning  of  the  entry  at  the  head  of 
the  joint  account.  It  is  quite  true  that  the 
title  to  the  deposits  referred  to  in  the  first  ac- 
count was  originally  vested  solely  in  the  hus- 
band, Michael,  and  it  was  his  privilege  to  make 
such  disposition  of  the  same  as  he  thought 
proper.  He  had  the  indisputable  rieht  to  en- 
ter into  any  contract  with  the  appellant  that 
would  accomph'sh  his  purpose  in  securing  to 
his  wife  the  protection  which  these  savings  de- 
posits might  give  to  her.  After  opening  said 
joint  account  the  husband  never  drew  one 
farthing  from  the  bank  on  that  account,  which 
from  March  5,  1885,  to  the  date  of  his  death, 
March  2,  1888,  remained  undisturbed,  save  by 
the  addition  of  some  interest  items,  which  were 
made  by  the  ofl3cers  of  the  bank. 

The  property  in  controversy  consisted  of  de- 
posits in  the  appellant  bank,  which  by  the  di- 
rection, authority,  and  request  of  the  said 
Michael,  assented  to  by  the  appellant,  was  en- 
tered in  the  books  of  said  bank  to  the  credit  of 
himself  and  wife  with  the  understanding  and 
contract  with  the  bank,  indorsed  thereon  as 
hereinbefore  stated.  The  parties  were  sui 
juris,  capable  of  contracting,  and  having  act- 
ually contracted,  the  law  exacts  fulfilment, 
which  the  appellant  has  done.  And  we  do  not 
think  after  it  has  fully  executed  its  part  of  the 
contract,  it  ought  now  to  be  required  to  pay  to 
the  appellees  the  money  which  it  promisea  to 
pay,  and  had  already  paid  to  the  appellants* 
testatrix,  unless  some  legal  requirement  can  be 
established  demanding  its  payment  to  the  ap- 
pellees. 

We  have  given  the  most  careful  considera- 
tion to  the  various  cases  which  have  been- 
passed  upon  by  this  court  bearing  any  analogy 
to  the  facts  of  this  case,  but  we  have  found  no 
authority  controverting  the  conclusions  at 
which  we  have  arrived. 

This  transaction  partakes  somewhat  of  the 
nature  of  an  equitable  assignment,  looking  to 
the  interest  of  the  parties,  rather  than  to  mat- 
ter of  form,  and  the  question  of  the  survivor- 
ship depended  solely  upon  mere  contingency. 
But  looking  at  this  controversy  from  whatever 
point  we  may,  we  think  the  appellant  paid 
rightly  to  Ann  Murphy  the  balance  standing 
to  the  joint  credit  of  herself  and  husband  at 
the  time  of  his  death.  We  will,  for  the  rea- 
sons assigned,  affirm  the  order  of  the  court 
below. 

Order  afflrmed  with  costs,  and  petition  dis- 
missed. 
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CITIZENS'    GASLIGHT    COMPANY,    of 
Reading,  South  Reading,  and  Stoneham, 

Inhabitants  of  the  Town  of  WAKEFIELD, 
Appt. 

(lei  Mass.  432.) 
1  •    No  vote  is  required  to  render  a  town 


subject  to  the  obligations  of  the  act  of 

1891,  chap.  })70,  as  to  the  purchase  of  property  for 
the  establishment  of  a  liffht  plant,  in  addition  to 
the  two  votes  provided  by  ,$  3  of  the  act.  that  it 
is  expedient  for  the  town  to  exercise  the  author- 
ity conferred  by  the  act. 
8.  A  petition  to  compel  a  town  which 
has  elected  to  establish  a  liflrht  plant 
to  purchase  a  plant  already  Id  operation,  as  re- 


NOTB.— For  a  somewhat  similar  case  of  compul- 1 
8ory  purchase  of  the  plant  of  a  private  corpora- 
tfon  by  a  municipality,  see  National  Waterworks  ' 
81L.  R.A. 


Co.  v.  Kansas  aty  (C.  C.  App.  8th  C.)  27  L.  R.  A^ 
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quired  by  act  1891,  obap.  870,  is  not  wholly  de- 
feated by  tbe  fact  that  the  polee  carrjing  the 
Jig-ht  wires  Id  the  hiRhway^  were  not  legally  lo- 
cated. 

.8.  The  schedule  of  property  which  the 
owner  of  a  ll^ht  plant  wishes  to  sell  to 
a  town  which  has  elected  toestablish  one  under 
the  act  of  1891,  chap.  370,  need  not  be  sufficiently 
particular  to  sustain  a  decree  for  specific  per- 
formance or  such  as  would  be  required  in  a  for- 
mal  conveyance  of  property.    It  is  sufficient  if  it 

»  will  enable  the  commissioners  to  identify  the 
property  and  intelligently  make  an  adjudica- 
tion as  to  what  shall  be  sold  and  purchased. 

•4.  Ratification  by  a  ^as  and  electric 
li^ht  corporation  of  the  action  of  its 
board  of  directors  in  electinerin  due  time  to 
sell  its  property  to  a  town  which  has  decided  to 
establish  a  lifrht  plant  under  the  act  of  1891, 
chap.  370,  before  tbe  town  has  cban^red  its  posi- 
tion, will  make  the  act  binding,  although  it  was 
not  within  the  thirty  days  given  the  corporation 
in  which  to  act. 

4S.  A  town  which  elects  to  avail  itself  of 
the  provisions  of  a  statute  enabling  it  to 
establisb  a  light  plant  cannot  attack  the  act  as 
unconstitutional  because  it  gives  tbe  owner  of  an 
existing  plant  the  option  to  compel  it  to  purchase 
that,  and  makes  no  provision  for  a  Jury  trial  as  to 
value. 

(May  18. 1894.) 

APPEAL  by  respondents  from  a  decree  of 
the  Supreme  Judicial  Court  for  Middlesex 
County  in  favor  of  petitioner  in  a  proceeding 
to  com])el  respondents  to  take  and  pay  for  a 
portion  of  petitioner's  ^as  and  electric  plant 
u]x>n  the  ground  that  they  had  elected  to  es- 
tablish such  plant  under  tbe  act  of  1891,  chap. 
S70.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  K.  Hamilton  for  appellant. 

Messrs.  Edg^r  R.  Chaplin  and  Charles 
R.  Darling^,  for  appellee: 

Chapter  370  of  the  act  of  1891  is  valid  and 
•constitutional. 

Opinion  of  the  Justices,  150  Mass.  592,  8  L. 
R.  A.  487. 

That  part  of  the  act  requiring  a  town  which 
proceeds  to  avail  itself  of  tbe  provisions  of  the 
act  to  buy  any  lighting  plant  which  is  already 
operating  in  the  town  is  valid  and  constilu- 
•tional. 

The  provision,  instead  of  impairing  vested 
rights,  protects  them,  it  does  not  compel  a 
town  to  incur  an  obligation  against  its  will. 
Towns  are.  and  may  be.  compelled  to  assume 
obligations  toward  the  public  as  an  affency  of 
the  state;  they  are  in  this  respect  unlike  an  in- 
dividual. 

Agaftam  v.  Hampden  County,  130  Mass.  528; 
Freeland  v.  Hastings^  10  Allen,  570;  Re  King- 
man, 153  Mass.  5(56,  12  L.  R.  A.  417,  Dill. 
Mun.  Corp.  4th  ed.  i^  72;  Cooley,  Taxn.  2d  ed. 
p.  688. 

No  obligation  is  incurred  by  compulsion; 
ihe  town  incurs  it  voluntarily,  if  at  all. 

It  is  a  case  of  a  gift  cum  onere,  like  the  ac 
ceptance  of  a  deed  poll,  in  which  the  grantee 
assumes  certain  obligations.  Tbe  statute  is 
part  of  the  vote,  as  a  statute  affecting  the  rights 
of  a  party  under  a  contract  is  part  of  the  con- 
tract. 
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1  Kent,  Com.  *421;  Story,  Const.  5th  ed. 
§1888. 

There  is  no  valid  objection  to  the  act  on  the 
ground  that  it  binds  the  town  to  take  the  plant 
before  it  has  voted  any  money  or  otherwise 
taken  any  practical  steps  towards  establishing  a 
plant  of  its  own  other  than  the  passage  of  the 
votes  prescrilJed  by  the  statute. 

Harrington  v.  Berksidre  County  Comrs.  22 
Pick.  263,  33  Am.  Dec.  741;  Shau)  v.  Charles- 
town,  3  Allen,  538;  Briggs  v.  Cape  Cod  Ship 
Canal  Go.  137  Mass.  71;  Drury  v.  Boston,  101 
Mass.  439;  Whitney  v.  Lynn,  122  Mass.  338; 
Lewis,  Em.  Dom.  §  655. 

As  the  law  stands  the  votes  of  the  town  con- 
stitute an  offer  to  the  company,  which  the  lat- 
ter accepts  by  filing  the  schedule. 

Braintree  Water  Supply  Co.  v.  Braintree,  146 
Mass.  482. 

The  schedule  is  sufficient. 

In  a  conveyance  by  deed  or  will  a  general 
description,  such  as  all  the  property  which  the 
grantor  owns,  or  owns  in  a  certain  place,  or 
merely  naming  the  subject  of  the  grant,  such 
as  a  house,  mill,  or  wharf,  or  referring  to  the 
grantor*s  title,  is  sufficient. 

Johnson  v.  Rayner,  6  Gray,  107;  Greenwood 
V.  Murdoch,  9  Gray,  20,  69  Am.  Dec.  272;  Rob- 
inson V.  Brennan,  115  Mass.  582. 

So  in  an  agreement  to  couvey  real  estate. 

Scanlan  v.  Geddes,  112  Mass.  15. 

A  general  description  of  the  location  of  the 
building,  so  that  one  can  by  inquiry  find  It,  is 
sufficient  in  filing  a  mechanic's  lien. 

Parker  v.  BeU,  7  Gray,  429. 

The  general  power  ot  the  directors  was  sufll- 
cient  to  authorize  them  to  file  the  schedule. 
The  directors  of  a  corporation  may  make  an 
assignment  for  the  benefit  of  creditors. 

Sargent  v.  Webster,  13  Met.  497,  46  Am.  Dec. 
748;  Descombes  v.  Wood,  91  Mo.  196,  60  Am. 
Rep.  239;  Hutchinson  v.  Green,  91  Mo.  867; 
Ardesco  Oil  Co.  v.  North  American  Oil  d  Min, 
Co.  66  Pa.  375;  Taylor,  Priv.  Corp.  §  225; 
Wait,  Insolvent  Corp.  §  160. 

Directors  may  institute  legal  proceedings. 

Taylor,  Priv.  Corp.  §  224. 

In  critical  emergencies  acts  of  directors  may- 
be justified  which  otherwise  might  be  unau- 
thorized. 

Taylor,  Priv.  Corp.  §  220. 

If  the  original  authorities  of  the  directors 
were  insufficient,  the  ratification  by  the  action 
of  the  stockholders  makes  the  proceeding  valid. 

Story,  Agency,  9th  ed.  g§  239,  248;  Whar- 
ton, Agency,  §  76;  Ang.  &  A.  Corp.  §  804; 
Clement  v.  Jones,  12  Mass.  59;  Pratt  v.  Put- 
nam, 13  Mass.  361;  Fisher  v.  Willard,  Id.  379; 
Emerson  v.  Newbury,  18  Pick.  877;  Hetces  v. 
Parkman,  20  Pick.  i^O;  First  Parish  in  Sutton 
V.  Cole,  3  Pick.  232;  Bayley  v.  Bryant,  24  Pick. 
198;  Hav€7i  v.  Lowell,  5  Met.  35;  Conrad  v. 
Abbott,  132  Mass.  330;  Murray  v.  Mayo,  157 
Mass.  248;  MacLean  v.  Dunn,  4  Bing.  722.  1 
Moore  &  P.  761;  Soames  v.  Spencer,  1  Dowl. 
&  R.  32;  Uagedom  v.  Oliverson,  2  Maule  &  S. 
485;  Williams  v.  North  China  Ins.  Co.  L.  R. 
1  C.  P.  Div.  757;  Ancona  v.  Marks,  7  Hurlst. 
&  N.  686;  Bolton  v.  Lambert,  L.  R.  41  Ch. 
Div.  295;  Andrews  v.  ^mna  L.  Ins.  Co.  92  N.  Y. 
596;  Hammond  v.  Hannin,  21  Mich.  374,  4 
Am.  Rep.  490;  Cowan  v.  Abbott,  92  Cal.  100; 
Wisconsin  v.  Torinus,   26  Minn.   1;  State  v. 
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Shaw,  28  Iowa,  67;  Blanchard  v.  Waite,  28  Me. 
51,  48  Am.  Dec.  474;  5  Harvard  L.  Rev.  pp. 
11,  et  seq.  article  Agency. 

Field,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  under  Stat.  1891,  chap. 
370,  §  13,  and  the  case  comes  before  us  by 
appeal  from  an  order  of  a  single  justice  over- 
ruling the  demurrer  of  the  respondent,  and 
by  appeal  from  a  decree  of  a  single  justice 
appointing  commissioners  to  determine  what 
property  shall  be  sold  by  the  petitioner,  and 
<>ought  by  the  respondent,  and  what  the 
price,  time,  and  other  conditions  of  the  sale 
and  delivery,  shall  be.  The  facts  on  which 
the  decree  is  founded  are  recited  in  the  de- 
cree. The  petition  was  filed  on  October  28, 
1892,  and  all  the  proceedintrs  were  had  be- 
fore the  passage  of  Stat.  1893,  chap.  454. 

The  decree  recites  "that  the  petitioner  is, 
and  was  at  the  time  set  forth  in  the  petition, 
a  corporation  established  under  the  laws  of 
Massachusetts,  and  having  its'  usual  place 
of  business  at  Wakefield,  in  the  county  of 
Middlesex  ;  that  it  is,  and  was  at  said  times, 
•engaged  in  the  business  of  manufacturing  gas 
f  of  the  use  of  the  inhabitants  of  the  towns  of 
Wakefield,  Reading,  and  Stoneham,  with  its 
main  gasworks  in  Wakefield,  and  with  pipes 
-extending  into  the  towns  of  Reading  and 
Stoneham ;  that  it  was  duly  authorized  by 
the  board  of  gas  commissioners,  and  by  the 
necessary  vote  of  stockholders,  under  and  in 
pursuance  of  chapter  885  of  the  acts  of  1887, 
to  engage  in  the  business  of  generating  and 
furnishing  electricity  for  light  and  power  in 
the  towns  of  Reading,  Wakefield,  and  Stone- 
iiam,  and  is,  and  was  at  said  times,  engaged 
in  furnishing  electric  light  for  commercial 
purposes  to  the  inhabitants  of  the  town  of 
Wakefield,  with  its  central  lighting  station 
in  Wakefield. "  It  is  contended  that  the  two 
votes  passed  by  the  town  pursuant  to  Stat. 
1891.  chap.  370,  §  8,  to  the  eflfect  "that  it  is 
expedient  for  the  town  to  exercise  the  au- 
thority conferred  upon  towns  under  the  pro- 
visions of  chapter  370  of  the  acts  of  the  year 
1891,"  are  not  equivalent  to  a  vote  that  the 
town  decides  to  establish  a  plant  for  the  man- 
ufacture and  distribution  of  gas  and  electric- 
ity, but  that  an  additional  vote,  to  the  effect 
that  the  town  decides  to  establish  such  a 
plant,  is  required  before  the  town  becomes 
subject  to  the  obligations  imposed  hy  the 
statute.  See  sections  12  and  13.  But  the 
statute  makes  provision  for  only  two  votes. 
Section  12  begins  as  follows:  "When  any 
-city  or  town  shall  decide  as  hereinbefore  pro- 
vided to  establish  a  plant,  and  any  person, 
-firm,  or  corporation  shall  at  the  time  of  the 
first  vote  required  for  such  decision  be  en- 
■gaged,"  etc.  The  provisions  thereinbefore 
made  are  the  votes  required  by  §  3,  and  the 
first  vot«  must  mean  the  first  vote  required 
by  that  section.  Section  13  begins  as  fol- 
lows: "Any  person,  firm,  or  corporation 
desiring  to  enforce  the  obligation  of  any 
•city  or  town  under  §  12  to  purchase  any 
property  shall  file  with  the  clerk  of  sucn 
-city  or  town,  within  thirty  days  after  the 
passage  of  the  final  vote  whereby  such  city 
•or  town  shall  have  decided  to  establish  a 
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plant,  a  detailed  schedule  describing  such 
property  and  stating  the  terms  of  sale  pro- 
posed," etc.  The  final  vote  must  be  the  vote 
at  the  last  of  the  two  legal  town  meetings 
mentioned  in  §  3.  This  construction  is  con- 
firmed by  the  language  in  the  last  clause  of 
§  18.  We  find  nothing  in  the  statute,  any- 
where, indicating  that  after  the  town  has 
voted  at  two  separate  legal  town  meetings, 
called  as  required  by  §  3,  that  it  is  expe- 
dient to  exercise  the  authority  conferred  by 
the  statute  pursuant  to  g  3,  any  additional 
vote  is  necessary,  and  we  think  that  this 
contention  cannot  avail. 

Section  12  provides  as  follows:  "When 
any  city  or  town  shall  decide  as  hereinbefore 
provided  to  establish  a  plant,  and  any  per- 
son, firm,  or  corporation  shall  at  the  time  of 
the  first  vote  required  for  such  decision  be 
engaged  in  the  business  of  making,  generat- 
ing, or  distributing  gas  or  electricity  for  sale 
for  lighting  purposes  in  such  city  or  town, 
such  city  or  town  shall,  if  such  person,  firm, 
or  corporation  shall  elect  to  sell  and  shall 
comply  with  the  provisions  of  this  act,  pur- 
chase of  such  person,  firm,  or  corporation 
before  establishing  a  public  plant,  such  por- 
tion of  his,  their,  or  its  gas  or  electric  plant 
and  property  suitable  and'used  for  such  busi- 
ness in  connection  therewith  as  lies  within 
the  limits  of  such  city  or  town.  If  in  such 
city  or  town  a  single  corporation  owns  or 
operates  both  a  gas  plant  and  an  electric 
plant,  such  purchase  shall  include  both  of 
such  plants, "  etc.  The  petitioner,  as  the  de- 
cree recites,  operated  both  a  gas  plant  and 
an  electric  plant  in  the  town  of  Wakefield. 
The  responaent  Contends  that  its  Doles  for  the 
support  of  the  wires  used  in  distributing 
electricity  were  not  leeally  located  in  the 
town  of  Wakefield.  On  this  question  the 
decree  recites  as  follows:  "It  appeared  that 
an  application  by  petitioner  for  permission 
to  erect  and  maintain  poles  and  wires  in  the 
streets  of  Wakefield  had  been  made  to  the 
selectmen  of  Wakefield,  under  the  provisions 
of  chapter  382  of  the  acts  of  1887  (there  being 
another  company  in  said  town  engaged  in, 
or  organized  for  the  purpose  of  doing,  an 
electric  lighting  business)  ;  that  said  permis- 
sion was  refused  by  said  selectmen,  but  upon 
appeal  taken  to  the  board  of  gas  and  electric 
light  commissioners,  under  the  provisions 
of  said  act,  the  decision  of  the  selectmen  was 
reversed,  and  said  permission  granted,  the 
order  of  said  board  being  as  follows,  viz.: 

"  *The  Board  of  Gas  and  Electric  Light 
Commissioners. 

"  'Boston.  May  27,  1890. 

"  *In  the  matter  of  the  appeal  of  the  Cit- 
izens* Gaslight  Company  of  Reading,  South 
Reading,  and  Stoneham  from  the  decision  of 
the  selectmen  of  Wakefield,  refusing  to  grant 
it  permission  to  erect  poles  and  string  wires 
in  the  streets  of  said  town  :  Ordered,  that  the 
decision  of  the  selectmen  be  reversed,  and 
that  permission  is  granted  to  the  Citizens' 
Gaslight  Company  of  Reading,  South  Read- 
ing, and  Stoneham  to  erect  wires  over  or 
under  the  streets,  lanes,  and  highways  of  the 
town  of  Wakefield,  for  the  purpose  of  sup- 
plying electricity  for  light  and  power.* 

"Thereafter,  on  August  7,  1890,  at  aregu- 
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lar  meeting  of  said  board  of  selectmen,  with- 
out petition,  notice  to  parties  interested,  or 
a  public  hearing,  the  following  vote  was 

f massed,  viz.:  *  Voted,  that  the  Citizens'  Gas- 
ight  Company  of  Readinj^,  South  Reading, 
and  Stoneham  be  and  is  hereby  authorized 
and  empowered  to  engage  in  the  business  of 
furnishing  electricity  for  light  and  power  in 
the  town  of  Wakefield,  and  to  erect  poles  and 
string  wires  in  the  streets  and  highways  of 
said  town,  the  location  of  said  poles  to  be 
hereafter  designated,  and  subject  to  such 
restrictions  as  to  quality  and  style  as  may 
be  imposed  by  the  selectmen  of  said  town  of 
Wakefield,  and  subject  also  to  such  other 
provisions  and  conditions  as  may  be  required 
by  said  board  of  selectmen.'  And  a  copy 
of  said  vote  was  furnished  to  the  petitioner 
by  the  secretary  of  the  board  of  selectmen  of 
the  town  of  Wakefield.  But,  except  as  afore- 
said, the  selectmen  of  the  town  of  Wakefield 
had  not  given  the  petitioner  any  writing 
specifying  where  the  posts  to  be  used  might 
be  located,  the  kind  of  posts,  and  height  at 
which,  and  the  places  where,  the  wires  might 
run ;  and  no  such  specifications  had  been  re- 
corded in  the  records  of  the  town  of  Wake- 
field, in  accordance  with  chapter  109,  fc^  3, 
of  the  Public  Statutes,  and  of  chapter  221  of 
the  laws  of  1883.  And,  except  as  aforesaid, 
said  petitioner  received  no  written  consent 
from  the  board  of  selectmen  of  said  town  to 
erect  poles,  lay  or  erect  wires  over  or  under 
the  streets,  lanes,  and  highways  of  said  town, 
or  to  dig  up  and  open  the  'ground  within 
the  streets  or  highways  of  said  town  for  the 
purpose  of  laying  lines  of  wires,  or  to  erect 
and  maintain  lines  of  wires *upon  or  above 
the  surface  of  the  streets  and  hijf^hways  of 
said  town,  as  provided  in  either  chapter  882 
or  385  of  the  acts  of  1887,  or  in  compliance 
with  any  other  statute.  As  to  whether  any 
oral  directions  or  consent  regarding  said  mat- 
ters were  given  by  the  selectmen,  no  evidence 
was  introauced  by  either  party."  The  con- 
tention is  that,  so  far  as  the  electric  plant  is 
concerned,  every  pole  supporting  the  wires 
within  the  limits  of  the  highways  in  the 
town  of  Wakefield  is  a  public  nuisance,  and 
that  the  town  cannot  be  compelled  to  pur- 
chase property  of  the  petitioner  which'  the 
petitioner  cannot  legally  use,  and  which' may 
be  removed  or  destroyed  as  a  nuisance.  The 
petitioner  had  received  general  authority  to 
erect  poles  and  lay  wires  in  the  public  streets 
of  the  town.  How  far  the  particular  location 
of  the  poles,  and  the  quality  and  style  of 
them,  were  subject  to  the  approval  of  the  se- 
lectmen of  the  town  need  not  now  be  consid- 
ered. The  petitioner  actually  owned  and 
operated  an  electric  plant  in  the  town.  The 
specific  property  which  the  town  is  required 
to  purchase  in  accordance  with  the  provi- 
sions of  the  act,  and  the  price,  time,  and  other 
conditions  of  the  sale,  are  to  be  determined 
by  the  commissioner  or  commissioners  to  be 
appointed  under  §  18,  Stat.  1891,  chap.  870. 
If  the  poles  in  the  public  ways  were  not  le- 
gally located,  this  would  not  entirely  defeat 
the  petition ;  and  what  effect  it  would  have 
upon  the  property  to  be  purchased,  or  the 
•"'ice  to  be  paid  for  it,  cannot  now  be  deter- 
^d. 
R.A. 


The  respondent  contends  that  the  petitioner 
has  not  complied  with  the  provisions  of  the 
act,  in  filing  a  detailed  schedule  of  the  prop- 
erty within  thirty  days  after  the  passage  of 
the  final  vote,  as  required  by  §  18.  The  final 
vote  was  on  August  15,  1892.  The  directors- 
of  the  company,  on  September  9  1892.  voted 
that  the  company  file  a  detailed  schedule  of 
its  property,  in  accordance  with  the  act,  and 
that  the  secretary  be  authorized  to  sign  and 
file  the  same ;  and  on  September  12  the  secre- 
tary, in  the  name  of  the  company,  filed  with 
the  clerk  of  the  town  a  statement  in  detail  of 
its  plant,  and  the  price  and  terms  upon  which 
the  company  would  sell  its  property  to  the- 
town.  The  contention  is  that  the  schedule 
should  not  be  a  mere  list  or  catalogue  of  prop- 
erty, but  a  formal  inventory,  with  a  particu- 
lar description,  sufficient  to  enable  a  court  to 
make  a  decree  for  specific  performance,  or 
such  as  would  be  required  in  a  formal  con- 
veyance of  the  property.  The  provisions  of 
the  statute  are  that,  if  the  corporation  desires 
to  enforce  the  obligation  of  tlie  town  to  pur- 
chase any  property,  it  shall  file  "a  detailed 
schedule  describing  such  property  and  stat- 
ing the  terms  of  sale  proposed.  If  the  parties 
fail  to  agree  as  to  what  shall  be  sold,  or 
what  the  terms  of  sale  and  delivery  in  accord- 
ance with  the  provisions  of  this  act  shall 
be,"  either  party  may  apply  to  the  court, 
and  the  court  shall  appoint  a  commissioner 
or  commissioners,  who  shall  adjudicate- 
"what  property,  real  or  personal,  including 
rights  and  easements,  shall  be  sold  by  the 
one  and  purchased  by  the  other."  It  is  evi- 
dent that  the  schedule  is  not  intended  to  settle 
finally  just  what  property  is  to  be  included 
in  the  sale.  We  think  that  the  schedule  was 
required  for  the  purpose,  not  of  furnishing 
such  a  formal  description  of  the  property  as- 
may  be  necessary  or  proper  in  a  convevance. 
but  of  furnishing  such  information,  in  rietail, 
to  a  city  or  town  as  the  parties  may  need  in- 
telligently to  negotiate  for  the  purchase,  or, 
if  the  parties  cannot  agree,  of  furnishing  to 
the  commissioners  such  a  bill  of  particulars^ 
as  may  be  necessary  or  convenient  for  an  in- 
telligent adjudication  of  the  matters  which 
they  are  to  determine.  We  cannot  say  that 
the  schedule  filed  in  this  case,  on  its  face, 
appears  not  to  be  made  up  in  sufficient  de- 
tail to  enable  the  town  to  understand  what 
property,  specifically,  the  petitioner  owned 
and  used  in  its  business  in  the  town  of 
Wakefield  ;  and  we  think  that  the  commis- 
sioners probably  could  identify  the  property 
from  the  schedule,  and  intelligently  make 
their  adjudication.  Certainly,  it  does  not 
appear  in  the  papers  before  us  that  the  com- 
missioners will  be  unable  to  identify  the 
property  from  the  schedule,  and  from  such 
facts  as  necessarily  must  be  pui  in  evidence- 
before  them. 

The  schedule  was  filed  by  the  secretary 
under  the  authority  of  a  vote  of  the  directors 
of  the  company,  and  it  is  contended  that  it- 
was  bey  Olid  the  jwwer  for  the  directors  to  de- 
termine whether  the  company  would  elect  to- 
sell  its  property  to  the  town,  and  to  avail 
itself  of  the  provisions  of  the  statute.  See- 
Pub.  Stat.  chap.  106,  §  28.  The  by  laws  of 
the  company  are  not  set  out  in  the  papers.. 
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It  appears,  however,  that  on  September  19, 
1892,  the  stockholders,  at  a  meeting  called 
for  the  purpose  of  taking  action  upon  a 
proposition  to  sell  the  plant  and  assets  of  the 
-company,  and  to  transact  such  other  business 
.as  should  come  before  the  meeting,  ratified 
the  action  of  the  directors,  but  this  was  more 
than  thirty  days  after  the  passage  of  the  final 
vote  by  the  town.  We  think  that  the  vote  of 
the  stockholders  must  be  considered  as  within 
the  notice  or  call  for  the  meeting  at  which 
it  was  passed.  It  does  not  appear  that  there 
was  any  change  of  position  on  the  part  of 
either  of  the  parties  between  the  action  of  the 
directors  and  that  of  the  stockholders,  and  the 
petitioner  duly  tiled  its  petition  within  sixty 
days  after  the  filing  of  the  schedule.  With* 
out  considering  whether  the  determination 
to  sell  the  property  to  the  town,  and  to  file 
the  schedule  In  accordance  with  the  provi- 
sions of  the  statute,  was  within  the  authority 
of  the  directors,  and  assumini;  that  the  filing 
of  the  schedule  within  the  thirty  days  is  to 
be  treated  as  a  condition  precedent  to  the 
Tight  of  the  company  to  enforce  the  obliga- 
tion of  a  city  or  town  to  purchase  its  prop- 
erty, we  are  of  opinion  that  the  ratification 
by  the  stockholders  in  this  case  must  be  taken 
as  equivalent  to  original  authority.  The 
town  took  no  action  to  rescind  its  votes  be- 
tween the  time  of  filing  the  schedule  and  the 
vote  of  the  stockholders,  if  any  such  action 
could  have  been  taken,  and  the  petitioner  has 
never  attempted  to  repudiate  the  action  of  the 
board  of  directors.  See  Bolton  v.  Lambert, 
L.  R.  41  Ch.  Div.  295;  Andrews  v.  .^na  L. 
Ins,  Oo.  92  N.  Y.  696 ;  Mms  v.  Mount  Her- 
mon  Boys'  School,  160  Mass.  177,  22  L.  R. 


A.  364 ;  Dempsey  v.  Cfiambers,  154  Mass.  880, 
13  L.  R.  A.  219. 

It  is  contended  that  Stat.  1891,  chap.  370, 
is  unconstitutional.  It  is  not  in  violation 
of  the  Constitution  of  Massachusetts  for  the 
legislature  to  authorize  a  town  to  purchase 
and  maintain  either  a  gas  or  an  electric  plant 
for  the  purpose  of  furnishing  light  to  its  in- 
habitants. Opinion  of  the  Justices,  150  Mass. 
592,  8  L.  R.  A.  487. 

The  legislature  might  have  authorized 
cities  and  towns  to  erect  and  maintain  such 
plants  without  requiring  the  cities  or  towns 
to  purchase  any  existing  plant  of  this  kind, 
belonging  to  private  persons  or  a  corporation, 
but  it  has  not  done  so.  Under  this  statute  a 
city  or  town  is  not  required  to  establish  any 
such  plant,  and  private  persons  or  corpora- 
tions are  not  required  to  sell  to  any  city  or 
town  any  existing  plant.  In  this  respect, 
there  is  nothing  compulsory  in  the  statute. 
But  if  a  town  chooses  to  act  under  the  statute, 
it  must  act  in  accordance  with  its  provisions, 
and  take  the  burdens  with  the  benefits.  The 
statute  does  not  provide  for  a  trial  by  jury 
upon  the  value  of  the  property  purchased, 
or  upon  any  of  the  terms  of  the  purchase.  If 
we  assume  that,  when  property  is  taken  by 
a  town  for  a  public  use,  the  owner  of  the 
property  has  a  right  to  a  jury  trial  upon  the 
amount  of  the  reasonable  compensation  to  be 
paid,  still  article  15  of  the  Declaration  of 
Rights  has  no  api)li cation  to  a  partv  who 
comes  in  voluntarily  under  the  provisions  of 
a  statute  which  provides. for  the  determina- 
tion of  his  rights  and  obligations  in  another 
manner  than  by  a  jury  trial. 

Decree  affirmed. 
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*l.  Section  26 12,  Comp.  I«aws,  imposes 
the  duty  upon  **the  children  of  any  poor  persoo 
who  Is  unable  to  maintain  himself  by  work,  to 
maintain  such  person  to  the  extent  of  their  abil- 
ity." 

.2.  While  the  statute  preseribes  no  pro- 
cedure for  enforcing  this  duty  as   to 

future  maintenance,  a  county  which,  under  the 
direction  of  the  law,  has  furnished  necessaries  to 
such  indigent  and  helpless  father,  may  recover 
therefor  in  an  action  against  the  children  whose 
duty  it  was  to  furnish  the  same,  and  whose  re- 

*Headnote8  by  Ksllam.  J. 


f usal  so  to  do  made  it  necessary  for  the  county 
to  furnish  such  necessaries. 

(October  38,  J895.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  McCook  County  over- 
ruling a  demurrer  to  the  complaint  in  an  action 
brought  to  enforce  defendants'  liability  for  the 
support  of  their  father.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  C.  Biematskit  for  appellants: 

A  complaint  alleging  an  open  account  and  a 
balance  due  states  two  causes  of  action. 

Eisenhouer  v.  Stein,  39  Kan.  281. 

When  the  complaint  states  a  demand  upon  a 
claim  due  and  a  claim  not  due,  there  is  a  mis- 
joinder of  causes. 

WurlitzerY.  Suppe,  38  Kan.  31;  Union  R. 
db  Transp.  Co.  v.  Traube,  59  Mo.  865;  Wein- 
land  V.  Cochran,  9  Neb.  480. 


Note.— The  decision  in  the  above  case  is  especial- 
ly interesting  as  an  affirmance  of  the  right  of  ac- 
tion based  on  a  statutory  duty  where  the  statute 
does  not  In  terms  provide  a  remedy.  As  the  duty 
to  provide  the  support  rests  by  law  upon  the  chil- 
dren first,  and  then,  in  case  of  their  default,  upon 
the  county,  the  case  is  distinguishable  from  that  of 
Albany  v.  MoNamara  (N.  Y.)  6  L.  R.  A.  212,  in 
31  L.  R.  A. 


which  aid  to  a  person  was  held  to  be  voluntary  so 
that  no  action  would  lie  for  reimbursement. 

In  this  connection  the  case  of  Rowell  v.  Vershlre 
(Yt.)  8  L.  R.  A.  706,  is  also  interesting,  where  it  was 
held  that  a  promise  of  aid  by  the  overseer  of  the 
poor  to  a  man  who  by  law  had  the  duty  of  support- 
ing a  daughter  was  without  consideration.  ' 
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A  summary  proceeding  may  not  be  joined  ' 
with  any  other  cause  of  action  although  aris- 
ing out  of  the  same  transaction. 

Otr  V.   WickJiam,  38  Kan.  225.  { 

So  a  statutory  liability  arising  upon  delin- 
quencies cannot  be  joineid  with  a  common-law 
liabilitv,  if  subsequent  in  time.  { 

Abbott,  Trial  Brief,  §  421,  and  citations:  11  • 
Am.  &Eng.  Enc  Law,  p.  1015.  1;  2  Wait,  Pr.  i 
451;  Boone,  Code  PI.   52;  Gates  v.  Kieff,   7 
Cal.  124. 

Without  statutory  provisions,  moral  duty  to 
support  an  indigent  parent  cannot  be  enforced, 
nor  can  action  be  maintained  for  the  recovery 
of  necesKaries  already  provided. 

Edirards  v.  Darii,  16  Johns.  281;  Stone  v. 
Stone,  32  Conn.  142;  Augusta  v.  Chelsea,  47  Me. 
367;  Ikiv^son  v.  Dawsfjn,  12  Iowa,  512;  Cook  v. 
Bradley,  7  Conn.  57,  18  Am.  Dec.  79;  Almyy. 
Harris,  5  Johns.  175;  Siritzerland  County 
Comrs.  V.  Hildehrand^  1  Ind.  555;  Storms  v. 
Sterens,  104  Ind.  46;  17  Am.  &Eng.  Enc.  I^w, 
pp.  d5S  ei  seq. ;  Hamlin  County  y.  Clark  Coun- 
ty, 1  8.  D.  132. 

The  statute,  while  saying  that  it  shall  be  the 
duty  of  a  child  to  support  an  indigent  parent, 
bas'establi.shed  no  way  in  which  this  duty  can 
be  enforced,  nor  conferred  upon  any  one  the 
authority  to  enforce  it:  that  is,  failed  to  create 
a  legal  duty,  and  tbe  provision  is  i merely  de- 
claratory of  a  moral  duty. 

Kentucky  v.  IJennison,  65  U.  8.  24  How.  66, 
16  L.  ed.  717. 

The  moral  obligation,  if  any  exists,  could 
not  be  en  forced,  for.  our  law  does  not  go  the 
length  of  the  civil  law  to  enforce  a  mere  moral 
obhfration. 

Bremer  County  v.  Curtis,  54  Iowa,  72; 
Thome  v.  I)eas,  4  Johns.  97;  Ehle  v.  Judmn, 
24  Wend.  97;  Cole  v.  Bedf(yrd,  97  Mass.  326; 
Bishop,  Cont.  44. 

The  expenditure  of  the  $100  by  the  overseers 
of  the  poor  was  a  charity,  for  which  there  can 
be  no  recover}-. 

Deer-hie  v.  Eaton,  12  Mass.  327:  Bennington 
V.  MrGenveH,  1  D.  Chip.  (Vt.)  44;  Bishop,  Cont. 
lasted.  209. 

At  common  law  the  promise  to  pay  for  neces- 
saries previously  furnished  to  either  child  or 
parent  was  not  binding,  being  supported  by 
merely  a  moral  obligation. 

2  Kent,  Com.  p.  208;  Bishop,  Cont.  last  ed. 
90. 

Mr.  P.  W.  Scanlant  for  respondent: 

If  the  complaint  states  a  good  cause  of  action 
other  causes  incorrectly  stated  will  not  make  it 
demurrable. 

Boone,  Code  PI.  §  135;  Green  tree  v.  Rosen- 

'  stock,  61  N.  Y.  583;  Conaughty  v.  Nichols.  42 

N.  Y.  83;  Ledicieh  v.  MeKimm,  53  N.  Y.  307. 

A  demand  for  several  distinct  forms  of  judg- 
ment can  be  no  misjoinder. 

2  Wait,  Pr.  450,451;  Colstrvm  v.  Minne- 
apolis d  St.  L.  R.  Co.  31  Minn.  367;  Lattin  v. 
McCarty,  41  N.  Y.  107. 

The  county  must  provide  maintenance  for 
poor  whether  relatives  are  ordered  to  do  so  or 
not. 

Mappes  V.  loica  County  Supers.  47  Wis.  31; 
Stone  V.  Glover,  60  Vt.  651. 

Persons  may  be  called  upon  to  support  their 
poor  relatives. 

Salem  v.  Andover,  3  Mass.  436;  Say  ward  v. 
81  L.  R.  A. 


Alfred,  5  Mass.  245;  Jasper  (.Wunty  v.  Osbom,. 
59  Iowa,  208;  Boone  County  t.  Buhl,  9  Iowa, 
276. 

KelhuB,  J.,  delivered  the  opinion  of  the 
court: 

McCook  county  brought  this  action  to  re- 
cover from  appellants  $100,  paid  by  the  county 
for  the  support  and  maintenance  of  their  in- 
digent father,  and  for  a  judgment  requiring 
them  to  contribute  to  his  future  support.  This 
appeal  is  from  an  order  overruling  a  demurrer 
to  the  complaint  The  grounds  of  demurrer 
were:  First,  that  plaintiff  has  not  legal  capac- 
ity to  sue;  second,  that  several  causes'of  action 
haye  been  improperly  united;  and,  ttiird,  that 
the  complaint  does  not  state  facts  conj»tituting^ 
a  cause  of  action. 

There  is  no  merit  in  the  first  ground.  The 
statute  expressly  authorizes  a  county  to  sue 
(Comp.  Laws,  §  572).  The  second  sround  will 
be  noticed  after  the  third  is  disposed  of. 

Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the 
county  against  the  appellants?  Section  2612 
of  the  Compiled  Laws  is  as  follows:  "It  is 
the  duty  of  the  father,  the  mother,  and  the 
children  of  any  poor  person,  who  is  unable  to 
maintain  himself  by  work,  to  maintain  such 
person  to  the  extent  of  their  ability.'*  Thi* 
provision  innovates  the  common -law  rule,  by 
imposing  upon  children,  to  the  extent  of  their 
ability,  the  duty  of  maintaining  their  poor  and 
helpless  parents.  The  statute  declares  the 
duty  of  such  children  to  support  such  parents- 
as  expressly  and  unequivocally  as  the  common, 
law  declares  the  duty  of  parents  to  support 
their  minor  children.  Appellants  contend  that 
this  statute  declares  only  a  moral  duty,  for  it 
provides  no  means  for  its  enforcement  This 
may  be  true  so  far  as  future  support  is  con- 
cerned, but  the  general  law  affords  the  same 
means  for  compelling  payment  for  necessary 
support  by  an  adult  child  who  disregards  this 
imposed  duty  as  it  does  in  the  case  of  a  neg- 
lectful father.  The  duty  rests  upon  the  child, 
but,  in  consequence  of  his  neglect,  tbe  statute 
humanely  requires  the  county  to  provide  such 
support.  The  county  does  not  act  officiously', 
but  under  the  coercion  of  the  law.  and  sup- 
plies the  support  which  the  son  or  daughter 
was  under  obligation  to  supply.  The  duty  tO' 
support  being  by  law  put  upon  the  child,  he  i» 
liable  upon  the  same  principle  that  the  father 
is  liable  at  common  law  for  necessary  support 
furnished  to  a  destitute  minor  child,  whom  it 
is  his  duty  to  provide  for.  If,  under  such  cir- 
cumstances, the  county,  under  the  direction  of 
the  law,  furnishes  necessaries  to  the  indigent 
and  helpless  father,  we  think,  upon  principle, 
it  ought  to  and  may  recover  therefor  against 
the  children  whose  duty  it  was  to  furnish  the 
same,  but  who  neglected  and  refused  so  to  do. 
The  statutes  of  most  of  the  states  go  further, 
and  provide  a  procedure  by  which  such  chil- 
dren may  be  compelled  to  supply  future  sup- 
port. Ours  does  not.  Whether  the  omission 
was  an  oversight  or  deliberate  we  do  not  know. 
Our  conclusion  is  that  the  complaint  states 
facts  which  would  entitle  the  county  to  re- 
cover for  the  necessary  support  theretofore 
furnished  the  father,  but  we  are  unable  to  find 
any  statutory  authority  for  the  court  to  make 
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a  judgment  requiring  the  defendants  to  under- 1     The  complaint  stating  one  good  cause  of  ac- 
take  the  future  support  of  their  father.    For   tion,  the  demurrer  was  properly  overruled^ 
such  necessaries  as  -it  has  already  furnished,    and  the  order  appealed  from  is  affirmed. 
or  for  such  as.  under  the  same  conditions,  it       All  concur, 
may  hereafter  furnish,  it  may  maintain  an  ac- 
tion against  the  defendants.    The  complaint 
stating  no  cause  of  action  for  future  mainte- 
nance, there  was  no  misjoinder. 


Petition  for  rehearing  denied  March  11, 1896^ 


MICHIGAN  SUPREME  COURT. 


DETROIT 

BOARD  OF   WATER  COMMISSIONERS 
of  the  City  of  Detroit,  Plf.  in  Certiorari. 
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Water  need  not  be  Aimished  without 
pay  by  an  incorporated  board  of  wa- 
ter commiBsioners  havingr  no  source  ot 
revenue  for  the  runningr  expenses  of  the  water- 
works except  the  water  rates,  to  a  house  of  cor- 
rection which  is  under  the  control  for  the  most 
part  of  a  board  of  inspectors,  and  not  ot  the  city 
council,  although  the  city  is  oblisred  to  pay  the 
expenses  so  far  as  they  exceed  the  earnings  of  the 
institution,  since  any  such  burden  should  be  laid 
upon  the  whole  body  of  taxpayers  of  the  city, 
and  not  upon  those  only  who  are  private  con- 
sumers of  water. 

(March  3, 1806.) 

CERTIORARI  to  the  Circuit  Court  for 
Wayne  County  to  review  a  judgment  grant- 
ing a  mandamus  to  compel  defendant  to  fur- 
nish water  free  of  charge  to  the  Detroit  house 
of  correction.    Reversed . 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  M.  Duffleld,  for  plaintiff  in 
certiorari : 

The  city  of  Detroit  has  heretofore  asserted, 
in  defense  of  actions  brought  against  it  in  the 
state  and  Federal  courts,  that  it  has  no  control 
or  responsibility  for  the  acts  of  the  superin- 
tendent and  officers  of  the  house  of  correction; 
and  such  is  the  law  of  this  state. 

Detroit  v.  Laughna,  34  Mich.  402;  Scharz- 
waeldei-  v.  Detroit,  U.  S.  Dist.  Ct.  Mich. 

The  board  of  water  commissioners  is  a  cor- 
poration auxiliary  to  the  city  of  Detroit  and  in 
charge  of  its  waterworks;  it  is  confined  in  its 
own  procedure  to  raising  money  from  water 
rates  charged  for  the  use  of  water.  These  are 
the  primary  resources  for  paying  current  ex- 
penses and  expenses  for  the  extension  of  the 
vi^orlcs 

Jones  V.  Detroit  Water  Comrs.  84  Mich.  273. 

Mr.  John  J.  Speed,  for  defendant  in  cer- 
tiorari: 

The  board  of  water  commissioners,  as  well 
as  other  boards  and  commissions,  is  a  part  of 
the  municipal  government  of  the  locality 
known  as  the  city  of  Detroit;  and  although 
for  certain  purposes  the  right  to  sue  and  be 
ued  and  to  hold  property  in  its  own  name  is 


conferred  upon  this  board,  still  this  board  cau 
only  under  our  system  of  government  exist  as- 
a  mere  agency. 

People,  Park  Comrs, ^  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202. 

The  board  of  water  commissioners  is  not 
merely  a  trustee  for  the  benefit  of  individual 
consumers  of  water  who  pay  water  rates. 

The  term  "public  use"  in  the  7th  section  of 
the  act  creating  the  board  of  water  commis- 
sioners is  broad  enough  to  include  public  build- 
in^. 

The  term  * 'public"  when  applied  to  a  build- 
ing is  one  which  exists  by  public  authority 
and  is  used  for  public  purposes. 

See  title  Public,  19  Am.  &  Eng.  Enc.  Law, 
pp.  »02-304. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Detroit,  through  its  corporation 
counsel,  ask  a  mandamus  to  compel  the  board 
of  water  commissioners  to  furnish,  free  of 
charge,  water  to  the  Detroit  house  of  coirec- 
tion.  The  writ  was  granted  by  the  circuit 
court,  and  the  respondent  has  brought  the  pro- 
ceeding to  this  court  by  certiorari. 

The  Detroit  house  of  correction  appears  to 
have  been  built  by  the  city  under  a  general 
power,  given  to  the  common  council,  *'to 
establish  and  build  jails,  workhouses,  and 
houses  of  correction  for  the  confinement  of  of- 
fenders, to  errect,  and  provide  for  erecting,  the 
necessary  buildings  therefor,  and  control  and 
regulate  the  same;  to  appoint  all  necessary  of- 
ficers for  taking  charge  of  the  same  and  of  per- 
sons confined  therein;  to  prescribe  their  pow- 
ers and  duties,  to  provide  for  their  removal 
from  office,  and  the  filling  of  vacancies."  Sess. 
Laws  1857,  p.  106,  subdiv.  60.  Other  sections 
of  the  charter  provide  for  the  confinement  of 
state  offenders,  at  the  expense  of  the  state  and 
the  various  counties,  and  subsequent  statutes 
took  away  much  of  the   control    originally 

fiven  to  the  council  and  lodged  it  elsewhere^ 
ee  How.  Stat.  chap.  344.  The  status  of  this 
institution  has  been  before  the  courts,  and  in 
the  case  of  Detroit  v.  iMughna,  34  Mich.  402,. 
this  court  said:  "The  city,  indeed,  built  the- 
prison,  and  has  an  interest  in  its  finances,  as 
it  is  responsible  to  a  certain  degree  for  its  ex- 
penses; but  after  the  house  was  built  under 
provisions  of  the  city  charter,  which  may  or 
may  not  have  been  legally  sufficient  to  provide 
for  its  future  management,   the  legislature. 


Note.— For  water  rates  as  taxes,  see  note  to  Wag-  i  for  water,  Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville 
ner  v.  Rock  Island  (111.)  21  L.  R.  A.  519.  (N.  Y.)  30  L.  R.  A.  660. 

See  also,  as  touching  the  character  of  such  charge  I 
31  L.  R.  A. 


464 


Michigan  Supbbmb  Court. 


Mab., 


cither  discovering  defects,  or  more  probably 
recogniziDg  the  maDifest  impropriety  of  allow- 
ing a  prison  to  be  managed  by  a  city  council, 
passed  a  statute  which  removed  any  doubt 
concerning  the  legal  position  of  that  establish- 
ment. On  the  15th  of  March,  1861.  an  act  was 
passed  entitled  'An  Act  to  Establish  the  De- 
troit House  of  Correction  and  Authorize  the 
Confinement  of  Convicted  Persons  therein.' 
By  this  act.  the  government  of  the  prison  was 
put  under  the  control  of  a  board  of  inspectors, 
of  whom  three  were  to  be  appointed  by  the 
-common  council,  on  the  nomination  of  the 
mayor,  and  in  addition  to  these,  the  ma^or  and 
the  chairman  of  the  board  of  stale  prison  in- 
spectors were  made  ex  offlcio  members.  The 
regulation  and  discipline  were  to  be  under 
rules  adopted  by  the  board,  leaving  the  council 
DO  voice  except  concerning  the  approval  of 
rules  relating  to  salaries  and  compensation  of 
officers  and  employees.  There  is  no  very  im- 
portant power  which  the  council  can  exercise 
without  the  concurrence  of  the  inspectors,  ex- 
cept in  the  selection  of  the  superintendent, 
whose  powers  and  duties  are  all  governed  by 
the  act  of  1861  and  the  general  laws  of  the 
state.  Any  interference  whatever  by  the  com- 
mon council,  either  in  the  selection  of  inferior 
officers  or  in  the  internal  management  of  the 
prison,  would  be  unlawful  and  nugatory. 
While  it  has  at  various  times  in  legal  experi- 
ence l)een  customary  to  allow  and  sometimes 
to  compel,  prisons  to  be  built  and  maintained 
by  larger  or  smaller  municipal  corporations, 
yet  all  criminal  prisons  are  and  must  be  public 
and  not  private  places  of  detention,  and  no  im- 
prisonment can  be  lawful  that  is  not  authorized 
bv  public  laws.  In  England  it  is  settled  that 
all  prisons,  by  whomsoever  kept,  are  the  King's 
prisons  (2  Inst.  100;  Ex  parte  Evans,  8  T.  K. 
172).  and  no  new  prison  can  be  erected  except 
by  act  of  Parliament."  We  find,  therefore, 
that,  while  the  legislature  has  required  the  city 
to  pay  the  expenses  of  the  house  of  correction 
to  the  extent  that  they  shall  be  found  to  ex- 
ceed the  earnings,  its  management  and  its  ap- 
propriations are  not  within  the  control  of  the 
council,  these  being  confided  to  officers  pro- 
vided for  by  the  law.  except  as  the  as-sent  and 
concurrence  of  the  council  are  necessary  to  ex- 
traordinary appropriations,  etc. 

The  board  of  water  commissioners  is  a  cor- 
poration created  in  the  year  1858,  by  act  of  the 
legislature,  and  given  the  charge  of  the  water- 
works, which  it  is  authorized  to  manage  and 
extend,  and  to  regulate  and  fix  and  collect  water 
rates  from  the  owner  or  occupant  of  each  house 
or  other  building  having  or  using  water. 
Laws  1853,  p.  180;  3  Laws  1873,  p.  185.  These 
water  rates  seem  to  be  the  only  source  of 
revenue  provided  for  the  running  expenses  of 
the  waterworks.  Jones  v.  Detroit  Water 
Conirs,  84  Mich.  273.  Extensions,  etc.,  are 
provided  for  from  other  sources,  and  fire  h v- 
drants  may  be  ordered  by  the  fire  commis 
sioner,  in  which  case  they  must  be  paid  for 
from  the  funds  of  the  fire  commission.  If  re- 
quired by  the  council,  it  must  pay  the  ex- 
pense. 
Z\  L.  R  A. 


It  is  now  contented  that  the  house  of  correc- 
tion belongs  to  the  city,  and  is  a  public  insti- 
tution, and.  as  such,  is  entitled  to  be  supplied 
with  water  free  of  charge.  It  is  a  significant 
fact  that  those  haying  in  charge  the  manage- 
ment of  the  house  or  correction  do  not  make 
this  application,  and  that  the  city  is  the  mov- 
ing party.  As  already  shown,  the  city  must 
provide  for  the  expenses  of  this  institution,  so 
far  as  they  are  not  covered  by  the  earnings. 
Such  expense,  then,  should  be  a  burden  upon 
the  whole  body  of  taxpayers  of  the  city.  If 
the  water  must  be  paid  for,  it  must  come  out 
of  the  general  tax,  unless  it  can  be  paid  from 
the  carnines.  On  the  other  hand,  if  the  insti- 
tution is  en  titled  to  have  the  water  furnished 
gratuitously  by  the  commissioners,  the  burden 
is  not  borne  by  the  city  at  larije,  but  by  those 
only  who  are  private  consumers  of  water.  The 
fund  derived  from  water  rates  is  depleted  to 
thnt  extent,  and  it  might  easily  be  so  seriously 
affected  as  to  require  a  raising  of  the  rates.  If. 
as  contended,  the  water  commissioners  cannot 
refuse  to  furnish  water  gratuitously  to  this  in- 
stitution, they  have  practically  no  alternative 
but  to  furnish  what  is  required,  nor  have  they 
any  means  of  preventing  wastefulness,  or  the 
extension  of  its  use  to  many  purposes  to  which 
steam  or  otlier  power  is  now  applied.  The 
common  council  would  be  powerless  to  con- 
trol it.  The  house  of  correction  should  be 
supported  from  its  own  fund,  and  if.  as  is  re- 
ported, it  produces  a  handsome  balance  over 
expenditures  each  year,  it  should  not  be  per- 
mitted to  increase  such  amount  by  compelling 
the  water  board  to  use  a  part  of  its  income 
from  water  rates;  and  we  can  see  no  difference 
between  requiring  the  water  board  to  pay  a 
sum  of  money  directly  to  the  management  of 
the  institution,  and  expending  it  for  water  to 
be  furnished. 

It  is  said  that  there  is  no  merit  in  the  de- 
fense that  it  is  merely  a  matter  of  bookkeep- 
ing, and  that  what  is  paid  for  water  is  taken 
from  one  city  pocket  and  put  into  another;  but 
we  have  shown  that  this  is  not  true,  inasmuch 
as  one  fund  must  be  furnished  by  the  city  at 
large,  or,  possibly,  by  the  county  of  Wavne 
and  other  counties,  or  the  state  at  large,  while 
the  other  is  made  up  by  a  comparatively  small 
portion  of  the  inhabitants  of  the  city,  i.  e,  those 
who  pay  water  rates.  Again,  if  this  were  a 
mere  matter  of  bookkeeping  in  the  sense  con- 
tended for.  its  natural  tendency  would  be  to- 
wards an  economical  use  of  water  by  the  insti- 
tution. It  is  probable  that  the  board  of  water 
commissioners  was  created  for  the  frugal  and 
economical  management  of  the  waterworks, 
and  the  conduct  of  the  business  connected 
therewith,  and  that  it  could  not  have  been  in- 
tended that  it  should  be  at  the  mercy  of  every 
institution  that  may  be  called  public.  What- 
ever may  be  its  duty  as  to  furnishing  water 
for  the  general  purposes  of  the  city,  we  think 
that  it  is  not  under  an  obligation  to  furnish  it 
to  this  institution  without  pay. 

We  think  the  order  of  the  Circuit  Court 
granting  the  torit  should  he  reversed. 

The  other  Justices  concur. 
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A.  L.  ROGERS,  AppL, 

V. 

STATE  of  Arkansas. 

(60  Ark.  76.) 

1.  One  who  fires  a  shot  neeeraarily 
fatalf  io  self-defense,  is  not  gutlty  of  homicide 
in  flringr  another  shot  which  also  would  be  fatal, 
after  the  other  party  has  abandoned  the  conflict, 
where  the  last  shot  does  not  contribute  to  or 
hasten  death. 

2.  A  definition  by  the  court  of  "^rreat 
bodily  injury**  as  a  *f  elony  committed  on  the 
person"  is  erroneous.  The  question  must  to  a 
great  extent  be  left  to  the  Judgment  of  the  jury. 

8.  Failincr  to  put  a  statement  of  law 
contained  in  an  admonition  to  counsel  in  writing 
is  not  error  in  the  absence  of  a  request  to  do  so. 

4.  A  general  request  to  put  all  instruc- 
tions in  writing  does  not  cover  a  remark  of  the 
court  in  response  to  a  remark  of  counsel  in  his 
argument. 

6.  A  person  charg^edlwith  murder*  who 
procures  a  continuance  to  obtain  the  tes- 
timony of  an  absent  witness  cannot  be  prejudiced 
by  the  failure  of  his  attorneys,  without  his  knowl- 
edge, to  comply  with  a  direction  of  the  court  to 
take  such  person^s  testimony  to  be  used  on  an 
application  for  bail,  made  after  such  witness  ap- 
pears. 

6.  A  iudge  cannot  testily  &•  a*  witness 
in  a  criminal  trial  over  which  he  is  presid- 


ing, under  Sand.  &  H.  Dig.  f  2965.  providing  that 
the  Judge  may  be  called  as  a  witness  by  either 
party,  but  that  In  such  case  it  is  in  the.  discretion 
of  the  court  to  order  the  trial  to  take  place  be- 
fore another  Judge  or  Jury. 
7.  The  giving  of  testimony  by  the  pre- 
siding Jud^e  on  a  trial  for  murder,  re- 
flecting on  the  good  faith  of  defendant  in  a 
previous  application  for  a  continuance,  is  re- 
versible error,  although  the  testimony  is  subse- 
quently excluded  and  no  objection  was  taken  to 
the  competency  of  the  Judge  as  a  witness,  where 
the  competency  of  the  evidence  was  objected  to. 

(December  15, 1894.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Yell  CouDty  con- 
victing him  of  manslaughter.     Reversed. 

Statement  by  Riddick,  J. : 

The  appellant,  Rogers,  was  indicted  by  the 
grand  jury  of  Johnson  county  for  the  crime  of 
murder.  The  indictment  alleged  that  he  killed 
and  murdered  one  M.  L.  Kernoodle  in  said 
county  by  shooting  him  with  a  pistol.  A 
change  of  venue  was  taken  to  Yell  county, 
and  the  case  was  there  tried.  The  evidence 
showed  that  Rogers  and  Kernoodle  became  en- 
gaged in  a  combat  in  the  town  of  Clarksville, 
near  the  barber  shop  in  which  Kernoodle 
worked;  that  they  had  only  struggled  a  mo- 
ment before  Rogers  drew  a  pistol  from  his 


NoTB.— Competency  of  jtuige  as  wUnese  in  a  cause 
on  trial  before  him, 
I.  Rule  as  to  judges. 
IL  Justices  of  the  peace. 

As  to  disqualiflcation  of  a  Judge  by  reason  of  his 
prior  connection  with  the  case,  see  tiote  to  State, 
Ambler,  v.  Hocker  (Fta.)  35  L.  R.  A.  114  (1894). 

The  competency  of  a  Judge  as  a  witness  in  a  case 
not  on  trial  before  him  will  form  the  subject  of  a 
separate  note. 

Introduction. 

The  principle  laid  down  in  Uooebs  v.  STATBas  to 
the  competency  of  a  Judge  as  a  witness  is  in  keep- 
ing with  the  other  decisions  upon  the  question. 

I.  Rule  as  to  judges. 

In  2  Hawk.  P.  C.  chap.  46,  9  17.  p.  608,  it  is  stated 
that  it  is  no  exception  against  a  person  giving  evi- 
dence either  for  or  against  a  prisoner  that  he  is  one 
of  the  Judges  or  Jurors  who  are  to  try  him. 

So,  in  a  note  to  Trial  of  Colonel  Hacker,  in  5  How. 
St.  Tr.  1176, 1181  (1660),  it  is  stated  that  the  secretary 
and  president  of  the  council  were  t>oth  In  commis- 
sion for  the  trial  of  the  prisoners  and  set  upon  the 
bench,  but  there  being  occasion  to  make  use  of 
their  testimony  against  Hacker,  one  of  the  prison- 
ers, they  both  came  off  the  bench  and  were  sworn 
and  gave  evidence,  and  did  not  go  up  to  the  bench 
again  during  the  trial,  and  it  was  agreed  by  the 
court  that  they  were  good  witnesses  though  in 
commission,  and  might  be  made  use  of. 

Again,  in  proceedings  against  the  Five  Popish 
Lords,  7  How.  St.  Tr.  1884  (1680),  the  prisoners  were 
told  that  it  would  be  best  for  them  to  produce  all 
the  witnesses  they  had,  and  oot  to  leave  anything 
undone  that  they  could  prove,  whereupon  the  ques- 
tion was  asked  whether  if  they  should  name  any  of 
the  House  of  Peers  as  their  witnesses  such  fact 
should  exempt  them  from  being  Judges,  and  the 
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question  was  answered  in  the  negative,  and  it  was 
stated  that  if  they  had  any  witnesses  among  any  of 
the  lords,  they  might  very  well  testify  on  behalf  of 
the  accused  and  yet  remain  still  in  the  capacity  of 
their  Judges. 

And  in  Trial  of  Femley  and  Others  for  High 
Treason  in  the  Year  1685, 11  How.  St.  Tr.  450,  it  was 
stated  that  every  man  knew  that  a  Judge  in  a  civil 
matter  tried  before  him,  and  a  counsel  even  against 
his  client,  had  been  enforced  to  give  evidence,  pro- 
vided it  be  not  of  a  secret  communicated  to  him 
by  his  client,  for  in  that  particular  a  Judge  ceased 
to  be  a  Judge,  and  was  a  witness  of  whose  evidence 
the  Jury  were  the  best  Judges,  though  he  reas- 
sumed  his  authority  and  was  afterwards  a  Judge  of 
the  Jury's  verdict. 

Upon  Trial  of  Earl  Macclesfield,  16  How.  St.  Tr. 
1262  (1725).  it  was  stated  that  in  Judicial  proceedings, 
especially  in  a  criminal  case,  witnesses  of  all  sorts 
were  to  be  examined  upon  oath. 

Tte  above  would  seem  to  have  been  the  old  rule, 
but  it  seems  now  to  be  agreed  that  the  same  per- 
son cannot  be  both  witness  and  Judge  in  a  cause 
which  is  on  trial  before  him.  Tf  he  is  the  sole  Judge 
he  cannot  be  sworn.  If  he  sits  with  others  he  still 
can  hardly  be  deemed  capable  of  impartially  de- 
ciding on  the  admissibility  of  his  own  testimony,  or 
of  weighing  it  against  that  of  another.  Moras  v. 
Morss,  11  Barb.  510  (1851). 

And  the  tendency  of  the  decisions  would  seem  to 
be  that  when  it  is  necessary  for  the  conduct  of  the 
trial  that  one  should  act  as  Judge,  he  may  not  be 
called  from  the  bench  to  be  examined  as  a  witness, 
but  when  his  action  as  a  Judge  is  not  required,  be- 
cause there  is  a  suflacient  court  without  him,  he 
may  become  a  witness,  though  it  is  then  decent  that 
he  do  not  return  to  the  bench.  People  v.  Dohring, 
SON.  Y.374, 17  Am.  Rep.  340  (1874);  People  v.  Miller, 
2  Park.  Crim.  Rep.  197(1864). 
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pocket,  and  shot  Kernoodle.  Kernoodle  turned, 
and  ran  into  his  shop,  screaming,  **MurderI" 
As  he  entered,  or  was  about  to  enter,  the  door 
of  the  shop,  which  was  only  a  few  steps  away, 
Rogers  fired  again.  Kernoodle  staggered  to 
the  back  part  of  the  shop,  sank  down  on  the 
floor  and  expired  almost  instantly.  The  ball 
from  the  first  shot  entered  the  front  part  of  the 
body,  near  the  left  nipple;  and  that  from  the 
second  entered  the  back,  near  the  spine.  Both 
balls  passed  entirely  through  the  body,  and 
boih,  in  the  opinion  of  the  medical  experts, 
were  fatal  wounds,  though  they  did  not  feel 
quite  so  certain  that  the  last  wound  would 
have  destroyed  life  as  they  did  that  this  result 
would  have  followed  from  the  first  wound 
alone.  There  was  a  conflict  in  the  evidence 
as  to  whether  Rogers  or  Kernoodle  was  the  ag- 
gressor in  the  combat.    From  some  of  the  evi- 


dence one  might  conclude  that  the  killing  wa» 
premeditated  on  the  part  of  Rogers;  that  he 
armed  himself,  and  going  to  the  shop  where 
Kernoodle  worked,  tSckoned  him  to  come  out, 
and  then,  having  willingly  entered  into  a  com- 
bat with  him,  deliberaiely  killed  him.  There  is- 
other  evidence  which  contradicted  this,  and 
tends  to  show  that  Kernoodle  was  the  aggress- 
or, and  that  being  a  large  and  powerful  man,  he 
walked  up  to  Rogers,  and,  afier  some  words, 
without  provocation,  struck  Rogers  a  violent 
blow  with  his  fist,  pushed  him  against  the  wall, 
and  was  about  to  throw  him  down  when  Rogers 
fired  the  first  shot.  There  was  some  proof  tend- 
ing to  show  that  at  the  time  Kernoodle  struck 
Rogers  he  was  armed  with  a  razor,  althouffb- 
this  was  contradicted  by  other  proof.  The 
other  facts  will  suflSciently  appear  from  the 
opinion.     The  jury  found  the  defendant  guilty 


The  objection  to  the  competency  of  a  Judere  as  a 
witness  jroes  to  the  power  of  the  court,  the  power 
to  administer  the  oath,  to  decide  on  a  question  of 
competency,  or  the  admissibility  of  parts  of  the 
evidence,  to  commit  for  refusing  to  answer,  and  to 
exercise  over  the  witness  all  the  other  powers  of 
the  court  which  may  be  called  into  requisition  for 
the  protection  of  the  rights  of  the  party.  Morss 
v.  Mores,  supra. 

Public  policy  will  excuse  a  Jud^re  from  testifyingr 
jf  he  insists  upon  it,  but  it  is  no  ground  for  excep- 
tion that  he  did  not  insist  upon  his  right  to  be  ex- 
cused.   Welcome  v.  BatcheJder,  23  Me.  85  (1848). 

In  Dabney  v.  MitcheJl,  6B  Ala.  496  (1880j,  where  a 
cause  was  tried  before  a  Judge  of  the  probate 
court  upon  ex  parte  evidence,  it  was  held  that  such 
judge  was  not  a  competent  witness,  and  that  an 
affidavit  made  by  him,  even  though  taken  before 
an  o£Bcer  having  authority  to  take  and  certify  af- 
fidavits, could  not  be  received  asevidence. 

In  Eloss  V.  Buhler,  2  Mart.  N.  8.  812  (1824),  it  was 
held  that  a  district  Judge  could  not  give  evidence 
on  a  trial  of  an  action  in  which  he  sat  as  judge,  and 
the  court  stated  that  the  Spanish  law  expressly  for- 
bade it,  for  the  reason  that  such  Judge  who  was  to 
administer  the  oath  must  do  it  alone,  and  was  to 
decide  as  to  his  competency  and  to  determine  on 
the  absence  of  evidence  if  a  nonsuit  was  prayed. 

In  People  v.  MiJler,  Ritpt-a,  it  was  held,  upon  an 
indictment  for  obtaining  the  signature  to  a  certain 
promissory  note  by  false  pretenses,  that  the  county 
Judge  who  presided  at  the  trial  could  not  be  sworn 
and  examined  as  a  witness,  as  he  could  not  occupy 
both  positions  at  thesame  time. 

Where,  during  the  progress  of  a  trial,  the  presid- 
ing judge,  at  the  request  of  the  respondent  and 
over  the  objections  of  the  appellant,  took  the  wit- 
ness stand  and  testified  concerning  testimon;^  of- 
fered by  the  appellant  in  some  prior  action  in- 
voUing  the  matter  in  dispute,  it  was  held  that  it 
was  error.  Maitland  v.  Zanga  (Wash.)  44  Pac.  117 
(1896). 

Where,  upon  a  trial,  one  of  the  justices  was  called 
as  a  witness  and  gave  material  evidence,  it  was 
held  that  the  court  was  disorganized,  and  that  the 
conviction  made  thereunder  was  Irregular.  Doh- 
ring  V.  People,  2  Thomp.  &  C.  458  (1873). 

In  People  v.  Dohring,  59  N.  Y.  874, 17  Am.  Rep. 
349  (1874),  a  Justice  of  the  sessions,  who  was  sworn 
as  a  witness,  did  not  leave  the  court-room  while 
the  trial  was  progressing,  nor  abandon  the  trial, 
but  left  the  bench  for  a  space  intending  to  return 
to  it,  and  did  so  return.  The  court  held  that  it  was 
error  to  permit  such  justice  to  take  his  place  and 
be  sworn  and  testify  as  a  witness,  not  upon  the 
■rround  that  any  harm  was  caused,  but  t)ccau8e 

uch  practice,  if  sanctioned,  would  lead  to  embar- 
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rassing  results  and  hinder  Justice  and  be  a  scandal" 
to  the  courts. 

In  the  above  case  it  was  shown  that  two  Justices 
of  the  sessions  were  indispensable  to  constitute 
a  legally  organized  court  ^>f  sessions,  and  that 
neither  could  be  dispensed  with  any  more  than  the 
county  Judge. 

In  the  above  case,  however,  the  court  had  origi- 
nally obtained  Jurisdiction  and  the  Judge  was 
examined  by  the  consent  of  the  people  and  the 
prisoner,  and  it  was  therefore  held  that  the  court, 
had  full  Jurisdiction  even  though  such  Justice  was 
examined  as  a  witness,  the  court  overruling  the 
prior  decision  in  the  case  in  2  Thomp.  &  C.  458  (1878», 
upon  that  point. 

n.  Jxustices  of  the  peace. 

In  Baker  v.  Thompson,  89  Oa.  486  (1892),  the  evi- 
dence of  a  presiding  magistrate  in  a  justice's  court 
upon  a  trial  before  a  Jury  on  appeal  in  the  court 
over  which  he  presided  was  refused  upon  the 
ground  that  the  law  made  no  provision  for  the  ad- 
ministration of  an  oath  to  him  as  a  witness,  and 
upon  the  ground  that  he  could  not  be  sworn  before 
himself. 

So,  in  Perry  v.  Weyman.  1  Johns.  630(1806),  It  was 
assigned  as  error  that  the  Justice  before  whom  the 
case  was  tried  was  sworn  by  another  Justice  as  wit- 
ness in  the  cause,  the  court  held  that  such  oath  was 
extra-judicial  and  improper,  and  reversed  the  Judg- 
ment. 

Where  a  party  seeks  to  avail  himself  of  the  evi- 
dence of  a  justice  of  the  peace  before  whom  the 
cause  Is  tried  through  the  intervention  of  a  Jury, 
he  roust,  before  the  commencement  of  the  trial, 
proceed  according  to  the  provisions  contained  in 
the  Ohio  statute,  for  the  removal  of  the  cause  and 
its  trial  before  another  justice  of  the  peace.  Mc- 
MlUen  V.  Andrews,  10  Ohio  St,  112  (1859). 

The  provisions  of  the  Ohio  statute  (Swan's  Stat- 
utes, p.  510,  e  758),  are  that  if  at  any  time  before 
the  trial  shall  have  commenced  it  shall  be  made 
satisfactorily  to  appear  to  the  Justice  before  whom 
any  cause  is  instituted  or  is  pending  lor  trial,  by 
affidavit  of  either  party,  that  such  Justice  is  a  ma- 
terial witness  for  either  party,  or  that  a  fair  and 
impartial  trial  cannot  as  he  believes  be  had  in  such 
township,  the  cause  shall  be  in  the  first  case  trans- 
ferred to  some  other  justice  of  the  township  for 
trial,  and  in  the  last  to  some  Justice  of  adjoining 
townships.    llAd. 

In  McMillen  v.  Andrews,  eupra^  the  question  was 
whether  a  justice  of  the  peace,  before  whom  a 
cause  was  being  tried  through  the  intervention  of  a 
Jury,  could  be  required  by  either  party  to  be  sworn 
andteetlf  y  in  such  case  the  other  party*  objecting,, 
and  the  court  held  that  he  could  not.  ~         E  W. 
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of  the  crime  of  voluntary  maoslaughter,  and 
assessed  his  puDishmeDt  at  five  years  in  the 
penitentiary. 

Mefors.  McKennon  &  Patterson,  J.  E. 
Cravens,  and  Martin  &  Murphy,  for  ap- 
pellant: 

If  the  first  shot  was  fired  justifiably,  it  was 
not  made  criminal  by  the  second.  If  the  first 
was  justifiable  and  the  second  criminal,  the  ap- 
pellant committed  no  criminal  homicide,  un- 
less the  second  was  an  agent  in  causing  death. 

2  Bishop,  New  Crira.  L.  ^^  686,  687;  Kerr, 
Homicide.  g§  82,  83;  Livingston  v.  Com.  14 
Gratt.  592;  State  v.  Scates,  5  Jones,  L.  420. 

The  definition  of  '*great  bodily  harm"  ex- 
cluded everything  but  mayhem  and  rape.  It 
was  legally  inaccurate,  and  also  an  unwar- 
ranted violation  of  the  appellant's  request  that 
charges  be  put  in  writine:. 

Mazzie  v.  SUite,  51  Ark.  177;  2  Archbold. 
Crim.  Pr.  &  PI.  *265;  Reg.  v.  Cot,  Russ.  & 
R.  C.  C.  362;  Reg,  v.  Ashman,  1  Post.  &  P. 
88;  Reg.  y.  NicholU,  9  Car.  &  P.  267;  Reg.  v. 
Griffiths,  8  Car.  &  P.. 248,  2  Moody,  C.  C.  40, 
1  Leach,  C.  C.  71;  Jacob,  Pisher's  Dig.  vol.  3, 
p.  3468;  Baker  v.  State,  4  Ark.  56. 

Messrs.  James  P.  Clarke,  Attorney  Gen- 
eral, and  Charles  T.  Coleman  for  the  State. 

Riddick,  J.,  delivered  the  opinion  of  the 
court: 

We  need  not  consider  the  objections  ureed 
against  the  definitions  of  the  words  ''wilfully" 
and  * 'deliberately"  contained  in  instruction 
No.  1,  given  by  the  court.  The  object  of 
those  definitions,  we  suppose,  was  to  inform 
the  jury  concerning  the  distinctions  between 
the  dififerent  degrees  of  homicide.  As  the  de- 
fendant was  only  convicted  of  manslaughter, 
it  is  plain  that,  whether  erroneous  or  not.  they 
did  him  no  harm.  We  find  no  error  in  either 
of  the  instructions  numbered  2,  9,  and  11, 
given  by  ihe  court  on  it^  own  motion,  and  to 
which  defendant  excepted.  When  taken  in 
connection  with  the  other  instructions,  we 
think  they  state  the  law  as  favorably  to  ap- 
pellant as  he  had  the  right  to  demand. 

The  twelfth  instruction  given  by  the  court, 
and  to  which  the  defendant  objected,  is  as  fol- 
lows: "(12)  If  the  jury  believe  that  the  defend- 
ant inflicted  upon  the  body  of  the  deceased  two 
mortal  wounds;  that  both  wounds  were  neces- 
sarily fatal,  and  either  of  which,  independent 
of  the  other,  would  have  produced  and  re- 
sulted in  the  death  of  the  deceased  within  a 
short  time,  of  which  two  wounds  the  jury  be 
lieve  the  deceased  died;  and  the  jury  further 
find  that  the  deceased  had  in  good  faith  de- 
clined all  further  contest  with  defendant,  and 
that,  while  deceased  was  fleeing  from  him, 
defendant  inflicted  the  second  fatal  wound 
upon  the  body  of  tbe  deceased  by  shooting  him 
a  second  lime, — although  the  jury  might  believe 
the  defendant  fired  the  first  shot  in  self-defense, 
the  killing  would  not  be  justifiable,  but  would 
amount  to  manslaughter  only."  It  is  said  by 
Mr.  Bishop  that  "whenever  a  blow  is  inflicted 
under  circumstances  to  render  the  party  inflict- 
ing it  criminally  responsible,  if  death  follows, 
he  will  be  deemed  guilty  of  the  homicide, 
though  the  person  beaten  would  have  died 
from  other  causes,  or  would  not  have  died  from 
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this  one  had  not  others  operated  with  it; 
provided  the  blow  really  contributed  either 
mediately  or  immediately  to  the  death  in  a  de- 
gree sufficient  for  the  law's  notice."  2  Bishop, 
New  Crim.  L.  §  637.  To  same  effect,  see 
Kee  V.  State,  28  Ark.  160. 

If  the  defendant  fired  the  first  shot  in  neces- 
sary self-defense,  and   then  afterwards,  when 
Kernoodle  had  abandoned  the    contest,   and 
was  fleeing,  he  again  fired  upon  him,  inflicting 
another  wound,  when  the  circumstances  were 
not  such  as  to  make  a  reasonable  man  in  his 
situation  believe  that  he  was  then  in  immediate 
danger  of  great  bodily  injurv,  he  woulcl  be 
guilty  either  of  some  degree  of  homicide,  or  of 
an  unlawful  assault,  depending  upon  theques 
tion  whether  or  not  the  wound  inflicted  by  the 
last  shot  either  caused,  contributed  to,  or  ac- 
celerated his  death.     In  other  words,  if  the 
last  shot  was  not  fired  in  necessary  self-defense, 
and  the  wound  inflicted  by  it  either  caused  his 
death,  or  contributed  to  or  hastened  it,  the  de- 
fendant would  be  guilty  of  some  degree  of 
homicide,  even  though  the  first  shot  was  fired 
in  self-defense,  and  though  at  the  time  the  last 
shot  was  fired  the  decea^  was  already  so  se- 
verely wounded  that  his  death  would  have 
followed  in  a  very  short  time.     On  the  other 
hand,  if  the  first  shot  was  fired  in  self-defense, 
and  the  last  shot  neither  caused  his  death  nor 
contributed  to  or  hastened  it,  then  he  could  not 
properly  be  convicted  of  any  degree  of  homi- 
cide, but  might  be  convicted  of  an  assault. 
DaHs  V.  State,   45  Ark.  464.     The  court,   in 
giving  instruction  No.  12,  doubtless  had  these 
rules  of  law  in  his  mind,  and  the  instruction, 
abstractly  considered,  is  nearly  correct,  if  not 
entirely  so;  but  we  doubt  if  in  this  case  it  pre- 
sented the  q^uestion  in  such  a  way  as  to  let  the 
jury  understand  that,  in  the  event  the  first  shot 
was  fired  in  self  defense,  then  it  became  ma- 
terial for  them  to  determine  whether  the  last 
shot  contributed  to  or  hastened  his  death.     In- 
struction No.  4,  asked  by  the  defendant,  sub- 
stantially covered  the  law  on  this  point,  but  it 
was  rather  long,  and  also  stated   that,  if  the 
second  shot  did  not  contribute  to  the  death  of 
deceased,  the  jury  must  acquit,  whereas  they 
might  still  have  found  defendant  guilty  of  an 
assault. 

Another  question  raised  by  counsel  is  con- 
cerning the  meaning  of  the  phrase  "great  bodily 
injury."  One  of  the  counsel  for  defendant,  in 
the  course  of  his  argument  before  the  jury, 
stated  that  the  law  books  did  not  define  such 
phrase;  whereupon  the  court  interrupted  him, 
and  said  that  the  law  books  did  define  it,  and 
that  its  meaning  was  "a  felony  committed  on 
the  person."  To  this  remark  of  the  court  de- 
fendant excepted  at  the  time,  and  now  contends 
that  it  was  not  a  correct  statement  of  the  law, 
and  that,  even  if  correct,  it  should  have  been 
reduced  to  writing.  It  was  held  in  Reg.  v. 
McNeill,  1  Craw.  &  D.  80,  that  to  constitute 
•*a  grievous  bodily  harm,"  under  a  statute  of 
Greo.  IV. ,  it  was  not  necessary  to  show  that  the 
wound  be  on  a  vital  part,  or  that  the  injury  be 
of  a  parmanent  nature,  or  that  life  be  en- 
dangered thereby;  but  that  proof  that  the  pris- 
,  oner  committed  an  assault  with  a  deadly 
weapon,  whereby  a  severe  wound  was  inflicted, 
was  sufficient  to  sustain  an  indictment  for  an 
assault  to  inflict  grevious  bodily  harm.    In  the 
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case  of  Lawlor  v.  People,  74  111.  230,  the  court 
said  that  the  phrase  "serious  bodily  injury" 
meant  substantially  the  same  as  **ffreat  bodily 
injury,"  and  that  the  meaning  of  both  was  "a 
hi^h  degree  of  injury,  as  opposed  to  a  slight 
injury."  The  phrase  * 'great  bodily  injury  is 
difficult  to  define,  for  the  reason  that  it  well 
defines  itself.  It  means  a  "great  bodily  in- 
jury," as  distinguished  from  one  that  Is  ^ight 
or  moderate,  such  as  would  ordinarily  be  in- 
fiicted  by  an  assault  and  battery  with  the  hand 
or  fist  without  a  weapon.  To  put  one  in  dan- 
ger of  great  bodily  injury  from  an  assault, 
something  more  than  attack  with  the  hand  or 
fist  would  usually  be  required,  and  it  would 
rarely  happen  that  one  might  lawfully  take 
the  life  of  another  to  avoid  an  assault  with  the 
fist  only.  But  cases  might  be  supposed  when 
it  would  be  justifiable  to  do  so;  for  an  assault 
and  battery  by  a  powerful  man  with  his  fist 
upon  a  weak  one  might  be  carried  to  such  ex- 
treme severity  as  to  produce  great  bodily 
injury,  and  yet  be  unaccompanied  by  such  cir- 
cumstances as  to  make  it  a  felony.  One  who 
intentionally  commits  a  great  bodily  injury 
upon  the  person  of  another  may  or  may  not  be 
guilty  of  a  felony,  depending  upon  the  circum 
stances;  but,  as  such  an  injury  may  under 
some  circumstances  be  committed  and  still  the 
offender  not  be  guilty  of  a  felony,  it  is  there- 
fore not  accurate  to  define  "great  bodily  in- 
jury" as  "a  felony  committed  on  the  person." 
What  constitutes  a  great  bodily  injury,  and 
whether  the  circumstances  in  any  case  are  such 
as  to  justify  one  in  believing  that  such  an  in- 
jury is  about  to  be  committed  upon  him  and 
in  defending  himself  against  it,  are  matters 
which  must  be  left  to  a  great  extent  to  the 
judgment  of  the  jurv. 

It  is  also  contenaed  that  the  court,  before 
making  this  remark  concerning  the  meaning 
of  the  phrase  "great  bodily  harm"  or  "injury, 
should  have  reduced  it  to  writing;  but  we  do 
not  think  this  contention  is  well  taken.  It  is 
the  duty  of  the  court  to  restrain  the  remarks 
of  counsel  within  proper  bounds.  If.  in  the 
opinion  of  the  court,  counsel  should  announce 
propositions  of  law  to  the  jury  which  are  in- 
correct and  misleading,  the  court  should  ad- 
monish counsel  so  that  he  may  desist.  It  is 
not  necessary  to  stop  to  reduce  the  admonition 
to  writing  before  making  it,  but  if  it  contains 
a  statement  of  law  calculated  to  infiuence  the 
verdict  of  the  jury,  the  court  should,  at  re- 
quest of  counsel,  reduce  the  same  to  writing, 
and,  if  necessary,  repeat  it  in  its  written  form 
to  the  jury.  No  request  was  made  to  reduce 
this  remark  to  writing.  The  general  request 
to  put  all  instructions  in  writing  cannot  be  held 
to  cover  this  remark,  for  it  was  not  intended 
as  a  part  of  the  instructions,  but  only  as  a  cor- 
rection of  what  was  conceived  to  be  a  misstate- 
ment of  the  law  in  the  part  of  counsel. 

During  the  progress  of  the  trial  the  presiding 
judge  was  called  as  a  witness,  and,  over  the 
objections  of  the  defendant,  testified  on  behalf 
of  the  state.  His  testimony  was,  in  substance, 
that  at  a  former  term  of  the  court,  before  the 
change  of  venue  was  taken,  the  defendant  had 
filed  a  motion  for  continuance  on  account  of 
the  absence  of  one  Bert  Cunningham,  whom 
he  alleged  was  a  material  witness  in  his  behalf. 
Afterwards  Bert  Cunningham  appeared,  and, 
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defendant  having  made  an  application  for  bail, 
the  judge,  in  open  court,  notified  the  attorneys 
of  defendant  that  they  might  take  the  testi- 
mony of  said  Cunningham  to  be  used  on  the 
application  for  bail;  to  which  notification  the 
attorneys  of  defendant  made  no  response,  and 
took  no  steps  to  procure  the  testimony  of  said 
Cunningham.  It  was  not  shown  that  the  de- 
fendant was  present  at  the  time  this  notification 
was  given  to  his  attorneys,  or  that  he  in  any 
way  approved  of  the  conduct  of  his  attorneys 
in  this  regard;  on  the  contrary,  defendant  tes- 
tified that  he  had  been  in  prison,  and  did  not 
know  such  notification  was  given.  This  evi- 
dence tended  to  make  the  impression  that  de- 
fendant had  endeavored  to  procure  a  continu- 
ance on  account  of  the  absence  of  a  witness 
whose  testimony  he  did  not  want,  when  the 
failure  to  take  this  deposition  may  have  been 
due  to  the  neglect  of  his  attorneys,  and  through 
no  fault  of  the  defendant.  We  think  it  clear 
that  the  testimony  was  incompetent  The  trial 
judge  seems  to  have  arrived  at  the  same  con- 
clusion, and  afterwards,  acting  as  a  court,  ex- 
cluded the  testimony  which  he  had  given  as  a 
witness.  But  the  questioti  still  remains  whether 
a  judge,  while  presiding  at  a  trial  of  a  criminal 
case,  may,  against  the  objection  of  the  defend- 
ant, testify  as  a  witness  on  the  part  of  the 
prosecution.  The  only  reference  to  this  ques- 
tion we  find  in  our  statute  is  ^  2965,  Sand. 
&  H.  Dig.  That  section  is  as  follows:  "The 
judge  or  juror  may  be  called  as  a  witness  by 
either  party;  but,  in  such  cases,  it  is  in  the 
discretion  of  the  court  to  suspend  the  trial  and 
order  it  to  take  place  before  another  judge  or 
jury;  and  when  a  party  knows  at  the  time  the 
jury  are  impaneled  that  a  juror  is  to  be  called 
by  him  as  a  witness,  he  shall  then  declare  it, 
and  the  juror  shall  be  excluded  from  the  jury." 
This  section  was  taken  from  the  Code  of  Prac- 
tice in  Civil  Actions,  and  is  the  same  as  section 
660  of  that  Code.  There  is  a  provision  in  the 
Code  of  Criminal  Practice  that  the  provisions 
of  the  Civil  Code  shall  apply  to  and  govern 
the  summoning  and  coercing  the  attendance 
of  witnesses,  and  compelling  them  to  testify  in 
all  criminal  prosecutions;  but  that  provision, 
we  think,  refers  to  the  chapter  of  the  Civil 
Code  regulating  the  issuance  of  subpoenas  for 
witnesses  and  attachments  for  contempt.  It 
does  not  refer  to  the  competency  of  witnesses. 
While  there  are  other  portions  of  the  Civil 
Code  applicable  to  criminal  proceedings,  we  do 
not  find  anywhere  that  this  section  is  to  apply 
to  such  proceedings;  on  the  contrary,  the  lan- 
guage of  the  section  itself  furnishes  convinc- 
mg  proof  that  it  was  only  intended  to  apply  to 
civil  cases.  It  states  that,  when  the  judge  or 
juror  is  called  as  a  witness,  it  is  in  the  discretion 
of  the  court  to  suspend  the  trial,  and  order  it 
to  take  place  before  another  judge  or  jury .  It  is 
plain  that  on  a  trial  of  a  defendant  for  a  felony, 
after  the  jury  are  impaneled  and  sworn,  the 
court  would  have  no  power,  without  the  con- 
sent of  the  defendant,  to  suspend  the  trial,  and 
order  it  to  take  place  before  another  jury.  So 
we  conclude  that  this  section  was  not  intended 
to  apply  to  criminal  proceedings,  and  that  we 
have  no  statute  permitting  a  judge  to  testify  as 
a  witness  in  a  criminal  trial  over  which  he  is 
presiding. 
In  the  absence  of  such  a  statute  we  think  it 
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clear  that  a  judge  caDDot  testify  under  such  cir- 
cumstauces.  It  has  been  held  in  Enirland  that 
a  judpe  may  give  evidence,  but  that  if  he  does 
so  he  must  descend  from  the  bench,  and  cannot 
return  thither  during  the  trial,  Sichel,  Practice 
relating  to  Witnesses,  14.  This  rule  was  appli- 
cable to  trials  where  the  court  was  composed  of 
several  judges.  In  such  a  court,  a  judge  might 
descend  from  the  bench,  testify,  and  take  no 
further  part  in  the  trial  of  the  case  without  in- 
terfering with  the  progress  of  the  trial.  Speak- 
ing of  this  question,  Mr.  Rapalje  says:  "If 
the  judge  sits  alone,  he  cannot  be  sworn  at  all; 
and,  if  he  be  one  of  several  judges,  he  ought 
not  to  be,  unless  he  leaves  the  bench  during  the 
trial.  In  such  a  case,  the  maxim  that  'no  one 
shall  be  both  judge  and  witness  in  the  same 
cause' prevails."    Rapalje,  Witnesses*,  ii45. 

This  question  came  before  the  supreme  court 
of  New  York  in  a  case  where  one  of  the  two 
judges  presiding  had  testified,  and  Fblger,  J. , 
who  delivered  the.  opinion  of  the  court, 
said  that  it  was  erroneous,  '*becauscsuch  prac- 
tice, if  sanctioned,  may  lead  to  unseemly  and 
embarrassing  results.to  the  hindering  of  justice, 
and  to  the  scandal  of  the  courts."  In  the 
same  opinion,  referring  to  the  same  matter,  he 
says:  '  'Other  considerations  may  be  added :  If 
a  judge  is  put  upon  the  stand  as  a  witness,  be 
has  all  the  rights  of  a  witness,  and  he  is  sub- 
ject to  all  the  duties  and  liabilities  of  a  witness. 
It  may  chance  that  he  may  for  reasons  sutli- 
cient  to  himself,  but  not  sufficient  for  anotlier 
of  equal  authority  in  the  court,  decline  to  an- 
swer a  question  put  to  him,  or  in  some  other 
way  bring  himself  in  conflict  with  the  court. 
Who  shall  decide  what  course  shall  be  taken 
with  him?  Shall  he  return  to  the  bench,  and 
take  part  in  disposing  of  the  interlocutory 
question  thus  arising,  and  upon  the  decision 
being  made,  go  back  to  the  stand  or  go  into  cus- 
tody for  contempt?  The  tirst  would  be  un- 
seemly,  if  not  unlawful,  for  it  would  be  pass- 
ing judicially  upon  his  own  case.  The  last 
would  disorganize  the  court  and  suspend  its 
proceedings.  Other  like  results  may  be  con- 
ceived as  possible,  equally  as  contrary  to  the 
goodconduct  of  judicial  proceedings."  People 
V.  Dohring,  59  N.  Y.  374,  17  Am.  Rep.  549. 
This  reasoning  applies  with  even  greater  force 
where  the  court  is  composed  of  only  one  judge, 
for.  If  the  judge  of  such  a  court  takes  the 
stand  to  testify  against  the  defendant,  there  is 
no  one  to  control  his  testimonv  or  keep  him 
within  proper  bounds.  Even  i!  he  can  con- 
trol his  own  testimony,  and  discharge,  at  the 
same  time,  what  have  been  called  "the  incom- 
patible duties  of  witness  and  judge,"  yet, 
however  careful  and  conscientious  he  may  be, 
the  chances  are  great  that  by  thus  testifying  he 
will  to  some  extent  detract  from  the  dignity 
that  should  surround  the  functions  of  his  hicrb 
office.  Instead  of  the  impartial  judge  admin- 
istering the  law  with  a  firm  and  even  hand,  he 
takes  on  for  the  time  the  appearance  of  a  parti- 
san, endeavoring  to  uphold  by  his  testimony 
one  side  against  the  other.  More  than  likely 
he  provokes  unseemly  conflicts  between  him- 
self and  counsel,  and  arouses  the  distrust  of 
the  partv  against  whom  he  testifies.  In  addi- 
tion to  this^  the  higher  his  character  and  stand- 
ing as  a  judge  the  tnore  danger  that  he  thus 
gives  the  party  in  whose  favor  he  testifies  an 
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undue  advantage  over  the  opposing  side.  For 
these  reasons,  in  the  interest  of  the  dignity 
and  decorum  of  the  circuit  court  and  the  or- 
derlv  procedure  therein,  we  feel  compelled  to 
hold  that  a  judge  presiding  at  a  criminal  trial 
cannot,  against  the  objection  of  the  defendant, 
be  sworn  and  testify  as  a  witness  on  the  part  of 
the  prosecution.  Bishop,  Grim.  Proc.  ^1145; 
Underbill,  Ev.  ^  818.  We  do  not  mean  to  in- 
timate that  in  this  case  there  was  any  partialitv 
shown  by  the  learned  judge  of  the  circuit 
court.  The  record  shows  to  the  contrary.  The 
section  of  the  Digest  above  referred  to  is  cal- 
culated to  mislead  if  not  read  carefully,  and 
the  mistake  arose  from  being  compelled'io  con- 
strue it  in  the  hurry  of  a  nisi  prius  trial. 
There  were  objections  made  to  other  rulings 
of  the  court,  but  when  taken  in  connection 
with  the  facts  of  this  case,  we  do  not  discover 
any  error  except  as  above  indicated.  For 
those  errors  t/te  judgment  is  rerersed,  and  the 
cause  remanded  for  a  new  trial. 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  Riddick,  J.,  on 
January  26, 18«5,  delivered  the  following  opin- 
ion: 

On  the  argument  for  rehearing,  it  was  con- 
tended that  no  proper  objection  was  made  or 
exceptions  saved  to  the  action  of  the  judge  in 
taking  the  stand  as  a  witness,  and  that  for  that 
reason  the  judgment  should  not  be  reversed. 
The  language  of  the  objection  and  exception 
is  as  follows:  The  presiding  judge  was  '  *sworn 
as  a  witness  on  the  part  of  the  state,  and  he 
testified,  against  the  objection  of  the  defend- 
ant, touching  an  application  for  continuance, 
etc."  At  the  close  of  his  testimony  there  was 
an  exception  in  the  following  words:  "To  the 
introduction  of  this  evidence  the  defendant 
objected,  but  the  objection  was  overruled,  and 
the  defendant  at  the  time  excepted."  In  the 
motion  for  new  trial  the  following  is  set  up  as 
one  of  the  grounds  for  a  new  trial:  "The 
court  erred  in  allowing  himself  to  be  intro- 
duced as  a  witness  on  the  part  of  the  state  in  re- 
buttal, against  the  objection  of  the  defendant 
and  in  testifying,  etc."  '*The  office  of  the  ob- 
jection," says  Judge  Elliott,  "is  to  present  to 
the  trial  court  the  specific  grounds  upon  which 
the  court  is  asked  to  act  in  giving  a  decision, 
so  that  the  court  may  be  fully  informed  as  to 
the  reasons  for  the  ruling  sought  by  the  ob- 
jecting party."  On  the  other  hand,  "an  excep- 
tion is  not  required  to  present  s|>ecific  CTounds 
or  reasons  upon  which  a  ruling  is  asked,  for  an 
exception  follows  the  ruling,  while  an  objec- 
tion precedes  it  and  lays  the  foundation  for  the 
exception."  Elliott,  App.  Proc.  726.  In  his 
objection ,  preceding  the  testimony  of  the  judge, 
the  defendant  gives  no  reason  why  he  objects, 
and,  in  this  respect  the  objection  fs  defective, 
as  the  objection  should  state  the  grounds  on 
which  it  is  based,  unless  otherwise  apparent. 
Vaughan  v.  SUits,  58  Ark.  373;  Hurley  v.  i>tate, 
29  Ark.  17;  Blackburn  v.  Morion.  18  Ark.  392. 
As  the  objection  does  not  state  the  grounds  on 
which  it  is  based,  it  is  not  clear  whether  this 
objection  was  to  the  competency  of  the  wit- 
ness or  to  the  competency  of  his  testimony. 
As  the  bill  of  exceptions  shows  another  and 
distinct  objection  to  the  introduction  of  the 
testimony,  it  would  seem  that  the  first  objec- 
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tioD  was  to  the  competency  of  the  witness,  and 
we  so  treated  it  in  deciding  the  case.  But,  if 
we  take  the  objection  as  one  to  the  competency 
of  the  evidence  only,  the  result  must  be  the 
same;  for  while,  as  a  general  rule,  an  error  in 
admitting  incompetent  testimony  is  cured  by 
afterwards  excluding  it,  to  this  rule  there  are 
exceptions.  If  the  case  is  one  where  the  ap- 
pellate court  can  clearly  see  that  the  direction 
to  the  jury  not  to  consider  the  evidence  did 
not  remove  the  prejudiciad  effect,  it  comes 
within  the  exception  to  the  rule.  Elliott,  App. 
Proc.  55  702;  UMer  v.  State,  58  Ark.  482. 

Apart  from  the  incompetency  of  the  judge 
as  a  witness,  his  testimony  was  also  incompe 
tent  for  reasons  stated  in  the  opinion.  It 
tended  to  show  that  the  defendant  had  not 
acted  in  good  faith  in  making  his  application 
for  continuance  at  a  former  time;  that  he  had 
made  an  application  for  a  continuance  on  ac- 


count of  the  absence  of  a  witness  whose  pres- 
ence he  did  not  desire.  Our  Constitution  for- 
bids judges  from  charging  juries  on  questions 
of  fact,  and  this  was  a  statement  of  facts  by 
the  judge  to  the  jurv,  from  which  they  might 
readily  draw  conclusions  very  damaging  to 
the  defendant.  It  was,  in  effect,  an  expressioi^ 
of  an  opinion  bv  the  presiding  judge  to  the 
jury  unfavorable  to  the  conduct  and  veracity 
of  defendant.  Although  the  court  excluded 
the  testimony,  the  jury  still  had  this  opinion 
of  the  presiding  judge  in  their  minds,  and  we 
think  the  prejudicial  effect  remained.  Even  if 
it  be  conceded  that  the  defendant  failed  to  ob- 
ject to  the  competency  of  the  judge  as  a  wit- 
ness, he  did  object  to  the  competency  of  his 
testimony,  and,  under  such  circumstances,  we 
cannot  say  that  the  defendant  had  a  fair  and 
impartial  trial;  and  the  motion  to  rehear  must 
i  be  denied. 
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R.  W.  DURFEY  et  al. 
(72  Miss.  971.) 

InsolTent'  members  of  an  insolvent  firm 

can  not  use  the  partnership  property  to  pay  their 
individual  debts,  leaving  the  partnership  debts 
unpaid. 

(May  sa  1885.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Hinds  County  in  fa- 
vor of  defendants  in  a  suit  to  set  aside  certain 
trust  deeds.     Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Nug^ent    &  Mc Willie  for  appel- 
lant. 

Messrs.  E.  E.  Baldwin  and  Williamson 
&  Potter  for  appellees. 

Cooper*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  a  firm  creditor  of  the  appel- 
lees, Durfey  &  Ascher,  exhibited  its  bill  in 
chancery,  seeking  to  annul  as  fraudulent  two 
certain  deeds  of  trust  whereby  the  firm  assets 
were  encumbered  to  secure  the  individual  debts 
of  the  partners.  The  evidence,  fairly  con- 
strued, discloses  these  facts:  Durfey  one  of 
the  partners,  was  indebted  to  the  defendant 
Caldwell  in  the  sum  of  $5,000,  and  Ascher.  the 
other  partner,  was  indebted  to  Hart  in  the  sum 
of  $5,(>50.  The  firm  and  the  individuals  com- 
posing it  were  insolvent.  On  October  3,  1893, 
Durfey  executed  a  deed  of  trust  on  all  prop- 
erty owned  by  him  individually  and  upon  his 
undivided  half  interest  to  certain  property, 
specifically  described,  owned  by  the  firm,  to 
secure  the  debt  due  by  him  to  Caldwell.  On 
the  same  day  Ascher  executed  a  deed  of  trust 
conveying  his  individual  property  and  his  un- 

NoTE.— For  power  of  flrm  to  assume  individual 
ts  of  partners,  see  note  to  Re  Edwards  &  Wig- 
ra's  Estate  (Mo.)  28  L.  R.  A.  681. 
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divided  half  interest  in  certain  property  spe- 
cifically described,  owned  by  the  firm,  to  se- 
cure the  debt  due  by  him  to  Hart.  The  book 
accounts,  and  certain  horses  which  had  been 
bought  for  resale,  were  not  included  in  the 
conveyances;  but  the  stock  kept  in  livery,  the 
carriages,  feed,  and  other  appurtenances,  were 
all  encumbered.  Forfeiture  of  both  convey- 
ances was  fixed  for  the  same  date, — January  1 
following, — at  which  time,  the  secured  debts 
remaining  unpaid,  the  trustees  were  authorized 
and  directed  to  make  sale  of  the  mortgaged 
property,  and  out  of  its  proceeds  to  pay  the  se- 
cured debts.  The  members  of  the  firm  testi- 
fied that  they  expected,  by  the  collection  of  the 
outstanding  book  accounts,  by  the  sale  of 
the  stock  not  included  in  the  deeds,  and  from 
the  profits  of  the  business,  to  pay  the  firm  debts; 
but  a  careful  consideration  of  the  evidence 
satisfies  us  that  at  the  time  the  deeds  were  ex- 
ecuted the  firm  and  its  members  were  hope- 
lessly insolvent,  and  that  no  expectation  could 
reasonablv  have  been  entertained  that  the  firm 
debts  could  be  paid  after  the  firm  property  had 
been  devoted  to  the  individual  debts  of  the 
partners.  What  followed  the  execution  of  Uie 
deeds  was  at  best  the  struggle  of  mere  hoping 
against  hope,  and  postponing  for  a  short  time 
the  inevitable  end. 

The  issue  is  thus  sharply  presented  whether 
it  is  lawful  for  the  members  of  an  insolvent 
tirm  to  convert  the  joint  estate  into  severalty 
and  appropriate  it  to  the  payment  of  the  indi- 
vidual debts  of  its  members,  leaving  the  firm 
debts  unpaid.  The  question  has  never,  so  far 
as  we  are  advised,  l)een  before  the  court, 
though  expressions  may  be  found,  suggestive 
of  the  inclination  of  some  of  the  judges  who 
have  been  members  of  the  court,  to  the  view 
that  the  dominion  of  the  partners  over  flrm 
property  is  not  limited  by  the  existence  of  flrm 
debt.s  and  the  insolvency  of  the  firm.  In 
Schmidlapp  v.  Currie,  55  Miss.  597,  30  Am. 
Rep.  630, — a  case  of  a  solvent  firm, — Judge 
Chalmers,  while  carefully  limiting  the  decision 
to  the  question  involved  (i.  e.  the  right  of  a  sol- 
vent firm  to  devote  firm  assets  to  tne  payment 
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of  the  debts  of  one  of  the  members)*  cites  with 
apparent  approval  the  cases  of  Rice  v.  Barnard, 
20  Vt.  479.  50  Am.  Dec.  54;  National  Bank  v. 
Spraffue,  20  N.  J.  Eq.  13;  Allen  v.  GenUr  Val- 
ley Co.  21  Conn.  130.  54  Anv  Dec  333,  and 
Sigler  v.  Knox  County  Bank,  8  Ohio  St.  511.— 
which  clearly  hold  that  an  insolvent  firm  may 
devote  firm  assets  to  the  debts  of  its  individual 
members;  and  also  Whitton  v.  Smith,  Freem. 
Ch.  (Miss.)  231;  Freeman  v.  Steioart,  41  Miss. 
138;  Carter  v.  Beaman,  6  Jones,  L.  44;  Ex 
parte  Baffin,  6  Ves.  Jr.  119,  and  Campbell  v. 
Mullett,  2  Swanst.  553, — which  are  sometimes 
cited  as  supporting  the  same  view.  In  Han- 
over Nat.  Bank  v.  Klein,  64  Miss.  141,  60  Am. 
Rep.  47,  it  was  sought  by  the  creditors  of  a 
banking  firm  to  subject  to  their  demands  the 
proceeds  of  insurance  policies  upon  the  life  of 
one  of  the  members  in  favor  of  his  wife,  the 
premiums  on  which  the  bill  averred  had  l}een 
paid  with  firm  money,  while  the  firm  was  in- 
solvent. The  answer  denied  the  insolvency  of 
the  firm  at  the  time  the  premiums  were  paid, 
and  there  was  no  evidence  on  this  point.  The 
case  was  decided  on  this  point.  Judge  Arnold, 
however,  in  delivering  the  opinion  of  the  court, 
gave  expression  to  an  em\i\xBX\c  dictum,  that  the 
insolvency  of  the  firni  and  its  members  would 
not  have  changed  the  result.  In  addition  to 
the  cases  cited  by  Judge  Chalmers  in  Schmid- 
lapp  V.  Currie,  he  referred  to  the  cases  of  Case 
V.  Beauregard,  99  U.  S.  119,  2^  L.  ed.  370.  and 
Roach  V.  Brannon,  57  Miss.  490.  In  neither 
WJiitton  V.  Smith,  Freem.  Ch.  (Miss.)  231; 
Freeman  v.  Steicart,  41  Miss.  189;  Roach  v. 
Brannon,  57  Miss.  490;  Schmidlapp  v.  Currie, 
55  Miss.  597,  30  Am.  Rep,  580;  nor  Hanover 
Nat.  Bank  v.  Klein,  supra, — was  the  question 
now  involved  presented  for  decision.  In  all  of 
them  the  nature  of  the  right  of  partnership 
creditors  to  resort  to  firm  assets  for  the  satis- 
faction of  their  demands  was  considered,  and 
the  decisions  in  the  cases  in  which  the  point 
was  involved  were  that  the  right,  being  a  de- 
rivative one,  and  resting  on  the  rights  of  the 
partners,  had  been  lost  by  the  waiver  of  the 
partners,  under  the  circumstances  of  the  par- 
ticular cases.  The  question  involved  is  res 
nova  in  this  state,  and  we  deal  with  it  as  such. 
The  authorities,  with  practical  uniformity, 
agree  that  the  nght  of  partnership  creditors  to 
h:ive  the  partnership  property  applied  to* the 
l>ayment  of  partnership  debts  is  a  derivative 
one,  resting  upon  the  equities  of  the  partners 
as  between  each  other.  The  conflict  of  deci- 
sion arises  with  the  question  whether  the  part- 
ners may.  by  convention,  waive  their  rights, 
and  convert  the  joint  estate  into  severalty,  thus 
subjecting  it  to  the  debts  of  the  individual 
members,  or,  by  direct  appropriation,  apply 
the  joint  estate  to  such  debts.  It  is  quite  gen- 
erally held  that  this  may  be  done  so  long  as  the 
partnership  is  solvent,  and  a  going  concern. 
Some  courts  seem  to  hold  that  if  the  partner- 
ship, though  insolvent,  is  yet  engaged  in  the 
prosecution  of  its  business,  it  may  thus  deal 
with  the  partnership  estate;  and  others,  that 
this  may  be  done  even  though  the  partnership 
is  insolvent,  contemplates  dissolution,  and  con- 
verts the  joint  into  separate  estates  for  the  pur- 
pose of  applying  it  to  the  individual  debts  of 
its  members.  In  Case  v.  Beauregard,  99  U. 
S.  119,  25  L.  ed.  370,  the  individual  members  of 
8lL.aA. 


an  insolvent  firm  had  applied  all  the  partner- 
ship propertv  to  the  payment  of  their  respective 
individual  debts.  The  firm's  creditors  sought 
to  subject  it  to  their  demands,  but  relief  was 
denied  upon  the  ground  that  the  right  of  firm 
creditors  was  a  derivative  one,  and  could  not 
be  enforced  except  so  long  as  the  partners 
themselves  retained  their  lien  upon  the  prop- 
erty. Speaking  on  the  precise  point,  the  court 
said:  "The  bill,  it  is  true,  charges  that  the 
several  transfers  of  the  partners*  were  illegal 
and  fraudulent,  without  specifying  wherein 
the  fraud  consisted.  The  charge  seems  to  be 
only  a  legal  conclusion  from  the  fact  that  some 
of  the  transfers  were  made  for  the  payment  of 
the  private  debts  of  the  assignors.  Concedlns^ 
such  to  have  been  the  case,  it  was  a  fraud 
upon  the  other  partners,  if  a  fraud  at  all, 
rather  than  upon  the  joint  creditors, — a  fraud 
which  those  partners  could  waive,  and  which 
was  subsequently  waived  b^  the  act  of  fusion." 
The  clear  effect  of  this  decision  is  that  it  is  not 
a  fraud  upon  partnership  creditors  for  an 
insolvent  firm  to  devote  the  joint  estate  to  the 
payment  of  the  separate  debts  of  the  partners, 
leaving  no  provision  for  firm  creditors.  In  no 
other  case  we  have  seen  has  the  question  been 
presented  where  the  coversion  of  the  whole  as- 
sets into  separate  estates  or  the  devotion  of  all 
of  Ihem  to  individual  debts  was  involved. 
The  reasoning  of  other  courts,  however,  in  the 
following  cases  would  seem  to  conduct  to  the 
same  conclusion  as  that  reached  in  Case  v. 
Beauregard,  Hz.:  Sigler  v.  Knox  Count}/  Bank, 
8  Ohio  St.  511:  Rice  v.  Barnard,  20  Vt.  479. 
50  Am.  Dec.  54;  Allen  v.  Center  Valley  Co.  21 
Conn  130,  54  Am.  Dec.  833;  Winslow  v.  Wal- 
lace, 116  Ind.  324  [Fletcher  v.  Shaipe,  1  L.  R. 
A.  1791;  Peoples.  Farrington,  119  Ind.  164,  4 
L.  R.  A.  535.  See  also  other  cases,  probably 
holding  to  the  same  effect,  cited  in  notes  to 
section  560  of  1  Bates  on  Partnership.  But 
the  decided  weight  of  authority  is  that  while 
the  right  of  firm  creditors  to  go  against  the 
firm  property  in  postponement  of  the  right  of 
creditors  of  the  individual  members  is  a  de- 
rivative right,  and  rests  on  the  right  of  the 
members  of  the  firm,  and  while  that  right  is  lost 
by  the  tx)na  fide  waiver  of  their  rights  by  the 
partners,  it  is  not  lawful  for  the  members  of 
the  firm,  in  contemplation  of  insolvency,  to 
divert  the  firm  property,  and  apply  it  to  the 
payment  of  the  debts  of  the  inaividual  mem- 
bers, or  to  convert  the  joint  estate  into  estates 
in  severalty,  to  prevent  its  being  subjected  by 
firm  creditors.  Elx  parte  Mayou,  4  De  G.  J.  & 
8.  664;  Ex  parte  Snowball,  L.  R.  7  Ch.  534; 
Cron  V.  Cron's  Estate,  56  Mich.  8;  Cribb  v. 
Morse,  77  Wis.  322;  Willis  v.  Bremner,  60  Wis. 
622;  Menagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 
Rep.  683;  Phelps  v.  McNeeUy,  66  Mo.  554.  27 
Am.  Rep.  378;  Reybvm  v.  Mitchell,  106  Mo. 
365;  Roop  v.  Herron,  15  Neb.  73;  Arnold  v. 
Hagerman,  45  N.  J.  Eq.  186;  Darby  v,  Oilli- 
gan,  83  W.  Va.  246,  6  L.  R.  A.  740;  Shackel- 
ford V.  Sackelford,  32  Gratt.  503;  National 
Bank  v.  Sprague,  21  N.  J.  Eq.  530;  French  v. 
Lort^ov,  12  N.  H.  458;  Flack  v.  Charron,  29 
Md.  311;  Clements  v.  Jessup,  36  N.  J.  Eq.  569; 
Elliot  V.  Stevens.  38  N.  H.  311;  QallagJier's  Ap- 
peal, 114  Pa.  353,  60  Am.  Rep.  850;  Patterson 
V.  Seaton,  70  Iowa,  689;  J.  Parsons,  Partn. 
§  196;  Bates,  Partn.  §  563;  Jones,  Mortg.  §  120; 
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Beach,  Mod.  Eq.  §§  787,  788;  Hare  &  W's  note 
to  Silk  V.  Prime,  2  White  &  Tudor,  Lead.  Cas. 
in  Eq.  pt.  1,  p.  853.  The  principle  controlling 
in  these  cases  is  stated  with  precision  by  Judge 
Dixon,  delivering  the  opinion  of  the  court  in 
Arnold  v.  Ragerman^  45  N.  J.  Eq.  186.  We 
quote  from  that  opinion  at  large,  as  we  adopt 
and  approve  the  reasoning  of  the  court:  "In 
equity,  a  partnership  is  for  some  purposes 
deemed  a  single  entity.  Thus,  when  the  prop- 
erty involved  in  the  business  of  a  partnership 
is  to  be  applied  by  a  court  of  equity  to  the  pay- 
ment of  debts,  that  property  is  treated  as  be- 
longing, not  to  the  persons  composing  the 
firm,  but  to  a  distinct  debtor,  the  partnership, 
and  is  used  first  to  liquidate  the  debts.  .  .  . 
and  only  the  surplus,  if  any.  is  surrendered  to 
the  individual  partners.  This  equitable  prac- 
tice rests  upon  the  presumed  intention  of  the 
partners  themselves,  and  hence  is  primarily 
considered  as  their  equitable  right  against  each 
other.  Consequently,  since  the  decision  of 
Lord  Eldon  in  Ex  parte  Ruffln,  6  Ves.  Jr.  119, 
it  has  been  generally  held  that  the  partners 
could  put  an  end  to  this  right,  and  that  if,  by 
their  agreement,  the  partnership  is  dissolved 
and  its  property  is  assigned  to  one  of  their 
number  or  to  a  stranger,  as  his  own.  with- 
out reservation  of  the  right,  the  right  to  Ijave 
partnership  debts  paid  out  of  that  property 
is  extinct.  .  .  .  Growing  out  of  this  right 
of  partners  has  arisen  a  corresponding  equity 
in  partnership  creditors  to  have  their  debts 
first  satisfied  out  of  the  firm  property,  which 
is  now  deemed  a  substantial  element  of  their 
demands.  Generally,  it  may  be  said  that  this 
equity  of  creditors  continues  only  so  long  as 
the  right  of  partners  against  each  other  sub- 
sists, and  perishes  when  that  terminates;  but 
this  is  not  universally  true,  for  this  equity  may 
survive  the  ri^ht  to  which  ordinarily  it*  is  at- 
tached. In  this  respect  it  resembles  the  claim 
which  the  general  creditors  of  an  individual 
have  upon  his  property;  it  is  neither  an  estate 
nor  a  lien;  it  is  ordinarily  but  a  right,  by  lawful 
procedure,  to  acquire  a  lien  during  the  owner- 
ship of  the  debtor;  yet  under  certain  circum- 
stances that  lien  may  be  acquired  after  the 
debtor's  ownership  has  ended.  This  results 
from  the  provisions  of  the  ancient  statute  for 
the  prevention  of  frauds  and  perjuries,  by 
force  of  which,  when  a  person  has  alienated 
his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors,  the  right  of  those  credi- 
tors remain  as  if  no  alienation  had  taken  place, 
except  against  the  claims  of  bona  fide  pur- 
chasers for  good  consideration,  without  no- 
tice. .  .  .  Equity  applies  this  statute  to  a 
partnership,  its  property  and  creditors,  just  as 
it  would  in  case  of  an  individual;  and  there- 
fore, while  generally  it  is  true  that  a  partner- 
ship may  defeat  the  equity  of  its  creditors  by 
the  alienation  of  its  property  and  consequent 
extinguishment  of  the  right  of  its  partners 
inter  sese,  yet  if  the  alienation  be  effected  with 
with  intent  to  hinder,  delay,  or  defraud  the  firm 
creditors  by  defeating  their  equity,  the  claims 
of  creditors  will  be  unimpaired,  and  the  prop 
erty  will  be  treated  as  partnership  assets,  un- 
less it  shall  have  passed  into  the  hands  of  those 
whom  the  statute  protects."  In  Clementn  v. 
-ssup,  86  N.  J.  Eq.  569,  it  was  said:  'Tan- 
rship  creditors,  in  equity,  have  an  inherent 
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priority  of  claim  upon  partnecship  property 
over  individual  creditors,  and  a  tnmsfer  of 
partnership  property  by  one  partner  with  the 
consent  of  the  other  partners,  or  by  all  the 
partners,  to  pay  individual  debts,  is  fraudulent 
and  void  as  to  firm  creditors,  unless  the  firm 
was  then  solvent  and  had  sufficient  property 
remaining  to  pay  the  partnership  debts."  The 
recognition  of  this  equity  in  favor  of  firm 
creditors  does  not  impair  any  proper  exercise 
of  the  power  of  the  partnership  over  its  prop- 
erty or  affairs,  nor  bring  within  the  control  of 
a  court  of  equity  all  partnerships  which  are  in- 
solvent in  fact,  or  in  a  condition  of  temporary 
inability  to  meet  their  obligations.  The  ap- 
prehension of  this  result  seems  to  have  been 
influential  in  leading  the  court,  in  Sigler  v. 
Knox  County  Bank,  8  Ohio  St.  511,  to  adopt 
the  opposing  view.  But  the  statute  against 
fraudulent  conveyances  does  not  operate  to 
control  the  lawful  dominion  of  individuals, 
though  insolvent,  over  their  property;  nor 
does  mere  insolvency  confer  jurisdiction  upon 
equity  to  take  charge  of  and  administer  their 
estates.  And  yet  it  cannot  be  denied  that  the 
statute  does  ^strain  the  insolvent  from  dispos- 
ing of  his  estate  for  the  purpose  of  withdraw- 
ing it  from  liability  ta  his  creditors.  Why 
should  a  different  rule  be  applied  to  an  aggrega- 
tion of  individuals  than  to  them  separately? 
The  inquiry  must  in  either  case  be  whether 
the  purpose  and  effect  of  the  act  are  lawful  or 
forbidden.  If  lawful,  it  may  be  done  by  the 
individual  or  by  a  firm;  if  unlawful,  the  act  is. 
equally  void,  as  to  the  creditor  injured, 
whether  it  be  done  by  the  one  or  the  other. 

But  it  is  again  said  that  it  cannot  be  a  fraud 
for  one  to  devote  whatever  right  or  property 
he  has  to  the  payment  of  an  honest  debt.  This 
is  true  if  one  devotes  his  own  property  to  his 
own  debts;  but  is  it  not  a  fraud  in  law  if  A  ap- 
propriates his  property  to  pay  B's  debt,  leav- 
ing his  own  creditors  unpaid?  Take  the  case  at 
bar.  Durfey  and  Asclier  appropriated  one  half 
of  their  joint  estate  to  pay  Ascher's  debt.  Now, 
if  this  was  all  that  had  been  done,  it  would  be 
manifest  that  the  creditors  of  Durfey  could 
treat  the  conveyance  as  fraudulent,  because  it 
would  have  been  a  clear  donation  by  Durfey  to 
the  creditors  of  Ascher,  at  the  expense  of  his 
creditors,  he  being  insolvent.  But  it  is  said  that 
Ascher  at  the  same  time  conveyed  his  interest 
in  the  other  half  of  the  joint  estate  to  the  credi- 
tors of  Durfey,  and  so  each  conveyance  became 
a  consideration  of  the  other,  and  each  partner 
received  a  full  consideration  for  his  release  of 
his  right  as  a  partner.  The  reply  is  that  a  full 
consideration  does  not  make  a  contract  other- 
wise unlawful  valid.  If  A  agrees  to  do  one 
unlawful  act  if  B  will  do  another,  of  what 
avail  is  it  that  each  will  reap  a  benefit  from 
such  act  of  the  other?  Durfey  had  a  right 
to  have  the  partnership  property  applied  to 
the  partnership  debts,  and  Ascher  had  a  like 
right.  While  these  reciprocal  rights  existed^ 
they  were  of  value  as  property  rights  of  the 
debtors  to  a  certain  class  of  creditors, — t.  e, 
firm  creditors.  Now,  it  is  manifest  that  for 
the  very  purpose  of  preventing  these  creditors 
from  resorting  to  these  rights  for  the  satisfac- 
tion of  their  demands  the  rights  themselves 
were  waived,  and  attempted  to  be  obliter- 
ated.    We  are  unable   to  perceive   any  just 
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principle  upon  which  the  right  of  a  debtor 
can  be  recognized  to  thus  deal  with  his  es- 
tate for  the  very  purpose  of  obstructing  his 
creditors.  It  is  to  be  noted,  also,  that  neither 
partner  could  make  a  cent  by  the  transaction. 
Five  thousand  dollars'  worth  of  property  will 
pay  only  $5,000  of  debts,  whether  its  pro- 
ceeds be  applied  to  partnership  or  individ- 
ual liabililies.  The  partners  would,  in  either 
event,  after  the  payment  of  the  debts  of 
either  class,  owe  precisely  the  same  sums.  To 
permit  the  consummation  of  the  scheme  would 


be  of  no  benefit  to  them.  Its  sole  effect  would 
be  to  withdraw  the  property  from  one  class  of 
creditors  who  had  created  the  joint  estate,  had 
given  credit  on  the  faith  of  it,  and  had  a  ri^ht 
to  resort  to  it,  and  to  permit  its  appropriation 
to  another  class,  who  dealt  with  the  indi- 
viduals composing  the  firm,  with  a  full  knowl- 
edge that  all  they  could  get  out  of  the  part- 
nership assets  was  what  remained  after  pay- 
ment of  the  partnership  debts.  The  complain- 
ant is  entitled  to  the  relief  prayed  by  its  bill. 
The  decree  is  reversed,  and  cause  remanded. 
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1.  A  private  indlTidual  cannot  have 
public  officers  enjoined  from  using  public 
funds  unless  some  civil  or  property  rights  are  be- 
infr  Invaded,  or,  in  other  words,  unless  be  is^oio^ 
to  get  hurt  by  the  transaction. 

2.  In  all  eases  of  purely  public  concern 
affecting  the  welfare  of  the  whole  people  or  the 
state  at  large  the  action  of  a  court  can  be  in- 
voked only  by  such  executive  officers  of  the  state 
as  are  by  law  intrusted  with  the  discharge  of 
such  duties. 

3.  The  state,  suinflr  in  its  corporate  ca- 
pacity for  the  protection  cf  its  property  rights, 
stands  in  no  different  or  better  position  than  an 
individual  in  resi^ect  to  an  injunction  against 
public  officers. 

4.  The  mere  signature  of  the  attorney 
general  in  his  official  capacity  to  a 
complaint  or  bill  shown  to  be  that  of  a  private 
relator  is  not  sufficient  to  impress  it  with  the 
functions  and  capacity  of  an  information  compe- 
tent to  put  in  motion  the  machinery  of  the  courts, 
whereby  they  will  take  cognizance  of  questions 
pertaining  to  the  high  prerogative  powers  of  the 
state,  or  affecting  the  whole  people  in  their  sov- 
ereign capacity. 

6.  The  location  of  a  site  for  a  public 
institution^  the  purchase  of  a  tract  of  land 
therefor  at  that  place,  the  employment  of  an 
architect  to  draw  plans,  etc.,  for  the  building, 
and  the  letting  of  contracts  therefor  by  a  com- 
mission of  which  the  governor  is  a  member,  are 
matters  governmental  and  executive  in  their  na- 
ture, with  whichr  the  courts  cannot  Interfere  by 
injunction. 

6.  A  commission  named  by  the  le^^isla- 
ture>  of  which  !the  fl^overnor  is  a  con- 
stituent part*  and  which  is  empowered  to  per- 
form the  serviooi  which  it  would  otherwise  be 
the  duty  of  the  governor  to  perform,  and  which 
is  governmental  in  its  nature,  pertaining  to  mat- 
ters publici  juris  and  affecting  the  welfare  of  the 


people  at  largp,  is  not  subject  to  an  injunction 
from  the  courts. 

7.  Courts  will  not  assiune  to  pass  upon 
constitutional  questions  unless  properly 
before  them. 

8.  A  court  of  equity  will  not  assume  to 
determine  the  constitutionality  of  a 
le^fislative  act  unless  the  case  comes  within 
some  recognized  ground  of  equity  jurisdiction^ 
and  presents  some  actual  or  threatened  infringe- 
ment of  the  rights  of  property  on  account  of  such 
unconstitutional  legislation. 

(January  27, 1896.) 

APPEAL  by  defendants  frona  a  decree  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  relator  in  a  proceeding  brought' to  enjoin 
defendants  from  executing  a  provision  of  a 
statute  relative  to  the  location  and  erection  of 
a  branch  insane  asylum.    Reversed. 

Statement  by  Wolverton,  J.: 

This  is  a  suit  to  enjoin  the  defendants,  Wil- 
liam P.  Lord,  IL  R.  Kincaid,  and  Phil  Met- 
schan,  in  their  capacity  as  a  state  board  of 
commissioners  of  public  buildings,  from  carry- 
ing into  effect  certain  acts  of  the  legislative 
assembly  providing  for  the  construction  of  a 
branch  asylum  in  the  eastern  portion  of  the 
state,  and'  appropriating  money  therefor,  be- 
cause of  the  alleged  unconstitutionality  of  the 
portions  thereof  locating  such  asylum  in  east- 
ern Oregon.  The  amended  complaint,  omit- 
ting the  caption  and  formal  parts,  is  as  follows: 

That  the  relator  herein,  in  connection  with 
other  citizens  of  the  state  of  Oregon,  is  a  resi- 
dent taxpayer  within  said  state,  and  owns 
property  within  said  state  subject  to  taxation 
therein.  That  the  defendants.  Wm.  P.  Lord. 
H.  R.  Kincaid,  and  Phil  Metschan,  are,  in  the 
order  in  which  their  names  appear  in  this 
amended  complaint,  the  governor,  secretary  of 
state,  and  state  treasurer  of  the  state  of  Ore- 
gon, and  as  such  constitute  the  board  of  com- 
missioners of  public  buildings  for  said  stale  of 
Oregon,  and  as  such  board  are  bound  to  ex- 
pend large  sums  of  the  moneys  of  plaintiff,  to 


Note.— For  denial  of  injunction  to  restrain  gov- 
ernmental or  political  action  merely  because  un- 
constitutional, see  also  Fletcher  v.  Tuttlc  (III.)  ^ 
L.  R.  A.  143,  and  noU;  State  v.  Pennoyer  (Or.)  25  L. 
81  L.  R.  A. 


R.  A.  862;  Green  v.  Mills  (C.  C.  A  pp.  4th  C.)  ante^ 
90.  But  £>ee  also,  on  the  other  hand,  McCuUough 
V.  Brown  (S.  C.)  23  L.  R.  A.  410,  and  State  v.  Cun- 
ningham (Wis.)  17  L.  R.  A.  145. 
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be  raised  by  taxation,  for  the  purposes  herein- 
after more  fully  stated,  which  expenditures 
the  plaintiff  alleges  are  unlawful,  and  repug- 
nant to  the  organic  law  of  the  state  of  Oregon, 
namely:  The  said  board,  by  virtue  of  the 
powers  vested  in  them  as  such  board,  are  about 
to  expend  large  sums  of  money  belonging  to 
the  plaintiff  in  the  purchase  of  lands  at  some 
point  east  of  the  Cascade  mountains  for  the 
purpose  of  constructing  what  is  alleged  to  be 
a  branch  asylum  in  the  eastern  portion  of  said 
state,  as  one  of  the  public  institutions  of  the 
state,  which  said  acts  of  the  defendants  afore- 
said they  claim  to  exercise  under  and  by  virtue 
of  a  so-called  act  of  the  legislative  assembly  of 
the  said  state  purporting  to  have  been  passed 
by  said  legislature  at  the  17th  biennial  ses- 
sion thereof,  which  said  act  was  filed  in  the 
office  of  the  secretary  of  stale  on  the  21st  day 
of  February,  1893.  That,  of  the  aforesaid 
moneys  of  the  plaintiff,  said  defendants  pro- 
pose to,  and,  unless  restrained  by  this  honorable 
court,  will  expend  of  the  moneys  of  the  plain- 
tiff then  claimed  to  have  been  appropriated, 
and  also  subsequently  appropriated  by  the  18th 
bienniHl  session  of  said  legislature,  the  sum  of 
$165,000.  in  the  construction  of  said  buildings 
and  fitting  the  same  for  use.  and  for  lands  on 
which  to  erect  said  buildings.  That  the  said 
defendants,  as  such  board,  threaten  to.  and  are 
about  to,  appoint  three  citizens  of  the  state  of 
Oregon,  to  be  known  as  supervisors  of  the 
work  of  constructing  such  buildings,  in  some 
of  the  counties  east  of  the  Cascade  mountains, 
more  than  300  miles  from  the  seat  of  the  gov- 
ernment of  said  state,  which  said  alleged  super- 
visors are  to  have  charge  of  the  work  of  con- 
structing such  buildings  on  lands  to  be  pur 
chased  and  paid  for  by  them  of  the  moneys  of 
the  plaintiff,  and  threaten  to,  and  afe  about  to, 
direct  said  supervisors  to  expend  large  sums  of 
money  belonging  to  the  plaintiff  aforesaid  in 
advertising  for  plans  and  specifications  for 
such  buildings,  and  are  about  to  proceed  to 
construct,  in  pursuance  of  said  so-called  act 
of  said  legislature  aforesaid,  a  branch  insane 
asylum  and  a  public  institution,  together  with 
outbuildings,  excavations,  and  appurtenances 
thereto  which,  in  the  judgment  of  said  alleged 
supervisors,  may  be  necessary,  under  the  direc- 
tion and  supervisory  control  of  the  defendants 
hereinbefore  named,  and  are  about  to  expend, 
of  moneys  of  the  plaintiff  aforesaid,  the  sum 
of  $1,500,  to  the  said  so-called  supervisors,  for 
their  alleged  services  in  the  construction  of 
said  work.  That  the  said  defendants,  as  such 
board,  propose  to,  and  unless  restrained  will, 
if  said  buildings  are  permitted  to  be  constructed 
and  erected,  employ  a  superintendent  to  con- 
duct said  institution,  at  a  salary  of  $2,500  per 
annum,  and  assistant  physicians  and  attend- 
ants, all  to  be  allowed  the  same  compensation 
now  fixed  by  law  for  like  officers  and  attend- 
ants at  the  state  insane  asylum  at  Salem.  That 
the  said  proposed  expenditures  of  the  plain- 
tiff's moneys  aforesaid,  if  permitted,  would  be 
contrary  to  law  and  the  Constitution  of  the 
state  of  Oregon,  in  that  the  said  institution  is 
not  being  constructed  at  the  seat  of  govern- 
ment of  the  said  state,  but  more  than  800  miles 
therefrom;  that  the  expenditures  extend  to  the 
equipping,  furnishing,  officering,  and  main- 
taining the  same,  and  will  greatly  increase  the 
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burden  of  taxation,  and  require  the  expendi- 
ture of  $100,000  more  than  would  be  neces- 
sary to  expend  in  the  construction  of  like 
buildings  at  the  seat  of  government.  And  the 
plaintiff  further  alleges:  That  the  annual  cost 
of  maintaining  the  same  after  it  is  equipped  and 
ready  for  use  will  be  $50,000  per  annum  more 
than  would  be  necessary  to  be  expended  in  main- 
taining like  services  for  the  unfortunate  insane 
of  said  state,  if  the  same  facilities  are  provided 
therefor  in  connection  with  the  institution  now 
in  operation  at  the  seat  of  government.  That, 
unless  restrained  by  this  honorable  court,  the 
defendants  will  purchase  and  pay  for  the  lands 
aforesaid;  contract  therefor,  and  build,  and 
pay  for  said  building;  appoint  the  supervisors, 
and  employ  superintendents,  physicians,  and 
attendants,  upon  salaries  as  aforesaid,— all  to 
be  paid  out  of  the  public  funds  of  the  stale  of 
Oregon,  raised  by  taxation,  thereby  greatly 
increasing  plaintiff's  burden  of  taxation,  to  the 
great  and  irreparable  injury  of  plaintiff.  That 
plaintiff  has  no  plain,  speedy,  or  adequate 
remedy  at  law  for  the  redress  of  the  griev- 
ances herein  complained  of.  Wherefore  plain- 
tiff prays  that  an  injunction  may  issue  re- 
straining the  defendants  and  their  agents, 
servants,  and  attorneys,  from  using  the  moneys 
of  the  plaintiff  for  any  of  the  purposes  which 
they  propose,  as  specified  in  the  complaint, 
and  that  on  final  hearing  said  injunction  be 
made  perpetual,  and  for  such  further  order  or 
relief  as  may  be  meet  with  equity,  and  also  for 
costs  and  disbursements. 

James  McCain,  District  Attorney  for  the 
Third  Judicial  District. 

H.  J.  Bigger  and  W.  H.  Holmes,  Attorneys 
for  Plaintiff. 

State  of  Oregon,  / 
County  of  Marion.  )  ' 
I,  A.  C.  Taylor,  being  first  duly  sworn,  say- 
that  I  am  the  person  commencing  the  above  ac- 
tion as  relator  for  and  in  behalf  of  the  state  of 
Oregon;  that  I  have  read  the  foregoing  com- 
plaint, and  know  the  contents  thereof;  that  I 
believe  said  complaint  to  be  true. 

A.  C.  Taylor. 

Subscribed  and  sworn  to  before  me  this  2d 
day  of  March,  1895. 

Webster  Holmes, 
[Seal.]  Notary  Public  for  Oregdn. 

The  defendants  demurred  to  the  complaint 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  which 
demurrer  being  overruled,  the  defendants  an- 
swere<l.  A  trial  was  had  upon  the  issues  thus 
joined,  resulting  in  a  decree  in  accordance  with 
the  prayer  of  the  complaint,  from  which  de- 
fendants appeal. 

Messrs.  George  G.  Bing^ham  and  J.  C. 
Moreland,  for  appellants: 

Injunction  will  not  lie  to  restrain  executive 
action. 

People  V.  The  Governor.  29  Mich.  320.  18 
Am.  Rep.  89;  StaU  v.  Towns,  8  Ga.  872;  Peo- 
ple V.  Bissell  19  111.  233.  68  Am.  Dec.  591; 
PeopU  V.  Yates,  40  III.  126:  State  v.  Warmoth, 
22  La.  Ann.  1,  2  Am.  Rep.  712;  Re  Dennett, 
82  Me.  508,  54  Am.  Dec.  602;  Re  Inquiries 
Submitted  by  Governor,  58  Mo.  369;  State  v.  The 
Goveinor,  25  N.  J.  L.  331;  Jonesboro,  F,  B,  dt 
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B.  Gap  Tump.  Co.  v.  Brown,  8  Baxt.  490; 
Hawkins  v.  The  Qovemor,  1  Ark.  570,  33  Am. 
Dec.  346:  State  v.  Kirkwood,  14  Iowa,  162. 

The  president  of  the  United  States  cannot 
be  restrained  by  injunction  from  carrying  into 
effect  an  act  of  Congress  alleged  to  be  uncon- 
stitutional, nor  will  a  bill  having  such  a  pur- 
pose be  allowed  to  be  filed. 

Mimmppi  v.  Johnson,  71  U.  S.  4  Wall.  475, 
18  L.  ed.  437. 

The  court  will  not  grant  an  injunction,  un- 
less the  plaintiff  proves  that  he  will  be  dam- 
aged. Speculation  will  not  answer  the  de- 
mands of  the  law. 

Gibbs  V.  Green,  54  Miss.  612;  Tongttev.  Gas- 
ton. 10  Or.  328;  State  v.  Pennoyer,  26  Or.  205, 
25  L.  R.  A.  862;  Hill's  Code  1895.  §  107;  Es- 
wn  V.  Wattier,  25  Or.  75. 

When  an  act  of  the  legislature  has  lone  been 
recognized  as  binding,  and  when  important 
affairs  of  the  community  affecting  individual 
rights  have  been  transacted  in  accordance  with 
its  provisions,  it  should  not  be  disturbed,  un- 
less it  plainly  and  unequivocally  conflicts  with 
the  organic  law. 

Craicford  v.  Beard,  12  Or.  452;  Endlich,  In- 
terpretation  of  Statutes,  g  527;  Stvart  v.  Laird, 
5  U.  S.  1  Cranch,  299,  2  L.  ed.  115:  Cooley, 
Const.  Lim.  pp.  81,  82:  Kellp  v.  Multnomah 
Cmnty,  18  Or.  359;  Mitchell  v.  Campbell,  19 
Or.  198:  Pe^le  v.  La  Salle  County  Supers,  100 
III.  504;  Moers  v.  Reading,  21  Pa.  188;  John- 
son V.  JoUet  &  C.  B.  Co.  23  111.  207;  People  v. 
Dayton,  55  N.  Y.  377;  Rogers  v.  Goodmn,  2 
Mass.  478. 

Messrs.  James  S.  McCain*  District  Attor- 
ney, H.  J.  Big^e^er,  and  William  H. 
Holmes*  for  respondent: 

The  appellants  are  acting  without  authority 
of  law.  and  in  violation  of  the  Constitution  of 
the  state  of  Oregon,  and  may  be  enjoined  like 
other  corporate  officers  from  wastmg  public 
funds  in  doing  that  which  the  law  gives  them 
no  authority  to  do,  or  for  proceeding  in  a  man- 
ner contrary  to  that  prescribed  by  law. 

Carman  v.  Woodruff,  10  Or.  135;  White  v. 
Multnomah  County  Comrs.  3  Or.  317,  57  Am. 
Rep.  20;  Wormington  v.  Pierce,  22  Or.  606: 
Boker  v.  Payne,  Id.  385;  Rice  v.  Smith,  9  low?^, 
570;  Drake  v.  Phillips,  40  111.  888;  Coltan  v. 
Hanchett,  13  111.  615;  Webster  v.  llarwinton, 
52  Conn.  131;  P&rtland  <t  W.  Valley  /?.  Co.y. 
Portland.  14  Or.  188,  58  Am.  Rep.  299. 

The  relator  need  not  be  the  real  party,  or 
have  any  special  interest  to  enforce  a  public 
right,  but  as  a  voter  and  citizen  he  has  a  gen- 
eral interest  in  the  execution  of  the  law. 

State  V.  Ware,  13  Or.  380. 

The  same  rule  applies  in  this  case  as  in  an 
application  for  mandamus. 

The  relator  need  show  no  further  interest 
than  that  of  a  citizen  interested  in  having  the 
law  enforced  or  observed,  or  an  unlawful  act 
enjoined. 

Pike  County  Comrs.  v.  People,  11  111.  208; 
Hall  V.  People,  57  111.  807;  Glencoe  v.  People, 
78111.  383;  People  v.  Pacheco,  29  Cal.  212; 
Linden  v.  Alameda  County  Supers.  45  Cal.  7; 
Sanger  v.  Kennebec  County  Comrs.  25  Me.  291; 
Heffner  v.  Com,  28  Pa,  108;  People  v.  Regents 
of  University,  4  Mich.  98. 

Injunction  is  the  proper,  in  fact  the  only, 
remedy,  as  the  appellants  have  acted,  and  pur- 
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pose  and  threaten  to  act,  in  violation  of  the 
Constitution  and  the  rights  of  the  people,  who 
have  only  the  remedy  of  injunction. 

State  V.  Judge  of  7th  Jud.  DisL  Ct.  42  La. 
Ann.  1104:  Bradley  v.  Powell  County  Comrs,  2 
Humph.  428;  Ford  v.  Farmer,  9  Humph.  167; 
Bridgenor  v.  Rodgers,  1  Coldw.  259;  Marion 
County  V.  Grundy  County,  5  Sneed,  490;  Hil- 
liard,  Inj.  448;  High,  Inj.  s^^  1308,  1819. 1821, 
1827. 

Article  14,  section  3.  of  the  Constitution  of 
the  state  of  Oregon  provides  that  all  the  pub- 
lic institutions  in  the  state,  hereafter  provided 
for  by  the  legislative  assembly,  shall  be  located 
at  the  seat  of  government. 

The  act  by  which  the  legislative  assembly 
sought  to  authorize  the  appellants  to  locate  a 
site,  and  erect  one  of  the  public  institutions  of 
the  state  in  eastern  Oregon,  was  clearly  uncon- 
stitutional and  void. 

Cooley.  Const.  Lim.  81.  98;  Sutherland.  Stat. 
Constr.  §^  807,  308;  Throop.  Pub.  Off.  §  846, 
note  5,  ^^  555,  853.  note  3. 

Constitutions  are  always  to  be  construed 
strictly. 

GiMons  V.  Ogden,  22  U.  S.  9  Wheat.  188,  6 
L.  ed.  68. 

Counsel  for  appellants  has  failed  to  distin- 
guish between  the  governor  of  the  state  acting 
m  his  executive  capacitv,  and  his  acting  in  a 
clerical  capacity  m  the  discharge  of  some 
duty  cast  upon  him  by  an  act  of  the  legislature. 

Pennoyer  v.  McConnaughy,  140  U.  S.  1,  35 
L.  ed.  363. 

The  inquiry  primarily  is.  Is  the  act  sought 
to  be  restrained  by  the  mjunction  one  which  is 
purely  ministerial;  or  does  it  partake  of  any 
element  of  judgment  or  discretion  upon  the 
part  of  the  governor? 

Pennoyer  v.  McConnaughy,  supra;  State  v. 
Chase,  5  Ohio  St.  528;  Tennessee  db  C.  R,  Co. 
v.  Moore,  86  Ala.  871:  Gotten  v.  Ellis,  7  Jones, 
L.  545;  State  v.  Police  Jury,  39  La.  Ann.  759; 
Groome  v.  Gwinn,  43  Md.  572;  Middleton  v. 
Ia>w,  80  Cal.  597;  Gray  v.  State,  72  Ind.  567; 
Harpending  v.  Hnight,  89  Cal.  189,  2  Am.  Rep. 
482;  Mott  v.  Pennsylmnia  R.  Co.  30  Pa.  9,  72 
Am.  Dec.  664;  State  v.  Kirkwood,  14  Iowa,  162; 
State  V.  Blasdel,  4  Nev.  241;  State  v.  White- 
sides,  80  S.  C.  579,  8  L.  R.  A.  777;  Greenwood 
Cemetery  hind  Co.  v.  Routt,  17  Colo.  156,  15 
L.  R.  A.  869:  Mechem,  Pub.  Off.  §§  QHetseq.; 
Moses,  Mandamus,  80. 

Wolverton,  J.,  delivered  the  opinion  of 
the  court: 

When  this  case  was  here  before  (26  Or.  205, 
25  L.  R.  A.  862),  we  held  that  a  private  indi- 
vidual could  not  have  public  officers  enjoined 
from  using  public  funds,  unless  it  could  be 
shown  that  some  civil  or  property  rights  were 
being  invaded,  or,  in  other  words,  that  the 
individual  was  going  to  get  hurt  by  the  trans- 
action. Upon  that  principle  it  was  decided 
that  he  should  be  required  to  show  that  the 
location  and  building  of  the  branch  asylum  in 
eastern  Oregon  would  be  attended  with  greater 
cost  and  expense  than  if  constructed  at  the 
capital,  thereby  increasing  the  burden  of  taxa- 
tion which  would  be  imposed  upon  him,  with 
others,  whose  duty  it  is  to  contribute  to  the 
support  of  the  government.  It  was  also  held 
that  the  state,  suing  in  its  corporate  capacity 
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for  the  protection  of  its  property  rights,  stood 
in  no  different  or  better  position  in  this  regard 
than  an  individual.  This  doctrine  is  sup- 
ported by  high  authority.  Allen,  J.,  in  Peo- 
ple V.  OinalB(Htrd,  55  N.  Y.  395,  says:  ''When 
the  state  as  plaintiff  invokes  the  aid  of  a  court 
of  equity,  it  is  not  exempt  from  the  rules  ap 
pi i cable  to  ordinary  suitors;  that  is,  it  must 
establish  a  case  of  equitable  co^izance,  and  a 
riirht  to  the  particular  relief  demanded."  And 
as  is  said  by  the  same  eminent  jurist  in  Peo- 
pU  V.  IngeiHol,  58  N.  Y.  14,  17  Am.  Rep.  178: 
**A  distinction  is  to  be  observed  between  ac- 
tions by  the  people  or  the  stale,  in  right  of  the 
prerogative  incident  to  sovereip:nty,  and  those 
founded  upon  some  pecuniary  interest  or  pro- 
prietary right.  The  latter  are  governed  by  the 
ordinary  rules  of  law  bjr  which  rights  are  de- 
termined between  individuals."  To  the  same 
effect  is  the  doctrine  announced  in  People  v. 
Fielda,  58  N.  Y.  514.  See  also  2  High.  Inj. 
^  1327.  So  that  we  then  concluded  the  plain- 
tiff herein  occupied  no  better  or  superior 
portion,  from  a  legal  standpoint,  for  enforcing 
the  remedy  jougbt  to  be  invoked,  than  the 
plaintiff  in  Hherman  v.  Belloirs,  24  Or.  553. 
From  this  position  we  see  no  sufficient  reason 
for  receding,  as  we  believe  it  to  be  sound  in 
law.  and  supported  upon  reason  and  authority. 
It  is  insisted  that  the  decision  in  W/iite  v. 
Multnomah  County  Comrs.  J3  Or.  317,  57  Am. 
Rep.  20,  stands  in  the  way  of  this  position,  but 
we  do  not  think  so.  White  had  a  private  in- 
terest to  subserve  in  bringing  the  suit.  The 
increase  of  the  burden  of  taxation  consequent 
upon  maintaining  the  machiner\'  necessary  to 
secure  a  registration  of  voters  under  the  law 
was  sufficient  to  give  him  a  standing  in  court 
to  restrain  the  invasion  of  a  private  right.  See 
Fletcher  v.  Tuttle,  and  Bloir  v.  llinrichaen,  151 
III.  41,  25  L.  R.  A.  143.  But  the  question 
touching  the  power  of  the  court  to  interfere  by 
injunction  in  restraint  of  the  action  of  the 
county  commissioners  was  not  mooted  at  the 
hearing,  and  was  not  a  point  in  controversy, 
although  jurisdiction  was  necessarily  assumed 
before  the  ultimate  question  in  the  case  could 
have  been  decided.  So  the  case  is  not  in  point, 
nor  is  it  controlling  here. 

It  is  stoutly  contended  that  it  is  shown  by 
the  evidence  taken  and  submitted  that  the  re- 
lator will  be  damnified  by  reason  of  the  location 
and  construction  of  the  branch  asylum  at 
Union,  under  the  rule  above  established.  We 
have  carefully  examined  all  the  testimony 
found  in  the  record,  and  are  unable  to  concur 
with  this  view.  The  whole  theory  of  the  re- 
lator, by  which  he  seeks  to  establish  injury,  is 
based  upon  the  assumption  that  the  legislative 
and  executive  departments  of  the  stale'wlll.  in 
the  event  that  the  location  and  construction  of 
the  branch  asylum  is  restrained,  provide  ways 
and  means  for  the  constrnction  of  such  in- 
stitution upon  what  is  known  as  the  "Cottage 
Farm," — a  tract  of  land  now  belonging  to  the 
state,  and  situate  some  6  miles  from  the  capital, 
— and  thereby  prevent  the  necessity  of  purchas- 
ing and  acquiring  other  lands  upon  which  to 
establish  and  construct  such  buildings;  that 
they  will  utilize  in  connection  therewith  cer- 
'  outbuildings  now  in  use  by  the  state,  and 
the  expense  of  constructing  other  like 
ngs;  and  that,  by  reason  of  the  proximity 
R  A. 


of  such  location  to  the  present  state  asylum^ 
they  could  dispense  with  the  cost  of  an  addi- 
tional superintendent  and  some  additional 
physicians  and  assistants.  But  who  can  say 
that  the  legislature  would  be  content  to  build 
the  branch  a^lum  at  the  Cottage  Farm,  or  that 
it  would  see  fit  to  utilize  the  outbuildings  now 
in  use  in  connection  therewith,  or  that  it  would 
not,  in  any  event,  provide  for  the  employment 
of  an  additional  superintendent,  and  other 
physicians  and  assistants?  The  matter  is  of 
such  vital  and  public  concern,  and  attended 
with  such  diverse  and  dependent  circum- 
stances, and  so  wholly  and  peculiarly  within 
the  province  of  the  legislature  to  devise  the 
ways  and  means,  that  it  would  be  but  a  con- 
jecture at  best  to  attempt  to  determine  in 
advance  the  result  of  its  deliberations  in  this 
respect.  If  the  conditions  assumed  were  estab- 
lished, then  the  question  might  possibly  be 
capable  of  demonstration;  but  where  the  estab 
lisfament  of  the.se  conditions  is  first  left  to  a 
body  with  discretionary  powers,  the  ultimate 
question  for  the  court  to  pass  upon  becomes 
speculative,  and  too  remote  for  practical  solu- 
tion and  determination.  So  we  are  constrained 
to  pass  the  point  without  further  comment 
touching  the  evidence  submitted. 

But  it  is  now  contended  for  the  first  lime 
that  this  is  a  suit  by  the  state  in  the  right  of  a 
prerogative  incident  to  sovereignty;  that  it  was 
instituted  by  the  law  officer  of  the  state  in  the 
interest  of  the  whole  people,  and  being  so  in- 
stituled.  the  high  prerogative  powers  of  govern- 
ment are  set  in  motion,  and  that  the  courts  of 
appropriate  jurisdiction  will  take  cognizance 
to  control  the  officers  of  state  from  acting  in 
violation  of  duties  imposed  upon  them  by  law, 
and  more  especially  where  they  sustain  trust 
relations  to  the  whole  people. — not  in  the  sense 
that  a  public  office  is  a  public  trust,  but  as  it 
pertains  to  the  public  funds  of  the  people, 
raised  by  taxation,  and  intrusted  to  their  man- 
agement and  control  under  the  laws  of  the 
state.  Under  the  common  law,  suit  was  insti- 
tuted in  behalf  of  the  Crown,  or  of  those  who 
partook  of  its  prerogative,  by  the  attorney  gen- 
eral, who  made  his  complaint  to  the  court 
purely  by  way  of  information.  A  private  per- 
son, having  cause  to  complain  in  a  court  of 
equity,  proceeded  by  written  statement  of  his 
cause,  which  was  called  a  "bill  in  chancery." 
In  all  cases  of  suits  which  immediately  con- 
cerned the  rights  of  the  Crown,  its  officers 
proceede(i  upon  their  own  authority,  without 
the  intervention  of  any  other  person;  but. 
where  the  suit  did  not  immediately  concern 
the  rights  of  the  Crown,  they  generally  de- 
pended upon  the  relation  of  some  person  whose 
name  was  inserted  in  the  information,  and  who 
was  called  the  "relator."  It  sometimes  hap- 
pened that  the  relator  had  an  individual  inter- 
est in  the  matter  in  dispute,  as  where  he  was 
entitled  to  compensation  for  «n  mjury.  In 
such  a  case  his  personal  complaint  was  joined 
to  and  incorporated  with  the  information 
given  to  the  court  by  the  Crown  officer.  These 
together  comprised  what  is  known  and  termed 
as  an  "information  and  bill."  It  was  the  gen- 
eral practice,  where  suits  immediately  con 
cerned  the  right  of  the  Crown,  for  the  Crown 
officers  to  proceed  without  a  relator;  yet  by 
reason  of  a  prerogative  of  the  Crown  not^o  pay 
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^osts  to  a  subject,  except  in  certain  cases, 
sometimes,  through  the  tenderness  of  the  offi- 
cers towards  the  defendant,  the  interposition 
of  a  relator  was  required,  a^rainst  whom  the 
costs  were  taxed  in  case  it  appeared  that  the 
suit  was  improperly  Instituted  or  prosecuted. 
The  introduction  of  a  relator  was  a  mere  act 
of  favor  on  the  part  of  the  Crown  and  its  offi- 
cers. Story,  Eq.  PI.  9th  ed.  ^^  7.  8;  1  Dan. 
Ch.  Pr.  2,  3,  7, 11,  12;  State  v.  Dayton  dtS.  E, 
R.  Co.  36  Ohio  St.  484;  Atty.  Qen.  v.  Delaware 
dB.  B.  R.  Co.  27  N.  J.  Eq.  B31.  In  Attp. 
Gen.  V.  Dublin,!  Blieh,  N.  R.  312.  Lord  Redes- 
dale  says:  *'The  relator  is  introduced  prop- 
erly by  the  attorney  general,  that  there  may  be 
fiome  person  responsible  for  the  costs  of  the 
proceedings,  if  finally  there  should  be  an 
opinion  in  the  court  that  the  information  has 
been  improperly  instituted,  or  if  in  the  course 
of  the  proceedings  it  should  be  in  any  manner 
improperly  conducted.  It  is  for  the  benefit  of 
the  subject  that  the  attorney  general  in  all  those 
proceedings  provides  persons  to  be  responsible 
as  relators  in  the  information,  that  the  court 
may  award  against  them  what  the  court  can- 
not do  against  him."  So  that  the  relator,  where 
the  proceeding  immediately  concerned  the 
rights  of  the  Crown,  except  so  far  as  to  stand 
sponsor  for  costs  in  case  the  Crown  officers 
were  unsuccessful  in  the  suit,  had  no  personal 
right  or  authority  to  become  a  party  to  the  pro- 
ceeding, either  by  relation  or  otherwise.  It 
was  only  in  cases  where  he  had  some  private 
or  individual  interest  to  subserve,  either  in  con- 
junction with  the  rights  of  the  Crown,  or 
wherein  it  was  the  province  of  the  Crown  to 
protect  the  rights  of  its  subjects,  acquired  from 
It  by  grant  or  otherwise,  that  he  could  as  a 
matter  of  right,  interpose,  as  a  relator,  through 
the  attorney  general,  to  set  in  motion  the  ma- 
chinery of  the  court. 

The  case  stands  different  in  mandamus 
proceedings.  There  a  private  person  may,  in 
behalf  of  the  public,  and  without  showing 
any  individual  or  special  interest  to  be  sub- 
served, become  a  relator,  and,  through  the 
proper  state  officer,  institute  the  proceeding. 
Although  the  authorities  are  much  divided 
it  is  settled  in  this  state  that  *•  where  the 
question  is  one  of  public  right,  and  the  ob- 
ject of  the  mandamus  is  to  procure  the  en- 
forcement of  a  public  duty,  the  people  are  re- 
garded as  the  real  party,  and  the  relator,  at 
whose  instigation  the  proceedings  are  insti- 
tuted, need  not  show  that  he  has  any  legal  or 
special  interest  in  the  result;  it  being  sufficient 
to  show  that  be  is  a  citizen,  and  as  such  is  in- 
terested in  the  execution  of  the  law."  State  v. 
Ware,  13  Or.  383;  High,  Extr.  Legal  Rem. 
§  431.  But  in  equitable  proceedings,  where 
the  immediate  rights  of  the  Crown  were  alone 
concerned,  we  have  seen  that  the  attorney  gen- 
eral only  could  Invoke  the  action  of  the  courts 
through  the  instrumentality  of  an  information, 
and,  if  a  relator  was  made  a  party,  it  was 
at  his  disf^retion  that  there  be  some  one  to  stand 
responsible  for  the  costs;  the  relator,  as  of  right 
having  no  interest  in  the  proceeding,  and  no 
power  or  authority  to  direct  or  control  the  suit 
m  any  particular  whatever. 

The  attorney  general  could,  at  common  law, 
by  information  in  chancery,  enforce  trusts 
and  prevent  public  nuisances  and  the  abuse  of 
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trust  powers.  People  v.  Miner,  2  Lans.  896. 
His  supervision,  through  equitable  instrumen- 
talities, of  public  trusts,  and  hid  authority  to 
prevent  the  abuse  of  trust  powers  public  in 
their  nature,  were  apparently  the  outgrowth 
of  equitable  interposition  regarding  charitable 
uses.  It  was  formerly  held  that  it  was  the  source 
from  which  the  funds  were  derived,  and  not 
the  purpose  for  which  they  were  dedicated, 
that  constituted  the  use  charitable.  Atty.  Gen, 
V.  Heelis,  2  Sim.  &  Slu.  77.  But  subsequently 
it  was  settled  that  the  purpose  to  which  the 
funds  were  dedicated  was  the  real  criterion  by 
which  the  charitable  use  was  to  be  determined. 
And  this  enlargement  of  the  principle  govern- 
ing charitable  uses  extended  equitable  jurisdic- 
tion to  public  trusts  involving  all  funds  raised 
bv  taxation  or  otherwise  for  public  purposes. 
Atty.  Gen.  v.  Brown,  1  Swanst.  265;  Atty.  Gen. 
v.  Dublin,  1  Bligh.  N.  R.  812;  Atty.  Gen.  v. 
Eastlake,  11  Hare,  218-221.  In  the  latter  case 
it  was  declared  that  the  attorney  general  was 
the  proper  person  to  represent  those  who  were 
interested  in  having  these  public  funds  faith- 
fully applied  to  the  general  and  public  purposes 
for  which  they  were  provided  and  intended. 
Allen,  J.,  in  People  v.  IngersoU,  supra,  says: 
**It  is  well  settled  in  England  that,  in  right  of 
the  prerogative  of  the  Crown,  the  attorney  gen- 
eral, in  his  name  of  office,  may  proceed,  either 
by  information  or  by  bill  in  equity,  to  estab- 
lish and  enforce  the  execution  of  trusts  of  prop- 
erty by  public  corporations,  to  prevent  the  mis- 
appropnation  or  misapplication  of  funds  or 
property  raised  or  held  for  public  use;  and  the 
abuse  of  power  by  the  governors  of  corpora- 
tions or  public  oflfcers,  or  the  exercise  of  pow- 
ers not  conferred  by  law,  and.  generally,  to 
call  upon  the  courts  to  see  that  right  is  done  to 
the  subjects  of  the  Crown  who  are  incompetent 
to  act  for  themselves.  Ordinarily,  the  rem- 
edies sought  have  been  preventive,  but  in 
some  cases,  as  incident  to  the  preventive  and 
and  prospective  relief,  a  claim  has  been  made 
for  retrospective  relief,  especially  when  the 
misappropriated  funds  could  be  traced  and  re- 
claimed in  specie.  The  jurisdiction  has  been 
sustained  upon  the  general  principles  of  the 
right  and  duty  of  the  court  to  grant  preventive 
relief,  and  the  relief  actually  granted,  if  any, 
in  addition  and  as  incident  to  that,  has  depended 
upon  circumstances."  But  in  all  cases  the 
court's  action  was  invoked  against  faithless  trus- 
tees to  compel  a  proper  execution  of  the  trust, 
and  the  right  use  of  trust  funds,  at  the  hands 
of  those  cnarged  with  its  administration.  A 
breach  or  violation  of  public  duty  enjoined  upon 
those  with  whom  the  trust  and  the  execution 
thereof  are  confided  or  committed,  either  actual 
or  threatened  or  impending,  is  at  the  founda- 
tion of  every  action  by  the  attorney  general  or 
of  the  Crown,  or  the  people  as  sovereign  and 
essential  to  the  right  of  either  to  maintain,  as 
well  as  the  right  of  a  court  of  equity  to  enter- 
tain jurisdiction  of,  a  suit  by  either  touching 
property  or  funds  held  by  public  or  municipal 
corporations  for  public  use.  These  principles 
thus  established  in  England  have  been  affirmed 
to  some  extent  by  the  courts  of  this  country, 
and  applied  in  like  cases.  In  People  v.  Inger- 
sdl,  supra,  it  is  further  said:  "Doubtless,  the 
prerogatives  of  the  Crown,  except  as  affected 
by  constitutional  limitations,  exist  in  the  people 
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as  sovereigD,  but  to  what  extent  the  exercise 
of  this  prerogative  is  committed  to  the  public 
officials,  either  by  the  legislature  orby  the  com- 
mon law,  is  a  question  worthy  of  grave  con- 
sideration, and  not  to  be  lightly  decided,  and 
should  only  be  determined  when  necessary  to  a 
judgment  and  decision.  ...  If  there  were  no 
other  remedy  for  a  great  wrong,  and  public 
justice  and  individual  rights  were  likely  to 
suffer  for  want  of  a  prosecutor  capable  of  pur- 
suing the  wrongdoer  and  redressing  the  wrong, 
the  courts  would  struggle  hard  to  find  author- 
ity for  the  attorney  general  to  intervene  in  the 
name  of  the  people."  The  doctrine  is  broadly 
asserted  in  Missouri,  where  it  is  held  that  it  is 
competent  for  the  state,  through  its  authorized 
officers,  to  proceed  in  equity  in  restraint  of  pub 
lie  corporations  doing  acts  in  violation  of  the 
Constitution  and  laws  of  the  state.  State  v. 
Saline  County  Ct.  51  Mo.  350.  But  the  case 
made  was  for  a  misappropriation  of  public 
funds  in  subscriptions  to  a  railroad  company, 
which  funds  were  to  be  raised  by  assessment 
and  taxation  of  the  people  of  Saline  county. 
So  that  the  case  is  authoritative  only  upon  the 
power  of  a  court  of  equity,  through  its  injunc- 
tive process,  to  restrain  public  officers  in  the 
misapplication  and  misappropriation  of  public 
funds  instituted  at  the  instance  of  the  execu- 
tive or  law  officers  of  the  state.  The  decision 
is,  however,  based,  to  a  large  extent,  upon  a 
statute  providing  that  "the  remedy  by  writ  of 
iniunction  or  prohibition  shall  exist  in  all  cases 
where  an  injury  to  real  or  personal  property 
is  threatened,  and  to  prevent  the  doing  of  any 
legal  wrong  whatever,  whenever,  in  the  opin- 
ion of  the  court,  an  adequate  remedy  cannot 
be  afforded  by  an  action  for  damans. "  2  Wag- 
ner, Stat.  p.  1032.  Bliss,  J.,  m  that  case, 
admits  that  he  found  some  difficulty  in  regard 
to  the  question  whether  injunction  would  lie 
at  all,  but  concludes  that,  both  upon  reason  and 
authority,  "when  the  wrong  is  a  public  one,  suit 
may  l)e  brought  in  the  name  of  the  state,  by  its 
proper  representative,  and  under  our  statute 
that  representative  is  the  circuit  attorney.*' 
See  also  State  v.  Dnyton  &  S,  E.  R.  Co.  supra; 
State  \.  Curators  State  Vnitersity,  57  Mo.  17d; 
State  V.  AfcLanghlin,  15  Kan.  228. 

The  Wisconsin  cases,  thougli  not  authority 
here,  serve  to  illustrate  the  question  touching 
sovereignty  and  prerogative  appurtenant  there- 
to, and  the  use  of  the  extraordinary  remedy  by 
injunction,  when  it  is  invoked  in  the  service  of 
a  sovereign  state  and  in  the  interest  of  the 
whole  people,  as  distinguished  from  its  ordi- 
nary use,  or  coupled  with  ordinary  equitable 
proceedings.  It  may  be  said  here  that  injunc- 
tion. In  itself,  is  not  prerogative  or  jurisdic- 
tional. It  was  issued  in  cases  where  the  court 
had  jurisdiction  otherwise  as  preliminary  or 
interlocutory  to  the  final  decree,  or  to  give 
effect  and  permanency  to  such  a  decree.  It 
was  remedial  and  in  aid  of  jurisdiction  al- 
ready attached  within  the  vast  range  of  equi- 
table cognizance.  Not  so  with  mandamus, 
habeas  corpus,  and  quo  warranto.  They  were 
common-law  prerogative  writs,  which  "apper- 
tain to  and  are  peculiarly  the  instruments 
of  the  sovereign  power,  acting  through  its  ap- 
propriate department;  prerogatives  of  sover- 
eignty, represented  in  England  b;j^  the  King, 
and  m  this  country  by  the  people  in  their  cor- 
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porate  character,  or  in  other  words,  the  state." 
Atty,  Oen.  v.  Blossom ,  1  Wis.  278.  It  has  been 
saia  that  injunction  and  mandamus  are  correla- 
tive in  their  operation;  that  where  the  one 
commands  the  other  forbids;  that,  where  there- 
is  nonfeasance,  mandamus  compels  the  duty, 
and,  where  there  is  malfeasance,  injunction 
will  restrain.  But  this  is  so  in  manner  only. 
Injunction  is  frequently  mandatory,  and  man- 
damus sometimes  operates  as  a  restraint.  Aside 
from  this,  the  injunctive  writ,  not  being  juris- 
dictional,but  remedial, in  its  operation,  a  case  of 
well  established  equitable  cognizance  must  be 
presented  before  its  use  and  adaptation  would 
become  appropriate,  and  it  is  not  every  re 
btraint  which  may  seem  beneficial  as  a  remedy 
that  the  writ  will  enforce.  For  instance,  some 
civil  or  private  right  must  be  about  to  be  in- 
vaded, or  some  matter  of  public  trust  or  con- 
cern, of  which  equity  takes  cognizance,  must 
be  deleteriously  involved  or  affected,  before  in- 
junction can  lie  brought  into  requisition.  So 
that  it  is  apparent  that  it  is  not  every  case 
wherein  mandamus  will  command  that  in- 
junction will,  in  contrast,  restrain.  By  rea- 
son of  a  provision  in  the  Wisconsin  Constitu- 
tion conferring  original  jurisdiction  upon  the 
supreme  court  "to  issue  writs  of  habeas  corpus, 
mandamus,  injunction,  quo  warranto,  cer- 
tiorari, and  other  original  and  remedial  writs, 
and  to  hear  and  determine  the  same,*'  it  has 
been  there  held  that  injunction  is  a  quasi 
prerogative  writ,  and  founds  jurisdiction  as  if 
It  were  an  original  writ,  whenever  a  question 
arises  appropriate  to  its  use,  which  * 'should  be 
a  question  qiuxi  ad  statum  reipuhliccf  pertinet; 
one  'affecting  the  sovereignty  of  the  state,  its 
franchises  or  prerogatives,  or  the  liberties  of 
its  people.'"  Atty.  Gen,  v.  Chicago  d'  N.  W. 
B,  Co.  85  Wis.  513;  Atty.  Gen.  v.  Eau  Claire, 
87  Wis.  425;  State  v.  Cunningham,  81  Wis. 
440,  15  L.  R.  A.  561.  Notwithstanding  this- 
constitutional  provision,  the  earlier  cases  sought 
for  equitable  grounds  in  support  of  the  injunc- 
tive writ.  For  instance,  in  Atty.  Gen.  v.  Chi- 
cago <S-  N.  W.  R.  Co.  svpra,  it  was  argued  that 
courts  of  equity  have  no  jurisdiction,  at  the  suit 
of  the  attorney  general,  to  enjoin  usurpation, 
excess,  or  abuse  of  corporate  franchise.  The 
court,  after  a  careful  review  of  the  authorities, 
both  English  and  American,  concluded  that  the 
jurisdiction  exists  in  this  country  as  well  as  in 
England,  and  says:  "The  equitable  jurisdiction 
by  injunction  goes  upon  the  ground  of  nui- 
sance. As.  indeed,  any  intrusion  upon  public 
right  is  in  the  nature  of  purpresture.  The  an- 
cient jurisdiction  to  restrain  nuisance  is  per- 
haps the  most  direct  ground  of  the  modern 
jurisdiction  under  consideration.  And  the 
former  is  fully  asserted  as  an  American  juris- 
diction, as  to  remedies  both  by  private  persons 
and  by  the  attorney  general  for  the  public;" 
citing*2  Redf.  Railways,  807,  and  2  Storv,  Eq. 
Jur.  ^§  920-928.  And  so  in  Atty.  Gen.  v. 
Eau  Claire,  supra,  which  involved  the  dam- 
ming of  a  public  river  by  the  city  of  Eau  Claire, 
the  court,  considering  such  an  encroachment 
as  a  purpresture,  and  within  equitable  juris- 
diction to  enjoin,  and  as  it  concerned  the  sov- 
ereign prerogative  of  the  state  and  the  preroga- 
tive jurisdiction  of  the  supreme  court,  declared 
it  to  be  a  fit  case  for  the  exercise  of  its  original 
jurisdiction  by  the  injunctive  writ.     But  in. 
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State  V.  Cunningham,  «w|>ra, which  was  a  later 
case  involving  the  constitutionality  of  the  act 
of  apportionment  of  the  state  into  senatorial 
and  assembly  districts,  the  court  placed  its  ju- 
risdiction, as  it  had  intimated  mieht  be  done 
in  Atiy.  Gen.  v.  Chicago  db  N.  W,  S.  Co.  snpra, 
\xpon  the  single  ground  that  the  Constitution 
bad  adapted  the  writ  of  injunction  to  preroga- 
tive uses  Pinney,  J.,  says:  **It  may  well  be 
conceded  that  courts  of  equity  would  not,  by 
reason  of  their  original  jurisdiction,  have  au- 
ihority  to  interfere  by  injunction  in  a  case  such 
as  this;  but  it  is  to  oe  borne  in  mind  that  the 
writ  of  injunction  under  our  Constitution  is 
put  to  prerogative  uses  of  a  strictly  judicial 
nature,  as  a  remedy  of  a  preventive  char- 
acter in  case  of  threatened  public  wrong 
to  the  sovereignty  of  the  state,  and  affecting 
its  prerogatives  and  franchises  and  the  lib- 
erties of  the  people;  their  rights  being  pro- 
tected in  this  court  \yy  information  in  the  name 
of  the  state,  on  relation  of  the  attorney  gen- 
eral." The  learned  judge  spoke  advisedly 
when  he  said  **it  may  well  be  conceded  that 
courts  of  equity  would  not,  by  reason  of  their 
original  jurisdiction,  have  authority  to  inter- 
*fere  by  injunction"  in  such  a  case,  as  indeed 
there  is  high  authority  in  support  of  the  con- 
cession. Fletcher  v.  Tnitle^  and  Blair  v.  Hin- 
richsen,  151  111.  41,  25  L.  R.  A  143,  are  cases 
involving  similar  questions,  arising  out  of  the 
passage  of  an  act  to  apportion  the  slate  of  Illi- 
nois into  senatorial  districts,  claimed  to  be  un- 
constitutional and  void,  but  the  suits  were 
instituted  by  private  individuals;  and  it  was 
there  decided  that,  wherever  the  established 
distinctions  between  equitable  and  common-law 
Jurisdiction  are  observed,  courts  of  equity  have 
no  authority  or  jurisdiction  to  interpose  for  the 
protection  of  rights  which  are  merely  political, 
and  where  no  civil  or  property  right  is  in- 
volved. In  all  such  cases  the  remedy,  if  there 
is  one,  must  be  sought  in  a  court  of  law. 
And  the  case  of  State  v.  Cunningham,  supra, 
is  distinguished.  Doctrine  of  similar  import 
is  laid  down  by  Chief  Justice  Fuller  in  Oreen 
V.  Milis,  16  C.  C.  A.  516,  69  Fed.  Rep.  852, 
ante,  p.  90, —a  very  recent  and  well  considered 
case.  But,  whatever  the  true  doctrine  might 
be  as  to  the  right  use  of  the  injunctive  writ  in 
cases  involving  merely  political  rights,  the 
question  is  not  involved  here.  These  cases 
operate,  however,  as  powerful  factors  in  deter- 
mining equitable  jurisdiction,  and  fixing  the 
right  use  of  the  injunctive  writ.  Under  the 
Wisconsin  Constitution,  injunction  being  held 
to  be  a  quasi  prerogative  writ,  its  operation  be- 
comes correlative  with  the  common-law  writ 
of  mandamus,  and  will  lie  to  restrain  excess  in 
the  same  class  of  cases  that  mandamus  supplies 
defect,  the  use  of  the  one  writ  or  the  other  in 
each  case  turning  solely  on  the  accident  of 
overaction  or  shortcoming  of  the  defendant. 
But  not  so  where  the  distinction  between  the 
equitable  and  common-law  jurisdiction  is  still 
observed,  as  it  is  in  this  state.  Hence,  if 
jurisdiction  to  issue  the  injunctive  writ  is  to 
be  entertained,  it  must  be  based  upon  some 
well-defined  equitable  grounds  to  support  it. 

We  have  seen,  however,  that  in  England  the 
equitable  jurisdiction  to  enforce  trusts,  and 
prevent  public  nuisances  and  the  abuse  of 
trust  powers,  was  invoked  for  prerogative  pur- 
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pases.  Whenever  necessary,  an  appropriate 
injunction  was  issued  in  aid  of  the  jurisdiction, 
and  became  effective  in  its  exercise.  While 
the  writ  of  injunction  is  not  in  itself  a  pre- 
rogative writ,  it  is  put  to  prerogative  purposes 
when  used  in  aid  of  equitable  jurisdiction  in- 
voked for  such  purposes.  We  have  also  seen 
that  in  this  country  the  jurisdiction  and  the 
writ  may  be  called  into  requisition  for  like 
purposes.  Now,  when  so  called  into  requisi- 
tion, in  cases  appropriate  for  \t^  adoption  and 
use,  is  there  any  reason  why  the  remedy  thus 
invoked  is  not  as  effective  for  the  accomplish- 
ment of  like  high  purposes  as  the  quasi  pre- 
rogative writ  peculiar  to  the  state  of  Wisconsin 
under  her  Constitution?  We  think  that  none . 
exists.  So,  therefore,  the  lawfully  constituted 
authorities  are  not  without  an  appropriate 
remedy  in  a  case  where  public  officials  are  pro- 
ceeding in  derogation  of  law  in  the  application- 
and  use  of  public  funds,  wherever  special  in- 
jury cannot  be  predicated.  The  sovereign 
state,  the  whole  people,  have  a  right  to  see  that 
the  laws  are  duly  executed.  In  most  cases  the 
common-law  prerogative  writs  are  appropriate 
for  the  accomplishment  of  such  ends.  Whether 
appropriately  denominated  ** prerogative"  in 
the  states  of  the  Union,  it  differs  but  little. 
They  emanate  from  a  like  hia^h  source,  pertain 
to  sovereignty,  and  are  adapted  to  like  uses 
and  purposes.  But,  wherever  it  is  necessary 
to  prevent  the  abuse  of  trust  powers  and  the 
misapplication  of  trust  or  public  funds,  the 
equitable  remedy  is  likewise  appropriate,  and 
likewise  emanates  from  the  like  high  source, 
and  is  attended  with  equivalent  attributes  of 
power.  See  People  v.  TngersoU,  and  State  v. 
Saline  County  Ct.  nupra.  But  the  rule  and  the 
doctrine  upon  which  it  is  based  have  their  lim- 
itations. It  is  not  every  class  of  public  oflScers 
that  may  be  controlled  in  any  event  at  the 
hands  of  the  judiciary.  This  will  become  ap- 
parent in  the  further  development  of  the 
opinion. 

We  have  here  to  deal  with  matters  not 
political,  but  with  matters  puhlici  juris,  and 
with  the  acts  of  public  oflBcers  touching  the 
administration  of  public  funds,  and  affecting 
the  whole  people,  or  the  state  at  large.  And 
the  question  comes  to  this:  Whether  the  gov- 
ernor, the  executive  officer  of  the  state, 
can  be  enjoined  while  in  the  discharge 
of  ofl3cial  duties.  We  speak  of  the  governor, 
as  it  is,  in  effect,  the  act  of  the  governor  which 
this  proceeding  is  intended  to  interdict  True, 
the  act  providing  for  the  construction  of  a 
branch  asylum  at  Union,  and  appropriating 
funds  therefor,  has  empowered  the  board  of 
commissioners  of  public  buildings  of  the  state 
of  Oregon,  consisting  of  the  governor,  secre- 
tary of  state,  and  treasurer,  to  superintend  the 
construction  thereof;  but,  in  the  absence  of 
such  a  commission,  it  would  be  the  duly  of  the 
governor  to  see  that  the  law  was  carried  into 
effect.  So  that  whether  the  duty  is  performed 
by  the  governor,  or  by  a  commission  named  by 
the  legislature,  of  which  he  is  a  constituent 
part,  and  empowered  to  perform  the  service, 
the  rules  of  law  touching  the  interference  of 
the  courts  with  the  performance  of  such  duty 
must  be  the  same,  whether  required  to  be  per- 
formed by  the  one  or  the  other.  The  purpose 
of  the  legislature  was  to  construct  and  equips 
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more  commodious  buildiDgs  and  apartments 
for  the  accommodation  of  the  insane  and  idiotic 
of  the  state.  To  provide  for  and  take  care 
of  this  unfortunate  class  of  individuals,  both 
for  their  own  eood  and  protection,  as  well  as 
for  the  protection  and  security  of  all  citizens, 
is  a  matter  purely  of  public  concern,  as  it  re- 
lates to  thcywelfare  of  the  whole  people.  The 
subject  is  one  of  governmental  concern  only, 
and  relates  entirely  to  the  legislative  and  gov- 
ernmental departments  of  state.  In  pursuance 
of  this  purpose,  the  acts  involved  here  were 
passed  and  became  law  by  the  approval  of  the 
governor.  That  the  legislature  had  the  un- 
doubted right  to  determine  upon  the  necessity 
for  such  additional  buildings,  and  the  amount 
of  funds  necessary  for  their  construction  and 
equipment,  as  we  have  said  in  our  former  opin- 
ion, no  one  can  dispute.  Furthermore,  it  was 
entirely  within  its  coordinate  powers  to  pass 
an  act  locating  the  branch  asylum  in  the  east- 
ern part  of  the  state,  and  no  power  vesting  in 
the  government  could  prevent  it  from  so  doing, 
and  yet  its  validity  would  be  determined  bv 
the  fundamental  law,  when  properly  invoked. 
The  governor  could  prevent  its  becoming  a  law 
by  the  exercise  of  the  veto  power  confided  to 
him.  But,  as  above  stated,  the  measure  be- 
came a  law  by  the  approval  of  the  executive. 
It  is  the  duty  of  the  governor  to  see  that  all 
laws  are  faithfully  executed,  and  it  is  now  pro- 
posed to  execute  this  law.  The  judicial  de- 
partment is  called  upon  to  prevent  its  execu- 
tion. Is  it  competent  for  it  to  interpose  in  this 
proceeding,  and  restrain  the  executive  depart- 
ment of  the  state?  It  may  well  be  admitted  that 
if  the  duty  pertained  to  acts  which  are  mere- 
ly ministerial  in  their  character, — which  call 
for  no  exercise  of  judgment  or  discretion,  and 
do  not  relate  to  political  or  governmental  mat- 
ters,—the  governor  of  the  state  may,  at  the  suit 
of  interested  parties,  in  a  proceeding  appropriate 
for  the  purpose,  be  compelled,  at  the  hands  of 
the  judiciary,  to  perform  them.  Oreenwood 
Cemetery  Land  Co.  v.  Botitt,  17  Colo.  156.  16 
L.  R.  A.  369;  Oaines  v.  TJiompson,  74  U.  S.  7 
Wall.  347,  19  L.  ed.  62;  Moses,  Mandamus, 
80;  Enterprise  Sav.  Asw.  v.  Zumstein,  15  C. 
C.  A.  158,  67  Fed.  Rep.  1000;  Board  of  Liqui- 
dation V.  McComb,  92  U.  S.  541,  28  L.  ed.  628. 
But  if  it  pertains  to  duties  which  require  the 
exercise  of  judgment  or  discretion  to  perform, 
or  to  matters  political  or  governmental  in  their 
nature,  all  the  authorities  agree  that  the  execu- 
tive is  clearly  independent  of  the  other  co-ordi- 
nate departments  of  government,  and  is  not 
subject  in  any  manner  to  their  direct  super- 
vision or  control.  Chief  Justice  Taney,  in 
Mimssippi  v.  Johnson,  71  U.  8. 4  Wall.  498, 18 
L.  ed.  440,  says:  *'A  ministerial  duty,  the  per- 
formance of  which  may,  in  proper  cases,  be 
required  of  the  head  of  a  department,  by  judi- 
cial process,  is  one  in  respect  to  which  nothing 
is  left  to  discretion.  It  is  a  simple,  definite 
duty,  arising  under  conditions  admitted  or 
proved  to  exist,  and  imposed  bylaw."  This 
definition  of  a  "ministerial  duty  is  concurred 
in  by  Mr.  Justice  Miller  in  Oaines  v.  Tlwmp- 
son,  supra.  Now.  what  is  the  nature  of  the 
duties  cast  upon  the  governor  by  these  acts? 
Are  they  purely  ministerial,  or  do  they  belong 
to  the  domain  of  governmental  affairs?  What 
is  he,  or  the  board  of  which  be  is  a  member, 
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required  to  do?  This  latter  question  answered, 
the  former  is  answered,  also,  without  the 
necessity  of  comment.  He  shall,  within  sixty 
days,  locate  a  site  for  a  branch  insane  asylum 
at  some  point  in  one  of  the  counties  named, 
lying  in  the  eastern  part  of  the  state.  He  shall 
contract  for  and  purchase  a  tract  of  land  at  the 
place  selected.  He  shall  hire  a  competent 
architect,  who  shall,  under  the  direction  of  the 
board,  draw  plans,  prepare  specifications,  etc. 
When  completed,  the  board  shall  approve,  and 
thereupon  shall  give  notice,  and  in  due  time 
let  contracts,  etc."  In  all  these  prescribed  du- 
ties there  is  not  a  single  item  that  partakes  of 
a  ministerial  character.  They  all  pertain  to 
executive  duties,  and  are  wholly  and  entirely 
governmental  in  their  nature  and  purport.  The 
governor  can  execute  them,  or  not,  at  his  will, 
as  they  fall  exclusively  within  his  department 
of  government.  To  test  the  question  as  to 
whether  these  enumerated  duties  are  minis- 
terial or  governmental,  suppose  these  acts  of 
the  legislature  were  entirely  free  from  doubt 
touching  their  constitutional  validity,  and  the 
governor,  or  the  board  acting  in  his  aid,  should 
refuse  to  execute  the  requirements  thereof; 
would  this  court,  by  a  mandamus  proceeding, 
compel  him  to  act?  Undoubtedly  not,  and 
why  ?  Because  the  acts  required  of  him  do  not 
fall  within  the  domain  of  those  acts  which  are 
denominated  "ministerial."  On  the  contrary, 
they  are  governmental  in  their  nature,  pertain 
to  m2^,\J^TS  publici  juris,  and  affect  the  welfare 
of  the  people  at  large.  Now,  for  the  sake  of  the 
argument,  concede  that  the  law  is  unconstitu- 
tional, and  that  injunction  is  an  appropriate 
remedy,  and  is  competent  to  restrain  where 
mandamus  will  compel;  could  this  court  with 
any  more  propriety  or  right  interfere  with  the 
governmental  and  executive  acts  of  the  gov- 
ernor? No  one  will  so  contend.  Chief  Jus- 
tice Marshall,  in  Marbury  v.  Madison,  5  U. 
8.  1  Cranch,  170,  2  L,  ed.  71,  says:  "It  is  not 
by  the  office  of  the  person  to  whom  the  writ 
is  directed,  but  the. nature  of  the  thing  to  be 
done,  that  the  propriety  or  impropriety  of  issu- 
ing a  mandamus  is  to  be  determined."  In  Peo- 
ples. The  Oocemor,  29  Mich.  820, 18  Am.  Rep. 
89,  Judge  Cooley  says:  "In  many  cases  it  is 
unquestionable  that  the  head  of  an  executive 
department  may  be  required  by  judicial  proc- 
ess to  perform  a  legal  duty,  while  in  other 
cases,  in  our  judgment,  the  courts  would  be  en- 
tirely without  jurisdiction ;  and,  as  regards  such 
an  oflScer,  we  should  concede  that  the  nature  of 
the  case  and  of  the  duty  to  be  performed  must 
determine  the  right  of  the  court  to  interfere  in 
each  particular  instance."  8o  that,  looking  to 
the  nature  of  the  thing  to  be  done  and  the  duty 
to  be  performed  by  the  governor  under  the 
requirements  of  these  acts,  there  can  be  but 
one  conclusion  in  respect  to  them.  What- 
ever else  may  be  said,  they  are  not  minis- 
terial, and  hence  no  judicial  process  of  the 
courts  can  issue  to  compel  or  restrain,  or  in 
any  manner  affect  or  interfere  with,  the 
executive  volition  of  the  governor  with  respect 
thereto.  The  mere  fact  that  a  law  is  alleged 
to  be  unconstitutional  does  not  confer  juris- 
diction upon  courts  to  interfere  with  the  acts 
of  the  executive  oflScers  while  proceeding  in 
pursuance  of  its  requirements.  Mississippi  v. 
Johnson,  supra.    True,  the  board  is  empow- 
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-ered  to  make  payment  upon  contracts  as  the 
work  progresses,  and  it  is  contemplated  that 
such  payments  and  disbursements  shall  be 
made  out  of  the  public  funds  so  appropriated 
by  the  legislature;  but  neither  the  governor 
nor  the  board  can  obtain  a  dollar  of  such  funds 
without  a  warrant  from  the  secretary  of  state, 
^  the  very  terms  of  the  acts  themselves. 
There  is  no  intimation  anywhere  that  the  sec- 
retary is  about  to  or  is  intending  to  draw,  or 
is  contemplating  the  drawing  of,  any  war- 
rant against  such  fund,  or  any  public  lund  of 
the  state.  Indeed,  the  secretary  of  state,  act- 
ing in  his  capacity  as  such  officer,  is  not  a 
party  to  the  suit. 

The  judiciarjr  takes  cognizance  of  such  pro- 
ceedings only,  if  at  till,  which  operate  inci- 
dentally as  a  check  upon  a  co-ordinate  branch 
of  government.  It  may,  in  a  proper  case, 
proceed  against  an  officer  en&raged  in  the  dis- 
charge of  purely  ministerial  functions,  which 
may  indirectly  or  incidental!}'  affect  the  acts 
of  a  co-ordinate  branch,  and  even  nullify  and 
render  them  inoperative;  but  directly,  as 
Against  officers  acting  in  a  political,  govern- 
mental, or  discretionary  capacity,  it  never  has 
and  never  will,  so  long  as  the  relative  duties 
and  powers  of  the  co-ordinate  departments 
are  Justly  observed.  Gaines  v.  Thompson,  su 
pra.  Moreover,  it  is  not  fit  that  these  great 
powers  pertaining  to  sovereignty,  which  affect 
the  whole  people  alike,  and  none  less  nor 
more  than  the  rest,  should  be  invoked  by  indi- 
vidual citizens,  or  by  a  class  or  classes,  or  body 
corporate,  or  an  aggregation  thereof  less  than 
the  whole  state.  State  officers  should  not  be 
subjected  to  the  annoyance  of  a  suit  at  the  in- 
stance of  every  individual,  when  civil  or  prop- 
erty rights  are  not  invaded,  who  might  con- 
ceive that  the  laws  were  being  improperly 
administered,  or  that  public  funds  were  not 
being  applied  to  legitimate  public  purposes. 
State  government  being  divided  into  three  co 
ordinate  branches.— executive,  legislative,  and 
judicial, — it  is  most  essential  to  the  preserva- 
tion of  the  autonomy  of  government  that  there 
be  no  encroachment  of  one  branch  upon  an- 
other. And  to  this  end  the  just  limitations  of 
the  constitutional  powers  accorded  to  either 
branch  should  be  nicely  defined  and  jealously- 
guarded.  But  sometimes  one  branch  of  gov- 
ernment, in  the  discharge  of  its  co-ordinate 
functions,  oversteps  the  limit  of  its  constitu- 
tional powers.  In  such  a  case  one  or  both  of 
the  other  branches  of  government  may  operate 
as  a  check  upon  its  action.  The  legislature 
may  pass  an  act  in  disregard  of  the  inbibi 
tions  of  the  Constitution.  The  executive  may 
veto  the  measure,  or,  failing  to  do  so,  the  ju- 
diciary may  refuse  to  recognize  it  as  controlling. 
The  governor  acts  upon  his  own  motion,  and 
by  right  of  high  constitutional  powers  and 
privileges  reposed  in  him.  The  judiciary  acts, 
not  upon  its  own  motion,  but  only  when  some 
suitor  duly  authorized  by  law  presents,  in  due 
form,  a  cause  appropriate  for  its  cognizance. 
Its  machinery  may  be  set  in  motion  by  private 
suitors,  in  some  form  or  another,  in  all  cases 
where  civil  or  property  rights  are  being  in- 
vaded or  intrenched  upon  to  their  injury  or 
damage,  be  the  suitor  ever  so  humble,  or  the 
iniury  to  be  encountered  ever  so  small;  but  in 
all  cases  of  purely  public  concern,  affecting 
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the  welfare  of  the  whole  people,  or  the  state 
at  large,  the  court's  action  can  only  be  invoked 
by  such  executive  officers  of  state  as  are  by 
law  intrusted  with  the  discharge  of  such  du- 
ties. The  attorney  general  was  such  an  officer 
at  common  law.  Under  the  Constitution  (art. 
7,  §  17),  the  prosecuting  attorneys  are  made 
the  law  officers  of  the  slate,  and  of  the  coun- 
ties within  their  respective  districts.  These 
officers,  says  Waldo,  J.,  in  State  v.  Douglas 
County  Boad  Co,  10  Or.  201,  are  possessed 
"  with  the  powers,  in  the  absence  of  statutory 
regulation,  of  the  attorney  general  at  common 
law."  When  the  office  of  attorney  general 
was  created,  it  was  made  the  duty  of  the  in- 
cumbent to  "  prosecute  or  defend  for  the  state 
all  causes  in  the  supreme  court  in  which  the 
state  is  interested."  Sess.  Laws  1891,  p.  188. 
Whether  his  duties  and  powers  in  any  manner 
supersede  those  of  the  prosecuting  attoruevs, 
it  is  not  now  necessary  to  inquire;  but  a  vftal 
question  here  is  whether  this  proceeding  has 
been  properly  instituted  by  the  law  officer  of 
the  state,  whether  he  be  a  prosecuting  attorney 
or  the  attorney  general.  The  pleading,  by 
virtue  of  which  it  is  contended  the  court 
should  take  and  entertain  jurisdiction,  may 
properly  be  termed  a  bill  in  ^uity  by  a  pri- 
vate individual,  to  wit,  A.  C.  Taylor,  the  re- 
lator. It  is  verified  by  him,  and  purports  to 
be  his  bill,  and  not  the  information  of  the 
district  attorney  for  the  third  judicial  dis- 
trict, although  signed  by  that  officer.  We 
have  seen  that  at  common  law  if  a  private 
individual  had  an  interest  in  the  proceeding 
apart  from  the  interest  of  the  government,  he 
might,  as  relator,  have  his  bill  incorporated 
with  the  information  of  the  attorney  general, 
which  was  denominated  an  **  information  and 
bill."  In  practice,  if  it  should  afterwards  ap- 
pear that  the  relator  had  no  interest  to  be  sub- 
served, the  bill  was  dismissed,  and  the  infor- 
mation retained.  AUy.  Qen.  v.  Vivian,  1 
Russ.  Ch.  236,  237;  State  v.  Cunninf/ham,  su- 
pra. But  do  we  find  here  what  may  be  termed 
an  information  or  bill  by  the  law  officer  of  the 
state?  As  such  an  officer  is  the  only  person 
competent  to  institute  a  proceeding  of  the 
nature  under  con.sideration,  the  information 
should  show  upon  its  face,  in  no  uncertain 
manner,  that  he  is  the  officer  instituting  and 
prosecuting  the  suit,  and  the  sole  person  re- 
sponsible for  its  inception  and  maintenance. 
The  most  common  form  of  instituting  like 
proceedings,  it  seems,  has  been  in  the  name  of 
the  attorney  general.  Coosaw  Min.  Co.  v. 
South  Carolina,  144  U.  S.  565,  36  L.  ed.  543. 
Less  frequently  they  are  brought  in  the  name 
of  the  Crown  or  the  state  upon  the  relation  of 
the  attorney  general.  State  v.  Hibernian  Sat. 
<&  L.  Asso.  8  Or.  896.  And,  if  permissible  at 
all  to  bring  the  suit  in  the  name  of  the  state 
alone,  the  complaint  or  information  should 
show  upon  its  face  that  the  appropriate  law 
officer  brings  the  same  for  or  in  behalf  of  the 
state.  The  proceeding  in  either  form  would 
fix  the  responsibility  for  the  maintenance 
thereof  upon  that  officer,  and  it  is  not  be- 
lieved that  the  mere  affixing  of  his  signature 
in  his  official  capacity  to  a  complaint  or  bill 
shown  to  be  the  bill  of  a  private  relator  is  suf- 
ficient to  impress  it  with  the  functions  and  ca- 
pacity of  an  information  competent  to  put  in 
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motion  the  machinery  of  the  courts,  whereby 
they  will  take  cognizance  of  questions  per- 
taining to  the  high  prerogative  powers  of  the 
state,  or  affecting  the  whole  people  in  their 
sovereign  capacity.  See  State  v.  Saline  Coun- 
ty Ct.  supra:  Bigelmc  v.  Uartford  Bridge  Co. 
14  Conn.  578.  86  Am.  Dec.  502;  State  v.  An- 
derson, 5  Kan.  115:  Buck  Mountain  (k)al  Co. 
V.  Lehigh  Coal  &  Nav.  Co.  50  Pa.  100;  Iroquois 
Gouniy  Supers,  v.  Keady,  34  111.  296;  People 
V.  Paeheco,  29  Cal.  213;  Atty.  Oen.  v.  East  In- 
dia Co.  11  Sim.  380;  Bobbett  v.  State,  10  Kan. 
15;  United  States  v.  Throckmorton,  98  U.  8. 
70,  25  L.  ed.  96. 

Havin&r  reached  these  conclusions,  the  de 
cree  of  the  court  below  will  be  reversed  and 
the  complaint  dismissed.  This  leaves  the  con- 
-stitutional  question  still  undisposed  of,  and 
the  fact  that  we  would  probably  not  declare 
the  acts  to  be  unconstitutional  cannot  affect  or 
change  our  duty  in  the  premises.  Courts  will 
not  assume  to  pass  upon  a  question  of  that 
character,  unless  properly  before  them;  and 
the  case  at  bar,  as  presented,  not  being  within 
our  jurisdiction  to  hear  and  determine,  it  is 
clearly  not  within  our  province  to  assume 
now  to  decide  that  question,  although  of  grave 
public  importance.  ''As  a  general  rule  a 
court  will  not  pass  upon  a  constitutional 
question  and  decide  a  statute  to  be  invalid  un- 
less a  decision  upon  that  very  point  becomes 
necessary  to  the  determination  of  the  cause." 
Lord,  J.,ln  Elliott  v.  Oliver,  22  Or.  47.  We  said 
when  this  case  was  here  before  that  '*  this 
rule  arises  out  of  the  due  respect  which  one 
coordinate  branch  of  the  state  government 
entertains  towards  another."  The  legislature, 
in  adopting  laws  for  the  government  of  the 
people,  does  so  under  its  construction  of  the 
Constitution,  and  the  just  presumption  always 
prevails  that  the  business  of  the  legislature  is 
transacted  with  due  regard  to  the  fundamental 
law  by  which  its  acts  are  limited  and  governed. 
It  must  be  a  clear  case,  therefore,  and  one  in 
which  the  constitutional  question  is  the  very 
lis  mota.  before  courts  will  assume  the  respon- 
sibility of  declaring  an  act  of  the  legislative 
assembly  void  upon  constitutional  grounds, 
and  reverse  the  judgment  of  a  coordinate 
branch  of  the  state  government.  The  case 
before  us  affords  a  striaing  illustration  of  the 
soundness  of  this  doctrine.  The  law  com- 
plained of  was  passed  at  two  succeeding  ses- 
sions of  the  legislative  assembly,  and  received 
the  approval  of  two  executives  of  the  state. 
By  the  last  act  an  expenditure  of  $26,000  un- 
der the  former,  in  the  purchase  of  a  site  for 
the  branch  asylum,  is  approved,  as  well  as  all 
other  acts  of  the  board  in  pursuance  of  its  pro- 
visions. At  the  time  of  the  passage  and  np- 
proval  of  the  latter  act  this  case  was  pending 
in  the  courts,  which  fact  was  strongly  calou 
lated  to  attract  the  attention  of  both  the  legis 
laiive  and  executive  branches  of  the  state  gov- 
ernment to  the  direct  point  at  issue,  and  it  is 
but  just  to  assume  that  the  question  of  its  con- 
stitutionality was  duly  and  carefully  con 
sidered.  Hence  the  peculiar  gravitv  of  our 
assuming  at  this  time  to  pass  upon  the  const! 
tutional  question  so  ablv  and  elaborately  pre- 
sented at  the  hearing.  Being  inhibited  by  the 
rule  under  discussion,  we  cannot  go  into  the 
question. 
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These  conclusions  are  concurred  in  by  the 
full  bench,  but  the  majority  of  the  court  are 
of  the  opinion  that  such  conclusions  are  sus- 
ceptible of  support  on  other  grounds,  and  in 
this  connection  we  will  proceed  to  state  them. 
The  power  of  a  court  of  equity,  in  a  proceed- 
ing by  the  attorney  general  or  cfistrict  attorneys 
to  enjoin  the  issuance  of  warrants  in  payment 
for  the  Eastern  Oregon  Asylum, — as  is  here- 
tofore intimated  might  be  done  if  it  be  con- 
ceded that  the  act  locating  it  is  in  violation  of 
the  Constitution, — it  is  believed,  is  involved  \vt 
grave  and  serious  doubt,   and,    further,   the 
facts  in  the  case  do  not  seem  to  bring  it  within 
any  recognized  equity  jurisdiction.     It  is  not 
claimed,  nor  can  it  be.  that  the  objects  and 
purposes  of  the  acts  in  question  are  unconsti- 
tutional, or  that  the  defendants  threaten   to- 
apply  the  public  funds  to  an  unconstitutional 
use,  or  to  waste  or  dissipate  them.     The  claim 
is  that  the  legislature  has  directed  that  the 
branch  asylum  shall  be    located  at  a  place 
other  than  the  seat  of  government,  in  viola- 
tion, as  plaintiff  claims,  of  the  duty  imposed 
upon  it  by  the  Constitution;  and  this,  it  is  as- 
serted, is  sufficient  ground  upon  which  a  court 
of  equity  should  assume  jurisdiction.     This 
is  not  enough.     The  construction  and  location 
of  public  buildings  of  the  character  in  ques- 
tion are  purely  a  public  governmental  ques- 
tion, belonging  to  the  legislative  and  govern- 
mental departments,   and    affect    no  private 
or  property  right.     Nor  do  the  facts  of  this 
case  justify  tbe  conclusion,  as  a    matter  of 
law,  that  it  would  be  of  any  pecuniary   in- 
jury to  the  state.     If  the  legislative  and  exec- 
utive departments  have  misconstrued  the  Con- 
stitution in  this  regard,  their  respon.sibility  is 
to  the  people.     A  court  of  equity  cannot  for 
that  reason  alone  assume  the  right  to  sit  in 
judgment  on  their  acts.    There  is  no  author- 
it  v  to  be  found  in  the  Constitution  or  statutes 
of  this  state  for  the  exercise  of  such  an  exlraor- 
dinarv  power,    nor  is   it  believed  it  can    be 
found  in  the  analogies  of  the  common  law. 
In  this  state  the  distinction  between  common 
law  and  equity,  as  a  matter  of  substance,  pre- 
vails, although  both  jurisdictions  are  invested 
in  the  same  court.     Sling  Yue  v.  Coos  Bay  R. 
^  E.  R.  &  Nav,  Co.  24  Or.  892.     And,  it  being^ 
well  settled  that  a  court  of  chancery  is  conver- 
sant only  with   the   maintenance  of  properly 
rights,  it  has  no  jurisdiction  to  interfere  with- 
the  duties  of  the  other  departments  of  govern- 
ment, except  when  necessary  to  the  protection 
of  such  rights,  and  cannot  even  then  interfere 
with  the  discretion  invested  in  either  of  such 
departments.     "Tbe  office  and  jurisdiction  of  a 
court  of  equitv"  says  Mr.  Justice  Gray  in  Re  Stiit- 
yer,  124  U.  S'.  210,  31  L.  ed.  405.  "unless  en- 
larged by  express  statute,  are  limited  to  the  pro- 
tection of  rights  of  property."   And  in  Shtridan 
V.  Collin,  78111.  247,  it  is  said:  "It  is  elementary 
law  that  the  subject-matter  of  the  jurisdiction' 
of  the  court  of   chancery  is  civil  property. 
The  court  is  conversant  only  with   questions 
of    property,   and   the  maintenance  of   civil 
rights.     Injury  to  property;,  whether  actual  or 
prospective,  is  the  foundation  on  which  the  ju- 
risdiction rests.     The  court  has  no  jurisdiction 
in  matters  merely  criminal  or  merely  immoral, 
which  do  not  affect  any  right  to  property. 
Nor  do  matters  of  a  political  character  come 
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within  the  jurisdiction  of  the  court  of  chan- 
cery. Nor  has  the  court  of  chancery  juris- 
diction to  interfere  with  the  public  duties  of 
any  department  of  ^vernment,  except  under 
special  circumstances,  and  where  necessary  for 
the  protection  of  rights  of  property."  See 
also  Green  v.  MilU,  16  C.  C.  A.  516.  69  Fed. 
Rep.  852,  ante,  p.  90,  and  authorities  cited  by 
Mr.  Justice  Gray  in  Re  Sawyer,  supra.  The 
several  departments  of  government  are  each 
independent  of  the  other.  To  the  judicial  de- 
partment is  intrusted  the  determination  of 
rights  and  the  encroachment  of  remedies,  and, 
as  an  incident  to  the  protection  of  property,  a 
court  of  equitv  has  the  undoubted  right  to  re- 
fuse to  recognize  as  valid  a  clearly  unconstitu- 
tional act  of  the  legislature,  because  the  Consti- 
tution is  the  paramount  law  of  the  land, which 
every  suitor  can  invoke  when  an  infringement 
of  his  rights  is  threatened  under  some  law  ii\ 
violation  thereof.  But  the  mere  fact  that  an 
act  of  the  legislature  is  alleged  to  be  unconsti- 
tutional gives  it  no  jurisdiction  to  determine 
that  question.  Its  duty  is  to  determine  actual 
controversies,  when  properly  brought  before  it, 
and  not  to  give  opinions  upon  mooted  ques- 
tions or  abstract  propositions.  Before  it  cail 
assume  to  determine  the  constitutionality  of  a 
legislative  act,  the  case  before  it  must  come 
within  some  recognized  ground  of  equity  ju- 
risdiction, and  present  some  actual  or  threat- 
ened infringement  of  the  rights  of  property 
on  account  of  such  unconstitutional  legisla- 
tion. When  the  question,  as  here,  is  pttblici 
jvris  alone,  affects  no  property  rights,  and  no 
threatened  waste  pf  the  public  funds  is  shown, 
it  may  be  well  doubted  whether  the  court  has 
any  more  power  to  interfere  with  the  duties  of 
the  other  departments,  on  the  ground  that  their 
acts  may  be  unconstitutional,  than  it  has  with 
their  discretionary  powers  or  duties.  The  in- 
dependence of  the  different  departments  in  this 
respect  is  so  complete  that,  however  ill  ad- 
vised the  action  of  the  legislature  or  executive 
may  be,  and  no  matter  how  gross  an  error  may 
be  committed,  a  court  of  equity  is  neverthe- 
less powerless  to  interfere  when  rights  of  prop- 
erty are  not  involved,  unless  express  authority 
is  conferred  upon  it  to  do  so.  The  decision  of 
a  large  class  of  public  questions  must,  in  the 
very  nature  of  the  case,  be  left  to  the  legisla- 
tive and  executive  departments,  and  when  the 
decision  is  made  it  must  be  accepted  as  cor- 
rect. Among  these  is  the  construction  and 
Ibcation  of  public  buildings,  and  the  presump- 
tion is  just  as  conclusive  that  in  the  discharge 
of  this  duty  they  observe  the  provisions  of  the 
Constitution  as  it  is  that  the  courts  properly  in- 
terpret that  instrument  when  called  upon  to  do 
so  in  discharge  of  the  duty  intrusted  to  them. 
It  is  true  that  by  this  rule,  practically,  public 
or  private  interests  may  sometimes  suffer  in 
either  instance,  although  theoretically  there 
are  no  such  cases;  but,  however  gross  the 
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wrong  in  fact  committed  by  the  other  depart' 
ments,  a  court  of  equity  is  powerless  to  rem- 
edy it.  unless  property  rights  are  involved,  or 
appeal  to  the  judiciary  is  given  by  law.  No 
greater  evil  could  exist,  under  our  form  of  gov- 
ernment, than  the  usurpation  by  the  judiciary 
of  powers  not  intrusted  to  it.  It  should  there- 
fore refuse,  under  all  circumstances,  to  assume 
jurisdiction  in  any  case  which  affects  the  pow- 
ers, duties,  or  prerogatives  of  the  other  depart- 
ments of  government,  unless  its  right  to  do  so 
is  so  clear  as  to  admit  of  no  reasonable  doubt. 
In  the  opinion  of  the  majority  of  the  court, 
this  record  does  not  present  such  a  case.  No 
great  public  wronjj  is  threatened,  nor  will  pub- 
lic justice  or  individual  rights  suffer  by  the 
execution  of  the  law  in  question.  And,  more, 
it  must  be  admitted  that  the  construction  sought 
to  be  placed  upon  the  Constitution  by  the  plain- 
tiff is  at  least  open  to  serious  question.  It  has, 
for  almost  a  quarter  of  a  century,  received  a 
practical  exposition  to  the  contrary  by  the  leg- 
islative and  executive  departments,  each  of 
which  is  as  much  bound  to  obey  the  Constitu- 
tion as  the  courts:  and  to  this  exposition  the 
courts  would  be  bound  to  vield,  in  a  proceed- 
ing properly  within  their  Jurisdiction,  unless 
satisfied  that  it  is  repugnant  to  the  plain  pro- 
visions of  the  Constitution.  Indeed,  the  very 
act  locating  the  branch  asylum  at  Union,  the 
execution  of  which  is  now  sought  to  be  en- 
joined, was  passed  by  the  legislature  with  only 
three  dissenting  votes,  while  this  suit  was  pend- 
ing, and  its  constitutional  right  to  enact  such 
a  law  thereby  challenged.  Moreover,  it  was 
approved  by  the  present  executive,  whose  emi- 
nent legal  attainments  and  familiarity  with  the 
question  (it  havinsr  been  argued  before  him  in 
Sherman  v.  Bellows,  24  Or.  553)  Justly  entitle 
his  opinion  in  the  matter  to  great  respect.  The 
court  is  bound,  therefore,  to  assume  that  in  the 
opinion  of  the  legislature  and  executive  there 
is  no  constitutional  inhibition  against  the  pas- 
sage of  such  a  law,  and  while  none  of  these 
facts  would  excuse  the  court  from  assuming 
jurisdiction,  if  its  right  to  do  so  was  clear,  nor 
would  the  exposition  given  the  Constitution  by 
the  other  departments  be  absolutely  controlling 
upon  it,  when  called  upon,  in  the  discharge  of 
its  duty,  to  construe  that  instrument,  yet  they 
afford  a  very  persuasive  argument  why  the 
court  should  not  struggle  to  find  some  grounds, 
doubtful  at  best,  upon  which  it  can  rest  its  ju- 
risdiction. Before  it  could  assume  the  power 
to  question  the  legality  of  the  action  of  the 
other  departments  of  government  in  such  a 
case  its  right  to  do  so  ought  to  be  beyond  all 
possible  question,  and  it  ought  to  be  able  to 
place  its  jurisdiction  upon  some  well-settled 
ground  for  equitable  interference,  which  it  is 
believed  cannot  be  done  in  this  case. 

Let  an  order  be  entered  dismissing  the  com- 
plaint and  dissolving  the  in  junction. 
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*!,  The  domicilajideitijiensliip  of  a  cor- 
poration belooff  to  the  state  under  whose  laws 
it  is  created.  It  exists  onJy  1o  contemplatiou  of 
law  and  by  force  of  tbe  law,  and  where  that  law 
ceases  to  operate  the  corporation  can  have  no 
existence.  Hence  a  corporation  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrrate  to 
another  soverei^ty. 

2.  Though  a  corporation  must  dwell  in 
the  place  of  its  creation,  its  existence 
there  will  be  recognized  in  other  places,  and  its 
residence  in  one  state  creates  no  insuperable  ob- 
jection to  its  power  of  contractinff  in  another. 

3.  Where  a  corporation  has  been  le- 
gaJly  created  and  org^anised  under 
the  laws  of  a  sister  state  for  the  traneac 
tion  of  any  business  there,  it  may,  by  comity 
existing'  between  the  states,  transact  business  in 
this  state,  provided  it  be  not  in  contravention  of 
our  laws  or  public  policy. 

4.  A  corporation  created  under  the 
la^rs  of  one  state  cannot  hold  corporate 
meetings  in  another  for  the  purpose  of  or^niz- 
ing  the  corporation,  electing  its  officers,  or  per- 
forming any  strictly  corporate  functions  in  Its 
organization. 

6.  The  conrts  will  not  take  Judicial 
kno^rled^e  of  the  la'ws  of  another  state 
under  which  a  corporation  is  claimed  to  have 
been  created,  when  the  corporate  existence  is  in 
issue,  but  proof  of  such  laws  must  be  made  in  or- 
der that  the  courts  may  be  advised  of  the  legal 
warrant  for  the  creation  of  such  corporation. 

6«  A  corporation  de  fitcto  is  oue  where 
the  company  has  made  an  effort  to  or- 
gStuaixe  under  some  law  authorizing  the  creation 
of  such  a  corporation,  but  there  is  an  irregularity 
in  the  organization,  and  where  a  corporation  de 
facto  exists  and  does  legitimate  business  in  its  cor- 
porate name,  the  stockholders  are  not  liable  as 
partners.  There  can,  however,  be  no  corporation 
de  facto  unless  It  can  exist  de  jure. 

7*  An  attempted  org^anisation  of  a  cor- 
poration in  this  state  under  a  supposed  char- 
ter obtained  under  the  laws  of  another  state,  no 
authority  being  shown  for  the  grant  of  such 
charter,  or  of  user  thereunder  in  the  state  of  its 
creation, renders  the  participants  in  the  attempted 
organization  here  liable  as  partners,  on  proper 
demand  against  such  association. 

8.  One  must  contract  with  ordeal  with 
an  association  as  a  corporation  exercising 
corporate  powers  before  he  can  be  estopped 
from  denying  its  existence  as  a  corporation. 

(January  14,  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of  tbe 
Circuit  Court  for  Orange  County  in  favor 
of  defendants  in  an  action  brought  to  recover 

♦Headnotes  by  Mabry,  Ch.  J. 


Note.— For  de  facto  foreign  corporations,  see 
also  note  to  Cone  Export  &C.  Co.  v.  Poole  (S.  C.)  24 
L.  R.  A.  293. 

For  de  facto  domestic  corporations,  see  note  to 
Rutherford  v.  Hill  (Or.)  17  L.  R.  A.  649. 
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the  amount  alleged  to  be  due  on  a  promissory 
note.     Reversed. 

Statement  by  Mabry,  Cb.  J. : 

Appellant  instituted  suit  against  appellees, 
Taylor  and  fifteen  others,  as  partners  doing 
business  as  tbe  Florida  Orange  Hedge  Fence 
Company,  on  a  note  as  follows: 

Orlando.  Fla..  March  23d,  1887. 
Two  months  after  date  we,  or  either  of  us, 
for  value  received,  jointly  and  severally,  as 
principals,  promise  to  pay  to  the  order  of  Col- 
lis  Ormsby,  at  the  First  National  Bank  of  Or- . 
lando,  at  its  office  in  Orlando,  Florida,  tbe  sum 
of  $654;  and  it  is  further  agreed  that  if  this 
note  be  not  paid  at  maturity,  tbe  same  shall 
draw  interest  at  tbe  *ate  of  3  per  cent  per 
month  after  maturity  until  paid,  together  with 
an  attorney's  fee  and  all  costs  should  said  note 
be  collected  by  law.  We  eacb  hereby  waive 
all  right  to  any  exemption  by  law  and  under 
tbe  Constitution,  and  permit  any  legal  execu- 
tion to  levy  upon  whatever  we  may  have  to 
satisfy  this  note. 

Florida  Orange  Hedge  Fence  Company, 
By  its  Pres.  Jno.  W.  Childress, 
James  A.  Knox,  as  Secty  &  Treas. 
Indorsed:  Collis  Ormsby. 

Tbe  declaration  alleges  tbe  transfer  and  in- 
dorsement of  tbe  note  to  appellant  before  ma- 
turity. 

Taylor,  James  A.  Knox,  ^nd  Wiley  Aber- 
crombie  were  served,  and  they  filed  pleas  as 
follows:  That  the  Florida  Orange  Hedge 
Fence  Company  was  a  corporation  organiz^ 
under  the  laws  of  tbe  state  of  Tennessee,  and 
doing  business  in  tbe  state  of  Florida,  and  that 
said  company  was  not  then  and  bad  never  been 
a  partnership.  Second,  that  tbe  note  sued  on 
was  given  by  tbe  president  and  secretary  of 
said  corporation  for  a  corporation  debt,  and 
that  the  same  was  accepted  as  the  note  of  tlie 
corporation,  and  not  as  the  note  of  a  partner- 
sbip,  and  that  plaintiff  knew  when  the  note 
was  assigned  to  him  that  it  was  a  note  of  a 
corporation,  and  be  accepted  it  as  such. 

Taylor  tiled  two  separate  pleas,  tbe  second 
one  of  which  was  overruled  on  demurrer  and 
no  amendment  offered.  The  plea  not  demurred 
to  alleges  that  defendant  was  not  then  and 
had  never  been  a  member  of  any  copartnership 
known  as  tbe  Florida  Orange  Hedge  Fence 
Company,  and  be  knew  of  no  such  copartner- 
ship. Issue  was  joined  upon  the  pleas  recited, 
and  the  record  shows  that  the  cause  was,  by 
consent  of  parties,  submitted  to  tbe  judge  with- 
out a  jury,  upon  tbe  plea  in  abatement,  and 
that  the  court  sustained  tbe  plea  in  abatement 
and  dismissed  tbe  cause.  Tbe  appeal  from  this 
decision  was  entered  to  the  January  term,  1892, 
of  this  court. 

On  the  trial  defendants  put  in  evidence  a  cer- 
tified copy  of  a  charter  purporting  to  have 
been  obtained  under  tbe  general  laws  of  the 
state  of  Tennessee  for  organizing  corporations,  v 
The  alleged  charter  recites  that  by  virtue  of 
tbe  general  laws  of  the  land  five  persons 
named  were  constituted  a  body  corporate  by 
the  name  of  Florida  Orange  Hedge  Fence 
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Company,  for  the  purpose  of  planting,  wiring, 
trimming,  and  manufacturing  fenced  and  cer- 
tain enumerated  powers  incident  to  corpora- 
tions are  conferred  upon  the  company.  The 
terms  of  all  officers,  not  to  exceed  two  years, 
are  to  be  fixed  by  the  by  laws,  and  the  direc- 
tors, to  consist  of  five  or  more  members,  at  the 
option  of  the  corporation,  are  to  be  elected  by 
a  majority  of  votes  cast,  each  share  represent- 
ing one  vote.  The  directors  are  required  to 
keep  a  full  and  true  record  of  all  their  pro- 
ce^ings,  and  an  annual  statement  of  the  re- 
ceipts and  disbursements  is  required  to  be  cop- 
ied on  the  minutes.  The  books  of  the  corpo- 
rations are  required  to  show  the  original  or 
subsequent  stockholders,  their  respective  inter- 
est, the  amount  paid  on  shares,  the  transfer  of 
stock,  by  and  to  whom  made,  and  also  other 
transactions  in  which  a  stockholder  as  creditor 
might  have  an  interest.  The  first  board  of 
directors  was  to  consist  of  five  or  more  corpo- 
rators, and  thev  were  to  apply  for  and  obtain 
the  charter.  The  name  of  the  corporation  is 
the  Florida  Orange  Hedge  Fence  Company, 
'  but  there  is  nothing  in  the  grant  of  powers  to 
,  indicate  that  the  corporation  was  organized  to 
\  do  business  in  Florida,  or  in  any  other  state 
\  than  Tennessee.  The  certified  copy  of  the 
•  charter  offered  in  evidence  has  attached  to  it  a 
certificate  under  the  hand  and  seal  of  the  clerk 
of  the  county  court  of  Montgomery  county, 
Tennes.see;  that  the  named  corporators  ac- 
knowledged the  execution  of  the  instrument 
for  the  purposes  therein  contained,  and  also 
a  certificate  from  the  secretary  of  state  that  the 
charter,  with  certificate  of  probate,  was  re 
ceived  and  duly  registered  by  him. 

Appellees  proved  by  the  deposition  of  one  of 
the  corporators  that  at  least  three  of  them  met 
in  Clarksvllle,  Tennessee,  soon  after  the  char- 
ter was  obtained,  but  the  witness  was  unable 
to  say,  as  he  did  not  remember,  what  formali- 
ties were  had  in  the  way  of  electing  officers. 
At  this  meeting  the  means  and  methods  of  op- 
erating the  company  were  considered,  and  a 
conclusion  was  reached  to  go  to  Florida  for  the 

furpose  of  carrying  out  the  plans  of  operation, 
n  pursuance  of  the  determination  reached, 
three  of  the  corporators  went  to  Orlando,  Flor- 
ida, and  the  evidence  of  this  witness,  as  well 

'  as  others  introduced  by  appellees,  shows  that. 

,  at  the  place  named  in  this  state,  officers  for  the 
corporation  were  elected,  stock  was  issued,  the 
corporation  organized  and  started  its  business 
in  Orange  county,  Florida,  After  the  corpo- 
ration was  organized  in  this  state,  a  record 
was  made  upon  the  books  of  the  company  of 
the  meeting  in  Tennessee,  and  appellees  put 
this  in  evidence.     It  is  as  follows: 

Clarksville,  Tenn.,  February  21st,  1885. 
Whereas,  C.  G.  Smith,  W.  M.  Daniel,  A. 
Howell,  and  fl.  C.  Merritt,  of  Tennessee,  and 
Samuel  Johnson  of  Kentucky,  on  the  16th  day 
of  February,  1885,  obtained  a  charter  for  the 
Florida  Orange  Hedge  Fence  Company  from 
the  state  of  Tennessee,  which  charter  is  in 
words  and  figures  following,  to  wit.  (Then 
follows  a  copy  of  the  charter  with  certificates 
on  it,  including  one  from  the  recorder  of  Mont- 
jjomery  county,  Tennessee,  that  record  of  the 
instrument  had  been  made  in  his  office) 
31L.R.A. 


The  minute  concluded  as  follows: 

And  whereas,  the  said  charter  provides  that 
said  five  persons  named  as  incorporators  in  said 
charter  shall  constitute  the  first  board  of  di- 
rectors, and  in  pursuance  of  the  forms  granted 
them,  a  quorum  of  said  directors  this  day  met 
in  the  office  of  Smith  &  Lurton,  in  the  city  of 
Clarksville,  Tennessee,  there  being  present  C. 
G.  Smith,  W.  M.  Daniel,  and  Samuel  Johnson. 
C.  G.  Smith  was,  on  motion,  made  chairman, 
and,  on  motion.  Samuel  Johnson  was  made 
secretary.  C.  G.  Smith  presented  to  the  board 
the  resignations  of  A.  Howell  and  H.  C.  Merritt 
as  directors  in  the  company,  which  were  ac- 
cepted. Thereupon  the  board  adjourned. 
Chas.  G.  Smith,  Chairman,  Secretary. 

This  minute  was  made  from  memoranda 
supposed  to  have  been  reduced  to  writing  at 
the  time  of  the  meeting.  The  testimony  fur- 
ther shows  that  three  named  corporators, 
after  the  meeting  in  Tennessee,  went  to  Or- 
lando, and,  with  others,  the  defendants  in  the 
present  suit  being  among  them,  held  meetings, 
adopted  a  corporate  seal,  elected  officers,  and 
issued  stock  to  subscribers,  and  that  the  parties 
participating  in  the  organization  of  the  corpora- 
tion in  this  state,  and  acquiring  stock  therein, 
did  so  in  good  faith,  believing  that  the  corpora- 
tion was  legally  incorporated.  Ormsby,  the^^ 
party  to; whom  the  note  sued  on  was  given,  \ 
was  secretary  under  the  organization  in  Flor- 
ida, and  the  note  was  for  services  due  from  the 
company  to  him  as  secretary.  The  organiza- 
tion here  continued  to  do  business  openly  as  a 
corporation  under  the  charter  mentioned,  but 
took  no  steps  towards  organizing  a  corporation 
under  the  laws  of  this  state  by  filing  articles 
of  incorporation  or  doing  any  of  the  things  re- 
quired to  form  a  corporation  here.  A  witness 
tor  appellees  stated  that  the  company  did  busi- 
ness openly  and  notoriously  as  a  corporation 
in  Orange  county,  Florida,  and  that  its  place 
of  business  was  near  the  business  house  of  ap- 
pellant; that  he  did  not  know  that  appellant 
knew  when  he  received  the  note  that  the  com- 
pany was  a  corporation,  but  had  reason  to  be- 
lieve that  he  did.  Witness  was  not  positive, 
but  was  under  the  impression  that  the  com- 
pany set  some  hedge  fences  for  appellant. 
The  effect  of  the  latter's  testimony  is  that  he  did 
not  know  that  the  Florida  Orange  Hedge  Fence 
Company  was  a  corporation,  and  supposed  it 
was  a  joint-stock  company:  that  Ormsby  in- 
formed him  that  the  stockholders  were  indi- 
vidually liable  for  the  payment  of  the  note, 
and  that  it  was  so  stated  in  the  articles  of 
agreement.  He  also  stated  that  "the  book  he 
showed  it  to  me  in  was  a  large  book  similar  to 
this"  (pointing  to  the  record  book  of  the  com- 
pany). "He  turned  to  the  book  and  read  to 
me  in  substance  as  follows:  'The  stockholders 
are  severally  and  jointly  liable  individually  at 
all  times  for  all  money  due  and  owing  to  la- 
borers, servants,  clerks,  and  operatives  of  the 
company*."  It  was  also  shown  that  the  de- 
fendants sued  were  stockholders  and  members 
of  the  company  when  the  note  was  given. 

The  other  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Jewell,  for  appellant: 
The  evidence  fails  to  show  that  the  defend- 
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ants  were  a  corporation;  the  documentary  evi- 
dence is  insufficient,  ibe  various  stem  incorpo- 
rating, prescribed  by  the  law  of  Tennessee, 
should  have  been  complied  with. 

Tenn.  Act,  March  19.  1875;  1  Beach,  Corp. 
g  16,  and  note,  p.  295;  Kaiser  v.  Lawrence  8av. 
Bank,  56  Iowa,  104,  41  Am.  Rep.  85. 

Even  granting  the  charter  regular,  and  com- 
petent evidence  of  the  facts  alleged  therein, 
still  there  was  no  organization  of  such  com- 
pany in  Tennessee.  A  corporation  cannot  act 
without  bein^  first  organized,  for  until  then  it 
has  no  life,  it  has  not  come  into  being. 

Boone,  Corp.  §  84. 

A  corporation  must  obtain  its  legal  existence 
in  the  stale  of  its  origin". 

4  Am.  &  Eng.  Euc.  Law,  p.  193,  note  8; 
Bank  of  Augusta  v.  Earle,  38  U.  8.  18  Pet. 
519,  10  L.  ed.  274;  1  liawson.  Rights,  Rem.  & 
Pr.  §  838;  Ang.  &  A.  Corp.  ^  514. 

A  corporation  inust  not  only  obtain  but  re- 
tain its  legal  existence  in  the  state  of  its  origin. 
It  cannot  migrate. 

B(tnk  (^Augusta  v.  Earle,  itupra;  1  Lawson, 
Rights,  Rem.'&  Pr.  655,  i^  387;  Miller  v.  Eiter, 
37  Mc.  509,  46  Am.  Dec.  619;  Uale  v.  Union 
Mut.  F.  Ins.  Co.  32  N.  H.  295,  64  Am.  Dec. 
870. 

Organizing  a  corporation  or  holding  stock- 
holders' meetings  outside  the  state  of  its  crea- 
tion are  void  acts. 

Miller  v.  Eicer,  hupra;  Ang.  &  A.  Corp. 
§  498;  nai  V.  Beach,  12  N.  J.Eq.  31;  1  Law 
son.  Rights,  Rem.  &  Pr.  §§  338.  476.  pp.  790. 
791:  Montgomery  v.  Forbes,  148  Mass.  249; 
Cook.  Slock  &  Stockholders.  §  591;  Smith  v. 
Stiver  Valley  Min.  Co.  64  Md.  85,  54  Am.  Rep. 
768;  Boone,  Corp.  ^  66;  1  Beach.  Corp.  §5^  285, 
286. 

Appellees  cannot  legally  claim  protection 
from  individual  liability  behind  alleged  corpp- 
rate  character. 

Montgomery  v.  Forbes,  stipra;  Emvire  Mills 
V.  Alston  Grocery  Co.  (Tex.)  12  L.  R.  A.  366. 

The  note  sued  on  in  no  way  indicates  that  it 
is  the  note  of  a  corporation. 

Williams  v.  Rank  of  Michigan,! Wend.  589; 
Ilollaicay  v.  Memphis,  E.  P.  &  P.  II  Co.  23 
Tex.  465,  76  Am.  Dec.  68;  Clark  v,  Jones.  87 
Ala.  474;  1  Lawson,  Rights,  Rem.  &  Pr.  ^  344. 

Neither  is  transacting  business  with  appel- 
lants an  admission  of  their  incorporate  char- 
acter. 

United  States  Bank  v.  Stearns,  15  Wend. 
815:  I  Lawson.  Rights.  Rem.  &  Pr.  p.  611. 
^  S44;  Williams  V.  Bank  of  Michigan,  and  Hoi- 
loteay  v.  Me?nphis,  E.  P.  <fc  P.  B.  Co.  supra. 

The  law  of  estoppel  does  not  apply  to  one 
who  is  attempting  to  enforce  a  contract. 

Cook,  Slock  &  Stockholders,  ^t^  233,  424; 
Empire  Mills  v.  Alston  Grocery  Co.  (Tex.)  12 
L.  R.  A.  366. 

If  defendants  were  not  in  fact  a  corporation, 
nor  de  facto  such  so  that  plaintiff  might  be 
bound  by  some  estoppel,  then  they  could  be 
sued  as  partners. 

HiU  V.  Beach,  12  N.  J.  Etj.  31;  Fuller  v. 
Bo^ce,  57  N.  Y.  26;  National  Union  Bank  v. 
Landon,  45  N.  Y.  410;  Cook,  Stock  &  Stock- 
holders, i>  237;  1  Beach,  Corp.  i^^  16,  162.  p. 
295.  note;  Kaiser  v.  Lawrence  Sav.  Bank,  56 
104,  41  Am.  Rep.  86;  Leicis  v.  Tilton, 
\  220,  52  Am.  Rep.  436;  1  Lawson, 
A. 


Righte.  Rem.  &  Pr.  607,  p.  1078,  §  699;  Hawes, 
Parties,  ^  92,  notes  1  and  7;  Ang.  &  A.  Corp. 
591. 

Messrs.  Beg^^  &  Palmer,  for  appellees: 

The  Florida  Orange  Hedge  Fence  Company 
was  at  least  a  de  facto  corporation  under  the 
laws  of  the  state  of  Tennessee,-  and  under  the 
comity  existing  between  the  states  was  fully 
authorized  to  carry  on  its  business  in  the  state 
of  Florida. 

1  Cook.  Stock  &  Stockholders.  237;  2  Cook. 
Stock  &  Stockholders,  694. 

The  Florida  Orange  Hedge  Fence  Company 
was  a  de  facto  corporation  because  there  had 
been  an  effort  to  legally  incorporate,  and  the 
mere  fact  that  one  of  the  certificates  to  the 
charter  was  absent  did  not  invalidate  the  cor- 
poration and  render  the  stockholders  liable  as 
partners. 

1  Cook.  Stock  &  Stockholders,  gg  234,  810; 
Allen  V.  Long,  80  Tex.  261. 

Stockholders  in  a  de  facto  corporation  are  not 
liable  to  its  creditors  as  partners,  especially 
when  they  purchased  stock  after  organization 
and  charter. 

American  Salt  Go.  v.  Heidenheimer,  80  Tex. 
344. 

The  subscribers  for  and  holders  of  stock  in 
a  manufacturing  corporation  which  had  been 
defectively  organized,  and  transacted  business 
under  such  detective  corporation,  do  not 
thereby  become  partners,  general  or  special,  in 
such  business. 

Fay  V.  Noble,  7  Cush.  188;  Trowbridge  v. 
Scudder,  11  Cush.  83;  First  Nai.  Bank  v. 
Almy,  117  Mass.  476. 

When  a  creditor  contracted  with  a  de  facto 
corporation  in  lis  corporate  capacity  and  within 
the  scope  of  its  assumed  powers,  he  cannot 
deny  its  corporate  existence  and  character, 
and  cannot  charge  the  stockholders  with  the 
debt. 

1  Cook,  Stock  &  Stockholders,  §  234.  p.  811. 
note  1;  Snider' s  Sons'  Co.  v.  Troy,  24  Am.  St. 
Rep.  887,  note,  91  Ala.  224,  11  L.  R.  A.  515; 
Rutherford  v.  HiU,  29  Am.  St.  Rep.  600.  note. 
22  Or.  218. 17  L.  R.  A.  649. 

Foreign  corporations  may  exercise  any  and 
all  its  powers  in  another  state  unless  forbidden 
by  statute. 

2  Cook,  Stock  &  Stockholders,  624. 

It  is  legal  for  citizens  of  one  state  to  take 
out  a  charter  in  another  state,  even  though  all 
the  corporate  business  is  to  be  transacted  in 
the  first  stale. 

Demarest  v.  Flack,  128  N.  Y.  205, 13  L.  R. 
A.  854;  Cook,  Stock  &  Stockholders,  ed. 
1894,  §  287. 

Mabry*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

One  of  the  pleas  in  this  case,  called  a  plea  in 
abatement,,  alleges  that  the  Florida  Orange 
Hedge  Fence  Company  was  a  corporation  or- 
ganized under  the  laws  of  Tennessee,  and  doing 
business  in  this  state.  According  to  the  recog- 
nized American  doctrine,  the  domicil  and  * 
citizenship  of  a  corporation  are  regarded  as  be- 
longing to  the  state  under  whose  laws  the  . 
corporation  is  created.  In  the  case  of  Bank 
of  Augusta  v.  Earle,  38  U.  S.  18  Pet.  519,  10 
L.  ed.  274,  it  is  said  that  *'a  corporation  can 
have  no  legal  existence  out  of  the  boundaries 
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of  the  sovereignty  by  which  it  is  created.  It 
exists  only  in  contemplation  of  law  and  by 
force  of  the  law;  and  where  that  law  ceases  to 
operate  and  is  no  longer  oblicratory.  the  cor- 
poration can  have  no  existence.  It  must  dwell 
in  the  place  of  ita  creation,  and  cannot  migrate 
to  another  sovereignty.  But  although  it  must 
live  and  have  its  being  in  tbat  state  only,  yet  it 
•does  not  by  any  means  follow  tbat  its  exist 
ence  there  will  not  be  recognized  in  other 
places;  and  its  residence  in  one  state  creates  no 
insuperable  objection  to  its  power  of  contract- 
inj?  in  another.  It  is,  indeed,  a  mere  artificial 
being,  invisible  and  intangible;  yet  it  is  a  per- 
son, for  certain  purposes,  in  contemplation  of 
law,  and  has  been  recognized  as  such  by  the 
decisions  of  this  court."  And  in  8t.  L(nn8  v. 
Wiggins  Ferry  Co.  78  U.  S.  11  Wall.  498.  20  L. 
ed.  192,  it  is  said,  in  reference  to  a  corporation, 
that,  **it  can  exercise  its  franchises  extraterri- 
torisUy  only  so  far  as  may  be  permitted  by  the 
policy  or  comity  of  other  sovereignties.  By 
the  consent,  express  or  implied,  of  the  local 
government,  it  may  transact  there  any  busi- 
ness not  ultra  vires."  In  recognition  of  the 
doctrine  announced  in  the  case  first  cited  it  was 
held  by  this  court  in  Taylor  v.  Branham,  85 
Fla.  297,  that  a  corporation  can  have  no  legal 
existence  out  of  the  boundaries  of  the  sover- 
eignty by  which  it  is  created.  It  exists  only 
in  contemplation  of  law,  and  by  force  of  the 
law;  and  where  that  law  ceases  to  operate,  the 
corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  86vereignty.  And  where  a 
>  number  of  individuals  assume  to  act  in  a  cor- 
porate capacity  in  a  state  where  they  have  not 
been  clothed  with  corporate  existence  and  au- 
thority, tbey  cannot  there  be  recognized  as  a  le- 
gally constituted  corporation,  though  they  may 
have  been  duly  incorporated  in  another  state, 
and  such  persons,in  the  state  where  they  assume 
corporate  capacity,  will  be  treated  as  and  held 
to  the  responsibility  of  partners.  In  the  case 
■  just  cited  in  this  court  the  record  showed  that 
there  was  an  attempt  at  an  organization  of  a 
■corporation  in  this  state  under  a  supposed  char- 
ter obtained  under  the  general  laws  of  Tennes- 
aee  without  any  organization  or  user  in  tbat 
«tate.  Where  a  corporation  has  been  legally 
•created  and  o  ganized  under  the  laws  of  a  sis- 
ter state  for  the  transaction  of  any  business 
there,  it  may,  by  comity  existing  between  the 
states,  transact  business  in  this  state,  provided 
it  be  not  in  contravention  of  our  laws  of  public 
policy.  Our  general  incorporating  laws  recog- 
nize the  transaction  of  business  by  foreign  cor- 
porations in  this  state,  and  in  the  absence  of  ex- 
press legislative  assertion  to  the  contrary,  the 
•courts  of  this  state  would  be  bound  to  recog- 
nize the  comity  existing  among  the  '  states. 
While  this  is  true,  it  is  also  well  settled  that  a 
corporation  created  under  the  laws  of  one  state 
cannot  hold  corporate  meetings  in  another  for 
the  purpose  of  organizing  the  corporation, 
electing  its  officers,  or  performing  any  strictly 
■corporate  functions  in  its  organization. 

A  corporate  charter  was  granted  by  the  leg- 
islature of  Maine,  and  the  corporators  met  in 
New  York,  accepted  the  charter,  elected  offl- 
■cers  and  a  board  of  directors  for  the  corpora- 
tion, and  it  was  held  in  Miller  v.  Eicer,  27  Me. 
■509,  46  Am.  Dec.  619,  that  all  totes  and  pro- 
•ceedings  of  persons  professing  to  act  on  the 
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capacity  of  corporations,  when  assembled  with- 
out the  bounds  of  the  sovereignty  granting  the 
charter,  are  void.  The  corporators  in  a  charter 
granted  by  the  state  of  North  Carolina  met  in 
Baltimore,  Maryland,  and  accepted  the  char- 
ter, and  it  was  held  that  the  acceptance  was 
invalid,  and  the  cor]x>ration  had  no  legal  ex- 
istence. Smiih  V.  inlver  Valley  Min,  Co.  64 
Md.  85, 54  Am.  Rep.  768.  After  a  corporation 
had  been  duly  organized  in  the  state  of  its 
creation  there  may  be  some  questions  as  to  the 
legality  of  meetings  of  directors,  or  even  stock-  ^ 
holders,  without  the  limit  of  the  state,  as  to 
which  we  express  no  opinion;  but  there  can  be 
no  doubt  from  the  authorities  that  the  first 
meeting  to  organize  the  corporation  and  elect  ^ 
its  first  officers  must  be  within  the  state  where 
it  is  created.     1  Beach,  Priv,  Corp.  §  286. 

In  our  judgment  there  was  no  sufficient 
proof  before  the  court  to  sustain  the  plea  in  the 
case  before  us,  that  the  Florida  Orange  Hedge 
Fence  Company  was  a  corporation  organized 
under  the  laws  of  Tennessee  and  doing  busi- 
ness in  Florida.  In  the  first  place,  the  laws  of 
Tennessee,  authorizintr  the  formation  of  such 
a  corporation  as  the  supposed  charter  purports 
to  create,  were  not  put  in  evidence  so  far  as 
the  record  shows,  and  we  do  not  see  that  we 
can  take  judicial  knowledge  of  the  laws  of  an- 
other state  under  which  a  corporation  is  claimed 
to  have  been  created.  The  authorities  indicate 
that  proof  of  such  laws  must  be  made  in  order 
that  the  court  may  see  the  lesal  warrant  for 
the  creation  of  such  corporations.  Eolloway 
V.  Memphis,  E.  P.  d  P.  R.  Co.  23  Tex.  466,  76 
Am.  Dec.  68;  United  States  Bank  v.  Stearns, 
15  Wend.  314;  1  Lawson,  Rights,  Rem.  &  Pr. 
^  844.  Conceding  that  there  was  legal  author- 
ity for  obtaining  the  charter  in  question,  the 
evidence  fails  to  show  any  organization  of  the 
corporation  in  Tennessee,  or  any  user  under 
the  charter  in  that  state;  but  it  does  show,  in 
our  opinion,  an  attempted  organization  in  this 
state  under  the  charier.  The  first  ofl9cers  were 
elected  here,  and  the  only  stock  ever  issued 
was  in  Orlando.  The  meeting  in  Tennessee 
cannot  be  regarded  as  resulting  in  any  corpo- 
rate action  to  the  extent  of  organizing  a  corpo- 
ration under  the  charter.  Taken  in  connection 
with  what  one  of  the  corporators  testified,  the 
conclusion  is  that  they  determined  to  come  to 
Florida  to  carry  out  the  methods  and  plans  of 
operating  the  company,  and  the  testimony 
shows  that  they  did  come  to  this  state  and  at- 
tempted to  organize  by  adopting  a  seal,  elect- 
ing officers,  and  issuing  stock,  and  although 
such  action  on  their  part  appears  to  have  been 
in  good  faith,  under  the  belief  that  the  corpo- 
ration existed,  it  was  ineffectual  to  accomplish 
any  organization  in  law.  Under  the  author-  ; 
ities  referred  to  there  can  be  no  organization  of  j 
a  corporation  in  this  state  under  a  charter  ob-  ' 
tained  in  a  foreign  jurisdiction  to  do  business  ' 
there.  The  present  case  does  not  come  within 
the  principle  decided  in  Demarest  v.  Flack,  128 
N.  Y.  205,  13  L.  R.  A.  854,  where  citizens  of 
tbat  state  obtained  in  West  Virginia  a  charter 
and  organized  under  it  for  the  purpose  of  do- 
ing business  in  the  state  of  New  York.  From 
the  evidence  produced  in  this  case  we  are  of 
the  opinion  that  the  proceedings  on  the  part 
of  appellees  and  associates  in  attempting  to  or- 
ganize a  corporation  in  this  state  were  void, 
and  no  corporation  was  in  fact  organized. 
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It  is  contended  for  appellees  tbat  the  Florida 
Orange  Hedge  Fence  Company  was,  under  the 
organization  mentioned,  a  corporation  de  facto, 
and  that  appellant  cannot  be  permitted  to  ques- 
tion it8existencc;and, further,  that  he  isestopped 
from  denying  its  existence,  because  both  he 
and  his  assignor  recognized  and  dealt  with  the 
company  as  a  corporation.  Cook  states,  in  his 
book  on  Stock  &  Stockholders  and  Corporation 
Law,  8d  ed.  ^  233,  that  "there  are  many  cases 
to  the  effect  that  a  corporation  creditor  seeking 
to  enforce  the  payment  of  his  debt  may  ignore 
the  existence  of  the  corporation,  and  may  pro- 
ceed against  the  supposed  stockholders  as  part- 
ners, by  proving  that  the  prescribed  method  of 
becoramg  incorporated  was  not  complied  with 
by  the  company  in  question.  For  instance,  it 
has  been  held  that  where  the  articles  of  asso- 
ciation were  signed,  but  not  filed  until  some 
time  subsequently,  debts  contracted  in  the  in- 
terim might  be  collected  from  the  stockholders 
as  partners.  So  also  a  total  failure  to  file  or 
record  the  certificate  or  articles  of  incorporation 
has  been  held  to  render  the  members  liable  as 
partners;  as  also  an  omission  of  the  giembers 
to  sign  and  publish  the  articles  of  association, 
or  an  indefinite  statement  of  where  the  princi- 
pal place  of  busine.ss  of  the  corporation  is  to 
be."  And  iu  §  234  he  states  that  **during 
the  past  few  years,  however,  the  great  weight 
of  authority  has  clearly  established  the  rule 
that  where  a  supposed  corporation  is  doing 
business  as  a  de  facto  corporation,  the  stock- 
holders cannot  be  held  liable  as  partners,  al- 
though there  have  been  irregularities,  omis- 
sions, or  mistakes  in  incorporatmg  or  organizing 
the  company.  The  corporation  is  a  de  facto 
corporation  where  there  is  a  law  authorizing 
such  a  corporation  and  where  the  company  has 
made  an  effort  to  organize  under  that  law  and 
is  transacting  business  in  a  corporate  name." 
The  two  views  here  expressed  by  this  author 
indicate  the  dividing  line  between  the  decisions 
on  the  subject.  The  case  of  Snider's  Sons*  Co. 
V.  Troy,  91  Ala.  224, 11  L.  R.  A.  515,  contains 
a  clear  statement  of  the  diversity  of  judicial 
opinion  in  reference  to  the  matter.  The  au- 
thorities pro  and  con,  are  cited  in  note  to  the 
case  of  Rytherford  v.  fliU  (Or.)  17  L.  R.  A. 
549.  and  reported  in  29  Am.  St.  Rep.  596. 
Conceding  that  the  rule  approved  by  Cook,  in 
§  234,  to  be  the  correct  one,  we  do  not 
perceive  how  an  association  of  persons  can  exist 
as  a  corporation  de  facto  unless  they  can  legally 
become  a  corporation  de  jure,  ft  is  stated  in 
Snider" 8  Sons'  Co.  v.  7'roy ,  svpra,  thoX  **a  cor- 
poration d^/ac<<?  exists,  when  from  irregularity 
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or  defect  in  the  organization  or  constitution,  or 
from  some  omission  to  comply  with  the  condi- 
tions precedent,  a  corporation  dejure  is  not  cre- 
ated, but  there  has  been  a  colorable  compliance 
with  the  requirements  of  some  law  under  which 
an  association  might  be  lawfully  incorporated 
for  the  purposes  and  powers  assumed,  and  a  user 
of  the  rights  claimed  to  be  conferred  by  the  law 
—when  there  is  an  organization  with*^  color  of 
law,  and  the  exercise  of  corporate  franchises." 
The  cases  cited  in  note  to  'Rutherford  v.  Htll,. 
supra,  show  that  when  the  organization  of  a 
corporation  never  had  any  appearance  of  valid- 
ity, the  participants  therein  will  be  held  liable 
as  partners.  The  attempted  organization  of  the 
corporation  in  this  state  under  the  supposed 
Tennessee  charter  was  wholly  illegal  and  with- 
out any  semblance  of  authority.  There  is  nd 
law  in  this  state,  nor  in  Tennessee,  so  far  as  we 
are  advised,  to  authorize  such  proceedings,  and 
the  claim  of  the  existence  of  the  corporation  de  ^ 
facto  under  it  is  without  support.  Neither  do  we 
see  that  the  appellant  isesiopped  from  proceed- 
ings against  the  appellees  as  partners.  The  fact 
that  the  note,  indorsed  to  him  before  maturity, 
is  executed  by  persons  aa  president  and  secre- 
tary of  the  company,  does  not  create  a  presump- 
tion that  it  was  a  corporation.  Clark  v.  Jones, 
87  Ala.  474;  Uolloway  v.  Memphis,  E.  P.  cfe  P. 
R.  Co.  supra.  The  body  of  the  note  indicates 
an  unusual  paper  for  a  corporate  body  to  make, 
and  contains  no  recital  that  the  company  in 
whose  name  it  was  executed  was  a  corporation. 
There  is  nothing  sufiScient  to  overcome  the 
positive  testimony  of  appellant  that  he  did  not 
know  the  company  was  a  corporation,  or 
claimed  to  be  a  corporation,  when  he  received 
the  note,  which  was  before  its  maturity;  nor 
does  it  appear  that  he  contracted  with  or  dealt 
with  the  company  as  a  corporation  so  as  to  be 
estopped  from  gainsaying  its  existence  as  a 
corporation.  The  facts  of  the  case  do  not 
bring  it  within  the  principle  decided  in  Booske 
V.  OulfJce  Co.  24  Fla.  550,  and  Jackson  S/iarp 
Co.  V.  Holland,  14  Fla.  384,  to  the  effect  that 
one  who  contracts  with  an  association  as  a  cor- 
poration and  exercising  corporate  powers  is 
estopped  to  deny  it. 

Objections  were  made  to  the  admission  of 
certain  evidence  on  the  part  of  appellees,  but 
as  the  trial  was  before  the  judge,  without  a 
jury,  we  have  not  considered  the  objections. 

On  all  the  evidence  proper  in  the  case  our 
conclusion  is,  ihtiit/ie  judgment  was  mrong,  and 
must  be  reversed. 

It  is  so  ordered. 
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Jurors  cannot  act  upon  their  personal 
kno^rled^^  of  the  meDtal  condition  of  one  ac- 
cused of  perjury,  in  arrlviog  at  a  verdict. 


SOUTH  CAROLINA  SUPREME  COURT. 

(June  27, 1885.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Clarendon  County  • 
convicting  hini  of  perjury.     Affirmed. 

The  exceptions  upon  which  the  case  was 
taken  to  the  Rupreme  court  were  as  follows: 

"(1)  That'  his  honor,  the  presiding  judge^ 
erred  in  overruling  defendant's  motion  for  a 


Note.— ITie  right  of  jMrmtt  to  act  on  their  oum 
kmtwIedQe  of  the  fads  in  or  relevant  to  theisftue, 

I.  The  general  ntle. 
II.  Modifications  ther€4)f, 
a.  m  general. 

"b.  A»  to  intoxicating  liqiuyrs. 
c.  As  to  witn4>ii>cs. 

The  question  of  the  ri^ht  of  a  Juror  to  be  called 
as  a  witness  will  form  the  subject  of  a  future  note. 

Upon  the  question  of  a  Juror  imp€»ichlngr  his  own 
verdict,  see  notes  to  Bartlett  v.  Patton  (W.  Va.)  5  L. 
R.  A.  528  <18»9);  Murphy  v.  Murphy  (S.  D.)  9  L.  R.  A. 
SSQ  (1890),  and  Hauk  v.  Allen  (Ind.)  11  L.  It  A.  706 
(1890). 

This  note  does  not  iuclude  the  question  of  a 
Juror^s  riffht  to  rely  upon  his  own  opinion.  Judgr- 
ment^and  experience  in  questions  involving  the  as- 
sessment of  values  and  damRfres,  but  is  confined  to 
cases  involviaar  the  rifrht  to  consider  matters  of 
fact  within  bis  personal  knowledge  which  arc 
not  disclosed  by  the  e\'idence. 

T.  The  general  rule. 

In  ancient  times  the  established  doctrine  in  Eng- 
land was  that  without  the  production  of  any  evi- 
dence whatever  by  the  parties,  a  Jury  found  their 
verdict  upon  their  own  private  Knowledge  of  the 
facts  in  controversy,  and  further  had  the  right  to 
be  governed  by  such  private  knowledge  as  well  as 
by  the  evidence  of  witnesses  delivered  in  court  on 
the  trial,  the  oath  of  the  Jurors  to  find  according 
to  their  evidence  being  considered  to  mean  that 
they  should  do  so  to  the  best  of  their  own  knowl- 
edge.   Sam  V.  State,  1  Swan,  61,  65  (1851). 

The  ancient  doctrine  was  that  Jurors  were  to  ren- 
der the  verdict  as  well  upon  facts  within  their  per- 
sonal knowledge  as  upon  those  derived  from  the 
testimony  of  the  witnesses  duly  sworn  and  testify- 
ing in  the  case.  Schmidt  v.  New  York  Union  Mut. 
F.  Ins.  Co.  1  Gray.  529,  535  (185i). 

In  the  case  of  Trial  of  Reading,  7  How.  St.  Tr. 
207  (1679),  a  Juryman  was  challenged  because  he 
was  supposed  to  know  something  of  the  matter. 
The  court  stated  that  for  that  reason  the  Juries 
were  called  from  the  neighborhood,  because  they 
should  not  be  wholly  strangers  to  the  facts,  but 
that  if  cause  could  be  shown  that  such  Juror  had 
already  given  his  verdict  by  his  discourse,  and  that 
the  prisoner  was  already  condemned  in  his  opinion, 
that  such  might  be  a  cause  of  challenge,  but  al- 
though he  had  discoursed  with  neighbors  as  others 
did,  and  might  believe  it,  yet  he  was  then  to  give 
his  verdict  upon  what  he  heard  upon  oath. 

The  practice  of  taking  Jurors  from  the  vicinage 
seems  to  have  been  adopted  under  the  notion  that 
they  might  thus  be  the  better  qualified  from  their 
personal  acquaintance  with  the  facts,  the  parties 
and  their  witnesses,  to  decide  the  case  that  might 
be  brought  before  them.  Schmidt  v.  New  York 
Union  Mut.  F.  Ins.  Co.  supra. 

The  reason  for  the  English  rule  was  that  the 
Jurors  were  liable  to  attaint  for  a  false  verdict,  but 
when  the  proceedings  by  attaint  fell  into  disuse 
and  a  new  trial  in  case  of  a  wrong  verdict  was  in- 
troduced, a  verdict  founded  upon  the  private 
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knowledge  of  the  Jury  was  excluded  and  the  oppo- 
site doctrine  obtained,  whereby  the  verdict  of  the 
Jury  must  be  found  upon  the  evidence  delivered  to 
them  in  court  in  the  presence  of  the  Judge  and  of 
the  parties.    Sam  v.  State,  supra. 

At  the  present  day  it  is  thought  a  greater  object 
and  more  likely  to  secure  the  due  administration 
of  Justice,  to  submit  cases  to  impartial  and  un- 
biased Jurors,  and  that  those  are  les?  likely  to  be 
so  who  have  come  from  the  immediate  neighbor- 
hood  of  the  parties  and  have  t)een  either  eyewit- 
nesses to  the  facts,  or  have  had  their  mmds  im- 
bued with  the  popular  feeling  as  to  the  merits  of 
the  controversy.  Schmidt  v.  New  York  Union 
Mut.  F.  Ins.  Co.  sfipra. 

An  essential  element  In  the  trial  by  Jury  is  that 
the  verdict  shall  be  rendered  according  to  the  facts 
of  the  case  lawfully  produced  to  the  Jury,  who  are 
sworn  to  give  their  verdict  according  to  the  evi- 
dence, and  if  they  find  without  evidence  or  against 
the  evidence,  a  new  trial  will  be  granted,  and  the 
Jury  cannot  even  render  a  verdict  upon  knowledge 
within  their  own  breasts,  and  therefore  a  Juryman 
having  knowledge  of  facts  pertinent  to  the  issue 
must  be  sworn.  Mitchum  v.  State,  11  Ga.  615,  63» 
(1852.) 

In  Clarke  v.  Robinson,  5  B.  Mon.  55  USU),  the 
court  stated  that  It  never  was  the  practice  of  Jurors 
to  act  upon  their  own  view  of  things  about  which 
the  controversy  was  had  where  it  was  a  thing  per- 
sonal, though  it  was  sometimes  the  case  in  contro- 
versies about  real  property,  but  at  that  time  they 
were  triers  of  the  facts,  not  upon  their  own  knowl- 
edge as  was  previously  the  case,  but  upon  the  tes- 
timony of  others  delivered  before  them,  subject 
to  cross-examination  and  the  scrutiny  of  the 
court  and  Jury. 

The  evidence  admitted  to  the  Jury  should  be  the 
sworn  evidence  submitted  in  open  court,  under 
the  safeguards  of  the  law,  and  open  to  be  sifted 
by  cross-examination  liable  to  be  made  by  coun- 
tervailing proof  on  the  part  of  the  party  who  may 
be  affected  by  it,  and  such  is  the  rule  in  both  civil 
and  criminal  cases.  Wade  v.  Ordway,  1  Baxt.  229 
(1872),  where  a  new  trial  was  granted  upon  the 
ground  that  new  evidence  obtained  by  one  of  the 
Jury  was  imparted  by  him  to  his  fellows  after  the 
retirement  of  the  Jury  to  consider  the  verdict. 

The  theory  of  the  Jury  trial  is  that  all  the  parties 
and  witnesses  are  to  be  heard  in  open  court,  in  the 
presence  of  and  under  the  direction  of  the  presid- 
ing Judge,  and  of  such  cardinal  doctrine  the  law  Is 
extremely  tenacious  and  looks  with  distrust  and. 
aversion  upon  any  departure  in  practice  from  its 
strictness.    Heffron  v.  Gailupe,  55  Me.  563, 567  (1868). 

The  oath  of  the  Juror  is  to  decide  according 
to  the  law  and  the  evidence,  given  to  him  accord- 
ing to  the  rules  of  evidence  in  open  court,  and 
with  the  parties  face  to  face,  and  does  not  mean, 
evidence  given  to  a  Juror  outside  of  the  court-room 
to  be  read  and  pondered  upon  In  secret,  and  given 
to  his  fellows  In  deliberation  upon  the  verdict.  Ibid. 

A  Jury  are  by  their  oaths  obliged  to  go  according 
to  the  evidence,  that  is,  the  evidence  given  in 
court;  and  if  a  Juryman  be  prepossessed  it  is  good 
cause  of  challenge,  which  seems  to  be  a  proof  that 
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Dew  trial,  based  on  alleged  error  of  bis  honor 
in  charging  the  jury,  in  substance,  that  they 
could  not  communicate  to  one  another  facts 
known  by  any  of  them,  but  not  brought  out  on 
the  witness  stand,  going  to  show  that  the  de- 
fendant was  not  of  sound  mind  or  memory  at 
the  time  the  oflPense  is  said  to  have  been  com- 


mitted, and  in  charging  the  jury,  to  wit:  *I 
charge  you  that  you  have  no  right  to  make 
communications  to  one  another  of  a  fact  bear- 
ing upon  the  case,  either  in  regard  to  the  com- 
petency of  the  defendant  or  any  other  fact. 
.  .  .  You  can't,  if  you  knew  the  defendant 
to  be  perfectly  sane  at  that  moment,  or  if  you 


a  Juror  ought  not  to  give  of  bis  own  knowledge. 
Smith,  Dormer,  v.  Parkhurst,  Andr.  315, 321. 

If  a  juror  does  Indeed  know  anything  materiHl 
in  the  cause  he  ought  to  acquaint  the  court  there- 
with and  be  sworn  as  a  witness  that  he  may  be 
cross-examined,  otherwise  he  may  go  upon  insuffi- 
cient and  improper  evidence.    Ibid, 

And  this  is  so,  for  the  reason  that  to  permit  them 
to  take  into  consideration  evidence  not  produced 
upon  the  trial  and  without  the  knowledge  or  con- 
sent of  the  opposite  party  is  subversive  of  all  rules 
which  govern  the  admissibility  of  testimony,  and 
of  the  right  of  a  fair  and  Impartial  trial  by  jury. 
Stewart  v.  Burlington  &  M.  K.  R.  Co.  11  Iowa,  62,  64 
(1860). 

Although  the  weight  and  credit  to  be  given  to 
the  evidence  should  be  judged  of  by  the  Jury  in 
the  light  of  their  own  exi>erience,  yet  that  should 
be  done  without  any  addition  to,  or  modification  of, 
it,  arising  out  of  the  peculiar  scientific  acquire- 
ments or  actual  knowledge  of  the  facts  in  contro- 
versy by  any  one  or  more  of  their  number.  Peo- 
ple V.  Zeiger,  6  Park.  Crim.  Rep.  355  (1865). 

Jurors  can  undoubtcnlly,  and  must,  use  their 
Judgment  more  or  less  concerning  documents  laid 
before  them,  and  have  it  in  their  power  to  rely  on 
their  own  views  very  much  if  they  see  fit,  but  the 
law  presumes  they  will  act  on  testimony  chiefly,  if 
not  entirtb'.  and  it  will  not  be  presumed  that  they 
all  have  equal  knowledge  or  skill  in  such  inquiries, 
or  that  when  they  consult  together  the  opinions  of 
one  would  not  have  more  influence  than  those 
of  another,  when  the  opinions  operate  as  facts  in 
the  cause;  and  if  a  verdict  were  formed  on  state- 
ments of  material  facts  by  one  Juror  to  his  feUows. 
such  a  verdict  is  a  violation  of  their  oaths,  and 
when  opinions  are  such  as  to  stand  in  the  same 
light  the  result  is  not  less  dangerous.  Re  Fo8ter*s 
Will,  34  Mich.  21  (1876). 

A  case  is  not  to  be  tried  upon  the  ex  parte  state- 
ment of  a  Juror  made  where  contradiction  and  ex- 
planation are  impossible.  Simpson  v.  Kent,  9 
Phila.  ao  (1871). 

Questions  of  fact  are  to  be  decided  according  to 
the  evidence  introduced,  and  the  personal  knowl- 
edge of  a  juror  cannot  constitute  a  part  of  the 
evidence.  Gibson  v.  Carreker,  91  Ga.  617  (18«8): 
Schmidt  v.  New  York  Union  Mut.  F.  Ins.  Co.  1 
Gray,  529.  535  (1864):  Wood  River  Bank  v.  Dodge,  36 
Neb.  708,  715  (1803);  Richards  v.  State,  36  Neb.  17 
(1893). 

No  evidence  can  be  admitted*  but  what  is  or 
might  be  under  the  examination  of  both  parties. 
Gass  V.  Stinson.  3  8umn.  98, 104  (1837). 

The  Jury  must  not  add  to  the  evidence  admitted 
by  the  court  upon  their  own  motion  after  they 
have  retired  to  their  room.  Kruideuier  Bros.  v. 
Shields.  70  Iowa.  428.  482  (1886). 

Jurors  cannot  go  in  search  of  evidence  privately, 
or  act  upon  evidence  thus  obtained.  Winslow  v. 
Morrill,  68  Me.  382  (1878). 

The  Jury  may  not  take  into  consideration  facts 
known  to  them  personally  outside  of  the  evidence 
produced.    Close  v.  Samm,  27  Iowa,  503,  608  (1869). 

So,  the  Jury  cannot  be  permitted,  by  adding  evi- 
dence, to  make  a  case  different  from  that  which 
they  took  with  them  to  their  room.  Griffin  v. 
Harriman,  74  Iowa,  488,  439  (1888). 

It  a  Juror  has  knowledge  of  facts  not  in  evidence, 
the  Jury  have  no  right  to  consider  them  in  making 
up  a  verdict.and  before  they  can  take  such  facts  into 
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consideration  the  Juror  should  be  sworn  and  tes- 
tify to  the  fact  precisely  as  any  other  witness. 
Ottawa  Gaslight  &  C.  Co.  v.  Grabam,  28  111.  73,  81 
Am.  Dec.  268  (1863). 

And  such  evidence  cannot  be  heard  in  private  by 
them,  either  to  refresh  their  memory  as  to  what 
passed  at  the  trial,  or  as  to  any  new  nuittor  which 
may  arise  during  their  deliberations,  for  if  it  is  the 
verdict  will  be  invalid  and  a  venire  de  novo  must 
be  awarded.  Stewart  v.  Burlington  &  M.  R.  R.  Co. 
11  Iowa.  62,  64  (1860). 

Any  fact  pertinent  to  the  issue  which  the  Jury  are 
called  upon  to  try  cannot  be  considered  unless  it 
is  found  in  the  testimony  adduced,  even  though 
such  fact  may  be  known  to  some  one  or  all  of  the 
Jury.  Stat©  v.  Jacob,  30  8.  C.  131,  138  (1888):  State 
V.  Jones,  29  8.  C.  288  (1888). 

A  Juror  who,  after  the  Jury  have  retired  to  their 
deliberations,  avails  himself  of  the  opportunity  of 
adding  to  or  detracting  from  the  evidence  by 
means  of  his  own  peculiar  knowledge  of  the  dr- 
oumstanoes  attending  the  case  submitted,  violates 
his  duties  and  is  utterly  unfitted  for  the  position. 
People  v.  Zeiger.  6  Park.  Crim.  Rep.  355  (1885). 

The  oath  of  a  Juror  will  not  permit  him  to  find  a 
verdict  on  what  he  may  think  he  knows  himself. 
Green  v.  Hill,  4  Tex.  465,  467  (1849). 
,  Subsequent  representations  made  by  Jurymen 
after  their  departure  from  the  bar  ought  to  be 
totally  disregarded  in  arriving  at  a  verdict.  Rex 
v.  Thirkell,  3  Burr.  1696  (1765). 

For  the  reason  that  when  a  Juror  is  to  give  testi* 
mony  he  must  do  it  in  open  court.  Re  Foster's 
Will,  84  Mich.  21  (1876). 

Where  a  Juror  knows  of  a  fact  material  to  the 
issue  he  must  disclose  and  testify  to  it  in  court. 
Parks  V.  Boston,  15TiQk.  198.  200  (1834);  M'Kain  v. 
Love,  2  Hill,  L.  500,  506,  27  Am.  Dec.  401  (1834);  Sam 
V.  State,  1  Swan,  81, 85  (1851). 

In  Benner  v.  The  Hundred  of  Hartford,  Style,  233 
(1660),  it  was  said  that  if  a  Juror  desired  to  give  evi- 
dence of  somethiug  in  his  own  knowledge,  he 
should  be  examined  openly  in  court  upon  oath, 
and  not  privately  by  his  companions  in  the  Jury 
room. 

And  this  is  so  for  the  reason  that  a  Juror  has  no 
right  to  give  testimony  or  state  facts  outside  of 
the  case  made  in  court  to  bis  fellow  Jurors  after 
their  retirement  and  for  their  consideration  in 
making  up  the  verdict  in  the  case.  Hall  v.  Robi- 
son.  25  Iowa,  91,  98  (1868). 

In  Trial  of  Anderson,  7  How.  St.  Tr.  874  (1680),  it 
was  stated  that  it  was  not  the  business  or  the  duty 
of  the  court  to  give  any  evidence  of  any  fact  that 
they  knew  of  their  own  knowledge,  unleas  they 
would  be  sworn  for  that  purpose,  for  though  they 
did  know  it  in  their  own  private  conscience  to  be 
true,  yet  they  were  obliged  to  conceal  their  own 
knowledge  unless  they  would  be  sworn  as  witnesses. 

In  Smith  v.  Hollings,  decided  in  the  year  1791, 
found  in  a  note  in  -6  How.  St.  Tr.  1012  (1670),  it  was 
stated  that  where  a  Juryman  has  knowledge  of 
any  matter  of  evidence  in  a  cause  which  he  is  try- 
ing, he  ought  not  to  impart  the  same  privily  to  the 
rest  of  the  Jury,  but  should  state  to  the  court  that 
he  had  such  knowledge  and  thereupon  be  examined 
and  subjected  to  cross-examination  as  a  witness. 

If  the  Juror  knows  of  any  particular  material  fact 
he  ought  to  be  publicly  sworn  so  that  his  evidence 
like  that  of  other  witnesses  may  first  be  scrutinised 
as  to  its  competency  and  bearing  upon  the  issue. 
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knew  him  not  to  be  perfectly  sane  at  that  time,   ing  defendant's  motion  for  a  new  trial  based 


you  can't  tell  the  other  jurors  so  in  the  jury 
loom;  nor  you  can't,  if  you  knew  him  to  be  a 
man  who  had  no  memory,  or  had  knowledge 
of  right  and  wrong,  you  can't  say  so  in  the 
jury  room,  except  what  you  saw  upon  the 


on  alleged  error  in  charsring  the  jury,  in  sub- 
stance, that  they  could  not  let  their  personal 
knowledge  of  the  defendant,  or  of  any  fact 
other  than  what  was  proved  on  the  stand,  en- 
ter into  their  judgment,  save  their  personal 


stand.'    (2)  That  his  honor  erred  in  overrul-  j  knowledge  of  the  character  of  the  witnesses, 


for  the  reason  that  the  court  and  the  parties  may 
know  upon  what  evidence  the  verdict  is  rendered. 
Schmidt  v.  New  York  Union  Mut.  F.  Ids.  Co.  1 
Gray.  529,  535  aH54). 

And  ttiis  rule  holds  as  well  upon  the  ground  that 
the  testimony  may  go  to  his  brethern  under  the 
sanction  of  an  oath,  as  upon  the  ground  that  the 
party  against  whom  it  bears  may  have  the  privilege 
of  cross-examininfT,  and  that  the  counsel  and  the 
court  respectively  may  be  informed  of  the  evidence 
on  which  the  Jury  is  to  act  and  make  sucb  use  of  it 
as  their  respective  duties  may  require.  Patterson 
V.  Boston.  30  Pick.  159, 166  (1838);  Mufdock  v.  Sum- 
ner.  22  Pick.  156. 168  (1839). 

Such  evidence  should  be  so  stated  in  order  that 
the  court  may  Judge  of  its  competency,  and  in  or- 
der that  the  court  and  counsel  may  have  under 
their  consideration  the  whole  of  the  evidence  upon 
which  the  verdict  was  founded.  Murdock  v.  Sum- 
ner, Hupra. 

If  a  Jury  give  a  verdict  upon  their  own  knowl- 
edge, they  ought  so  to  state  to  the  court.  Wright 
V.  Crump,  7  Mod.  1,  2  (1708). 

The  same  rule,  and  the  reason  therefor,  hold  in 
the  case  of  a  Juror  having  any  scientific  conclusions 
bearing  upon  the  controversy  and  important  lor 
the  other  Jurors  to  know.  People  v.  Zeiger,  6  Park. 
Crim.  Rep.  355  (1865). 

The  custom  of  allowing  Jurors  to  rely  on  their 
own  supposed  knowledge  of  facts,  or  the  knowledge 
of  any  number  of  them  without  being  given  in 
evidence,  is  wrong  in  principle  and  exceedingly 
pernicious  in  its  tendency,  as  it  affords  a  pretense 
for  disregarding  the  evidence  and  relying  on  their 
own  8U|>(>osed  personal  knowledge  of  the  facts  dis- 
colored by  passion  and  prejudice.  Green  v.  Hill,  i 
Tex,  4e6,  467  (1849). 

Generally  a  verdict  founded  on  facts  first  dis- 
closed in  the  Jury  room  would  be  bad,  although  the 
facts  were  known  to  one  of  the  Jury,  for  the  reason 
that  it  would  be  unfair  not  to  give  the  party  against 
whom  they  operate  an  opportunity  of  repelling  or 
explaining  them.  M*Kaln  v.  Love,  2  Hill,  L.  506, 
608.  27  Am.  Dec.  401  (1834). 

•  Whatever  chances  and  accidents  may  enter  Into 
the  determination  of  causes  by  Jurors,  improper 
outside  influences,  no  matter  from  what  motives 
they  may  proceed,  cannot  be  enumerated  among 
the  evidence  submitted  in  open  court.  Simpson  v. 
Kent,9Phila.  30(1871). 

Courts  should  distinctly  charge  the  Jury  in  crim. 
inal  cuses  that  they  must  look  alone  to  the  testl. 
mony  adduced  in  the  evidence  before  them  on  the 
trial,  and  should  not  permit  one  of  their  numt>er 
to  communicate  to  them  any  facts  in  his  knowledge 
Dot  deposed  to  in  court.  Morton  v.  State,  1  Lea, 
498  (1878). 

And  under  the  Constitution  of  Tennessee  it  has 
been  held  that  what  a  Juror  knows  of  the  defendant 
ought  to  be  proposed  and  offered  in  court,  and  if 
admissible  there  rendered  in  order  that  It  may  be 
observed  upon  by  the  defendant's  counsel,  and  a 
contrary  course  would  be  directly  against  and  re- 
pugnant to  the  Constitution  of  the  state,  which 
provides,  art.  2.  §  9,  that  *in  all  criminal  prosecu- 
tions the.accused  hath  a  right  to  be  heard  by  him- 
self and  bis  counsel,  and  to  meet  the  witnesses  face 
to  face."  Booby  v.  State,  4  Yerg.  Ill,  114  (1833). 
And  the  ruling  of  the  court  in  the  case  of  Sam  v. 
State.  1  Swan,  61,  66  (1861),  is  to  the  same  effect,  and 
applies  the  rule  equally  to  civil  and  criminal  oases. 
81  L.  R.  A. 


It  is  the  duty  of  the  Jury  to  be  governed  by  the 
evidence  introduced  on  the  trial  and  the  instruc- 
tions of  the  court,  otherwise,  in  case  of  an  erron- 
eous verdict  it  would  be  impossible  to  review  the 
same.  Wood  River  Bank  v.  Dodge,  38  Neb.  708,  716 
(1893). 

In  Potter  v.  Chicago  *  N.  W,  R.  Co.  21  Wis.  872, 
374,  94  Am.  Dec.  548  (1867).  which  was  an  action  to 
recover  damages  for  the  death  of  the  plaintiff's 
intestate  through  the  defendant's  negligenc<»,  it 
was  stated  that  the  verdict  must  be  l)ased  upon  the 
evidence.  The  Wisconsin  statutes  (Rev.  Stat.  chap. 
136.  ti  11, 12)  wore  peculiar  and  much  must  be  left 
to  the  sound  Judgment  and  discretion  of  the  Jury. 

The  rule  excludes  Jurors  from  communicating  to 
each  other,  for  the  purpose  of  influencing  their 
conclusions,  the  knowledge  of  any  facts  and  the 
existence  of  any  scientific  opinions  bearing  upon 
the  questions  submitted  to  their  decision.  People 
V.  Zeiger.  6  Park.  Crim.  Rep.  366  (1866). 

Under  Me.  Rev.  Stat.  chap.  82,  6  68,  the  Jury  were 
sworn  in  all  cases  betwixt  party  and  party  com- 
mitted to  them  to  give  a  true  verdict  therein  accord- 
ing to  the  law  and  evidence  given  them.  Bowler  v* 
Washington,  62  Me.  302  (1873). 

It  is  not  for  the  Jury  to  believe  from  other  sources 
that  a  debt  is  unsatisfied,  but  they  must  found  their 
belief  upon  the  acknowledgment  and  its  references. 
Finch  V.  Elliot,  4  Hawks,  81  (1825). 

In  State  v.  Cain,  1  Hawks.  352  (1821),  it  was  held 
that  where  a  bill  was  found  by  the  same  grand  Jury 
that  made  the  presentment,  upon  the  testimony  of 
some  of  their  own  body, not  sworn  as  witnesses, 
such  proceedings  were  in  opposition  to  N.  C.  act 
1797,  chap.  2,  §  3,  and  that  the  bill  must  be  quashed. 

So,  in  order  to  vitiate  a  verdict  in  such  a  case  it 
is  not  for  the  prisoner  to  show  affirmatively  that  he 
was  prejudiced  by  the  improper  evidence  received 
by  the  Jury,  but  it  is  enough  that  be  may  have 
been  prejudiced,  and  the  law  will  so  presume.  Sam 
V.  State.  1  Swan,  61, 65  (1861). 

And  where  the  facts  do  not  inhere  in  the  verdict 
itself,  they  will  be  sufficient  to  Justify  the  court  in 
receiving  the  affidavit  of  Jurors  to  overthrow  or 
set  aside  the  verdict.  Perry  v.  Bailey,  12  Kan.  539 
(1874);  Johnson  v.  Husband,  22  Kan.  277  (1879). 

In  the  case  of  Imprisonment  of  Bushell,  6  How. 
St.  Tr.  999. 1012  (1670),  Vaughan.  135,  error  was  as- 
signed from  the  Judgment  of  the  common  bench, 
the  iBSue  being  whether  feoffment  was  made.  One 
of  the  Jury  In  conferring  upon  the  verdict  showed 
to  the  rest  an  "escrow  pro  petentUms'^  not  given 
in  evidence  by  the  parties,  per  quod^  they  found  for 
the  demandent.  It  was  held  such  evidence  could 
not  be  received  and  showed  misconduct  on  the  part 
of  the  Juror. 

II.  Mi)diflcatU)U8  thereof, 
a.  Ill  general, 

A  distinction  has  been  taken  as  to  a  Juror  apply- 
ing bis  own  general  knowledge  and  experience  to 
the  examination  of  the  case  in  estimating  the 
weight  of  the  evidence  and  in  assessing  damages, 
and  while  to  this  extent  a  Juror  may  properly 
call  to  his  aid  his  personal  knowledge,  learning,  and 
experience,  yet  he  cannot  act  upon  his  knowledge 
of  a  particular  fact  known  only  to  himself  and  not 
a  matter  of  common  ot)6ervation  or  general  knowl- 
edge. Schmidt  v.  New  York  Union  Mut.  F.  Ins. 
Co.  1  Gray,  529,  535  (1854). 

If  a  given  fact  has  become  sufficiently  notorious 
to  be  taken  Judicial  notice  of  without  proof.  Jurors 
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and  in  charging  the  jury  as  follows:  'You  are 
not  governed  by  personal  knowledge,  but  by 
the  testimony  adduced  on  the  stand/  '* 

Mr.  M.  C.  Oalluchat.  for  appellant: 
Under  the  doctrine  of  "Jury  from  the  vicin- 
age" our  courts  allow  the  juror's  individual 


knowledge  of  character  to  enter  into  his  judg- 
ment in  determining  the  credibility  of  wit- 
nesses. 

If,  then,  the  juror  is  allowed  to  let  his  indi- 
vidual knowledge  of  character — the  moral  con- 
dition of  the  spirit— enter  into  his  judgment, 
surelv  he  should  be  allowed  lo  let  his  individ- 


may  act  upon  it  without  proof.  State  v.  Maine  C. 
K.  Co.  86  Me.  309,  312  ( 1894). 

A  Jury  must  in  Bome  dejiree  act  on  their  own 
knowledge  of  the  parties  and  their  witnesses. 
M'Kain  v.  Love,  2  Hill,  L.  506,  508,  27  Am.  Dec.  401 
a834). 

It  is  proper  for  the  Jury  to  apply  to  the  facts 
proved  their  general  knowledffeasintellifirent  busi- 
ness men,  and  they  must  test  the  truth  and  weight 
of  evidence,  and  what  it  proves  by  their  knowledge 
and  Judgrment  derived  from  experience,  observa- 
tion, and  reflection.  Kitzinger  v.  Sanborn,  70  111. 
146  (1878). 

In  King  v.  Sutton,  4  Maule  &  8.  582  a815),  upon 
an  information  for  publishing  a  malicious  and 
seditious  libel,  it  was  held  it  was  not  a  misdirection 
if  the  JudKe  referred  the  Jury  to  their  own  knowl- 
edge of  any  facts  which  had  been  proved  as 
matters  of  Illustration  only,  and  not  as  matter  of 
evidence. 

The  general  rule  that  a  Jury  Is  not  at  liberty  to 
consider  any  tact  i>ertinent  to  the  iseue,  unless  it  is 
found  in  the  testimony  adduced,  even  though  such 
fact  be  known  to  some  one  of  them,  does  not  for- 
bid a  Juror,  in  weighing  the  credibility  of  the  testi- 
mony, from  taking  into  consideration  his  own 
knowledge  of  the  character  of  the  witness  deliver- 
ing such  testimony.  State- v.  Jacob,  30  S.  C.  131, 136 
(1888). 

Again,  In  consitruing  and  applying  testimony, 
reasonable  Inferences  and  deductions  may  be  made 
by  the  jury,  and  conclusions  may  be  reached  that 
Jle  quite  beyond  the  mere  letter  of  theeViaence. 
White  v.  Hammond,  79  Ga.  182  (1887). 

Tt  has  t)een  held  that  tbe  statement  of  a  member 
of  a  jury  to  other  Jurors,  that  the  defendant  had 
previously  l)een  in  the  penitentiary,  will  not.  In  the 
absence  of  a  showing  that  the  remark  prejudiced 
the  defendant,  be  a  ground  for  the  reversal  of  the 
judgment.    Parker  v.  State  (Tex.)  30  S.  W.  553  (1885). 

So.important  inferences  maybe  drawn  when  there 
is  no  direct  proof  of  the  fact,  and  the  distinction  is 
between  mere  conjectures  and  inferences  which  the 
facts  and  circumstances  naturally  suggest;  and  it 
is  no  more  the  duty  of  the  jury  to  refrain  from 
supplying  missing  links  In  the  testimony  by  mere 
conjecture  than  it  is  to  draw  such  Inferences  as 
arise  naturally  and  satisfactorily  out  of  the  facts 
and  circumstances  in  proof.  Smith,  P.&Co.  v.  Jer- 
nigan,  83  Ala.  256  (1887). 

And  where  the  statements  made  In  the  jury  room 
among  the  Jurors  had  no  relation  to  the  mer- 
its of  the  case,  and  were  not  of  a  character  which 
would  influence  a  conscientious  Juror,  it  was  held 
they  had  no  effect  upon  a  verdict  such  as  would 
ground  a  motion  for  new  trial.  State  v.  Ctowan,  74 
Iowa,  63  (18H8). 

Again,  where  in  an  action  to  determine  the  right 
to  the  possession  of  a  certain  drug  stock  under  a 
chattel  mortgage  the  court  instruct(.>d  the  jury  that 
the  description  in  the  mortgage  *'was  sufficiently 
specific  to  cover  and  embrace  all  property  or  goods 
sold  by  the  plaintiff  which  were  of  the  kind,.na- 
ture,  and  det«criptlon  usually  and  ordinarily  kept  in 
a  drug  stock,  and  that  the  plaintiffs  could  not  re- 
cover under  the  mortgage  any  furniture  or  fixtures, 
or  for  any  goods  or  property  not  ordinarily  and 
usually  understood  as  being  included  in  the  term 
"drug  stock,"  the  court  held  that  it  was  a  matter 
of  common  observation  that  such  articles  as  were 
L.R.A. 


enumerated  in  the  invoice  produced  in  the  case  were 
usually  kept  for  sale  in  connection  with  drugs  in  re- 
tail drugstores,  and  that  the  Jurors  might,  in  such 
a  case,  act  upon  matters  of  common  knowledge. 
Kern  v.  Wilson,  82  Iowa,  407  (1891). 

In  State  v.  Intoxicating  Liquors,  73  Me.  278  188:2), 
it  was  held  that  the  initials  C.  O.  I),  when  affixed  to 
packages  sent  by  a  common  carrier  meant  collect 
on  delivery,  or.  more  fully  stated,  delivered  upt>n 
payment  of  the  charges  due  the  seller  for  the  price 
and  the  carrier  for  the  carriage  of  the  goods,  and 
that  such  initials  had  a  fixed  and  determinate  mean- 
mg  which  courts  and  juries  might  recognize  from 
their  general  Information,  and  that  such  letters 
being  notorious  needed  no  proof. 

An  instruction  to  the  Jury  that  in  considering  the 
evidence  they  might  bring  to  its  consideration,  in 
determmlng  the  weight  to  be  given  to  it.  such  gen- 
eral practical  knowledge  as  they  might  have  upon 
the  subject,  would  not  transgress  the  rule  of  law  ap- 
plicable to  the  case.  Djuglass  v.  Tnu*k,  77  Me.  36 
(1885). 

The  habits  and  general  characteristics  of  domestic 
animals,  such  as  are  liable  to  take  fright  and  run 
away,  are  matters  of  which  a  Jury  may  act  upon 
their  common  observation  and  general  knowledge. 
State  V.  Maine  U.  R.  Co.  86  Me.  309,  312  k\^\k 

So,  the  fact  that  horses  are  liable  to  be  frightened 
by  locomotive  engines  and  moving  trains  of  cars^ 
and  that  collisions  at  highways  are  often  caused 
thereby,  are  fact«  sufficiently  notorious  to  be  taken 
judicial  notice  of;  and  it  is  not  error  in  the  trial  of 
a  cause  for  an  injury  so  received  to  instruct  the 
Jury  that  in  weighing  the  evidence  and  determin- 
ing what.was  the  real  cause  of  the  accident,  they 
may  call  to  their  aid  their  observation  and  general 
knowledure  of  such  matters.    JhUl. 

Therefore  in  an  action  against  a  railroad  com- 
pany for  negligently  causing  death  at  a  railroad 
crossing  by  frightening  the  deoeased^s  horse  by  the 
company's  locomotives,  the  Jury  cannot  make  use, 
in  arriving  at  their  verdict,  of  any  knowledge  that 
they  may  have  of  that  particular  accident.,  but 
they  can  make  use  of  their  general  knowledge  of 
the  character  and  habits  of  horses  and  bow  sucb 
accidents  are  liable  to  be  produced.    Ihid, 

An  instruction  to  the  Jury  that  in  determining 
the  questions  of  fact  upon  the  evidence  before- 
them,  they  may  apply  their  own  practical  knowl- 
edge upon  such  subjects.  Is  not  error,  as  it  does  not 
l)errolt  them  to  rely  upon  facta  not  in  evidence  or 
to  decide  the  matters  at  issue  upon  their  own  pri- 
vate knowledge,  but  simply  as  men  of  affairs  to 
Judge  of  the  questions  of  fact  in  issue  in  tbe  light 
of  their  own  experience.  Johnson  v.  Hillstrom,37 
Minn.  122(1887). 

In  Swam  v.  Fourteenth  Street  R.  Co.  93Cal.  17» 
(1892),  It  was  held  that  the  fact  that  street  cars  were 
easily  and  readily  stopped  was  one  of  common, 
knowledge  which  the  Jury  might  properly  consider 
without  any  other  evidence  of  its  existence  In  an 
action  against  a  si  reet-car  company  for  negligence,, 
and  the  Instruction  in  that  case,  which  left  tbe 
jury  entirely  free  to  draw,  from  the  fact  alluded  to, 
such  inference  as  they  thought  proper,  and  con- 
tained no  expression  or  intimation  of  the  opinion 
of  the  court  as  to  th**  weight  which  should  be  ac- 
corded to  It  in  their  delil)eration,  was  not  error. 

In  an  action  for  seduction,  it  was  held  competent 
for  the  Jury  to  use  their  knowledge  of  humaa 
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ual  knowledge  of  sanity  or  insanity — the  men- 1 

tal   condition  of  the  spirit  —  enter    into  his  i 

judgment  also. 
MKain  v.  Love.  2  Hill,  L.  506, 87  Am.  Dec. 

401.  I 

Mr,  Joseph  F«  Rhame,  for  respondent:  | 
The  law  in  its  wisdom  places  no  reliance  < 

upon  unsworn  testimony.    Two  of  the  main  I 


securities  which  the  law  provides  for  the  truth 
of  testimony  in  judicial  proceedings  are  that  it 
be  delivered,  first  under  the  religious  or  moral 
sanction  of  an  oath,  affirmation,  or  declara- 
tion, and  next  at  the  risk  of  a  prosecution  for 
perjury. 

2  Taylor.  Ev.  pt.  3.  §  1«78. 

Receiving  evidence  out  of  court  is  improper 


nature  and  of  the  customs  of  society  in  their  ef- 
forts to  interpret  conduct,  and  judge  of  its  indica- 
tions, and  it  was  further  held  that  they  could  and 
-ouffht  to  use  their  knowledfre  in  passiogr  on  the 
question  whether  a  particular  woman  was  virtu- 
ous, but  had  no  right  to  use  it  to  determine  what  a 
virtuous  woman  was,  as  that  question  was  not  for 
their  decision.  0*NeiU  v.  State,  85  Oa.  383,  410 
•<1890). 

Where,  upon  an  indictment  for  bigamy,  one  of 
the  Jurors  stated  in  the  jury  room  that  he  knew 
the  accused  had  at  least  three  wives,  and  such  state- 
ment was  proved  by  the  affidavit- of  a  party  to 
whom  the  jury  told  it  after  the  conviction,  stating 
at  the  same  time  that  the  statement  procured  the 
conviction,  the  court  held  that  however  improper 
it  might  be  for  Jurymen  to  discuss  in  their  de- 
liberations anything  outside  of  the  testimony,  it 
would  be  erecting  too  high  a  standard  and  would 
result  in  a  defeat  of  Justice  to  set  aside  their  ver- 
dicts because  they  would  do  so,  and  the  surmise  of 
the  juror  in  that  case  that  the  facts  stated  by  him 
had  caused  the  conviction  could  not  be  considered 
by  the  court.    Taylor  v.  State,  52  Miss.  84,  87  (1876). 

So,  it  has  been  held  that  the  court  will  not  re- 
verse a  Judgment,  even  in  a  criminal  case,  upon  the 
ground  of  misconduct  of  the  jury  in  the  matter  of 
receiving  information  derived  from  particular 
Jurors.    State  v.  Schaefer,  116  Mo.  96  <1893). 

An  instruction  upon  atrial  for  murder '^tbat a 
juror  could  neither  consider  any  fact  which  comes 
witbln  his  personal  knowledge,  nor  could  he  com- 
municate it  to  the  otber  jurors  without  being  in 
contempt  of  court  and  violating  his  solemn  oath,*^ 
is  correct,  as  the  whole  context  shows  tbat  the 
Judge's  remarks  apply  only  to  some  facts  alleged 
to  have  been  known  to  one  of  the  jurors.  State  v. 
Jones,  29  S.  0.  201  (1888). 

Where  the  error  assigned  was  that,  after  the  jury 
had  retired  from  the  bar  to  consider  their  verdict 
upon  an  indictment  for  murder,  one  of  their  num- 
ber made  a  statement  as  to  his  own  knowledge  to 
his  fellow  jurors,  to  the  effect  that  the  prisoner  was 
a  violent  man,  and  had  stabbed  other  persons  and 
should  not  be  turned  loose  upon  the  community, 
the  court  held  there  was  no  error,  and  affirmed  the 
Judgment,  the  statement  being  verified  by  the  affi- 
davit of  the  prisoner  alone.  Nolen  v.  State,  2  Head, 
5^  (1850). 

In  Austin  v.  State,  42  Tex.  866  (1875),  a  statement 
by  one  juror  to  one  of  his  fellow  Jurors  after  their 
retirement,  with  respect  to  theaccused^s  character, 
was  held  not  such  misconduct  as  fell  within  the 
provisions  of  the  Texas  statutes  regarding  new 
trials,  as  in  order  to  bring  the  case  within  the  pro- 
Tisions  of  the  article  of  the  statutes  it  must  be 
sbown  that  the  defendant  had  not  received  a  fair 
and  impartial  trial  by  reason  of  the  juror^s  con- 
duct. The  article  in  question  is  8187  of  PaschaPs 
Digest,  subdivs.  7,  8. 

Where  the  statement  of  a  Juror  to  one  of  his  fel- 
low jurors '^hat  he  knew  more  about  that  at  the 
time  than  such  Juror  did,  there  was  a  regular  nest 
of  them,''  meaning  cattle  thieves,  was  not  shown 
to  have  created  in  the  mind  of  such  juror  such 
prejudice  against  the  defendant  as  would  deprive 
him  of  a  fair  and  impartial  trial,  such  statement 
was  held  not  a  sufficient  ground  for  reversal  of  the 
judgment.  Ray  v.  State  (Tex.)  33  8.  W.  869  (1806).  I 
«1  L.  R.  A. 


And  where  the  defendant  moved  for  a  new  trial 
upon  the  ground  tbat  one  of  the  jurors  gave  in- 
formation of  his  own  knowledge  after  they  had  re- 
tired, to  the  effect  that  he  bad  beard  both  from  the 
defendant  and  plaintiff  that  the  defendant  was  not 
to  be  allowed  anything  for  the  services  of  her  son, 
which  was  the  claim  and  set-off  which  he  had  at- 
tempted to  prove  on  a  trial,  the  new  trial  was 
refused,  the  court  being  of  opinion  that  substantial 
justice  bad  been  done  between  the  parties.  Cherry 
V.  Sweeny,  1  Cranch,  C.  C.  630  (1808). 

So,  where  in  a  criminal  prosecution  it  is  essential 
to  prove  the  particular  value  of  an  article,  the  jury 
may  use  that  general  knowledge  which  any  man 
can  bring  to  the  subject,  but  if  any  of  the  jurors 
have  a  particular  knowledge  on  the  subject  aris- 
ing from  bis  being  in  the  trade  be  ought  to  be 
sworn  and  examined  as  a  witness.  Rex  v.  Rosser, 
7  Car.  &  P.  648  (1886). 

Evidence  to  the  effect  tbat  during  the  progress 
of  the  trial  some  of  the  jury  had  gone  into  the  ro- 
tunda of  the  postoffice  and  made  certain  measure- 
ments by  **siepplug"  with  a  view  of  ascertaining 
the  distance  between  the  points  from  the  place 
witness  testified  they  were  standing  and  the  place 
they  alleged  defendant  was  standing  when  be 
mailed  the  circulars  in  question,  and  tbat  they  im- 
parted such  information  to  the  otber  Jurors,  is  not 
sufficient  to  support  an  application  for  a  new  trial, 
or  to  impeach  the  verdict,  and  does  not  come  within 
§fi  3400, 3402,  of  the  Compiled  Laws  of  Utah.  People 
V.  Ritchie  (Utah)  42  Pac.  2U9  (1805). 

But  if  a  given  fact  has  not  become  sufficiently 
notorious  to  be  taken  judicial  notice  of  without 
proof,  jurors  cannot  be  allowed  to  act  upon  it 
without  proof  although  the  fact  may  be  known  to 
one  or  more  of  the  panel.  State  v.  Maine  C.  R.  Co. 
86  Me.  800.  312  (1894). 

The  courts  will  not  proceed  further  than  to  allow 
the  jury  to  take  notice  of  whatever  ought  to  be 
generally  known  within  the  limits  of  their  jurisdic- 
tion, and  a  rule  which  would  leave  the  jury  at  lit>- 
erty  to  supply  defects  in  the  case  of  the  prosecu- 
tion or  defense  from  their  own  knowledge,  has  no 
authority  to  sustain  it.  Lenaban  v.  People,  8  Hun, 
164,  5  Thomp.  &  C.  265  a874). 

An  instruction  to  a  jury  should  be  so  modifiiMl  as 
to  exclude  their  right  to  act  upon  facts  not  in  evi- 
dence but  within  their  own  knowledge,  and  so  as  to 
limit  their  action  to  their  general  knowledge  and 
experience  derived  from  observation  and  reflection, 
and  an  instruction  which  authorizes  them  to  ap- 
ply special  circumstances  and  facts  connected  with 
the  case  is  erroneous.  Ottawa  Gaslight  &  C.  Co.  v. 
Graham,  28 111.  73,  81-  Am.  Dec.  263  (1862). 

In  a  case  where  one  of  the  jurors  was  familiar 
with  the  facts  of  the  case  and,  by  reason  of  the 
suppression  of  the  fact  of  such  acquaintance,  pro- 
cured himself  to  be  accepted  as  a  juror,  and  in  the 
jury  room  asserted  such  knowledge  and  assumed 
the  role  of  both  witness  and  advocate,  and  so  pro- 
cured a  verdict,  the  Verdict  was  not  allowed  to 
stand,  upon  the  ground  of  prejudice.  Harris  v. 
State,  24  Neb.  803,810  (1888). 

And  where  a  juror  testified  in  a  jury  room  to 
facta  within  bis  own  personal  knowledge  which 
directly  affected  the  issue,  such  misconduct  was 
held  sufficient  to  set  aside  the  verdict.  Griffin  v. 
Harriman,  74  Iowa,  436,  430  (1888). 
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conduct  ID  jurors,  and  will,  if  influeDtial.  vitiate 
their  verdict. 

12  Am.  &  Eng.  Enc.  Law,  876,  i\i]e  Jury  and 
Jury  TriaU;  Anschicks  v.  State,  6  Tex.  App. 
634. 

Although  a  juryman  mav  apply  to  the  sub- 
ject before  him  the  general  knowledge  which 


every  man  may  be  supposed  to  have,  yet  if  he 
be  personally  acquainted  with  any  material 
fact  he  is  not  permitted  1o  mention  the  circum- 
stance privately  to  his  fellows,  but  he  must 
submit  to  be  publicly  sworn  and  examined. 

2  Taylor.  Ev.  pt.  3,  §  1879;  1   Greenl.  Ev. 
§  864;  Best,  Ev.  ^  187. 


In  that  case  one  of  the  Jurors  made  statements 
from  his  own  personal  knowledfre,  in  ref^ard  to  the 
quality  of  the  land  in  controveruy,  which  tended 
directly  to  support  the  defendant's  case,  the  value 
of  the  UHe  of  the  land  depending  upon  its  quality 
and  being  a  material  issue. 

Where,  in  reference  to  a  material  point  neces- 
sary to  be  established  by  the  prisoner  in  order  to 
Justify  a  convictlon.there  had  been  apparently  con- 
flicting evidence  submitted  to  the  Jury  on  the  trial, 
the  proper  effect  and  weight  of  which  it  was  ihelp 
province  to  determine,  and,  after  leaving  the  bar 
to  consult  and  determine  upon  their  verdict,  and 
while  in  the  act  of  doing  so,  they  received  fresh 
evidence  from  ontj  of  their  number,  the  effect  of 
which  must  have  conduced  in  some  degree  to  their 
verdict  against  the  prisoner,  the  verdict  given  un- 
der such  circumstances  cannot  stand.  Sam  v. 
State.  1  Swan,  61.  65  (1851). 

So,  where  a  Juror  made  reference  to  another  of- 
fense alleged  to  have  been  committed  by  the  pris- 
oner, and  stated  that  he  was  a  bad  man  anyhow,  it 
was  held  to  be  sufficient  to  cause  a  reversal  of  the 
Judgment  and  to  show  that  such  Juror  was  biased 
and  disqualified  from  serving  as  a  Juror,  as  it  was 
shown  that  he  afterwards  ackbowledged  that  such 
imputation  infiuenced  his  fellow  Jurors.  Martin  v. 
State,25Ga.  494  (1858). 

Where  during  the  progress  of  the  trial  one  of 
defendant's  witnesses  conversed  with  one  of  the 
Jurors  relating  to  matters  connected  with  the  case 
on  trial,  and  after  the  Jury  had  retired  to  their 
room  such  Juror  stated  the  facts  to  his  fellows  as 
within  his  |»ersonal  knowledge,  the  court  ordered 
a  new  trial,  the  verdict  being  rendered  on  the  side 
advocated  both  by  the  witness  and  the  Juror. 
Simpson  V.  Kent,  9  Phila.  30  (1871). 

Where  the  Jury,  in  arriving  at  their  verdict  and 
in  estimating  the  amount  of  damages  caused  by  a 
fire,  were  influenced  by  statements  made  by  one  of 
their  number,  to  the  eifect  that  he  had  had  a  sim- 
ilar claim  against  the  company,  and  that  the  com- 
pany had  paid  htm  a  certain  amount  |)er  rod  as 
damages,  which  amount  was  greater  than  the  dam- 
ages sustained  by  the  plaintiff,  and  before  such 
statement  was  made  the  Jury  had  not  rendered  a 
verdict  nor  fully  agreed  thereon,  and  the  state- 
ment made  was  an  argument  to  convince  the  Jur- 
ors that  the  amount  finally  airreed  upon  was  not 
too  much,  the  court  held  that  the  Jury  were  influ- 
enced and  irranted  a  new  trial.  Atchison,  T.  &  8. 
F.  R.  Co.  v.  Bayes,  42  Kan.  609  (1889). 

And  where  the  Jury  were  instructed  that  they 
must  be  satisfied  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  second  story  or  chamber  of 
the  premises  where  intoxicating  liquors  were  al- 
leged to  t>e  kept  and  deposited  was  a  part  of  a 
store,  and  that  they  would  Judge  from  the  evidence 
in  the  case,  with  their  knowledge  or  experience  as 
practical  man,  as  to  how  rooms  or  stores  on  the 
ground  floor  and  rooms  above  in  the  second  story 
were  generally  used  by  merchants;  whether  the 
said  second  story  or  chamber  was  in  point  of  fact 
a  partof  said  store,— the  court  held  such  instruction 
was  erroneous  as  t)eing  susceptible  of  a  construc- 
tion which  would  authorize  and  perhaps  require 
the  Jury  to  act  upon  their  own  knowledge  or  ex- 
perience as  evidence  in  the  case,  and  therefore 
granted  a  new  trial.  State  v.  Bartlett,  47  Me.  388, 
895  (1860). 

81  L.  R  A. 


Again,  where,  in  an  action  of  assumpsit  on  an  ac- 
count, while  the  cause  was  on  trial  and  before  the 
verdict  was  rendered,  the  foreman  of  the  Jury  spent 
the  Sunday  with,and  was  shown  the  subject-matter 
of  the  action  by,  the  defendant,  who  held  a  conver- 
sation with  him  upon  it  and  such  information  was 
imparted  to  the  other  Jurors  the  condition  of  the 
articles  which  had  been  shown  him  being  described 
but  not  exhibited  to  the  Jury,  the  court  set  aside 
the  defendant's  verdict.  Mclntyre  v.  Hussey,  67 
Me.  493  (1870). 

So,  where  one  of  the  Jurors  visited  the  place  of 
the  accident,  held  conversations  with  the  inhabit- 
ants, and  afterwards  communicated  to  his  fellow 
Jurors  the  information  so  acquired,  the  court  set 
aside  the  verdict.  Bowler  v.  Washington,  62  Me. 
302  (1373). 

And  where  the  Juror  visited  the  defendant's  shop, 
investiirated  its  location  as  to  the  steam,  drain,  and 
water  supply,  about  which  there  was  conflicting 
testimony,  and  imparted  such  supposed  knowledge 
thus  obtained  to  his  fellow  Jurors,  together  with 
the  fact  that  he  had  examined  the  premises  him- 
self, the  court  sustained  a  motion  for  a  new  trial. 
Winslow  V.  MorrUl,  68  Me.  362  a878i. 

Again,  it  has  l)een  held  in  an  action  for  breach  of 
warranty  for  the  soundness  of  a  horse.the  alleged 
unsoundness  t>eing  a  curb  which  caused  lameness, 
that  an  Instruction  for  the  Jury  to  find  the  nature, 
cause  and  time  of  development  of  the  curb  from 
such  perscmal  knowledge  as  they  might  have  in  re- 
lation to  matters  of  that  kind,  was  error,  the  sub- 
ject not  being  one  of  general  knowledge  and  ob- 
servation, but  one  of  science  upon  which  no  wit- 
ness not  specially  qualified  as  an  expert  could  tes- 
tify, it  not  appearing  that  any  Juror  upon  the 
panel  was  qualified  as  an  expert  to  testify  or  give 
his  opinion  upon  the  subject  under  consideration, 
a  verdict  thus  given  not  being  according  to  the 
evidence.    Douglass  v.  Trask,  77  Me.  35  (1885.) 

Where,  in  an  action  for  deceit  in  the  sale  of  a 
pair  of  oxen,  the  Jury  were  instructed  that  they 
had  a  right  to  call  into  requisition  in  a  case  of  that 
sort  their  practical  experience  and  knowledge,  if 
they  had  any,  relating  to  cattle  of  that  kind,  it  was 
held  such  instruction  was  erroneous  and  prejudi- 
cial to  the  plaintiff's  right  for  the  reason  that  there 
was  no  knowledge  that  the  instruction  did  not 
thus  injuriously  influence  the  Jury.  Page  v.  Alex- 
ander, 84  Me.  88  (1891). 

In  a  case  Involving  the  genuineness  of  a  will, 
which  was  to  t)e  detertqined  mainly  upon  opinions 
in  the  nature  of  expert  evidence  as  to  the  hand- 
writing of  the  testator,  the  court  held  that  such  a 
matter  could  not  be  left  to  be  settled  by  an  inquest 
and  inspection  in  the  Jury  room,  where  the  opin- 
ions of  fellow  Jurors  who  might  not  be  qualified  to 
give  such  opinion,  and  whose  qualifications  were 
not  investigated,  might  stand  for  more  than  the 
sworn  testimony  of  the  most  careful  and  skilled 
expert.    He  Foster's  Will.  34  Mich.  21  (1876*. 

So.  where  there  was  conflicting  evidence  between 
the  witnesses  of  the  plaintiff  and  defendant  as  to 
certain  structures  upon  the  property  in  question, 
and  one  of  the  members  of  the  Jury  without  the 
knowledge  or  consent  of  either  party  to  the  action, 
or  the  attorneys,  examined  such  structures  and 
made  use  of  the  knowledge  thus  obtained  which 
knowledge  was  considered  by  his  fellow  Jurors  in 
arriving  at  the  verdict,  the  court  granted  a  new 
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Gary*  J.,  delivered  the  opinioD  of  the 
court: 

The  defeDdant  was  convicted  of  perjury  at 
the  June.  1894,  term  of  the  court  of  general 
sessions  for  Clarendon  county,  and  thereon 
made  a  motion  before  the  presidintr  judf^e  for 
a  new  trial,  which  was  refused.     He  was  then 


sentenced  to  one  year  at  hard  labor  in  the  state 
penitentiary.  The  appeal  to  this  court  is  based 
upon  two  exceptions,  which  will  be  incorpo- 
rated in  the  report  of  the  case,  and  raise  the 
single  point  whether  his  honor.  Judge  Norton, 
erred  in  charging  the  jury  that  they  must  not 
allow  their  personal  knowledge    of  defend- 


^ial.  Garside  v.  Ladd  Watch  Case  CJo.  17  R.  I.  801, 
006(1892). 

And  an  iostruotion  to  the  Jury  giving  them 
power  to  act  upon  simple  uoewom  evidence  of  the 
existence  of  a  material  nature  which  was  not  of 
common  knowledge,  is  error  as  in  direct  violation  of 
the  well-settled  rules  of  law.  Lenahan  v.  People, 
8  Hun,  164,  6  Thomp.  &  C.  365  (1874). 

Where  the  evidence  of  the'  prosecution  showed 
that  the  place  where  the  assault  wos  committed  was 
generallv  deserted  at  the  hour  of  the  night  at 
which  the  crime  was  aliened  to  have  taken  place, 
an  instruction  that  the  Jury  had  a  ri^rht,  of  their 
own  knowledge,  to  take  notice  of  the  circumstance 
that  at  the  time  no  part  of  the  street  was  more 
likely  to  be  deserted,  even  as  early  in  the  night  as 
the  time  at  which  the  offense  was  said  to  be  com. 
mitted,  than  that  part  of  the  street,  was  held  error, 
the  fact  not  being  one  of  general  notoriety.    Ibid, 

In  Bradley  v.  Bradley,  4  U.  S.  4  Dall.  112. 1  L.  ed. 
763  (1782),  a  new  trial  was  granted  upon  the  ground 
that  when  the  jury  withdrew  two  of  them  testified 
to  the  other  jurors  that  although  the  defendant 
had  l>ought  land,  yet  the  bonds  given  for  the  pur- 
chase money  were  unpaid  when  the  purchaser  in- 
termarried with  the  testator,  and  that  the  testator 
had  been  obliged  to  discbarge  them,  and  upon  such 
representation  several  of  the  jurorg,  who  were  pre- 
viously in  favor  of  defendant's  title,  concurred  In 
finding  a  verdict  for  the  plaintiff. 

So,  a  new  trial  was  ordered  where  the  jury  re- 
tired and  conferred  together  for  some  time  with- 
out coming  to  a  decision,  and  then  broke  up,  and 
before  they  met  the  next  morning  one  of  the  jurors 
applied  for  information  upon  a  particular  point, 
and,  having  obtained  it,  communicated  it  to  his 
fellow  jurors.  Brunson  v.  Graham,  2  Teatee,  166 
(1796). 

Where  the  grounds  for  granting  a  new  trial 
were  that  after  the  jury  had  retired  to  their  room 
one  of  them  stated  to  the  rest  of  the  jury,  which 
was  regarded  as  evidence,  that  the  defendant  had 
stolen  a  hog,  and  made  other  statements  from 
what  he  had  heard,  and  verified  before  them, 
which  were  not  given  in  evidence  upon  the  trial, 
and  which  were  a  strong  inducement,  and  partly 
the  cause,  of  the  verdict  against  the  defendant,  the 
court  held  that  although  the  act  of  the  juror  in 
making  such  statements,  and  that  of  the  others,  be- 
ing influenced  by  them  was  very  irregular,  im- 
proper, and  contrary  to  law,  and  although  it  did 
not  appear  on  the  face  of  the  evidence  that  there 
was  any  malice  or  ill  design  actuating  them  to  make 
the  disclosure,  and  it  might  have  proceeded  from  ig- 
norance and  even  a  belief  that  in  conscience  he  was 
bound  to  tell  all  he  knew  or  heard  about  the  defend- 
ant,—yet  the  evident  tendency  of  such  remarks 
was  to  injure  the  defendant,  the  aflBdavit  show- 
ing that  result;  and  was  a  strong  inducement  and 
partly  the  cause  for  the  finding  of  a  verdict  against 
the  defendant.  Booby  v.  State.  4  Yerg.  Ill,  lit  (1833). 

Where  the  prisoner,  indicted  lor  horse  stealing, 
was  convicted  upon  the  testimony  of  one  witness, 
who  proved  the  commission  of  the  offense,  and  it 
appeared  that  one  of  the  jurors  had  stated  to  the 
jury  in  the  jury  room,  after  their  retirement,  with- 
out having  been  examined  in  court,  that  he  had 
beard  such  witness  examined  by  the  grand  jury  that 
found  the  indictment,  and  that  he  then  made  the 
same  statements  that  he  made  before  the  traverse 
jury,  and  that  such  statements  had  a  powerful  In- 
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fluence  upon  the  jury  in  finding  the  verdict  of 
guilty,  the  court  refused  the  judgment  and  or- 
dered a  now  trial.  Donston  v.  State,  6  Humph.  375 
(1845>. 

*  Where,  while  the  jury  were  considering  the  ver- 
dict, one  of  the  jurors  stated  to  his  fellows  "that 
the  prisoner  had  heretofore  stolen  sheep,  money, 
and  other  things  from  his  father,"  the  court  held 
that  such  conduct  was  reprehensible  and  prejudiced 
the  accused,  and  arrested  the  judgment  and  re- 
manded the  prisoner.  Morton  v.  State,  1  Lea,  498 
(1878). 

Where  the  judge  instructed  the  jury  as  follows: 
*'I  am  not  familiar  with  the  custom  of  merchants 
in  settling  with  insurance  offices,  or  what  are  the 
liabilities  of  insurers  in  case  of  partial  loss.  I  see- 
on  the  jury  planters  and  merchants  who  doubtless 
are  familiar  with  transactions  of  this  kind;  you  will 
apply  the  rules  of  the  same  to  the  nature  of  this 
kind  of  transaction,"— the  court  held  that  such 
charge  was  objectionable  for  the  reason  that  so  far 
as  the  transaction  was  governed  by  law  it  belonged 
to  the  judge  to  declare  the  law,  and  so  far  as  the 
question  rested  on  particular  custom  that  custom 
was  a  fact  to  be  given  in  evidence  to  the  jury,  and 
not  dependent  on  the  knowledge  which  any  particu- 
lar juror  might  have  of  such  custom,as,if  such  were 
permitted,  each  juror  might  assume  to  know  of  his 
personal  knowledge  what  the  custom  was  and  no 
two  of  them  agree.  Green  v.  Hill,  4  Tex.  465,467 
(1849.) 

And  where,  in  a  prosecution  for  rape,  a  new  trial 
was  sought,  upon  the  ground  that  the  jury,  after 
retiring  to  consider  their  verdict,  received  and 
were  influenced  by  the  testimony  of  one  of  their 
number  as  to  a  matter  of  fact  which  was  not  ad- 
duced at  the  trial,  to  the  effect  that  such  juror 
knew  one  of  the  witnesses  for  the  defense,  and 
that  such  witness  was  kept  by  the  defendant  and 
was  unworthy  of  belief,  the  court  held  that  such 
verdict  should  be  set  aside  and  a  new  trial  granted. 
Anschicks  v.  State,  6  Tex.  App.  524  (1879). 

A  material  point  upon  which  the  court  were  in- 
fluenced in  granting  a  new  trial  in  the  above  case 
was  the  fact  that  the  juror  who  made  such  state- 
ment had  lived  in  the  county  in  which  the  crime 
was  said  to  have  been  committed,  and  that  the 
venue  had  been  changed  from  that  county  because 
of  prejudice  against  the  defendant. 

In  Lucas  v.  State,  27  Tex.  App.  822  (1889).  a  new 
trial  was  granted  upon  the  ground  of  misconduct 
of  two  of  the  jurors  in  stating  to  the  jury,  while 
the  case  was  being  considered  by  them,  that  they 
knew  one  of  the  witnesses  who  testified  on  behalf 
of  the  defendant,  and  that  such  witness  was  a 
chicken  thief  and  in  their  opinion  unworthy  of 
credit,  and  had  often  lied  to  them,  one  of  the  jur- 
ors making  aifidavit  that  the  statement  did  not  in- 
fluence his  verdict,  but  might  have  had  someinflu- 
ence  upon  the  verdict,  as  one  of  the  jurors  had 
said  that  such  remarks  had  influenced  him. 

Where  the  jury  asked  the  court:  "Can  we  judge 
the  witness  just  by  what  he  says  on  the  stand  and 
not  by  what  we  know  of  him  privately?"  to  which 
question  the  court  made  no  reply  but  instructed 
the  jury  upon  the  rules  which  govern  them  as  to 
the  weight  of  testimony,  it  was  held  there  was  er- 
ror for  the  reason  that  the  court  had  no  authority 
further  than  to  answer  their  question  and  instruct 
them  that  they  must  give  their  verdict  upon  the- 
evidence  adduced  upon  the  trial,  as  the  questiooi 
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aDt's  mental  condition  to  enter  into  their 
judgment  in  arriving  at  a  verdict.  The  ques 
tion  as  to  (he  mental  condition  of  the  defendant 
^as  not  a  collateral  circumstance,  but  a  ma 
terial  fact  in  issue,  upon  which  the  jury  were 
called  upon  to  pass.  Under  these  circum- 
stances, it  would  be  extremely  dangerous  to 
allow  the  jury  to  find  a  verdict  upon  facts  first 
communicated  to  them  by  jurors  in  the  jury 
room.  Such  a  verdict  would  be  contrary  to 
that  part  of  their  oath  where  they  swear  to 
^ve  a  true  verdict  accordin/a:  to  the  evidence. 
The  practice  for  which  the  appellant  contends 
would  deprive  a  party  to  the  cause  of  the  very 


I  mportant  right  of  cross-examination.     This  is 

I  not  a  case  involving  the  right  of  a  juror  to 

I  state  facts  in  the  jury  room  touching  the  cred- 

I  ibility  of  a  witness,  as  was  the  case  of  MeKain 

I  V.  Love,  2  Hill.  L.  506,  27  Am.  Dec.  401,  in 

which  the  distinction  herein  stated  was  pointed 

out  by  the  court,  which   used  the  following 

langTiage:  "The  oath  usually  administered  to 

the  jurors  in  the  common  pleas,  well  and  trulv 

to  try  the  issue  joined  between  the  parties,  *and 

a  true  verdict  give  according  to  the  evidence,* 

contains  a  very  correct  summary  of  the  law  on 

this  subject.     The  jury  are  bound  to  give  their 

verdict  according  to  the  evidence,  and  what  is 


supffested  the  fact  that  some  of  the  jurors  bad 
knowledge  of  facts  touobfng  the  credibility  of 
some  of  the  witnesses,  which  facts  were  not  iriven 
In  evidence.    Wharton  v.  State,  46  Tex.  2  (1876). 

b.  As  to  inioxicatino  liquors. 

In  Freiberg  v.  State,  94  AJa.  91  a^SSi  the  dcffend- 
ant  was  convicted  of  unlawfully  selling  liquor  to 
a  minor,  and  It  was  held  there  was  no  error  in  the 
court's  refusal  to  charge  the  Jury  that  they  were 
not  to  Infer  that  whiskey  was  a  spirituous,  vinous, 
or  malt  liquor  until  it  was  proved  by  the  evidence, 
for  the  reason  that  whiskey  was  a  spiiituous  liquor 
within  the  common  knowledge  of  ail  men,  and  for 
the  further  reason  that  the  courts  take  judicial  no- 
tice of  what  everybody  else  is  presumed  to  know» 
and  juries  are  permitted  to  find  such  facts  without 
specific  proofs  being  adduced  In  its  support. 

But^where  the  instruction  was  that  the  jury 
were  to  use  their  own  knowle<lge  and  science,  if 
they  possessed  any,  and  the  question  was  whether 
lager  beer  was  an  intoxicating,  liquor,  the  court 
held  that  such  instruction  was  clearly  error  for  the 
reason  that  it  might  improperly  influence  the  con- 
clusions of  the  Jury.  People  v.  Zeiger,  6  Park. 
Crlm.  Rep.  355  (1865). 

c.  A8tovyHne»«es. 

So,  it  has  been  held  that  the  credibility  of  testi- 
mony is  a  question  exclusively  for  the  jury,  and 
a  juror  cannot  exclude  from  his  mind  his  own 
knowledge  of  the  character  of  the  witness;  and  the 
question  Is,  What  impression  does  the  testimony 
make  upon  the  minds  of  the  jurors,  and  that  im- 
pression must  necessarily  be  affected  by  their  own 
knowledge  of  the  character  of  the  witness  from 
whom  such  testimony  proceeds.  State  v.  Jacob,  30 
8.  C.  131. 138  (1888). 

In  a  case  where  the  credibility  of  one  of  the 
plaintiff*8  witnesses  was  a  subject  of  inquiry,  and 
one  of  the  Jurors  stated  a  fact  that  he  had  heard 
derogatory  to  her  character,  but  stated  it  as  a  ru- 
mor without  giving  it  his  own  sanction,  the  court 
held  that,  however  it  might  deprecate  the  intro- 
duction of  such  new  matter  into  the  jury  room, 
yet  to  exclude  such  a  matter  would  be  to  strip  the 
trial  by  jury  of  the  right  of  weighing  the  credi- 
bility of  the  witnesses.  M'KaIn  v.  Love.  2  Hill,  L. 
608.  508, 27  Am.  Dec.  401  (1834). 

Where  on  trial  the  court  charged  the  Jury  that 
they  had  the  witnesses  before  them  and  must  con- 
sider the  man  himself,  judge  of  his  Intelligence 
his  manner  of  testifying  on  the  stand,  and  his  in- 
tegrity and  uprightness,  character  for  veracity  *'if 
they  know  what  this  Is,"- the  court  held  there  was 
no  error  In  such  Instruction.  Anderson  v.  Tribble, 
66  Ga.  584  (1881). 

So,  where  the  court  charged  the  jury*  with  refer- 
ence to  the  credibility  of  witnesses,  to  consider 
their  manner  of  teetlfying,  their  intelligence,  their 
means  and  opportunity  of  knowing  the  facts  to 
which  they  testified,  their  character  for  integrity 
and  veracity,  if  they  know  it,  their  interest  in  the 
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case  or  their  business,  if  they  have  any,  the  court 
held  there  was  no  error.  Head  v.  Bridges,  67  Ga. 
227,  236  (1881). 

And  it  is  not  error  for  the  court  to  charge  the 
jury  that  in  arriving  at  their  verdict  they  have  a 
right  to  act  upon  their  personal  knowledge  of  the 
witnesses.    State  v.  Jacob,  30  S.  C.  131. 136  (1888). 

Where  in  an  action  for  commission  in  effecting  a 
sale  the  question  of  the  credibility  of  witnesses  aroee 
the  jury  were  instructed,  inter  alia:  "And  you  may 
also,  in  considering  whom  you  will  or  will  not  be- 
lieve, take  into  consideration  your  experience  and 
relation  among  men,"  the  court  held  that  there 
was  no  error  in  such  instruction,  stating  that  the 
value  of  experience  is  not  to  be  given  up  when 
a  man  becomes  a  juror  and  Is  required  to  apply 
the  tests  of  credit  to  the  heart  and  mind  of  the 
witness,  but  whatever  qualifloation  that  experience 
gives  should  be  employed  to  the  end  that  the  whole 
truth  may  be  known  and  acted  upon.  Jenney 
Electric  Co.'v.  Branham  (Ind.)  41  N.  K  448  (1895). 

But  where,  upon  an  action  against  a  railroad 
company  to  recover  damages  for  personal  injuries, 
the  jury  were  charged  as  follows:  "In  determining 
any  material  point  in  the  case,  it  Is  the  province  of 
the  jury  to  take  Into  consideration,  in  determining 
the  weight  and  value  of  the  evidence,  the  manner 
of  the  witnesses  on  the  stand,  the  character  of 
each  witness,  if  you  know  it,  the  interest  or  want 
of  interest  they  take  in  the  case,  the  opportunity 
of  each  witness  to  know  the  facts  about  which  he 
testifies,"  which  charge  was  objected  to  upon  the 
ground  that  the  court  used  the  words  '^he  charac- 
ter of  each  witness  if  you  know  it."— It  was  held 
that  such  Instruction  was  error.  Chattanooga  R. 
&  C.  R.  Co.  V.  Owen,  90  Ga.  265,  283  (1898^. 

So,  it  Is  error,  in  charging  upon  the  credibility  of 
witnesses,  to  instruct  the  jury:  "You  may  even 
consider  their  character  for  truth  and  veracity,  if 
It  be  known  to  you."  Pettyjohn  v.Llebscher,  98 
Ga.  149  (1896). 

And  ;where  the  evidence  did  not  absolutely  re- 
quire the  verdict,  the  accused  was  held  entitled  to 
a  new  trial  for  error  in  the  charge  of  the  court,  to 
the  effect  that  the  Jury  in  weighing  the  evidence 
might  consider  the  character  of  the  witness,  if 
known  to  them  personally.  Collins  v.  State,  94  Ga. 
394  (1894). 

So,  where  the  jury,  deliberating  upon  their 
verdict,  were  divided  in  their  opinion,  and  one 
or  more  of  the  jurors  professed  to  have  some  per- 
sonal knowledge  of  a  certain  person  connected 
with  the  case,  his  pecuniary  condition,  residence, 
etc..  and  stated  to  his  fellow  jurors  what  he  pro- 
f e6sed  to  know  about  such  person,  and  also  what  ho 
professed  to  know  in  relation  to  the  habits,  situa- 
tion, and  business  relations  of  one  or  more  of  the 
plaintiff*s  witnesses,  and  various  other  matters 
connected  directly  or  remotely  with  the  case,  the 
parties  and  the  witnesses,  which  statements  were 
false,  the  verdict  was  set  aside  and  a  new  trial 
grunted.  Darrance  v.  Preston,  18  Iowa,  396,  408 
(1865).  E.  W. 
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•or  is  not  competent  evidence  belongs  to  the 
court,  ^nd  not  to  the  jury,  to  determine.  (Gen- 
erally speaking,  therefore,  a  verdict  founded 
on  facts,  first  disclosed  in  the  jury  room, 
would  be  bad.  although  the  facts  are  known  to 
one  of  the  jury,  because  it  is  unfair  not  to  give 
the  party  against  whom  they  operate  an  op- 
portunity or  repelling  or  explaining  them.    In 


an  Anonymous  Case,  in  1  Salk.  405,  T  3,  it 
is  said  that  '*if  a  juror  know,  of  his  own 
knowledge,  anything  material  to  the  matter  in 
issue,  the  fair  way  is  to  tell  the  court,  so  that 
he  may  be  sworn  as  a  witness."  See  also  State 
V.  Jones,  29  S.  C.  201. 

It  u  the  jitdgmentof  this  court  that  the  judg- 
ment of  the  court  below  he  affirmed. 


SOUTH    DAKOTA    SUPREME    COURT. 


ADAMS     &    WESTLAKE      COMPANY. 
Respt,, 

V. 

C.  E.  DEYETTE  et  ah,  Appts. 


( 8.D 


.) 


"^Tbe  assets  of  a  corporation  for  profit 
beiniif  a  trust  ftind  for  its  creditors,  and 

its  officers,  in  aoticipation  of  insolvency,  heing 
unauthorized  to  diminish  its  capital  and  release 
its  stockholders  from  liability  in  a  manner  that 
will  inevitably  defeat  the  rights  of  bona  fide 
creditors,  a  Judgnnent  confessed  in  favor  of  per- 
sons who  loaned  to  its  directors  money  for  the 
purpose  of,  and  with  actual  knowledge  that  the 
funds  advanced  were  to  be  used  in,  the  purchase 
of  shares  in  itself,  is  void  as  to  such  creditors,  be- 
cause: (a)  When  insolvency  occurs,  a  corporation 
has  no  authority  to  prefer  creditors;  (b)  a  cor- 
poration, as  such,  has  no  power  to  create  a  debt 
by  borrowing  money  with  which  to  purchase  its 
own  stock. 

(December  28, 1895.) 

A  PPEAL  by  defendants  frotn  a  judgment  of 
iX  the  Circuit  Court  for  Brown  County  in 
favor  of  plaintiff  in  an  action  brought  to  set 
aside  certain  judgments  which  had  been  con- 
fessed by  the  Hicks- Trask  Hardware  Com- 
pany in  favor  of  Deyette  and  Lewis.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  A.  Luse*  for  appellants: 

There  being  no  allegation  in  the  complaint, 
nor  any  findings  of  fact  as  to  any  defect  in 
form,  the  judgments  must  be  held  ^ood  unless 
there  was  fraud  or  collusion  in  obtaming  them. 

Sidensparke?'  v.  Sidensparker,  52  Me.  481,  83 
Am.  Dec.  527. 

The  fraud  must  be  actual,  and  not  con- 
structive. 

Story,  Eq.  Jur.  25;  Patch,  v.  Ward,  L.  R.  8 
Ch.  203;  Cayce  v.  Powell,  20  Tex.  767,  73  Am. 
Dec.  211. 

Even  if  he  had  made  an  agreement  with  the 
^corporation  which  was  beyond  thf  power  of  the 
corporation  to  make  and  therefore  void,  yet  if 
he  had  paid  it  money  on  it  he  could  recover 
the  money  paid. 

Beach,  Corp.  §  425;  Slater  Woolen  Co.  v. 
Tjimb.  148  Mass.  420;  PaHsh  v.  Wheeler,  22  N. 
Y.  495;  White  v.  Franklin  Bank,  22  Pick.  181; 
Wright  v.  Hughes,  119  Ind.  324. 


♦Headnote  by  PcnxEB,  J. 


Money  loaned  to  a  corporation  to  be  used  for 
a  purpose  beyond  the  power  of  the  corpora- 
tion, with  knowledge  that  it  is  to  be  so  used, 
can  be  recovered. 

Thompson  v.  Cambei't,  44  Iowa.  289;  Bradley 
V.  Ballard,  55  111.  413,  8  Am.  Rep.  656. 

Even  money  loaned  with  knowledge  that  it 
is  to  be  used  for  an  illegal  purpose, — a  pur- 
pose contrary  to  a  penal  statute, — can  be  recov- 
ered. 

Tracy  v.  Talmadge,U  N.  Y.  162, 67  Am.  Dec. 
132;  Webber  v.  Donnelly,  83  Mich.  473;  Dater 
v.  Earl^  8  Gray.  48'^;  HUl  v.  Spear,  50  N.  H. 
258,  9  Am.  Rep.  205;  Kreiss  v.  Seligman,  8 
Barb.  439;  Aniieuser-Busch  Brewing  Asso,  v. 
Mason,  44  Minn.  318,  9  L.  R.  A.  506;  Feine- 
man  v.  Sachs,  33  Kan.  621,  52  Am.  Rep.  547. 

No  creditor  is  precluded,  by  reason  of  the 
fact  of  his  being  an  oflBcer  of  a  corporation, 
from  pursuing  the  usual  remedies  to  collect 
his  debts,  but  merely  from  using  his  official 
position  to  obtain  a  preference  in  fraud  of 
other  creditors. 

Morawetz,  Prlv.  Corp.  §  787;  Planters^  Bank 
V.  Whittle,  78  Va.  737;  Buell  v.  Buckingham, 
16  Iowa,  284.  85  Am.  Dec  516;  Whitwell  v. 
Warner,  20  Vt.  425;  Gordon  v.  Preston,  1 
Watts.  385,  26  Am.  Dec.  75;  AshhursVs  Appeal, 
60  Pa.  290;  Central  R.  <fc  Bkg.  Co.  v.  Claghorn, 
1  Speers,  Eq.  545:  Smith  v.  Skeary,  47  Conn. 
47;  Catlin  v.  Eagle  Bank,  6  Conn.  233;  Sargent 
v.  Webster.  13  Met.  497,  46  Am.  Dec.  743;  Wa- 
satch Min.  Co.  V.  Jennings,  5  Utah,  248. 
On  rehearing. 

The  statute  gave  them  the  right  to  buy  said 
stock  with  the  consent  of  its  stockholders. 

Comp.  Laws,  2917. 

There  is  no  finding  that  Deyette  knew  that 
this  consent  was  never  had,  therefore  it  must 
be  presumed,  in  favor  of  the  legality  of  his 
judgment  and  the  legality  of  his  claim,  that  he 
did  not  know  it. 

Greenhood,  Pub.  Pol.  Rule  130,  aiid  cases 
cited;  Oorder  v.  Plattsmouth  Canning  Co. 
36  Neb.  548;  Bank  of  United  States  v.  Dand- 
ridqe,  25  U.  S.  12  Wheat.  70,  6  L.  ed.  554; 
ScJiool  Dist.  No.  61  v.  Alderson,  6  Dak.  145; 
Ohio  d  M.  R.  Co.  V.  McCarthy,  96  U.  S.  258, 
24  L,  ed.  693;  Swann  v.  Swann,  21  Fed.  Rep. 
299;  Curtis  v.  Gokey,  68  N.  Y.  804;  Wait. 
Fraud  Con.  §  433;  Camppbeil  v.  Argenta  Qold 
<fe  8,  Min  Co.  51  Fed.  Rep.  1;  Herr^y  v.  Ill- 
inois Midland  R.  Co.  28  Fed.  Rep.  169. 

So  far  as  the  validity  of  the  contract  of  load- 


Note.— For  review  of  authorities  on  the  rifarht  of 
a  corporation  to  prefer  creditors,  see  note  to  Lyons- 
Thomas  Hardware  Co.  V.  Perry  Stove  Mfjr.  Co. 
<Tex.)  22  L.  R.  A.  802.  See  also  later  oases,  Corey  v. 
51  L.  R  A. 


Wadsworth  (Ala.)  23  L.  R.  A.  618;  Warren  v.  First 
Nat.  Bank  (111.)  25  L.  R.  A.  746;  Ballin  v.  Merchants' 
Exch.  Bank  (Wis.)  27  L.  R.  A.  857,  and  Sohufeldt 
V.  Smith  (Mo.)  29  L.  R.  A.  830. 
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ing  is  coDcerDed,  its  legality  or  illegality  is 
fixed  at  the  time  it  is  made,  aod  subeequent 
events  cannot  change  it. 

Hardy  v.  Stonebraker,  81  Wis.  640. 

All  that  the  findings  show  is  that  Trask  knew 
that  the  company  was  borrowing  the  money 
for  a  purpose  that  might  or  might  not  be  law- 
ful, according  to  the  way  they  proceeded. 
Such  a  contingency  cannot  make  the  contract 
void. 

Greenhood.  Pub.  Pol.  Rule  30;  Com.  v.  Del- 
aware &  11.  Canal  Co.  48  Pa.  295. 

If  the  money  had  been  wasted  by  the  com- 
pany or  paid  out  in  any  illegal  manner,  it  has 
none  the  less  had  the  benefit  of  It,  and  must 
account  to  Deyctte  for  the  same. 

Thompson  v.  Lambert,  44  Iowa,  289;  Parish 
Y.Wheeler,  22  N.  Y.  495;  Bradley  v.  BaOard, 
55  III.  418,  8  Am.  Rep.  656. 

National  banks  are  forbidden  to  loan  money 
on  real  estate  securities,  but  if  they  do  so  loan 
they  can  enforce  the  contract. 

Union  ^^at.  Bank  v.  Matthews,  98  U.  S. 
621,  25  L.  ed.  188;  National  Bank  v.  Whitney, 
108  U.  8.  104,  26  L.  ed.  561;  Sttope  v.  luffing- 
well,  105  U.  8.  8,  26  L.  ed.  989;  Reynolds  v. 
First  Nat.  Bank,  112  U.  S.  405.  28  L.  ed.  783; 
Bond  V.  Terrell  Cotton  d  W.  Mfg.  Co.  82  Tex. 
809. 

Mr.  John  H.  Perry,  for  respondent: 

Persons  dealing  with  corporations  do  so  upon 
the  faith  that  its  property  and  all  its  assets,  of 
whatsoever  nature,  are  vested  in  trustees  or 
managers,  to  be  held  by  them  as  a  fund  which 
shall  be  primarily  liable  for  its  debts. 

Martin  v.  Zellerhach,  88  Cal.  300;  Morawetz, 
Priv.  Corp.  §  715. 

Persons  dealing  with  a  corporation  and  with 
its  ofiicers  must  take  notice  of  the  limitations 
placed  upon  their  authority  by  the  act  of  the 
corporation. 

Peaxce  v.  Madison  <t-  /.  R.  Co.  62  U.  S.  21 
How.  441,  16  L.  ed.  184;  Alexander  v.  Cauld- 
well,  83  N.  Y.  480;  U?iion  Sat.  Bank  v.  Doug 
lass,  1  McCrary,  86. 

A  confession  of  judgment  in  favor  of  an  of- 
ficer by  an  insolvent  corporation  is  void. 

Adnvis  V.  Cross  Wood  Printing  Co.  27  III. 
App.  313:  Bradley  v.  Farirell,  Holmes,  C.  C. 
448;  Hopkins's  Appeal,  90  Pa.  69;  Adams  v. 
Kefilor  Mill.  Co.  85  Fed.  Rep.  433;  Richards  v. 
New  Hampshire  Ins.  Co.  43  N.  H.  ^63;  Smith 
V.  Putnam,  61  N.  H.  682;  Smith  v.  Lansing, 
22  N.  Y.  521;  Butts  Y.  Wood,  37  N.  Y.  317; 
Corbett  v.  Woodward,  5  Sawy.  403;  Hope  v. 
Valley  City  Salt  Co.  25  W.  Va.  807;  Stout  v. 
Taeger  Mill.  Co.  13  Fed.  Rep.  802;  Stteeny  v. 
Wheeling  Grape  Sugar  <fe  Refining  Co.  80  W. 
Va.  443. 

And  the  directors  must  at  tbcir  peril  take 
notice  of  the  company's  financial  condition  in 
dealing  with  its  assets. 

Corbitt  V.  Woodward,  supra;  Jones  "v.  Arkan- 
sas Mechanical  Agri.  Co.  38  Ark.  17. 
On  rehearing. 

Appellants  knew  that  the  transaction  for 
which  tbej'  were  loaning  the  money— the  pur- 
chase of  Trask's  stock— would  not  benefit  the 
corporation  in  the  least;  and  knew  at  that 
time,  when  they  sought  repayment,  that  the 
assets  would  then  be  diminished  to  the  detri- 

-^nt  of  the  creditors. 

Hsh  V.  Wlieeler,  22  N.  Y.  494. 
R.  A. 


The  capital  of  a  corporation  cannot  be  used 
to  purchase  shares  of  its  own  stock. 

Morawetz,  Priv.  Corp.  §  793.  cases  cited; 
Green's  Brice.  Ultra  Vires,  2d  ed.  pp.  769.  770; 
Re  Undon,  H.  &  C.  ExeJt.  Bank,  L.  R.  5  Ch. 
444;  Weber  v.  Spokane  Nat.  Bank,  50  Fed. 
Rep.  735;  Traey  v.  Talmadge,  14  N.  Y.  179,  ^7 
Am.  Dec.  182. 

Fnlier*  J.,  delivered  the  opinion  of  the 
court: 

This  case,  now  before  us  on  rehearing,  is  re- 
ported in  59  N.  W.  214,*  where  the  unassailed 
substantive  facts  are  stated  as  follows:  *'0n 
the  9th  day  of  May,  1888,  the  Hicks-Trask 
Hardware  Company,  a  corporation,  being  in- 
solvent, confessed  judgments  against  itself  in 
favor  of  each  of  the  defendants  C.  E.  Deyette 
and  W.  W,  Lewis,  amounting  to  $1,469.26; 
the  Deyette  judgment  being  for  $649.84,  and 
the  Lewis  judgment  for  $819.42.  After  en- 
try of  the  above  judgments,  and  on  the  l:^(h< 
day  of  the  same  month,  said  defendant  con- 
fessed -numerous  other  judgments,  among 
which  there  was  one  in  plaintiff's  favor  for 
$1,319.47.  Executions  issued  in  succession, 
and  the  properly  of  the  defendant  corporation 
was  levied  upon  in  the  order  above  indicated, 
and  in  the  order  in  which  the  respective  judg- 
ments were  entered  and  docketed;  and  the 
property  of  the  corporation  was  found  to  be 
insufficient  to  satisfy  the  judgments  which 
preceded  that  of  the**  plain  tiff.  The  referee 
made,  among  others,  the  following  findings  of 
fact:  *(14)  That  the  consideration  of  the  con- 
fession of  judgment  in  favor  of  Charles  E. 


^he  material  part  of  the  former  opinion  is  as  fol- 
lows: 

The  pleadiof^  in  this  cape  raised  an  issue  of  fraud 
on  the  part  of  the  eurporation  in  purchnsiDsr  ito 
own  stock,  in  borrowinir  money  for  such  purpose 
without  authority,  and  in  coofessinfr  Judgments 
upon  oblitfatlons  thus  incurred.  The  referee  found 
as  matters  of  fact  that  defendants  Deyette  and 
Lewis  bad  actual  knowledf^e,  at  the  time  they 
loaned  the  money,  that  the  same  was  to  be  used  in 
the  purchase  of  the  Trask  stock,  and  that  the  de- 
fendant IjOwIs  was  a  director  and  secretary  of  said 
corporation  at  and  prior  to  the  confession  of  these 
Judirments.  and  as  such  secretary  Joined  in  their 
execution  on  behalf  of  said  corporation,  and  nt  a 
time  when  he  wa6  cbartreable  with  a  knowledge  of 
its  insolvency  and  inability  to  pay  its  obli;;atioQ  to 
ibis  plamtitr.  In  the  absence  of  an  opportunity 
to  examine  the  evidence,  and  without  Indulging: 
unwarranted  presumptions  in  favor  of  the  correct- 
ness of  the  conclusions  of  law  and  Judument  of 
the  court,  we  are  disposed  to  believe  that  theaction 
of  the  corporati(m  aud  its  ollicers  under  the  cir- 
cumstance's was  unwarranted  in  law,  and  consti- 
tuted a  fraud  upon  the  plaintltf,  and  Justified  the 
court  in  declarinir  the  judtrments  of  defendants 
void,  so  far  ao  they  interfered  with  the  rights  of 
this  plaintilT.  The  property  and  capital  of  a  corpo- 
ration drives  i^  flnanciai  standing,  because  it  is 
primarily  liable  for  its  debts.  Persons  extendintr 
credit  to  such  corporation  do  so  upon  the  taith 
that  its  officers  and  airents  will  conduct  its  attairs 
in  a  manner  consistent  with  busin<?ss  principles: 
and  when  such  officers  devote  the  corporate  assets 
to  their  individual  use  and  benefit  to  the  exclusion 
of  creditors,  courts  without  hesitation  characterize 
such  acts,  as  to  creditors,  fraudulent  and  void. 
Independently  of  the  question  of  actual  fraud  in 
the  case  under  consideration,  the  immediate  effect 
of  the  purchase  of  the  Trask  stock  at  a  time  when 
the  corporation  was  financially  embarrasseci,  if 
not,  indeed,  insolvent,  was  to  increase  Ite  liability, 
without  adding  anything  to  its  resources  to  which 
plaintiff  could  look  for  the  security  or  payment  of 
its  claim,  and  such  conduct  is  contrary  to  the  spirit,, 
if  not  the  letter,  of  our  statute,  and  is  not  upheld 
by  the  courts.    Comp.  Laws,  §1  2917,  292H.    In  Cur-- 
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Deyette  was  as  follows:  $514.60,  money 
loaned  to  the  Hicks-Trask  Hardware  Com- 
pany on  January  80,  1888,  was  borrowed  by 
said  company  for  the  purpose  of  using  the 
same  to  purchase  the  stock  of  said  company 
held  by  Trask,  and  on  account  of  the  indebted- 
ness of  $184.22,  owing  to  said  Deyettc  by  said 
corporation  for  work  and  labor  done  by  said 
Deyelte  for  said  corporation.  (15)  That  the 
defendant  Deyette  had  actual  knowlege  of  the 
purpose  and  intent  of  the  said  corporation  to 
use  the  same  in  the  purchase  of  stock.  (16) 
That  the  consideration  of  the  judgment  of  the 
defendant  Lewis  was  $514.60,  money  loaned 
to  the  said  corporation  by  him  about  January 
20,  1888,  and  borrowed  by  said  company  for 
the  purpose  of  using  the  same  in  the.  purchase 
of  stock  of  said  corporation  held  by  Trask: 
and  the  sum  of  $804.07,  due  Lewis  from  said 
corporation  on  account  of  services  rendered  by 
Lewis  to  said  corporation.  (17)  That  defend 
ant  Lewis  knew  of  the  purpose  and  intent  for 
which  said  money  was  borrowed  by  said  cor- 
poration. (18)  That  the  defendant  Lewis,  at 
the  time  of  and  prior  to  the  making  of  said 
confession  of  judgment  to  himself,  was  a  di- 
rector of  said  corporation,  and  secretary  there- 
of, and  signed  said  confessions  as  secretary 
on  behalf  of  said  corporation.  (19)  That  the 
defendant  Deyette,  at  the  time  of  said  confes- 
sions of  judgment  by  said  corporation  to  him- 
self, was  not  a  director.  (20)  That  no  written 
consent  of  the  stockholders  of  the  HicksTrask 
Hardware  Company  was  ever  had  to  the  pur- 
chase of  stock  from  Trnsk  by  said  corporation. 
(21)  That  on  May  12,  1888,  executions  were 


issued  from  the  district  court  upon  the  said 
judgment  of  said  plaintiff  to  the  sheriff  of 
Brown  county,  in  which  said  defendant  the 
HicksTrask  Hardware  Company  had  its  place 
of  business.  (22)  That  executions  issued  from 
the  clerk  of  the  district  court  of  Brown  county 
on  each  of  the  judgments  of  the  defendants 
Foster,  Deyette,  and  Lewis,  and  were  by  him 
levied  on  the  personal  property  of  the  Hicks- 
Trask Hardware  Company,  and  all  thereof: 
and  the  said  sheriff  sold  the  same  and  holds 
the  money  realized  from  said  sale,  to  be  ap- 
plied on  said  executions  according  to  the  de- 
cree of  this  court.  (28)  That  the  proceeds 
arising  from  said  sale  are  not  sufficient  to  pay 
the  judgments  against  the  HicksTrask  Hard- 
ware Company  prior  to  the  judgment  of  plain- 
tiff.' Upon  these  findings  of  fact  the  follow- 
ing conclusions  of  law  were  based:  '(2)  That 
the  judgment  of  the  defendant  Deyette,  as  to 
the  sum  of  $514.60,  money  loaned  to  the  said 
corporation  for  the?  purpose  of  purchasing 
stock,  is  invalid,  for  the  reason  the  Hicks- 
Trask Hardware  Company,  and  the  oflScers 
thereof,  had  no  power  to  borrow  money  for 
the  purchase  of  its  stock;  and  the  defendant, 
having  loaned  said  money  knowing  of  the  il- 
legal purpose  for  which  it  was  to  be  used,  can- 
not recover  the  same  from  said  corporation. 
(8)  That  as  to  the  sum  of  $134.25,  included  in 
the  judgment  of  said  Deyette,  the  same  is 
valid,  and  should  stand,  and  be  enforced  for 
said  sum  of  $184.25.  (4)  That  judgment  of 
the  defendant  Lewis  is  invalid  for  the  reason 
that  the  confession  of  the  same  made  by  him 
and  obtained  by  him  when  he  was  a  director 


rler  v.  Lebanoo  Slate  Co.  56  N.  H.  262.  the  court 
says:  "The  funds  of  an  Insolvent  corporation  can- 
not be  taken  to  buy  a  portion  of  its  capital  stock. 
...  It  would  be  ^oesly  inequitable  to  the  other 
stockholders,  and  a  fraud  upon  creditors."  From 
Coppln  V.  Greeoleee,  38  Ohio  St.  275.  43  Am.  Rep. 
425,  we  quote  the  followlngr:  "The  doctrine  that 
corporations,  when  not  prohibited  by  their  char- 
ters, may  buy  and  sell  their  own  stocks.  Is  sup- 
ported by  a  line  of  authorities;  .  .  .  But  nsver- 
tbeless  we  think  the  decided  weight  of  authority, 
lK)th  in  Enfrland  and  in  the  United  States.  is»aflralnst 
the  existence  of  the  power,  unless  conferred  by 
express  grant  or  clear  implication.  .  .  .  It  is 
true,  however,  that  in  most  jurisdictions  where 
the  rifrht  of  a  corporation  to  tralfic  in  its  own 
stock  has  tieen  denied  an  exception  to  the  rule  has 
been  admitted  to  exist,  whereby  a  corporation  has 
been  allowcnl  to  take  Its  own  stock  in  satisfaction  of 
a  debt  due  to  it.  This  exception  is  supposed  to  rest 
on  a  necessity  which  arises  in  order  to  avoid  loss." 
If  a  corporation,  to  the  Injury  of  creditors,  can 
borrow  money  for  the  purchase  of  one  share 
of  Its  stock,  or  the  stock  held  by  one  member,  it 
can  borrow  money  with  which  to  purchase  the 
shares  of  all  its  members,  and  thus  destroy  its  verj' 
existence,  as  no  corporation  like  the  defendant  can 
have  an  existence  in  this  jurisdiction  without  stock 
and  without  stockholders.  The  doctrine  is  well  es- 
tablished that  a  purchase  of  shares  in  itself  by  a 
corporation  is  against  public  policy,  and  uUm  vires^ 
whenever  such  purchase  diminishes  lis  ability  to 
pay  its  debts,  or  lessens  the  security  of  its  cn'dli- 
ors.  German  ^v.  Bank  v.  Bank  of  Wulfekuhler, 
19  Kan.  60;  Gill  v.  Bails,  72  Mo.  424;  Barton  v.  Port 
Jackson  &  N.  F.  PI.  Road  Co.  17  Barb.  8»7;  Clapp  v. 
Peterson,  104  III.  38:  1  Spelling,  Priv.  Corp.  168.  and 
cases  there  cited.  By  confessing  judgments  when 
insolvent,  and  for  debts  incurred  In  the  purchase 
of  its  stock  without  authority,  and  in  favor  of  the 
defendants,  who  had  actual  knowledge  at  the  time 
of  loaning  the  money  that  the  same  was  to  be  thus 
used,  the  corporation  attempted  to  give  such  de- 
fendantaa  preference  over  other  creditors,  and  to 
defeat  the  collection  of  the  plaintiff's  claim,  which 
was  confessedly  valid  and  subsisting.  Without 
^ing  into  an  extended  discussion  concerning  the 
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powers  of  and  limitations  upon  corporations,  we 
are  satisfied  that  the  judgment  shoula  Be  sustained 
upon  the  broad  principles  of  Justice  and  equity, 
and  upon  the  doctrine  that  an  insolvent  corpora- 
tion is  without  power  to  prefer  its  creditors  in  cases 
like  the  present;  and,  in  our  opinion,  its  action  in 
that  regard  was  fraudulent  In  law,  and  inetfectual 
for  every  purpose. 

In  Ford  v.  Planklngton  Bank.  87  Wis.  370.  New- 
man, J.,  speaking  for  the  court,  savs:  *'The  law 
applicable  to  the  question  is  well  settled.  The  cor- 
poration. t)eing  only  a  fictitious  body,  can  act  only 
through  agents,  called  'directors.'  The  directors 
manage  the  business  for  the  stockholders.  .  .  . 
But  when  insolvency  of  the  corporation  happens, 
then  the  duty  and  function  of  the  directors  are 
changed.  Then  they  become  trustees,  for  the 
creditors  of  the  corporation,  of  all  the  corporate 
property  and  rights.  They  are  trustees  for  all  the 
creditors,  and  are  bound  to  preserve  and  admin- 
ister all  the  corporate  property  in  the  interest  im- 
partially of  all  the  corporate  creditors.  Being 
trustees  for  all  the  creditors,  rhey  are  incapable  of 
making  any  preference  of  their  own  claims,  or  of 
giving  preference  to  the  claims  of  any  creditor." 
While  the  defendant  Deyette  was  not  a  director  at 
the  time  the  judgment  was  confessed  in  his  favor, 
he  had  been  In  the  employ  of  the  corporation,  and 
had  actual  knowledge,  at  the  time  he  loaned  the 
money,  that  the  same  was  being  borrowed  for  the 
purpose  Qf  buying  the  stock  of  the  corporation; 
and,  in  the  al)6ence  of  a  finding  that  be  actually 
knew  that  the  written  consent  of  the  directors  had 
not  been  obtained  as  required  by  statute,  he  Is 
charged  with  a  knowledge  of  the  law  requtring 
such  consent,  and  is  presumed  to  have  known 
that  the  purchase  was  being  made  without  author- 
ity. In  any  event,  he  was  in  possession  of  sulTlcicnt 
facts  to  put  him  on  inquiry,  which,  if  prosecuted  In 
good  faith,  would  have  placed  him  In  full  posses- 
sion of  such  knowledge.  In  our  opinion,  the  judg- 
ment is  sustained  by  the  findings  of  fact,  and,  as 
the  judgments  of  defendants  as  confessed  by  the 
corporation  are  fraudulent  and  void  as  to  this 
plaintiff,  no  rights  can  exist  under  them  antagonls- 
tical  to  plaintiff,  and  the  judgment  of  the  trial  court 
la  affirmed. 
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of  said  corporation  was  an  illegal  preference 
as  against  the  creditors  of  said  corporation, 
and  that  the  relief  prayed  by  plaintiff  should 
be  granted  as  against  said  Lewis.  (5)  I  further 
find  as  to  the  judgment  of  the  defendant  Lewis 
that  as  to  the  sum  of  $514.60  it  i&  invalid  for 
the  reason  that,  as  to  said  amount,  the  consid- 
eration was  for  money  loaned  to  said  corpora- 
tion by  Lewis  for  the  illegal  purpose  of 
purchaslnir  stock  in  said  corporation.'  Judg- 
ment by  the  court  was  accordingly  entered  on 
motion  of  plaintiff's  counsel,  and  defendants 
Deyette  and  Lewis  appeal  therefrom." 

In  order  to  aflann  the  contention  of  appel- 
lants' counsel  and  disaffirm  our  former  con- 
clusion, we  must  adopt  and  proclaim  a  rule 
by  which  a  corporation  without  surplus  profits 
or  unemployed  capital  may,  in  contemplation 
of  insolvency,  borrow  money  with  which  to 
purchase  shares  in  itself,  and,  when  insol- 
vency occurs,  give  a  preference  to  the  persons 
from  whom  the  loan  was  made,  by  confess- 
ing judgments  in  their  favor  for  an  amount 
equal  to  the  corporate  assets,  at  a  time,  for  the 
purpose  of,  and  in  such  a  manner  that  the 
rights  and  claims  of  bona  fide  creditors  are 
entirely  defeated.  In  determining  the  rights 
of  these  parties,  rules  of  law  and  statutory 
provisions  bearing  upon  the  questions  pre- 
sented must  be  viewed  in  the  relation  that 
each  bears  to  the  other;  and  all  must  be  con- 
sidered with  reference  to  an  enlighteoed  pub- 
lic policy,  upon  which  is  based  a  strong 
and  wholesome  rule  of  law,  prohibiting  a  cor- 
poration from  distributing  its  capital  among 
shareholders  by  the  purchase  of  stock  in  itself 
to  the  inevitable  detriment  of  creditors.  As  ob- 
served by  Mr.  Thompson  in  the  second  volume 
of  his  receftt  Commentaries  on  the  Law  of  Cor- 
porations, at  pages  1555,  1556:  "Stringent  pre- 
cautions to  prevent  the  reduction  of  the  capital 
of  a  limited  company  without  due  notice  and 
judicial  sanction  would  be  idle  if  the  company 
might  purchase  its  own  shares  wholesale;  and, 
if  it  were  otherwise,  the  result  would  be  that 
the  shareholders  would  receive  back  the  money 
subscribed,  and  there  would  thus  pass  into 
their  pockets  what  before  existed  in  the  form 
of  cash  in  the  coffers  of  the  companv,  or  of 
buildinsrs.  machinery,  or  stock,  available  to 
meet  tlie  demands  of  their  creditors.  .  .  . 
The  purchaser  of  the  btock  must  be  one  who 
succeeds  to  a  liability,  distinct  from  and  in  ad- 
dition to  that  of  the  corporation."  Mr.  Spell- 
ing, after  conceding  that  the  foregoing  rule  is 
supported  by  the  irresistible  weight  of  author- 
ity, and  in  connection  with  a  suggestion  that 
he  can  see  no  valid  reason  why  shares  in  itself 
might  not  be  purchased  by  a  corporation,  pro- 
vided always  that  by  so  doing  its  capital  stock 
is  not  diminished  and  its  creditors  are  not  in- 
jured, states  the  rule  as  follows:  **A  purchase 
of  shares  in  itself  by  a  corporation  would  be 
7tltwi  tires  wherever  and  whenever  the  effect 
would  be  to  diminish  its  capital  and  lessen 
the  security  of  creditors."  1  Spelling,  Priv. 
Corp.  §  168.  Mr.  Morawetz  says  [§  112]  that 
"no  verbiage  can  disguise  the  fact  that  a  pur- 
chase by  a  corporation  of  shares  in  itself  really 
amounts  to  a  reduction  of  the  company's  as- 
sets. .  .  .  The  fact  that  such  n  transaction 
may  not  ncces.sarily  be  injurious  to  any  person 
is  not  a  sufficient  reason  for  supporting  it.     It 
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is  contrary  to  the  fundamental  agreement  of 
the  shareholders,  and  is  condemned  by  the 
plainest  dictates  of  sound  policy.  To  allow 
the  directors  to  exercise  such  a  power  would 
be  a  fruitful  source  of  unfairness,  mismanage- 
ment, and  corruption.  It  is  for  these  reasons 
that  a  shareholder  cannot  be  allowed  to  with- 
draw from  the  corporation  with  his  proportion- 
ate amount  of  capital,  either  by  a  release  and 
cancelation  before  the  shares  have  been  paid 
up,  or  by  a  purchase  of  the  shares  with  the 
company's  funds." 

Cases'almost  innumerable  are  cited  by  each 
author  in  support  of  the  foregoing  rule,  based 
upon  the  equitable  principle  that  the  assets  of 
a  corporation  are  a  trust  fund  for  its  creditor?, 
— a  doctrine  that  so  Completely  pervades  and 
enters  into  the  warp  and  woof  of  the  law  of 
corporations  that  no  literary  effort,  by  what- 
ever degree  of  legislative  sanction  or  judicial 
sagacity  aided,  can  destroy  the  immutable 
principles  of  justice  and  considerations  of  pul>- 
lic  policy  from  which  the  doctrine  emanates, 
and  upon  which  the  rule  is  based.  For  the 
reason  that  creditors  of  a  corporation  cannot, 
as  in  case  of  a  partnership,  ultimately  look  to 
those  who  constitute  the  membership  for  the 
payment  of  their  claim,  the  law  requires  cor- 
porations for  profit,  as  a  condition  precedent 
to  the  commencement  of  business,  and  for  the 
protection  and  security  of  creditors,  to  have 
capital  stock  and  shareholders,  and  to  hold 
that  they  may,  upon  the  sti'ength  of  their  cap- 
ital, incur  debts  in  the  prosecution  of  legiti- 
mate corporate  business,  and  then  destroy  their 
assets  and  the  credit  of  the  corporation  by  bor- 
rowing money  with  which  to  purchase  shares 
in  themselves,  apd  defeat  their  creditors  by 
confessing  preferred  judgments  in  favor  of 
those  who  had  loaned  the  money  with  a  knowl- 
edge of  the  purpose  for  which  it  was  to  be 
used,  would  be  to  sanction  a  fraud  and  judi- 
cially approve  a  vicious  species  of  legerdemain. 

Commencing  at  page  5115  of  the  fifth  vol- 
ume of  his  Commentaries,  Judge  Thdmpson 
approves  in  a  vigorous  manner  the  rule  adopted 
by  all  recent  text-writers,  which  asserts  and 
emphasizes  the  proposition  that  the  assets  of 
a  corporation  are  a  trust  fund  for  its  creditors; 
and,  after  stating  that  it  is  the  only  doctrine 
worthy  of  any  respect,  proceeds  to  discuss  at 
length  the  fallacy  by  which  courts  have  been 
led  to  hold  that  a  corporation  anticipating  in- 
solvency has  the  power  of  a  private  individual 
to  deal  with  its  assets,  and  under  like  circum- 
stances to  prefer  creditors;  and  at  page  5121  he 
concludes  his  observations  in  part  as  follows: 
"It  is  thus  perceived  that  the  courts  which 
have  adopted  the  doctrine  that  an  insolvent 
corporation  may  prefer  its  creditors  have 
jumped  at  the  conclusion  by  reasoning  that, 
in  the  absence  of  statutory  prohibitions,  a  cor- 
poration has  the  same  power  in  disposing  of 
its  property  that  an  individual  has.  But  in 
adopting  this  hasty  conclusion  they  have  over- 
looked the  fact  that  the  analogy  between  an 
insolvent  individual  and  an  insolvent  corpora- 
tion wholly  fails  in  this:  That,  althouirh  an  in- 
solvent individual  may  turn  over  his  property 
to  certain  of  his  creditors  whom  he  desires  to 
prefer,  and  may,  by  so  doing,  hinder  and  de- 
lay the  others,  yet  be  merely  hinders  and 
delays  them;  he  does  not,  by  that  act,  destroy 
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himself;  he  still  lives;  and  he  may,  and  often 
does,  get  on  his  feet  again,  and  acquire  prop- 
erty, and  discharge  his.  previous  obligations. 
But  when  a  corporation  becomes  insolvent, 
and  ceases  to  have  ihe  means  of  carrying  out 
the  objects  of  its  creation,  and  dispossesses 
itself  of  all  its  property,  it  destroys  itself,  and 
becomes  ipso  facto  fWssoWed,  and.  In  fact,  is  re- 
garded as  a  dissolved  corporation  for  many 
purposes  having  reference  to  the  rights  of 
creditors.  An  assignment  for  the  benefit  of 
creditors  is,  in  point  of  fact  and  experience,  an 
end  of  the  corporation;  and  to  this  statement 
there  is  not  one  exception  in  a  thousand  cases, 
as  every  lawyer  and  judge  knows.  The  cor- 
poration, after  such  a  catastrophe,  not  only  has 
nothing  more  for  its  unpreferred  creditors,  but 
it  never  will  have  anything  more  for  them. 
Its  act  of  exhausting  its  assets  in  preferring 
particular  creditors  deprives  the  others  of  all 
remedv,  unless  in  those  cases  where  the  law 
has  left  them  the  remedy  of  proceeding  against 
its  stockholders."  In  determining  whether  a 
corporation,  organized  for  the  purpose  of  deal- 
ing in  hardware  at  wholesale,  has  power  to 
borrow  money  with  which  to  traffic  in  its  own 
shares,  and  thereby  relieve  its  stockholders 
from  liability,  the  question  of  intenf  is  of  no 
importance,  when  the  inevitable  result  must 
bring  disaster  to  honest  creditors.  As  between 
them  and  the  money  loaner,  in  case  of  insol 
vency,  a  knowledge  of  the  purpose  for  which 
the  funds  were  borrowed  is  sufficient  to  at  least 
postpone  his  claim  until  they  have  been  paid 
in  full;  otherwise  it  would  be  a  popular 
scheme  for  a  corporation  to  incur  debts,  lim 
ited  in  extent  only  by  its  ability  to  engender 
confidence,  and  then,  in  contemplation  of  sui- 
cidal dissolution,  borrow  money  from  some 
trusted  friend,  with  which  to  purchase  its  en- 
tire stock,  upon  the  assurance  that  by  its  last  of- 
ficial act,  and  by  a  judgment  timely  confessed, 
the  proceeds  of  the  entire  assets  of  the  com- 
pany shall  be  turned  into  the  pockets  of  the 
man  who  loans  the  money  with  a  knowledge 
of  such  fraudulent  purpose,  and  to  the  exclu- 
sion of  honest  persons  who  extended  credit, 
believing  that  the  assets  of  a  corporation  are  a 
trust  fund  for  the  benefit  of  creditors.  A  cor- 
poration, as  such,  has  no  power,  under  the 
statute,  to  enter  into  any  obligation  or  contract 
except  such  as  are  necessary  and  essential  to 
the  transaction  of  the  ordinary  business  for  the 
prosecution  of  which  it  was  organized;  and  in 
recognition  of  the  irust-fund  doctrine  the  di 
rectors  are  expressly  prohibited  from  divert- 
ing, withdrawing,  or  paying  to  stockholders 
any  part  of  the  capital  stock,  and  are  in  their 
individual  and  private  capacity  made  jointly 
and  severally  liable  to  the  creditors  of  the 
corporation  to  the  full  amount  so  "divided, 
withdrawn,  paid  out,  or  reduced,  or  debt  con- 
tracted." Comp.  Laws,  §55  2917,  2928.  Sec- 
tion 2917  is  as  follows:  ''Unless  otherwise 
provided,  a  corporation  may  purchase,  hold, 
and  transfer  shares  of  its  own  stock,  from  its 
surplus  profits,  or  as  provided  in  the  article 
on  the  assessment  of  stocks,  or  by  the 
unanimous  consent  in  writing  of  all  its  stock 
holders,  in  such  manner  and  for  such  price 
or  consideration  as  the  said  stockholders 
may  nnanimously  decide  upon.**  Although 
by  enabling  a  corporation  to  purchase  shares 
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of  its  own  stock  from  its  surplus  profits  our 
legislature  has  to  that  extent  encroached  upon 
the  otherwise  invariable  rule  by  which  all  such 
traffic  is  prohibited,  the  foregoing  section,  con- 
strued, as  it  must  be,  with  other  statutory 
provisions  selating  to  the  same  subject,  is  not 
sufficient  to  empower  a  corporation,  through 
the  agency  of  its  directors,  to  * 'divide,  with- 
draw, or  pav  to  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock.'*  or  to  increase 
its'liability  by  borrowing  money  with  which 
to  purchase  shares  in  itself.  This  is  obvious, 
because  it  is  "otherwise  provided,"  and  be- 
cause the  power  is,  by  the  law  of  corporations, 
expressly  withheld  from  directors  and  officers 
as  sucli,  as  well  as  by  that  portion  of  section 
2917  which  authorizes  no  purchase  of  stock  in 
any  manner,  except  from  surplus  profits,  or  by 
virtue  of  the  law  of  assessment,  unless  the  pur- 
chase be  made  by  and  through  the  unanimous 
consent  and  united  individual  action  of  all  the 
stockholders,  evidenced  by  a  stipulation  in 
writing,  signed  by  every  member  and  specify- 
ing the  consideration  to  be  paid,  and  the  man- 
ner of  and  the  means  by  which  the  purchase  is 
to  be  effected.  Without  such  written  consent, 
the  corporation  cannot  be  bound:  and  in  the 
total  absence  of  express  or  implied  power  to 
borrow  money  with  which  to  purchase  shares 
in  itself,  and  in  the  face  of  the  fact  that  the 
loaners  thereof  had  actual  knowledge  of  the 
extraordinary  use  to  which  the  funds  were  to 
be  applied,  their  claims  are  ultra  vires,  and 
must  not  be  asserted  to  the  detriment  of  cred- 
itors. C/ietracla  Lime  Works  v.  Dismukes^  87 
Ala.  344,  5L.  R.  A.  100.  Actual  notice  on 
the  part  of  one  who  loans  money  to  a  mercan- 
tile corporation  that  the  funds  so  loaned  are  to 
he  used  for  the  purchase  of  stock  in  itself  is 
sufficient  to  charge  him  with  knowledge  that 
such  an  unauthorized  act  works  an  immediate 
fraud  upon  creditors,  and  is  therefore  against 
public  policy,  and  prohibited  by  the  law  of  the 
land.  These  promissory  notes  upon  which  the 
Deyette  and  Lewis  judgments  were  confessed, 
being  ultra  vires  because  the  corporation  was, 
under  the  circumstances,  powerless  to  make 
them,  it  follows,  of  course,  that  the  judgments 
were  void  to  the  extent  of  the  money  loaned 
for  a  purpose  beyond  the  scope  and  object  for 
which  the  corporation  was  created.  Currier 
V.  fjehanon  Slate  Co.  56  N.  H.  262;  Richardson 
V.  Sibley,  11  Allen,  65,  87  Am.  Dec.  700; 
Pearce  v.  Madison  &  I.  B.  Co.  62  U.  S.  21 
How.  441,  16  L.  ed.  184;  Pennsylvania  R.  Co. 
V.  Keokuk  dh  II  Bridge  Co.  131  U.  S.  871,  83  L. 
ed.  157. 

We  are  fully  aware  that  numerous  cases 
may  be  found  in  which  judges,  though  stand- 
ing upon  an  eminence,  have  been  unable  to 
observe  or  unwilling  to  concede  that  the  assets 
of  an  insolvent  corporation  are  a  trust  fund  for 
the  benefit  of  all  bona  fide  creditors,  none  of 
whom,  at  the  hands  of  a  corporation,  are  en- 
titled to  a  preference;  but  a  careful  research 
discloses  no  case  which  goes  to  the  extent  of 
holding  that  a  corporation  apparently  in  fail- 
ing circumstances  can  borrow  money  with 
which  to  purchase  shares  in  itself,  and  give  to 
the  persons  from  whom  the  money  is  borrowed 
a  preference  over  all  other  creditors.  Mani- 
festly, a  transaction  so  inconsistent  with  every 
consideration  of  common  honesty  and  public 
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policy,  and  so  disastrous  to  the  credit  of  cor- 
porations, as  well  as  to  the  rights  of  those  with 
whom  they  transact  business,  cannot  receive 
the  stamp  of  judicial  approval.  Adhering 
substantially  to  the  views  expressed  in  our  for- 
mer opinion,  the  judgment  of  the  trial  court  is 
affirmed. 

Kellam,  J.,  dissentins:: 

I  feel  compelled  to  dissent  from  the  con- 
clusions of  the  court  upon  the  main  prop- 
ositions discussed  in  the  foregoing  opinion. 
It  is  always  a  matter  of  interest  to  the  gen- 
eral student  of  the  law  to  know  the  views 
of  eminent  tcvt-writers  upon  any  legal  ques- 
tion, but  it  must  always  be  a  matter  of  more 
particular  interest  to  a  court  to  know  what 
Us  own  legislature  has  made  and  estab- 
lished as  the  law  of  that  jurisdiction;  and 
so,  when  I  find  that  the  statute  law  of  this 
state  expressly  allows  a  corruption  to  purchase 
shares  of  its  own  stock  (Comp.  Laws.  55  2917), 
I  conclude  that  the  wisdom  or  unwisdom  of 
such  policy  is  not  a  question  for  discussion  or 
settlement  by  the  courts  of  this  state.  At  all 
events,  it  is  gratifying  to  know  that,  however 
bad  the  law  may  be,  or  however  vicious  its 
policy,  it  is  not  original  with  a  Dakota  legisla- 
ture. It  is  the  law  of  many  of  the  states  It 
was  broadly  declared  as  a  general  rule  of  law 
in  the  Field  Commission  Code;  and  in  Colum- 
bus City  Bank  v.  Bruce,  17  N.  Y.  507,  Judge 
Selden  said:  *'I  am  not  aware  of  any  common- 
law  principle  which  forbids  it.'*  Be  that  as  it 
may,  our  statute  says  that  it  may  be  done,  and 
it  does  not  seem  to  me  allowable  for  this  court 
to  say  that  what  the  statute  authorizes  is  con- 
trary to  the  policy  of  the  law. 

I  think,  too,  that  the  argument  of  the  opin- 
ion is  predicated  almost  entirel}'  upon  assumed 
premises,  to  wit.  that  the  corporation  was  in- 
solvent, or  in  contemplation  of  insolvency, 
when  it  borrowed  the  money  with  which  to 
buy  this  stock.  The  only  finding  is  that  it 
was  insolvent  when  it  confessed  these  judg- 
ments, nearly  four  months  afterwards.  For 
aught  that  appears  in  the  record,  its  then  in- 
solvency may  have  resulted  from  causes  en 
tirely  occurring  after  the  money  was  so  bor- 
rowed, and  that  at  the  time  of  the  loan  both 
borrower  and  lender  may  not  only  have 
thought,  but  known,  that  It  was  in  a  solvent 
and  prosperous  condition,  and  even  that  it  then 
had  *  surplus  profits"  equal  to  the  amount 
used  in  the  purchase  of  this  stock.  I  do  not 
suppose  that  the  fact  that  the  corporation  bor- 
rowed money  would  prove  that  it  did  not  at 
the  time  of  such  borrowinc  have  surplus  prof- 
its, for  such  profits  woula  not  necessarily  be 
in  money  on  hand.  A  condition  or  relation 
shown  to* exist  will  be  presumed  to  continue, 
but  the  presumption  does  not  also  reach  back- 
ward. I  think,  therefore,  that  there  is  no  war 
rant  in  the  findings  for  treating  the  corporation 
as  insolvent  when  the  loan  was  made,  but  that 
the  same  is  purely  an  assumption. 

If  this  case  is  rightly  decided  upon  the  facts 
found,  it  is  because  a  note  given  by  a  perfectly 
solvent  corporation,  for  money  borrowed  to 
purchase  shares  of  its  stock,  the  purpose  being 
known  to  the  lender,  is  invalid  and  unenforce 
able  unless  the  subsequent  purchase  of  such 
stock  is  made  by  the  corporation  under  the  con- 
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ditions  named  in  the  statute,  or  else  that  such 
note,  good  when  made,  becomes  invalid  by  the 
subsequent  insolvency  of  the  corporation. 
The  last  proposition  seems  utterly  indefensible. 
It  cannot  be  that  a  note,  valid  when  made,  be- 
comes invalid  by  a  change  in  the  financial  con- 
dition of  its  maker.  If  it  is  the  intention  of 
the  court  to  rest  its  decision  upon  the  first 
proposition,  I  am  unable  to  understand  how 
it  can  so  confidently  reach  the  conclusion  it 
announces,  without  at  least  some  consideration 
of  the  question  whether  Deyette's  knowledge 
of  the  purpose  for  which  the  money  was  bor- 
rowed would  invalidate  his  note.  There  is  cer- 
tainly a  very  respectable,  not  to  say  formidable, 
line  of  authorities  firmly  holding  that  money 
loaned  to  a  corporation  for  a  confessedly  ultra 
viirM  purpose  is  recoverable,  although  the 
lender  knew  that  the  money  was  to  be  so  used. 
Some  of  these  cases  are  collected  in  27  Am.  & 
Eng.  Enc.  Law,  under  head  of  Ultra  Vires. 
Ex  parte  Credit  Foncier,  L.  R.  7  Ch.  161,  would 
seem  from  the  general  statement  of  facts,  to 
be  much  like  the  case  now  in  hand.  Com- 
pany A  loaned  money  to  Company  B.  "Com- 
pany B  had  authority  to  borrow  money,  but 
not  to  buy  up  their  own  shares.  Both  compa- 
nies wer^  subsequently  wound  up.  It  was 
held  that  Company  B  was  not  affected  by  no- 
tice of  any  illegality  in  the  purpose  to  which 
the  money  borrowed  was  to  be  applied,  and 
that  it  was  consequently  entitled  to  prove 
against  the  estate  of  Company  A  under  the 
winding  up."  As  this  question  is  not  discussed 
in  the  majority  opinion,  I  only  refer  to  it  here 
so  that  I  may  not  be  understood  as  assenting 
to  the  view  which  the  court  seems  to  have 
adopted  without  discussion. 

In  determining  the  rights  of  the  parties  re- 
spectively upon  the  facts  found  in  this  case, 
the  first  question  would  seem  to  be.  Did  the 
transaction  of  January  20  create  a  legal  and 
enforceable  claim  in  favor  of  Deyette  against 
the  hardware  company  for  the  repayment 
of  the  money  so  loaned.'  Respondent  claims, 
and  this  court  holds,  that  it  did  not,  because 
the  money  was  advanced  knowing  it  was  to  be 
usied  for  an  illegal  purpose,  to  wit,  the  purchase 
by  the  company  of  the  Trask  stock.  The  pur- 
chase of  the  stock,  however,  was  not  necessarily 
illegal.  It  would  be  illegal  if  the  stockholders 
all  consented  in  writing.  Comp.  Laws,  ^  2917. 
It  is  found  that  such  consent  was  not  obtained 
It  is  not  found  that  Deyette  knew  or  had 
notice  that  it  was  not  obtained.  Was  it  re- 
quired of  him,  in  order  to  make  his  loan 
valid,  to  know  or  see  to  it  that  the  purchase  of 
the  stock  was  made  under  such  conditions  as 
would  make  it  a  permissible  and  lethal  transac- 
tion? The  money  was  loaned  to  accomplish  a 
purpose  that  might  be  legal  or  it  might  be  ille- 
gal, depending  upon  conditions  not  connected 
with  the  loaning  of  the  money,  but  with  the 
purchase  of  the  stock.  There  are  many  cases 
holding  that  contracts  made  to  actively  aid  in 
the  violation  of  the  law  are  unenforceable,  and 
that  money  advanced  and  used  for  such  a  pur- 
pose cannot  be  recovered.  The  cases  go  upon 
the  ground  of  guilty  knowledge  upon  the  part 
of  the  lender,  making  him  in  pari  delicto  with 
the  immediate  perpetrator  of  the  wrong.  But 
here  there  was  no  guilty  knowledge  on  the  part 
of  Deyette,  unless  the  law  imputes  it  from  the 
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ffacts  proved.  It  was  not  found  that  he  loaned 
the  money  for  the  purpose  of,  or  knowing  that 
it  was  to  be  used  for,  buving  this  stock  under 
unlawful  conditions.  All  that  the  proved  facts 
-show  upon  this  point  is  that  he  loaned  the 
money  to  the  company  for  the  purpose  of,  and 
to  be  used  in,  buying  this  stock,  and  that  be 
<iid  not  know  that  tlie  consent  of  the  stock- 
holders had  been  or  would  be  obtained,  so  as 
to  make  the  purchase  permissible,  and  such 
use  of  the  money  loaned  lawful.  Respondent 
-contends,  and  our  former  opinion  favors  the 
thought,  that  as.  under  ordinary  conditions 
and  generally,  the  purchase  of  the  stock  would 
be  in  violation  of  the  law,  it  was  incumbent  on 
Deyette  to  know;  that  tlie  conditions  existed 
which  would  make  the  purchase  allowable 
tinder  the  law.  I  think  this  is  going  too  far. 
It  is,  in  effect,  presuming  guilt  from  facts 
which  are  entirely  consistent  with  innocence. 
The  law  punishes  the  lender  by  denying  to  him 
the  right  to  enforce  repayment,  because  he  has 
inowingljr  participated  in  and  willingly  aided 
the  violation  of  the  law.  If,  as  is  found  in  this 
case,  this  money  was  borrowed  for  the  pur- 
pose of  buying  this  stock,  the  borrowing  pre- 
ceded the  actual  purchase;  and,  if  any  pre- 
sumption is  charged  against  or  credited  to 
Deyette,  it  ought  to  be  that  the  company 
would  proceed  in  a  lawful  manner  in  effecting 
the  purchase.  Suppose  the  traffic  in  intoxicat- 
ing liquors  is  generally  prohibited  by  law,  and 
is  only  legal  when  the  party  so  trafficking  has 
first  obtained  a  license  therefor.  A  applies  to  a 
bank  for  a  loan  of  money  to  enable  him  to  put 
in  a  btock  of  liquor  for  sale,  and  the  bank 
makes  the  loan  knowing  the  money  is  to  be 
used  for  that  purpose,  is  it  therefore  to  be 
charged  with  the  presumption  that  A  intended 
to  engage  in  an  illicit  trade,  instead  of  that  he 
would  do  what  was  necessary  to  make  his 
business  lei;al?  It  is  against  the  policy  of  the 
«taie  as  announced  in  its  Constitution  (art.  17, 
^  7)  for  a  corporation  "totake  or  hold  any  real 
■estate,  except  such  as  may  be  necessary  and 
proper  for  its  legitimate  business."  A  bank 
or  other  party  loans  money  to  a  corporation, 
knowing  that  it  is  to  be  used  in  the  purchase 
of  real  estate.  Must  the  loan  contract  be  pre- 
sumed to  be  invalid  until  the  lender  establishes 
affirmatively  that  the  real  estate  so  purchased 
was  actually  ''necessary  and  proper"  for  the 
legitimate  business  of  the  corporation?  There 
may  be  authorities  so  holding,  but  I  have  found 
none.  The  rule  is  that,  the  corporation  prov- 
ing authority  to  borrow  money,  it  will  be  pre- 
sumed that  it  did  it  legitimately,  and  in  the 
exercise  of  its  corporate  powers.  4  Am.  & 
Eug.  Enc.  Law,  p.  222.  It  would  seem  a  freak 
in  logic  to  say  that  after  a  thing  is  done  it 
will  be  presumed  that  it  was  done  regularly, 
but,  that  before  it  is  done  it  must  be  presumed 
that  it  will  be  done  irregularly.  The  loan 
contract  was  valid  or  invalid  when  made.  If 
invalid,  it  was  because  of  some  knowledge,  ac- 
tual or  imputed,  upon  the  part  of  the  lender, 
that  he  was  aiding  and  participating  in  a  vio- 
lation of  the  law.  Such  knowledge  is  the  very 
essence  of  his  wrong,  and  ought  in  some  way 
to  be  reasonably  proved,  rather  than  presumeci, 
and  that,  too,  against  the  established  presump- 
tion that  men  will  not  ordinarilv  do  unlawful 
things.  The  presumption  applies  as  well  in 
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civil  as  in  criminal  matters.  It  will  never  be 
presumed  that  the  law  has  been  or  will  be  vio- 
lated, but  the  contrary  will  be  presumed.  19 
Am.  &  Eng.  Enc.  Law,  p.  42.  If  this  is  a  safe 
presumption  for  courts  to  rest  their  judgments 
upon,  it  ought  to  be  safe  for  individuals  to  act 
upon.  Suppose  in  a  proper  judicial  proceed- 
ing complaint  were  made  that  this  company 
was  about  to  purchase  shares  of  its  own  stock. 
Would  not  the  court  of  whom  relief  was  asked 
say  at  once  it  may  legally  do  so  under  certain 
conditions,  and  it  cannot  be  presumed  against 
it  that  it  will  do  it  illegally?  If  a  court  will 
presume  in  its  favor  that  it  will  act  within  the 
law,  is  there  any  good  reason  why  a  stranger 
dealing  with  it  may  not  indulge  the  same  pre- 
sumption? 

The  findings  in  this  case  are  entirely  consist- 
ent with  absolute  moral  and  legal  innocence  on 
the  part  of  Deyette:  entirely  consistent  with  an 
honest  belief  on  his  part,  when  he  loaned  the 
money,  that  the  consent  of  the  stockholders 
had  been  or  would  be  obtained.  And  a  sim- 
ple finding  that  it  was  not  obtained  is  c^uite  in- 
sufficient, in  my  judgment,  to  charge  him  with 
a  knowledge  that  the  law  was  to  be  violated  in 
the  purchase  of  the  stock.  In  his  argument  re- 
spondent assumes  that  Deyette  was  in  the  em- 
ploy of  the  company,  and  must  have  had 
knowledge  of  what  was  and  was  not  done,  and 
therefore  should  be  held  to  know  that  the  Trask 
stock  was  bought  without  the  consent  of  the 
stockholders  being  first  obtained.  There  is 
nothing  in  the  record  showing  that  he  had  any 
relations  with  the  company  except  that  of 
creditor  on  account  of  this  loan,  except  that 
included  in  the  judgment  confessed  was  $184 
for  work  and  labor.  In  what  capacity  this 
was  performed  is  not  shown  or  suggested.  He 
might  have  l)een  aclerk  in  the  store,  with  some 
knowledge  of  its  business  and  financial  condi- 
tion, or  he  might  have  been  a  drayman  or  la- 
borer outside,  with  no  knowledge  of  its  affairs. 
We  cannot  presume  either.  We  must  get  the 
facts  from  the  record,  and  not  from  the  briefs 
of  counsel.  I  am  unable  to  discover  anything 
in  the  findings  that  militates  against  the  valid- 
ity of  Deyette's  claim.  Placing  this  conclu- 
sion upon  the  ground  that  no  guilty  knowledge 
is  found  upon  his  part,  furnishes  an  additional 
reason  why  it  is  unnecessary  for  me  to  discuss 
the  mooted  question  of  whether  knowledge 
alone,  if  he  had  had  it,  that  the  stock  was  to 
be  bought  in  violation  of  law,  would,  without 
participation  by  him  in  the  unlawful  transac- 
tion, other  than  loaning  the  money,  be  suffi- 
cient to  render  his  loan  contract  invalid  and 
unenforceable;  and  as,  in  the  view  I  take  of 
this  case,  this  question  is  not  involved,  I  re- 
serve the  expression  of  any  opinion  for  future 
examination  when  presented.  It  follows  that 
in  my  opinion  the  Deyette  judgment  in  respect 
to  its  consideration  was  good  and  valid.  This 
was  the  very  question  upon  which  the  case 
turned  in  the  trial  court.  It  held  the  judgment 
invalid  because  the  consideration  was  invalid. 
This  is  evident,  not  only  from  its  conclusion  of 
law  upon  this  point,  but  from  the  fact  that  it 
held  the  judgment  good  as  to  the  claim  for 
services. 

In  our  former  opinion,  now  adhered  to  by  a 
majority  of  the  court,  we  went  further,  and 
said  that  the  judgment  ought  not  to  be  enforced, 
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because  it  was  an  eflfort  on  the  part  of  an  in- 
solvent corporation  to  prefer  Deyette  as  a  cred- 
itor, and  that  an  insolvent  corporation  could 
not  do  this.  The  same  cause  and  the  same  rea- 
son would  condemn  the  entire  judgment,  as 
well  for  services  as  for  money  loaned ;  but  upon 
further  reflection  and  a  more  thorough  exam- 
ination of  the  question  I  am  unable  to  concur 
in  the  opinion  that  a  corporation,  by  becoming 
insolvent  merely,  ipso  facto  loses  its  right  to 
pay  or  secure  one  creditor  in  preference  to  an- 
other. We  have  declared  the  right  of  an  in- 
dividual debtor  to  make  such  preferences. 
Sandmch  Mfg.  Co.  v.  Ma^  (S.  D.)  24  L.  R.  A. 
524.  We  said  the  right  of  a  debtor  to  prefer 
one  creditor  over  another  was  guaranteed  to 
him  by  the  express  words  of  the  statute.  Sec 
tion  4654.  A  corporation  or  a  partnership  be 
comes  a  debtor  under  the  same  circumstances 
as  an  individual.  If  the  so  called  '*  trust  fund 
doctrine  '*  will  prevent  a  corporation  debtor 
from  so  preferring  one  creditor  to  another,  I 
am  unable  to  see  why  it  should  not  have  the 
same  effect,  and  for  the  same  reason,  in  case 
of  a  partnership.  A  corporation  becomes  in- 
solvent just  when  the  partnership  or  the  indi- 
vidual becomes  so, — when  it  is  unable  to  pay 
its  debts  from  its  own  means  as  they  become 
due.  Comp.  Laws,  $^  4661.  Is  it  well,  then, 
unless  required  by  prevailing  authority,  to 
adopt  the  rule  that  a  private  corporation,  un- 
able to  meet  its  debts  as  they  mature,  has  no 
right  to  pay  one  creditor  until  or  more  than  it 
pays  all  others?  It  is  often  said  in  the  books 
that  the  assets  of  an  insolvent  corporation  are 
a  trust  fund  for  the  payment  of  its  debts,  but 
this  is  also  true  of  a  partnership,  and  really  of 
an  individual;  and  for  the  same  reason.  Pom- 
eroy  says  this  doctrine  of  trust  is  just  as  appli- 
cable to  a  partnership  and  its  assets  as  to  a  cor- 
poration and  its  assets,  and  that  in  either  case 
the  relation  can  only  be  so  named  by  way  of 
**analogy  or  metaphor."  He  further  says:  "It 
is  plain  that  no  constructive  trust  can  arise  in 
favor  of  the  creditors  unless  the  partners  or 
directors,  through  fraud  or  a  breach  of  fidu- 
ciary duty,  wrongfully  appropriate  the  prop- 
erty and  acquire  the  legal  title  to  it  in  their 
own  names,  and  thus  place  it  beyond  the  reach 
of  creditors  through  ordinary  legal  means." 
2  Pom.  Eq.  Jur.  g  1046.  If  the  rule  of  disabil- 
ity applies  to  an  insolvent  corporation  on  the 
ground  of  its  trust  relations  to  its  assets,  it 
would  seem  that  it  should  also  apply  to  an  in 
solvent  partnership;  but  in  SandiDtcK  Mfg.  Co. 
V.  MaXy  supra,  we  sustained  the  right  oif  Max 
&  Baisch,  an  insolvent  partnership,  to  make 
such  preferences.  I  cannot  see  why,  in  the 
case  either  of  a  corporation  or  a  partnership, 
the  mere  fact  of  insolvency,  without  more, 
should  of  itself  change  the  character  of  what 
was  the  absolute  property  of  the  corporation 
or  partnership  into  trust  funds.  Insolvency 
creates  a  condition  which  justifies  a  court  with 
equity  powers  in  laying  hold  of  assets,  and 
then  so  treating  and  disposing  of  them.  While 
the  assets  remain  undisturbed  in  the  hands  of 
the  corporation  or  partnership,  solvent  or  in- 
solvent, it  owns  and  may  dispose  of  them  as 
an  individual  owner  may,  in  any  manner  not 
fraudulent  as  to  its  creditors,  including  stock- 
holders in  case  of  a  corporation:  Nearly  all 
commercial  credit  is  given  to  the  individual,  I 
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the  partnership,  or  the  corporation  on  the 
strength  of  its  own  assets,  and  in  reliance  upon 
a  prudent  management  and  an  honest  appro- 
priation of  them  to  the  payment  of  its  debts. 
In  this  sense  the  property  of  every  debtor  is  a 
trust  fund,  with  himself  as  trustee,  for  the  pay- 
ment of  his  debts.  It  is  no  more  so  simply  be- 
cause the  debtor  is  a  corporation,  so  long  as  it 
continues  its  active  functions  as  such,  and  re- 
tains absolute  control  of  its  property.  At  no 
time  does  the  trust  attach  to  the  property  be- 
cause it  belongs  to  a  corporation;  but  when  the 
corporation  becomes  insolvent  and  unable  to 
continue  its  active  life  it  is  so  far  civilly  dead 
that  its  assets  become  subject  to  the  administra- 
tion of  the  courts.  From  that  time  on  the  assets 
coming  into  the  hands  of  the  court  are  treated 
as  a  trust  fund  for  the  benefit  of  creditors  and 
stockholders,  for  they  then  constitute  an  estate 
to  be  administered.  In  Graham  v.  La  Crosse  <t 
M.  R.  Co.  102  U.  S.  148,  26  L.  ed.  106,  the  learned 
Judge  Bradley  said:  ''When  a  corporation  be- 
comes insolvent,  it  is  so  far  civilly  dead  that 
its  property  may  be  administered*^  as  a  trust 
fund  for  the  benefit  of  its  stockholders  ami 
creditors.  A  court  of  equity,  at  the  instance 
of  the  proper  parties,  will  then  make  those 
funds  trust  funds,  which,  in  other  circum- 
stances, are  as  much  the  absolute  property  of 
the  corporation  as  any  man's  property  is  his."^ 
This  trust  doctrine,  as  applied  to  the  asseta 
of  corporations,  solvent  and  insolvent,  was  fully 
discussed  by  Judge  Brewer  in  HoUinsy.  Brier- 
field  Coal  &  I.  Co.  150  U.  S.  371,  37  L.  ed.  1118, 
and  the  construction  of  the  court  is  thus  stated 
iti  the  headnote  in  14  Sup.  Ct.  127:  *'The  ex- 
pression, often  used,  that  the  property  of  a  cor- 
poration constitutes  a  'trust  fund'  for  its  creti- 
itors,  only  means  that  when  the  corporation  is 
insolvent,  and  a  court  of  equity  has  possession 
of  its  assets  for  administration,  such  assets 
must  be  appropriated  to  the  payment  of  its 
debts  before  any  distribution  to  the  stock- 
holders: but  as  between  a  corporation  itself 
and  its  creditors,  the  former  does  not  hold  its 
property  in  trust,  or  subject  to  a  lien  in  favor 
of  the  creditors,  in  any  other  sense  than  does 
an  individual  debtor."  In  Van  Alstyne  v.  Cook^ 
25  N.  y.  489,  the  court,  in  speaking  of  the  as- 
sets of  an  insolvent,  limited  partnership,  said: 
**They  are  trust  funds  when  the  courts  of 
equity  are  properly  appealed  to  in  behalf  of  the 
partners,  or  any  partner  or  creditor,  to  protect 
and  distribute  the  same  upon  equitable  prin- 
ciples, and  on  such  application  assert  the  con- 
trol over  them.  They  are  not  trust  funds  in 
the  hands  of  the  partners  anv  more  than  ordi- 
nary partnership  property."  The  supreme  court 
of  Illinois  declares  the  same  doctrine  in  Rose- 
hooin  V.  Whittaker.  132  111.  81:  "  The  mere  in- 
solvency of  a  corporation  cannot  have  the  effect 
of  depriving  creditors  of  their  legal  remedies, 
but  they  are  at  liberty,  notwithstanding  the  in- 
solvency, to  sue  the  corporation  in  an  action 
at  law,  and  by  means  of  such  proceeding  es- 
tablish a  specific  lien  upon  the  property  seized 
by  attachment  or  execution.  Such  lien,  when 
perfected,  will  doubtless  entitle  the  creditor  ac- 
quiring it  to  a  preference  over  other  unsecured 
creditors.  After  the  aid  of  a  court  of  equity 
has  been  invoked,  and  that  court  has  taken 
the  assets  of  the  insolvent  into  its  hands,  its 
jurisdiction  becomes  necessarily  exclusive;  and 
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it  will  proceed,  in  admiDlstering  the  insolvent 
estate,  upon  the  maxim  that  equality  is  equity." 
See  also  the  later  case  of  Petej'son  v.  Brabrook 
Tailoring  Co.  150  111.  290.  In  Town  v.  Bank 
of  Biver  Raisin,  2  Dougl.  (Mich.)  580,  it  was 
held  that  a  corporation  has  the  same  right  to 
prefer  one  creditor  over  another  that  an  indi- 
vidual has.  This  was  followed  in  Kendall  v. 
Bishop,  76  Mich.  634,  and  again  in  the  recent 
case  of  Bank  of  Montreal  v.  J.  E.  Potts  Salt  & 
L,  Co,  90  Mich.  346,  where  it  was  held  that  ''a 
corporation  may,  in  the  absence  of  legislative 
restriction,  deal  with  its  property  precisely  as 
an  individual  may,  find  may  prefer  one  cred- 
itor ove'r  another;  and  hence  that  the  assets  do 
not  become  a  trust  fund  for  pro  rata  distribu- 
tion among  all  its  creditors,  until  such  time  as 
steps  are  taken  under  the  *  winding-up  act.' " 
This  "trust  fund"  doctrine  is  luminouslv  dis 
cussed  by  Judge  Mitchell  in  Hospes  v.  fiorth- 
western  Mfg.  &  Car.  Co.  48  Minn.  174, 15  L.  U.  A. 
470,  who  demonstrates  that,  unless  prohibited  by 
statute,  an  insolvent  corporation  has  the  same 
right  as  an  individual  to  prefer  creditors,  and 
that  there  is  no  solid  foundation  for  the  doc- 
trine that  the  insolvency  of  a  corporation  has 
the  effect  of  converting  its  assets  into  a  * 'trust 
fund,"  in  any  proper  sense  of  that  term.  In 
Ang.  &  A.  Corp.  843,  it  is  laid  down  as  an  un- 
qualified proposition  of  law  that  **the  mere 
insolvency  of  a  corporation  neither  impairs  its 
power  to  manage  its  affairs  nor  converts  its 
property  into  a  trust  fund  for  the  benefit  of 
Its  creditors."  Almost  precisely  the  same  thing 
was  said  in  Catlin  v.  Eagle  Bank,  6  Conn.  233, 
and  reiterated  by  the  same  court  in  Pondville 
Co.  V.  Clark,  25  Conn.  97.  In  the  former  case 
the  court  discussed  the  question  at  great  length. 
In  the  course  of  its  opinion,  it  says:  '*  The  cases 
of  an  individual  and  of  a  corporation  in  the 
matter  under  discussion,  it  appears  to  me,  are 
not  merely  analogous,  but  identical,  and  I  dis- 
cern no  reason  for  the  slightest  difference  be- 
tween them.  .  .  .  The  insolvent  banking 
corporation  is  just  as  much  a  trustee  of  the 
creditors,  and  no  more,  as  the  insolvent  indi- 
vidual is  the  trustee  of  his  creditors." 

The  same  doctrine  as  to  when  the  assets  of 
an  insolvent  corporation  become  trust  funds 
was  declared  by  the  supreme  court  of  Missouri 
in  La  Grange  Butter  Tub  Co.  v.  National 
Bank  of  Commerce,  122  Mo.  154.  The  court 
said:  **  In  case  of  an  insolvent  corporation,  a 
court  of  equity  will  make  distribution  of  the 
corporation  assets  pro  rata  among  the  corpo 
ration  creditors,  and  to  that  end  will  regard  the 
corporation  property  as  a  trust  fund.  It  is  in 
this  sense,  and  upon  this  principle,  that  the  as 
sets  are  trust  funds.  They  are  trust  funds 
when  a  court  of  equity  is  appealed  to  in  behalf 
of  any  member  of  the  corporation  or  creditor 
to  protect  and  distribute  the  assets  upon  equi- 
table principles."  And  again,  in  Alberger  v. 
National  Bank  of  Commerce,  123  Mo.  813, 
Judge  Barclay,  in  speaking  of  the  notion  that 
insolvency  transforms  the  assets  of  a  corpora- 
tion into  a  trust  fund,  said :  **  This  theory  seems 
to  have  a  singular  fascination  to  some  learned 
jurists,  but,  in  our  opinion,  it  is  wholly  unten- 
able as  applied  to  the  facts  of  such  a  case  as 
that  before  us,  under  the  law  of  Missouri;" 
and,  after  a  very  thorough  and  instructive  dis- 
cu^on  of  the  question,  he  concludes  that  **the 
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creditor  of  a  corporation  has  the  same  right  to 
secure,  by  superior  diligence  or  persistency, 
and  to  retain,  a  preference  for  his  claim  against 
a  private  corporation,  that  he  would  have  were 
his  debtor  an  individual  engaged  in  the  same 
line  of  business,  provided,  always,  that  the 
transaction  is  honest, — that  is  to  say,  not  a  mere 
cover  to  a  purpose  to  hinder,  delay,  or  defraud 
other  creditors  of  the  failing  debtor."  Such  is 
also  the  declared  law  in  New  Jersey.  In  Wil- 
kinson V.  Bauerle,  41  N.  J.  Eq.  640.  the  court 
said:  '*If  there  be  no  legislative  prohibition 
against  the  transfer  of  corporate  property  or  its 
use  in  preferring  creditors  after  insolvency,  no- 
reasons  can  be  given  why  such  transaction 
should  be  invalidated,  which  would  not  also  in- 
validate the  like  transactions  of  individuals. 
Both  reason  and  authority  establish  the  propo- 
sition that  a  corporation  may  sell  and  transfer 
its  property,  and  may  prefer  its  creditors  al- 
though it  is  insolvent,  unless  such  conduct 
is  prohibited  by  law."  The  supreme  court 
of  Arkansas  in  the  recent  case  of  Worthen  v. 
Grifflth,  59  Ark.  562,  holds  the  same  way,  and 
that  **it  is  only  when  a  court  of  equity,  at  the 
instance  of  a  proper  party,  and  in  a  proper 
proceeding,  has  taken  possession  of  the*  assets 
of  an  insolvent  corporation,  that  its  assets  may 
in  this  state  be  properly  said  to  be  a  trust  fund 
for  its  creditors."  The  same  question  as  to  the 
right  of  an  insolvent  corporation  to  make  pref- 
erences was  before  the  court  in  Gould  v.  Little 
Rock,  M.  R.  db  T.  R.  Co.  52  Fed.  Rep.  680. 
Judge  Caldwell  said  that  it  was  the  settled 
law  in  Arkansas — ^from  which  state  the  case 
came— that  it  might  lawfully  do  so,  and  added 
this  significant  statement:  **The  established 
rule  in  that  state  is  in  harmony  with  the  gen- 
eral, though  not  quite  uniform,  current  of  au- 
thorities m  this  country  on  the  question." 
After  referring  to  a  large  number  of  supporting 
authorities,  he  adds:  **The  cases  which  hold 
the  contrary  doctrine  are  bottomed  on  the  er- 
roneous theory  that  the  insolvency  of  a  corpo- 
ration in  effect  dissolves  it,  and  makes  the 
directors  mere  trustees  to  distribute  its  assets 
ratably  among  its  creditors.  It  is  undoubt- 
edly true  that  the  property  of  a  corporation  is, 
in  one  sense,  a  trust  fund  for  the  payment  of  its 
debts:  but  this  rule  means  no  more  than  that 
the  property  of  the  corporation  cannot  be  dis- 
tributed among  its  stockholders,  or  applied  to 
any  purpose  foreign  to  the  legitimate  business 
of  the  corporation,  until  its  debts  are  paid. 
The  rule,  so  far  as  it  relates  to  the  payment 
of  debts,  is  satisfied  whenever  the  property  of  a 
corporation  is  applied  to  the  payment  of  any  of 
its  bona  fide  debts.  The  rule,  as  has  been  often 
pointed  out,  does  not  prevent  a  corporation, 
whether  solvent  or  insolvent, from  making  pref- 
erences among  its  creditors,  and  exercising  in 
good  faith  absolute  dominion  over  its  property 
in  the  conduct  of  its  legitimate  corporate  busi- 
ness, so  long  as  its  right  to  do  so  is  not  restrained 
by  statute  or  by  judicial  proceedings."  In  his 
opinion  Judge  Caldwell  refers  to  the  following 
authorities,  none  of  which  I  have  cited,  as  sus- 
taining his  conclusion:  2  Morawetz,  Priv. 
Corp.  S5  802:  Allis  v.  Jones,  45  Fed.  Rep.  148; 
(M>eri  v.  Rogers,  38  Mich.  363,  31  Am.  Rep. 
319:  Coats  v.  Donnell,  94  N.  Y.  168;  Dana  v. 
Bank  of  United  States,  5  Watts  &  8.  223;  War- 
ner v.  Mower,  11  Vt.  390;  Whitmll  v.  Warner, 
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20  Vt  426;  Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
Wifkinson  v  BaverU,  41  N.  J.  Eq.  685:  Dun- 
comb  V.  Atw  York,  H.  &  N.  R.  Co,  «4  N.  Y.  190, 
88  N.  T.  1;  Harts  v.  Brown,  77  III.  226;  Reicn- 
wctid  V.  Commercial  Hotel  Co.  106  111.  439;  Buell 
V.  Buckinghnm,  16  Iowa,  284, 85  Am.  Dec.  516 
(opinion  by  Judge  Dillon);  Garrett  "v,  Burling- 
ton Ploic  Co.  70  Iowa,  697;  Smith  v.  Skeary,  47 
Conn.  47;  Planters'  Bank  v.  Wiittle,  78  Va.737; 
AnhhursVs  Appeal,  60  Pa.  314;  Sargent  v.  Web- 
ster, 13  Met.  497,46  Am.  Dec.  743;  Hallam  v. 
Indianola  Hotel  Co.  56  Iowa,  178. 

The  supreme  court  of  Alabama  is  equally 
pronounced  against  this  **tru8t-fund"  doctrine, 
and  in  a  very  able  and  elaborate  opinion,  filed 
as  recently  as  April  of  the  present  year,  it  ex- 
pressly repudiates  such  doctrine,  and  overrules 
a  number  of  cases  in  which  its  existence  bad 
been  recognized  by  that  court.  The  learned 
judge  who  writes  the  opinion  says:  "There  is 
nothing  clearer  in  principle  than  the  proposi- 
tion that  the  properly  of  a  corporation,  sol- 
vent or  insolvent,  bears  identically  the  same  re- 
lations to  the  creditors  of  such  corporations  as 
the  property  of  an  individual  or  copartnership, 
solvent  or  insolvent,  sustains  to  the  creditors 
of  the  individual  or  partnership,  and  is  or  is 
not  to  be  impressed  with  a  trust  character  upon 
the  circumstances  and  under  the  same  coudi 
tions  in  the  first  case  as  in  the  latter  two."  0*- 
BearJeittlry  Co.  v.  Volfer  {k\fi,)  28  L.  R.A.  707. 
In  the  SI  ill  more  recent  case  of  Thomson  Houston 
Electric  Light  Co.  Y.Henderson  klectric  ct  O.  L. 
Co.  (N.  C.)  21  S.  E.  951,  the  North  Carolina  su- 
preme court  deliberately  rejected  the  **lrust- 
fund"  theory,  and  declared  generally  that  the 
relation  between  a  corporation  creditor  and  the 
corporation,  whether  solvent  or  insolvent,  is 
simply  that  of  creditor  and  debtor,  and  that  the 
creditor  had  no  equitable  claim  upK)n  the  corpo- 
ration assets  either  because  it  was  a  corporation 
or  because  it  was  insolvent.  The  supreme  court 
of  Indiana  has  lately  made  the  same  expression 
in  emphatic  terms  in  First  Nat.  Bank  v.  Dove 
tail,  B.  dt  O.  Co.  (Ind.)40  N.  E.  810,  and  in  the 
same  further  held  (bearing  upon  the  first  ques- 
tion discussed  in  this  opinion)  that  **the  fact 
that  one  lending  money  to  a  corporation  knew 
that  it  was  to  be  used  by  the  directors  for  a 
purpose  involving  a  breiach  of  trust  does  not 
impair  the  validity  of  the  judgment  against  the 
corporation  in  his  favor  for  the  amount  loaned, 
entered  by  the  corporation's  consent,  with  the 
purpose  of  creating  a  preference."  In  Burrill, 
Assignm.  5th  ed.  ^  64,  it  is  said:  **It  has  been 
objected  .  .  .  that  on  the  happening  of  its 
insolvency  the  corporation  and  its  agents  be- 
came trustees  for  the  creditors,  who  were  en- 
titled to  a  ratable  payment  out  of  the  trust  fund 
in  proportion  to  the  amount  of  their  debts. 
This  position  however,  has  not  been  sustained, 
and,  apart  from  statutory  provisions,  no  dis- 
tinction exists  between  au  individual  and  a  cor- 
poration in  regard  to  the  exercise  of  the  power 
of  conferring  preferences." 

Without  quoting  from  other  cases,  in  which 
very  wise  and  thoughtful  judges  have  an- 
nounced similar  views,  I  am  satisfied  to  say 
that  to  me  Uiey  seem  right  in  principle.  If, 
for  any  reason,  there  should  be  a  discrimina- 
tion between  different  classes  of  debtors  in  re- 
spect to  the  right  to  make  preferences  among 
their  creditors,  as  said  by  Judge  Dillon  in  Buell 
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V.  Buckingham,  supra,  the  rule  should  be  de- 
clared by  the  legislature,  which  has  the  consti- 
tutional power  to  make  and  change  the  law,  and 
not  by  the  courts,  which  have  no  such  power. 
It  may  be  remarked,  however,  that  as  to  some 
of  the  cases  cited  generally  in  support  of  the 
contrary  doctrine  they  were  controlled  by  local 
statutes  which  unfortunately  are  not  men- 
tioned, or  at  least  not  made  prominent,  in  the 
opinion.  For  instance  both  Ohio  and  Texas 
cases  are  cited  as  opposed,  and  Rouse  v.  Mer- 
chants'Nat.  Bank,  46  Ohio  St.  493,  5  L.  R.  A. 
378.  and  Lyons-  Thoman  Hardware  Co.  v.  Perry 
Stove  Mfg.  Co.  86  Tex.  143,  22  L.  R.  A.  802, 
do  so  read,  but  in  each  state  there  was  k  statute 
declaring  that  any  transfer  of  property  as  a 
preference  by  a  debtor  who  is  insolvent  "or 
in  contemplation  of  insolvency"  shall  not  be 
valid  as  against  an  assignment  then  in  contem- 
plation for  the  benefit  of  creditors.  What  in- 
fluence, if  any,  this  declared  policy  of  the  stale 
law  had  upon  the  treatment  of  the  general 
question  by  the  courts  we  do  not  know.  I 
have  read  with  interest  what  Mr.  Thompson 
says  upon  this  question  in  his  recently  pub- 
lished work  on  Corporations.  He  is  an  author 
of  acknowledged  learning  and  ability.  Upon 
all  matters  he  expresses  his  personal  views 
positively  and  clearly,  and  usually  courteously 
and  dispassionately;  but  bis  treatment  of  this 
question,  his  characterization  of  the  deliber- 
ately declared  opinions  of  eminent  courts  and 
judges  as  "the  mouthingsof  judges"  with  **low 
conceptions."  ''destitute  of  a  sense  of  justice." 
and  other  similar  flippancies,  evince  such  a  de- 
gree of  morbidity  upon  this  subject  as  greatly 
to  compromise  the  value  of  his  opinion.  He 
says  (S  6496)  the  "fallacy"  of  the  conclusion 
to  which  these  thoughtless  judges  have 
* 'jumped"  is  in  overlooking  *'the  fact  thai  the 
analogy  between  an  insolvent  individual  and  an 
insolvent  corporation  wholly  fails  in  this: 
That  although  an  insolvent  individual  may 
turn  over  his  property  to  cerain  of  his  creditors 
whom  he  desires  to  prefer,  and  may,  by  so  do- 
ing, hinder  and  delay  the  others,  yet  he  merely 
hinders  and  delays  them:  he  does  not,  by  that 
act,  destroy  himself;  he  still  lives;  and  he 
may,  and  often  does,  get  on  his  feet  again,  and 
acquire  property,  and  discharge  his  previous 
obligations.  But  when  a  corporation  becomes 
insolvent,  and  ceases  to  have  the  means  of 
carrying  out  the  objects  of  its  creation,  and 
dispossesses  itself  of  all  its  property,  it  destroys 
itself,  and  becomes  ipso  facto  dissolved."  In 
his  zeal  to  demonstrate  the  "fallacy."  has  not 
the  learned  author  allowed  himself  to  start 
from  unstable  premises?  Is  it  entirely  safe 
to  build  upon  a  foundation  that  when  a  corpo- 
ration becomes  insolvent,  "and  dispossesses 
itself  of  all  its  property,  it  distroys  itself,  and 
becomes  ipso  facto  dissolved?*'  In  §  6482 
of  the  same  book  he  has  told  us  that  "the  as- 
signment by  a  corporation  of  all  its  property 
for  the  benefit  of  its  creditors  does  not  extin- 
guish it  as  a  corporation,  or  disable  it  from 
maintaining  an  action,  unless  the  subject- 
matter  of  the  action  passed  from  it  by  the  as- 
signment." In  this  latter  statement  be  seems 
well  supported  by  authority,  though  judge 
Story,  in  a  dissentincr  opinion  in  Beaston  v. 
Farmers'  Bank,  37  U.  S.  12  Pet.  138,  9  L.  ed. 
1031,  intimated  a  contrary  opinion.    See  Bur- 


1895. 


Adams  &  Westlake  Co.  v.  Deyette. 


507 


Till,  Assign m.  5tb  ed.  §  64;  Ang.  &  A.  Corp. 
^  770,  and  cases  cited  by  each  of  these  authors. 
The  law  is  geoerally  recognized  to  be,  as  stated 
by  Mr.  Thompson,  that  neither  the  insolvency 
of  nor  a  general  assignment  by  a  private  cor- 
poiation  works  its  dissolution.  An  individual 
debtor,  stripped  of  his  means  for  satisfying  his 
^ebu.  **8till  lives;"  but  it  is  just  as  true  of  a 
corporation.  Each  is  still  a  living  debtor  with- 
out present  ability  to  pay  his  or  its  debts.  It 
is  probably  true  that  an  individual  debtor  is 
more  likely  to  **get  on  his  feet  again,"  but  that 
is  incidental  merely,  and  does  not  prove  or 
tend  to  prove  any  difference  in  their  legal 
status.  The  possession  of  property  is  no  more 
essential  to  the  existence  of  a  corporation  than 
it  is  to  the  existence  of  a  man.  If  a  corpora- 
tion becomes  insolvent,  there  is  nothing  to  pre- 
vent its  members,  until  its  dissolution  is  legally 
•declared,  from  furnishing  more  funds,  and 
proceeding  to  use  its  corporate  powers.  Mor- 
awetz,  Priv.  Corp.  §  1010,  and  citations.  My 
conclusion  is  that  the  hardware  company,  al- 
though insolvent,  might  legallv  prefer  Deyette 
as  a  creditor,  and  that  his  judgment,  founded 
on  a  good  consideration,  was  not  invalid  or  un- 
■enforceable  on  account  of  such  preference. 

As  to  Lewis  and  his  judgment,  the  facts  es- 
tablished by  the  findings  are  the  same,  except 
that  at  the  date  of  his  judgment  and  before — 
but  how  long  before  is  not  found — he  was  a 
director  and  secretary  of  the  company.  He. 
too,  loaned  money  to  the  company  for  the 
purpose  of  buying  the  Trask  stock,  and.  it  not 
being  shown  that  at  the  time  of  such  loaning 
and  purchase  he  had  any  connection  with  the 
company,  he.  as  a  creditor,  would  stand  upon 
the  same  footing  as  Deyette,  except  that  when 
his  judgment  was  confessed  he  was  a  director 
*nd  officer  of  the  company.  On  the  9th  day  of 
May  the  company  confessed  these  judgments, 
— one  to  Deyette,  already  considered;  one  to 
Foster,  over  which  there  seems  to  l)e  no  con 
troversy;  and  one  to  Lewis,  now  in  hand. 
Lewis  himself  executed  these  confessions  as 
secretary  of  the  company.  Executions  were 
issued  on  these  judgments,  and  levied  upon 
the  personal  property  of  the  hardware  com- 
pany, but  when  issued  or  when  levied  does  not 
appear.  On  the  12th,  execution  was  also  is- 
sued on  respondent's  judgment.  The  properly 
was  sold,  and  the  proceeds,  which  are  "not 
sufficient  to  pay  the  judgments  against  the 
Hicks-Trask  Hardware  Company  prior  to  the 
judgment  of  plaintiff"  (respondent),  are  held 
by  the  sheriff  "to  be  applied  on  said  execu- 
tions according  to  the  decree  of  this  court." 
It  not  appearing  that  executions  were  issued 
on  other  judgments  than  those  named,  we  un- 
derstand from  the  language  of  the  findings 
that  the  proceeds  are  insufficient  to  pay  the 
three  judgments  first  named.  The  Foster  and 
the  Deyette  judgments  being  good,  and  en- 
titled to  be  paid,  the  contest  is  over  the  bal- 
ance in  the  hands  of  the  sheriff,  and  between 
Lewis  and  the  respondent.  While  the  findings 
do  not  expressly  show — as  we  wish  they  did — 
when  the  execution  on  the  Lewis  judgment 
was  issued  or  levied,  it  must  have  been  prior 
to  the  issuance  of  respondent's  execution,  for 
the  property  appears  to  have  been  sold  under 
the  Lewis,  Foster,  and  Deyette  executions. 
The  fact  that  the  con^pany  was  insolvent,  that 
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it  confessed  these  three  judgments  on  the  9ih, 
and  that  three  days  thereafter  it  confessed 
judgment  to  quite  a  number  of  other  credi- 
tors, including  respondent,  and  that  executions 
were  issued  and  levied  on  the  first  three  judg- 
ments either  prior  to  or  on  the  12tb,  the  date 
of  the  subsequent  judgments,  and  before  re- 
spondent's execution,  issued  immediatelv  upon 
obtaining  its  judgment,  is  very  convincing, 
though  perhaps  not  incontestible,  evidence  that 
it  was  intended  that  Foster,  Lewis,  and  Dey- 
ette should  be  given  a  preference  over  other 
creditors.  I  have  no  doubt  that  it  was  so 
designed.  So  that  the  question  now  in  hand 
is,  Could  the  company  legally  prefer  Lewis,  a 
director,  and  one  of  its  managing  officers,  on 
account  of  an  indebtedness  not  contracted  on 
the  strength  of  such  preference,  but  for  a  gen- 
eral antecedent  indebtedness?  I  think  we  can 
hold  that  it  could  not,  consistently  with  what 
I  have  already  said  in  respect  to  the  right  gen- 
erally of  an  insolvent  corporation  to  prefer 
creditors.  While  the  directors  and  officers  of 
a  corporation,  solvent  or  insolvent,  are  not  in 
any  proper  sense  the  trustees  of  the  creditors, 
they  do  occupy  a  relation  to  them  demanding 
the  utmost  good  faith  on  their  part  in  the 
handling  of  the  corporation  assets.  To  their 
honest  and  fair  dealing  with  the  property,  and 
to  their  just  and  prudent  management  of  the 
business,  the  creditors  must  look  for  their 
continued  security.  As  in  the  case  of  others 
occupying  a  fiduciary  position,  they  cannot  in- 
nocently sacrifice  the  interests  of  those  who 
trust  them  to  their  own  personal  advantage. 
As  managers  of  the  corporation  and  its  prop- 
erty, they  owe  a  duty  to  those  dealing  with 
them,  which  they  violate  when,  to  the  detri- 
ment of  those  who  confide  in  them,  they  make 
themselves  preferred  beneficiaries  in  the  dis- 
position of  assets  which,  without  such  prefer- 
ence, would  be  available  alike  to  all  creditors. 
They  hold  in  their  hands  the  property  of  the 
corporation  to  which  creditors  must  look  for 
satisfaction  of  their  cteims,  and  come  within 
the  just  principle  that  one  who  has  possession 
and  control  of  property  for  the  benefit  of  oth- 
ers besides  himself  may  not  dispose  of  it  for 
his  own  special  advantage,  to  the  injury  of 
others,  for  whom  it  is  also  held. 

The  judgment  in  this  case  was  confessed. 
Lewis  himself  as  secretary  of  the  company 
executed  the  confession  to  himself.  It  was  not 
a  hostile  proceeding  against  the  company  in 
which  he  acted  as  a  creditor  only,  but  was  a 
voluntary  effort  on  the  part  of  the  company, 
executed  through  and  by  him  as  its  secretary, 
to  give  himself  an  advantage  over  creditors 
generally,  with  no  equities  to  justify  such  pref- 
erence, except  that  he  was  a  general  creditor 
on  account  of  an  antecedent  indebtedness.  I 
do  not  think  such  a  preference  should  be  sus- 
tained. 

In  many  of  the  states  which  recognize  the 
general  right  of  an  insolvent  corporation  to 
make  preferences  among  its  creditors,  such 
preferences  in  favor  of  its  own  directors  on 
account  of  antecedent  indebtedness,  in  the  ab- 
sence of  special  equities,  are  not  sustained. 
See  Gottlieb  v.  Miller,  154  Dl.  44,  where  a 
preference  was  sustained  as  to  outside  creditors, 
and  set  aside  as  to  directors.  See  also  Lippin- 
cott  V.  Shaw  Carriage  Co.  26  Fed.  Rep.  577, 
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where  a  large  number  of  cases  are  cited  to  the 
point  that  directors  and  managing  officers  can- 
not be  preferred.  Montgomery  v.  Phillips  (N. 
J.)  81  Atl.  622,  followed  In  Mallory  v.  Kirkpat- 
rick  (N.  J.) 38  Atl.  205;  Henderson  v.  Indiana 
Trust  Go.  (Ind.)  40  N.  E.  516:  Corey  v.  Wads- 
worth,  99  Ala.  68.  23  L.  R.  A.  618.  See  also 
upon  this  a  valuable  note  to  LyonsTJwmas 
Hardirare  Co.  v.  Perry  Stove  Mfg.  Co.  (Tex.) 
in  22  L.  R.  A.  802,  in  which  the  editor's  con- 
clusion is  thus  stated:  "On  exantilnation  of  the 
decisions,  it  is  clear  that  the  weight  of  author- 
ity is  overwhelmingly  in  favor  of  the  legality 
of  preferences  to  ordinary  creditors,  except 
as  restricted  bv  statute,  and  overwhelmingly 
against  the  validity  of  such  preferences  when 
made  in  favor  of  directors." 

The  trial  court  held  the  Lewis  judgment  in- 
valid, both  because  of  the  invalidity  of  its 
consideration  and  because  it  was  the  result  of 
an  attempt  to  give  preference  to  a  director. 
For  reasons  stated  early  in  this  opinion,  I 
think  the  first  ground  untenable.  As  to  the 
second  ground,  I  am  of  the  opinion  that  he, 
being  a  director  and  one  of  the  managing  of- 
ficers of  the  company,  ought  not  to  get  any 
advantage  in  the  nature  of  a  preference,  but 
that  the  court  was  wrong  in  holding  his  judg- 
ment void  and  in  denying  him  participation  in 
the  distribution  of  the  proceeds  of  sale  in  the 
hands  of  the  sheriff.  This  seems  to  be  the 
policy  of  our  statute.  If,  by  a  general  assign- 
ment, this  preference  had  been  attempted"in  * 


favor  of  Lewis,  the  preference  would  have 
failed,  but  he  would  still  have  been  entitled  lo 
share  ratably  with  other  creditors.  Comp. 
Laws,  §  4660.  I  think  there  is  much  in  the 
majority  opinion  that  is  sentimentally  good 
and  wholesome,  but  that  the  text  fronoi  which 
it  is  elaborated  cannot  be  found  anywhere  in 
the  facts  returned  by  the  trial  court,  or  of 
which  we  have  any  judicial  knowledge. 

Finally,  I  cannot  quite  Understand  how  the 
court,  having  deliberately  declared  that  the  as- 
sets of  this  corporation,  being  insolvent,  con- 
stitute a  fund  for  ratable  distribution  among- 
its  creditors  without  preference,  can  affirm 
this  judgment,  which  gives  to  this  respondent 
creditor  practically  the  entire  assets  of  the  cor- 
poration, in  the  face  of  the  record  showing 
other  creditors,  whose  judgments  were  con- 
fessed at  the  same  time  and  which  must  go 
unpaid.  This  is  an  equitable  action  in  the  na- 
ture of  a  creditor's  bill  in  behalf  of  this  plain- 
tiff only,  and  the  remark  of  Judge  Thayer  in 
Walker  v.  Miller,  59  Fed.  Rep.  871,  seems  per- 
tinent: *'If  this  trust-fund  theory  is  to  be 
adopted  to  prevent  the  corporation  from  grant- 
ing a  preference  because  of  its  insolvency,  we 
know  of  no  reason  why  it  should  not  tie  in- 
voked to  keep  attaching  creditors  at  bay, 
and  thus  relegate  the  disposal  of  the  fund  so 
far  as  judicial  proceedings  are  concerned,  to  a 
court  of  equity/'  See  also  Mallory  v.  Kirk- 
Patrick,  supra. 
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An  oral  contract  to  manuftbcture  and 
Airnish  ironwork  for  a  brick  buiidlnR-  ac- 
conlinir  to  special  designs  and  measurements 
suitable  only  for  use  in  that  particular  building 
is  not  within  the  statute  of  frauds  as  a  sale  of 
personal  property. 

(February  24, 1896.) 

APPEAL  by  plaintiiBfs  from  a  judgment  of 
nonsuit  entered  by  the  Circuit  Court  for 
Multnomah  County  in  an  action  to  recover 
damages  for  breach  of  contract  to  purchase 
ironwork  for  a  building.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  William  T.  Muir.  for  appellants: 
An  agreement  to  nianufacture  and  furnish 
materials,  according  to  certain  specifications, 
is  not  within  the  statute  of  frauds,  when,  with- 
out the  special  contract,  the  articles  to  be 
manufactured  and  furnished  thereunder  would 
not  have  lieen  manufactured  at  all,  or  would 
not  have  been  manufactured  in  the  particular 
manner,  shape,  or  condition  provided  for  in 
such  contract.     Such  a  contract  is  essentiallv 


Note.— For  distinction  between  sales  of  person- 
alty and  agreements  for  work  and  labor,  see  note 
to  Flynn  v.  Doutrherty  (Cal.)  U  L.  R.  A.  230. 
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one  for  special  skill,  labor,  or  workmanship, 
and  need  not  be  in  writing. 

lowers  V.  Osborne,  1  Strange,  506;  Meincke 
V.  Falk,  55  Wis.  427, 42  Am.  Rep.  722;  Finney 
V.  Apgar,  31  N.  J.  L.  266;  Phipps  v.  McFar- 
lane,  3  Minn..  109.  74  Am.  Dec.  743:  Wght  v. 
Hipiey,  19  Me.  137;  Crookshank  v.  Rurrell,  18 
Johns.  58,  9  Am.  Dec.  187;  isicafl  v. Fitch,  8 
Cow.  215;  Eichelberger  v.  McCanley,  5  Harr. 
&  J.  213,  9  Am.  Dec.  514;  Renlch  v.  Ung.  27 
Md.  188;  ^ncer  v.  Cone.  1  Met.  283;  Mirer 
V.  Howarth,  21  Pick.  205,  82  Am.  Dec.  256^ 
Parsons  v.  Loucis,  48  N.  Y.  17,  8  Am.  Rep. 
517;  Allen  v.  Jarfns,  20  Conn.  38:  Pratt  v. 
Miller,  109  Mo.  78;  Casonv.  Cheely.  6-Ga.554; 
Edirards.Y.  Grand  Trunk  R.  Co.  48  Me.  879; 
Bird  V.  Muhlinbrink,  1  Rich.  L.  199:  0'JV>*Y 
V.  A>w  York  d:  S.  P.  Min.  Co.  8  Nev.  146; 
Abbott  V.  Gilchrist,  38  Me.  260;  Mead  v.  Case, 
33  Barb.  202;  Bagby  v.  Walker.  78  Md.  239; 
Turner  v.  Mason,  65  Mich.  662;  Vulicetich  v. 
Skinner,  77  CaJ.  239;  Browne,  Stat.  Fr.  §  307. 

Lee  V.  Griffin,  1  Best  &  S.  272,  is  based  on 
the  amended  statute  called  Lord  Tenterden's 
act,  9  Geo.  IV. 

The  intimation  of  our  court  is,  however,  in 
accord  with  the  doctrine  of  the  decisions  above- 
cited. 

Galvin  v.  MacKenzie,  21  Or.  184. 

Defendant  was  bound  to  execute  the  written 
agreement,  failing  which  an  action  would  lie 
because  of  such  refusal. 

Pratt  V.  Hudson  River  R.  Co,  21  N.  Y.  305. 

Messrs.  Pazton  A  Beach*  for  respondent: 

An  agreement,  the  result  of  which,  whea 
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carried  out,  is  the  sale  and  transfer  of  personal 
property  from  one  person  to  another  for  a  price 
not  less  than  $50,  is  a  contract  within  the  statute 
^f  frauds,  and  therefore  void,  unless  in  writing? 
signed  by  the  parties  to  be  charged.  This  is 
especially  true  where  the  essential  consideration 
•of  the  purchase  is  the  product  itself,  rather  than 
the  work  and  labor  to  be  performed  thereon. 

Lee  V.  Griffin,  1  Best  &  S.  272;  Smith  v. 
Siirman,  9  Barn.  &  C.  568;  Oarbutt  v.  Wat- 
son, 5  Barn.  &  Aid.  614;  Atkinson  v.  Bell,  8 
Barn.  &  C.  280;  Cooke  v.  Millard,  65  N.  Y.  852, 
22  Am.  Rep.  619;  I^eacott  v.  Locke,  51  N.  H. 
94,  12  Am.  Rep.  55;  Brown  v.  Sanborn,  21 
Minn.  402;  Russell  v.  Wisconsin,  M,  A  P.  B, 
Co,  39  Minn.  145;  Atwater  v.  Bovgh,  29  Conn. 
508,79  Am.  Dec.  229;  Pratt  v.  Miller,  109  Mo. 
78;  Clark  v.  NicJwls,  107  Mass.  547;  Waterman 
V.  Meigs,  4  Cush.  499;  Gardner  v.  Jog,  9  Met. 
179;  Finney  v.Apgar,  81  N.  J.  L.  270;  Pawel- 
^ki  V.  Hargreaves,  41'  N.  J.  L.  887,  54  Am.  Rep. 
162;  Editards  v.  Grand  Trunk  R.  Co.  48  Me. 
^0:  Edwards  v.  Grand  Trunk  R.  Co,  54  Me. 
110;  Galtiny.MacKemie,  21  Or.  184;  Browne, 
Stat.  Fr.  4th  ed.  §  808a;  2  Benjamin,  Sales, 
Rev.  ed.  121;  Gorham  v.  Fisher,  30  Vt.  428. 

Bean,  Ch.  J.,  delivered  the  opinion  of  the 
-court: 

This  action  was  brought  to  recover  damages 
for  the  breach  of  a  contract  to  furnish  the  iron- 
work for  defendant's  building,  and  comes  here 
on  an  appeal  from  a  judgment  of  nonsuit. 
For  the  purposes  of  this  appeal,  it  is  sufficient 
to  say  that  the  evidence  tended  to  show  that  in 
August,  1894,  the  plaintiff  and  defendant  en- 
tered into  an  oral  contract,  by  the  terms  of 
which  the  plaintiff  was  to  manufacture,  and 
furnish  to  the  defendant,  the  ironwork  for  a 
brick  building  about  to  be  erected  by  him,  ac- 
-cordiDg  to  certain  plans  and  specifications,  for 
the  sum  of  $2,825,  but  that  defendant  subse- 
quently, and  before  any  work  was  performed, 
wrong'fully  refused  to  allow  plaintiff  to  pro- 
ceed with  the  execution  of  its  contract.  The 
ironwork  referred  to  was  not  to  be  of  the  kind 
manufactured  by  the  plaintiff  in  the  usual 
■course  of  business,  or  for  the  trade,  but  of 
special  designs  and  measurements,  suitable 
only  for  use  in  the  construction  of  defendant's 
building.  The  court  below  ruled  that  the  con^ 
tract  was  "an  agreement  for  the  sale  of  per 
sonal  property,"  within  the  meaning  of  sub- 
division 5,  i;  785,  of  Hill's  Annotated  Laws, 
and  void  because  not  in  writing,  and  this  rul- 
ing presents  the  only  question  to  be  determined 
OD  this  appeal. 

To  determine  whether  a  given  contract  con- 
cerning personal  property,  which  does  not  ex- 
ist in  specie  at  the  time  ft  is  entered  into,  but 
must  be  manufactured  and  brought  into  being 
under  the  contract,  comes  within  the  statute  of 
frauds,  is  not  without  difficulty,  and  the  deci- 
sions are  by  no  means  reconcilable.  The  chief 
difficulty  in  all  such  cases  is  encountered  in  de- 
termining when  the  coctract  is  substantially 
for  the  sale  of  p>ersonal  property,  to  be  exe- 
cuted in  the  future,  and  when  for  work  and 
labor  and  material  onlv.  If  the  former,  it  is 
within  the  statute.  If  the  latter,  it  is  not. 
Thus  far,  the  authorities,  except  in  the  state 
of  New  York,  are  substantially  agreed;  but 
there  have  been  numerous  decisions,  and  much 
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diversity  and  even  conflict  of  opinion,  in  rela- 
tion to  a  proper  rule  by  which  to  determine 
whether  a  contract  is  in  fact  for  the  sale  of  per- 
sonal property,  and  therefore  within  the  stat- 
ute, or  for  work  and  labor  and  material  fur- 
nished, and  so  without  the  statute.  There 
appear  to  be  substantially  three  distinct  views 
upon  the  statute,  which,  for  convenience,  are 
generally  designated  as  the  English,  the  New 
York,  and  the  Massachusetts  rules,  as  repre- 
sented by  the  decisions  of  their  respective 
courts.  In  England,  after  a  long  series  of 
cases  in  which  various  tests  have  been  sug- 
gested, the  rule  seems  to  have  been  settled  in 
/^  V.  Griffin,  1  Best  &  S.  272,  that  *'if  the 
contract  be  such  that,  when  carried  out,  it 
would  result  in  the  sale  of  a  chattel  the  party 
cannot  sue  for  work  and  labor,  but,  if  the  re- 
sult of  the  contract  is  that  the  party  has  done 
work  and  labor  which  ends  in  nothing  that 
can  become  the  subject  of  a  sale,  the  party 
cannot  sue  for  goods  sold  and  delivered."  In 
that  case  the  action  was  brought  by  a  dentist  to 
recover  £21  for  two  sets  of  artificial  teeth  made 
for  the  defendant's  testatrix.  The  court  held 
the  contract  to  be  for  the  sale  of  chattels,  and 
within  the  statute.  But  this  decision  seems  to 
stand  alone,  and  is  in  direct  conflict  with  the 
previous  decisions  of  the  English  courts. 
Toioers  v.  0^>orne,  1  Strange,  506;  Clapton  v. 
Andrews,  i  Butt.  2101;  Rondeau  v.  Wpatt,  2 
H.  Bl.  63;  Cooper  y.  Elston,  7  T.  R.  14;  Groves 
V.  Buck,  8  Maule  &  8. 178;  Garbutt  v.  Watson, 

5  Barn.  &  Aid.  618;  Smith  v.  Surman,  9  Barni 

6  C.  574.  It  is  said  to  have  been  the  result  of 
Lord  Tenterden's  act.  which  expressly  ex- 
tended the  statute  to  all  contracts  of  sale,  not- 
withstanding the  goods  "may  not  at  the  time 
of  such  contract  be  actually  made,  procured 
or  produced  or  fit  or  ready  for  delivery,  or 
some  act  may  be  required  for  the  making  or 
completing  thereof  to  render  the  same  fit  for 
delivery."  Meincke  v.  Falk,  55  Wis.  432,  42 
Am.  Rep.  722;  Benjamin,  Sales.  6th  ed.  108. 
In  this  condition  of  the  English  authorities,  we 
are  not  prepared  to  go  to  the  full  extent  of  Lee 
V.  Griffin,  It  is  an  extreme  case,  and.  unless 
the  decision  was  made  to  conform  to  Lord  Ten- 
terden's act,  it  antagonizes  the  opinions  of  some 
of  the  most  eminent  jurists  pf  England,  and  is 
open  to  the  objection  that  it  practically  permits 
the  fraud  which  theoretically  the  statute  seeks 
to  prevent.  To  say  that  a  contract  of  a 
dentist  to  manufacture  and  furnish  a  set  of 
false  teeth  for  his  customer  is  *'an  agreement 
for  the  sale  of  personal  property,"  within  the 
meaning  of  the  statute,  is  certainly  giving  it 
the  widest  possible  operation,  and  has  not 
found  general  recognition  in  this  country,  as  a 
correct  exposition  of  the  doctrine,  although 
the  simplicity  of  the  rule  has  commended  it  to 
many  of  the  judges.  In  New  York  the  rule 
prevails  that  a  contract  concerning  personal 
property  not  existing  in  solido  at  the  lime  of 
the  contract,  but  which  the  vendor  is  to  manu- 
facture or  put  in  condition  for  delivery,  such 
as  the  woodwork  for  a  wagon,  or  wheat  not 
yet  threshed,  or  nails  to  be  made  from  iron  be- 
longing to  the  manufacturer  and  the  like,  is 
not  within  the  statute.  Crookshank  v.  Burrell, 
18  Johns.  58.  9  Am.  Dec.  187;  Downs  v.  Ross, 
23  Wend.  270;  Sewall  v.  FMi,  8  Cow.  215; 
Parsons  v.  Loucks,  48  N.  Y.  17,  8  Am.  Rep. 


510 


Oregon  Sufremg  Court. 


Feb. 


517;  Cooke  v.  MiUard.  65  N.  Y.  852,  22  Am. 
Rep.  619;  Higgins  v.  Murray,  73  N.  Y.  252. 
But  this  rule  seems  to  be  peculiar  to  that  state. 
By  the  Massachusetts  rule  the  test  is  not  the 
existence  or  noDexistence  of  the  commodity  at 
the  time  of  the  contract,  as  in  New  York,  or 
whether  the  contract  will  ultimately  result  in 
the  transfer  of  the  title  of  a  chattel  from  the 
vendor  to  the  vendee,  as  in  England,  but 
whether  the  article  is  such  as  the  manufacturer 
ordinarily  produces  in  the  course  of  business, 
and  for  the  trade,  or  as  the  result  of  a  special 
order,  and  for  special  purposes.  If  the  former, 
it  is  regarded  as  a  contract  of  sale,  and  within 
the  statute.  If  the  latter,  it  is  held  to  be  es- 
sentially a  contract  for  labor  and  material,  and 
therefore  not  within  the  statute.  Thus,  it  is 
held  that  an  agreement  to  build  a  carriage  of  a 
certain  design  is  not  within  the  statute  {Mixer 
V.  Howarth,  21  Pick.  205,  32  Am.  Dec.  256), 
but  that  a  contract  to  buy  a  certain  number  of 
boxes  of  candles  at  n  fixed  price,  which  the 
vendor  said  he  would  thereafter  finish  and  de- 
liver, is  a  contract  of  sale,  to  which  the  statute 
applies.  Gardner  v,  Joy,  9  Met.  177.  The  re- 
sult of  the  decisions  in  that  state  has  recently 
been  stated  thus:  "A  contract  for  the  sale  of 
articles  then  existing,  or  such  as  the  vendor  in 
the  ordinary  course  of  his  business  manufac- 
tures or  procures  for  the  general  market, 
whether  on  hand  at  the  time  or  not,  is  a  con- 
tract for  the  sale  of  goods,  to  which  the  statute 
applies.  But  on  the  other  hand,  if  the  goods 
are  to  be  manufactured  especially  for  the  pur- 
chaser and  upon  his  special  order  and  not  for 
the  general  market,  the  case  is  not  within  the 
statute."  Ames,  J.,  in  Ooddard  v.  Binney,  115 
Mass.  450,  15  Am.  Rep.  112.  And  this  doc- 
trine seems  to  be  the  one  most  widely  adopted 
in  this  country.     As  to  the  latter  part  of  the 


rule,  relating  to  goods  made  on  special  orders, 
there  is  little  if  any  conflict  in  the  American 
cases.  Baker.  Sales,  §  96;  2  Schonler,  Pers. 
Prop.  §  443;  Browne,  Slat.  Fr.  g  308;  8  Am.  & 
Eng.  Enc.  Law.  p.  707;  note  to  Flynn  v. 
Dougherty  (Cal.)  14  L.  R.  A.  230;  Mtincke  v. 
Fallc,  55  Wis.  427,  42  Am.  Rep.  722;  Finn^ 
V.  Apgar,  81  N.  J.  L.  266;  Phipps  v.  McFar- 
lane,  3  Minn.  109  (Gil.  61),  74  Am.  Dec.  743; 
Hight  V.  Ripley,  19  Me.  187;  Cason  v.  Cheely, 
6  Ga.  554;  AhhoU  v.  Gilchrist,  88  Me.  260. 

Until  legislation  shall  assert  itself  more  posi- 
tively, the  courts  are  put  to  their  election  as- 
between  these  three  rules,  which,  though  each 
has  its  own  merits,  are  not  to  be  reconciled  with, 
one  another.  In  the  absence  of  a  statute  sub- 
stantially the  same  as  Lord  Tenterdeu's  act,, 
we  are  unwilling  to  go  to  the  extent  of  the  doc- 
trine of  Lee  V.  Griffin,  1  Best  &  S.  272;  and  in 
this  case  it  is  unnecessary  for  ua  to  give  a  pref- 
erence to  either  the  New  York  or  Massachu- 
setts rule,  because  the  contract  in  question  is- 
valid  under  either.  It  would  be  excluded  from 
the  operation  of  the  statute  by  the  rule  adopted 
in  New  York,  because  the  subject-matter  of 
the  contract  did  not  exist  in  solido,  or  at  all,  at 
the  time  it  was  made;  and  it  is  not  within  the 
statute  under  the  Massachusetts  rule  and  the 
generally  accepted  American  doctrine,  because- 
the  ironwork  was  to  be  manufactured  espe- 
cially for  the  defendant,  and  upon  his  special 
order,  according  to  a  particular  design,  and 
was  not  such  as  the  plaintiffs,  in  the  ordinary 
course  of  their  business,  manufactured  for  the 
general  trade.  It  follows  that  under  either 
view  the  court  below  was  in  error  in  holding 
that  the  contract  was  void  because  not  in  writ- 
ing. 

7'he  judgment  must  therefore  be  reversed,  and 
a  new  trial  ordered. 
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PEOPLE  of  the  State  of  New  York,  Respts., 

V. 

ADELPHI   CLUB  of   the  City  of  Albany, 
Appt. 

(149  N.  Y.  .5.) 

1  •  The  construction  placed  upon  a  stat- 
ute penal  in  character  by  public  officers  cbarfred 
with  the  duty  of  executing  its  provisions,  for 
many  years,  may  properly  be  considered  in  deter- 
mining the  leg-islative  intention. 

2.  The  distribution  of  intoxicating^  li- 
quors to  members  of  a  social  club  upon 
the  written  order  of  a  member  at  a  price  fixed 
by  the  officers  of  the  club,  designed  to  cover  the 
purchase  price  and  disbursements  in  serving, 
where  the  club  was  incorporated  for  a  legitimate 
purpose  to  which  the  furnishing  of  liquors  to  its 
members  is  merely  incidental,  does  not  consti- 
tute a  sale  within  the  meaning  of  N.  Y.  Laws  1892, 


chap.  401,  prohibiting  sales  of  such  liquors  with- 
out a  license,  but  making  no  provision  whereby 
such  a  club  can  obtain  a  license. 

(April  7, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Terra  of  the  SuprenSe  Court, 
Third  Department,  affirming  a  judgment  of 
the  Court  of  Quarter  Sessions  for  Albany 
County  convicting  defendant  of  selling  liquor 
without  a  license.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Matthew  Hale  and  Albert  C. 
Tennant,  with  Mr.  David  Muhlfelder, 
for  appellant: 

Incorporated  clubs  organized  in  ^ood  faith, 
solely  for  social  intercourse,  and  which  in  the 
privacy  of  their  rooms,  as  a  mere  incident  to 
the  etijoyment  of  their  corporate  privileges 
dispense  liquors  without  profit,  to  their  own 


Note.— Tn  respect  to  the  sale  of  Intoxicating  li- 
quors by  clubs,  see  also,  in  favor  of  the  lawfulness 
of  the  ^ale,  Barden  v.  Montana  Club  (Mont.)  11  L. 
R.  A.  593;  State,  Bell,  v.  St.  Louis  Club  (Mo.)  28  L. 
R.  A.  573,  and  State  v.  Austin  Club  (Tex.)30L.R. 
A.  500. 

For  cases  denying  the  lawfulness  of  such  sales, 
L.  R.  A. 


see  also  People  v.  Soule  (Mich.)  2  L.  R.  A.  494  (an> 
notatcd);  State  v.  Horaceic  (Kan.)  3  L.  H.  A.  687; 
People  V.  Andrews  (N.  Y.)  6  L.  R.  A.  128 (annotated); 
State  V.  Easton  Social,  L.  &  M.  Club  (Md.)  10 L.  R.  A. 
64;  State  v.  Neis  (N.  C.)  12  L.  R.  A.  412  (annotated)^ 
and  State  v.  Boston  Club  (La.)  20  L.  B.  A.  185. 
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limited  and  selected  members,  are  not  within  | 
tbc  provisions  of  the  excise  law. 

This  statute,  being  penal  in  its  nature,  must 
be  strictly  construed. 

Bonvell  v.  Qrmoold,  80  N.  Y.  128:  People  v. 
Bosenberg,  188  N.  Y.  410. 

It  cannot  be  extended  by  implication  or  con- 
struction to  include  persons  not  within  its  pro- 
visions. 

Verona  Central  Cheese  Co.  v.  Murtavgh,  SON. 
Y.  314;  Lake  Shore  <fe  if.  8,  R.  Co.  v.  Roach,  80 
N.  Y.  339. 

The  most  natural  exposition  of  a  statute  is 
said  to  be  to  read  and  construe  one  part  by  an- 
other and  to  give  an  interpretation  to  one  part 
by  the  meaning  furnished  by  other  provi- 
sions. 

Sutherland,  Stat.  Constr.  §  289;  People,  Oil- 
mour,  V.  Hyde,  89  N.  Y.  11;  People,  Mason,  v. 
MeClave,  99  N.  Y.  89;  BeU  v.  liew  York,  105 
N.  Y.  189;  Smith  v.  People,  47  N.  Y.  380; 
People,  Westchester  F,  Ins,  Co.,  v.  Davenport, 
91  N.  Y.  574. 

In  construing  statutes  a  thing  within  the 
letter  of  the  statute  is  frequently  held  not  within 
the  statute  unless  it  be  within  the  intent  of  the 
*ljii!VTn&kprs 

Delafield  v.  Brady,  108  N.  Y.  524;  Lake 
Shore  dh  M.  S.  R.  Co.  v.  Roach,  80  N.  Y.  339. 

The  statutes  are  intended  for  the  restriction 
and  regulation  of  grogshops,  and,  properly 
considered,  have  no  application  to  the  man- 
agement of  clubs  organized  by  gentlemen  for 
social  or  other  purposes. 

Black,  Intoxicating  Liquors,  p.  183,  note; 
Com.  V.  Carei/,  151  Pa.  868;  Downes  v.  John- 
son [1895]  2  Q.  B.  203. 

The  defendant  being  a  bona  fide  and  duly 
incorporated  club,  organized  for  a  lawful  pur- 
pose, the  distribution  of  liquors  owned  by  it, 
without  profit,  to  its  own  members  as  a  mere  in- 
cident to  the  enjoyment  of  their  corporate  privi- 
leges, is  not  a  sale  within  the  meaning  of  N. 
Y.  Laws  1892,  chap.  401,  §  81. 

State,  Bell,  v.  St.  Louts  auh,  125  Mo.  308, 
26  L.  R.  A.  573;  11  Am.  ifcEng.  Enc.  Law.  p. 
727;  Black,  Intoxicating  Liquors,  fc^  142;  Graff 
V.  Emns,  L.  R.  8  Q.  B.  378;  Com.  v.  Ewig, 
145  Mass.  119;  Com.  v.  Pomphret,  187  Mass. 
564;  Seim  v.  State,  55  Md.  566.  39  Am.  Rep. 
4l9;  Tennessee  Club  v.  Dicyer,  11  Lea,  452,  47 
Am.  Rep.  298;  Piedmont  Club  v.  Com.  87  Va. 
541;  State.  Columbia  Club,  v.  McMaster,  85  S. 
C.  1;  Harden  v.  Montana  Club,  10  Mont.  330, 
11  L.  R.  A.  593;  Koenig  v.  State,  33  Tex. 
Crim.  Rep.  367;  Neicell  v.  Hemingway,  16  Cox, 
C.  C.  604. 

Contemporary  construction  and  oflScial  usage 
for  a  long:  period  by  the  persons  charged  with 
the  administration  of  the  law  are  among  the 
legitimate  aids  in  the  interpretation  of  statutes. 

'Sutherland,  Stat.  Constr.  ^  309;  PetypU,  Wil- 
liams, V.  Dayton,  55  N.  Y.  367;  Potter's 
Dwarr.  Stat.  183;  Brotrn  v.  United  States,  113 
U.  S.  568,  28  L.  ed.  1079. 

The  excise  law  of  1892,  if  construed  accord- 
ing to  the  claim  of  respondent,  is  void  because 
in  violation  of  provisions  of  the  Constitution 
of  the  stale  of  New  York  and  the  Constitution 
of  the  United  States. 

N.  Y.  Const,  art.  1,  §§1,  6;  U.  S.  Const, 
art.  14,  §  1;   Wynehamer  v.  People,  13  N.  Y. 
878. 
31  L.  R.  A. 


Messrs.  Eugene  Burling^ame  and  John 
T.  Cook,  for  respondents : 

The  title  to  ail  this  property  was  vested  in 
the  corporation  as  such.  A  purchasing  mem- 
ber did  not  receive  the  liquor  as  a  partial  di- 
vision or  distribution  of  the  liquor  among  it& 
members  for  he  paid  of  his  individual  money 
the  price  or  value  of  the  liquor  delivered  to 
him,  and  the  money  which  he  delivered  to  the 
club  became  part  of  its  assets  in  place  of  the 
liquor  he  received  from  the  club.  So  that  ia 
anv  event  it  was  a  sale  pure  and  simple. 

PeopU  V.  Andrews,  115  N.  Y.  4i7, 6  L.  R.  A. 
128;  PeopU  v.  Bradley,  33  N.  Y.  S.  R.  562; 
PeopU  V.  Luhr%,  7  Misc.  503;  People  v.  Sinell, 
34  N.  Y.  8.  R.  898;  Marmont  v.  State,  48  Ind. 
21;  Martin  v.  State,  59  Ala.  34;  PeopU  v. 
SouU,  74  Mich.  250,  2  L.  R.  A.  494;  State  v. 
Horacek,  41  Kan.  87,  3  L.  R.  A.  687;  State, 
J^ewark,  v.  Essex  Club,  53  N.  J.  L.  99;  State  v.. 
Neis,  108  N.  C.  787,  12  L.  R.  A.  412;  State  v. 
Mercer,  32  Iowa,  405;  Rickart  v.  PeopU,  79  111. 
85;  State  v.  Boston  Social,  L,  <Sb  M.  Club,  7a 
Md.  97,  10  L.  R.  A.  64:  Kentucky  Club  v. 
LowimYfe,  92  Kv.  309:  United  States  v.  Wiitig, 
2  Low.  Dec.  466;  StaU  v.  Ascfier,  54  Conn. 
299;  State  v.  Lockyear,  95  N.  C.  633,  59  Am. 
Rep.  287. 

The  statute  under  consideration  uses  clear 
and  positive  language,  and  there  can  be  no 
doubt  but  what  the  legislature  intended  to 
make  an  absolute  prohibition  of  the  sale  of 
either  strong  or  spirituous  liquors  by  any  per- 
son (including  corporations)  without  having  a 
license  granted  in  pursuance  of  law. 

Smith  V.  Williams,  2  Mont.  198;  King  v. 
Stoke  Darner  el.  7  Barn.  &  C.  563;  King  v.  Poor 
Law  Comrs.  6  Ad.  &  El.  7;  King  v.  Burrelt,. 
12  Ad.  &  El.  468;  Tamoud  v.  Eiffe,  3  Q.  B. 
910;  E>C€rett  v.  Wells,  2  Scott.  N.  R.  531;^ 
Newell  V.  PeopU,  Phelps,  7  N.  Y.  97;  Bidwell 
V.  Whitaker,  1  Mich.  469;  Bosley  v.  Mattinqly, 
14  B.  Mon.  89:  United  States  v.  Fisher,  6  U. 
S.  2  Cranch,  358,  2  L.  ed.  804. 

Sales  are  only  permitted  to  certain  persons, 
under  certain  prescribed  conditions,  who  have 
been  granted  the  license  to  sell.  The  license 
is  a  mere  temporary  permit  to  do  what  other- 
wise would  be  unlawful.  Without  a  license 
permitting  it  no  person  may  sell.  That  is  the 
command  of  the  statute. 

Metropolitan  Bd.  of  Excise  v.  Barrie.  84  N. 
Y.  657;  People,  Presmeyer,  v.  Brooklyn  Police 
Comrs.  59  N.  Y.  92;  Cronin  v.  Stoddard,  97 
N.  Y.  271;  PeopU  v.  Meyers,  95  N.  Y.  225; 
Youngblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654;  AdUr  v.  Whitbeck.  44  Ohio  St.  639; 
State  V.  Frame,  39  Ohio  St.  399. 

The  prohibition  or  regulation  of  the  sale  of 
intoxicating  liquors  is  within  the  police  power 
of  the  state,  a  power  vested  entirely  in  the 
legislative  branch  of  the  government  and  to  be 
exercised  in  such  manner  as  the  legislature 
may  deem  proper. 

Cooley,  Const.  Lim.  p.  *581;  Black,  Const. 
Law,  304:  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  23,  25,  24L..ed.  989;  MitgUrv.  Kansas,^ 
123  U.  S.  623,  31  L.  ed.  205. 

In  the  St.  Louis  Club  Case,  125  Mo.  808,  26^ 
L.  R.  A.  578,  the  court  holds  that  under  their 
statutes  the  word  "person"  does  not  include  a 
corporation.  But  in  New  York  the  contrary- 
is  the  rule. 


■512 


New  York  Court  of  Appeals. 


iVPR., 


'  LaFarge  v.  Exchange  F.  Ins,  Co.  22  N.  Y. 
352;  People  v.  New  York  C,  &  H,  R,  R,  Co, 
74  N.  Y.  B02. 

This  is  not  a  case  where  the  omission  of  the 
officers  of  the  law  to  enforce  its  plain  com- 
mand, or  where  the  long  and  continued  viola- 
tion of  the  law  by  clubs  without  being  prose- 
cuted, can  be  relied  upon  as  a  legitimate  argu- 
ment that  usage  or  custom  or  practical  con- 
struction should  be  regarded  by  the  court  as 
an^  advantage  in  determining  the  meaning  of 
this  statute. 

Re  Manhattan  Sav.  Inst.  82  N.  Y.  142;  Van 
Loon  V.  Lyons,  61  N.  Y.  22;  Merritt  v.  Cam- 
eron, 137  U.  S.  551.  34  L.  ed.  775;  United 
States  V.  Graham,  110  U.  8.  219, 28  L.  ed.  126. 

Haigrht,  J.,  delivered  the  opinion  of  the 
court: 

The  offense  of  which  the  defendant  stands 
convicted  is  that  of  selling  strong  and  spiri^ 
uous  liquors  to  be  drunk  upon  the  premises, 
without  a  license,  in  violation  of  §  31,  of  chap. 
401.  of  the  Laws  of  1892. 

On  the  28th  day  of  January,  1895,  one  Leo- 
pold M.  Stark  made  a  written  order  upon  a 
piece  of  paper  for  five  glasses  of  liquor,  and 
delivered  the  same  to  the  steward  of  the  de- 
fendant, who  filled  the  order  from  the  stock  of 
liquors  belonging  to  the  club,  and  the  same 
was  served  to  Stark  and  his  associates,  who 
drank  it  upon  the  premises.  They  were  all 
members  ot  the  club.  The  following  evening 
Stark  paid  the  steward  therefor  50  cents,  which 
went  into  the  treasury  of  the  club. 

The  defendant  was  regularly  incorporated  on 
the  10th  day  of  February,  1881,  as  a  social 
club,  to  establish  and  maintain  a  library,  read- 
ing and  assembly  rooms,  and  to  promote  social 
intercourse  among  its  members.  It  is  man- 
aged by  a  board  of  trustees  with  a  membership 
limited  to  one  hundred  and  fifty  persons  of 
full  age  and  residents  of  the  city  of  Albany. 
A  person  can  be  admitted  as  a  member  only 
when  proposed  by  some  member  to  whom  he 
is  personally  known,  and  upon  the  recom- 
mendation of  the  board  of  trustees,  and  by  an 
election  by  the  members  at  a  regular  nleeting 
of  the  club  by  a  two-thirds  vote.  The  initia- 
tion fee  is  $50,  and  the  annual  dues  $30. 

The  defendant  maintains  a  clubhouse  at 
the  corner  of  Division  and  South  Pearl  streets, 
in  the  city  of  Albany,  in  which  there  are  par- 
lors, a  ballroom,  diningroom,  kitchen,  library, 
cardrooms,  billiard,  pool  and  storerooms,  with 
apartments  for  the  janitor.  Meals,  cigars  and 
liquors  are  served  to  members  of  the  club  upon 
their  writ  ten  orders  at  a  price  fixed  therefor  by 
the  house  committee  of  the  board  of  trustees 
which  is  charged  to  the  member,  who  pays 
therefor  monthly.  The  money  so  paid  in  by 
the  members,  together  with  the  annual  dues,  is 
used  in  defraying  the  general  expenses  of  the 
club,  its  library,  reading-rooms,  servants, 
lights  and  fuel,  and  in  keeping  up  its  stock  of 
provisions,  cigars,  and  liquors.  Its  business 
IS  conducted  solely  for  the  entertainment  and 
recreation  of  its  members,  and  not  for  the  pur- 
pose of  deriving  a  profit  beyond  the  defraying 
of  its  expenses.  Residents  of  the  city  of 
Albany  may  be  introduced  to  the  club  by  any 
member  thereof  once  a  year.  Nonresidents 
may  in  like  manner  be  introduced,  not  to  ex- 
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ceed  ten  times  a  year.  A  member  introducing 
a  visitor  is  required  to  register  his  name  in  a 
book  kept  for  that  purpose,  and  to  be  respon- 
sible for  his  conduct  while  in  the  club-house. 
From  ten  to  twelve  entertainments,— social,  lit- 
erary, musical,  and  dramatic, — are  given  annu- 
ally, to  which  the  female  friends  of  members 
are  invited. 

The  statute  under  which  the  defendant  was 
indicted  provides  as  follows:  "Any  person 
who,  without  havinfir  a  license  granted  to  him 
in  pursuance  of  a  law  of  this  state  permitting 
him  to  sell  either  strong  or  spirituous  liquors, 
wines,  ale,  or  beer,  shall  sell  strong  or  spirit- 
uous liquors,  wines,  ale,  or  beer  in  quantities 
of  less  than  five  gallons  at  a  time,  or  shall  sell 
any  strong  or  spirituous  liquor,  wine,  ale,  or 
beer  in  quantities  of  five  gallons  or  more  at  a 
lime  to  be  drunk  or  used  on  the  premises 
where  the  same  shall  be  sold,  or  in  any  garden 
or  enclosure  communicating  with  such  prem- 
ises, or  in  any  public  street  or  place  contigu- 
ous thereto,  shall  l)e  guilty  of  a  misdemeanor." 

Upon  the  trial  the  defendant  asked  the  court 
to  direct  the  jury  to  find  a  verdict  of  acquittal 
on  the  grounds:  First,  that  the  facts  proved 
do  not  constitute  a  crime.  Second,  that  the  ' 
facts  proved  do  not  show  that  the  defendant 
has  violated  §  31,  chap.  401,  of  the  Laws  of 
1892  or  any  of  the  provisions  of  said  chap.  401 
of  the  Laws  of  1892.  The  court  refused  to  so 
direct,  and  an  exception  was  taken  by  the  de- 
fendant. 

The  court  was  then  asked  by  /the  defendant 
to  charge  that  **the  disposing  of  wines  and 
liquors  by  the  defendant  is  not  a  sale  of  the 
same  within  the  meaning  and  intent  of  the 
provisions  of  chap.  401 ,  Laws  of  1892,  or  of  the 
laws  amendatory  or  supplementary  thereto, 
and  that  the  furnishing  of  wines  and  liquors 
by  the  defendant  to  its  members,  as  shown  by 
the  evidence,  is  not  a  violation  of  §  31,  chap. 
401,  Laws  of  1892,  nor  a  violation  of  any  of 
the  provisions  of  said  act."  This  was  refused 
and  an  exception  was  taken. 

Much  has  already  been  written  with  refer- 
ence to  the  liability  of  social  clubs  under  ex- 
cise laws.  An  impression  has  prevailed  that 
they  were  not  brought  within  the  provisions 
of  the  statute,  and,  consequently,  thousands 
of  clubs  have  been  organized  all  over  the  coun- 
try, by  hotel  and  saloonkeepers  who  had  been 
refused  a  license,  for  the  purpose  of  evading 
the  laws  with  reference  thereto.  The  devices 
adopted  by  these  so-called  clubs  were  numer- 
ous, and  in  many  instances  ingenious.  It, 
however,  has  not  been  difflcul*.  to  ascertain  the 
true  purpose  and  intent  of  their  organization. 
And  the  courts  thus  far  have  not  failed  to  un- 
mask such  schemes,  and  hold  the  organizers 
thereof  responsible  for  a  violation  of  the  law. 
But  this  defendant  is  conceded  to  be  a  legiti- 
mate club,  regularly  organized,  of  many  years' 
standing,  and  conduct^  for  the  purposes  men- 
tioned in  its  articles  of  incorporation. 

The  first  question  is,  Has  the  liability  of 
such  a  club  ever  been  determined  by  this  court? 
Upon  this  question  the  counsel  for  the  respect- 
ive parties  differ  with  reference  to  what  was 
decided  in  the  case  of  People  v.  Andrews,  115 
N.  Y.  427,  6  L  U.  A.  128.  In  that  case  the 
general  term  held  that  social  clubs,  or^nized 
for  legitimate  purposes,   were  autbonzed  by 
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the  statute;  that  the  property  of  the  club  was 
in  effect  the  joint  property  of  the  members, 
and  that  the  furnishing  of  liauors  of  the  club 
to  its  members  by  the  steward  was  not  a  viola- 
tion of  the  statute.  There  was  evidence,  how- 
ever, in  that  case  tending  to  show  that  the  club 
was  a  fraudulent  concern,  organized  for  the 
purpose  of  evading  the  law  by  a  saloon  keeper 
who  bad  been  refused  a  license;  that  any  per- 
son could  join  the  club  upon  the  payment  of  50 
cents,  which  was  returned  to  him  upon  his  with- 
drawal, and  that  the  only  object  and  purpose 
of  the  organization  were  the  sale  of  strong  and 
spirituous  liquors.  The  eeneral  term  reached 
the  conclusion  that  the  trial  court  should  have 
submitted  to  the  jury  the  question  as  to 
whether  the  organization  was  a  scheme  or  a 
device  to  evade  the  excise  law.  50  Hun,  592, 
595. 

Upon  this  question  the  court  of  appeals  dif- 
fered with  the  general  term,  holding  that  the 
question  of  sale  under  the  statute  depended 
upon  the  character  of  the  act.  The  opinion 
calls  attention  to  the  evidence  in  much  detail, 
tending  to  show  the  fraudulent  character  of 
the  organization;  that  the  sales  were  made  for 
cash,  and  the  business  conducted  in  every  res- 
pect as  in  an  ordinary  saloon, — and  then  con- 
cludes: "Whatever  may  be  the  merits  of  the 
scheme  prescribed  by  the  organization  it  has 
no  effect  here.  It  did  not  control  or  govern 
theparties." 

We  are  aware  that  it  has  been  generally  un- 
derstood that  this  court  in  that  case  intended 
to  hold  clubs  liable  under  the  statute,  and  that 
the  general  terms  in  several  instances  have 
subsequently  so  held,  resting  their  decisions 
upon  that  case.  Pe^yple  v.  Sinell,  34  N.  Y.  8. 
R.  898;  Peopk  v.  Bradley.  33  N.  Y.  8.  R.  562; 
People  V.  Luhrs^  7  Misc.  503.  But  such  was 
not  the  intention  of  this  court,  and  to  that  ex- 
tent its  determination  has  bten  misunderstood. 
The  question  here  presented  must  therefore  be 
re.earded  as  undecided  and  still  open  for  con- 
sideration. 

In  11  Am.  &  Eng.  Enc.  Law,  p.  727,  it  is 
said  that  "the  distribution  of  liquors  by  a  bona 
fide  club  among  its  members  is  not  a  sale  within 
the  inhibition  of  a  liquor  law,  even  though  the 
person  receiving  the  liquor  givf^s  money  in  re- 
turn for  it,  and  the  law  prohibiting  the  sale  of 
liquor  on  Sunday  does  not  apply  to  such  a 
club.  It  is  otherwise,  however,  .where  such 
club  is  simply  a  device  resorted  to  as  a  means 
of  evading  the  statute." 

Black  on  Intoxicating  Liquors,  at  §  142, 
after  referring  to  the  authorities  in  the  differ- 
ent states  upon  the  subject,  'concludes  as  fol- 
lows: "Upon  the  whole,  therefore,  notwith- 
standing^ some  conflicting  rulings,  the  rational 
conclusion  is  that  the  intent  must  govern.  On 
the  one  hand,  if  the  object  of  the  organization 
is  merely  to  provide  the  members  with  a  con- 
venient method  of  obtaining  a  drink  when- 
ever they  desire  it,  or  if  the  form  of  member- 
ship is  no  more  than  a  pretense,  so  that  any 
person,  without  discrimination,  can  procure 
liquor  by  signing  his  name  in  a  book  or  buy- 
ing a  ticket  or  a  chip,  thus  enabling  the  propri- 
etor to  conduct  an  illicit  traffic,  then  it  falls 
within  the  terms  of  the  law.  But  on  the  other 
band,  if  the  club  is  organized  and  conducted 
in  good  faith  with  a  limited  and  selected  mem- 
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bership,  really  owning  its  property  in  com- 
mon, and  formed  for  social,  literary,  artistic, 
or  other  purposes,  to  which  the  furnishing  of 
liquor  to  its  members  would  be  merely  inci- 
dental, in  the  same  way  and  to  the  same  ex- 
tent that  the  supplying  of  dinners  or  daily 
papers  might  be,  then  it  cannot  be  considered 
as  within  either  the  purpose  or  letter  of  the 
law." 

In  Oraff  v.  Evans,  L.  R.  8  Q.  B.  Div.  373, 
the  appellant  was  a  manager  of  a  club  imder 
the  supervision  of  trustees,  in  whom  all  the 
property  of  the  club  was  vested.  The  club 
was  not  licensed  for  the  sale  of  intoxicating 
liquors,  but  these  were  supplied  at  tixed  prices 
to  members  for  consumption,  the  money  pro- 
duced thereby  going  to  the  general  fund  of  the 
club.  The  manager  in  the  course  of  his  em- 
ployment supplied  liquors  to  a  member.  It 
was  held  that  it  was  not  a  sale  within  the 
meaning  of  the  licensing  act.  Field,  J.,  in  de- 
livering the  opinion  of  the  court,  says:  "The 
question  here  is,  "Did  Graff,  the  manager 
who  supplied  the  liquor  to  Foster,  effect  a 
sale  by  retail?  I  think  not.  I  think  Foster 
was  an  owner  of  the  property,  together  with 
all  the  other  members  of  the  club.  Any  mem- 
ber was  entitled  to  obtain  the  goods  on  pay- 
ment of  the  price.  A  sale  involves  the  ele- 
ment of  a  bargain.  There  was  no  bargain 
here,  nor  any  contract  with  Graff  with  respect 
to  the  goods.  Foster  was  acting  upon  his 
rights  as  a  member  of  the  club,  not  by  reason 
of  any  new  contract,  but  under  his  old  con- 
tract of  association,  by  which  he  subscribed  a 
sum  to  the  funds  of  the  club  and  became  en- 
titled to  have  ale  and  whiskey  supplied  to  him 
as  a  member  at  a  certain  price." 

In  State,  Bell,  v.  St.  Ixmia  Club,  26  L.  R.  A. 
573.  125  Mo.  308,  it  was  held  that  the  distri- 
bution of  wines  or  other  liquors  among  the 
members  of  a  social  club  which  is  a  bona  fide 
organization  with  limited  membership,  admis- 
sion to  which  is  only  on  a  vote  of  the  govern- 
ing board,  and  with  common  ownership  of 
property,  is  not  a  sale  of  liquor  within  the 
meaning  of  the  Missouri  dramshop  act.  This 
is  a  recent  case,  and  the  opinion  contains  a 
review  of  all  of  the  decisions  upon  the  subject. 

The  courts  in  our  sister  states  are  in  conflict 
upon  the  question  discussed  in  the  above  cases. 
Many  of  the  decisions  are  based  upon  local 
statutes  differing  materially  from  our  own,  and 
other  cases  are  disposed  of  upon  the  ground  of 
the  fraudulent  character  of  the  organization. 
Attention  is  called  to  Com.  v.  Ewig,  145  Mass. 
119;  Seimy.  State,  55  Md.  566,  39  Am.  Rep. 
419;  Tennessee  Club  v.  Dwyer,  11  Lea,  462.  47 
Am.  Rep.  298:  Piedmont  Club  v.  Com.  87  Va. 
541;  State,  Columbia  Club,  v.  McMaster,  35  8. 
C.  1;  Barden  v.  Montana  Club,  10  Mont.  330, 

11  L.  R.  A.  593;  Koenigv.  State,  33  Tex.  Crim. 
Rep.  367;  People  v.  Soule,  75  Mich.  250,  2  L. 
R.  A.  494;  State  v.  Horacek,  41  Kan.  87,  3  L. 
R.  A.  687;  State,  Newark,  v.  Essex  Club,  53  N. 
J.  L.  99;  State  v.  Lockpear,  95  N.  C.  633.  69 
Am.  Rep.  287;  State  v.  Neis,  108  N.  C.  787, 

12  L.  R.  A.  412;  State  v.  Mercer,  32  Iowa,  405; 
Rickart  v.  Peopk,  79  111.  85;  State  v.  Boston 
Social,  L.  &  M.  Club,  73  Md.  97,  10  L.  R.  A. 
64;  Kentucky  Club  v.  Louisville.  92  Ky.  309; 
NetcellY.  Hemingway,  16  Cox.  C.  C.  604;  Com, 
V.  Pomphret,  137  Mass.  564-567. 
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For  a.  full  and  elaborate  discussion  of  the 
cases  we  refer  to  Black  on  Intoxicating  Liquors, 
5^  142,  and  to  State ^  Bell,  v.  8t.  Louis  Club,  m- 
pra.  A  further  discussion  of  them  here  we 
do  not  deem  necessary  or  profitable,  for  the 
question  presented  must  be  determined  upon  a 
construction  of  our  own  statute.  It  first  pro- 
vides for  the  creation  of  boards  of  excise  in 
towns  and  cities,  prescribes  their  powers  and 
duties,  and  then,  in  g  19,  provides  that  *'a 
board  of  excise  may,  when  authorized  by  law, 
and  not  otherwise,  grant,"  etc  ,  a  license.  It 
then  specifies  the  cases  in  which  a  license  may 
be  granted:  First,  to  the  keeper  of  an  inn, 
tavern  or  hotel;  second,  to  the  keeper  of  a  sa- 
loon; third,  to' the  keeper  of  a  saloon  for  the 
sale  of  ale  and  beer  only;  fourth,  to  the  keeper 
of  a  store:  and  fifth,  to  the  keeper  of  a  drug 
store.  The  statute  contains  no  provision  au 
thorizing  the  issuing  of  a  license  to  a  club  or  an 
organization  of  the  character  of  the  defendant. 
And  it  was  conceded  on  the  part  of  the  learned 
district  attorney  upon  the  argument  that  the 
defendant  was  not  an  inn,  tavern,  or  hotel,  a 
saloon,  store,  or  drug  store  within  the  mean- 
ing of  the  act  which  permitted  boards  of  excise 
to  issue  a  license  to  it.  We  are  thus  brought 
to  a  consideration  of  the  provisions  of  ^31, 
under  which  the  defendant  was  indicted.  It  is 
prohibitory  as  to  form  and  character  of  the  sale 
of  strong  and  spirituous  liquors  wines,  ale,  or 
beer  by  a  person  without  having  a  license.  It 
provides  that  a  person  offending  shall  be 
guilty  of  a  misdemeanor.  This  section  doubt- 
less must  be  considered  in  connection  with  i^  19. 
which,  as  we  have  seen,  regulates  the  sale  of 
strong  and  spirituous  liquors  by  requiring  per- 
sons who  engage  in  that  business  to  first  procure 
a  license.and  specifies  the  kinds  of  license  which 
the  board  of  excise  may  issue.  The  fact  that 
clubs  of  the  nature  of  the  defendant  are  not  in- 
cluded within  its  provisions  has  an  important 
bearing  upon  the  meaning  to  be  placed  upon  the 
provisions  of  §  31.  In  this  connection  the 
construction  placed  upon  a  statute  penal  in 
character,  by  public  officers  charired  with  the 
duty  of  executing  its  provisions  for  many 
years,  may  properly  be  considered  in  determin- 
ing the  legislative  intention.  Potter's  Dwarr. 
Stat.  183,  184;  People,  Williams,  v.  Dayton,  55 
N.  Y.  367-378:  Brown  v.  United  States,  113  U. 
S.  568,  28  L.  ed.  1079.  Upon  this  subject  the 
evidence  shows  that  clubs  in  this  state  have 
existed  for  a  long  period,  that  they  have  not 
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been  required  to  take  out  a  license,  and  yet  it 
is  a  well-known  fact  that  they  have  kept  on 
hand  stocks  of  liquors  which  they  distributed 
to  their  members.  Was  it  then  intended  that 
the  distribution  of  liquors  by  a  club  among  its 
members  should  be  a  sale  within  the  contem- 
plation of  the  statute?  If  so  commissioners 
of  excise,  police  officers  and  district  attor- 
neys have  for  many  years  neglected  their  offlciaL 
duties. 

As  we  have  seen,  the  defendant  is  a  social 
club  organized  under  the  statute  for  a  legiti- 
inate  purpose,  to  which  the  furnishing  of 
liquors  to  its  members  is  merelj'  incidental 
and  is  not  unlike  the  supplying  of  din- 
ners or  articles  which  the  member  may 
desire  for  his  own  comfort  and  entertain- 
ment. The  defendant  has  a  limited  and 
selected  membership.  And  while  the  piop- 
erty  and  supplies  are  technically  owned  by 
the  club,  each  member  is.  in  equity,  an  equal 
owner  in  common.  It  was  not  organized  for 
the  purpose  of  engaging  in  a  business  for  profit,, 
or  for  the  traffic  in  liquors.  It  engages  in  no 
business  other  than  that  which  pertains  to  the 
maintenance  of  its  library,  reading-rooms,  and. 
the  social  intercourse  and  comfort  of  its  mem- 
bers. Liquors,  as  well  as  other  supplies,  are- 
distributed  to  its  members  upon  the  written  or- 
der of  the  member  at  a  price  fixed  by  the  offi- 
cers of  the  club  designed  to  cover  the  purchase 
price  and  disbursements  in  serving.  These- 
orders  pass  to  the  steward  or  treasurer  of  the 
club  and  are  charged  against  the  member,  who* 
settles  therefor  monthly.  We  think  that  the 
transaction  with  Stark  did  not  amount  to  a  sale 
within  the  meaning  of  the  statute.  It  was  but: 
a  distribution  among  the  members  of  the  club 
of  the  property  that  belonged  to  them.  The 
fact  that  a  payment  was  made  does  not  change 
the  character  of  the  act.  for  it  was  but  the 
means  adopted  by  which  each  member  could 
receive  his  own  and  not  that  belonging  to  his 
fellow  member.  The  payment  went  mto  the 
treasury  to  ultimately  restore  that  which  he  had 
taken. 

We  think  the  court  erred  in  refu-^-ing  to 
charge  as  requested  that  the  act  charged  against 
the  defendant  was  not  a  violation  of  the  stat- 
ute, and  that  the  Judgment  of  t^e  General  Term 
and  Court  of  Sessions  should  be  reversed,  and 
the  defendant  discharged. 

All  concur. 
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STATE  of  Wisconsin,  Be^pt. , 

James  8.  DUKET,  Appt. 

(90  Wis.  272.) 

.!•  The  power  of  the  leKislatare  over 
the  subject  of  marritiig^  as  a  civil  status 
Is  UDlimited  and  supreme  except  as  restricted  by 
tbe  Constitution. 

8.  A  statute  providing  that  a  sentence 
to  imprisonment  for  life  shall  operate 
as  an  absolute  dissolution  of  the  mar^ 
riai^e  of  tbe  party  does  not  violate  the  provl- 
sioB  of  Const,  art.  4, 824,  that  the  legislature  shall 
never  grrant  any  divorce. 

8.  The  reversal  of  a  sentence  to  impris- 
onment for  lit^  on  account  of  error,  but  not 
for  want  of  Jurisdiction,  does  not  operate  to  re- 
store the  marriage  relation  of  the  convict,  which 
had  been  dissolved  by  the  sentence,  under  Rev. 
Stat.  6  2865. 

(April  23, 1895.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court   for  Ashland  County, 
convicting  him  of  adultery.     Reversed. 

Statement  by  Pinney.  J. : 

This  case  comes  before  the  court  upon  ex- 
ceptions under  §  4720,  Rev.  Stat,  from  which 
it  appears  that  the  defendant  was  tried  and  con- 
victed in  the  circuit  court  for  Ashland  county 
upon  an  information  charging  him  with  havinfir 
on  the  6th  of  May,  1893,  at  the  county  of  Ash- 
land, and  thence  continuouslv  up  to  October  3. 
1898.  committed  adultery  with  Lucy  French, 
then  and  there  the  lawful  wife  of  William  G. 
French,  who  was  then  and  there  still  alive,  etc. 
The  case  was  submitted  to  the  jury  on  a  stip- 
ulation of  facts,  namely:  That  William  G. 
French  and  Lucy  M.  French  were  married 
about  the  year  1875,  and  are  both  still  living; 
that  in  June,  1891,  William  G.  French  was 
convicted  of  murder  in  the  first  deijree.  and 
sentenced  to  imprisonment  for  life,  and  said 
sentence  was  executed;  that  May  22,  189a, 
the  supreme  court  of  Wisconsin  reversed  such 


Note.— T/ie  effect  of  a  conviction  and  sentence  of 
either  husltand  or  wife  upon  Oie  marriage  rela- 
tion. 
I.  Jnueneral, 
II.  Necessity  of  a  conviction, 

III.  Effect  of  an  appeal  from  conviction. 

IV.  Effect  of  commutation  of  the  sentence  or  of  a 

pardon. 
V.  Conviction  in  another  state. 
VI.  Retroactive  effect  of  statute. 
Vli.  Allegation  of  infanums  crime. 
VIII.  Where  crime  is  prior  to  marriage. 
IX.  Conviction  as  desertion. 
X.  Classed  wUhcrueltff. 

XI.  Conv>ietifm^  as  a  bar  to  dix^orce  hy  the  x>orty 
convictsd. 

As  to  civil  death  in  the  United  States,  see  note  to 
Davis  v.  LaninK  (Tex.)  18  L.  U.  A.  82. 

I.  In  general. 

At  common  law.  independent  of  statutory  enact- 
ment, the  conviction  and  sentence  of  either  hus- 
band or  wife  wns  not  a  ground  for  divorce  or  an 
annulment  of  the  marriatro  relation. 

In  most  of  the  stiites  of  the  Union,  however,  such 
conviction  and  sentence  have  been  made  a  statu- 
tory ground  for  a  decree  a  vtn(mlo. 

There  are  some  few  states,  however,  which  make 
the  commitment  and  sentence  a  g^round  for  an 
atMolute  annulment  of  the  marriage  without  any 
proceedings  by  way  of  divorce  or  otherwise.  This 
will  be  found  to  K)e  the  case  in  Maine,  Michigan, 
Rhode  Island,  and  Wisconsin. 

In  Alabama  imprisonment  in  any  state  peniten- 
tiary for  two  5'ears,  the  sentence  being  for  seven 
years  or  longer,  is  a  ground  for  divorce.  Civil 
Code,  ed.  1886,  S  2322,  p.  628. 

And  in  Arizona  conviction  of  a  felony  after  mar- 
riage, and  imprisonment  in  any  prison.are  a  ground 
for  divorce,  but  cannot  be  prosecuted  until  six 
months  after  conviction,  provided  that  one  is  not 
convicted  on  the  evidence  of  the  other,  and  a  par- 
don does  not  lalse  away  the  right.  Rev.  Stat.  ed. 
1887,  8  2111,  p.  374. 

So,  in  Arkansas,  conviction  of  felony  or  other 
infamous  crime  entitles  the  innocent  party  to  a 
divorce.    Dig.  Stat.  ed.  1884,  chap.  52,  §  25S6,  p.  580. 

And  in  California  the  conviction  of  a  felony  is 
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ground  for  divorce.    Deer.  Civ.  Code,  ed.  1886,  f  92» 

p.  as. 

By  the  Colorado  statutes  the  conviction  of  a 
crime  or  infamous  offense  entitles  the  innocent 
party  to  a  divorce.  1  Mills*  Anno.  Stat.  chap.  43,  p. 
1035,  S 1562. 

So,  in  Connecticut  among  the  statutory  grounds 
for  which  divorce  may  be  granted  will  be  found, 
sentence  to  Imprisonment  for  life,  and  the  convic- 
tion of  an  infamous  crime  involving  a  violation  of 
conjugal  duty, subjecting  the  offender  to  impris- 
onment in  the  state  prison.  Gen.  Stat.  ed.  1888,  p. 
612,  e  2802. 

So.  under  the  Revised  Code  of  the  District  of  Co- 
lumbia of  1857  sentence  of  imprisonment  for  life 
or  for  seven  years  or  more  was  a  statutory  ground 
for  divorce,  but  it  would  seem  that  by  the  act  of 
June  19, 1860,  chap.  168,  and  June  1, 1870,  chap.  116, 
the  same  is  not  now  a  ground  of  divorce.  Rev. 
Stat.  iS  738,  p.  88. 

And  under  the  laws  of  Delaware  the  conviction 
in  or  out  of  the  state  after  marriage,  of  a  crime 
made  such  under  the  statelaw.no  matter  whether 
such  crime  was  perpetrated  before  or  after  mar- 
riage^is  a  ground  of  divorce.  Del.  Laws,  ed.  18P5^ 
chap.  75,  6  i,  p.  596. 

In  Georgia,  under  the  Code,  a  sentence  of  Im- 
prisonment for  two  or  more  years  for  an  offense  in- 
volving moral  turpitude'  is  a  ground  for  total  di- 
vorce.   Code,  ed.  1882,  p.  8a5,  §  1715,  subdiv.  8. 

So,  in  Idaho  the  conviction  of  a  felony  enti- 
tles the  innocent  party  to  a  divorce  under  the 
laws  of  that  state.    Rev.  Stat.  ed.  1887.  i  3457.  p.  304. 

So,  the  Revised  Statutes  of  Illinois  make  the  con- 
viction of  felony  or  other  infamous  crime  a  ground 
of  divorce.  1  Starr  &  C.  Anno.  Stat.  ed.  18S5,  p.  885, 
chap.  40, 111,81. 

And  the  Revised  Statutes  of  Indiana  make  the 
conviction  after  marriage  In  any  country,  of  either 
party,  of  an  infamous  crime,  a  ground.  1  Rev. 
Stat.  Myer's  ed.  1888,  6  1033. 

In  Iowa  the  conviction  of  felony  after  marriage 
works  a  divorce  under  the  Code.  1  McCiain's  Anno. 
Code.  ed.  1888,  p.  891,  S3414. 

And  in  Kansas  the  conviction  of  felony  and  im- 
prisonment therefor  subsequent  to  the  marriage  is 
made  a  ground  of  divorce.  2  Gen.  Stat.  ed.  1889, 
p.  1568,  S  4749. 
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sentence,  and  granted  a  new  trial;  that  on  May 
6, 1H93,  said  Lucy  M.  French  and  the  defendant 
were  married,  and  lived  together  as  man  and 
wife  up  to  the  time  of  his  arrest  for  this  offense; 
that  before  such  marriage  the  defendant  had 
been  advised  by  counsel  that  the  conviction  and 
sentence  of  William  G.  French  constituted  a  le- 
ral  separation, without  further  judicial  proceed- 
ings, entitling  him  to  marry  her  without  the  in- 
tervention of  a  decree  of  divorce;  (hat  the  mar- 
riage was  consummated  on  said  facts  and  ad- 
vice, and  had  no  reference  to  proceedings  in  the 
supreme  court;  that  the  defendant  at  the  time 
of  the  marriage  knew  of  the  proceedings  then 
pending  in  such  court  for  a  new  trial;  and  that, 
after  the  reversal  of  the  sentence,  defendant 
was  advised  by  counsel  that  such  reversal  did 
not  restore  William  6.  French  and  Lucy  M. 
French  to  their  marital  rights,  and  that  the  de- 
fendant would  testify  that  such  marriage  was 
made  by  him  in  good  faith.  The  prosecution 
and  defense  thereupon  rested.  Defendant 
moved  the  court  to  direct  a  verdict  in  his  fa- 
vor, on  the  ground  that  the  state  had  failed  to 
prove  a  case,  but  the  court  refused  such  direc- 
tion.   The  court  charged  the  jury:    (I)  That 


if  they  found  the  facts  stipulated  against  the 
defendant  by  him  to  be  true,  and  they  were 
satisfied  therefrom  of  defendant's  guilt,  they 
should  convict  him:  (2)  That  if  the  convic- 
tion and  sentence  of  William  G.  French  had 
been  legal,  it  would  have  been  a  complete  de- 
fense, but  the  supreme  court  reversed  the  judg- 
ment of  sentence,  and  held  the  same  to  be  in- 
valid ;  (3)  That  as  a  matter  of  law,  the  conviction 
of  William  G.  French  being  illegal,  it  was  no 
defense  which  would  be  of  an^  avail  or  bene- 
fit to  the  defendant.  Exceptions  were  taken 
to  the  refusal  to  instnict  the  jury  as  requested, 
and  for  giving  each  of  the  several  instructions 
I  stated. 

Mestrs,  Tomkins  &  Merrill*  for  appel- 
lant: 

The  provision  of  the  statute  is  that  on  the 
happening  of  a  certain  event  then  the  marriage 
tie  shall  be  dissolved,  that  is,  the  relation  of 
husband  and  wife  shall  cease  to  exist.  This 
relation  is  not  a  contractual  relation  but  a 
status. 

Bishop.  Mar.  &  Div.  §  667;  Cooiey,  Const 
Lim.  g  182. 


Under  the  General  Statutes  of  Kentucky  con- 
demDation  for  felony  In  that  state  or  elsewhere  is 
a  ground.  Stat.  ed.  1894,  chap.  66,  art.  S.  f  2117, 
p.  768. 

So,  in  the  Louif  iana  Code  condemnation  to  an  in- 
famous punishment,  or  where  the  party,  being 
charged  with  an  infamous  offense,  flees  from  Jus- 
tice, is  made  the  ground  for  a  divorce  from  bed  and 
board.    Rev.  Code,  ed.  1889,  title  5,  art,  188,  p.  68. 

And  by  article  199  of  the  same,  married  persons 
may  claim  reciprocally  a  divorce  for  the  causes 
named  in  the  prior  section,  but  except  where,  inter 
alia,  there  have  been  a  conviction  and  sentence  no 
divorce  can  be  granted  unless  a  judgment  of  sep- 
aration has  been  decreed  and  a  year  has  expired 
without  reconciliation. 

Under  Maine  Rev.  Stat.  ed.  1883,  chap.  60,  8  1, 
p.  820,  the  sentence  of  either  party  to  imprison- 
ment for  life  and  confinement  under  it  dissolves 
the  marriage  without  legal  process. 

The  Public  Statutes  of  Massachusetts  make  pro- 
vision for  a  divorce  when  either  party  has  been  sen- 
tenced to  confinement  at  hard  labor  for  life,  or  for 
tlve  years  or  more  in  the  state  prison,  or  in  a  Jail  or 
house  of  correction,  and  also  declare  that  a  pardon 
granted  to  the  guilty  party  after  such  a  divorce  will 
not  restore  the  conjugal  rights.  Pub.  Stat.  od.  1887, 
chap.  146,  6  2,  p.  81d. 

Under  the  Revised  Statutes  of  Michigan  the  sen- 
tence of  imprisonment  for  life  in  any  prison.  Jail, 
or  house  of  correction  absolutely  dissolves  the 
marriage  without  a  divorce,  and  a  pardon  does  not 
restore  the  party's  rights.  3  How.  Stat.  ed.  1882, 
title  23,  chap.  237,  fi  6227,  p.  1621. 

And  in  Minnesota  the  sentence  of  imprisonment 
in  a  state  prison  subsequent  to  the  marriage  is  a 
ground  for  divorce,  and  a  pardon  does  not  restore 
the  conjugal  'rights.  1  Gen.  Stat.  ed.  1878,  chap.  6'A 
title  1,  H  6,  7,  p.  628. 

And  a  similar  provision  is  contained  in  the  Miss- 
issippi Code,  which  makes  the  sentence  to  the  peni- 
tentiary a  ground  for  divorce,  provided  the  gruilty 
party  is  not  pardoned  before  being  sent  there. 
Anno.  Code,  ed.  1892,  chap.  36,  S  1562,  p.  419. 

So,  the  Revised  Statutes  of  Missouri  make  the 
conviction  and  sentence  during  marriage  of  a  fel- 
ony or  infamous  crime  a  ground  for  divorce. 
1  Rev.  Stat.  ed.  1889,  chap.  63,  §  4601,  p.  1029. 

And  the  Montana  Code  provides  for  a  divorce 
upon  the  conviction  of  felony  or  other  infamous 
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crime  without  subsequent  cohabitation.  Corop. 
Stat.  ed.  1887,  chap.  58,  p.  919, «  999. 

Under  the  statutes  of  Nebraska  the  sentence  of 
imprisonment  in  any  prison.  Jail,  or  house  of  cor- 
rection for  three  yeara  or  more  is  a  ground  for  di- 
vorce, and  no  pardon  restores  the  conjugal  rights. 
Consol.  Stat.  ed.  1893,  chap.  18,  6 1422,  p.  410. 

And  under  the  same  section  imprisonment  for 
life  is  also  a  ground,  and  a  pardon  has  no  effect. 
Ibid. 

The  Nevada  laws  provide  for  divorce  in  case  of 
conviction  for  felony  or  infamous  crime. 

So,  under  the  General  Laws  of  New  Hampshire 
the  conviction  of  either  party  of  crime  punisha- 
ble in  that  state  with  imprisonment  for  more  than 
a  year  is  made  a  ground  for  divorce,  provided  the 
guilty  party  be  actually  imprisoned  under  such 
conviction.    Pub.  Stat.  ed.  1881,  chap.  176, 8  6,  p.  496. 

And  conviction  for  a  felony  is  a  ground  for  di- 
vorce in  North  Dakota.  Rev.  Code.  ed.  1805,  9  2737, 
p.  611. 

So,  the  Revised  Statutes  of  Ohio  make  the  im- 
prisonment of  either  party  in  a  penitentiary  under 
sentence  thereto  a  ground  for  divorce  where  the 
petition  is  filed  during  the  imprisonment.  2  Rev. 
Stat.  ed.  1896.  title  1,  div.  7,  chap.  6,  8  6680,  p.  1426. 

The  conviction  of  felony  is  also  made  a  ground 
of  divorce  under  the  General  Laws  of  Oregon. 
1  Hiirs  Anno.  Laws,  ed.  1892,  chap.  6,  title  7,  8  495. 
p.  462. 

And  under  the  laws  of  Pennsylvania  of  May  8, 
1854  (Pamph.  Laws,  644),  the  sentence  of  either 
party  for  a  felony  to  the  county  prison  for  any 
term  exceeding  two  years  or  to  the  penitentiary 
for  a  life  term  entitled  the  innocent  party  to  a  di- 
vorce. 

And  now  by  the  act  of  June  1,  1891  (Pamph. 
Laws,  142),  the  conviction  of  forgery  or  other  infa- 
mous crime  either  theretofore  or  thereafter,  within 
or  without  the  state,  and  sentence  to  any  term 
exceeding  two  years,  provided  that  if  convicted 
out  of  the  state  the  crime  be  one  punishable  within 
the  state  by  imprisonment  for  two  years  or  more,  is 
a  ground  for  divorce. 

The  Public  Statutes  of  Rhode  Island  provide  for 
divorce  in  case  either  party  be  deemed  or  treated 
to  be  civilly  dead  by  reason  of  the  commission  of  a 
crime.    Pub.  Stat.  1882,  title  20,  chap.  167, 8  1 ,  p.  426. 

The  statutes  of  Tennessee  make  provision  for  di- 
vorce upon  the  conviction  of  any  crime  which  by 
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The  court  had  jurisdiction  of  the  party  and 
of  the  cause  of  action  and  the  sentence  ren- 
dered was  valid  and  binding  on  all  parties  in- 
terested and  as  such  must  be  respected  and 
enforced  unless  avoided  by  appropriate  pro- 
ceedings instituted  for  that  purpose. 

Freem.  Judgm.  §  116:  Cone  v.  Com,  58  N. 
H.  152. 

The  presumptions  are  in  favor  of  innocence. 

Bishop,  Mar.  &  Div.  §  128. 

Messrs.  W.  H.  Mylrea  and  L.  K.  Luse* 
for  the  State: 

Section  2355  is  a  violation  of  §  24,  art.  4,  of 
our  Constitution,  for  the  reason  that  it  allows 
the  legislature  to  accomplish  indirectly  that 
which  it  is  prohibited  from  doing  directly. 

Civil  death  is  unknown  in  this  country. 

1  Bishop,  Crim.  L.  §  96. 

The  reversal  of  the  sentence  of  imprison- 
ment of  French  for  life  related  back  to  the  lime 
of  sentence. 

Crouch  V.  Crouch,  30  Wis.  667;  7? v. 

R ,  20  Wis.  332;  Eterett  v.  Everett,  60 

Wis.  200. 


Pinney*  J.,  delivered  the  opinion  of  the 
court: 

The  exceptions  present  questions  of  some  dif- 
ficulty and  of  great  importance,  namely:  (1) 
In  respect  to  the  validity  and  effect  of  §  2855, 
Rev.  Slat,  which  provides  that  "when  either 
party  shall  be  sentenced  to  imprisonment  for 
life,  the  marriage  shall  be  thereby  absolutely 
dissolved,  without  any  judgment  of  divorce  or 
other  legal  process,  and  no  pardon  granted  to 
the  party  so  sentenced  shall  restore  such  party 
to  his  or  her  conjugal  rights."  (2)  Whether 
the  marriage  of  the  defendant  with  the  former 
wife  of  French,  which  took  place  after  his 
conviction  and  sentence  to  imprisonment  for 
life,  and  while  he  was  imprisoned  under  it,  but 
before  the  reversal  of  the  sentence,  was  ren- 
dered void  by  such  reversal,  and  French  was 
thereby  restored  to  his  former  conjugal  lights. 
The  statute  in  question  has  been  in  force  ever 
since  the  Revision  of  1849,  and  has  not  hith- 
erto been  the  subject  of  consideration  in  this 
court.  Such  or  similar  statutes  exist  in  Michi- 
gan and  Maryland,  and  perhaps  in  other  states. 


the  laws  of  that  state  re  nders  the  party  infamous, 
and  also  upon  the  conviction  of  any  crime  which 
by  the  laws  of  that  state  is  declared  a  felony, 
whereof  the  offender  has  l)een  sentenced  to  confine- 
ment in  the  penitentiary.  Code,  ed.  1884,  6  8308, 
p.  611. 

The  Revised  Statutes  o^  Texas  make  provision 
for  a  divorce  in  favor  of  either  one  of  the  parties 
when  the  other  has  been  convicted  subsequent  to 
marriage  of  a  felony  and  imprisoned  in  the  state 
prison,  but  provide  that  no  such  divorce  shall  be 
sustained  on  account  of  such  conviction  for  felony 
until  twelve  months  after  final  Judgment  of  con- 
viction, nor  even  then  where  the  governor  has  par- 
doned the  convict,  provided  the  husband  has  not 
been  convicted  on  the  testimony  of  the  wife,  nor 
the  wife  on  the  testimony  of  the  husband.  1  Sayles, 
Civ.  Stat.  chap.  4,  art.  2861,  p.  886. 

So.  the  laws  of  Utah  make  provision  for  divorce 
upon  the  conviction  of  felony  subsequent  to  mar- 
riage.   Comp.  Laws,  ed.  1876,  6  2,  p.  875. 

And  the  Revised  Statutes  of  Vermont  also 
contain  provisions  for  divorce  when  either  party 
has  t)een  sentenced  to  confinement  at  hard  labor 
in  the  siate  prison  for  life  or  for  three  years 
or  more,  and  is  actually  confined  at  the  time,  and 
no  pardon  restores  the  rights.  Rev.  Laws,  ed.  1880, 
title,  16.  chap.  123,  f  3362.  p.  477. 

The  Code  of  Virginia  contains  the  provision  for 
divorce  when  either  of  the  parties  is  confined  in 
the  penitentiary  (and  a  pardon  does  not  affect  the 
rights  ot  the  innocent  party);  and  also  where,  pre- 
vious to  marriage,  either  the  husband  or  the  wife 
without  the  knowledge  of  the  other  has  been  con- 
victed of  an  infamous  crime;  and  also  in  cases 
where  the  party  charged  with  an  offense  punisha- 
ble with  death  or  confinement  in  a  penitentiary  has 
been  indicted  and  is  a  fugitive  from  justice  absent 
for  two  years.    Code,  ed.  1887.  p.  661,  §  2257. 

And  under  the  Code  of  Washington  imprison- 
ment in  the  penitentiary  entitles  the  Innocent 
party  to  a  divorce  provided  the  petition  is  filed 
during  the  term  of  Imprisonment.  2  Hill^s  Stat.  & 
Codes,  chap.  17.  8  704,  p.  363. 

So,  under  the  Code  of  West  Virginia  the  sentence 
to  confinement  in  the  penitentiary  and  the  convic- 
tion of  an  infamous  offense  prior  to  marriage, 
where  such  offense  has  been  committed  without 
the  knowledge  of  the  other  party,  is  made  a 
ground  for  divorce,  and  a  pardon  has  no  effect. 
Code,  ed.  1801,  chap.  64.  f  5,  p.  612. 

And  the  Revised  Statutes  of  Wisconsin  make  sen- 
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tence  of  imprisonment  for  life  a  ground  for  the 
absolute  dissolution  of  the  marriage,  without  any 
judgment  or  decree,  and  declare  a  pardon  of  no  ef- 
fect to  restore  the  conjugal  relation,  and  also  pro- 
vide for  divorce  in  case  of  sentence  of  imprison- 
ment for  three  years  or  more,  with  a  like  result  as 
to  pardon.  1  Sanborn  &  Berry  man.  Anno.  Stat. 
86  2355,  2366,  p.  1366. 

So,  under  the  laws  of  Wyoming,  sentence  to  Im  • 
prisonment  for  felony  in  any  prison  is  made  a 
ground  for  divorce,  and  a  pardon  has  no  effect. 
Rev.  Stat.  ed.  1887,  chap.  8,  p.  419,  6  571; 

The  Revised  Statutes  of  New  York  (Birdseye's 
ed.  vol.  2,  p.  1416,  6  6),  provide  that  **a  person  sen- 
tenced to  imprisonment  for  life  is  thereafter 
deemed  civilly  dead,"  and  the  same  provision  is 
found  in  f  708  of  the  Penal  Code  of  that  state. 

And  with  respect  to  outlawry,  it  is  provided  in 
the  same  statutes  (Birdseye's  ed.  S  6,  p.  2142). 
that  the  defendant  is  thereupon  deemed  civilly 
dead,  and  forfeits  to  the  people  of  this  state  during 
his  lifetime,  and  no  longer,  all  freehold  estate  in 
real  property  of  which  he  was  seised  In  his  own 
right  at  the  time  of  committing  the  treason,  or  at 
any  time  thereafter,  and  all  bis  personal  property; 
and  the  same  provision  is  found  in  6  819  of  the  Code 
cff  Civil  Procedure  of  that  state. 

In  Re  Deming,  10  Johns.  232,  it  was  stated  that  the 
effect  of  a  pardon  was  to  acquit  the  offender  of  all 
the  penalties  annexed  to  the  conviction,  and  to 
give  him  a  new  credit  and  capacit.v,  the  limitation 
of  the  operation  on  his  antecedent  rights  being 
such  that  he  could  not  devest  any  person  of  any 
right  or  interest  which  the  law  had  permitted  to  be 
acquired  and  vested  in  consequence  ot  the  judg- 
ment, and  therefore  such  pardon  could  not  annul 
or  affect  the  validity  of  a  second  marriage  of  the 
wife. 

Although  there  is  no  direct  statutory  enactment 
in  that  state  making  the  conviction  and  imprison- 
ment for  a  crime  a  direct  ground  for  divorce  and 
annulment  of  the  marriage,  yet  it  would  seem  from 
the  above  case  that  such  imprisonment  would  have 
the  effect  of  annulling  the  marriage,  although  the 
proceedings  in  that  case  did  not  directly  involve 
the  question  of  the  legality  of  the  second  mar- 
riage of  the  wife,  the  action  being  brought  by  the 
husband,  after  he  was  pardoned,  to  restore  him  to 
the  rights  and  duties  appertaining  to  his  position 
as  parent. 

In  Johnson  v.  Johnson.  Walk.  Ch.  (Mich.)  309,  312, 
it  was  held  that  sentence  to  bard  labor  in  any 
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Prior  to  the  adoption  of  the  state  Constitution, 
the  district  courts  of  the  territory  had  jurisdic- 
tion to  grant  divorces,  on  bills  filed  for  that 
purpose,  for  specified  causes  (Territorial  Stat. 
1889,  p.  140),  and  the  territorial  legislature  exer- 
cised at  the  same  time  a  power  of  granting  di- 
vorces by  special  acls,twenty-fourof  which  were 
granted  at  the  last  session  of  the  territorial  leg- 
islature. By  is  24.  art.  4,  of  the  Constitution, 
it  is  provided  that  ''the  legislature  shall  never 
authorize  any  lottery,  or  grant  any  divorce;" 
and  ever  since  the  adoption  of  the  Constitution 
the  courts  have  had  power  to  grant  divorces 
from  the  bonds  of  matrimony  for  specified 
causes,  and.  among  others:  "When  either 
party  subsequent  to  the  marriage  has  been  sen- 
tenced to  imprisonment  for  three  years  or 
more;  and  no  pardon  granted  after  divorce  for 
that  cause  shall  restore  the  party  sentenced  to 
his  or  her  conjugal  rights."  Similar  statutes 
to  the  last  have  existed  from  an  early  period  in 
other  states.  The  contention  on  the  part  of  the 
state  is  that  §  2855,  Rev.  Stat,  is  void,  in  that, 
in  effect,  in  the  case  specified  it  grants  a  di- 
vorce, and  that,  if  valid  and  operative,  the 


subsequent  reversal  of  the  sentence  of  French 
avoided  the  marriage  of  his  wife  with  the  de- 
fendant, which  had  taken  place  in  the  mean- 
time, and  restored  French  to  his  former  con- 
jugal rights,  and  rendered  the  subsequent 
cohabitation  of  the  defendant  with  Lucy  M. 
French  criminal. 

The  relation  of  two  married  persons  to  each 
other  is  not  a  mere  personal  relation,  or  a  mere 
contract  between  them,  though  it  comes  into  ex- 
istence in  pursuance  of  a  contract;  but  it  is  a 
status  or  legal  condition  established  bylaw,  in- 
volving, not  only  the  wellbeing  of  the  parties, 
but  also  the  highest  interests  of  society  and  the 
state,  and  having  more  to  do  with  the  morals 
and  civilization  of  a  people  than  any  other  insti- 
tution. It  has  always  been  subject  to  the  con- 
trol of  the  legislature;  and  it  has  always  been 
competent  for  the  legislature,  in  the  absence  of 
constitutional  restriction,  to  put  an  end  to  the  re- 
lation in  the  interest  of  the  parties  as  well  as  of 
the  state.  Subject  to  this  qualification,  and 
saving  the  rights  of  property  alreadv  vested  in 
either  party,  the  state  that  created  the  relation 
can  change  or  abrogate  it;  and,  as  it  is  not  a 


prison,  jail  or  house  of  correction  for  three  or 
more  years  was  a  good  ground  for  divorce  under 
tlie  Mlcbitron  statute,  and  that  upon  tne  dissolution 
of  a  marriage  by  reason  of  such  sentence,  the  wife 
was  entitled  to  the  possession  of  the  property  as 
though  her  husband  were  dead. 

Where,  in  proceedings  for  divorce  upon  the 
ground  of  the  hustMind's  confinement  in  the  peni- 
tentiary for  horse  stealing,  the  facts  were  proved, 
and  in  the  record  of  conviction  his  name  was  stated 
differently,  but  in  the  divorce  proceedings  wit- 
nesses proved  that  he  was  one  and  the  same  man, 
the  decree  was  awarded.  Ut8ler  v.  Utsier,  Wright 
(Ohio)  627. 

In  Foy  v.  Foy,  13  Ired.  L.  96,  it  is  stated  that  if  a 
husband  is  accused  of  a  crime,  or  if  he  is  guilty  of 
it,  it  is  not  sufficient  cause  lor  his  wife  to  refuse  to 
live  with  him,  and  she  is  not  thereby  Justified  in  a 
violation  of  her  marriage  vow,  as  she  i^greecf  to 
take  him  for  better  or  for  worse.  »       .1    * 

The  conviction  of  an  assault  with  inteiit  to  com- 
mit a  rape,  will  not  authorize  a  divorce/under  the 
Pennsylvania  act  of  June  1, 1890,  making  a  convic- 
tion of  an  infamous  crime  a  cause  for  a  divorce. 
Wheeler  v.  Wheeler,  3  Pa.  Dist.  R.  367,  10  Lane.  L, 
Rev.  2^7. 

And  where,  after  the  husband  had  been  convicted 
and  sentenced  for  the  crime  of  adultery,  the  wife 
cohabited  with  him  in  piison  with  knowledge  of  the 
offense,  it  was  held  she  was  not  entitled  to  a  di- 
vorce.   Delhber  v.  Delliber,  9  Conn.  233. 

In  Lucas  v.  Lucas,  2  Tex.  112,  it  was  held  that  the 
word  "outrage"  as  used  in  6  31  of  the  Texas  stat- 
ute of  1841,  relating  to  divorce  and  alimony,  could 
not  be  construed  so  as  to  include  cases  of  alleged 
commission  of  thef  i  or  other  crime  which  related 
solely  to  outrages  to  the  person. 

So,  in  Wright  v.  Wnght,  6  Tex.  3,  it  was  held  that 
even  the  commission  of  a  felony  or  other  capital 
crime  was  not  a  cause  for  divorce  under  the  Texas 
statute  in  the  at>sence  of  some  other  finding  of 
facts,  such  as  murder  of  a  child  of  the  marriage, 
such  murder  being  an  outrage  upon  the  feelings 
of  the  parent. 

The  fact  that  the  husband  had  been  convicted  and 
sentenced  for  forgery  was  held  not  to  be  sufficient 
ground  for  divorce  under  the  Texas  statute, 
which  granted  divorce  upon  the  grounds  of  adul- 
ter}', intentional  atmndonment  of  three  years,  and 
such  case8  of  cruel  treatment  or  outrages  of  one 
towards  the  other  as  would  render  their  living  to- 
31  L.  R.  A. 


gether  insufferable,  the  court  stating  that  the  fact 
that  he  had  committed  forgery  could  not  of  itself 
raise  the  most  remote  presumption  that  he  would 
inflict  violence  on  the  wife  or  do  her  bodily  harm. 
Sharman  v.  Sharman,  18  Tex.  621. 

II.  NeccssUy  of  a  conHciion. 

Before  either  of  the  parties  can  claim  a  dissolu- 
tion of  the  marriage  upon  the  ground  of  the  com- 
mission of  a  felony,  it  must  be  shown  that  the 
party  charged  has  been  actually  convicted.  See 
the  statutes  of  the  several  states,  miprcL, 

In  Thomas  v.  Thomas,  51  111.  162.  it  was  hold  that 
the  commission  of  a  larceny  without  conviction 
was  no  ground  for  a  divorce  under  the  Illinois 
statute. 

8o,  in  Vinsant  v.  Vinsant,  49  Iowa,  639,  in  order 
to  secure  a  divorce  upon  the  ground  of  a  convic- 
tion of  felony  under  S  2228  of  the  Iowa  Code,  it 
must  be  shown  that  such  conviction  is  flnal  and 
absolute,  and  it  must  further  be  shown  that  no  ap- 
peal is  pending  or  ha<*  l)een  prosecuted. 

In  that  case  the  court  stated  that  the  statute  did 
not  refer  to  a  conviction  from  which  an  appeal 
had  been  prosecuted,  and  which  was  liable  to  re- 
versal, but  to  a  conviction  which  was  final  and  ab- 
solute, either  because  of  affirmance  in  the  appel- 
late court  or  because  no  appeal  had  been  prose- 
cuted. 

And  in  Handy  v.  Handy.  124  Mass.  394,  it  was  held 
that  as  soon  as  the  husband  bad  been  convicted 
and  sentenced  the  right  of  the  wife  to  apply  for 
an  alieolute  divorce  was  complete. 

And  see  Foy  v.  Foy,  13  Ired.  L.  96,  ifupra,  I. 

III.  Effect  of  an  ap^}eal  from  convictimi. 

It  has  been  held  that  if  a  conviction  is  appealed 
from  it  cannot  be  regarded  as  a  ground  for  divorce 
pending  the  appeal.  Vinsant  v.  Vinsant,  49  Iowa, 
630;  Rivers  v.  Rivers,  60  Iowa,  878,  65  Iowa,  568. 

Where  a  divorce  was  sought  upon  the  ground  of 
a  felony  committed  by  the  defendant,  and  such  di- 
vorcc  was  refused  upon  the  ground  that  an  appeal 
had  been  taken  from  the  conviction,  it  was  held 
that  such  action  was  no  bar  to  a  subsequent  action 
for  divorce  under  the  Iowa  statute,  upon  the  same 
ground,  where  the  conviction  was  affirmed  upon 
appeal,  inasmuch  as  the  ground  for  a  divorce  bad 
no  existence  at  the  time  of  the  Institution  of  the 
first  proceedings,  as  there  was  then  no  conviction 
which  was  a  cause  of  divorc^  Rivers  v.  Rivers, 
supra. 
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contract  or  a  vested  right,  tke  law  putting  an 
'end  to  the  relation,  and  extinguishing  the 
status  of  the  parties  as  husband  and  wife,  does 
•not  fall  within  the  prohibition  against  the  im- 
pairment of  the  oblicration  of  contracts  or  the 
devesting  of  vested  rights.  The  power  of  the 
•state,  within  these  limitations,  over  the  civil 
•status  of  its  own  citizens,  is  supreme  and 
absolute,  and  the  legislative  will  is  a  sufficient 
reason  for  its  action.  Cooky,  Const.  Lim.  Ill, 
112;  1  Bishop,  Mar.  &  Div.  ^§  11-15,  1426  ei 
seq.  1492;  Cook  v.  Cook,  56  Wis.  207,  43  Am. 
Rep.  706;  .chafer  v.  Rushnetl,  24  Wis.  372; 
Maynard  v.  HiU,  125  U.  S.  205.  31  L.  ed.  657; 
Pennoyerv.  Neff,  95  U.  S.  784.  24  L.  ed.  573; 
Cronise  v.  Croruse,  54  Pa.  255,  261 ;  Magnire  v. 
Magmre,  7  Dana,  181,  183;  Star  v.  Pease,  8 
Conn.  541;  Ditson  v.  Dition,  4  R.  I.  87;  Noel 
V.  Emng,  9  Ind.  37.  In  Mboyet  v.  Nihoyet, 
L.  H.  4  Prob.  Div.  11.  Brett,  L.  J.,  said  that 
* 'marriage  is  the  fulfilment  of  a  contract  satis- 
fied by  the  solemnization  of  the  marriage;  but 
marriage,  directly  it  exists,  creates  by  law  a 
relation  between  the  parties  and  what  is  called 
u  status  of  each.     The  status  of  an  individual. 


used  as  a  legal  term,  means  the  legal  position 
of  the  individual  in  or  with  regard  to  the  rest 
of  a  community.  That  relation  between  the 
parties,  and  that  status  of  each  of  them  with 
regard  to  the  community  which  are  constituted 
upon  marriage  are  not  imposed  or  defined  by 
contract  or  agreement,  but  by  law."  In  May- 
nard V.  Hill,  supra,  the  same  conclusion  was 
reached,  and  it  was  there  held  that  marriage  is 
an  institution  of  society,  regulated  and  con- 
trolled by  public  authority,  and  that  legislation 
affecting  it  and  annulling  the  relation  between 
the  parties  is  not  within  the  prohibition  of  con- 
stitutional provisions  against  the  impairment 
of  contracts  by  slate  legislation;  and  the  validity 
of  legislation,  whether  general  or  special,  dis- 
solving the  relation  on  particular  s:rounds,  is 
within  the  competency  of  legislative  authority, 
unless  restrained  by  constitutional  provisions. 
The  opinion  of  the  court  in  this  case  by  Mr. 
Justice  Field,  is  an  elaborate  and  learned  ex- 
position of  the  law  on  the  subject  under  con- 
sideration. The  power  of  the  legislature  over 
the  subject  of  marriage  as  a  civil  status  is  un- 
limited and  supreme,  subject  only  to  the  re- 


But  where  the  libel  alleged  and  proved  that  the 
defendant  was  actually  imprisoned  in  the  state 
prison  under  a  sentence  for  more  than  a  year,  it 
was  held  that  the  defendant's  actual  imprisonment 
under  such  judgment  was  a  cause  for  divorce  even 
thouflrh  a  bill  of  exceptions  for  the  reversal  of  the 
Judgment  was  pending,  for  the  reason  that  the  stat- 
ute <N.  H.  Gen.  Stat.  chap.  163,  fi  3)  did  not  recog- 
nize the  reversible  character  of  such  Judgments  as 
a  means  for  suspending  their  operation  in  divorce 
proceedings.    Cone  v.  Cone,  58  N.  H.  152. 

See  also,  as  supporting  the  same  doctrine,  the 
main  case  of  State  v.  Duket. 

TV.    Effect  of  commutaiion  of  the  sentence  or  of  a 
pardon. 

With  respect  to  the  effect  of  a  pardon,  the  stat- 
utes of  most  ot  the  states  make  express  provision 
that  a  pardon  does  not  revive  the  marriage  relation 
or  restore  conjugal  rights,  and  such  provisions  will 
toe  found  in  the  statutes  of  Arizona,  Massachusetts, 
Michigan,  Minnesota,  Mississippi,  Nebraska,  Ver- 
mont. Virginia,  West  Virgrinia,  Wisconsin,  and 
Wyoming.    See  mtpra^  1. 

But  in  Young  V.  Young.61Tex.  191,  under  the  Tex- 
as statute  authorizing  the  granting  of  divorces  in 
•favor  of  either  the  husband  or  wife  when  the  other 
had  been  convicted,  after  marriage,  of  a  felony, 
and  imprisoned  in  the  state  prison,  provided  that 
d6  suit  for  divorce  should  be  sustained  because  of 
the  conviction  of  either  party  of  felony  until 
twelve  months  after  final  Judgment  by  conviction, 
nor  then  if  the  governor  shall  have  pardoned  the 
•convict,  and  also  provided  that  the  husband  had  not 
been  convicted  on  the  testimony  of  the  wife  nor 
the  wife  on  the  testinaony  of  the  husband,  it  was 
held  that  the  effect  of  the  commutation  of  the 
putiishment  was  not  equivalent  to  a  pardon  of 
the  party  convicted,  and  therefore  did  not  relieve 
«uch  party  from  the  consequences  attached  to  the 
■conviction. 

See  also  Re  Deming,  10  Johns.  282,  supra,  I. 

V.  Coni^iction  in  another  state. 

In  some  few  states  the  statutes  make  an  express 
provision  and  declare  that  the  conviction  and  sen- 
tence in  another  state  or  country  is  sufficient  to 
found  the  divorce,  such  is  the  case  in  Delaware, 
Indiana,  Kentucky,  Michigan,  Minnesota,  Nebras- 
ka. Pennsylvania,  and  Wyoming.    See  supra,  I. 

But  the  provisions  of  the  Massachusetts  statutes 
SI  L.  R.  A. 


relating  to  divorce  (Pub.  Stat.  chap.  146,  6  2),  do 
not  apply  to  a  case  where  the  defendant  has  been 
committed  and  sentenced  to  Imprisonment  in  the 
state  prison  of  another  state.  Leonard  v.  Leonard, 
151  Mass.  151,  6  L.  R.  A.  632. 

The  term  "the  state  prison,"  when  used  without 
further  description,  in  the  Revised  Statutes,  as 
well  as  in  the  more  recent  legislation  of  the  state 
of  Massachusetts,  has  been  held  to  mean  the  state 
prison  of  that  commonwealth.  Beard  v.  Boston, 
151  Mass.  96. 

So,  it  is  no  ground  for  a  divorce  under  the  New 
Hampshire  statute,  upon  the  ground  of  conviction 
of  crime  and  actual  imprisonment  in  the  state 
prison,  where  the  conviction  and  imprisonment 
are  not  within  the  Jurisdiction  of  the  court.  Mar- 
tin V.  Martin,  47  N.  H.  52. 

And  under  the  New  Hampshire  statutes  it  has 
been  held  that  the  term  *'the  state  prison"  is  limited 
so  as  to  exclude  the  state  prison  of  another  state. 
/Md. 

In  Klutts  V.  Klutts,  5  Snecd,  423,  it  was  held  that 
the  Tennessee  statute  of  1842,  chap.  133,  «  3,  did  not 
apply  to  causes  of  conviction  and  sentence  to  a 
penitentiary  out  of  the  state,  the  express  language 
of  the  statute  being  "that  if  any  person,  being  hus- 
band or  wife,  has  t)een,  or  shall  be,  convicted  of 
any  crime,  which  by  the  laws  of  this  state  is  de- 
clared to  be  a  felony,  and  sentenced  to  confinement 
in  the  penitentiary,"  the  same  shall  be  a  good 
cause  for  a  divorce  from  the  bonds  of  matrimony. 

In  the  above  case  the  crime  committed  was  felony 
by  the  laws  of  Tennessee  as  well  as  by  the  laws  of 
Kentucky,  where  the  conviction  was  had,  and  was 
punishable  in  both  states  by  confinement  in  the 
penitentiary,  and  the  court  stated  that  although 
reason  and  policy  would  require  the  enlargement 
of  the  language  of  the  act  so  as  to  extend  to  cases 
of  conviction  of  felony  in  another  state  or  country, 
yet  the  extension  must  be  done  by  the  legislature, 
and  not  by  the  courts. 

Under  the  Pennsylvania  act  of  June  1, 1891  (Pamph. 
Laws  142)  supra,  I,  it  has  been  held  that  the  fact  that 
a  husband  was  indicted,  sentenced,  and  imprisoned 
for  forgery  in  Kansas  under  two  indictments  for  a 
period  of  one  year  on  each  indictment  from  the  day 
of  his  reception  by  the  warden  of  the  penitentiary 
was  no  ground  of  divorce  even  though  the  concur- 
rent sentence  was  cumulative,  as  It  did  not  exceed 
two  years.  Frantz  v.  Frantz,  11  Pa.  Co.  Ct.  467.  I 
Pa.  Dist.  R.  241. 
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8f  riclion  in  the  CoDstitation  that  the  le^slature 
shall  never  "grant  any  divorce."  This  statute 
does  not  grant  a  divorce  to  any  one,  either 
absolutely  or  conditionally.  It  provides  that 
"when  either  partv  shall  be  sentenced  to  im- 
prisonment for  lite,  the  marriage  shall  be 
thereby  absolutely  dissolved  without  any  jud^- 
mect  of  divorce  or  other  legal  process;"  that  is 
to  say,  the  termination  of  the  matrimonial 
status  is  unconditional,  for  the  reason  that  the 
party  against  whom  it  has  been  pronounced  is 
no  longer  capable  of  performing  the  duties, 
public  and  domestic,  of  the  matrimonial  rela- 
tion. The  dissolution  of  the  marringe  is  con- 
sequent upon  the  sentence,  and  results  from 
the  operation  of  a  general  law,  acting  uni- 
formly, and  affectine  alike  all  persons  under 
the  conditions  specined  in  the  statute,  and  not 
by  special  grant,  or  in  a  particular  instance. 
The  legislature  had  the  power  to  enact  general 
laws  prescribing  the  result  of  such  a  sentence 
upon  the  civil  status  of  the  defendant,  as  well 
as  the  matrimonial  status  of  any  one  to  whom 
he  might  be  united. in  marriage.  By  the  com- 
mon law  certain  consequences  resulted  from 
judgment  given  in  capital  cases,  namely,  at- 
tainder, **by  which  the  defendant  was  no 
longer  of  any  credit  or  reputation.  He  cannot 
be  a  witness  in  any  court,  neither  is  he  capable 
of  performing  the  functions  of  another  man; 
for.  by  an  anticipation  of  his  punishment,  he 
is  already  dead  in  law."  And  the  consequences 
of  attainder  were  forfeiture  and  corruption  of 
blood,  which  worked  forfeiture  of  his  real  and 
personal  estates.  4  Bl.  Com.  880,  381.  There 
is  no  such  thing  as  civil  death  in  this  country, 
and  no  conviction  in  this  state  can  work  cor- 
ruption of  blood  or  forfeiture  of  estate.  Const, 
art.  1,  §  12.     Yet  by  general  laws  in  this  as 


well  as  other  states,  it  has  been  provided  that 
certain  consequences  shall  result  from  convic- 
tion or  sentence  for  crime.  We  are  not  aware 
that  the  power  to  enact  such  laws  has  ever  been 
judiciallv  questioned.  Certainly  we  see  no 
ground  for  doubting  the  validity  of  such  acts 
so  long  as  they  relate  only  to  subjects  within 
the  undoubted  scope  of  legislative  power. 
Constitutional  disqualification  to  exercise  the 
right  of  suffrage  exists,  as  that  no  "person 
convicted  of  treason  or  felony  shall  be  qualified 
to  vote  at  any  election  unless  restored  to  civil 
rights."  Wis.  Const,  art.  8,  §  2.  This  is  a 
law,  merely,  in  its  operation,  but  is  embodied 
in  the  Constitution  to  give  it  a  sanction  and 
permanency  not  incident  to  ordinary  legisla- 
tion, to  secure  the  purity  of  the  ballot  box. 
And  it  is  provided  that  laws  may  be  passed 
excluding  from  the  right  of  suffrage*  all  persons 
who  have  been  or  may  be  convicted  of  any  in- 
famous crime,  and  depriving  every  person  who 
sball  make  or  become  directly  or  indirectly  in- 
terested in  any  bet  or  wager  dependent  upon 
the  result  of  any  election  of  the  right  to  vote 
at  such  election.  Const,  art.  8,  §  6;  Rev.  Stat. 
5^  12,  subd.  4.  By  §  4935  it  is  provided  that,, 
when  any  person  sentenced  to  imprisonment 
in  tbe  state  prison  is  holding  at  the  time  any 
office  under  the  Constitution  and  laws  of  tbe 
state,  such  office  shall  be  deemed  vacated  from 
the  time  of  his  commitment  to  prison,  but,  if 
the  judgment  is  reversed,  he  shall  Ixj  restored 
to  his  office,  with  its  rights,  etc.,  but  not  by 
reason  of  being  pardoned.  The  intent  of  the 
constitutional  provision  that  the  legislature 
shall  not  "trrant  any  divorce"  was  not  to  restrict 
the  legislature  in  the  enactment  of  appropriate 
general  laws,  but  the  mischief  sought  to  be 
suppressed  was  the  granting  of  divorci  s  by  the 


And  it  has  also  been  held  under  the  same  statute 
that  even  though  the  crime  be  punishable  in  the 
state  of  Pennsylvania  by  a  sentence  tor  two  years 
or  more«  yet  It  was  no  ground  of  divorce  where  the 
sentence  in  the  other  etate  was  only  for  two  years 
or  less.    Ibid. 

VT.  Retroactive  elfect  o1  ftat^tie. 

In  Greenlaw  v.  Greenlaw,  12  N.  H.  200,  it  was 
held  that  the  New  Hampshire  statute  did  pot  apply 
to  a  case  where  the  conviction  and  imprisonment 
existed  before  the  passage  of  the  act,  the  court 
stating  that  a  construction  of  the  statute  which 
would  convert  existent  matter  into  a  cause  of  di- 
vorce, when  its  origin  furnished  no  grounds  for  a 
dissolution  of  the  marriage,  and  Its  continuance 
was  without  the  volition  of  the  party,  was.  in  effect, 
to  give  the  statute  a  retrospective  oi)eration,  which 
was  not  Its  true  construction. 

But  it  would  seem  that  the  Pennsylvania  act  of 
1391,  supra^  T,  relates  to  both  past  and  future  con- 
victions. 

VII.  AlUgation  of  infamous  crime. 

In  Poison  V.  Poison,  140  Ind.  310,  the  complaint 
alleged  that  the  defendant  **was  convicted  of  the 
crime  of  rape  upon  a  little  glri,  the  daughter  of  the 
plaintiflT"  and  it  was  contended  upon  behalf  of  the 
defendant  that  such  allegation  was  insufficient 
upon  tbe  ground  that  it  did  not  charge  that  the 
crime  was  infamous,  but  tbe  court  held  that  the  in- 
famy was  sufficiently  apparent,  and  would  8ui)port 
a  decree  in  divorce  under  6  1044  of  the  Revised 
Statutes  of  Indiana  of  1804,  being  fl  1082  of  tbe  Re- 
vised Statutes  of  1881. 
81  L.  R.  A. 


VIII.  Where  crime  is  prior  to  niarrffl(j«. 

Express  provision  is  made  In  some  of  the  state 
statutes  upon  the  question;  thus,  in  Delaware, 
Pennsylvania,  and  West  Virginia  a  divorce  will  be 
granted  whether  the  crime  was  before  or  after 
marriage.    See  the  state  statutes,  supra^  I, 

Where  at  the  time  of  a  marriage  the  libelant 
knew  or  had  good  reason  to  believe  that  the  libelee 
would  be  sentenced  to  Imprisonment  for  life  in  the 
state  prison  upon  a  prior  conviction  of  murder,  it 
was  held  that  the  subsequent  affirmance  of  such 
conviction  raised  no  ground  for  divorce  under  the 
Vermont  statutes.    Caswell  v.  Cuswell,  64  Vt.  567. 

IX.  Conviction  as  desertion. 

It  has  been  held  that  if  tbe  husband^s  desertion 
is  not  voluntary,  but  due  to  imprisonment  or 
coercion.  It  Is  no  ground  for  a  divorce  upon  the 
ground  of  desertion.  Frantz  v.  Frantz.  11  Pa.  Co. 
Ct.  467. 1  Pa.  Dist.  R.  241. 

So,  the  imprisonment  of  a  husband  does  not 
amount  to  an  obstinate  and  wilful  reraamingaway 
from  her  within  the  meaning  of  the  New  Jersey 
statutes,  for  the  reason  that  the  husband  was  not 
able  to  return.    Wolf  v.  Wolf,  38  N.  J.  Eq.  128. 

In  Wolf  V.  Wolf,  supra^  a  divorce  was  refused 
where  the  husband  had  abused  his  wife  and  forced 
her  to  return  to  her  parentis  home  where  he  fol- 
lowed her  and  shot  at  her,  for  which  offense  be 
was  subsequently  tried  and  convicted  and  sen- 
tenced to  imprisonment  and  was  released  after 
divorce  proceedings  were  instituted,  the  court 
holding  that  his  absence  since  tbe  date  of  his  brutal 
treatment  of  tbe  wife  did  not  amount  to  wilful 
continuance  and  obstinate  desertion  within  the 
meaning  of  the  New  Jersey  statutes. 
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legislature  in  special  instances,  by  special 
laws,— in  view  of  the  ease  and  facility  with 
which  such  divorces  might  be  procured,  a 
power  likely  to  be  capriciously,  improvidently, 
and  sometimes  unjustly  exercised.  By  the 
Constitution  of  the  state  of  Michigan,  in  1836, 
it  was  provided  that  "divorces  shall  not  be 
granted  by  the  legislature,  but  the  legislature 
may  by  law  authorize  the  higher  courts  to 
grant  them  under  such  restrictions  as  they  may 
deem  expedient;"  and  under  this  provision  an 
act  was  passed  authorizing  the  circuit  court  in 
St.  Joseph  county  to  grant  a  divorce  between 
parties  named  therein,  under  the  general  pro- 
visions of  the  statute,  provided  it  should  be 
made  to  appear  satisfactorily  that  the  wife  had 
been  for  the  term  of  five  years  preceding  the 
time  of  filing  the  petitioner's  bill,  and  still  con- 
tinued to  be,  hopelessly  and  incurably  insane; 
but  before  any  decree  was  rendered  the  Consti- 
tution was  amended,  declaring  that  "divorces 
shall  not  be  granted  by  the  legislature,"  and 
subsequently  the  divorce  was  granted  pursuant 
to  the  act.  It  was  held  that  the  divorce,  in 
effect,  was  a  legislative  one,  though  granted 
by  the  court,  but  this  was  upon  the  ground 
that  the  law  in  this  special  instance  assumed 
that  the  power  which  it  vested  in  the  court 
was  the  power  which  the  legislature  itself  was 
inhibited  from  exercising,  and  that  it  was 
equivalent  to  the  granting  of  a  divorce  in  a 
particular  case,  and  for  a  particular  cause  for 
which  no  general  law  of  the  state  authorized 
one  to  be  granted.     Teft  v.  Tejt,  3  Mich.  67. 

The  constitutional  provision  that  the  legis- 
lature shall  not  "grant  any  divorce"  must"  be 
construed  with  reference  to  and  limited  by  the 
mischiefs  against  which  it  was  evidently 
aimed, — the  granting  of  divorces  by  special 
acts  in  particular  cases,— and  it  was  not  in- 
tended  to  otherwise  limit  the  power  of  the 


legislature,  or  restrict  it  in  the  enactment  of 
just  and  proper  laws  affecting  all  persons  alike 
in  their  matrimonial  status  or  condition.  In 
considering  the  provi.sion  "with  a  view  to  its 
interpretation,  th<;  thing  which  we  are  to  seek 
is  the  thought  which  it  expresses.  To  ascertain 
this,  the  first  resort  in  all  cases  is  to  the  natural 
signification  of  the  words  employed.**  Cool- 
er', Coustv  Lim.  Ist  ed.  57.  Says  Marshall,  Ch. 
J.:  The  framers  of  the  Constitution,  "and  the 
people  who  adopted  it,  must  be  understood  to 
have  employed  words  in  their  natural  sense, 
and  to  have  intended  what  they  have  said."^ 
Gibbons  v.  Ogden,  22  U.  8.  9  Wheal.  188,  6  L. 
ed.  68.  When  we  examine  the  very  clear  and 
direct  provision  in  question,  we  look  in  vain 
to  find  any  expression  or  intimation  forbidding 
or  restraining  the  legislature  from  passing  a 
law  such  as  the  one  under  consideration,  gen- 
eral in  its  terms,  operating  alike  upon  all  per- 
sons falling  within  its  provisions,  which  doea 
not  grant  or  authorize  the  granting  of  any 
divorce,  but  which  provides  a  general  conse- 
quence attendant  upon  the  life  sentence  of  any 
married  person,  namely,  that  his  marriaee 
"shall  be  thereby  absolutely  dissolved."  It 
might  with  as  much  propriety  be  said  that  the 
statute  prescribing  the  punishment  for  murder 
in  the  first  degree  was  a  statute, to  imprison 
French  during  the  term  of  his  natural  life,  aa 
that  the  statute  in  question  was  a  legislative 
divorce  granted  to  him  from  the  bonds  of 
matrimony.  If  it  was  not  such  divorce,  it  is 
clearly  established  by  the  authorities  referred 
to  that  the  legislature  might  lawfully  enact 
the  statute,  as  a  law  affecting  in  the  future  the 
status  of  all  married  persons,  citizens  of  the 
state,  who  should  by  life  sentence  of  imprison- 
ment be  brought  within  its  provisions. 

2.  The    statute  was  self-executing.     Upon 
sentence  given,  the  marriage  between  French 


)^1> 


In  Townseod  v.  Townsend,  L.  R.  3  Prob.  &  DIv. 
129,  42  L.  J.  Mat.  71,  29  L.  T.  N.  S.  254,  21  Week.  Rep. 
984,  a  husband  whO,  Uuvtillf  "committed  several 
thefts,  separated  from  his  wife  with  her  knowl- 
edge and  consent  for  tbe  purpose  of  avoiding  ar- 
rest, was  subsequently  arrested  and  imprisoned, 
and,  having  committed  other  thefts  after  his  re- 
lease, was  again  imprisoned.  While  in  prison,  and 
also  in  the  intervals  l)etween  hisimprisoDments,  be 
kept  up  a  correspondence  with  bis  wife  and  made  re- 
peated endeavors  to  return  to  cohabitation,  which 
she  refused  and  never  resumed.  Upon  tbe  wife 
presenting  a  petition  for  a  dissolution  of  tbe  mar- 
riage on  tbe  ground  of  adultery  coupled  with  deser- 
tion, tbe  court  held  that  there  was  no  desertion  tbe 
separation  being  involuntary  on  the  part  of  tbe 
husband.  /^ 

But  in  Hews  v.  Hews,  7  Gray,  279,  tbe  question 
was  whether  a  divorce  from  tbe  bond  of  matrimony 
could  be  granted  for  desertion  for  a  term  of  five 
years  consecutively  under  tbe  Massachusetts  stat- 
utes of  1838,  chap.  126,  where,  during  a  part  of  such 
period,  the  guilty  party  bad  been  several  times 
committed  to  the  house  of  correction,  the  first 
commitment  being  a  few  months  after  the  first 
desertion,  there  tielng  very  short  intervals  after- 
wards between  tbe  terms  of  his  imprisonment,  and 
the  court  held  that  such  desertion  was  wilful  and 
within  the  provisions  of  the  statute,  as  it  was 
shown  to  have  commenced  before  the  imprison- 
ment and  to  have  extended  during  tbe  intervals 
between  the  commitments. 

In  Drew  v.  Drew,  L.  R.  13  Prob.  Div.  97,  the  re- 
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spondent  left  his  wife,  stating  that  he  was  going 
for  a  weel£*s  shooting,  but  in  fact  went  to  Australia 
in  order  to  escape  arrest  for  emt)ezzlement,  and 
there  committed  adultery.  He  was  subsequently 
arrested,  brought  back  to  bis  native  country,  tried 
and  sentenced  to  ten  years^  penal  servitude.  It 
was  held  that  the  circumstances  under  which  be 
left  his  wife  constituted  desertion  which  continued 
notwithstanding  the  fact  that  he  was  brought  back 
to  the  country  in  custody  and  was  prevented  by  bis 
Imprisonment  from  returning  to  his  wile. 

X.  Classed  with  cruelty. 
Where  a  husband  commits  a  felony  and  is  con- 
victed and  imprisoned,  it  revives  tbe  right  to  sue 
for  a  divorce  a  vincuJn  matrimonii,  although  con- 
donation may  have  intervened,  such  an  act  of  bis 
by  disgracing  himself  and  family  is  a  cruelty 
towanis  tbe  wife  and  tbe  reverse  of  conjugal  kind- 
ness.   Hoffmire  v.  Hoffmire,  3  Edw.  Ch.  173. 

XI.  Contdciion  as  a  bar  to  divorce  by  the  party  con- 
victed. 
Where  a  husband  has  been  convicted  and  sen- 
tenced to  imprisonment  at  hard  labor  in  tbe  state 
prison  for  five  years  or  more,  which  constitutes  a 
ground  of  divorce  under  tbe  Massachusetts  stat- 
utes, chap.  107,  6  6,  be  cannot  sustain  a  petition 
for  divorce  against  bis  wife  on  tbe  ground  of  her 
subsequent  adultery,  since  his  conviction  is  classed 
with  adultery  and  other  causes  which  are  grounds 
for  a  divorce  from  the  k>onds  of  matrimony,  as  an 
offense  of  the  same  class  and  degree  as  adultery.. 
Handy  v.  Handy,  124  Mass.  394.  E.  W. 
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And  his  wife  was  •'absolutely  dissolved."  Noth- 
ing whatever  remained  to  be  done  to  make 
the  dissolution  operative:  neither  judgment  of 
•divorce  nor  other  legal  process.  It  was  not  a 
dissolution  of  the  marriage,  nisi,  dependent 
\ipon  condition  subsequent,  express  or  implied, 
but  was  without  restriction  or  condition .  It  did 
not  suspend  the  conjugal  relation,  but  extin- 
guished it:  And  the  language  of  the  statute  ex- 
pressly excludes  any  implication  that  the 
reversal  of  the  sentence  might  operate  to  restore 
the  sentenced  party  to  his  or  her  conjugal 
rights,  whatever  might  otherwise  be  the  opera 
tion  and  effect  of  a  reversal  by  the  common 
law.  The  statute  goes  upon  the  ground  that 
social  and  public  necessities  of  the  marriage 
relation,  and  the  competency  of  parties  to  con 
tract  it,  require  the  dissolution  to  be  final,  ab- 
solute. The  statute  having  executed  itself  in 
tlie  present  case.  French  and  his  wife  became 
in  law  as  utter  strangers  to  each  other.  The 
new  status  of  each  was  the  result  of  the  statute, 
and  was  not  dependent  for  continuance  upon  the 
continued  existence  of  the  sentence  of  French, 
as  in  the  case  of  a  judicial  divorce.  The  re- 
versal of  the  sentence  cannot  operate  to  restore 
the  parties  to  their  former  matrimonial  rela- 
tions, as  in  the  case  of  reversal  of  a  valid  judg- 
ment of  divorce  for  mere  error  in  its  rendition. 
In  states  where  sentence  to  imprisonment  in 
the  stale  prison  for  a  term  of  years  is  made 
ground  for  an  action  of  divorce,  it  has  been 
held  that  as  soon  as  the  sentence  has  been  given 
the  right  of  the  other  party  to  apply  for  a 
divorce  is  complete  (Handy  v.  Handy,  124 
Mass.  394).  and  that  such  right  is  not  suspended 
by  a  bill  of  exceptions,  on  which  the  conviction 
and  sentence  may  be  reversed  iCone  v.  Cone,  58 
N.  n.  152).  The  statute  declares  that  *  *  *no  par- 
don granted  to  the  party  so  sentenced  shall  re- 
store such  party  to  his  or  her  conjugal  rights.* 
A  pardon  reaches  both  the  punishment  pre- 
scribed for  the  offense  and  the  guilt  of  the  offen 
der;  and,  when  the  pardon  is  full,  it  releases  the 
punishment,and  blots  out  of  existence  theguilty 
so  that  in  the  eye  of  the  law  the  offender  is 
as  innocent  as  if  he  had  never  committed  the 
offense.  ...  If  granted  after  conviction,  it  re- 
moves the  penalties  and  disabilities,  and  restores 
him  to  nil  his  civil  riithts;  it  makes  him.  as  it 
were,  a  new  man,  and  gives  him  a  new  credit 
and  capacity.  .  .  But  it  does  not  restore  offices 
forfeited,  or  property  or  interests  vested  in 
others  in  consequence  of  the  conviction  and 
judgment."  A>  jjarte  Garland,  71  U.  S.  4 
Wall.  333,  380,  18  L.  ed.  366.  870.  As  a  par 
don  granted  could  not  restore  French  to  his 
•conjugal  rights,  manifestly  it  was  not  intended 


that  the  reversal  of  his  sentence  should  have 
that  effect.  Evidently  the  dissolution  of  the 
marriage  freed  both  French  and  his  wife  from 
its  obligations,  and  she  was  free  to  marry  the 
defendant,  and  her  subsequent  marriage  with 
him  would  not  be  in  any  way  affected  or  in- 
validated by  such  reversal.  It  is  understood 
that  they  were  both  citizens  of  this  state  at  the 
time  of  the  sentence,  and  subject,  as  to  their 
matrimonial  status,  to  its  laws.  Says  Mr. 
Bishop:  **  Taking  one  party  out  of  the  mar- 
riage, by  whatever  means,*  leaves  the  other 
single.  A  husband  without  a  wife,  or  a  wife 
without  a  husband,  is  unknown  to  the  law." 
2  Bishop.  Mar.  Div.  &  Sep.  §§  1613,  1615. 
It  was  error  for  the  court  to  instruct  the  junr 
that  this  court  had  held  the  sentence  of  Frencn 
to  be  illegal  or  invalid.  On  the  contrary,  this 
court  held  that  the  court  pronouncing  sentence 
had  jurisdiction  of  the  subject-matter  of  the 
information  against  French,  and  of  his  per- 
son, and  it  denied  his  application  to  be  dis- 
charged from  imprisonment  under  the  sen- 
tence, holding  that  the  sentence  was  valid, 
and  could  be  avoided  only  on  writ  of  error. 
He  French,  81  Wis.  597.  And  the  sentence 
was  reversed  for  error  and  not  for  want  of  ju- 
risdiction. French  v.  State,  85  Wis.  400,  21 
h.  H.  A.  402.  Until  it  was  so  reversed,  it  was 
a  valid  and  operative  sentence.  The  cases  re- 
lied on  to  show  that  the  reversal  of  the  sen- 
tence restorine  French  to  his  former  conjugal 
rights  were  all  cases  where  the  validity  of  the 
second  marriage  depended  upon  the  validity  of 
a  former  decree  of  divorce,  and,  with  a  single 
exception,  the  decree  relied  on  was  a  nullity 
for  want  of  jurisdiction  in  the  court  granting 
it,  or  was  void  by  reason  of  gross  fraud  prac- 
ticed on  the  court  or  opposite  party  by  the 
one  claiming  its  protection.  The  case  of 
Crouch  V.  (^ouch,  30  Wis.  667.  was  such  a 
case.  We  hold,  therefore.  (1)  that  ?  2355  of 
the  Revised  Statutes  is  a  valid  enactment,  and . 
not  one  in  conflict  with  §  24,  art.  4,  of  the 
Constitution,  and  operated  to  absolutely  dis- 
solve the  marriage  relation  between  French 
and  his  wife  upon  his  being  sentenced  to  im- 
prisonment for  life:  and  (2)  that  the  marriage 
thereafter  of  the  defendant  with  the  former 
wife  of  French  was  valid,  and  was  not  avoided 
by  the  subsequent  reversal  of  the  sentence 
against  French. 

The  d^fendanVa  exceptions  are  therefore  sus- 
tained, and  his  conviction  is  set  aside,  and  the 
cause  is  remanded  to  the  circuit  court  for  a 
new  trial. 

Judgment  is  ordered  accordingly. 
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City  of  CARROLLTON,  Appt., 

V, 

E.    BAZZETTE. 
(150111.  284.) 
A  ordinance  providing:  that  per- 


sons who  ''temporarily  reside  in**  a 
municipality  must  obtain  a  license  before 
they  can  sell  goods  in  a  certain  manoer  is  invalid 
by  reason  of  its  discrimination  ajrainst  nonresi- 
dents. 
2.    An  ordinance  prohibiting  the  busi- 


Note.— For  peddlers  and  drummers  as  related  to 
interstate  commerce,  see  noie  to  He  Spain  (C.  C.  E. 
I>.  N.  OUL.  R.  A.97. 

For  discrimination  by  municipality  between  its 
^1  L.  R.  A. 


own   residents  and  other  residents  of  the  same 
state,  see  nole  to  Sayre  v.PhiIlipe(Pa.)  16  L.  R.  A.  49. 
As  to  amount  of  license  fee,  see  note  to  State, 
Toi,  V.  French  (Mont.)  30  L.  R.  A.  416. 
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ness  of  itinerant  merchants  to  be  carried 
on  without  a  license  is  not  invalid  as  a  regulation 
of  interstate  commerce  as  applied  to  one  who 
purchases  bankrupt  stocks  wherever  be  can,  ob- 
taining them  to  the  best  advantage,  and  some- 
times buys  them  in  other  states,  when  It  makes 
no  discrimination  between  merchants  whose 
floods  are  imported  into  the  state  and  those  whose 
goods  are  manufactured  or  purchased  in  the 
state,  and  does  not  impose  any  burden  on  sales  in 
original  packages  brought  into  the  state. 

3.  An  ordinance  requiring^  itinerant 
merchants  to  pay  a  license  fee  is  not  lim- 
ited to  peddlers  but  applies  to  a  merchant  who 
takes  his  stock  of  goods  from  city  to  city  doing 
business  for  a  few  weeks  only  in  each  place. 

4.  A  license  f)ae  of  $10  for  each  day's 
business  carried  on  by  an  itinerant  merchant, 
without  any  discrimination  on  account  of  the  ex- 
tent of  business  or  the  length  of  time  it  may  be 
carried  on,  is  invalid  because  unnecessarily  bur- 
densome and  in  general  restraint  of  trade  and 
prohibitory  of  the  business. 

a.  A  city  is  not  liable  ft>r  costs  in  a  suit  to 
enforce  an  ordinance. 

(January  17,  1896.) 

APPEAL  by  plaintiflp  from  a  judgment  of  the 
Circuit  Court  for  Green  County  which  re- 
Tersed  a  judgment  of  a  justice  of  the  peace 
imposing  a  fine  on  defendant  for  violation  of  a 
city  ordinance.     Retersed. 

The  facts  are  staled  in  the  opinion. 

Messrs.  W.  C.  Scanland  and  Thomas 
Henshaw,  for  appellant: 

It  was  not  only  within  the  power,  but  the 
•duty,  of  the  mayor,  upon  ascertaining  the 
facts,  to  revoke  appellee's  license. 

Wiogins  v.  Chicago,  68  111.  372;  Schwuchow  v. 
Chicago,  68  111.  444. 

Payment  of  a  less  sum  for  license  than  that 
provided  by  law  makes  the  license  a  nullity. 

Mumell  v.  Temple,  8  111.  93;  Lombard  v. 
Cheeter,  Id.  469:  t^pake  v.  Pe<yple,  89  111.  617. 

The  amount  of  the  license  fee  is  within  the 
■discretion  of  the  power  imposing  it. 

United  States  Distilling  Co.  v.  Chicago,  112 
111.  22:  Dennehyyr.  Chicago,  120111.  627. 

The  terms  "itinerant  merchant"  and  * 'tran- 
sient vendor  of  merchandise,"  as  used  in  the 
statute,  are  defined  by  the  appellate  court  of 
this  state  to  mean,  and  were  intended  to  apply 
to,  those  persons  who  for  a  short  space  of  time 
locate  in  a  city  and  make  sale  and  delivery  of 
their  poods  as  other  merchants  do. 

Tirining  v.  Elgin,  38  111.  App.  361. 

A  license  fee  imposed  upon  persons  engaged 
in  a  given  business,  as  that  of  a  broker  or  itin 
-eraut  merchant,  is  not  in  violation  of  any  con- 
stitutional provision  when  such  fees  are  uni 
form  as  to  all  persons  of  the  same  class  within 
the  limits  of  a  city. 

Braun  v.  Chicago,  110  111.  186:  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  102  HI.  560;  1 
Beach,  Pub.  Corp.  §  580. 

A  part  of  an  ordinance  may  be  void  and  a 
part  valid,  and  if  so  the  valid  part  will  stand. 

Baker  v.  Normal,  81  111.  108;  Dill.  Mun. 
Corp.  §  420  (353)  note  3;  1  Beach,  Pub.  Corp. 
§  512. 

Where  property  from  one  state  is  brought 
into  ano^ther  state  and  has  become  a  part  of  the 
general  mass  of  the  propertv  of  such  stale,  its 
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sale  is  subject  to  the  restrictive  or  prohibitive 
laws  of  such  state. 

Leisy  v.  Hardin,  135  U.  S.  100.  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36;  Brown  v.  Mary- 
land, 25  U.  S.  12  Wheat.  419,  6  L.  ed.  678; 
Brown  v.  Houston,  114  U.  S.  622,  29  L.  ed.  257; 
Bowe  Mach.  Co.  v.  Gage,  100  U.  S.  676,  25  L. 
ed.  754;  Ficklen  v.  Sfielby  County  Taring  Dist. 
145  U.  8.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep. 
79;  Smith  v.  Alfibama,  124  U.  S.  465.  31  L.  ed. 
508;  Maine  v.  Grand  Trvnk  R.  Co.  142  U.  8. 
217,  85  L.  ed.  994. 

The  statute  of  this  state  and  the  ordinance 
in  question  place  no  restrictions  or  barriers  on 
the  com  merce  of  citizens  of  other  states.  They 
make  no  discrimination  between  the  citizens 
of  this  state  and  other  states  or  the  products 
or  property  of  this  state  and  other  states. 

The  itinerant  merchant  voluntarily  places 
his  property  under  the  protection  of  the  laws 
of  this  state.  Can  it  be  unjust  to  require  of 
him  the  same  or  «qual  tribute  that  is  required 
of  his  resident  competitor  in  business? 

State  y.  Emert,  103  Mo.  241,  11  L.  R.  A. 
219,  3  Inters.  Com.  Rep.  527;  Woodruff  v. 
Parham,  75  U.  8.  8  Wall.  128,  19  L.  ed.  382; 
Hinson  v.  Lott,  75  U.  8.  8  Wall.  148,  19  L.  ed. 
387;  Singer  Jifg.  Co.  v.  Wright,  33  Fed.  Rep. 
121. 

Protection  of  the  goods  from  all  state  con- 
trol while  in  transit,  and  from  discrimination 
at  all  times,  is  all  that  Congres**  can  or  need 
undertake  to  secure  in  the  matter. 

11  Am.  &  Eng.  Enc.  Law,  p.  550,  note  1; 
Brown  v.  Houston,  114  U.  8.  623,  29  L.  ed. 
257;  J^unn  v.  Illinois,U  U.  8.  113,  24  L.  ed. 
77:  Chicago,  B.  <fe  Q.  R.  Co.  v.  Cutts.M  U.  8. 
155,  24  L.  ed.  94;  Peik  v.  Chicago  dk  N.  W.  R. 
Co.  94  U.  8.  164,  24  L.  ed.  97;  Chicago,  M.  cfe 
St.  P.  R.  Co.  V.  Ackley.  94  U.  8.  179,  24  L.  ed. 
99;  Winona  <fc  St.  P.  R.  Co.  v.  Blake,  94  U. 
8.  180,  24  L.  ed.  99;  Stone  v.  Wisconsin,  94  U. 
8.  181,  24  L.  ed.  102. 

The  exaction  is  not  an  unreasonable  or  un- 
usual one. 

Howe  Mach.  Co.  v.  Gage,  100  V.  8.  676,  25 
L.  ed.  754;  Hynes  v.  Briggs,  41  Fed.  Rep.  468; 
Ex  parte  Bntin,  28  Tex.  App.  304;  State  v. 
Richards,  32  W.  Va.  348,  3  L.  R.  A.  705: 
Woodruff  V.  Parham,  75  U.  8.  8  Wall.  130, 19 
L.  ed.  882;  Hinson  v.  Lott,  75  U.  8.  8  Wall. 
150.  19  L.  ed.  388;  Paul  v.  Virginia,  75  U.  8. 
8  Wall.  188,  19  L.  ed.  357;  Com.  v.  Gardner, 
133  Pa.  284,  7  L.  R.  A.  666. 

Mr.  Henry  T^  Rainey,  for  appellee: 

Any  acts  the  city  council  may  assume  to  per- 
form, not  fairly  within  the  powers  conferred, 
are  ultra  vires 

Alton  V.  JEtna  F.  Ins.  Co.  82111.47;  Chicago 
v.  Rumpff,  45  111.  96,  92  Am.  Dec.  196;  Dill. 
Mun.  Corp.  §§  87  (55);  Schott  v.  People,  89  111. 
197. 

No  presumptions  are  to  be  indulged  in  favor 
of  the  validity  of  ordinances  passed  by  mu- 
nicipal corporations. 

Schott  V.  People,  Sd  III  195;  Dill.  Mun.  Corp. 
§  423  (355). 

Ordinances  must  be  impartial,  fair,  and  gen- 
eral. 

Dill.  Mun.  Corp.  ^  322  (256). 

An  ordinance  passed  under  general  i)ower 
must  be:  (I)  reasonable,  consonant  with  the 
general  powers  and  purposes  of  a  corporation. 
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and  not  inconsistent  with  tbe  laws  or  policy  of 
the  state:  (2)  it  noust  not  be  oppressive;  ^3)  it 
must  be  impartial,  fair,  and  general  in  its  ap- 
plication; (4)  it  may  regulate,  but  must  not  re- 
strain, trade. 

Ex  patte  Frank,  52  Oal.  606.  28  Am.  Rep. 
642;  BracevilU  v.  Doheriy,  30  111.  App.  657. 

A  peddler  is  an  itinerant  merchant.  The 
term  *  itinerant  merchant"  cannot  be  applied  to 
a  merctiant  who  rents  a  storeroom  in  a  city, 
places  therein  a  stock  of  goods  of  large  value, 
and  conducts  his  business  within  the  building 
so  rented  by  him,  whether  he  comes  to  the 
city  to  carry  on  business  for  a  week,  or  for 
three  weeks',  or  for  a  year. 

Twining  v.  Elgin,  88  111.  App.  360;  Cerro 
Gordo  V.  Rairlinys,  135  111.  36;  Cairo  v.  Bross, 
101  111.  478. 

The  legislature  has  not  attempted  to  confer 
authority  to  license  transient  or  itinerant  auc- 
tioneers, or  transient  or  itinerant  liquor  dealers, 
but  they  have  conferred  the  power  generally 
to  license  and  tax  auctioneers,  and  to  license 
and  tax  liquor  dealers. 

Any  attempt  under  the  general  law  to  dis- 
criminate as  between  peddlers,  auctioneers,  or 
other  persons  temporarily  residing  in  a  city, 
and  those  permanently  residing  there,  or  any 
attempt  to  discriminate  in  the  matter  of  licens- 
ing and  taxing  liquor  dealers,  has  been  in- 
variably held  to  be  vltra  tires  and  void. 

Zauon€\.  Mmuid  City,  103  111.  552;  Brace- 
tiile  V.  Doherty,  80  111.  App.  657:  Cairo  v. 
hros8,  101  III.  479;  Cooley,  Const.  Lim.  §  890; 
Eaxt  St.  Uuiit  V.  Wehruiig,  46  111.  893. 

Any  attempt  by  color  of  reeulations  to  re- 
strain trade  is  ah  abuse  of  power. 

Caldwell^.  Alton,  88 111.417, 75  Am.  Dec.  282; 
Chicago  V.  Rumpff,  45111.  97,  92  Am.  Dec.  196; 
Bloomingtony.  VVorA^,  46111.  490;  American  Lim 
Stock  Commission  Co.  v.  Chicago  Live  Stock 
Exchange,  148  111.  235,  18  L.  R.  A.  190, 

The  license  sought  to  be  imposed  upon  a 
nonresident  auctioneer  or  upon  an  itinerant 
merchant  is  $10  a  day.  Such  an  ordinance  is 
unreasonable. 

Uyde  Park  v.  Carton,  182  III.  100;  Wioqins 
V.  Chicago,  68  111.  872;  Dill.  Mun.  Corp.  i^  827 
(261);  Tugman  v.  Chicago,  78  111.  405;  Chicago, 
R.  I.  <fe  P.  /?.  Co,  V.  Miet,  79  111.  26;  Sipe\. 
Murphy,  49  Ohio  St.  586,  17  L.  R.  A.  184; 
Brooks  V.  Mangan,  86  Mich.  576;  DulutJi  v. 
Krupp,  46  Minn.  435;  Ghaddock  v.  Day,  75 
Mich.  527,  4  L.  R.  A.  809;  People  v.  Russdl, 
49  Mich.  617,  43  Am.  Rep..  478:  Barling  v. 
St.  Paul,  19  Minn.  389;  Re  Frazee,  63  Mich. 
396. 

A  city  cannot  prohibit  a  person  from  selling 
books  from  house  to  house,  or  taking  orders 
for  future  delivery. 

Emmons  v.  Leicistoicn,  132  111.  380,  8  L.  R. 
A.  828;  Cerro  Oordo  v.  Rairlings,  135  111.  36; 
Twining  Y.  Elpin,  88  111.  App.  359;  Blooming- 
ton  V.  Bourland,  187  III.  584,  3  Inters.  Com. 
Rep.  667. 

The  ordinance  in  question,  and  the  statute 
which  purports  to  authorize  it,  are  an  at 
tempted  interference  on  the  part  of  the  state 
with  interstate  commerce.  Appellee  is  a  resi- 
dent of  the  state  of  Michigan. 

Brown  v.  Maryland,  25  U.  8.  12  Wheat. 
419,  6L.  ed.  678;  Welion  v.  Missouri,  91  U.  S. 
275,  28  L.  ed.  347;  Woodruff  v.  Pttrham,  75  C. 
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8.  8  Wall.  123,  19  L.  ed.  882;  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
158:  Gilman  v.  Philadelphia,  70  U.  S.  3  Wall. 
713,  18  L.  ed.  96;  Brown  v.  Houston,  114  U.  S. 
622,  29  L.  ed.  257. 

Inaction  by  Congress  amounts  to  a  dec- 
laration that  all  commerce  within  its  ex- 
clusive control  shall  remain  free  and  untram- 
meled. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  supra; 
Escanaba  <fe  L.  M.  Transp.  Co.  v.  Chicago,  107 
U.  S.  679,  27  L.  ed.  442;  Henderson  v.  Wick- 
ham,  92  U.  S.  259,  28  L.  ed.  543. 

The  exaction  of  a  license  tax  as  the  condi- 
tion of  doing  any  particular  business  is  a  tax 
on  the  occupation,  and  a  tax  on  the  occupa- 
tion of  doing  business  is  surely  a  tax  on  the 
business. 

Leloup  V.  Port  of  MobUe,  127  U.  8.  640,  32 
L.  ed.  811,  2  Inters.  Com.  Rep.  134;  Anher  v. 
Texas,  128  U.  S.  129,  32  L.  ed.  368.  2  Inters. 
Com.  Kep.  241:  Robbinsv.  Shelhtf  County  Tax- 
ing  Dist.  120  U.  8.  489.  30  L.  ed'.  694;  Lyng  v. 
Michigan,  13^  U.  S.  161,  84 L.  ed.  150,  Sinters. 
Com.  Rep.  143. 

An  article  upon  which  a  tax  is  levied  Ijefore 
it  can  be  sold  to  a  citizen  of  the  state  of  Illinois 
is  not  permitted  to  mingle  freely  with  the  com- 
mon mass  of  property  within  the  slate. 

Smith  v.  Alabama,  124  U.  8.  465,  31  L.  ed. 
508;  Hoire  Mach.  Co.  v.  Gaqe,  100  U.  S.  676, 
25  L.  ed.  754;  Stndwich  v.  Bolan.  141  111.  480; 
Simmons  v.  Chicago  d-  T.  R.  Co.  110  III.  846; 
Bartelott  v.  International  Bank,  119  111.  272. 

This  court  has  never  held  it  to  be  error  to 
award  a  judgment  against  a  city  for  cojsts.  but 
has  held  an  award  of  an  execution  against  a 
city  to  be  reversible  error.  This  judgment  is 
entirely  free  from  error  of  that  character. 

Bloomington  v.  Brokaw,  77  111.  194;  Chicaqo 
V.  Hasley,  25  111.  595:  Parisv.  Cracraft,  85  III. 
294;  Kinmundy^.  Mahan.  72  111.462;  Morri- 
son V.  Uinkson,  87  111.  587,  29  Am.  Rep.  77; 
Flora  V.  Nancy.  186  111.  45:  Odell  v.  Schroeder, 
58  111.  353;  Kansas  v,  Juntgen,  84  111.  360. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  taken  from  a  judgment  of  the 
circuit  court  of  Green  county  rendered  against 
appellant  for  costs,  and  in  bar  of  its  action  on 
a  cause  brought  to  that  court  by  appeal  from 
the  judgment  of  a  justice  of  the  peace  imposing 
a  fine  of  $3  and  costs  on  appellee  for  the  viola- 
tion of  an  ordinance  of  the  city  of  CarrolUon. 
The  ordinance  provided  that  any  |>erson  or 
corporation  making  sales  of  goods,  wares, 
merchandise,  or  other  things,  except  farm  or 
dairy  produce,  etc.,  upon  the  streets  or  side- 
walks of  the  city,  or  who  should  engage  in  the  , 
business  of  hawker  or  peddler,  or  who  should 
temporarily  reside  therein,  and  vend  at  auction 
any  goods,'  wares,  merchandise,  or  other  thing 
anywhere  in  the  city,  or  engage  in  the  business 
of  itinerant  merchant,  without  having  first  ob- 
tained a  licen.se  therefor  in  accordance  with  the 
provisions  of  the  ordinance,  should  be  fined  not 
less  than  $100.  The  ordinance  authorized  the 
mayor  to  revoke  any  license,  in  his  discretion, 
on  tendering  back  the  unearned  license  money. 
Section  3  established  the  following  schedules  of 
license  fees:  "Itinerant  merchants  at  retail  or 
auction,  $10  per  day.    Foot  peddlers  and  solic- 
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iting  agents  $2  per  day.  ...  All  other 
^ases  not  specifically  provided  for,  $2  per  day." 
Appellee  applied  for  and  obtained  a  license  to 
sell  books,  notions,  watches,  etc.,  for  the 
period  of  three  weeks,  for  which  he  paid  a 
license  fee  of  $80.  The  license  provided  that 
it  was  subject  to  revocation  by  the  mayor. 
Soon  after  commencing  business,  appellee  be- 
gan to  sell  many  different  kinds  of  goods  and 
wares  not  embraced  within  the  classes  men- 
tioned in  the  license,  both  at  auction  and  in 
due  course  of  trade,  at  retail.  His  license  was 
revoked  by  the  mayor,  and  the  license  fee  tend- 
ered back  to  him,  but  he  refused  to  accept  it. 
He  w^as  notified  by  the  mayor  that,  for  the 
business  he  was  then  engaged  in,  be  would  be 
required  to  take  out  a  license  as  itinerant  mer- 
chant, and  pay  therefor  $10  per  day.  Appel- 
lee refused  to  procure  such  license  or  pay  the 
amount  demanded,  but  continued  to  sell  as  be- 
fore. Complaint  was  made  under  the  ordi- 
nance, charging  him  with  temporarily  residing 
in  said  city,  and  vending  at  auction  ^oods, 
wares,  and  merchandise,  and  for  engaging  in 
the  business  of  itinerant  merchant  in  said  city, 
without  a  license.  A  fine  of  $3  and  costs  was 
assessed  by  the  justice  of  the  peace.  When  the 
ordinance  was  offered  in  evidence  on  the  trial 
in  the  circuit  court,  it  was  objected  to  by  ap- 
pellee on  the  ground  that ;  both  the  ordiiiance 
and  the  statute  authorizing  it.  approved  June 
16,  1887,  providing  that  cities,  etc,  *  Shall 
have  power  to  license,  tax,  regulate,  suppress, 
or  prohibit  itinerant  merchants  and  transient 
vendors  of  merchandise"  (Rev.  Stat.  Meyer's 
ed.  1895,  p.  282)  were  "unconstitutional  and 
void;  that  they  are  unreasonable,  in  restraint  of 
trade,  tend  to  create  monopolies,  objectionable 
as  class  legislation,  and  discriminate  between 
residents  and  nonresident  auctioneers  and  mer- 
chants, and,  as  applied  to  the  facts  in  this  case 
are  an  attempted  interference,  by  state  regula- 
tion, with  interstate  commerce."  The  objec- 
tion was  sustained  by  the  court,  as  to  the  tirst 
charge  in  the  complaint,  and  later  in  the  trial, 
at  the  close  of  the  evidence,  the  court  sustained 
the  motion  of  the  defendant  to  exclude  the 
ordinance  altogether  from  the  jury,  and  to  in- 
struct them  to  find  for  the  defendant.  The 
jury  returned  their  verdict  as  instructed,  aod, 
after  overruling  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  against  the  city 
for  costs. 

It  was  insisted  by  the  defendant  that  the  evi- 
dence showed  that  he  was  not  a  resident  of  this 
state,  and  that  he  was  engaged  in  the  purchase 
of  bankrupt  stocks  of  goc^s  in  other  states, 
and  shipping  them  into  this  state  for  sale,  and 
that,  as  applied  to  the  facts  of  this  case,  the 
ordinance  was  an  attempted  regulation  of  in- 
terstate commerce,  and  void  for  that  reason 
also.  The  evidence  showed  that  the  defendant 
purchased  such  stocks  of  goods  wherever  he 
could  obtain  them  to  the  best  advantage,  and 
sold  them  out  at  retail, — sometimes  at  auction 
and  sometimes  in  due  course  of  trade;  that  for 
this  purpose  he  opened  stores  or  places  of  busi- 
ness in  different  cities  and  villages,  shipping 
from  one  to  another,  usually  continuing  in  busi- 
ness only  a  few  weeks  at  a  time  in  any  one 
place.  Both  the  ordinance  and  the  license  it- 
self provided  for  the  revocation  of  the  license 
by  the  mayor,  and  we  are  of  the'  opinion  that, 
^1  L.  R.  A. 


under  the  evidence,  there  was  no  abuse  of  this 
power  by  the  mayor. 

But  assuming  that  the  license  granted  to  sell 
books,  notions,  and  watches  was  properly  re- 
voked because  the  sales  of  appellee  embraced 
a  large  class  of  merchandise  not  designated  in 
the  license,  the  question  arises  whether  that 
part  of  the  ordinance  which  provides  that  no 
person  shall  temporarily  reside  in  said  city,  and 
vend  at  auction  any  goods,  wares,  or  merchan 
dise,  or  engage  in  the  business  of  itinerant 
merchant  in  said  city,  without  first  having  ob- 
tained a  license  therefor,  and  fixed  the  license 
fee  at  $10  per  day,  was  within  the  power  of  the 
city  council  to  pass.  Waiving  the  question 
that  the  ordinance,  as  set  out,  seems  to  confine 
the  license  fee  of  $10  to  those  coming  within 
the  second  class  mentioned  above, — that  is,  to 
itinerant  merchants, — we  are  of  the  opinion 
that  the  city  council  had  no  power  to  make  any 
discrimination  between  residents  and  nonresi- 
dents of  the  city,  or  between  those  temporarily 
residing  in  the  city  and  those  permanently  re- 
siding there,  in  requiring  licenses.  Or  in  the 
fees  to  be  paid  for  such  licenses.  This  part  of 
the  ordinance  confines  its  operation  to  those 
who  temporarily  reside  in  the  city,  and  would 
seem  to  have  no  reference  to  the  temporary 
character  or  to  the  permanency  of  the  busi- 
ness. Under  the  provision  in  question  any 
one  permanently  residing  in  the  city  could  en- 
gage in  the  business  mentioned,  either  tempo- 
rarily or  permanently,  without  a  license,  while 
a  temporary  resident  would,  in  either  case,  be 
subject  to  a  fine.  The  city  council  had  no 
power  to  make  such  a  discrimination,  and  that 
part  of  the  ordinance  was  properly  held  to  be 
invalid.  Beach,  Pub.  Corp.  1235;  Bracetille 
V.  Doherty,  80  111.  App.  645.  But,  as  the  pro- 
vision relating  to  itinerant  merchants  had  no 
necessary  connection  with  or  dependence  upon 
the  first-  mentioned  provision,  it  may  be  sep- 
arately enforced,  unless  found  to  be  also  in- 
valid upon  other  grounds  held  sufficient  in  the 
court  below  to  invalidate  it.  The  power  of  the 
legislature  to  authorize  cities  and  villages  in 
this  state  to  license  and  regulate  various  kinds 
of  business  and  occupations  carried  on  within 
their  limits,  and  to  require  the  payment  of 
license  fees,  has  so  often  been  the  subject  of 
review,  and  so  often  sustained,  by  this  court, 
that  no  extended  discussion  of  the  general  sub- 
ject will  here  be  attempted.  It  has  been  held 
that  such  power  is  inherent  in  all  governments; 
that,  except  so  far  as  limited  or  restrained  by 
the  Constitution  of  the  state  or  of  the  United 
States,  the  legislature  has  such  power,  as  being 
the  repository  of  all  the  power  of  the  people 
not  taken  from  it.  And  by  repeated  decisions 
of  this  court  it  has  been  held  that  a  mere  license 
fee  imposed  by  the  municipal  authorities  under 
authority  of  an  act  of  the  legislature  is  not  a 
tax.  Chicago  Pkg.  <fe  P.  Co,  v.  Chicago,  88  111. 
221,  80  Am.  Rep.  545;  Wiggins  Ferry  Co.  v. 
East  8t.  Jjouis,  102  111.  560.  and  cases  there 
cited.  And  since  the  adoption  of  the  Consti- 
tution of  1870.  containing  the  provision  in  §  1 
of  art.  9.  that  ''the  general  assembly  shall  have 
power  to  tax  peddlers,  auctioneers,  brokers, 
t)ankers,  merchants,  commission  merchants," 
...  in  such  manner  as  it  shall  from 
time  to  time  direct,  by  general  law  uni- 
form as  to  the  class  upon  which  it  operates/' 
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and  §§  9  and  10  of  the  same  article,  requiring 
uniformity  in  taxation  as  to  persons  and  prop- 
erty, the  same  view  has  been  maintained,  and 
that  these  provisions  of  the  Constitution  have 
not  changed  the  power  of  the  legislature  to  au- 
thorize municipah'ties  to  require  and  collect 
such  license  fees.  Wiggins  Ferry  Co.  v.  East  !St. 
Louis,  102  111.  560.  In  the  case  cited  it  was 
said  by  Mr.  Justice  Walker,  in  delivering  the 
opinion  of  the  court  (p.  567)  that:  *'The  latter 
words  in  the  first  section,  requiring  the  tax  to 
be  by  general  law,  and  uniform  as  to  the  cla.ss 
upon  which  it  operates,  have  no  operation  upon 
this  case,  because  this,  as  shown  by  the  cases 
cited,  is  not  a  tax,  but  a  license.  The  Consti- 
tution has  not  prohibited  the  general  assembly 
from  imposing,  or  authorizing  the  imposition 
of,  the  duty  to  procure  a  license  to  pursue  any 
calling,  nor  has  it  limited  the  power  or  limited 
its  exercise.  In  this  respect  the  power  of  the 
legislature  is  the  same  as  it  has  ever  been  since 
the  organization  of  the  state  government,  and 
no  one,  we  presume,  will  question  the  legisla- 
tive power  to  require  persons  engaged  in  vari- 
ous avocations  to  procure  a  license  for  the  pur- 
pose, and  thus  regulate  the  exercise  of  an 
avocation."  While,  in  numerous  other  cases 
in  which  it  was  urged  that  the  license  fees  ex- 
acted were  taxes,  and  within  the  provisions  of 
the  Constitution  above  referred  to,  the  question 
whether  the  ordinances  conformed  to  those 
provisions  was  discussed,  yet  the  doctrine  an- 
nounced by  this  court  in  previous  cases  has  not 
been  departed  from.  Bovcland'v,  Chicago^  108 
111.  496;  Timm  v.  HarHson,  109  III.  598;  Bravn 
Y.  Chicago,  U(M\\.  186;  United  States  Distil- 
ling  Co.  v.  Chicago,  112  111.  19;  Kinsley  y,  Chi- 
cago, 124  111.  359. 

The  ordinance  appears  to  have  been  framed 
upon  the  same  theorj'  as  other  license  ordi- 
nances, and  not  upon  the  theory  of  levying 
taxes  in  the  ordinary  acceptation  of  that  term. 
And  if,  under  the  statute  m  question  authoriz- 
ing cities  to  ''license,  tax,  regulate,  suppress, 
or  prohibit  Itinerant  merchants  and  transient 
vendors  of  merchandise,"  it  should  be  con- 
ceded the  city  of  Carroll  ton  had  power  to  tax 
itinerant  merchants,  as  distinguished  from  the 
power  to  require  them  to  pay  a  license  fee,  we 
are  of  the  opinion  that  the  ordinance  was 
framed  under  the  former,  and  not  under  the  lat- 
ter, power.  We  shall  therefore  consider  the 
objections  urged  against  the  validity  of  the 
ordinance,  and  of  the  statute  under  which  it 
was  passed,  without  reference  to  the  provi 
sions  of  the  Constitution  above  mentioned,  re- 
lating to  taxation.  It  is  urged  with  much 
force  that  the  statute  itself  is  unconstitutional, 
— that  the  legislature  has  no  power  to  suppress 
itinerant  merchants  or  transient  vendors  ot 
merchandise,  or  to  prohibit  them  from  follow- 
ing their  avocation;  and.  as  applied  to  the  facts 
of  this  case,  it  is  insisted  that,  even  regarding 
the  exercise  of  the  power  as  one  to  license  and 
regulate,  it  is  in  violation  of  the  Federal  Con- 
stitution, and  the  legislation  of  Congress  there- 
under, as  an  attempted  regulation  of  interstate 
commerce,  and  to  the  latter  phase  of  the  ques- 
tion the  arguments  of  counsel  have  been  chiefly 
addressed. 

We  do  not  think  that  the  latter  contention 
can  be  sustained.  The  ordinance  makes  no 
discrimination  between  such  merchants  whose 
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I  goods  are  imported  into  this  state  from  other 
states,  and  those  whose  goods  are  manufac- 
tured or  purchased  in  this  state,  and  shipped 
from  place  to  place  for  the  purpose  of  sale. 
Nor  does  it  impose  any  tax  upon,  or  require 
the  payment  of  any  license  fee  for,  the  sale  in 
the  original  package  of  any  articles  imported 
from  another  state.  But  the  effect  of  the  ordi- 
nance is  to  impose  the  burden,  not  on  those 
engaged  in  importing  goods  into  the  state  for 
sale,  nor  on  the  goods,  as  such  imports,  but 
upon  those  who  are  engaged  in  the  business  of 
selling  goods  as  itinerant  merchants,  after  such 
goods,  if  imported,  have  been  so  acted  upon  by 
the  importer  as  that  they  have  become  mixed 
up  with  the  mass  of  other  property  in  the  state. 
The  evidence  in  this  case  showed  that  the 
goods  were  purchased  at  assignees'  and  other 
bankrupt  sales;' some  in  this  and  some  in  other 
j  states;  and  that  the  stock  in  question  was 
!  composed  of  such  goods,  a  part  of  which  had 
been  left  unsold,  and  brought  from  some  other 
city  or  village  in  the  state,  where  appellee  had 
last  carried  on  his  itinerant  merchandising. 
We  think  it  too  clear  for  extended  argument 
that  there  was  no  interference  with,  or  at- 
tempted regulation  of,  commerce  between  the 
states  in  til e  enforcement  of  the  ordinance  in 
question .  This  question  was  discussed  and  the 
previous  decisions  of  the  Supreme  Court  of  the 
United  States  reviewed  by  Mr.  Justice  Gray 
in  EmeH  v.  ifisso^iri,  156  U.  S.  296,  39  L.  eel. 
430,  5  Inters.  Com.  Rep.  68,  to  which  refer- 
ence may  be  had  for  the  doctrine  of  that  court 
on  this  question. 

But  was  the  ordinance  void  for  any  of  the 
further  reasons  urged  against  it?  We  do  not 
think  it  necessary  to  consider  here  whether  or 
not  the  legislature  had  the  power  to  prohibit, 
or  to  authorize  municipalities  to  prohibit,  mer- 
chants, whether  permanent  or  itinerant,  from 
carrying  on  the  business  of  merchandising.  It 
must,  however,  be  presumed  that  it  was  not 
intended,  by  the  act  of  1887,  to  authorize  cities 
and  villages  to  suppress  itinerant  merchants,  or 
prohibit  them  from  carrving  on  their  bu«!iness,. 
unless  there  should  be,  fn  tlie  character  of  the 
goods  sold,  or  in  the  manner  of  conducting  the 
business,  something  detrimental  to  the  public 
good  health,  morality,  comfort,  or  conveni- 
ence. No  such  grounds  for  the  suppression  or 
prohibition,  as  a  police  regulation,  of  the  busi- 
ness of  appellee,  appeared  or  was  shown.  Nor 
can  it  l)e  said,  we  think,  as  a  general  proposi- 
tion, that  there  was  anything  in  the  business 
in  which  appellee  was  engaged  that  authorized 
its  suppression  by  law.  The  Constitution  pro- 
vides that  "no  person  shall  be  deprived  of  life, 
lil>erty,  or  property  without  due  process  of 
law;"  and  we  have  recently  held  that  the 
right  to  contract  with  reference  to  one's  own 
lai)or  is  a  property  right,  and  cannot  be  taken 
awav  by  mere  legislative  enactment.  Ritchie  v. 
People,  155  111.  98.  29  L.  R.  A.  79.  The  right  to 
buy,  sell,  barter.and  exchange  property  is  a  nec- 
essary incident  to  its  ownership,  and.  subject  Xo 
reasonable  regulations,  is  as  much  protected  by 
this  provision  of  the  Constitution  as  is  the  own- 
ership itself.  The  grounds  upon  which  the 
sale  of  intoxicating  liquors  may  be  prohibited 
have  no  application  to  the  business  of  the  ordi- 
nary merchant.  In  Schwnefiow  v.  Chicago,  68 
III.  444,  it  was  said  that  the  restraints  which  the 
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law  applies  to  the  liquor  traffic  "are  not  like 
such  as  restrict  the  ordinary  avocations  of  life, 
which  advance  human  happiness,  or  trade  and 
commerce — that  neither  produce  immorality, 
suffering,  nor  want.  This  business  is,  on 
principle,  within  the  police  power  of  the  state, 
and  restrictions  which  may  rightfully  be  im- 
posed upon  it  might  be  obnoxious  as  an  illegal 
restraint  of  trade  when  applied  to  other  pur- 
suits." Similar  views  were  expressed  in  Den- 
nehy  v.  Chicago,  120  111.  627.  In  Lavnder  v. 
Chicago,  111  111.  291,  53  Am.  Rep.  625,  an  or- 
dinance requiring  licensed  pawnbrokers  to 
make  out,  and  deliver  to  the  superintendent  of 
police,  every  day,  a  copy  from  a  book  to  be 
kept  by  them  of  all  personal  property  and  other 
valuable  things  received  on  deposit  or  purchased 
during  the  preceding  day,  with  a  description 
of  the  persons  from  whom  received,  was  held 
a  reasonable  exercise  of  the  police  power  for 
the  prevention  and  detection  of  crime;  and  it 
was  there  said  the  business  might  be  prohib- 
ited altogether,  under  the  power  conferred  on 
the  citv.  It  was  not.  however,  put  upon  the 
ground  that  the  city  might  absolutely  suppress 
a  lawful  and  harmless  business,  but  that  the 
power  might  be  exercised  for  the  prevention  of 
crime.  We  must  therefore  conclude  that  it 
was  not  the  intention  of  the  legislature  to  au 
thorize  municipalities  to  arbitrarily  suppress 
merchants,  or  prohibit  them  from  carrying  on 
their  business,  within  the  corporate  limits,  on 
the  ground  that  they  are  itinerant  or  transient, 
instead  of  permanent,  as  applied  to  their  busi- 
ness in  the  municipality. 

As  applied,  then,  to  the  case  under  consid- 
eration, we  must  consider  the  ordinance  as  one 
to  license  and  regulate  itinerant  merchants, 
without  authorizing  the  suppression  or  prohi- 
bition of  their  business.  Appellee  contends 
that  he  was  not  an  itinerant  merchant,  within 
the  meaning  of  the  statute  and  the  ordinance. 
He  insists  that  an  itinerant  merchant  and  a  ped- 
dler mean  the  same  thing.  We  do  not  think 
so.  Neither  the  statute  nor  the  ordinance  has 
furnished  any  definition.  But  it  cannot  be 
supposed  that  the  legislature  would  have  passed 
the  act  in  question,  authorizing  the  licensing 
of  itinerant  merchants  and  transient  vendors 
of  merchandise,  if  the  power  had  already  been 
conferred  in  the  provision  in  the  general  in- 
corporation law  relating  to  peddlers  and  hawk- 
ers. We  think  the  words  used  very  clearly 
express  the  meaning  of  the  law-making  power, 
and  that  they  would  generally  be  well  under 
stood.  The  word  *  merchant"  has  a  well-known 
meaning;  but  whether  a  particular  trader  is  a 
merchant,  or  not,  might,  under  the  facts  of  the 
particular  case,  be  somewhat  ditiicult  to  deter- 
mine. But  it  cannot  be  doubted  that  appellee 
was  a  merchant.  He  opened  a  store,  stocked  it 
with  various  articles  of  merchandise,  and  sold 
as  other  merchants  do.  And  the  only  difference, 
aside  from  selling  sometimes  at  auction,  was  that 
his  business  was  not  permanent  in  the  partic- 
ular city  or  village  in  which,  for  the  lime,  it 
was  carried  on.  It  was  not  intended  to  be 
permanent, — it  was  intended  to  be,  and  was, 
transitory.  He  took  his  slock  of  goods  from 
city  to  city,  sold  his  goods,  and  transacted 
business  as  a  merchant,  for  a  few  weeks  only 
in  each  place;  and  we  cannot  conceive  of  a 
more  appropriate  designation,  as  applied  to  his 
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case,  than  that  of  itinerant  merchant.  With- 
out finding  it  at  ail  necessary  here  to  undertake 
to  give  any  precise  definition  of  the  term,  ap- 
plicable to  other  cases  that  may  arise,  we  hold 
that  appellee  was  an  itinerant  merchant.  A 
different  conclusion  seems  to  have  been  reached 
by  the  supreme  court  of  Georgia  in  Oould  v. 
Atlanta,  55  Ga.  678,  where  it  was  held  that  a 
trader  who  opened  a  store,  and  proceeded  there 
to  sell  out  a  large  stock  of  goods,  and  did  not 
convey  any  of  the  goods  from  place  to  place 
in  the  city,  and  seHin  that  way  or  by  sample,, 
but  waited  for  customers  to  come  to  his  place 
of  business,  was  not  an  itinerant  trader,  within 
the  meaning  of  the  charter  of  the  city  and  the 
laws  of  that  state.  But  in  that  case  the  court 
defined  the  terms  ''itinerant  trader"  and  "ped- 
dler" to  mean  substantially  the  same  thing,  as^ 
they  had  theretofore  been  used  in  the  same 
sense  in  the  statutes  and  decisions  of  that  stale. 
But  the  reasoning  there  employed  cannot  con- 
trol here,  and,  without  stopping  here  to  point 
out  further  distinctions  between  the  two  cases, 
we  must  hold  that  appellee  was,  within  the 
meaning  of  our  statute,  an  itinerant  merchant. 
A  conclusion  similar  to  the  one  here  arrived  at 
was  reached  by  the  appellate  court  of  the  sec- 
ond district  in  the  case  of  Twining  v.  Elgin,  38 
111.  App.  861. 

Holding,  then,  that  the  city  of  Carrollton  had 
the  power  to  license  and  regulate  the  business 
of  appellee,  but  not  to  suppress  or  prohil>it 
it,  the  question  is  presented  whether  or  not  the 
reouirement  of  the  payment  of  a  license  fee  of 
$10  per  day  was  unreasonable,  oppressive,  and 
prohibitory  in  its  character;  for  it  must  be 
conceded  that,  if  the  city  had  no  power  to  sup- 
press or  prohibit  directly,  it  had  no  power  to- 
do  so  indirectly,  by  the  imposition  of  unrea- 
sonable and  oppressive  burdens.  In  Brann  v. 
Chicago,  110  111.  196,  it  was  said:  "Nor  is  the 
objection  well  taken  that  no  business  can  be 
regulated,  or  burthens  imposed  on  its  pursuit, 
unless  there  be  power  to  suppress  the  business. 
In  ihe  case  of  Wiggins  Ferry  Co.  v.  East  St. 
Jjovis,  102  111.  560,  it  was  held  the  legislature 
had  power  to  authorize -the  city  to  regulate  the 
ferry,  and  impose  a  license  fee  for  each  boat 
used  by  the  company,  notwithstanding  the 
franchises  the  companies  were  exercising  were 
granted  by  charter  from  the  legislature.  Yet 
no  one  will  claim  that  the  legi.<«lature  could 
repeal  the  charter  or  impair  its  franchise,  or 
authorize  the  city  to  do  so.  This  case  was  af- 
firmed in  the  federal  Supreme  Court.  107 
U.  S.  365,  27  L.  ed.  419.  Until  of  compara- 
tively recent  date  our  legislature  required  all 
merchants  of  every  kind  to  pay  for  and  pro- 
cure a  license  to  vend  their  goods,  wares,  and 
merchandise,  under  a  penalty.  Nor  are  we 
aware  that  the  power  was  ever  questioned. 
And  similar  laws  have  been  in  force  in  the 
various  states  of  the  Union,  from  their  organ- 
ization until  a  recent  date,  if  not  until  the 
present  time.  In  the  case  of  Howland  v.  Chi- 
cago, 108  111.  496,  it  was  held  that  the  legisla- 
ture had  power  to  authorize  the  city  to  require 
a  keeper  of  a  livery  stable  to  procure  a  license 
for  the  purpose,  under  a  penalty  for  failing  to 
do  so.  Such  an  occupation  is  a  natural  right, 
as  legitimate  as  is  that  of  either  of  these  ap- 
pellants." And  in  Kinsley  y.  Chicago,  124111. 
363,  after  stating  the  rule  laid  down  by  other 
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authorities,  that  the  license  fee  should  be  such 
fee  oDly  as  will  legitimately  assist  iu  the  regu- 
lation, it  was  said  that  this  court  has  always 
applied  a  more  liberal  rule  of  construction  in 
reference  to  license  fees,  and  that  such  fees,  in 
quite  large  amounts,  and  manifestly,  in  part  at 
least,  for  revenue,  have  been  sustained.  But 
it  has  not  been  held,  as  supposed  by  counsel 
for  appellant,  that  in  such  cases,  where  the 
business  may  not  be  prohibited  altogether,  the 
amount  of  tbe  burden  to  be  imposed  rests  en- 
tirely in  tbe  discretion  of  the  municipal  author- 
ities imposing  it.  Counsel  for  appellant  cite 
United  States  DUtilling  Co,  v.  Chicago,  112111. 
19,  as  supporting  their  contention  in  this  re- 
gard. The  license  fee  required  by  the  city  of 
Chicago  for  carrying  on  the  business  of  dis- 
tiller or  brewer  was  $500  per  annum,  and  this 
court,  following  other  cases,  held  that  while 
such  a  license  fee  was  not  a  tax,  in  the  consti- 
tutional sense  of  tha^  term,  still  it  might  be  im- 
posed for  substantial  revenue;  and  it  was  said 
that,  "observing  constitutional  restrictions, 
the  amount  would  seem  to  be  within  the  dis- 
cretion of  the  body  imposing  it."  The  limita- 
tion to  the  discretion  of  the  body  imposing 
the  license  fee,  as  expressed  in  that  case,  is 
substantial  and  important.  It  is  a  constitu- 
tional limitation.  If  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of  life, 
liberty,  or  properly  without  due  process  of  law 
forbias  the  suppression  or  prohibition  of 
appellant's  business  on  the  sole  ground  that  it 
is  transitory,  instead  of  permanent  in  the 
municipality,  then  it  also  forbids  its  destruction 
by  the  imposition  of  unequal  and  excessive 
license  fees,  prohibitory  in  their  character.  A 
liberal  rule  in  construing  grants  of  power  to 
municipalities  in  respect  to  the  imposition  of 
license  fees  has  been  adopted  by  this  court,  but 
it  has  never  been  held  that,  where  there  is  no 
power  to  suppress  or  prohibit,  they  have  un- 
limited discretion  in  fixing  the  amount  of  such 
fees.  In  Wiggins  v.  Chicago,  68  111.  872,  it 
was  said :  *  'The  power  conferred  by  the  charter 
to  tax,  license,  and  regulate  auctioneers,  au- 
thorized the  city  to  adopt  any  reasonable  or- 
dinance tor  the  purpdse.  The  charter  points 
out  no  particular  mode.  The  city  may  tax, 
may  license,  and  may  regulate  the  business  of 
auctioneers.  The  city  may  not  directly  pro- 
hibit the  business,  nor  can  it  adopt  such  unrea- 
sonable regulations  as  would  produce  such 
results,  or  even  be  oppressive,  and  highly  in- 
jurious to  tbe  business."  And  a  license  fee  of 
$200  per  annum  imposed  by  ordinance  on 
auctioneers  was  held  not  an  unreasonable  ex- 
ercise of  the  power  conferred  by  the  charter. 
See  also  Oartside  v.  Rast  St.  Louis,  43  111. 
47.  In  the  case  of  Sipe  v.  Murphy,  49  Ohio 
St.  536.  17  L.  R.  A.  184,— somewhat  analogous 
to  the  case  at  bar,— it  was  held  that  the  impo- 
sition of  a  license  fee  of  $25  a  day  by  the  city  of 
Columbus,  for  selling  any  goods,  wares,  etc., 
at  auction,  imported  into  such  city  for  the 
purpose  of  being  so  sold,  was  an  unreasonable 
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exercise  of  the  power  conferred  by  the  statute, 
although  the  statute  purported  to  give  cities 
the  power  *'to  regulate,  license,  or  prohibit" 
the  business,  and  that  the  effect  of  the  ordi- 
nance was  largely  to  prohibit,  under  the  name 
of  a  license,  the  sale  at  auction  of  goods 
brought  into  the  corporation  for  that  purpose, 
which  entered  into  the  daily  use  and  consump- 
tion, and  which  would  not  be  excluded  by  any 
police  regulation  as  being  detrimental  to  tbe 
public  health,  comfort,  and  convenience,  and 
that  the  ordinance  was  in  restraint  of  trade, 
and  opposed  to  the  public  policy  of  the  stale. 
See  also  Brooks  v.  Mangan,  88  Mich.  576.  Un- 
der the  liberal  rule  adopted  by  this  court,  such 
license  fees,  while  imposed  under  the  general 
police  power,  may,  as  we  have  seen,  be  im- 
posed, not  onlj  as  a  mere  means  of  regulation, 
but  also  for  revenue.  Under  such  a  rule,  it 
becomes  a  question  not  always  easy  of  solu- 
tion to  determine  whether  or  not  the  imposition 
of  a  certain  amount  to  be  paid  as  a  license  fee 
is  an  oppressive  exercise  of  a  statutory  power; 
having  the  effect,  whether  so  designed  or  not, 
to  suppress  and  prohibit  the  business  upon 
which  it  is  imposed,  rather  than  merely  to 
license  and  regulate  it,  and  require  it  to  bear 
its  due  share  of  the  public  burdens.  And  it 
must  be  admitted  that  the  question,  so  far  as 
it  comes  within  the  discretion  of  the  municipal 
authorities,  is  one  for  them,  and  not  for  tbe 
courts,  to  determine.  It  is  only  when  tbe  or- 
dinance is  plainly  unreasonable  and  prohibitive 
in  i's  character,  where  there  is  no  power  to  pro- 
hibit, that  the  courts  may  interfere  and  pro- 
nounce it  invalid.  2  Beach,  Pub.  Corp.  §  1234; 
Cooley,  Const.  Lim.  300.  We  are,  however,  of 
the  opinion  that  the  ordinance  in  question  is 
of  that  character.  A  license  fee  of  $10  for 
each  day  making  no  discrimination  on  account 
of  the  extent  of  the  business,  or  the  length  of 
time  during  which  it  is  carried  on,  would  ap- 
pear to  be  unnecessarily  burdensome,  in  such 
a  case,  in  general  restraint  of  trade,  and  pro- 
hibitory of  the  business.  The  business  of 
itinerant  merchant  would  have  to  be  much 
more  remunerative  than  ordinary  merchandis- 
ing in  small  cities,  to  survive  under  a  burden 
of  this  character,  amounting  to  more  than  $8,- 
000  per  annum.  We  are  therefore  of  the 
opinion  that  the  ordinance  is  void,  and  that  tbe 
learned  judge  of  tbe  circuit  court  did  not  err 
in  so  holding,  and  in  instructing  the  jury  to 
find  the  defendant  not  guilty. 

But  there  was  error  in  rendering  judgment 
against  appellant  for  costs.  The  city  was  not 
liable  for  costs  in  such  a  case.  Anderson  v. 
Schubert,  158  111.  75.  We  think  this  question 
was  correctly  decided  by  the  appellate  court  in 
the  following  cases:  JVokomts  v.  Harkey,  31 
III.  App.  107;  Petersburg  v.  Whitnack,  48  111. 
App.  668;  Fosselman  v.  Springfield,  38  111.  App. 
296. 

For  the  error  indicated  the  judgment  is  re- 
versed. 
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3IINNES0TA  LUMBER  COMPANY, il/)p^, 

V. 

WHITEBREAST  COAL  COMPANY. 

(160  ni.  85.) 

1 .  A  contract  for  its  "requirements"  of 
coal  for  a  certain  season*  made  by  a 
luB&ber  company t  is  not  void  for  uncertainty 
and  for  want  of  mutuality,  when  it  is  eWdently 
meant  to  call  for  the  amount  of  coal  which  the 
corporation  should  need  in  its  business  for  such 
season,  and  not  merely  what  it  might  choose  to 
require  of  the  other  party. 

2.  A  contract  for  the  privllefi^  of  order- 
ing any  quantity  of  coal  not  exceed- 
ing IStOOO  tons  is  not  an  option  contract  in 
violation  of  Crim.  Code,  ft  180.  where  it  is  made  as  a 
modification  of  a  prior  disputed  contract,  with 
the  intention  of  limiting-  the  quantity  to  be  or- 
dered, without  rellevingr  the  purchaser  tropa  an 
obliKation  under  the  prior  agreement  to  pur- 
chase the  amount  required  in  a  certain  business. 

(October  11, 1895.) 

APPEAL  by  defeDdant  from  a  !judgment 
of  the  Appellate  Court,  Second  District, 
^rtirmiog  a  judgment  of  the  Circuit  Court  for 
De  Kalb  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  contract  price  of 
coal  alleged  to  have  been  sold  and  delivered  by 
plaintiff  to  defendant.     Reversed. 

Statement  by  Maf^i^der,  J.: 

This  is  an  action  of  assumpsit  brought  by 
uppellee  against  appellant.  The  declaration 
consists  of  the  common  counts  only.  The  bill 
of  particulars  is  an  account  for  coal  aggregat- 
ing $19,739.97,  at  the  price  per  ton  named  in 
the  contract  hereinafter  set  forth,  upon  which 
amount  are  credited  payments  and  freight 
-credits  aggregating  $10,485.61,  leaving  bal- 
ance, claimed  to  be  due,  of  $9,254.36.  The 
pleas  were  the  general  issue,  and  the  two  spe- 
■cial  pleas  of  set-off  hereinafter  set  out.  De- 
murrers were  Hied  to  the  two  special  pleas  and 
sustained  by  the  circuit  court.  The  defendant 
elected  to  stand  by  its  special  pleas.  A  jury 
was  then  waived  by  agreement,  and  the  cause 
was  submitted  to  the  court  for  trial  without  a 
jury.  The  findings  were  in  favor  of  the  plain- 
tiff,' and  judgment  was  rendered  in  its  behalf 
for  said  balance  of  $9,254.36.  The  appellate 
court  has  affirmed  the  judgment,  and  the  pres- 
ent appeal  is  prosecuted  from  such  judgment 
of  atfirmance. 

The  second  plea,  or  first  special  plea,  alleges 
that  plaintiff  is  indebted  to  defendant  for  dam- 
age because  of  its  neglect  and  refusal  to  de- 
liver to  defendant  coal,  according  to  the  con- 
tract of  plaintiff  with  defendant,  dated  August 
4,  1886,  in  words  and  figures  as  follows,  to 
wit: 

Polo,  111.  Aug.  4,  1886. 
Memorandum  of  contract  between  the  White- 
breast  Coal  Company,  by  S.  G.  Russell,  agent, 
and  Minnesota  Lumber  Company:  The  said 
Minnesota  Lumber  Company  agrees  to  buy  its 
requirements  of  anthracite  coal  for  season  of 

^NoTE.- As  to^iiridity  of  contract  for  purchasecif  Whereas,  a  dispute  has  arisen  between  the 
Indefinite  quantity,  see  note  to  Wells  v.  Alexandre  parties  to  the  withm  instrument,  it  being 
<N.  Y.)  16  L.  K.  A.  218.  I  claimed  by  the  Whitebreast  Coal  Company  that 
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1886-1887  (upon  condition  named  hereafter)  of 
said  Whitebreast  Coal  Company  which  is  to 
furnish  the  same  as  ordered  (best  quality  of 
Scranton  coal),  at  following  prices  f .  o.  b.  cars 
at  Milwaukee  or  Cbica&ro.  at  option  of  said  M. 
L.  Co.,  to  wit:  $4.35  per  ton  for  egg  and 
grate,  and  $4.60  for  stove  and  nut  up  to  No- 
vember 1,  after  which  time  said  prices  shall  be 
advanced  five  cents  i>er  ton  for  the  remaining 
term  of  this  cton tract.  Other  sizes  at  propor- 
tionate prices.  Payments  on  shipments  to  be 
settled  on  the  15th  of  each  month  following 
shipment,  in  a  sixty  day  acceptance  of  said  M. 
L.  Co.,  without  interest.  In  the  event  of  lower 
prices  than  (he  above  on  standard  anthracite 
coal  being  offered  said  M.  L.  Co.,  the  said 
Whitebreast  Coal  Company  agrees  either  to 
accept  such  lower  prices  on  balance  of  coal  not 
shipped  or  release  said  M.  L.  Co.  from  further 
liability  on  this  contract.  It  is  further  agreed 
that  the  prices  last  herein  made  shall  apply  to 
orders  up  to  January  1,  1887.  It  is  agreed 
that  this  contract  shall  be  binding  on  both 
parties,  provided  the  said  M.  L.  Co.  shall  con- 
firm the  same  by  telegraph  any  time  during 
this  or  the  following  day. 

Whitebreast  Coal  Co., 

By  8.  G.  Russell,  Sales  Agent. 

Minnesota  Lumber  Co. , 

By  Geo.   W.  Perkins,  Sec'y. 

That  defendant's  requirements  of  anthracite 
coal  for  the  season  between  the  dates  of  Aug- 
ust'5,  1886,  and  January  1, 1887,  were  25.000 
tons,  and  that  it  did  confirm  said  contract  by 
telegraph  during  the  day  following  the  mak- 
ing of  said  contract;  that,  in  pursuance  of  said 
contract,  it  did  order  a  large  quantity  of  said 
coal  to  be  shipped  in  cars  from  Milwaukee  and 
from  Chicago;  that  plaintiff  failed  and  neg- 
lected to  till  any  of  said  orders,  although  de- 
fendant avers  that  it  was  ready,  willing,  and 
able,  and  offered,  at  all  times,  to  fulfil  its 
part  of  the  contract,  whereby  damage  accrued 
to  defendant,  to  wit,  said  sum  of  $25,000;  that 
at  and  before  the  making  of  said  contract  de- 
fendant was  extensively  engaged  in  the  pur- 
chase, use,  and  sate  of  anthracite  coal  in  the 
ordinary  course  of  its  business,  and  that  its  re- 
quirements for  such  coal,  in  the  ordinary  course 
of  its  business,  for  the  season  of  1886  and  1887, 
were  a  very  large  amount,  to  wit,  the  amount 
of  50.000  tons,  all  of  which  was  well  known 
by  plaintiff. 

The  third  plea,  or  second  special  plea,  al- 
leges that  plaintiff  is  indebted  to  defendant- 
for  damage  because  of  the  neglect  and  refusal 
of  plaintiff  to  deliver  to  defendant  a  large 
quantity,  to  wit,  10,000  tons  of  coal,  according 
to  the  contract  of  plaintiff  with  defendant, 
which  contract,  dated  August  4,  1886,  and  the 
modification  thereof  dated  August  21,  1886, 
are  in  words  and  figures  as  follows,  to  wit: 
(Here  follows,  verbatim  et  literatim,  the  con- 
tract of  August  4,  1886,  as  the  same  is  above 
set  out  in  the  second  plea).  After  so  settinir' 
out  the  contract  of  August  4,  1886,  the  third 
plea  proceeds  to  give  the  modification  thereof 
as  made  on  August  21.  1886,  in  the  words  and 
figures  following,  to  wit: 
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the  said  instruineDt  does  not  coDstitute  a  valid 
engagement  upon  their  part  to  furnish  coal, 
which  claim  is  denied  by  the  said  Minnesota 
Lumber  Company: 

Now,  therefore,  in  order  to  arrive  at  an 
amicable  settlement  of  the  dispute  pending,  it 
is  mutually  agreed  by  the  said  Whitebreast 
Coal  Company  and  the  Minnesota  Lumber 
Company  that  the  said  a]le<;ed  contract  shall 
be  performed  upon  the  followi6f  conditions ' 
and  exceptions:  Coal  shall  be  billed  and  paid 
for  at  the  rate  of  $4.45  per  ton  for  egg  and 
crate  and  $4.70  for  stove  and  nut  and  So.  4. 
As  soon  as  convenient  hereafter,  each  of  the 
parties  hereto  shall  choose  an  arbitrator,  they 
to  choose  a  third,  which  three  arbitrators,  upon 
a  hearing  of  the  respective  claims  of  each  of 
the  parties,  shall  decide  whether  the  Minnesota 
Lumber  Company  is  entitled  to  its  coal  at  the 
prices  named  in  the  within  alleged  contract  of 
August  4.  In  case  of  un  affirmative  decibion 
of  this  question,  the  Whitebreast  Coal  Com- 
pany shall  rebate  to  said  Minnesota  Lumber 
Company  the  difference  l)elween  said  contract 
prices  and  the  amended  prices  mentioned 
herein;  in  case  of  a  negative  decision,  the  said 
amended  prices  shall  be  in  final  settlement  of 
the  coal.  It  la  agreed  that  the  coal  shall  be 
settled  for  in  sixty  days'  paper,  as  before  men- 
tioned, and  it  shall  also  be  decided  by  said 
arbitrators  whether  the  paper  shall  be  with  or 
without  interest.  It  is  agreed  that  this  arbi- 
tration shall  be  made  under  the  statute  of  the 
state  of  Illinois.  It  is  agreed  that  the  White- 
breast Coal  Companv  shall  pay  the  Minnesota 
Lumber  Company  the  difference  between  the 
prices  fixed  by  arbitration  and  the  cost  price 
upon  all  coal  ordered  by  the  Minnesota  Lum- 
ber Company  l)etween  August  4, 18H6.  and  the 
date  hereof.  It  is  also  agreed  that  the  Minne- 
sota Lumber  Company  shall  have  the  privilege, 
under  this  contract,  of  ordering  any  quantity 
of  coal  not  in  excess  of  12.000  tons,  which 
agreement  is  in  lieu  of  stipulation  for  require- 
ments,— this  amount  of  coal  ordered  between 
Auj^ust  4  and  date  not  to  exceed  200  tons.  It 
is  distinctly  understood  and  acreed  that  neither 
party  hereto  waives  any  oif  the  respective 
rights  heretofore  claimed. 

Polo.  111..  August  21,  1886. 

Minnesota  Lumber  Companv, 

By  Geo.  W.  Perkins,'  Sec. 
Whitebreast  Coal  Company, 
By  C.  K.  Pittman.  Gen.  Agt. 

The  plea  further  averred  that  the  sole  and 
only  cause  of  action  in  plaintiff's  declaration  is 
for  the  price  of  coal  delivered  in  part  per- 
formance of  sai,d  contract;  that  the  modifica- 
tion dated  August  21.  1886,  was  made  and  as- 
sented to  by  defendant  at  the  request  of 
plaintiff,  and  for  the  purpose  of  limitmg  and 
restricting  defendant  to  the  amount  of  12.000 
tons  of  coal  which  it  should  have,  and  had,  the 
right  to  purchase  under  said  contract,  as 
amended,  for  the  season  of  1886  and  1887;  that 
plaintiff,  after  having  delivered  a  small  por- 
tion of  the  coal  contracted  to  be  delivered  by 
said  contract,  to  wit,  2,000  tons,  neglected  and 
refused  to  ship  and  deliver  to  defendant  the 
balance  of  said  12,0C  0  tons  upon  the  order  and 
request  of  defendant,  although  defendant  was 
at  all  times  ready,  willing,  and  able  to,  and 
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did,  keep  and  perform  the  terms  of  said  con- 
tract on  its  part;  that  it  did  at  divers  times  re- 
quest plaintiff  tc  deliver  the  balance  of  said 
12,000  tons  according  to  said  contract,  which 
plaintiff  neglected  and  refused  to  do,  whereby 
damage  accrued  to  defendant,  to  wit,  said  sum 
of  $2o,000;  that  at  and  before  the  making  of 
said  contracts  defendant  was  extensively  en- 
gaged in  the  purchase,  use,  and  sale  of  anthra- 
cite coal  in  the  ordinary  course  of  its  business, 
and  that  its  requirements  for  such  coal  in  the 
ordinary  course  of  its  business  for  the  season  of 
1886  and  1887  were  a  very  large  amount,  to 
wit,  the  amount  of  50,000  tons,  all  of  which 
was  well  known  by  plaintiff  at  the  time  of 
making  said  contracts. 

Both  pleas  tender  set-off  of  the  alleged  dam- 
ages, and  pray  judgment. 

Messrs.  John  P.  Wilson  and  Carnes  &• 
Dunton,  for  appellant: 

The  word  "requirements"  is  not  uncertain- 
and  ambiguous  in  the  light  of  the  knowledge 
that  the  parties  had  at  the  time  of  the  making 
of  the  contract. 

National  Fvrniture  Co,  v.  Keystone  Mftj.  Co. 
110  111.  427;  Smith  v.  Morse,  20  La.  Ann.  220. 

When  the  meanine  used  in  a  contract  is- 
doubtful  or  susceptible  of  two  senses,  that  is  to- 
be  adopted  which  would  give  effect  to  the  in 
tent,  as  a  legal  contract,  rather  than  that  which 
would  render  it  inoperative. 

Thrall  v.  Newell,  19  Vt.  202,  47  Am.  Dec. 
682;  Chitty,  Contr.  79,  80;  Etans  v.  ikinders^ 
8  Port.  (Ala.)  497,  33  Am.  Dec.  297;  CHtttn- 
den  V.  French,  21  111.  598. 

If  this  contract  should  be  construed  to  give 
appellant  an  option  as  to  whether  it  should 
order  any  coal  or  not,  even  then  it  was  not  a 
gambling  contract,  and  was  not  within  the 
prohibition  of  the  statute. 

Castner  v.  Walrod,  88  111.  178.  25  Am.  Rep. 
869;  Hainiltonv.  State,  102111.  367;  People  y. 
Hoffman,  97  III.  284;  Cruse  v.  Aden,  127  111. 
289,  3  L.  R.  A.  327;  Perry  County  v.  Jefferson 
County,  ^A.l\\.  214. 

If  the  court  should  be  of  the  opinion  that  the 
modification  brought  the  contract  within  the 
prohibition  of  our  criminal  law,  then  this 
modification  should  be  rejected  entirely,  and' 
the  rights  of  the  parties  should  be  determined 
under  the  Russell  contract  as  plead  in  the  first 
plea  of  set-off. 

8  Am.  &  En^.  Enc.  Law,  p.  860;  Manphis 
V.  Broicn,  87  Ul  S.  20  Wall.  289,  22  L.  cd.  264; 
Bishop,  Contr.  §^  770. 

The  disability  of  the  plaintiff  to  recover 
grows  out  of  the  fact  that  its  cause  of  action 
arises  out  of  an  illegal  transaction.  The 
ground  upon  which  courts  refuse  to  enforce 
rights  arising  out  of  an  illegal  transaction  is 
one  of  public  policy  and  as  affecting  the  public 
interest,  which  policy  or  principles  is  not  af- 
fected bv  the  order  of  the  proof. 

Greenhood,  Pub.  Pol.  Rule  143,  p.  126;. 
Blythe  v.  Loceinggood,  2  Ired.  L.  20.  87  Am. 
Dec.  402;  Kirkpatriek  v.  Clark,  132  111.  342, 
8  L.  R.  A.  511;  Harrison  v.  Hatcher,  44  Ga. 
688;  Broom,  Lecral  Maxims,  702;  Miller  v. 
Marckle,  21  III.  152;  Smith  v.  Huhbs,  10  Me.  71: 
Winston  v.  McFarland,  22  111.  38;  Dunaicay 
v.  Robertson,  95  III  419;  Tyler  v.  Tyler,  126- 
111.  525;  Samuels  v.  Oliver,  130  111.  73;  Foss  v. 
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Cummings,  149  III.  854;  Lewis  y.  Headley,  36 
111.  488,  87  Am.  Dec.  227;  Shaffner  v.  Pinch- 
back,  138  111.  410;  Goodrich  v.  Tenney,  144111. 
422.  19  L.  R.  A.  871;  McBlair  v.  Qibbea,  58  U. 
S.  17  How.  282,  15  L.  ed.  182;  Corcoran  v. 
Lehigh  &  F.  Coal  Co.  138  111.  890. 

If  the  coDtract  of  August  21  was  a  gambliDg 
contract  prohibited  by  the  statute,  appellee 
was  not  entiiled  to  recover  for  coal  delivered 
to  appellant  in  execution  of  the  performance 
of  said  contract. 

St.  Louis,  J,  d  C.  R.  Co,  v.  Mathers,  71  111. 
592,  22  Am.  Rep.  122,  104  111.  257;  Henderson 
V.  Palmer.  71' 111.  579,  22  Am.  Rep.  117;  Ten- 
ixeyy.  Foote,  95  III.  99,  4  111.  App.  594:  FtsJier 
V.  BHdges,  3  El.  &  Bl.  642;  Buck  v.  Albee,  26 
Vt.  184,  62  Am.  Dec.  564;  Metcalf,  Contr. 
pp.  268-267;  Webster  v.  Sturges,  7  111.  App. 
560;  Barton  v.  Port  Jackson  db  U.  F,  PI.  Road 
Co.  17  Barb.  897;  Armstrong  v.  Toler,  24  U. 
IS.  11  Wheat.  258,  6  L.  ed.  488;  Samuels  v. 
Oliver,  supra;  Nash  v.  Monheimer,  20  111.  215; 
Jermie  v.  Bigelow,  66  111.  452,  16  Am.  Rep. 
597;  Skeels  v.  Phillips,  54  111.  809;  Utcis  v. 
Headley,  supra;  Craft  v.  MeConovghy,  79  111. 
346,  22  Am.  Rep.  171;  More  v.  Bennett,  140 
111.  69,  15  L.  R.  A.  861;  GilUtt  v.  Logan 
County  Supers.  67  III.  256;  Arter  v.  Byington, 
44  111.  468;  Liness  v.  Hesing,  44  III.  118,  92 
Am.  Dec.  158;  Norihrup  v.  Phillips,  99  III. 
449:  Shaffner  v.  Piuchback,  138  111.  410;  Penn 
V.  Bornman,  102  111.  523;  Workingmen's  Bkg. 
Co.  V.  Rautenberg,  103  III.  462.  42  Am.  Rep. 
26:  Compton  v.  Bunker  Hill  Bank,  96  III.  807, 
86  Am.  Rep.  147;  Neustadt  v.  Hall,  58  111. 
172:  Tyler  v.  Tyler,  126  111.  525;  C<yrcoran  v. 
Uhigh  <fc  F.  Coal  Co.  188  111.  890. 

The  contention  that  appellee  was  not  in  pari 
delicto,  and  was  therefore  entitled  to  recover, 
is  not  well  taken. 

Pearce  v.  Foote,  113  III.  229.  55  Am.  Rep. 
414;  Thomas  v.  Richmond,  79  U.  8.  12  Wall. 
849,  20  L.  ed.  453;  Baehr  v.  Wolf,  59  111.  470; 
White  V.  Franklin  Bank,  22  Pick.  181. 

The  contention  that  appellee  is  entitled  to 
recover  on  the  ground  that  the  contract  is  only 
malum  prohibitum  is  not  well  taken. 

Penn  v.  Bornman,  supra;  Workingmen's 
Bkg.  Co.  V.  Rautenberg,  108  111.  460,  42  Am. 
Rep.  26;  Corcoran  v.  Lehigh  <t-  F.  Coal  Co. 
supra;  Brotcn  v.  Tarkington,  70  U.  S.  3  Wall. 
377,  18  L.  ed.  255;  Davidson  v.  Lanier,  71  U. 
S.  4  Wall.  447.  18  L.  ed.  377. 

Mr.  William  McNett,  for  appellee: 

The  use  of  the  word  "requirements,"  taken 
in  connection  with  the  context,  amounts  to 
what  the  law  denominates  a  patent  ambi^^uity 
in  the  contract,  and  so  cannot  be  helped,  either 
by  averment  or  extrinsic  evidence. 

Palmer  v.  Albee.  50  Iowa,  429:  1  Greenl,  Ev. 
§§  287,  288.  297.  300;  Bishop,  Contr.  §§  316, 
874.  376,  377,  390,  and  cases  cited  in  notes; 
Colcord  V.  Alexander,  67  111.  581;  Dent  v. 
North  American  S.  S.  Co.  49  N.  Y.  390;2Tay. 
lor,  Ev.  Blackstone's  ed.  §i§  1194,  1213;  Parker 
V.  Pettit,  48  N.  J.  L.  512;  Schreiber  v.  Butler, 
84  Ind.  576;  American  Emigrant  Co.  v.  Clark, 
62  Iowa,  182;  Qrier  v.  Puterbaugh,  108  III.  602; 
National  Furnace  Co.  v.  Keystone  Mfg.  Co.  110 
III.  427;  Smith  v.  Morse,  20  La.  Ann.  220. 

There  is  no  mutuality  in  this  contract. 

Bailey  v.  Austrian,  19  Minn.  535;  Campbell 
V.  Lambert,  86  La.  Ann.  85,  51  Am.  Rep.  1; 
81  L.  R.  A. 


Corbitt  V.  Sfilem  Gaslight  Co.  6  Or.  405,  25 
Am.  Rep.  541;  Cooke  v.  Oxley,  8  T.  R.  658; 
Houston  dt  T.  C.  R.  Co.  v.  Mitc/ieU,  38  Tex.  85. 

The  contract  is  directly  within  the  grasp  of 
section  180  of  the  Criminal  Code,  which  de- 
fines what  contracts  will  be  considered  "op- 
tion" contracts  in  this  state,  and  proceeds  to 
condemn  them. 

Schneider  v.  Turner,  130  111.  28.  6  L.  R.  A. 
164:  Osgftod  v.  Bauder,  75  Iowa,  550,  1  L.  R. 
A.  655;  Corcoran  v.  Lehigh  dc  F.  Coal  Co.  138 
III.  390;  White  v.  Barber,  123  U.  S.  893,  31  L. 
ed.  243;  Pixley  v.  Boynton,  79  111.  851:  Pearre 
V.  Foott,  118  111.  228,  55  Am.  Rep.  414:  Ten- 
ney  v.  Foote,  4  111.  App.  594;  Miller  v.  Bendty, 
20  111.  App.  528;  Webster  v.  Sturges,  7  111.  App. 
560;  Wolcott  v.  Heath,  78  111.  433;  lackering  v. 
Cease,  79  III.  828;  Lyon  v.  Culbertson,  88  III. 
38.  25  Am.  Rep.  349;  Gilbert  v,  Gaugar,  8 
Biss.  214. 

As  the  appellee  made  out  its  case  without 
any  reliance  upon  the  illegal  agreement,  it  is 
not  affected  thereby,  and  may  recover. 

Bradley  v.  King,  44  111.  839;  Armstrong  v. 
American  Exrh.  Nat.  Bank,  133  U.  S.  433.  83 
L.  ed.  747;  Congress  dt  E.  Spring  Co.  v.  Knoirl- 
ton,  108  U.  S.  49,  26  L.  ed.  847:  Brof^ks  v. 
Martin,  69  U.  S.  2  Wall.  70,  17  L.  ed.  732; 
Planters*  Bank  y.  Union  Bank,  83  U.  S.  16 
Wall.  483,  21  L.  ed.  473;  Manchester  d'  L.  R. 
Co.  V.  Concord  R.  Co.  66  N.  H.  100.  9  L.  R.  A. 
689,  Sinters.  Com.  Rep.  319;  Armstrong  v.  To- 
Ur,  24  U.  8.  11  Wheat.  258,  6  L.  ed.  468;  Mc- 
Rlair  v.  Gibbes,  58  U.  S.  17  How.  232.  15  L, 
ed.  182;  Woodworth  v.  Bennett,  43  N.  Y.  273, 
8  Am.  Rep.  700;  Holt  v.  Green,  73  Pa.  198. 13 
Am.  Rep.  737:  Welch  v.  Wesson,  6  Gray,  505; 
WrinJit  V.  Pipe  Line  Co.  101  Pa.  204,  47  Am. 
Rep.  701;  Swan  v.  Scott,  11  Serg  &  R.  155; 
Thmnas  v.  Brady,  10  Pa.  164;  Scott  v.  Duffy, 
14  Pa.  18:  2  Benjamin,  Sales.  3d  Eng.  ed.  4lh 
Am.  ed.  p.  681,  §788,  note  2. 

As  the  appellee  was  not  in  pari  delicto  with 
the  appellant  in  respect  to  the  illegal  contract, 
it  may  for  this  reason  recover. 

Baehr  y.  Wolf,  59  111.  470;  Herrick  v.  Lynch, 
150  111.  283;  Henderson  v.  Pahner,  71  III.  579, 
22  Am.  Rep.  117;  Du:>ight  v.  Palmer,  74  III. 
295;  Mosher  v.  Guffln,  51  III.  184, 99  Am.  Dec. 
541;  Manchester  cfe  L.  R.  Co.  v.  Concord  R.  Co. 
66  N.  II.  100,  9  L.  R.  A.  689,  3  Inters.  Com. 
Rep.  819;  White  v.  Franklin  Bank,  22  Pick. 
181;  Atlas  Bank  v.  Nahant  Bank,  8  Met.  oHl; 
Welch  v.  Wesson,  6  Gray,  505:  Vtica  Inn.  Co. 
V.  Scott,  19  Johns.  1;  Utica  Ins.  Co.  v.  Kip,  8 
Cow.  20:  Utica  Ins.  Co.  v.  Cadirell,  3  Wend. 
29ri;  Utira  Ins.  Co.  v.  Bloodgood,  4  Wend.  662; 
Pratt  V.  Short,  79  N.  Y.  437,  35  Am.  Rep. 
531;  1  Pom.  Eq.  Jur.  ^  408,  and  notes:  2  Pom. 
Eq.  Jur.  ii  462.  note  2. 

The  courts  make  a  distinction  between  con- 
tracts malum  prohibitum  and  malum  in  se, 
granting  relief  where  money  or  property  has 
been  parted  with  under  the  former,  and  deny- 
ing relief  where  money  or  property  has  been 
parted  with  under  the  latter  class. 

Schneider  v.  Turner,  180  III.  28.  6  L.  R.  A. 
164;  Lowell  v.  Ronton  cfc  L.  R.  Corp.  23  Pick. 
24,  34  Am.  Dec.  33;  White  v.  Franklin  Bank, 
and  Utica.  Ins.  Co.  v.  Kip,  supra;  2  Pom.  Eq. 
Jur.  §  942,  note  2,  p.  462;  Manchester  d-  Z.  R. 
Co.  V.  Concord  R.  Co.  supra;  2  Mora  wet  z.  Priv. 
Corp.  §  721,  note  1;  Herrick  v.  Lynch,  supra. 
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Mr.  William  Barge,  also  for  appellee: 

The  contract  in  the  second  plea  is  uncertain, 
and  is  not  aided,  in  this  respect,  by  any  aver- 
ment in  that  plea.  It  is  therefore  void  for 
uncertainly. 

Brown  v.  Berry,  47  111.  175;  Bouvier,  Law 
Diet.;  DoyU  v.  Teas,  5  111.  202;  QHfflth  v. 
Furry,  30  111.  251,  83  Am.  Dec.  186;  2  Wbart. 
Ev.  S  957. 

Extrinsic  evidence  is  not  admissible  to  re- 
move a  patent  ambiguity,  and  the  instrument 
is  inoperative  and  void. 

1  Am.  &  Eng.  Enc.  Law,  p.  529. 

The  agreement  in  the  second  plea  does  not 
bind  appellant  to  require  any  coal,  and  is  there- 
fore void  for  want  of  mutuality. 

Bailey  V.  Avstriaii,  19  Minn.  535;  National 
Furnace  Co.  v.  Keystone  Mfg.  Co.  110  111.  427; 
Campbell  v.  Lambert,  36  La.  Ann.  35,  51  Am. 
Rep.  1;  1  Parsons,  Contr.  3d  ed.  374;  McKin- 
ley  V.  Watkins,  13  111.  140:  1  Addison,  Contr. 
3Iorgan's  ed.  p.  439,  §  300;  Hopkins  v.  Prescott, 
4  C.  B.  578. 

The  contract  set  up  in  the  third  plea  is  in 
violation  of  g  130,  chap.  38,  111.  Rev.  Stat.,  and 
the  demurrer  was  correctly  sustained  to  it  for 
that  reason. 

Schneider  v.  Turner,  130  111.  28,  6  L.  R.  A. 
164;  White  v.  Barber,  123  U.  S.  392,  31  L.  ed. 
243;  Osyooil  v.  Bander,  75  Iowa.  550,  1  L.  R. 
A.  655 ;  Webster  v.  Sturges,  7  111.  App.  560; 
Wolcott  V.  Heath,  78  111.  433;  Pickenng  v. 
Cease,  79  111.  328;  Pixley  v.  Boynton,  Id.  351; 
MiUer^y,  Bensley,  20  111.  App.  528:  Teriney  v. 
Foote,  4  111.  App.  594;  Pearce  v.  Foote,  113  111. 
228;  Lyon  v.  CuUm-tson,  83  111.  33,  25  Am. 
Rep.  349;  Gilbert  v.  Gaugar,  8  Biss.  214. 

Appellee  was  entitled  to  the  reasonable  value 
of  the  coal  delivered  to  appellant. 

Sxcan  V.  Scott,  11  Serg.  &  R.  155;  Thomas 
v.  Brady,  10  Pa.  164;  Scott  v.  Ihiffy,  14  Pa. 
18;  2  Benjamin,  Sales,  3d  Eng.  ed.  4lh  Am. 
ed.  p.  681,  ^  788,  note,  2;  Armstrong  v.  Amer- 
ican Exch.  Nat.  Bank,  138  U.  S.  434,  33  L.' 
ed.  747;  Welch  v.  W^esBon,  6  Gray,  505;  Man- 
chester iSt  L.  R.  Co.  V.  Concord  H.  Co.  66  N. 
H.  100,  9  L.  R.  A.  689.  3  Inters.  Com.  Rep. 
319. 

Courts  will  not  give  effect  to  illegal  agree- 
ments. 

Montefiori  v.  Montefiori,  1  W.  Bl.  363. 

The  test  is  whether  the  case  or  defense  is 
made  out  through  the  aid  of  the  illegal  con- 
tract.    If  so,  it  must  fail. 

Taylor  v.  Chester,  L,  R.  4  Q.  B.  309;  2  Ben- 
jamin, Sales,  3d  Eng.  ed.  4th  Am.  ed.  §  788, 
p.  681;  Gilliam  v.  Broirn,  43  Miss.  641;  Roby 
V.  West,  4  N.  H.  290,  17  Am.  Dec.  423;  Welch 
v.  Wesson,  6  Gray,  505;  Phalen  v.  Clark,  19 
Conn.  421;  Manchester  <St  L.  R.  Co.  v.  Concord 
R.  Co.  supra;  WoodiDorth  v.  Bennett,  48  N.  Y. 
275,  3  Am.  Rep.  706;  Armstrong  v.  American 
Exch.  Nat.  Bank,  133  U.  S.  433,  33  L.  ed.  747; 
Den,  Roberts,  v.  Roberts,  2  Barn.  &  Aid.  367; 
Sican  V.  Scott,  11  Serg.  &  R.  155;  Thomas  v. 
Brady,  10  Pa.  164;  Scott  v.  Duffy,  14  Pa.  18; 
Columbia  Bank  <fe  B.  Co.  v.  Haldeman,  7 
Watts  &.  S.  233,  42  Am.  Dec.  229;  Holt  v. 
Green,  73  Pa.  198,  18  Am.  Rep.  737;  Wright 
V.  PijK  Line  Co.  101  Pa.  204,  47  Am.  Rep.  701 ; 
Northampton  County's  Appeal,  30  Pa.  305; 
Cooley,  Torts,  p.  156,  note. 

There  is  "a  good  consideration  for  the  con- 
'  L.  R.  A. 


tract  in  suit  before  reaching  back  to  the  al- 
leged illegal  transaction." 

Armstrong  v.  American  Exch.  Nat.  Bank, 
133  U.  S.  484,  33  L.  ed.  747;  Hewitt  v.  Dement, 
57  III.  500;  Baehr  v.  Wolf,  59  111.  470;  1 
Story,  Eq.  Jur.  ^  300;  Manchester  <fe  L.  R.  Co. 
V.  Concord  R.  Co.  66  N.  H.  100,  9  L.  R.  A. 
689,  3  Inters.  Com.  Rep.  319;  1  Pom.  Eq.  Jur. 
^  408;  Smith  v.  Bromley,  2  Dougl.  696,  note; 
Osborne  v.  Willia?ns,  18  Ves.  Jr.  379;  Bosan- 
qitett  V.  Dashwood,  Cas.  t.  Tall?.  37;  Eari 
Chesterfields.  Janssen,  2  Ves.  Sr.  156. 

Since  the  parties  in  the  case  at  bar  are  not 
in  pari  delicto,  a  recovery  is  permissible  to  the 
plaintiff  for  the  value  of  the  coal  delivered. 

Keith  V.  Buck,  16  111.  App.  121;  Tracy  v. 
Talmage,  14  K  Y.  162,  67  Am.  Dec.  182;  2 
Pom.  Eq.  Jur.  p.  462,  note;  2  Cbittv,  Contr. 
nth  Am.  ed.'  498.  499,  944,  976;  LoweU  v. 
Boston  &  L.  R.  Corp.  23  Pick.  24,  34  Am. 
Dec.  83;  White  v.  Franklin  Bank,  22  Pick. 
181;  Utica  Ins.  Co.  v.  Kip,  8  Cow.  20;  Manches- 
ter <fe  L.  R.  Co.  V.  Concord  R.  Co.  supra;  2 
Benjamin,  Sales,  3d  Eng.ed.  4th  Am.ed.  §  787; 
Taylor  v.  Bowers,  L.  R.  1  Q.  B.  Div.  291;  Con- 
gress &  E.  Spring  Co.  v.  Knowlton,  130  U.  S.  49, 
26  L.  ed.  347;  2  Greenl.  Ev.  §  111;  2  Addison, 
Contr.  §  141  ;  2  Story,  Contr.  ^  617;  U^t^ry 
V.  Bonrdieu,  2  Dougl.  468;  2  Morawetz,  Priv. 
Corp.  SS  670,  678,  674,  721,  note  1,  722; 
0^)ome  V.  Williams,  18  Ves.  Jr.  379;  Reynell 
V.  Sprye,  8  Hare,  222,  1  De  G.  M.  &  G.  660; 
Lacaumide  v.  White,  7  T.  R.  585;  Lea  v.  Cas- 
sen,  61  Ala.  312;  Block  v.  Darling,  140  U.  S. 
234,  35  L.  ed.  476. 

Mag^uder,  J.,  delivered  the  opinion  of 
the  court: 

The  first  point  discussed  by  counsel  on  both 
.sides  is  whether  the  trial  court  erred  in  sus- 
taining the  demurrer  to  the  second  plea,  which 
sets  up  the  contract  of  August  4,  1886.  It  is 
insisted  by  appellee  that  the  demurrer  to  that 
plea  was  properly  sustained  upon  the  alleged 
ground  that  the  contract  of  August  4  was 
void  for  imcertainty  and  for  want  of  mu- 
tuality. 

After  a  careful  consideration  of  the  terms  of 
the  contract,  we  do  not  think  that  it  can  be 
regarded  as  void  for  the  reasons  stated. 

It  is  said  by  counsel  for  appellee  that  the 
amount  or  quantity  of  appellant's  "require- 
ments" of  anthracite  coal  for  the  season  of 
1886-1887  is  not  fixed  by  the  contract,  and 
that,  for  this  reason,  it  is  wanting  in  certainty; 
and  that  the  contract  does  not  bind  appellant 
to  "require"  any  coal,  and  for  this  reason  is 
wanting  in  mutuality. 

Contracts  should  be  construed  in  the  light  of 
the  circumstances  surrounding  the  parties,  and 
of  the  objects  which  they  evidently  had  in 
view.  The  circumstances,  which  both  parties 
had  in  view  at  the  time  of  making  the  contract 
may  be  referred  to  for  the  purpose  of  determin- 
ing the  meaning  of  doubtful  expressions. 
Courts  will  seek  to  discover  and  give  effect  to 
the  intention  of  the  parties,  so  that  perform- 
ance of  the  contract  may  be  enforced  accord- 
ing to  the  sense  in  which  they  mutually  un- 
derstood it  at  the  time  it  was  made;  and 
greater  regard  is  to  be  had  to  their  clear  intent 
than  to  any  particular  words  which  they  mav 
have  used  to  express  it.     Doyle  v.  Teas',  5  111. 
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202;  T&rrence  v.  SJiedd,  156  111.  194.  The 
parties  representing  the  companies  who  en- 
tered into  the  contract  of  August  4,  1886,  were 
practical  business  men.  The  word  "require- 
ments/' as  used  by  them,  evidently  meant  the 
amount  or  quantity  of  coal  which  appellant 
would  need  in  its  business  for  the  specified 
season.  Appellant  agreed  to  buy  such  anthra- 
cite coal  as  it  should  need  in  its  business  for 
the  season  of  1886-1887,  of  appellee  at  a  cer- 
tain price  per  ton,  and  appellee  agreed  to  fur 
nish  said  amount  of  coal,  free  on  board  the 
cars  at  Chicago  or  Milwaukee,  at  said  price 
per  ton,  as  it  should  be  ordered  by  appellant 
during  said  season. 

The  plea  avers  that  defendant  was  engaged 
in  the  purchase,  use.  and  sale  of  coal  in  its 
business,  and  that  its  requirements  therein  for 
that  season  were  very  large,  and  that  such  fact 
was  well  known  to  the  plalntiflF.  The  parties 
will  be  presumed  to  have  contracted  with  ref- 
erence to  the  knowledge  which  they  then  had 
upon  that  subject,  and  upon  the  supposition 
that  appellant  would  need  the  same  quantity  of 
coal  which  it  had  theretofore  been  in  the  habit 
of  using.  The  word,  * 'requirements,"  evi- 
dently has  the  same  meaning  as  the  word, 
"needs."  The  amount  of  coal  which  was 
"required"  for  the  business  of  that  season  was 
the  amount  of  cdal  which  was  "needed"  in  the 
business  of  that  season. 

If  the  word,  "requirements,"  as  here  used, 
is  so  interpreted  as  to  mean  that  appellee  was 
only  to  furnish  such  coal  as  appellant  should 
require  it  to  furnish,  then  it  might  be  said  that 
appellant  was  not  bound  to  require  any  coal 
unless  it  chose,  and  that  therefore  there  was  a 
want  of  mutuality  in  the  contract.  But  the 
rule  is  that  where  the  terms  of  a  contract  are 
susceptible  of  two  significations,  that  will  be 
adopted  which  gives  some  operation  to  the 
contract,  rather  than  that  which  renders  it  in- 
operative. Thrall  v.  Newell,  19  Vt.  202,  47  Am. 
Dec.  682:  Evans  v.  Sanders,  8  Port.  (Ala.) 497, 
33  Am.  Dec.  297.  A  contract  should  be  con- 
strued in  such  a  way  as  to  make  the  obligations 
imposed  by  its  terms  mutually  binding  upon 
the  parties,  unless  such  construction  is  wholly 
negatived  by  the  language  used.  Torrence  v. 
SJtedd,  supra.  It  cannot  be  said  that  appellant 
was  not  bound  by  the  contract.  It  had  no 
right  to  purchase  coal  elsewhere  for  use  in  its 
business,  unless,  in  case  of  a  decline  in  the 
price,  appellee  should  conclude  to  release  it 
from  further  liability. 

A  contract  somewhat  similar  to  the  one  now 
under  consideration  came  before  this  court  for 
construction  in  National  Fvrnare  Co.  v.  Key- 
stone Mfg.  Co.  110  111.  427.  The  following 
language  there  used  is,  with  appropriate 
changes,  applicable  to  the  present  case:  "We 
do  not  regard  the  contract  void  on  the  ground 
stated.  It  is  true  that  appellee  was  only  bound 
by  the  contract  to  accept  of  appellant  the 
amount  of  iron  it  needed  for  use  in  its  busi- 
ness; but  a  reasonable  construction  must  be 
placed  upon  this  part  of  the  contract,  in  view 
of  the  situation  of  the  parties.  Appellee  was 
engaged  in  a  large  manufacturing  business, 
necessarily  using  a  large  quantity  of  iron  in  the 
transaction  of  its  business.  It  is  not  to  he  pre- 
sumed that  appellee  would  close  its  business 
and  need  no  iron,  but,  on  the  contrary,  the 
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reasonable  presumption  would  be  that  the 
business  would  be  continued,  and  appellee 
would  necessarily  need  the  quantity  of  iron 
which  it  had  been  in  the  habit  of  using  during 
previous  years.  It  cannot  be  said  that  appel- 
lee was  not  bound  by  the  contract.  It  had  no 
right  to  purchase  iron  elsewhere  for  use  in  its 
business.  If  it  had  done  so,  appellant  mig^t 
have  maintained  an  action  for  a  breach  of  the 
contract.  It  was  bound  by  the  contract  to 
lake  of  appellant,  at  the  price  named,  its  entire 
supply  of  iron  for  the  year,— that  is,  such  a 
quantity  of  iron,  in  view  of  the  situation  and 
business  of  appellee,  as  was  reasonably  required 
and  necessary  in  its  manufacturing  business. 
Such  contracts  are  not  unusual.  A  foundry 
may  purchase  its  supply  of  coal  for  the  season, 
of  the  coal  dealer.  A  hotel  may  do  the  same. 
A  city,  for  the  use  of  the  public  schools,  may 
engage  its  supply  of  coal  for  the  winter,  at  a 
specified  price.  Such  contracts  are  not  un- 
common, and  we  have  never  understood  that 
they  were  void.  Smith  v.  Morse,  20  La.  Ann. 
220,  is  a  case  in  point.  In  this  case  Smith 
agreed  to  furnish  Morse  all  the  ice  he  might 
require  for  the  use  of  his  hotel  for  five  years, 
at  a  certain  price.  Smith  undertook  to  avoid 
the  contract  on  the  ground  that  Morse  was 
not  bound,  but  the  court  held  the  contract 
valid  and  binding  on  both  parties." 

For  the  reasons  stated,  we  are  inclined  to 
think  that  the  demurrer  to  the  second  plea 
should  have  been  overruled. 

The  second  point  discussed  by  coun.sel  Is, 
whether  or  not  the  contract  of  August  4, 1886,  as 
changed  by  the  modification  of  August  21, 1886. 
is  in  violation  of  §  130  of  the  Criminal  Code  of 
this  state.  That  section  provides,  that  "who- 
ever contracts  to  have  or  give  to  himself  or 
another  the  option  to  sell  of  buy,  at  a  future 
time,  any  grain  or  other  commodity,  stock  of 
any  railroad  or  other  compan}',  or  gold,  .  .  . 
shall  be  fined,  .  .  .  and  all  contracts 
made  in  violation  of  this  section  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void." 
(1  Starr  &  C.  Stat.  p.  791.)  It  is  claimed  by 
appellee,  that  the  demurrer  to  the  third  plea 
was  properly  sustained  upon  the  alleged 
ground  that  the  modified  contract  of  August 
21,  1886,  as  therein  set  out,  is  void  as  beiuip^  a 
contract  for  an  "option"  within  the  meanmg 
of  §  130. 

The  modification  of  August  21, 1886,  con- 
tains the  following  provision,  to  wit:  It  is 
also  agreed  that  the  Minnesota  Lumber  Com- 
pany shall  have  the  privilege  under  this  con- 
tract of  ordering  any  quantity  of  coal  not  in 
excess  of  12,000  tons,  which  agreement  is  in 
lieu  of  stipulation  for  requirements." 

If  this  provision  stood  alone,  it  might  be 
said,  with  some  plausibility,  that  it  was  a 
mere  contract  for  the  option  to  buy  coal  at  a 
future  time,  and  that,  so,  it  came  within  the 
meaning  of  §  130.  But  the  provision  must  be 
construed  in  connection  with  the  rest  of  the 
agreement  of  August  4,  as  modified  by  the 
amendment  of  August  21.  Language  used  in 
a  contract  should  be  so  construed  as  to  give  ef- 
fect to  the  instrument  as  a  legal  agreement. 
Thrnll  v.  Neicell,  siipra.  The  intention  of  the 
parties,  which  courts  will  seek  to  discover  in 
giving  construction  to  a  contract,  is  to  be 
gathered,    not   from     particular    words   and 
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phrases,  but  from  the  whole  context  of  the 
airreement.  The  supplemental  contract  of 
August  21  was  entered  into  for  the  purpose  of 
settling  a  dispute  which  had  arisen  as  to  the 
validity  of  the  contract  of  August  4.  It  was 
not  designed  to  supersede  the  latter  contract, 
but  to  modify  it.  It  recites  upon  its  face  "that 
the  said  alleged  contract  shall  be  performed 
upon  the  following  conditions  and  exceptions." 
It  made  two  changes.  In  the  first  place,  it 
increased  the  price  of  the  coal  10  cents  per  ton 
over  the  price  named  in  the  old  agreement.  It 
provided,  that  the  coal  should  t)e  billed  and 
paid  for  at  this  increased  price,  leaving  it  to  be 
determined  by  arbitration  whether  appellee 
should  retain  the  benefit  of  such  advanced 
price,  or  should  refund  the  same  to  appellant. 
In  the  second  place,  it  limited  the  amount  of 
coal  which  appellant  was  entitled  to  order  to 
12, 000  tons,  ^y  the  original  agreement,  ap- 
j)ellant  was  entitled  to  order  alt  the  coal  which 
was  required  or  needed  in  its  business  for  the 
season  named;  by  the  modified  contract,  appel- 
lant was  restricted  to  the  privilege  of  ordering 
12,000  tons.  It  was  not  the  intention  here  to 
contract  for  the  mere  option  or  privilege  of 
buying  coal  at  a  future  time,  but  simply  to 
limit  the  quintity  to  be  bought.  As,  by  the 
original  contract,  appellant  had  agreed  to  buy 
and  appellee  had  agreed  to  sell  and  deliver,  as 
ordered,  all  the  coal  which  would  be  needed 
in  the  business  for  the  season,  so,  by  the  modi- 
fication, appellant  agreed  to  buy  and  appellee 
agreed  to  sell  and  deliver,  as  ordered,  an 
amount  of  coalnot  to  exceed  18,000  tons.  The 
supplemental  contract  was  not  intended  to  re- 
lieve appellant  from  its  obligations  under  the 
original  contract,  but  simply  to  limit  its  rights 
thereunder;  it  was  not  intended  to  be  an  option 
contract,  as  it  was  not  optional  with  defendant 
whether  it  should  or  should  not  perform  the 
contract  of  August  4. 

In  Pcarce  v.  t'mte,  113  111.  228,  we  said  (p. 
234):  "The  true  idea  of  an  option  is  what  are 
called,  in  the  peculiar  language  of  the  dealers, 
'puts'  and  'calls.*  A  'put'  is  defined  to  be 
the  'privilege  of  delivering  or  not  delivering* 
the  thing  sold,  and  a  'call'  is  defined  to  be  the 
•privilege  of  calling  for  or  not  calling  for'  the 
things  bought.  'Optional  contracts^'  in  this 
sense,  are  usually  settled  by  adjusting  market 
values,  as  the  party  having  the  'option'  may 
elect.  It  is  simply  a  mode  adopted  for  specu- 
lating in  differences  in  market  values  of  grain 
or  other  commodities.  It  must  have  been  in 
this  sense  the  term  'option*  is  used  in  the  stat- 
ute. Such  a  contract  is  obviously  fictitious, 
having  none  of  the  elements  of  good  faith,  as 
in  a  contract  where  both  parties  are  bound,  and 
is  defined  by  statute  as  a  '^ambling contract.' " 
It  was  said  in  Tennefj  v.  hoote,  4  111.  App.  594, 
and  approved  on  appeal  in  Tenney  v.  Foote,  95 
111.  99:  "In  practice  on  the  stock  exchange, 
it  was  often  the  intention  of  the  parties  that  no 
stock  should  Ije  delivered,  but  the  transaction 
settled  upon  differences.  This  became  com- 
mon, and  the  English  statute  was  aimed  at  its 
repression  because  it  was,  in  effect,  gambling. 
Our  statute  is  directed  against  the  same  evil,  and 
extends  to  tran.sactions  in  grain  and  other  com 
modi  ties  as  well  as  stocks.  So  that  the  word 
'option'  as  used  in  the  statute  here,  taken  with 
^le  context,  means  a  mere  choice,  right,  or 
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privilege  of  selling  or  buying;  and  it  is  the  con - 
iragting  for  euch  choice,  right,  or  privilege  of 
selling  or  buying,  at  a  future  time,  any  com- 
modity the  statute  was  intended  to  prohibit, 
as  contradistinguished  from  an  actual  sale  or 
purchase,  with  the  intention  of  delivering  and 
accepting  the  commoditv  specified."  This  ex- 
tract from  Tenney  v.  Foote,  95  111.  99,  was 
quoted  with  approval  in  Schneider  v.  Turner, 
180  111.  28,  6  L.  R.  A.  164.  In  the  recent  case 
of  Preston  v.  Smith,  156  111.  859,  we  said  (p. 
368):  "In  all  the  cases  where  a  contract  has 
been  held  void  under  the  statute,  it  will  be 
found  either  the  option  to  deliver  the  subject 
of  the  contract  remained  in  the  vendor,  or  the 
option  to  accept  the  article  remained  with  the 
purchaser." 

If  these  definitions  of  an  optional  contract  be 
applied  to  the  contract  of  August  4  as  amended 
by  the  modification  of  August  21,  it  will  ap- 
pear that  the  latter  contract  does  not  come 
within  the  meaning  of  §  130  of  the  Criminal 
Code.  It  is  the  duty  of  courts  to  give  a  reason- 
able construction  to  the  contracts  of  parties, 
and  to  effectuate  their  intention  if  possible. 
By  no  reasonable  construction  can  it  be  said 
that  the  modified  agreement  of  August  21  was 
the  contracting  for  a  mere  choice,  rignt,  or 
privilege  of  selling  or  buying  coal  at  a  future 
time.  The  parties  agree  to  make  actual  sales 
and  purchases  with  the  intention  of  delivering 
and  accepting  the  coal.  As  an  evidence  of  this, 
there  occur  such  expressions  as  the  following: 
"The  said  Minnesota  Lumber  Com  pan}' agrees 
to  buy  ...  of  said  Whitebreast  Coal  Com- 
pany, which  is  to  furnish  the  same  as  ordered 
.  .  .  at  following  prices."  "Payments  on 
shipments  to  be  settled  on  15tb  of  each 
month  following  shipment  in  a  sixty  day  ac- 
ceptance." "It  is  agreed  that  thisconlract 
shall  be  binding  upon  both  parties."  "It  is 
mutually  agreed  .  .  .  that  the  said  alleged 
contract  shall  be  performed."  "Coal  shall  be 
billed  and  paid  for  at  the  rate,"  etc.  **It  is 
agreed  that  the  coal  shall  be  settled  for  in 
sixty  days' paper  as  before  mentioned."  etc. 

Upon  the  trial  before  the  court  of  the  issue 
formed  by  the  filing  of  the  general  issue,  it 
appeared  from  the  testimony  that  appellee 
shipped  to  appellant  about  400  tons  of  the  coal 
in  Septeml>er,  1,600  tons  in  October,  1,100  tons 
in  November  and  1,000  tons  in  Decern Ikt,  or 
about  4.000  tons  iu  all,  leaving  about  8,000 
tons,  stipulated  for  in  the  contract  and  ordered 
by  appellant,  unshipped. 

It  follows  from  the  foregoing  considerations 
that  the  demurrer  to  the  third  plea  should  have 
been  overruled. 

A  third  question  is  elaborately  discussed  in 
the  arguments  of  counsel,  and  that  relates  to 
the  right  of  appellee  to  recover  for  the  value  of 
the  coal  delivered,  irrespective  of  the  character 
of  the  contract  upon  which  it  was  delivered, 
as  to  alleged  uncertainly  or  want  of  mutuality 
therein.  That  is  to  say,  assuming  that  the 
modified  contract  of  August  21  was  illegal  and 
criminal  under  said  $5  130,  appellee  insists  that, 
under  the  common  counts  put  in  issue  by  the 
plea  of  the  general  issue,  it  was  only  bound  to 
show  the  orders  of  appellant  for  the  coal,  the 
shipments  of  the  coal,  and  the  value  of  the 
coal  so  shipped;  that  it  was  not  necessary 
for  it  to  prove  the  contract  In  order  to  recover 
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the  value  of  the  coal;  that  as  the  declaratioo 
.is  not  upon  the  illljfal  contract,  nor  to 
•enforce  it,  but  to  recover  the  value  of  coal 
sold  and  delivered,  it  was  sufBcient  to  es- 
tablish a  prima  facie  case  without  intro- 
ducing the  contract;  and  that,  having  estab- 
lished such  prima  facie  case,  its  right  to  re- 
covery was  not  affected  by  the  introduction 
of  the  illegal  contract  by  the  appellant,  ac- 
companied by  proof  that  the  coal  was  sold  and 
delivered  thereunder.  Appellee  contends,  in 
•other  words,  that  the  test  as  to  whether  a  de- 
mand connected  with  an  illegal  transaction  is 
capable  of  being  enforced  by  law,  is  whether 
the  plaintiff  requires  the  aid  of  the  illegal 
transaction  to  establish  his  case.  On  the  other 
•band,  appellant  claims  that,  if  the  contract  is 
illegal  and  criminal,  the  maxim  tn  pari  delicto 
applies,  no  matter  which  party  is  the  first  to  urge 
it  upon  the  court;  and  that,  whenever  it  ap- 
pears that  the  property,  whose  value  or  price 
is  sued  for,  was  delivered  under  an  illegal  con- 
'tract,  whether  it  is  so  made  to  appear  by  the 
testimony  of  the  plaintiff  or  the  defendant,  the 
plaintiff  cannot  recover,  upon  the  ground  that 
in  such  case  the  court  will  aid  neither  party. 

If   the    contract  was  illegal    and  criminal, 
ithen,  under  the  contention  of  appellee  upon 


this  branch  of  the  case,  appellant  would  be 
obliged  to  pay  for  such  of  the  coal  as  was 
actually  delivered  to  it,  without  being  allowed 
to  show,  as  an  offset,  any  damages  stiff ered  by 
it  for  the  nondelivery  of  the  balance  of  the 
coal.  Upon  the  assumption  of  the  illegality  of 
the  contract,  appellant's  contention  would 
leave  appellee  without  payment  for  the  coal 
which  it  parted  with.  The  apparent  injustice 
of  either  contention  is  obviated  by  the  view  al- 
ready taken  of  the  modified  contract.  As  the 
contract  is  herein  held  to  be  valid,  the  plain- 
tiff will  be  entitled,  upon  another  trial,  to  re- 
cover for  the  coal  delivered,  except  so  far  as 
the  defendant  may  be  able  to  show  damages 
as  aforesaid  as  an  offset,  either  partial  or  en- 
tire, to  the  amount  of  coal  received  by  it.  Ap- 
p>ellant  will  have  the  right  to  offset  the  dam- 
ages, if  it  can  prove  any;'  but  if  it  fail  in  such 
proof,  appellee  will  recover  the  value  of  the 
coal  delivered.  In  view  of  the  disposition  thus 
made  of  the  special  pleas,  it  is  unnecessary  to 
discuss  the  third  question  raised  by  counsel, 
and  we  pass  no  opinion  upon  it. 

77f€  judgments  of  the  Appellate  and  Circuit 
Courts  are  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 
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1.  The  president  and  secretary  of  a 
corporation  have  no  inherent  power  to  exe- 
cute netrotiable  notes  in  its  name. 

:2.  A  iisag^e  to  be  ^ood  and  of  which  the 
courts  will  take  Judicial  notice  must  be  irenerai 
and  of  sucb  liong  standiufr  as  to  have  become  a 
part  of  the  law  itself. 

3»  The  exercise  of  the  power  to  make 
negotiable  notes  by  officers  of  a  corpora- 
tion does  not  raise  a  presumption  of  their  author- 
ity to  do  so,  in  the  absence  of  a  usavre  or  custom 
from  which  such  authority  can  be  implied. 

4.  Corporations  are  not  bound  by  false 
and  simulated  entries  upon  their  records  unless 
they  have  estopped  themselves  to  deny  their 
truth. 

(February  8. 1896.) 

APPEAL  bjr  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to'  en- 
force payment  of  a  negotiable  note  which  had 
been  executed  by  defendant's  president  and 
secretary.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  McClure  for  appellant. 

Messrs.  Ratcliffe  &  Fletcher,  for  appel- 
lees: 

When  the  corporation  has  power  to  do  an 


Note.— For  powers  of  president  of  a  corporation, 
»ee  note  to  Wait  v.  Nashua  Armory  Asso.  (N.  H.)  14 
X.  K.  A.  356. 
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act,  as  to  execute  negotiable  instruments,  and 
such  instruments  are  signed  by  the  proper  offi- 
cers of  the  company,  although  the  right  of  the 
officers  to  execute  the  instrument  may  depend 
upon  a  previous  order  of  the  board  of  directors, 
the  party  taking  the  same  in  the  usual  course 
of  business  for  value,  before  maturity  and  with- 
out notice  of  the  want  of  authority,  has  a  right 
to  assume  that  all  the  prerequisite  condi- 
tions have  been  complied  with. 

2  Morawetz,  Priv.  Corp.  §§  610,  611;  Royal 
British  Bank  v.  Turquand,  6  El.  &  Bl.  327; 
Meichants'  Nat.  Bank  v.  State  Nat.  Bank,  77 
U.  S.  10  Wall.  604.  10  L.  ed.  1008;  National 
Bank  of  the  Republic  v.  Young,  41  N.  J.  Eq. 
581;  American  Exch.  Nat.  Bank  v.  Oregon 
Pottery  Co.  55  Fed.  Rep.  265. 

All  persons  dealing  with  them  have  the  right 
to  assume  that  there  is  no  restriction  of  that 
authority,  they  also  have  the  right  to  assume, 
unless  they  have  actual  notice  to  the  contrary, 
that  a  note  so  signed  is  made  in  the  regular 
course  of  the  business  of  the  corporation. 

1  Morawetz,  Priv.  Corp.  ^  558,  and  note  1; 
2  Morawetz.  Priv.  Corp.  §  602;  1  Dan.  Neg. 
Inst  §§  381,  386,  389-392;  Taylor,  Priv.  Corp. 
S  204;  Gelpcke  v.  Dubuque,  68  U.  S.  1  Wall. 
175,  17  L.  ed.  520;  People's  Bank  v.  Manu- 
facturers' Nat.  Bank,  101  U.  S.  181.  25  L.  ed. 
907;  Galveston,  H.  cfe  H.  R.  Co.  v.  Cotcdrey,  78 
U.  S.  11  Wall.  459,  20  L.  ed.  199:  Lexington 
v.  Butler,  81  U.  S.  14  Wall.  296,  20  L.  ed.  812; 
l^od  V.  Kentucky  Union  Land  Co.  57  Fed.  Rep. 
47;  Thomson- Houston  Electric  Co.  v.  Capitol 
Electric  Co.  65  Fed.  Rep.  341:  Thomas  v.  City 
Nat.  Bank,  40  Neb.  501,  24  L.  R.  A.  2^3:  ElU- 
worth  V.  St.  Louis,  A.  <&  T.  H.  R.  Co.  98  N. 
Y.  553  :  Tabor  v.  Merchants'  Nat.  Bank,  48 
Ark.  454. 

If  it  was  the  duty  of  the  holders  of  these 
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notes  to  make  inquiry  as  to  the  authority  of 
the  presideut  and  secretary  to  sign  the  same, 
certainly  nothing  could  have  been  required  of 
them  beyond  an  examination  of  the  records  of 
the  street-car  company,  and  had  they  examined 
those  records  the  authority  would  have  there 
appeared  to  be  complete. 

Wilson  V.  Metropolitan  Elev.  R,  Co.  120  N.Y. 
145;  Murray  Y.  Lardner,  69  U.  S.  2  Wall.  122, 
123,  17  L.  ed.  860,  861;  Uotchkiss  v.  National 
Shoe  d-  L.  Bank,  88  U.  S.  21  Wall.  360,  22  L. 
ed.  649;  Hopkins  v.  Withrow,  42  111.  App.  584; 
Wilson  V.  Denton,  82  Tex.  531;  First  Nat. 
Bank  v.  Stanley,  46  Mo.  App.  440;  Richards 
V.  Monroe,  85  Iowa,  359;  Clarke  v.  Etans,  66 
Fed.  Rep.  263;  Goodman  v.  Simonds,  61  U.  S. 
20  How.  848,  15  L.  ed.  984;  SiPift  v.  Smith, 
102  U.  S.  442,  26  L.  ed.  193;  King  v.  Doane, 
189  U.  S.  166,  85  L.  ed.  84;  Comstock  v.  Han- 
nah, 76  111.  580;  Magee  v.  Badger.  34  N.  Y. 
247,  90  Am.  Dec.  691;  Belmont  Branch  oj  State 
Bank  v.  Hoge,  35  N.  Y.  65;  Seybel  v.  National 
Currency  Bank,  54  N.  Y.  288.  13  Am.  Rep. 
583;  Phelan  v.  Moss,  67  Pa.  69,  5  Am.  Rep. 
402;  Lake  v.  Reed,  29  Iowa.  258.  4  Am.  Rep. 
m^',WoolfolkY.  BankofAmenca,  10 Bush,  504; 
Hamilton  v.  Marks.  63  Mo.  167;  Trieher  v. 
Commercial  Bank,  31  Ark.  129;  Kitchen  v. 
Loudenback,  48  Ohio  St.  177;  Breman  Sav. 
Bankv.  Branch- Crookes  S(tw  Co.  104  Mo.  425; 
Davis  V.  Seeley,  71  Mich.  209;  Tescher  v.  Merea, 
118  Ind.  586;  Tourtelottey.  Brown,  1  Colo.  App. 
408;  Martin  v.  Johnston,  84  Neb.  797;  Stein- 
hart  V.  Boker,  34  Barb.  436. 

The  corporation  will  not  be  permitted  to 
plead  ignorance  of  the  resolution  entered  of 
record  authorizing  the  president  and  secretary 
to  issue  the  notes. 

It  was  the  duty  of  the  directors  to  examine 
the  books  and  records  of  the  corporation,  and 
they  are  conclusively  presumed  to  know  all 
that  they  would  disclose. 

Martin  v.  Wehb,  110  U.  8.  7-15.  28  L.  ed. 
49-52;  First  Nat.  Bank  v.  Fourth  Nat.  Bank, 
56  Fed.  Rep.  967;  Jones  v.  Arkansas  Mechani- 
cal &  Agri.  Co.  38  Ark.  17. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

The  bank  sued  the  railway  company  on  a 
negotiable  promissory  note  purporting  to 
have  been  executed  by  the  company  payable 
to  H.  G.  All  is  and  George  R.  Brown  and 
indorsed  by  them  before  maturity  for  value, 
and  delivered  to  the  First  National  Bank, 
and  by  it  indorsed  and  delivered  to  the  plain- 
tifiT.  The  answer,  in  substance,  sets  up  that 
the  defendant  was  a  corporation,  organized 
under  the  laws  of  Arkansas  (Sand.  &H.  Dig. 
chap.  47)  ;  that  the  note  was  executed  by  the 
president  and  secretary  of  the  defendant  cor- 
poration, without  any  authority  from  or 
knowledge  of  its  board  of  directors ;  that  the 
charter  and  by-laws  of  the  corporation  gave 
no  such  authority ;  that  the  president  and 
secretary  had  the  records  to  show  that  they 
were  duly  authorized  to  issue  the  note,  but 
that  such  record  entry  was  false,  and  the 
directors  had  no  knowledge  of  such  entry 
until  lon^  after  the  maturity  of  the  note ; 
that  the  directors  had  never  ratified  the  un- 
authorized acts  of  the  said  oflScers ;  that  the 
Id  secretary  and  president  had  never  in- 
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dulged  in  a  course  of  dealing,  between  the 
corporation  and  third  parties,  so  as  to  lead 
strangers  to  believe  that  they  (the  president 
and  secretary)  had  power  to  issue  negotiable 
paper  in  the  name  of  the  company,  nor  had 
the  corporation  ever  received  any  considera- 
tion for  said  notes.  A  demurrer  to  this  an- 
swer was  sustained,  and,  the  defendant  refus- 
ing to  plead  further,  judgment  was  rendered 
against  it  for  the  amount  of  the  note,  which 
this  appeal  seeks  to  reverse. 

The  answer  presented  a  good  defense  unless 
it  can  be  said  (1)  that  the  authority  of  the 
president  and  secretary  to  issue  the  note  in 
suit  must  be  presumed  from  the  fact  that  they 
have  exercised  it,  or  (2)  that  the  corporation 
is  bound  by  the  false  record  showing  that  the 
directors  had  conferred  such  authority  upon 
the  president  and  secretary. 

1.  Unless  the  authority  is  expressly  con- 
ferred by  the  charter  or  given  by  the  board 
of  directors,  it  may  be  stated,  as  a  general 
proposition,  that  the  president  and  secretary 
of  a  corporation  are  not  empowered  to  bind 
it  by  their  signatures  to  commercial  paper. 
They  have  no  inherent  power  to  execute  ne- 
gotiable notes  in  the  name  of  the  corpora- 
tion. Tiederoan.  Com.  Paper,  §  121 ;  Cook, 
Stock,  Stockholders  &  Corp.  Law,  §  716 ;  Mc- 
Cullough  v.  Jdoss,  5  Denio,  567 ;  4'  Thomp. 
Corp.  S  4619 ;  Life  db  F.  Jns.  Co.  v.  Mechanic 
F.  Ins.  Co.  7  Wend.  31 ;  Hvde  v.  Larkin,  85 
Mo.  App.  365;  Pierce,  Railroads,  32-34;  Wai- 
worth  County  Bank  v.  Fanners'  Loan  dt  T. 
Co.  14  Wis.  325 ;  1  Morawetz,  Priv.  Corp.  5$ 
587  ;  Titus  v.  Cairo  &  F.  R.  Co.  37  N.  J.  L.  98- 
102 ;  Wait  v.  Nashua  Armory  Asso.  66  N.  H. 
581,  U  1j.  R.  a  356,  and  authorities  there 
cited  'National  Bank  of  Commerce  v.  Atkinson, 
55  Fed.  Rep.  465.  Where  the  authority  of  the 
president  and  secretary  to  bind  the  corpora- 
tion is  challenged,  as  it  has  been  by  the  an- 
swer in  this  case,  that  authority  should  be 
shown  by  the  proof,  and  not  be  presumed  as 
a  matter  of  law.  Mount  Sterling  d  J.  Tump. 
Road  Co.  V.  Looney,  1  Met.  (Ky.)  550  ;  5^<;ri 
V.  Mississippi  Ins.  Go.  31  Miss.  116  ;  4  Thomp. 
Corp.  4619;  Crafty.  South  Boston  R.  Co.  150 
Mass.  208,  5  L.  R.  A.  641  ;  First  Nat.  Bank 
V.  Hogan,  47  Mo.  472 :  Dabney  v.  Stevens,  40 
How.  Pr.  341 ;  1  Waterman,  Corp.  445 ;  Hal- 
loicell  cfe  A.  Bank  Y.  Hamlin,  14  Mass.  180; 
Chicago  d  N.  W.  R.  Co.  v.  James,  22  Wis. 
197 ;  Bliss  v.  Kaweah  Canal  &  Irrig.  Co.  65 
Cal.  504.  AVe  are  aware  that  there  are  au- 
thorities, contra,  and  counsel  for  appellee 
have  cited  us  to  American  Exch.  Nat.  Bank  v. 
Oregon  Pottery  Co.  55  Fed.  Rep.  265,  where  it 
is  held  that,  "  if  the  president  and  secretary 
sign"  a  negotiable  promissory  note,  "their 
authority  is  inferred  from  their  official  rela- 
tion. "  This  case  is  analogous,  the  question 
being  presented  (as  in  the  case  at  bar)  on 
demurrer  to  an  answer  which  negatived  the 
authority  of  the  president  and  secretary  to 
issue  such  paper.  But  the  court,  to  sustain 
its  position  in  that  case,  cited  only  two  cases, 
viz.:  Merchants*  Nat.  Bank  v.  State  Nat. 
Bank,  77  U.  S.  10  Wall.  644,  19  L.  ed.  1018; 
and  Crowley  v.  Oenesee  Min.  Co.  55  Cal.  273. 
In  the  case  in  10  AVall.,  supra,  the  court  uses 
this  language :  **  It  should  have  been  left 
to  the  jury  to  determine  whether,  from   the 
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evidence  as  to  the  powers  exercised  by  the 
cashier,  with  the  knowledge  and  acquiescence 
of  the  directors,  and  the  usage  of  other  banks 
in  the  same  city,  it  might  not  be  fairly  in- 
ferred that  Smith  [the  cashier]  had  authority 
to  bind  the  defendant. "  True,  it  is  also  said 
that,  **if  the  contract  can  be  valid  under  any 
circumstances,  an  innocent  party  in  such  a 
case  has  a  right  to  presume  their  existence, 
and  the  corporation  is  estopped  to  deny 
them."  But  we  submit  that  the  broad  dicta 
of  the  latter  quotation,  in  view  of  the  fact 
that  there  was  a  usage  of  other  banks,  and  a 
usual  course  of  dealing,  with  the  knowledge 
and  acquiescence  of  the  directors,  shown, 
were  unnecessary  for  the  determination  of 
the  question  before  the  court.  It  was  the 
very  language  doubtless  which  caused  the 
learned  circuit  judge  in  American  Ej:ch.  I^at. 
Bank  v.  Oregon  Pottery  Co,  supra,  to  hold, 
as  a  matter  of  law,  that  the  authority  of  the 
president  and  secretary  would  be  presumed 
from  the  fact  that  they  had  exercised  it.  So, 
also,  in  the  California  case  cited  to  support 
the  ruling  in  55  Fed.  Rep.  svpra,  it  was  ad- 
mitted tliat  the  president,  whose  authority 
was  being  questioned,  •*was  the  superinten- 
dent and  general  managing  agent,  having 
full  control  of  the  business  of  the  corpora^ 
tion."  The  difterenw.,  therefore,  between 
those  cases  and  the  one  at  bar,  and  the  one 
in  which  they  were  cited,  is  too  obvious  for 
further  notice.  The  facts  of  the  case  of 
Gelpcke  v.  Dubuque,  68    U.  S.  1    Wall.  175, 

17  L.  ed.  520  (where  the  language  above 
quoted  from  Judge  Swayne  in  10  Wall,  was 
first  used  by  him),  and  in  Marshall  County 
Supers.  V.  Schenck,  73  U.  8.    5   Wall.    772, 

18  L.  ed.  556 ;  Lexington  v.  Butf^,  81  U.  S. 
14  Wall.  296,  20  L.  cd.  813;  Tod  v.  Kentucky 
Union  Land  Co.  57  Fed.  Rep.  47-53:  and 
NatiofuU  Bank  of  tJie  Republic  v.  Young,  41 
N.  J.  Eq.  531, — also  cited  by  counsel  for  ap- 
pellee, where  this  dictum  has  been  repeated, 
did  not  justify  such  a  sweeping  declaration 
of  law.  For  an  examination  of  these  will 
show  that,  in  some  of  the  cases,  municipal 
or  county  bonds  were  in  controversy,  which 
showed  upon  their  face  authority  for  their 
issue ;  and  in  other  cases,  that  the  contracts 
or  transactions  made  or  performed  by  the 
agent  of  the  corporation  were  such  as  had 
been  frequently  or  usually  made  or  performed 
by  him  before  in  the  course  of  the  business 
of  the  corporation  ;  or,  that  the  corporation 
had  received  some  benefit  from  the  unauthor- 
ized act.  But  the  doctrine  announced  in 
American  Exch.  Nat.  Bank  v.  Oregon  Pottery 
Co.  55  Fed.  Rep.  265,  is  unsound,  and  not 
supported  by  the  weight  of  authority.  Be- 
sides,  the  principle  it  seeks  to  establish  is 
in  conflict  with  the  doctrine  announced  by 
the  Supreme  Court  of  the  United  States  in 
Western  Nat.  Bank  v.  Armstrong,  152  U.  S. 
346,  38  L.  ed.  470,  where  it  was  held  "that 
the  vice  president  of  a  bank,  however  gen- 
eral bis  powers,  could  not  exercise  such  a 
power  unless  specially  authorized  so  to  do. 
and  .  .  .  that  persons  dealing  with  the 
bank  are  presumed  to  know  the  extent  of 
the  general  powers  of  the  officers."  Mr. 
Morawetz,  in  speaking  of  these  dicta  in  those 
cases  where  they  have  been  incautiously 
31  L.  R.  A. 


used,  said:  "They  must  be  considered  in 
view  to  the  facts  of  the  particular  cases  in 
which  they  were  made.  Taken  alone,  as 
statements  of  a  principle  or  rule  of  law,  they 
are  certainly  not  in  accordance  with  the  de- 
cisions, and  cannot  be  supported  upon  any 
sound  principle."    2  Morawetz,  Priv.  Corp. 

5  608.  The  rule  that,  **if  the  president  and 
secretary  sign,  their  authority  is  inferred 
from  their  official  relation,"  provided  they 
might  have  had  power  under  any  circum- 
stances to  issue  such  paper  for  the  corpora- 
tion, is  begging  the  question  where  the  au- 
thority itself  is  challenged.  This  rule,  too, 
ignores  a  fundamental  principle  of  the  law 
of  agency,  whether  applied  to  natural  persons 
or  corporations :  for  corporations  can  only  act 
through  agents.  It  is  said  by  Mr.  Mechem, 
in  his  work  on  Agency  (s^  289),  that  "every 
person  dealing  with  an  agent  is  bound  to 
ascertain  the  nature  and  extent  of  his  au- 
thority. He  must  not  trust  to  the  mere  pre- 
sumption of  authority,  nor  to  any  mere  as- 
sumption of  authority  by  the  agent. "  Judge 
Miller,  of  the  Supremie  Court  of  the  United 
States,  in  TJie  Floyd  Acceptances,  74  U.  S.  7 
Wall.  666,  19  L.  ed.  169.  said  :  "The  person 
dealing  with  the  agent,  knowing  that  he  acts 
only  by  virtue  of  a  delegated  power,  must, 
at  his  peril,  see  that  the  paper  on  which  he 
relies  comes  within  the  power  under  which 
the  agent  acts.  And  this  applies  to  every 
person  who  takes  the  paper  afterwards ;  for," 
said  he,  "it  is  to  be  kept  in  mind  that  the 
protection  which  commercial  usage  throws 
around  negotiable  paper  cannot  be  used  to 
establish  the  authority  by  which  it  was 
originally  issued."  This  language  is  exceed- 
ingly apposite  to  the  case  at  bar. 

It  must  be  presumed  that  the  answer  in 
this  case  denies  in  toto  the  authority  of  the 
president  and  secretary  to  issue  negotiable 
paper.  Hence,  this  case  bears  no  analogy  to 
that  line  of  cases  where  the  authority  exists 
for  some  purposes,  but  is  exercised  for  differ- 
ent purposes  than  that  for  which  it  was  con- 
ferred. Where  the  authority  to  issue  negotia- 
ble paper  exists  at  all  in  the  president  and 
secretary,  then  the  innocent  holder  would 
have  the  right  to  assume  that  it  was  properly 
and  lawfully  issued.  Our  statute  for  the  in- 
corporation of  business  corporations  expressly 
confers  the  management  of  their  business  af- 
fairs upon  "not  less  than  three  directors." 
Sand.  «&  H.  Dig.  ^^  1330-1835.  Another  sec- 
tion makes  it  a  felony  for  the  president  or 
secretary  of  a  corporation  to  "wilfully  and 
designedly  sign  with  intent  to  issue  a  prom- 
issory note  without  authoritv  from  the  char- 
ter or  by-laws  of  such  corporation."    Sand. 

6  H.  Dig.  §  1604.  Surely  the  legislature 
would  not  have  made  it  a  felony  for  these 
officers  to  issue  negotiable  notes  if  they  had 
such  power  virtute  officii.  From  the  above 
provisions  it  appears  that  the  president  and 
secretary  of  corporations  are  not  general 
agents.  Whatever  power  they  may  have  to 
act  for  the  corporation  at  all  in  business  mat 
ters  must  be  delegated  and  special.  We 
note,  en  passant,  that  the  statute  defines  the 
duty  of  the  secretary  to  be  that  of  "keeping 
the  books  of  the  corporation.  Sand.  &  H. 
Dig.    ^  1332.     See  Taylor,  Corp.  §  236;  I 
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Beach,  Priv.  Corp.  §  302,  and  authorities 
•cited  in  note;  Life  d  F.  Ins,  Go.  v.  Mechanic 
F.  Ins.  Co.  7  Wend.  31.  Those  cases  which 
hold  that  the  president  and  secretary,  or  any 
other  officer,  of  a  corporation  will  be  pre- 
sumed to  have  authority  where  they  have 
exercised  it,  provided,  under  any  circum- 
stances, it  might  have  been  conferred  upon 
them,  proceed  upon  the  theory  of  a  usa^e  or 
custom  from  which  authority  will  be  im- 
plied. 

But  such  a  theory  cannot  be  maintained  as 
to  electric  street  railwavs  in  this  state,  for 
the  reason  that  no  such  usage  as  to  them 
-exists.  A  usage,  to  be  good,  and  of  which 
•the  courts  will  take  judicial  notice,  must  be 
general,  and  of  such  long  standing  as  to  have 
become  a  part  of  the  law  itself.  Mussey  v. 
Fkigle  Bank,  9  Met.  313:  Merchants'  Nat. 
Bank  v.  State  Nat.  Bank,  77  U.  8.  10  Wall. 
•604,  19  L.  ed.  1008  (dissenting  opinion). 
Tlie  incorporation  of  electric  street  railways 
in  the  state  of  Arkansas  is  of  comparatively 
recent  date,  and  such  corporations  do  not 
yet  exist  to  any  general  extent  throughout 
the  state.  Moreover,  it  can  scarcely  be  con- 
ceived how  a  usage  of  the  kind  mentioned 
could  have  sprung  up  in  view  of  our  statu- 
tory provisions,  and  especially  that  one 
making  it  a  felony  for  the  president  or  sec- 
retary of  a  corporation  to  wilfully  and  de- 
signedly issue  promissory  notes,  without 
authority  from  the  charter  or  by-laws.  Sand. 
&  H.  Dig.  §  1604.  Manifestly,  if  the  broad 
dictum  of  Mr.  Justice  Swayne  in  10  Wall., 
^upra.  is  the  law,  then  that  numerous  class 
of  individuals  who  have  invested  their  means 
in  corporate  property  would  have  no  protec- 
tion whatever  from  the  dishonest  acts  of  their 
agents,  whom  they  have  intrusted  with  office. 
But  the  rule  as  we  have  declared  it,  while 
protecting  the  shareholders,  is   just  to  the 


innocent  holder ;  for  In  each  case  it  may  be 
shown  bf  any  competent  evidence  that  the 
corporation  is  liable,  (1)  where  the  board  of 
directors  or  the  by-laws  have  conferred  upon 
the  president  and  secretary  the  authority 
to  issue  negotiable  paper ;  (2)  where  the  cor- 
poration, through  its  directors,  has  permitted 
these  officers  to  habitually  do  such  an  act  in 
the  course  of  its  business, — in  other  words, 
has  clothed  them  with  the  apparent  authority 
to  so  act ;  (3)  where  the  directors  have  ratified 
the  unauthorized  acts  of  its  officers;  (4) 
where  the  corporation  has  received  the  pro- 
ceeds or  any  benefit  from  the  transaction. 
But  all  of  these  things  were  negatived  in 
the  answer.  Hence,  it  was  sufficient  to  call 
for  the  proofs. 

The  entries  upon  the  books  of  the  corpo- 
ration are  prima  facie  evidence  against  it, 
as  admissions.  The  records  and  books  of 
a  corporation  become  conclusive  evidence 
against  it  when  they  are  the  books  and  records 
of  the  corporation,  and  the  entries  upon  them 
have  been  duly  made  by  the  recording 
officer.  But  corporations  are  not  bound  by 
false  and  simulated  entries  upon  their  records 
in  any  case,  unless,  knowing  that  they  are 
such,  they  have  neglected  to  correct  them, 
and  some  innocent  third  party,  having  had 
proper  access  to  them  or  knowledge  of  them, 
has  been  misled  thereby  to  his  prejudice. 
But  a  corporation  is  not  bound  to  a  third 
party  by  a  false  entry  upon  its  records,  un- 
less such  party,  not  knowing  the  entry  was 
false,  has  acted  upon  the  faith  that  the  entry 
was  the  true  record  of  the  proceedings.  This 
is  the  holding  of  the  supreme  court  of  Mas- 
sachusetts in  Holden  v.  Hoyt,  134  Mass.  181, 
and  authorities  there  cited. 

Reversed,  with  directions  to  overrule  the 
demurrer. 


KANSAS  SUPREME  COURT. 


G.  F.  C  A  WOOD  et  ah,  Plffs,  in  Err., 

V. 

Theodore  WOLFLEY,   Admr.    etc.,   of   N. 
Morris.  Deceased. 


(. 


.Kan. 


.) 


*  All  wag^es  due  a  clerk  for  services  ren- 
dered, before  as  well  as  duringr  the  last  illness 
of  a  deceased  employer,  tall  within  the  second 
class  of  claims  affainst  bis  estate,  and  are  in- 
cluded in  the  term  ^'waffes  of  servants/*  as  used 
in  9  80  of  the  *'Act  Respecting-  Executors  and 
Administrators  and  the  Settlement  of  the  Estates 
of  Deceased  Pereons." 

(January  11, 1806.) 
/ 

ERROR  to  the  District  Court  for  Nemaha 
County  classifying  claims  against  the  es- 
tate of  2s.  Morris,  deceased,  which  refused  to 
•Headnote  by  Allen.  J. 


Note.— As  to  the  question.  Who  are  servants, 
etc.,  whose  wages  are  preferred  in  payment?— see 
note  to  Tod  v.  Kentucky  Union  R.  Co.  (C.  C.  App. 
6th  C.)  18  L.  R.  A.  305. 
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recognize  plaintiffs'  claims  as  preferred.  Modi- 
fed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wells  &  Wells,  for  plaintiffs  in 
error: 

The  words  of  the  statute  are  to  be  taken  in 
the  sense  in  which  they  will  be  understood  by 
that  public  in  which  they  are  to  take  effect; 
science  and  skill  are  not  required  in  their  in- 
terpretation except  where  scientific  or  techni- 
cal terms  are  used. 

United  States  v.  Three  Railroad  Cars,  1  Abb. 
^U.  S.)  196. 

Relative  and  qualifying  words  and  phrases 
grammatically  and  legally,  where  no  contrary 
intention  appears,  refer  solely  to  the  last  ante- 
cedent. 

Sutherland,  Slat.  Constr.  ^  267;  Fowler  v. 
Tuttle,  24  N.  H.  9;  Quinn  v.  IxmeU  Electric 
Light  C<yrp.  140  Mass.  106. 

A  construction  of  a  statute  long  acted  upon 
by  the  people  at  large  will  be  adopted  by  the 
courts,  if  not  in  direct  contradiction  to  its 
terms. 

Maher  v.  State,  1  Port.  (Ala.)  265,  26  Am. 


1896. 


Cawood  v.  Wolfley. 


Dec.  379;  Com.  v.  Posey,  4  Call  (Va.)  109,  2 
Am.  Dec.  560. 

Laws  in  p^tri  materia  should  be  construed 
together. 

1  Cooley's  Bl.  Com.  p.  60. 

The  courts  are  bouod  to  decide  what  the 
legislature  meant  by  what  it  said. 

Gardner  v.  Collins,  27  U.  S.  2  Pet.  98,  7  L. 
ed.  859;  Leni  v.  McCartee,  31  U.  8.  6  Pet  110, 
8  L.  ed.  337;  Murray  v.  iStaie,  21  Tex.  App. 
620,  57  Am.  Rep.  628;  Maillard  v.  Lauyrence, 
57  U.  S.  16  How.  261,  14  L.  ed.  930. 

General  words  in  a  statute  are  to  receive  a 
general  construction  unless  there  be  something 
in  it  to  restrain  them. 

Jones  V.  Jones,  18  Me.  308.  86  Am  Dec.  725; 
Crane  v.  Giles,  3  Kan.  54;  Re  Pinkney,  47 
Kan.  89;  Wood  v.  Dams,  12  Kan.  577;  State  v. 
Ingram,  16  Kan.  19;  Rasure  v.  Hart,  18  Kan. 
344,  26  Am.  Rep.  772;  Barry  v.  Barry,  15 
Kan.  590;  State  v.  Buckles,  26  Kan.  241. 

Mr.  Samuel  K.  Woodworth,  for  defend- 
ant in  error: 

At  common  law  the  priority  of  claims  were, 

(1)  expenses  of  the  funeral  and  administration; 

(2)  debts  due  the  Crown  by  record  of  specialty; 

(3)  debts  of  record,  including  juderments  in 
couru?  of  record  or  recognizances  and  statutes; 

(4)  debts  by  specialty;  and  (5)  simple-contract 
debts. 

5  Am.  &  Eng.  Enc.  Law,  p.  23S. 

The  word  "servants"  covers  only  domestic, 
menial,  and  household  servants. 

IV.  Imperial  Diet.  89;  Standard  Diet.;  En- 
cyclopaedic Diet.;  CentuiT  Diet.;  14  Am.  & 
Eng.  Enc.  Law,  p.  745;  Black,  Law  Diet. 

To  determine  the  sense  in  which  the  word 
* 'servants"  was  used  by  the  legislature  the 
court  will  consider  the  object  the  legislature 
desired  to  accomplish  by  preferring  the  wages 
of  servants  to  other  debts  of  a  decedent,  and 
the  considerations  which  led  them  to  prefer 
the  claims  of  such  persons.  The  inferior, 
humble  sphere  in  which  domestic  servants 
move,  and  their  dependence  on  their  masters, 
■entitle  them  to  legal  protection  and  prefer- 
ence. 

"Interpretation"  is  the  art  of  finding  out  the 
true  sense  of  any  form  of  words. 

Lieber.  Legal  «fe  Political  Hcrmeneutics, 
p.  11;  23  Am.  &  Eng.  Enc.  Law,  pp.  298,  326. 

The  statute  itself  should  first  be  considered, 
its  meaning,  scope,  and  object. 

23  Am.  &  Eng.  Enc.  Law,  p.  299;  Comp. 
L.  K.  1889,  subd.  12,  §  1,  chap.  104;  Ryegate 
V.  Wardshoro,  30  Vt.  746. 

Among,  the  simple  contracts  (fifth  class  at 
common  law)  servants*  wages  are  by  some 
(1  Rolle,  Abr.  927)  with  reason  preferred  to 
any  other;  and  so  stood  the  ancient  law  accord- 
ing to  Bracton  (lib.  2,  chap.  26)  and  Fleta  (lib. 
2,  chap.  56,  g  10),  who  reckon  among  the  first 
debts  to  be  paid  sertitia  fervieniium  et  stipendia 
fanvUorum.  2  Bl.  Com.  511.  A  liberal  render- 
ing of  this  law  is:  The  services  of  laborers,  and 
the  wages  of  household  servants. 

The  wages,  also,  of  domestic  servants  and 
of  laborers  are  considered  by  some  authorities 
to  be  entitled  to  a  preference. 

2  Wms.  Exrs.  5th  Am.  ed.  923,  notey,  citing 
2  Bl.  Com.  511. 

It  is  difficult  to  point  out  any  legal  ground 
on  which  such  preferences  can  be  claimed. 
4J1  L.  R.  A. 


Blackstone  refers  to  1  Rolle,  Abr.  927,  where 
it  is  said  debts  for  servants'  wages  within  the 
statute  of  laborers  shall  be  paid  before  simple 
contracts  "come  mot  semble" 

Toller,  Exrs.  &  Admrs.  224;  Spaulding, 
Exrs.  &  Admrs.  Guide,  pt.  2,  p.  225;  Godol- 
phin.  Legacy,  221. 

The  word  "servants"  in  bequests  ordinarily 
means  only  those  that  are  employed  in  and  im- 
mediately around  the  homestead  of  the  devisor. 

14  Am.  &  Eng.  Enc.  Law,  p.  751;  Nicoll  v. 
Greaves,  17  C.  B.  N.  S.  27:  Rex  v.  Buckingham, 
2  Nev.  &  M.  72;  Nowlan  v.  Ablett,  2  Cromp.. 
M.  &  R  54;  Todd  v.  Kerrich.  8  Exch.  151; 
Turner  v.  Mason,  14  Mees.  &  W.  112;  Towns- 
hend  v.  Windham,  2  Vern.  546;  Chilcot  v. 
Bromley,  12  Ves.  Jr.  114;  Howard  v.  Wilson,  4 
Hagg.  Eccl.  Rep.  107;  Ogle  v.  Morgan,  19  L. 
J.  Oh.  N.  S.  531, 1  De  G.  M.  &  G.  859, 16  Jur. 
277;  Blackwellv.  Pennant,  9  Hare,  551, 16  Jur. 
420;  Booth  v.  Dean,  1  Myl.  &  K.  560;  Herbert 
V.  Reid,  16  Ves.  Jr.  481;  Vaughan  v.  Booth, 
16  Jur.  808;  15  Enc.  Britannica,  620;  Ex  parte 
Meason,  5  Binn.  167;  Hartv,  Aldridge,  Cow  p. 
54;   Williamson  v.   Wadsworth,  49  Barb.  298. 

The  legislature  intended  the  preference  of 
wages  of  only  domestics,  menial  or  household 
servants,  earned  "during  the  last  sickness  of 
the  deceased." 

In  order  to  arrive  at  the  true  legislative  in- 
tent in  construing  a  doubtful  statute,  that  con- 
struction should  be  adopted  which  is  most 
conformable  to  reason  and  justice;  the  legisla- 
ture will  not  be  presumed  to  have  intended 
that  which  is  against  reason. 

23  Am.  &  Eng.  Enc.  Law,  pp.  806,  358; 
1  Bouvier,  Inst.  661,  note  170;  Singer  Mfg.  Go. 
V.  McCollock.  24  Fed.  Rep.  667;  2  BelFs  Com. 
162-165;  2  Woerner,  American  Law  of  Ad- 
ministration, p.  779.  ^  373. 

Clerks  are  not  menial  servants. 

Beeston  v.  Collyer,  4  Bing.  309;  Waterhouse 
V.  State,  21  Tex.  App.  663;  Wakefield  v.  State, 
41  Tex.  558. 

AUen»  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  presented  by  the  record 
in  this  case  is  whether,  in  the  classitication 
of  demands  against  the  estate  of  a  deceased 
person,  the  wages  of  a  clerk  employed  by 
the  decedent  in  his  store  for  a  period  prior 
to  his  last  illness  are  to  be  included,  under 
the  provisions  of  §  80,  chap.  37,  of  the  Gen- 
eral Statutes  of  1889,  in  the  second  class. 
The  first  part  of  the  section  reads  as  follows : 
''All  demands  against  the  estate  of  any  de- 
ceased person  shall  be  divided  into  the  fol- 
lowing classes:  (1)  Funeral  expenses..  (2) 
Expenses  of  the  last  sickness,  wages  of  serv- 
ants, and  demands  for  medicines  and  med- 
ical attendance  during  the  last  sickness  of 
the  deceased  and  the  expenses  of  administra- 
tion. "  Is  a  clerk  a  servant,  within  the  mean- 
ing of  this  language,  and,  if  so,  are  the 
wages  confined  to  those  accruing  during  the 
last  illness  of  the  deceased?  No  direct  au- 
thority is  cited  or  known  to  us  on  the  ques- 
tion. The  legislature,  in  more  than  one  en- 
actment has  manifested  a  purpose  to  secure 
to  all  wage  earners  their  hire,  and  to  prefer 
their  claims  to  those  of  most  other  creditors. 
It  is  conceded  that  the  term   "servant,"  in 
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its  usual  acceptation,  especially  in  the  law, 
is  broad  enough  lo  include  a  clerk  ;  but  it  is 
argued  that  the  word  is  here  used  in  a  re- 
stricted sense,  and  means  only  menial  or 
household  servants.  We  are  loath  to  recog- 
nize any  such  classification  in  Kansas  as 
menial  servants.  The  word  is  broad  enough 
to  include  a  clerk,  and  we  think  the  legis- 
lature intended  it  should  do  so.  Nor  do 
we  think  the  wages  referred  to  are  limited 
to  those  earned  during  the  last  illness  of  the 
deceased.  In  this  particular  case  the  amount 
of  wages  conceded  to  be  due  is  unusually 
large,  but  that  fact  cannot  affect  the  general 


rule.  Though  the  language  used  might  per- 
haps be  held  to  restrict  the  time  to  the  period 
of  the  last  sickness  we  think  it  as  capable  of 
the  other  construction,  and  that  the  legisla- 
ture intended  to  classify  all  wages  of  servants 
ahead  of  debts  due  the  state,  judgments  and 
demands  of  the  fifth  class. 

T7ie  judgvient  of  the  District  Court  irill  be 
inodified  by  classifying  the  demand  allowed 
the  plaintiff  in  the  second  class,  instead  of 
the  fifth. 

Judgment  will  be  entered  in  this  court  in 
favor  of  the  plaintiffs  in  error  for  cost-s. 

All  the  Justices  concur. 
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Barbara  YOUNG,  Appt., 

t. 

COLLEGE  OF  PHYSICIANS  AND  SUR- 
GEONS OF  BALTIMORE  CITY  et  al. 

(81  Md.  358.) 

1.  A  coroner  may  lawfully  order  a 
post-mortem  examination  without  the 
consent  of  the  family  of  the  deceased,  where 
death  has  followed  an  Injury  which  seems  to  him 
insufficient  alone  to  produce  death. 

8.   A    post-mortem  examination  made 


by  a  medical  exaniiner  in  the  exercise  of 
his  duty,  when  required  by  a  coroner,  does  not 
render  him  liable  for  mutilatinsr  the  body  with- 
out consent  of  theifamily  of  the  deceased,  if  the 
work  was  done  with  ordinary  decency,  without 
wantonly  disflgurinir  the  body. 
3.  Testimony  of  a  Mineral  director  that 
he  never  received  a  body  after  post-mor- 
tem examination  that  was  in  condition  for  the 
family  to  see  without  bemgr  prepared  Is  admissi- 
ble in  an  action  for  unlawfully  cuttiof?  and 
mutilating  a  body  by  post-mortem  examination. 
(June  8, 1895.) 


Note.— T^e  power  of  a  coroner  to  order  a  post- 
mortem  examination. 

I.    Oyronera  in  aeneral. 
II.    J\t8tiC€H  of  the  peace,  etc. 

The  decision  in  the  principal  case  of  Young  v. 
College  of  Phtsicians  and  Burgkons  is  in 
keeping:  with  the  prior  cases. 

As  to  the  rights  and  duties  in  regard  to  the  burial 
of  the  dead,  and  to  control  the  disposition  of  a 
body,  see  note  to  Larson  v.  Chase  (Minn.)  14  L.  R.  A. 
85,  and  also  the  later  case  of  Hackett  v.  Hackett 
(R.  I.)  19  L.  R.  A.  368. 

As  to  the  propriety  and  necessity  of  a  coroner's 
inquest,  see  note  to  Lancaster  County  v.  Holyoke 
(Neb.)  21  L.  R.  A.  384. 

I.    Coroners  in  Qeneral. 

A  coroner  is  a  public  officer  charged  with  the 
duty  of  holding  inquests,  and  Is  clothed  with  gen- 
eral powers  for  that  purpose,  among  which  is  the 
power  to  summon  physicians  to  make  scientific  ex- 
aminations of  the  body  when  the  Jury  shall  deem 
such  examination  requisite.  Pueblo  County 
Comrs.  V.  MarshaU,  11  Colo.  84,  87. 

It  is  not  the  duty  of  a  coroner  to  inquire  of  sud- 
den deaths,  unless  there  is  reasonable  ground  to 
believe  that  they  are  the  result  of  violence  or  un- 
natural means,  and  his  authority  is  to  be  exercised 
within  the  limits  of  a  sound  discretion,  and  when 
exercised  the  presumption  is  that  the  coroner  has 
acted  in  good  faith  on  sufficient  cause.  Clark 
County  V.  Calloway,  52  Ark.  361. 

And  where  a  death  has  been  caused  by  violence, 
it  is  the  coroner's  duty  to  order  a  post-mortem  ex- 
amination  by  a  competent  medical  authority. 
Com.  V.  Harman,  4  Pa.  2(J0. 

In  the  above  case  it  was  stated  that  there  ought 
to  be  a  post-mortem  examination  in  all  cases  of 
death  by  violence. 

By  the  imposition  of  the  duty  oast  upon  the  coro- 
81  L.  R.  A. 


ner,  he  is  authorized  to  do  all  things  whatsoever  rea- 
sonably  necessary  to  discharge  that  duty.  St. 
Francis  County  v.  Cummings,  55  Ark.  419. 

The  presumption  is  that  the  coroner  acts  in  good 
faith  and  on  sufficient  cause,  in  the  exercise  of  his 
discretion  in  the  holding  of  an  inquest,  and  in  such 
discretion  he  may  order  a  post-mortem  examina- 
tion. Lancaster  County  v.  Mishler,  100  Pa.  634,  627. 

He  has  power  to  order  a  post-mortem  examina- 
tion. Pickett  V.  Erie  County,  19  W.  N.  C.  60,  Alle- 
gheny County  V.  Watt,  3  Pa.  462;  Com.  v.  Harman, 
supra;  Northampton  County  v.  Innes,  26  Pa.  156; 
Allegheny  County  v.  Shaw,  34  Pa.  301. 

In  Marvin  Shaft  Inquest,  3  Pa.  Co.  Ct.  10.  the 
court  admitted  the  power  of  a  coroner  to  order  a 
post-mortem  examination  of  a  body,  and  held  the 
county  liable  for  the  ex()ense8thus  incurred. 

So,  in  Gaston  v.  Marion  County  Comrs.  3  Ind.  497, 
it  was  held  that  the  coroner  had  power  to  or- 
der such  an  examination  when  necessary. 

And  in  Van  Hoevenbergh  v.  Hasbrouck,  45  Barli. 
197,  it  was  held  that  a  coroner  had  a  right  to  em- 
ploy a  physician  to  attend  to  inquests. 

So,  it  has  been  stated  that  a  thorough  examina- 
tion, aided  by  professional  skill,  is  in  general  ab- 
solutely necessary  to  the  proper  administration  of 
justice.    Northampton  County  v.  Innes,  26  Pa.  156. 

Such  an  examination  is  frequently  necessary  for 
the  detection  and  punishment  of  crime.  Fears  v. 
Nacogdoches  County.  71  Tex.  337;  Frio  County  v. 
Earnest  (Tex.)  16  S.  W.  1038. 

In  taking  an  inquisition  of  death,  the  coroner  as 
the  agent  of  the  public  has  authority  to  order  a 
post-mortem  examination.  Alleghenj'  County  v. 
Watt,  3  Pa.  462. 

And  the  power  is  incident  to  the  coroner's  duty. 
Dearborn  County  Comrs.  v.  Bond,  88  Ind.  102:  Jay 
County  Comrs.  v.  Gillum,  92  Ind.  511;  Dubois  County 
Comrs.  V.  Wertz,  112  Ind.  268;  Lang  v.  Perry  County 
Comrs.  121  Ind.  133. 

So,  in  the  exercise  of  his  discretion  and  power  in 
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APPEAL  by  plaintiflf  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of  de- 
fendants in  an  action  brought  to  recover  dama- 
ges for  the  alleged  wrongful  mutilation  of  the 
dead  body  of  plaintiff's  deceased  husband. 
Ajffirm^d. 

The  facts  are  stated  in  the  opinion. 

Messrn.  Andrew  H.  Mettee  and  R.  B. 
Tippett  &  Bro.,  for  appellant: 

In  a  very  recent  case,  on  all  fours  with  this, 
on  the  question  of  recovery  for  mental  anguish, 
where  such  right  has  been  violated,  the  court 
of  appeals  unanimously  decided  that  an  action 
would  lie. 

Larson  v.  Chase,  47  Minn.  307,  14  L.  R.  A. 
85;  ife  Beekman  Street,  4  Bradf.  508;  3  Chi- 
cago Leg.  News,  878;  4  Alb.  L.  J.  56. 

Let  it  once  be  ascertained  that  a  party  is  en- 
titled to  a  right,  then  any  one  who  hinders  or 
disturbs  him  in  the  exercise  and  enjoyment  of 
it  is  liable  to  an  action. 

Anliby  v.  White,  2  Ld.  Raym.  953. 

The  invasion  of  the  appellant's  right  by  the 
fraudulent  act  of  the  appellees  entitles  the  ap- 
pellant to  damages. 

Stoire  V.  Hey  wood,  7  Allen,  123;  Mengher  v. 
Driscod,  99  Mass.  285,  96  Am.  Dec.  759;  El- 
bin  V.  Wilwn,  33  Md.  140. 

The  coroner  and  his  iury  do  not  constitute 
a  court,  and  are  not  clothed  with  judicial 
powers,  as  was  the  case  at  common  law. 

State,  Once,  v.  Cecil  County  Comrs.  54  Md. 
426;  Blaney  v.  State.  74  Md.  153;  United 
States  L,  Ins.  Co.  v.  Vocke,  129  111.  569;  FUmr- 


nay  v.  Jeffersontille,  17  Ind.  173,  79  Am.  Dec. 
468;  Tillotson  v.  Cheetham,  2  Johns.  71; 
G rider  v.  Tally,  77  Ala.  423,  54  Am.  Rep.  65. 

The  jurisdiction  of  the  coroner  in  Baltimore 
city  is  limited. 

City  Code,  p.  78,  ^  151;  Pub.  Gen.  Laws, 
art.  22,  ^^  3,  4;  Lancuster  County  v.  Holyoke, 
37  Neb.  328,  21  L.  R.  A.  394. 

The  coroner  has  nothing  to  do  with  investi- 
gating the  death  of  any  person,  unless  such 
person  is  supposed  to  have  come  to  his  death 
by  unlawful  means. 

To  entitle  even  a  judicial  officer  of  inferior 
rank  to  immunity  from  liability  he  must  have 
jurisdiction. 

Grove  v.  VanDuyn,  44  N.  J.  L.  660;  Roder- 
igas  V.  East  River  Sav.  Inst.  63  N.  Y.  464,  20 
Am.  Rep.  555;  Perkin  v.  Proctor,  2  Wils.  384; 
Piggott  V.  Raniey,  2  111.  147. 

Even  though  the  coroner  in  this  case  had 
acted  in  the  best  of  faith,  he  having  no  juris- 
diction, and  being  a  ministerial  officer,  much 
less  than  a  judicial  officer,  he  is  liable. 

Mechem,Pub.  Off.  ^g  524,  630,  p.  412;  Wright 
V.  Rouss,  18  Neb.  234;  Rouss  v.  Wright,  14 
Neb.  457;  Estopinal  v.  PeprouT,  37  La.  Ann. 
477;  Patzack  v.  Von  Oerichten,  10  Mo.  App. 
424;  Holtzman  v.  Robinson,  2  MacArth.  522; 
Piper  V.  Pearson,  2  Grav,  122,  61  Am.  Dec. 
438;  Barkeloo  v.  Randall,  4  Blackf.  478,  32 
Am.  Dec.  46;  Burnham  v.  Stetens,  33  N.  H. 
253. 

Motive  has  nothing  to  do  with  it. 

ReHll  V.  Pettit,  3  Met.  (Ky.)  819;  Clarke  v. 


the  employment  of  such  skill.  It  would  seem  that 
the  coroner  is  not  limited  by  the  boundaries  of  his 
own  county.  Jame««on  v.  Bartholomew  County 
Comrs.  64  Ind.  524,  580. 

In  that  case  a  chemical  analysis  of  the  coutentA 
of  the  stomach  of  the  deceased  was  allowed  to  be 
made  outside  of  the  county,  the  deceased^s  death 
belnf?  attributed  to  poison. 

And  for  that  purpose  he  has  authority  to  em- 
ploy a  chemist,  who  Is  neither  a  surgeon  nor  a  phy- 
sician, to  make  an  analysis  for  the  purpose  of  dis- 
covermpr  poison,  even  though  such  chemist  lives 
in  neither  county.  Bartholomew  County  Comrs- 
V.  Jameson,  86  Ind.  154. 

The  court  In  Jameson  v.  Bartholomew  County 
Comrs.  64  Ind.  584,  530,  held  that  the  provisions  of 
the  Indiana  statute  should  be  liberally  construed 
with  a  view  to  the  accomplishment  of  the  end  de- 
sired, and  in  such  a  manner  as  to  enable  the  coro- 
ner, where  the  death  of  a  human  belner  has  appar- 
ently been  caused  by  criminal  ajrency,  to  employ 
such  sclentiflc  means  and  persons  skilled  therein  as 
may  be  necessary  to  ascertain  the  cause  of  such 
death,  usinijr  his  judgement  accordinsr  to  the  partic- 
ular case  In  hand. 

And  in  the  same  case  the  court  further  stated 
that  the  welfare  of  society  and  the  interest  of  pub- 
lic justice,  alike,  demanded  that  such  an  Inquiry 
or  Inquest  should  be  thorough  and  complete,  so 
that  if  death  had  been  caused  by  a  criminal  agency 
the  iruUty  party  mifrht  be  discovered  and  receive  a 
just  punishment. 

So,  a  coroner  has  power  to  compel  the  attendance 
of  all  witnesses,  by  attachment.  Re  Application 
of  Coroner,  1  W.  N.  C.  372. 

And  parol  evidence  is  admissible  to  prove  that 
the  coroner  did  employ  a  physician  or  surgeon  to 
make  a  post-mortem  examination.  Jay  County 
Comrs.  V.  Gillum.  92  Ind.  511. 

A  coroner  may  summon  a  physician  to  testify, 
and  compel  him  to  swear  to  his  opinion  on  a  super- 
ficial view  of  the  body  but  helcannot  compel  him 
4J1  L.  R.  A. 


to  touch  It  or  do  the  more  nauseous  and  danger- 
ous work  of  opening  it;  yet,  as  he  is  authorized  to 
ascertain  the  truth  concerning  the  death,  he  must 
In  such  cases  employ  a  physician  to  make  the 
autopsy  and  ascertain  the  cause  of  death,  as  in  that 
case  such  a  course  Is  the  only  proper  means  by 
which  the  truth  can  be  ascertained.  St.  Francis 
County  v.  Cummings,  55  Ark.  419. 

And  the  right  of  a  coroner  in  this  respect  can- 
not be  precluded  by  the  county  commissioners* 
Allegheny  County  v.  Shaw,  34  Pa.  301. 

So,  the  county  board  has  no  control  over  such 
right.  Dearborn  County  Comrs.  v.  Bond,  88  Ind. 
102:  Jay  County  Comrs.  v.  Gillum,  92  Ind.  511;  Du- 
bois County  Comrs.  v.  Wertz,  WSt  Ind.  368;  Lang  v. 
Perry  County  Comrs.  121  Ind.  133. 

As  the  coroner  possesses  the  power  to  bind  the 
county  by  the  employment  of  a  physician  or  sur- 
geon for  the  purpose  of  making  a  post-mortem  ex- 
amination, it  follows  that  the  board  of  commis- 
sioners upon  whom  no  such  duty  rests  cannot  dis- 
charge the  duty  for  him,  nor  exempt  the  county 
from  liability  by  reason  of  such  employment. 
Dearborn  County  Comrs.  v.  Bond,  mijyra. 

The  point  as  to  whether  or  not  a  post-mortem 
examination  should  take  place  before  the  coroner 
impaneled  a  jury,  was  said  to  be  a  debatable  one^ 
yet  It  was  settled  that  the  post-mortem  examina- 
tion should  not  be  made  in  the  presence  of  the 
jury.  People  v.  Fitzgerald,  105  N.  Y.  146,  50  Am. 
Rep.  483. 

In  the  case  of  Re  Coroner's  Inquest,  1  Pa.  Co.  Ct. 
14.  3  Kulp,  451,  the  court  recognized  the  power  of  a 
coroner  to  order  a  post-mortem  examination  of  the 
body  of  the  deceased  by  one  physician,  but  dis- 
allowed the  expenses  of  two. 

A  physician  summoned  by  a  coroner  to  make  a 
scientific  examination  of  a  body  has  a  right  to  rely 
upon  the  official  act  of  the  coroner,  as  it  is  a  gen- 
eral principle  to  presume  that  public  officers  act 
correctly  until  the  contrary  is  shown.  Pueblo 
County  Comrs.  v.  Marshall,  11  Colo.  84,  87. 
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May,  2  Gray,  412;  Vosbvrgh  v.  Welch,  11 
Johns.  177. 

The  coroner  has  no  absolute  right  to  hold  an 
inquest  in  every  case  in  which  he  chooses  to 
do  so. 

Witthaus  &  Becker,  Medical  Jurisp.  p.  337; 
Jervis,  Coroner,  pp.  7,  8;  1  Taylor,  Medical 
Jurisp.  2d  ed.  p.  13. 

When  a  person  puts  another  in  his  place  to 
do  certain  acts  in  his  absence,  he  necessarily 
leaves  him  to  determine  for  himself,  according 
to  his  judgment  and  discretion  and  to  the  cir- 
cumstances and  exigencies  that  may  arise, 
when  and  bow  the  act  is  to  be  done,  and 
trusts  for  its  proper  execution,  and  is  liable  for 
the  act,  both  in  the  manner  and  occasion  of 
doing  it. 

Tomey.  Parkersburg  Branch  R.  Go.  39  Md. 
64,  17  Am.  Rep.  540;  NortJiern  C.  R.  Co.  v. 
Bastian,  15  Md.  494;  Lamm  v.  Port  Deposit 
Homestead  Asso.  49  Md.  233,  33  Am.  Rep.  246; 
Pennsylvania,  D.  &  M.  Steam  Nov.  Co.  v. 
Hungerford,  6  Gill  &  J.  291. 

If  a  corporation  intrusts  a  general  duty  to  an 
agent,  it  is  to  be  held  liable  for  damages  flow- 
ing from  the  agent's  act  done  in  the  course  of 
bis  general  authority. 

Pennsylvania   Co.  v.  Weddle,  100  Ind.   141; 


EvansviUe  &  T.  H.  R.  Co.  v.  McKee,  99  Ind. 
523,  50  Am.  Rep.  102;  Wentern  Maryland  R. 
Co.  V.  Franhlin  Bank,  60  Md.  46. 

It  would  seem  poor  law  that  would  allow  a 
corporation  to  act  thus,  holding  out  these  two 
individuals  in  their  respective  capacities  as- 
coroner  and  post-mortem  physician,  recogniz- 
ing the  benefit  derived  from  their  actions  and 
doings  by  being  an  advantage  to  students,  thus 
increasing  the  number  of  said  students,  and 
thereby  swelling  their  resources,  without  in- 
curring at  the  same  time  a  liability  for  the 
wrongful  acts  of  their  servants. 

Hewett  V.  Swift,  3  Allen,  424;  1  Addison, 
Torts,  6th  Am.  ed.  118;  Brokaw  v.  New  Jersey 
R.  &  Transp.  Co.  32  N.  J.  L.  382,  90  Am.  Dec. 
659;  FishkiU  Sav.  Inst.  v.  National  Bank,  SO 
N.  Y.  168,  36  Am.  Rep.  595;  Barvick  v.  Eng- 
lish  Joint  Stock  Bank,  L.  R.  2  Exch.  266:  Mac 
kay  v.  Commercial  Bank,  L.  R.  5  P.  C.  394; 
Johnston  v.  South  Western  Railroad  FUink,  3 
Strobh.  Eq.  317;  Bigelow,  Torts,  305:  Ken- 
nedy V.  Green,  3  Myl.  &  K.  719;  Althorf  v. 
Wolfe,  22  N.  Y.  865;  Pittsburgh,  Ft,  W.  db  C. 
R.  Co.  V.  Rvby.  38  Ind.  312.  10  Am.  Rep.  Ill: 
Patten  v.  Rea,  2  C.  B.  N.  S.  613. 

If  corporations  are  not  to  he  held  respon- 
sible for  injuries  lo  persons  done  in  the  trans- 


And  it  is  tbe  duty  of  such  a  physician  to  obey  such 
summons,  without  an  investigration  as  to  whether 
the  Jury  deemed  it  requisite  to  make  such  an  ex- 
amination.   Tbid. 

The  Indiana  statute  provides  that  when  asurireon 
or  physician  is  required  to  attend  an  Inquest  heid 
by  a  coroner  and  make  a  post-mortem  examina- 
tion, the  coroner  shall  certify  suob  service  to  the 
board  of  county  commissioners,  who  shall  order  the 
same  to  be  paid  out  of  the  county  treasury.  2 
Gavin  &  H.  Stat.  17,  §  8. 

In  Cook  v.  Walley,  1  Colo.  App.  168,  an  action  was 
brouifht  by  the  daughters  of  the  deceased,  whose 
husband  was  yet  alive,  against  tbe  undertakers  who 
had  charge  of  the  body  and  tbe  physician  who 
performed  the  post-mortem  examination,  to  re- 
cover damages  occasioned  by  reason  of  such  post 
mortem,  but  the  court  held  they  were  not  liable 
inasmuch  as  the  city  ordinance  required  a  doctor^s 
certitlcate  of  the  cause  of  death  before  tbe  burial 
could  be  allowed,  tbe  circumstances  of  tbe  case 
showing  that  such  certificate  could  not  bt*  granted 
by  the  physician  without  such  examination  being' 
made  in  order  to  ascertain  the  cause  of  death,  tbe 
examination  being  made  in  a  decent  and  scicntiflc 
manner  without  an  undue  exposure  of  the  body. 

One  of  tbe  reasons  assigned  for  tbe  denial  of  the 
remedy  in  tbe  above  case  was  that  tbe  plaiotifts 
were  not  tbe  sole  heirs  of  the  deceased,  inasmuch 
as  she  left  a  husband  surviving  whose  duty  it  was 
to  attend  to  the  burial  of  the  wife. 

The  New  York  Penal  Code,  S  811,  provides  that  a 
person  who  removes  the  dead  t)ody  of  a  human 
being,  or  any  part  thereof,  from  a  grave,  vault,  or 
other  place  where  tbe  same  has  been  burled,  or 
from  H  place  where  the  same  has  been  deposited 
while  awaiting  burial,  without  authority  of  law, 
with  intent  to  steal  the  same,  or  for  the  purpose  of 
dissection,  or  for  the  purpose  of  procuring  a  re- 
ward for  a  return  of  the  same,  or  from  malice  or 
wantonness,  is  punishable  by  imprisonment  for  not 
more  than  twenty  years,  or  by  a  fine  not  exceeding 
$£00,  or  both. 

In  People  v.  Fitzgerald,  106  N.  Y.  146, 60  Am.  Rep. 

483,  decided  under  tbe  at>ove  statute,  the  prisoner 

was  indicted  and  convicted  of  the  crime  of  body 

stealing,  and  the  facts  showed  that,  after  tbe  de- 

sed  had  been  interred,  upon  application  sup- 
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ported  by  affidavit  setting  forth  a  sufficient  ground 
to  give  the  coroner  Jurisdiction,  he  directed  the 
body  to  be  exhumed  for  the  purpose  of  a  post- 
mortem  examination  in  order  to  discover  the  cause 
of  death,  whether  by  murder  or  otherwise,  and  that 
the  body  was  exhumed  and  an  examination  taken 
without  a  Jury  being  impaneled.  The  court  held 
that  even  though  the  proceedings  by  the  coroner 
might  have  been  irregular,  yet  an  indictment  would 
not  lie  under  the  above  section  of  the  Penal  Co<Je» 
the  statute  not  being  intended  to  apply,  the  ex- 
humation being  made  by  legally  constituted  public 
authorities  for  tbe  purpose  of  ascertaining  whether 
a  crime  bad  been  committed  which  produced  tbe 
death  of  the  person  whose  body  was  exhumed. 

In  the  above  case  it  was  further  stated  that  when 
tbe  examination  was  made,  not  secretly,  but  pub- 
licly, on  an  open  application  to  tbe  officer  of  Justice 
charged  with  the  duty  of  inquiring  into  the  cause 
of  the  death  of  any  person  whose  body  was  brought 
within  his  Jurisdiction,  it  was  a  total  misapplies* 
tion  of  tbe  statute  against  body  stealing  to  use  it 
for  the  purpose  of  imposing  its  punishment  on  alV 
persons  concerned  in  the  exhumation,  in  case  any 
proceedings  of  the  officer,  under  whose  direction  it 
was  made,  should  be  found  to  be  irregular. 

In  that  case  tbe  irregularity  charged  was  neglect 
of  the  coroner  to  impanel  a  Jury  before  ordering 
the  post  mortem. 

Under  6  4109  of  tbe  Revised  Code  of  Georgia  of 
1873,  the  coroner  has  power  to  order  a  post-mortem 
examination  only  in  cases  of  death  from  poison, 
the  act  of  1863  superseding  that  of  1850.  Farrell  v. 
Floyd  County  Comrs.  57  Ga.  347. 

In  Kelly  v.  Brooks,  60  Ga.  582,  it  was  held  that,, 
under  tbe  laws  of  Georgia,  a  coroner  had  no  vested 
right  to  bold 'an  inquest  upon  dead  bodies,  unless 
tbe  laws  of  the  state  required  him  so  to  do,  or  un- 
less the  allegred  facts  were  sufficient  to  make  it  bis 
duty  under  such  law. 

Under  tbe  Revised  Statutes  of  Indiana  (2  Rev. 
Stat.  1876,  p.  21, 1 8)  when  a  surgeon  or  physician  is 
required  to  attend  such  inquest  and  make  a  post- 
mortem examination,  tbe  coroner  must  certify  such 
service  to  the  board  of  county  commissioners. 

In  Jameson  v.  Bartholomew  County  Comrs.  64 
Ind.  624,  626,  the  court  held  that  it  was  the  intent 
and  purpose  of  the  provision  of  the  Indiana  stat- 
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action  of  a  series  of  wrongful  acts,  such  an  | 
immunity  would  have  wide  scope. 

New  fork,  L.  E.  dcW.  R,  Co.  v.  Haring. 
47  N.  J.  L.  188;  2  Beach,  Priv.  Corp.  §  444; 
Wheeler  dt  W.  Mfg.  Co.  v.  Bopce,  86  Kan.  850, 
59  Am.  Rep.  571;  Hvasey  v.  Norfolk  Southern 
R.  Co.  99  N.  C.  34;  Biggins  v.  WatervUet 
Tump,  db  R.  Co.  46  N.  Y.  27, 7  Am.  Rep.  298; 
Salt  Lake  City  v.  Holliater,  118  U.  S.  260,  80 
L.  ed.  177;  Mersey  Docks  &  Harbour  Board  v. 
Gibbs,  L.  R.  1  H.  L.  98. 

When  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as.  in  the  ordinary 
course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendants,  that  the  acci- 
dent arose  from  want  of  care. 

Scott  V.  London  d  St.  K.  Docks  Co.  3  Hurlst. 
«&  C.  596;  Hows&r  v.  Cumberland  dt  P.  R.  Co. 
80  Md.  146,  27  L.  R.  A.  154;  Stevens  v.  Euro 
pean  dt  N.  A.  R.  Co.  66  Me.  76. 

Messrs.  Richard  M.  Venable,  Rich  & 
Bryan,and  Edwin  G.BaetJer.f  or  appellees : 

There  are  no  rights  arising  out  of  a  dead 
body  which  are  known  to  the  law  of  torts. 


The  clause  "rights  of  persons"  means  rij^hts 
of  persons  to  the  enjoyment  of  their  own  lives, 
limbs,  bodies,  health,  and  reputation. 

8  BI.  Com.  119;  Baltimore  &  0.  R.  Co.  v. 
State,  24  Md.  107;  Keye»  v.  MinmapoUs  dt  Si. 
L.  R.  Co.  86  Minn.  290. 

Mental  anguish  alone  is  not  a  ground  of  ac- 
tion. 

^oan  V.  Edwards,  61  Md.  89;  Lynch  v. 
Knight,  9  H.  L.  Cas.  577;  Chapman  v.  Western 
U.  Teleg.  Co.  88  Ga.  768,  17  L.  R.  A.  480;  dis- 
senting opinion  in  Wadsworth  v.  Western  U. 
Teleg.  Co.  86  Tenn.  695;  International  Ocean 
Telig.  Co.  v.  Saunders,  82  Fla.  484,  21  L.  R. 
A.  810. 

This  is  the  rule  in  nearly  every  state  in  the 
Union. 

Western U.  Teleg.  Co.  v.  Rogers,  68 Miss.  748, 
13  L.  R.  A.  859;  Burnett  v.  Western  U.  Teleg. 
Co.  39  Mo.  App.  599;  Connell  v.  Western  L  . 
Teleg.  Co.  116  Mo.  34.  20  L.  R.  A.  172;  Nete- 
man  v.  Western  V.  Teleg.  Co.  54  Mo.  App.  484;. 
Russell  V.  Western  U.  Teleg.  Co.  3  Dak.  315; 
West  V.  Western  U.  Teleg.  Co.  39  Kan.  93;  Sum- 
merjUld  v.  Western  U.  Teleg.  Co.  87  Wis.  1; 
Wyman  v.  Leavitt,  71  Me.  227.  36  Am.  Rep. 
303;  Johnson  v.  Wells  F.  dk  Co.  6  Nev.  224; 


^ute  to  clothe  the  coroner  of  the  county,  whenever 
be  should  be  notified  that  the  dead  body  of  any 
person,  supposed  to  have  come  to  his  death  by  vio- 
lence or  casualty,  was  within  bis  county,  with  the 
necessary  power  to  properly  inquire,  and  if  possi- 
ble ascertain  when  and  in  what  manner  and  by 
whom  such  person  came  to  his  death,  and  whether 
any  one  was  guilty  of  such  death,  and  the  degree 
of  guilt. 

And  under  M  5878  and  5879  of  the  Revised  Stat- 
utes of  Indiana  of  1881,  it  is  the  duty  of  a  coroner 
to  make  all  inquests,  and  for  the  purpose  of  ascer- 
taining in  what  manner  death  was  caused  he  is 
authorized  to  require  a  physician  or  surgeon  to  at- 
tend and  make  a  post-mortem  examination:  and 
for  the  services  rendered  under  the  certificate  of  a 
coroner  it  is  the  duty  of  the  board  of  commission- 
ers to  pay  the  same  out  of  the  county  treasury. 

In  construing  the  above  sections  of  the  Revised 
Statutes,  the  court,  in  the  case  of  Dearborn  County 
Comrs.  V.  Bond,  88  Ind.  102,  stated  that  such  duty 
was  imposed  upon  the  coroner,  and  for  the  purpose 
of  enabling  him  to  discharge  It  he  was  empowered 
to  employ  such  means  and  to  select  such  physician 
or  surgeon  as  in  his  Judgment  would  enable  him  to 
ascertain  the  cause  of  death,  the  duty  thus  im- 
posed necessarily  conferring  the  authority  to  make 
bis  own  selection  in  the  faithful  discharge  of  his 
duties,  and  in  that  respect  he  could  not  be  super- 
seded by  the  board  of  commissioners  upon  whom 
no  such  duty  rested. 

Under  8  3tt8  of  the  Iowa  Code  a  coroner,  when  he 
or  the  jury  deem  it  necessary,  has  power  to  cause 
a  post-mortem  examination,  and  a  Justice  of  the 
peace  acting  for  him  has  like  power.  Cushman  v. 
Washington  County,  45  Iowa.  ;255;  Sanford  v.  Lee 
County.  49  Iowa,  148. 

Under  the  New  York  Statute  of  1873.  it  is  discre- 
tionary with  the  coroner  to  cause  a  dissection  to  be 
made,  and  to  select  the  surgiK)n8.  Crisfield  v. 
Ferine.  15  Hun.  200.  aO:J.  81 N.  Y.  822. 

In  Crisfield  v.  Ferine,  supra^  the  real  question 
was  whether  a  post-mortem  examination  con- 
ducted by  surgeons  employedby  a  coroner  holding 
an  inquest  was  a  part  of  the  inquest  in  such  a  sense 
as  that  every  person  had  a  right  freely  to  attend  it. 
and  the  court  held  that  it  was  not.  the  statute 
(Laws  1873.  chap.  833.  5  2.  Laws  1874.  chap.  535. 1 2) 
authorizing  a  coroner  to  cause  the  examination  to 
31  L.  R.  A. 


be  made  providing  that  '*a  coroner  shall  have 
power,  when  necessary,  to  employ  not  more  than 
two  competent  surgeons  to  make  post-mortem  ex- 
aminations and  dissections,  and  to  testify  to  the 
same." 

And  since  the  passing  of  the  New  York  act  of 
1874,  the  coroner  has  the  right  to  employ  physi- 
cians for  the  purpose  of  making  post-mortem  ex- 
aminations. Feople.  Cosford.  v.  Niagara  County 
Supers.  38  N.  Y.  S.  R.  964. 

IT.  J,u»tices  of  the  peace^  etc. 

Under  the  Pennsylvania  act  an  alderman  was 
held  to  have  power  to  hold  an  inquest  and  order  a 
post-mortem  examination  in  the  absence  of  the 
coroner,  he  being  ex  officio  a  Justice  of  the  peace 
within  the  meaning  of  the  Fennsylvania  statute. 
Flckett  V.  Erie  County.  19  W.  N.  C.  60. 

So,  a  Justice  of  the  peace  has  power  to  hold  an 
inquest  under  the  Indiana  statutes  where  the  cor- 
oner is  absent  from  the  county,  or  in  cases  In 
which  he  is  unable  to  attend,  and  such  Justice  has 
full  power  to  perform  all  the  duties  pertaining  to 
the  office  of  coroner,  including  the  procurement 
of  a  physician  or  surgeon  to  make  a  post-mortem 
examination.  Stevens  v.  Harrison  County  Comrs. 
46  Ind.  541. 

And  in  Dubois  County  Comrs.  v.  Wertz.  112  Ind. 
268.  the  court  construed  fi  5888  of  the  Indiana  Re- 
vised Statutes  of  1881.  concerning  the  duties  of 
coroners,  as  applying  to  a  Justice  of  the  peace  of 
the  county.  Such  Justice  has  power  to  perform 
all  the  duties  of  a  coroner  in  connection  with  it. 

The  New  York  Laws  of  1864,  chap.  379.provlde  that 
a  Justice  of  the  peace  may  hold  an  inquest  in  case 
the  attendance  of  a  coroner  cannot  oe  procured 
within  twelve  hours  after  the  discovery  of  a  dead 
body,  and  further  thac  ^*in  all  cases  in  which  the 
cause  of  death  is  not  apparent,  it  shall  be  the  duty 
of  the  Justice  to  associate  with  himself  a  regular 
licensed  physician  to  make  a  suitable  examination 
for  the  discovery  of  said  oause;'^  and  in  the  case  of 
Crisfield  v.  Ferine,  15  Hun.  200.  203.  81  N.  Y.  622.  it 
was  held  that  such  act  had  no  applicatiou  to  an  in- 
quest held  by  a  coroner. 

See  also  Cushman  v.  Washington  County,  45 
Iowa,  265;  Sanford  v.  Leo  County  49  Iowa.  148. 
supra^  I.  E.  W. 
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Chase  v.  Western  U,  TeUg,  Co.  A4  Fed.  Rep. 
554.  10  L.  R.  A.  464;  Wilco:r  v.  Richmond  &  D. 
Jl  (70.52  Fed.  Rep.  264,  8  U.  S.  App.  118,  17 
L.  R.  A.  804;  Kester  v.  Western  U.  Teleg.  Co. 
55  Fed.  Rep.  605;  Western  IT.  Teleg.  Co.  v. 
Wood,  57  Fed.  Rep.  477,  21  L.  R.  A.  706,  13 
U.  S.  App.  317. 

An  injury  to  the  family  relations  means  an 
interference  with  some  right  which  arises  out 
of  the  family  relations,  and  which  the  law 
of  torts  recognizes  as  a  legal  right. 

The  law  does  not  recognize  all  the  rights 
which  the  family  relations  create. 

Pollock,  Torts,  196;  Lyfich  v.  Knight,  supra. 

The  only  rights  which  the  law  thus  recog- 
nizes are: 

(a)  The  right  of  the  husband  to  the  consor- 
tium of  the  wife. 

Pollock.  Torts,  196. 

(b)  Possibly  the  right  of  the  wife  to  the  con- 
sortium of  the  husband. 

Cooley,  Torts,  267;  Pollock,  Torts,  197. 

If  the' right  of  consortium  or  the  service  has 
<;eased,  then  the  husband,  wife,  or  parent  has 
no  rights  which  the  law  protects. 

It  is  clear  that  the  dead  body  is  not  property 
in  any  senses 

2  bl.  Com.  429;  Chapman  v.  Western  U. 
TeUq.  Co.  88  Ga.  771,  17  L.  R.  A.  430;  Re 
Brick  Fresby.  Church,  3  Edw.  Ch.  155;  Grif- 
fith V.  Charlotte,  C.  d  A.  R.  Co.  23  S.  C.  40,  55 
Am.  Rep.  1;  Meagher  v.  Driscoll,  99  Mass.  281, 
«6  Am.  Dec.  759;  Reg.  v.  Sfuirjpe,  40  Eng.  L. 
&  Eq.  582;  Cooley,  Torts,  261;  28  Alb.  L.  J. 
107. 

To  steal  the  body  is  no  crime. 

4  Bl.  Com.  236;  FosUr  v.  Dodd,  8  Best  i&  S. 
854;  Bishop,  Crim.  L.  ^  780;  Roscoe,  Crim.  Ev. 
10th  ed.  445;  Stephen's  Dig.  Crim.  L.  art. 
292. 

Trover  will  not  lie  for  it. 

2  East,  P.  C.  p.  652. 

Replevin  will  not  lie. 

Guthrie^.  Weaver,  1  Mo.  App.  141. 

It  cannot  be  the  subject  of  contract. 

Jones  V.  Ashburnham,  4  East,  460. 

After  death  of  a  human  being,  the  disposi- 
tion of  his  body  becomes  a  matter  for  the  pub- 
lic, and  was  in  charge  of  public  officials,  t.  e., 
the  executor,  who  at  the  time  was  a  public  offi- 
cer or  coroner. 

Queen  v.  Scott,  2  Q.  B.  246,  note;  Williams 
V.  Williams,  L.  R.  20  Ch.  Div.  659;  Wms. 
Exrs.  6th  ed.  906. 

No  rights  of  a  dead  body  were  ever  recog- 
nized at  law^;  they  were  sometimes  recognized 
in  ecclesiastical  or  chancery  courts,  but  never 
in  courts  of  law. 

Grifflth  V.  Charlotte,  C.  dk  A.  R.  Co.  &upra; 
Weld  V.  Walker,  130  Mass.  422;  Snyder  v.  Sny- 
der, 60  How.  Pr.  368;  B/yeey.  Halbangh,  47 
Md.  336,  28  Am.  Rep.  464;  Peters  v,  Peters,  43 
N.  J.  Eq.  140;  Johnston  v.  Marinus,  18  Abb. 
N.  C.  74;  Pierce  v.  Proprietors  of  Swan  Point 
CemeUry,  10  R.  I.  242,  14  Am.  Rep.  667; 
Wynkoop  v.  Wynkoop.  42  Pa.  293,  82  Am.  Dec. 
506;  Guthrie  v.  Weaver,  1  Mo.  App.  141. 

There  is  not  in  the  entire  domain  of  the 
law  a  single  example  of  a  right  of  possession 
recognized  by  the  law  of  torts  in  a  thing  in 
which  there  can  be  no  right  of  ownership. 

Greenwood  v.  GreeniDood,  28  Md.  370. 

It  has  no  value  save  a  sentimental  one. 
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Lynch  V.  Knight,  9  H.  L.  Cas.  577;  Chap- 
man v.  Western  U.  TeUg.  Co.  88  Ga.  772,  17  L. 
R.  A.  480. 

If  it  exists  at  all  it  is  a  purely  equitable  right, 
liable  to  regulation  according  to  circumstances 
by  a  court  of  equity. 

Guthrie  v.  Weaver,  1  Mo.  App.  141;  Weld  v. 
Walker,  130  Mass.  422.  39  Am.  Rep.  485; 
Page  v.  Symonds,  63  N.  H.  20;  Snyder  v.  Sny- 
der, supra;  Meagher  v.  Driscoll,  99  Mass.  281, 
96  Am.  Dec.  759;  Pierce  v.  Proprietors  of  Sican 
Point  Cemetery,  10  R.  I.  242.  14  Am.  Rep. 
667. 

The  coroner  is  a  public  officer  whose  duties 
include  the  holding  of  inquests,  and  the  order- 
ing of  autopsies. 

A  public  official  whose  duties  involve  the 
exercise  of  discretion  is  onlv  liable  for  an  offi- 
cial act  if  he  fails  to  honestly  exercise  that  dis- 
cretion. 

Bishop,  Non-Cont.  L.  §787;  States.  Carriek, 
70  Md.  586;  State  v.  Bixler,  62  Md.  357: 
MincherN.  State,  66  Md.  227;  Kendall  y.  Stokes, 
44  U.  S.  3  How.  99,  11  L.  ed.  512;  Wilkes  v. 
Dinsman,  48  U.  S.  7  How.  131.  12  L.  ed.  637; 
Downer  v.  Lent,  6  Cal.  »4,  65  Am,  Dec.  489; 
Eastonv.  Calendar,  11  Wend.  91;  Stewart  v. 
Southard,  17  Ohio,  402,  49  Am.  Dec.  463; 
Green  v.  Swift,  47  Cal.  541;  Boner  v.  Adams, 
65  N.  C.  643. 

Judicial  or  quasi  judicial  officers  or  officials 
in  judicial  or  quasi  judicial  proceedings  are 
protected  from  civil  liability  provided  they  act 
in  good  faith. 

Throop,  Pub.  Oflf.  §  583;  Downer  Y.Lent,  and 
Kendall  Y.  Stokes,  supra. 

The  question  of  liability  depends,  not  on  the 
character  of  the  proceeding  or  of  the  officer, 
but  upon  the  character  of  the  act  performed. 

State  V.  Carrick,  State  v.  Bixler,  and 
Mincher  v.  State,  supra;  Wilson  v.  Nexo  York, 
1  Denio,  599,  43  Am.  Dec.  719. 

Officers  who  are  judicial  officers  in  the 
highest  sense  are  liable  for  nonperformance  or 
improper  performance  of  acts  with  reference 
to  which  they  have  no  discretion,  even  though 
the  acts  are  performed  in  a  strictly  judicial  pro- 
ceeding. 

Throop.  Pub.  Off.  ^§  539,  540,  729;  PeopU, 
McDonald,  v.  Bush,  40  Cal.  344;  Nash  v.  Peo- 
ple, 36  N.  Y.  607;  ThotnpsonY.  Holt,  52  Ala. 
491;  Matthews  v.  Houghton,  11  Me.  377;  Slate 
V.  Carrick,  &ud  Mincher  y.  State,  supra;  IPoe, 
PI.  ^  515;  Dillingham  v.  Snow,  5  Mass.  547; 
Easton  v.  Calendar,  State  v.  Bixler,  Stewart  v. 
Southard,  Green  v.  Swift,  Kendall  v.  Stokes, 
Wilkes  Y.  Dinsman,  Boner  v.  Adams,  and 
Downer  v.  Lent,  supra;  Seaman  v.  Patten,  2 
Cai.  312. 

The  liability  depends,  therefore,  not  on  the 
character  of  the  office  or  proceeding,  but  on 
the  character  of  the  act. 

The  official  duties  of  the  coroner  include  the 
holding  of  an  inquest  and  the  performance  of 
autopsies. 

1  Bl.  Com.  348,  349;  Alexander,  British  Stat. 
71,  72;  Baltimore  City  Code,  p.  78;  St.  Fran- 
cis County  V.  Cummings,  55  Ark.  419;  Alle- 
gheny County  Y.  Watt,  3  Pa.  462;  fjancaster 
County  V.  Mishler,  100  Pa.  624. 

He  can  even  order  examinations  not  strictly 
autopsies. 

Jameson  v.  Bartholoinew  County  Comrs.   64 
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Ind.  524;  Bartholomew  Count}/  Comrs.  v.  Jame- 
son,  86  Ind.  154;  Cook  v.  Walley,  1  Colo.  App. 
168.     • 

The  statutes  conferring  upon  coroners  the 
right  to  hold  autopsies  should,  in  view  of  the 
importance  and  necessity  of  the  autopsies,  re- 
ceive a  liberal  construction.  The  coroner  has 
the  right  to  determine  when  an  autopsy  should 
be  held. 

Jameson  v.  Bartholomew  County  Comrs.,  Bar- 
tholoineic  County  Comrs.  v.  Jameson,  and  8t, 
tYancis  County  \.  CumminQS,  supra;  Betard 
V.  Hoffman,  18  Md.  479,  81  Am.  Dec.  618;  Al- 
legheny County  V.  Sfiatd,  34  Pa.  301;  Allegheny 
County  y.  Watt,  8  Pa.  462. 

There  was  no  evidence  that  the  college  of 
Physicians  and  Surgeons  in  any  way  partici 
pated  in  the  commission  of  the  wrong  charged 
in  the  declaration. 

The  body  was  in  the  possession  of  the  cor- 
oner; tbe  college  had  the  right  to  assume  that 
the  coroner  was  in  rightful  possession  of  the 
body  and  acting  lawfully;  he  had  the  un- 
•doubted  right  to  prevent  the  removal  or  inter- 
ference until  he  had  decided  whether  or  not  an 
inquest  was  necessary. 

Jameson  v,  Bartholomew  County  Comrs. 
supra. 

Even  if  the  person  j^rforming  the  autopsy 
■did  have  authority  to  act  on  behalf  of  the  col- 
lege, there  is  no  evidence  that  they  exercised 
it  and  performed  tbe  autopsy  on  behalf  of  the 
college. 

When  a  question  arises  as  to  the  capacity  in 
which  a  person  has  acted  in  doing  a  particular 
act,  he  is  presumed  to  have  acted  in  that  ca- 
pacity in  which  it  was  his  legal  duty  or  in 
which  he  was  authorized  to  act. 

Phelps,  Principles  of  Eq.  ^5  212;  Jameson  v. 
Bart/tolomew  County  Coinrs,  supra. 

Roberts,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  below  (who  is  now  appellant) 
broucht  suit  against  the  College  of  Physicians 
and  Surgeons  of  Baltimore  City,  Dr.  Nathaniel 
G.  Keirle,  and  Dr,  Edwin  Geer.  In  her  decla- 
ration she  averred  that  the  body  of  her  de 
ceased  husband  was  wrongfully  and  unlaw- 
fully taken  in  charge  by  the  defendants,  and 
cut  and  mutilated,  and  used  as  a  subject  for 
the  students  of  the  defendant  college,  without 
warrant  in  law:  and  that  the  defendants 
wrongfully  and  unlawfully  detained  the  dead 
body  from  burial,  when  demanded  for  that 
purpose  by  the  plaintiff;  and  that  the  cutting 
and  mutilation  of  the  body  were  done  secretly 
and  clandestinely,  in  order  to  afford  instruc- 
tion to  the  students  of  the  college,  and  without 
the  consent  of  plaintiff,  or  any  one  acting  for 
her. 

The  damage  alleged  to  have  been  caused  by 
these  acts  was  great  mental  excitement  and 
distress  and  bodily  suffering  on  the  part  of  the 
plaintiff.  Demurrers  by  each  of  the  defend- 
ants presented  to  the  court  below  the  question 
whether  the  facts  alleged  entitled  the  plaintiff 
to  a  cause  of  action.  The  court  overruled  the 
demurrers,  and  the  case  was  tried  before  a 
jury.  The  verdict  and  judgment  were  in  favor 
of  the  defendants  and  the  plaintiff  appealed. 

Of  course,  even  if  errors  were  committed  by 
the  court  in  the  course  of  the  trial,  we  could 
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not  reverse  the  judgment,  if  it  were  manifest 
to  us  that  tbe  declaration  showed  no  right  of 
recovery  on  the  part  of  the  plaintiff.  We  shall 
not,  however,  further  advert  to  this  matter  at 
present.  But  inasmuch  as  the  acts  laid  to  the 
charge  of  the  defendants  impute  grave  moral 
delinquency,  it  seems  to  us  just  that  we  should, 
in  tbe  first  instance,  carefully  examine  the 
grounds  on  which  these  accusations  are  made. 
The  deceased,  George  W.  Young,  while  en- 
gaged in  coupling  cars  on  the  Northern  Cen 
tral  Railroad,  sustained  a  very  severe  injury; 
his  right  leg  was  mashed  below  the  knee,  and 
the  injured  portion  almost  severed  from  his 
body,  retaining  its  connection  with  it,  only  by 
a  few  threads  of  tissue.  The  wounded  man 
was  a  strong  stout  man,  of  good  nerve  and 
able  to  work. 

His  widow  testified  that  he  never  lost  any 
time  from  his  work;  and  one  of  his  fellow  la- 
borers testified  that  he  had  worked  with  him 
five  years,  and  that  he  lost  no  time.  He  was 
sent  to  the  city  hospital  in  Baltimore  where  he 
died  the  next  day.  The  College  of  Physicians 
and  Surgeons  supplies  the  m^ical  and  surgi- 
cal service  to  the  city  hospital;  and  the  patient 
was  under  the  care  of  a  resident  physician  who 
was  appointed  by  the  college.  After  his  death 
a  post-mortem  examination  was  ordered  by  Dr. 
Geer,  one  of  the  defendants,  and  was  conducted 
by  Dr.  Keirle,  another  of  the  defendants.  The 
post  mortem  was  made  in  a  room  belonging  to 
the  College  of  Physicians  and  Surgeons,  where 
such  examinations  are  usually  made;  and  the 
two  physicians  just  named  are  connected  with 
the  college,  Dr.  Keirle  being  a  member  of  the 
faculty.  The  post  mortem  was  without  the 
consent  of  the  plaintiff,  the  widow  of  the  de- 
ceased, or  of  any  member  of  his  family.  Evi- 
dence was  offered  on  the  part  of  the  plaint  iff 
for  the  purpose  of  showing  that  the  body  was 
wantonly  cut,  mutilated,  and  disfigured,  and 
the  feelings  of  the  relatives  of  the  deceased  in- 
humanly outraged.  On  the  part  of  the  de- 
fendants it  was  shown  that  Dr.  Geer  was  one 
of  the  coroners  of  the  city  of  Baltimore,  and 
that  Dr.  Keirle  was  the  medical  examiner  ap- 
pointed by  the  board  of  health;  also  that  the 
post  mortem  was  ordered  by  Dr.  Geer,  as  cor- 
oner, and  performed  in  obedience  to  his  orders, 
by  Dr.  Keirle. 
"Dr.  Geer  testified  that  he  ordered  the  autopsy 
because  he  wished  to  know  the  cause  of  death; 
that  it  had  been  reported  to  him  that  the  man's 
leg  had  been  cut  off  by  the  train  and  that  he 
had  died  within  thirty-six  hours  after  he  was 
brought  to  the  hospital,  and  that  he  did  not 
think  that  the  loss  of  the  leg  in  this  way  suffi- 
ciently accounted  for  the  death,  and  that  he 
could  not  give  the  death  certificate  without 
having  a  post  mortem.  Dr.  Keirle  testified 
that  he  did  not  think  that  in  the  majority  of 
cases  persons  in  ordinary  health  when  the  leg 
was  crushed  below  the  knee  would  die  from 
shock.  Dr.  Welsh  testified  that  if  a  healthy 
man  should  have  his  leg  crushed  off  he  would 
not  think  it  a  sufticient  cause  to  explain  the 
death,  and  in  such  case  if  his  ofiicial  duty  re- 
quired him  to  give  a  death  certificate  he  would 
make  every  effort  to  obtain  a  post  mortem,  and 
that  it  was  so  unusual  for  a  death  to  occur 
from  accident  under  the  conditions  surround- 
ing the  deceased  that  other  explanations  were 
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more  probable.  Dr.  Michael  testified  that 
wheD  a  man's  ]ee  is  cut  off  below  the  knee, 
and  he  dies  within  thirtv-six  hours  after  the 
injury,  the  accident  would  not  be  an  entirely 
satisfactory  explanation  of  the  death,  if  the 
man  was  ordinarily  healthy  and  muscular; 
and  if  he  was  required  to  determioe  definitely 
the  cause  of  death  in  such  a  case  he  would  not 
consider  that  he  had  done  his  duty  without 
having  an  autopsy. 

Br.  Keirle  described  his  proceeding  in  mak- 
ing the  autopsy,  the  taking  out  the  brain,  the 
opening  the  body,  the  removing  and  cutting 
into  the  different  organs,  the  liver,  spleen,  kid- 
neys, lungs,  and  heart.  He  testified  that  you 
have  to  examine  all  the  vital  organs  to  see  the 
cause  of  death,  and  that  the  cause  of  death 
was  persistent  heart  shock:  that  the  deceased 
had  fatty  kidneys,  and  fatty  degeneration  of 
the  heart;  that  the  injury  itselt  was  not  of 
such  a  nature  as  should  have  caused  persistent 
heart  shock,  unless  there  was  something  else 
besides  the  injury  which  helped  to  produce  it; 
that  the  crushing  of  a  man's  leg  below  the 
knee  was  not  such  a  thing,  in  his  opinion,  as 
would  produce  persistent  heart  shocks.  Dr. 
Welsh  and  Dr.  Michael  testify  that  to  make  a 
complete  examination  it  is  necessary  to  remove 
and  open  the  brain.  Without  going  into  mi- 
nute details  we  may  say  that  the  professional 
testimony  in  this  case  tends  to  show  that  the 
autopsv  was  conducted  in  the  usual  manner. 

By  the  act  of  1878.  chapter  347,  the  gov- 
ernor is  authorized  to  appoint  four  coroners 
for  the  city  of  Baltimore.  This  act  is  codified 
among  the  public  local  laws  as  article  4,  §§  149. 
etc.  Inquests  are  required  to  be  held  when- 
ever a  person  is  found  dead  and  the  manner 
and  cause  of  death  shall  not  be  already  known 
as  accidental  or  in  the  course  of  nature.  There 
are  other  duties  which  coroners  in  the  city  of 
Baltimore  are  required  to  perform.  The  mu- 
nicipality has  the  power  to  pass  ordinances  to 
preserve  the  health  of  the  city  and  to  prevent 
introduction  of  contagious  diseases  therein. 
In  pursuance  of  this  power  a  board  of  health 
has  l)een  established,  and  many  ordinances 
have  been  passed  for  the  purpose  of  detecting 
and  preventing  the  causes  of  diseases  and  re- 
moving them  when  they  are  found  to  exist. 
The  board  of  health  is  authorized  and  required 
to  appoint  a  medical  examiner,  and  it  is  made 
his  duty  to  make  post-mortem  e.\aminations  in 
any  part  of  the  city  when  called  upon  by 
either  of  the  coroners  of  the  board  of  health. 
Baltimore  City  Code  of  1892,  art.  23,  ^^  1-7. 
Furthermore,*  it  is  enacted  that  "when  any 
person  shall  die  in  the  said  ciiyit  shall  be  the 
duty  of  the  physician  who  attended  during  his 
or  her  last  illness,  or  the  coroner,  when  the  case 
comes  under  his  notice,  to  furnish  within  forty- 
eiarht  hours  after  the  death  ...  a  cer- 
tificate setting  forth,  as  far  as  the  same  can  be 
ascertained,  ...  the  cause,  date,  and 
place  of  death."  City  Code  of  1892,  art.  42, 
§  2.  The  object  of  this  last  provision  is  ob- 
vious. The  spread  of  infectious  and  conta- 
gious diseases  is  very  apt  to  occur  in  thickly 
settled  communities. 

It  is  therefore  the  part  of  wisdom  to  watch 
with  vigilance  every  indication  of  their  ap- 
proach, and  to  investigate  the  causes  which 
might,  in  any  probability,  produce  them. 
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The  causes  of  death  must  be  ascertained.  bO 
that  means  may  be  adopted  for  the  prevention 
of  other  deaths  from  the  same  sources.  The 
evidence  before  us  exhibits  the  case  of  a  pub- 
lic ofllcer  whose  duty  it  is  to  find  out  and  certify 
the  cause  of  a  death  which  is  brought  to  his 
notice.  The  accident  preceding  his  death,  and 
disabling  him,  is  not,  in  his  opinion,  sufficient 
to  cause  the  death  of  a  healthy  person.  There 
must  therefore,  as  he  thinks,  be  some  diseased 
condition  of  the  injured  man,  whi<^h  contril> 
uted  to  bring  about  this  result.  His  opin- 
ion is  'shared  by  other  reputable  phywcians 
who  kave  testified  in  the  case.  He  could  cot 
honestly  and  conscientiously  give  the  certificaie 
which  the  law  required  him  to  give,  unless  he 
made  proper  inquiry  into  the  chsc.  In  bis 
judgment,  and  in  the  judgment  of  the  profes- 
sional witnesses,  proper  and  sufficient  inquiry 
could  not  be  made  without  an  autopsy.  So 
far  as  the  evidence  in  the  case  shows,  or  any 
rational  inference  from  it,  the  coroner  did 
simply  his  plain  and  positive  duty  in  ordering 
the  autopsy.  And  the  medical  examiner.  Dr. 
Keirle,  was  equallv  obliged  by  his  duty  to 
obey  the  order  of  the  coroner.  On  the  prayer 
of  the  defendants  the  court  gave  to  the  jury 
the  three  following  instructions: 

"1.  There  is  no  evidence  in  this  case  to  show 
that  the  College  of  Physicians  and  Surgeons- 
did  any  of  the  alleged  wrongful  acts  mentioned 
in  the  declaration  or  ratified  the  same,  and 
therefore  their  verdict  must  be  for  the  .«iaid  de- 
fendant, the  College  of  Physicians  and  Sur- 
geons of  Baltimore  City. 

**2.  That  there  is  no  evidence  legally  sufficient 
to  show  that  the  defendant  Geer  participated 
in  any  way  in  the  commission  of  the  alleged 
wrongful  acts  mentioned  in  the  declaration, 
further  than  as  coroner  of  the  slate  of  Mary- 
land to  order  the  post  mortem  examination  to 
be  performed,  and  that  there  is  no  evidence 
legally  sufficient  to  show  that  in  ordering  the 
post-mortem  examination  to  be  performed  he 
acted  wantonly,  maliciously,  or  corruptly,  and 
therefore  the  verdict  must  be  for  this  said  de- 
fendant, Edwin  Geer. 

"3.  If  the  jury  believe  that  the  defendant 
Keirle  performed  the  post  mortem  upon  the 
body  of  George  W.  Young,  deceased,  at  the 
order  of  Coroner  Geer,  as  the  city  examining 
physician,  and  that  in  performing  said  post- 
mortem he  treated  the  body  with  ordinary 
decency  and  did  not  wantonly  disfigure  the 
same,  he  acted  within  the  scope  of  his  official 
dutv,  and  the  verdict  must  be  for  the  defend- 
ant; Keirle." 

The  College  of  Physicians  and  Surgeons  jht- 
mitted  its  room  to  be  used  for  the  post  mortem 
examination,  but  appears  to  have  had  no  fur- 
ther connection  with  the  matter.  The  post 
mortem  was  a  lawful  proceeding.  If  anything 
irregular  or  improper  occurred  in  the  prosecu- 
tion of  it,  the  college  took  no  part  in  it.  The 
same  thing  may  be  said  in  reference  to  the  cor- 
oner. The  question  regarding  ihe  charges 
which  allegea  the  wanton  mutilation  of  the 
body  was  fairly  left  to  the  jurv  in  the  last  in 
st ruction.  The  prayers  offerea  on  the  part  of 
the  plaintiff  were  inconsistent  with  those 
granted  by  the  court,  and  were  pro|5erly  re- 
jected. As  the  jury  have  acquitted  the  de- 
fendants of  the  charges  made  against  them,  it 


1895 


Young  v.  College  op  Physiciaks  and  Sorqeonb. 


547 


would  seem  to  be  rather  an  abstract  question  to 
consider  what  would  have  been  their  responsi- 
bility in  a  civil  action  if  they  had  been  found 
guilty.  It  is  to  be  hoped  that  few  persons  in  a 
civilized  country  would  wantonly  mutilate  a 
dead  body,  or  would  without  warrant  of  law 
attempt  to  prevent  surviving  friends  and  rela- 
tives from  performing  the  rites  of  Christian 
sepulture.  Such  acts  would  manifest  a  great 
depth  of  depravity. 

Two  exceptions  were  taken  to  the  admission 
of  testimony  given  by  Mitchell,  a  funeral  di- 
rector. He  was  asked,  "Did  you  ever  have  in 
your  professional  capacity  anything  to  do  with 
the  preparing  for  burial  persons  upon  whom 
post-mortem  examinations  had  been  made?  To 
which  he  replied  that  he  had.  He  was  then 
asked,  "When  the  body  is  turned  over  to  the 


funeral  director  for  burial  is  it  or  is  it  not, 
after  a  post-mortem  has  been  performed  on  it, 
fit  to  be  seen  by  the  familv  without  shocking 
their  sensibility?  To  which  he  replied:  "I 
never  received  a  body  from  the  hands  of  the 
coroner  or  where  a  post-mortem  examination 
had  been  made,  that  was  in  a  condition  for 
the  family  to  see.  without  being  prepared." 
The  testimony  showed  the  effect  produced  on 
a  dead  body  by  a  post  mortem  examination. 
We  cannot  see  any  objection  to  proving  this 
fact;  it  mifijbt  almost  be  inferred  from  com- 
hion  knowledge  that  the  use  of  the  surgeon's 
knife  would  disfigure  the  human  body  and 
give  it  an  appearance  which  would  shock  the 
sensibilities  of  the  family  of  the  deceased. 
The  judgment  must  be  affirmed. 


MINNESOTA  SUPREME  COURT. 


John  B.  GILFILLAN,  Respt., 
Anton  SCHMIDT  et  al.,  Appts. 


(. 


.Minn.. 
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*  1.  The  lands  of  the  defendants  were 
sitaated  immediately  north  of  those  of 
the  plaintiff,  those  of  both  parties  slop- 
ing to  the  soath  at  a  grade  of  9  feet  to  the 
mile.  The  north  part  of  defendants'  lands  formed 
a  watershed,  the  surface  waters  Irom  which  nat- 
urally drained  into  a  largre  pond  or  marsh,  which 
was  fed  entirely  by  surface  water/  This  pond  or 
marsh  had  a  natural  outlet  at  its  south  end« 
whence,  in  the  wet  seasons  of  the  year,  its  waters 
flowed,  through  a  fairly  well-defined  channel  or 
waterway,  southerly  to  and  across  plnintiflf's  land, 
into  a  small  lake,  and  thence- into  Lake  Minne- 
tonka.  This  was  the  natural  and  only  feasible 
drainage  of  defendants'  lands.  In  wet  seasons 
the  pond  or  marsh  on  defendants'  lands  filled 
with  surface  waters  from  the  surrounding  water- 
shed, covering  30  or  40  acres,  but  at  other  seasons 
ran  ofT,  evaporated,  or  was  alworbed  by  the  soil, 
until  the  water  only  covered  a  few  acres,  to  the 
depth  of  from  »'  or  3  feet  down  to  only  a  few 
inches.  Much  of  the  adjacent  land,  although  wet 
and  marshy,  was  susceptible  of  valuable  improve- 
ment by  drainage,  but  the  waters  stood  on  them 
so  late  in  the  season  as  to  render  them  valueless. 
About  fifteen  years  ago,  the  defendants,  for  the 
purpose  of  draining  these  lands,deepened  the  out- 
let of  this  pond  or  marsh  and  the  natural  water- 
way thence  south  towards  plaintiff's  land  about  2 
feet,  thus  draining  and  reclaiming  much  land 
which  would  otherwise  be  valueless.  They  did  not 
divert  any  of  the  water  from  its  natural  course, 
but  merely  aided  the  natural  system  of  drainage. 
Neither  have  they  done  anything  more  than  was 
necessary  in  the  interests  of  good  husbandry.  In 
July,  18»2,  there  was  a  very  unusually  heavy  rain- 
fall, which  filled  up  the  pond  or  marsh  on  de- 
fendants' lands,  from  which  the  waters  fiowed  in 
great  volumes  through  the  outlet  and  channel 

*  Headnotes  by  Mitchkll.,  J. 


NoTB.— For  rights  as  to  flow  of  surface  water, 
see  note  to  Gray  v.  Mc Williams  fCal.)  21 L.  R.  A.  583; 
also  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  (S.  C.)  22 
L.  R.  A.  246:  St.  Paul  &  D.  R.  Co.  v.  Duluth  (Minn.) 
23  L.  R.  A. 88:  Sheehan  v.  Flinn  (Minn.) 26  L.  R.  A.632; 
Albany  v.  Sikes  (Ga.)  28  L.  R.  A.  658. 
31  L.  R.  A. 


deepened  by  the  defendants;  and  when  it  reached 
the  north  side  of  plaintiff's  land,  large  quantities 
of  this  water  left  its  natural  course,  and  over- 
flowed, in  another  direction,  upon  plaintiff's 
meadows,  greatly  damaging  his  crop  of  hay. 
There  is  no  evidence  that  the  water  has  thus 
overflowed  either  before  or  since,  or  that  it  is 
likely  ever  to  occur,  except  under  exceptional 
circumstances,  in  case  of  unusual  rainfalls.  As- 
suming that  this  overflow  was  caused  by  defend- 
ants' deepening  the  natural  line  of  drainage,  it 
does  not  appear  that  plaintiff  cannot  protect 
himself  against  its  recurrence  at  small  expense 
compared  with  the  benefits  resultmg  to  the  de- 
fendants by  reason  of  the  improved  drainage  of 
their  lands.  Held,  that  the  evidence  does  not 
justify  the  conclusion  that  the  overflow  and  con- 
sequent damage  to  plaintiff  were  caused  by  the 
acts  of  the  defendants  in  deepening  the  natural 
outlet  and  way  for  these  waters. 
2.  Bat  even  if  such  acts  will,  in  case  of 
unusually  heavy  rains,  render  the  wa- 
ter more  liable  to  overfloifir,  or  cause 
greater  quantities  of  it  to  overflow  upon  plain- 
tiff *s  meadows,  yet,  under  the  modified  common- 
law  rule  as  to  the  disposition  of  surface  waters 
adopted  in  this  state,  and  within  the  i-ules  laid 
down  in  Sheehan  v.  Ilynn  (Minn.)  26  L.  R.  A.  632, 
the  defendants  had  a  right  to  do  what  they  did  in 
the  i*easonable  improvement  of  their  own  lands. 

(Start,  Ch.  J.,  and  Buck,  J.,  dissent.) 


(January  29,  1896.) 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  for  Hennepin  County  deny- 
ing a  new  trial  after  verdict  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  injuries  alleged  to  have  been  caused  by 
water  which  flowed  upon  plaintifl['8  land  be- 
cause of  defendants'  act  in  deepening  the  chan- 
nel for  the  drainage  of  their  lands.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Welch  &  Hayne,  for  appellants: 

Defendants  are  entitled  to  judgment  on  the 
facts  as  found. 

Sheehan  v.  Flynn  (Minn.)  26  L.  R.  A.  632. 

The  doctrine  established  by  this  court  in  that 
case  is  one  which  commends  itself  to  every 
student  of  the  subject  who  analyzes  the  ques- 
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tioD,  and  is  fouDdcd  upon  common  sense  and 
sound  principles  of  law. 

Peck  V.  IJerrinffion,  100  III.  611,  50  Am.  Rep. 
627;  Baker  v.  Leka,  48  111.  App.  358;  Gould, 
Waters,  §  266,  p.  466;  West  Cumberland  Iron 
dbS.  Co.  V.  Kenyou,  L.  R.  1  Cb.  Div.  787;  Peck 
V.  Goodberleit,  109  N.  Y.  180;  Washb.  Easem. 
3d  ed.  p.  452  (855);  Schaefer  v.  Marthaler,  34 
Minn.  487,  57  Am.  Rep.  73. 

Messrs.  Gilfillan,  Willard,  &  WUlard. 
for  respondent: 

Until  tbe  case  of  Sheehan  v.  Flynn  (Minn.) 
26  L.  R.  A.  632,  an  owner  of  land  had  n<5 
rigbt  to  drain  surface  water  standinc  thereon 
upon  the  lands  of  his  neighbors  merely  to  ren- 
der his  land  tillable. 

Uogenson  v.  St.  Pavl,  M.  &  M.  R.  Go.  31 
Minn.  224. 

The  order  in  this  case  will  have  to  be  af- 
firmed unless  Sheehan  v.  Flynn  prevents  such 
a  result.  That  case  can  be  distinguished  from 
this  one  in  several  ways : 

1.  The  water  there  was  surface  water. 
Sckaefer  v.  Marthaler,  34  Minn.  487.  57  Am. 

Rep.  73;  Pinneyv.  Lvce,  44  Minn.  367;  Tillot- 
son  V.  .<mith,  32  N.  H.  00.  64  Am.  Dec. 
355. 

2.  There  is  nothing  to  show  in  the  findings 
or  the  evidence  but  that  the  injury  to  the  re- 
spondent's lands  is  greater  than  the  benefit  to 
the  appellants'  lands. 

3.  The  doctrine,  new  to  this  court,  announced 
in  Slieehan  v.  Flynn,  supra,  was  that  an  owner 
might,  by  an  arliflcial  ditch,  drain  a  body  of 
surface  water  from  his  land  on  to  his  neighbor 
for  the  purpose  of  making  his  land  fit  for  cul- 
tivation. But  even  that  case  does  not  go,  un- 
less by  implication,  to  the  extent  of  holding 
that  such  owner  may  collect,  by  artificial 
ditches,  into  a  basin,  surface  water  from  the 
surrounding  country,  and  then  drain  that  basin 
on  to  his  neighbor  by  an  artificial  ditch. 

St.  Paul  dt  D.  R.  Co.  V.  Dnluth,  56  Minn. 
494,  23  L.  R.  A.  88. 

4.  The  decision  in  Sheehan  v.  Flynn  is  not 
the  law  elsewhere. 

Cairo  &  V.  R.  Co.  v.  Stevens,  73  Ind.  278.  38 
Am.  Rep.  138;  Yerex  v.  Eineder,  86  Mich.  24; 
Gihbs  v.  Williams,  25  Kan.  214,  37  Am.  Rep. 
241;  Gannon  v.  Hargadon,  10  Allen,  106,  87 
Am.  Dec.  625;  Vernum  v.  Wfieeler^  35  Hun, 
53;  Kauffman  v.  Griesemer,  26  Pa.  407;  Greg- 
01^  v.  Hush,  64  Mich.  44;  Barklty  v.  Wilcojc, 
86  N.  Y.  148,  40  Am.  Rep.  519;  Noonan  v. 
Albany,  79  N.  Y.  470.  35  Am.  Rep.  540; 
Adams  v.  Walker,  34  Conn.  466,  91  Am.  Dec. 
742;  Livinqsion  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  563;  Field  v.  West  Orange,  36  N.  J. 
Eq.  120:  Hoyntou  v.  Longley,  19  Nev.  69: 
Hicks  V.  SiUiman,  93  III.  260. 

The  owner  of  a  natural  pond  or  reservoir 
where  the  surface  water  from  the  surrounding 
land  accumulates,  and  from  which  it  has  no 
means  of  escape  except  by  evaporation  or  per- 
colation, cannot  lawfully,  by  means  of  a  ditch, 
discharge  such  water  upon  the  land  of  his 
neighbor  to  his  injtiry. 

Bans  ,v.  Londgrcen,  8  Neb.  43;  White  v. 
Chapin,  12  Allen,  516;  Chapel  v.  Smith,  80 
Mich.  100;  Barrow  v.  Landry,  15  La.  Ann. 
681,  77  Am.  Dec.  199;  Gregory  v.  Bush,  64 
Mich.  43.  I 

31  L.  R.  A. 


Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  findings  of  the  trial  court  are  very  long, 
mainly  descriptive  of  the  situation,  and  largely 
consisting  of  statements  of  what  may  be  called 
•  'evidentiary  facts. "  For  this  reason  it  is  some- 
what difficult  to  state  wherein  they  are,  and 
wherein  they  are  not,  sustained  by  the  evi- 
dence. An  examination  of  the  record,  bow- 
ever,  shows  that  there  is  no  real  conflict  in  the 
evidence.  It  discloses  substantially  the  follow- 
ing state  of  facts: 

The  lands  of  the  two  defendants  Schmidt 
constituted  a  watershed,  which  naturally 
drained  from  the  east,  north,  and  west  into  a 
large  marsh,  slough,  or  pond,  indicated  on  de- 
fendants' plat,  situated  mainly  on  the  lands  of 
the  Schmidts,  but  extending  a  short  distance 
into  the  north  side  of  the  lands  of  defendant 
Classen.  The  lands  of  the  defendants  in  the 
immediate  vicinity  of  this  slough  or  pond  were 
naturally  wet  and  marshy,  by  reason  of  the 
spongy  nature  of  the  soil,  their  proximity  to 
the  pond,  and  the  fact  that  they  were  only 
slightly  elevated  above  the  ordinary  level  of 
the  water  in  the  slough  or  pond;  but  ihey  were 
capable,  by  drainage,  of  being  rendered  dry 
and  valuable  grass  lands.  This  slough  or  pond 
was  not  fed  by  any  springs  or  natural  streams, 
but  entirely  from  surface  waters  from  the  ad- 
jacent watershed.  In  the  wet  seasons  of  the 
year,  this  large  marsh  or  slough  filled  with 
surface  water  from  the  surrounding  watershed, 
covering  from  30  to  40  acres,  presenting  the 
appearance  of  a  large  pond  or  small  lake,  from 
6  to  8  feet  deep  in  its  deepest  part,  but,  in  the 
dry  seasons,'  frequently  covering  only  a  few 
acres,  to  the  depth  of  from  2  or  3  feet  in  its 
deepest  part  down  to  only  a  few  inches  in  its 
shallowest  places.  The  natural  outlet  for  the 
waters  which  thus  collected  in  this  slough  or 
pond  was  at  its  south  end,  whence,  in  wet  sea- 
sons, they  flowed  in  a  large  stream  southerly, 
through  a  fairly  well-defined  course,  on  sub- 
stantially the  line  of  the  ditch  indicated  on  de- 
fendants' plat,  into  a  pond  or  bog  in  the  north 
part  of  plaintiff 's  land ;  thence  through  a  de- 
pression or  outlet  on  the  west  side  of  this  pond 
or  bog,  first,  westerly,  and  thence  southerly, 
as  indicated  on  the  same  plat,  into  Gleason's 
lake,  which,  in  turn,  flowed  into  Lake  Minne- 
tonka.  In  brief,  the  natural  drainage  of  the 
large  marsh  or  pond  on  defendants'  lands,  and 
of  the  watershed  tributary  to  it,  was  substan- 
tially as  indicated  on  defendants'  map;  and 
throughout  its  entire  course  the  flow  of  this 
water  was  through  a  fairly  well-defined  natural 
depression  in  the  soil.  The  slope  or  fall  of  the 
lands  was  to  the  south,  and  about  9  feet  to  the 
mile. 

As  already  stated,  at  certain  seasons  of  the 
year  the  flow  of  water  was  quite  large,  while 
at  others  it  would  diminish,  and,  finally,  in  the 
dry  portions  of  the  year,  entirely  cease;  leav- 
ing, however,  a  considerable  quantity  of  water 
in  the  big  marsh  or  pond  on  defendants'  land, 
the  effect  of  which  was  to  leave  the  lands  ad- 
jacent to  this  pond  either  covered  or  saturated 
with  water  so  late  in  the  season  as  to  render 
them  practically  valueless.  The  lowest  point 
on  the  east  or  southeasterly  side  of  the  pond  or 
bog  on  plaintiff's  land  was  some  3  feet  higher 
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than  the  the  outlet  on  the  west  side,  already 
described.  Hence  the  water  Id  this  pond  or 
bog  would  have  to  rise  about  8  feet  above  the 
level  of  this  outlet  on  the  west  before  any  of  it 
would  overflow  to  the  east  or  southeast.  Such 
was  the  condition  of  things  before  the  defend- 
ants committed  any  of  the  acts  complained  of. 
About  flfteen  or  sixteen  years  ago,  the  de- 
fendants, or  their  grantors,  for  the  purpose  of 
draining  their  lands,  dug  a  ditch  from  the 
south  end  of  the  big  marsh  or  pond  down  to 
about  the  third  or  lowest  stone  culvert  marked 
on  defendants'  map.  This  ditch  commenced  at 
the  natural  outlet  of  the  marsh,  and  substnn- 
tially  followed  the  natural  waterway.  Practi- 
cally, what  defendants  did  consisted  of  deepen 
injr  the  outlet  and  waterway  about  2  feet. 
While  this  ditch  has  been  repaired  and  cleaned 
out  at  different  times,  it  still  remains  of  sub* 
stantially  the  same  depth  as  when  first  duu. 
Subsequently,  and  for  the  same  general  pur- 
pose, the  defendants  extended  this  ditch 
through  Classen's  land,  down  to  the  bog  or 
pond  in  the  north  side  of  plaintiff's  land,  also 
following  substantially  the  line  of  the  natural 
waterway.  This  part  of  the'natural  waterway 
seems  to  have  been  more  clearly  defined  than 
the  part  up  next  to  the  big  marsh  or  pond,  and 
what  defendants  did  on  it  consisted  mainly  in 
straightening  it,  and  removing  local  obstruc- 
tions, but  not  greatly  deepening  it.  The  de- 
fendants Schmidt  have  also  extended  the  ditch 
up  througl]  the  big  marsh  or  pond,  and  like- 
wise dug  some  short  lateral  ditches,  as  indicated 
on  their  plat,  to  aid  the  natural  drainage  of  their 
lands  into  this  large  or  central  pond  or  marsh; 
but  these  acts  are  not  important  in  the  deter- 
mination of  this  case.  Of  course,  the  effect  of 
deepening  the  outlet  and  natural  waterway 
south  of  the  big  marsh  or  pond  is  to  cause 
more  of  the  water  to  flow  out,  and  to  leave 
less  of  it  to  stand  in  the  marsh,  thereby  so  far  re- 
lieving defendants'  lands  of  the  burden  of 
these  waters  as  to  render  much  of  them  valu- 
able meadow  lands,  which  would  otherwise  be 
valueless.  There  is  no  evidence  that  defend- 
ants have  done  anything  more  than  is  necessary 
in  the  interests  of  good  husbandry,  or  than 
they  might  lawfully  do  in  the  reasonable 
use  of  their  own  lands,  provided  they  are  oot 
thereby  casting  a  burden  on  plaintiff's  lands 
which  they  have  no  right  to  do.  In  July,  1892. 
there  was  an  unusually  heavy  rainfall,  from 
the  effects  of  which  the  big  marsh  or  pond  on 
defendants'  land  rapidly  filled  with  water, 
which  flowed  in  great  volumes  through  the 
ditch  cut  by  defendants,  into  the  slough  or  bog 
on  the  north  of  plaintiff's  lauds,  and  filled  it 
up  to  so  high  a  level  that  large  quantities  of 
water  flowed  out  southeasterly,  as  indicated 
on  plaintiff's  map,  and  spread  over  his  mead- 
ows, and  either  found  its  outlet  into  Parker's 
lake,  or  else  remained  on  the  meadows  until 
absorbed  or  evaporated,  thereby  causinir  serious 
damage  to  plaintiff's  crop  of  hay.  To  secure 
protection  against  a  recurrence  of  this  injury, 
plaintiff  brought  this  action  for  a  preventive 
injunction,  forbidding  the  defendants  from 
maintaining  the  ditch  across  their  lands. 
There  is  no  evidence  and  no  claim  that  the  dig- 
ging of  the  ditch — that  is,  the  deepening  of  the 
outlet  and  waterway  of  the  big  marsh  or  pond 
on  defendants'  land— imposes  any  additional 
81  L.  R.  A. 


burden  upon,  or  does  any  injury  to.  plaintiff's 
land,  unless  it  be  by  causing  the  water  to  over- 
flow to  the  southeast,  over  his  meadows. 
Neither  is  there  any  evidence  that  it  ever  did 
thus  overflow  either  before  or  since  the  ditch 
was  dug,  except  on  this  occasion,  in  July,  1892, 
after  this  unusually  heavy  rain.  So  faV  as  ap- 
pears, on  all  other  occasions  the  water  did  not 
flow  down  any  faster  or  in  any  greater  volume 
than  could  find  its  outlet  through  its  natural 
course  into  Gleason's  lake.  The  court  finds 
that  originally  the  natural  flow  of  the 
water  from  the  slough  or  bog  on  the  north  side 
of  plaintiff's  lands  was  southeasterly,  down 
into  Parker's  lake.  In  view  of  the  topography 
of  the  country,  thii  was  probably  so;  but  this 
is  wholly  immaterial  in  view  of  the  fact,  also 
found  by  the  court,  and  supported  by  the  evi 
dence,  that  this  had  ceased  long  before  the 
settlement  of  any  of  the  lauds  in  the  vicinity, 
since  which  time  the  natural  flow  has  been  to 
the  west,  as  already  stated.  There  was  no  evi- 
dence as  to  whether  it  was  practicable  for 
plaintiff  to  adopt  means  to  guard  against  the 
danger  of  this  overflow  eastward  upon  his 
meadows,  or,  if  so,  at  what  expense.  The  sit- 
uation, however.  wiDuld  seem  to  indicate  that 
a  feasible  preventive  would  be  to  either  widen 
and  deepen  the  outlet  to  the  westward,  or  raise 
the  easterly  bank  of  the  bot;  or  pond.  The 
trial  court  granted  a  mandatory  injunction 
requiring  the  defendants  to  fill  up  the  ditch  to 
the  depth  of  2  feet,  from  the  south  end  of  the 
big  marsh  or  pond  down  to  the  third  or  lowest 
culvert,  and  thus  restore  the  condition  of  things 
as  it  existed  before  any  artificial  excavations 
were  made. 

It  will  be  seen  from  the  foregoing  statement 
of  facts  that  thejiefendants  have  not  diverted 
any  of  these  waters  from  their  natural  course. 
All  that  they  have  done  was  in  aid  of  the  nat- 
ural and  only  system  of  drainage.  The  only 
effect  of  their  acts  in  deepening  the  natural  out- 
let of  this  marsh  or  pond  is  to  cause  more  of 
these  waters  to  flow  out,  aud  thus  leave  less  of 
them  standing  on  their  lands  than  would  have 
remained  there  had  things  continued  in  their 
natural  condition.  In  view  of  the  topography 
of  the  country,  it  is  also  apparent  that  this  was 
the  only  means  by  which  defendants  could 
have  drained  their  lands.  It  is  also  to  l)e  noted 
that  the  object  and  effect  of  what  they  did  was 
not  simply  to  drain  and  reclaim  the  bed  of  a 
permanent  and  well-defined  lake,  but  to  lower 
the  water  in  a  marsh  or  pond  of  variable  size, 
so  as  to  drain  the  adjacent  low  and  swampy 
lands,  and  thus  render  them  fit  for  use  as  pas- 
tures or  meadows. 

The  decision  of  the  trial  court  seems  to  be 
mainly  predicated  upon  the  assumption  that  it 
was  the  deepening  of  the  outlet  and  natural 
waterway  of  the  big  pond  or  swamp  which 
caused  the  water  to  overflow  to  the  southeast, 
over  plaintiff's  meadows.  It  is  far  from  clear 
that  this  assumption  is  correct.  Of  course,  the 
effect  of  thus  deepening  the  outlet  and  channel 
would  be  to  cause  more  water  to  flow  out  of 
the  swamp  or  pond.  But  this  overflow  would 
commence  sooner.  It  would  commence  when- 
ever the  water  in  the  marsh  rose  to  the  level  of 
the  outlet,  and  continue  until  it  fell  to  that 
level.  After  the  marsh  or  pond  was  once 
filled,  if  the  rains    continued,    the    overflow 
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would  be  the  same  whether  the  outlet  remaiued 
at  its  original  level  or  was  lowered  2  feet 
by  artificial  excavations.  So  far  as  appeared, 
the  water  bad  never  before  overflowed  easterly, 
over  plaintiff's  meadows:  and,  for  anything 
that  appears,  the  overflow  on  this  occasion 
mii;ht  have  occurred,  as  the  result  of  the 
unusual  and  extraordinary  rainfall,  even 
if  ihe  outlet  and  waterway  had  been 
left  in  their  natural  condition.  It  would 
seem  self  evident  that  this  might  occur  if 
the  rains  were  suflaciently  heavy  and  continued 
long  enough.  Therefore,  it  does  not  seem  to 
us  that  the  evidence  furnishes  any  suflScient 
basis  for  the  assuraptfbn  of  fact  upon  which 
the  decision  of  the  court  must  be  sustained,  if 
at  all;  for,  unless  the  deepening  of  the  natural 
waterway  was  the  eflScienl  and  proximate  cause 
of  the  overflow  easterly,  upon  plaintiff's 
meadows,  the  plaintiff  would  not,  under  any 
view  of  the  law,  have  a  cause  of  action.  No 
innovation  or  change  in  the  distribution  of 
water  from  a  superior  to  an  inferior  Tenement 
is  material  or  the  subject  of  condemnation,  un 
less  it  works  injury  to  the  inferior  estate.  Peck 
UoodfjerUtt,  109  N.  Y,  180. 

But  we  shall  concede  (which  is  the  most  that 
can  be  claimed  for  the  evidence)  that,  so  long 
as  the  natural  channel  for  this  water  on  plain- 
liflf's  land  is  left  in  its  present  condition,  the 
acts  of  the  defendants  in  deepening  the  chan 
nel  on  their  lands  will,  at  rare  intervals,  in  case 
of  extraordinary  or  unusual  rainfalls,  render 
the  water  more  liable  to  overflow  to  the  east, 
upon  plaintifl''8  meadows,  or  to  flow  there  in 
larger  quantities,  than  they  otherwise  would. 
Still,  under  the  modified  common- law  rule 
adopted  in  this  stale,  defendants  have  done 
nothing  but  what  they  might  lawfully  do  in 
the  reasonable  improvement  of^heir  own  lands. 
The  small  inland  lakes  of  this  state  are  in  some 
respects  sf/i  generis.  Some  of  them  are  fed 
mainly  by  surface  waters,  and  yet  are  per- 
manent and  well  defined  lakes.  We  do  not 
wish  to  be  understood  as  holding  that  such 
lakes  continue  to  be  surface  waters.  But,  on 
the  facts  of  the  present  case,  we  hold  that  the 
waters  which  collected  on  ihe  defendants' 
lands  never  lost  their  character  as  surface 
waters.  This  so  called  "pond"  or  "lake"  was 
merely  a  large  marsh,  in  which  large  quantities 
of  surface  water  collected  at  certain  seasons  of 
the  year,  and  mostly  disappeared  at  others, 
but  remained  long  enough  to  render  the  lands 
upon  which  they  rested,  and  the  adjacent  low- 
lands, unfit  for  use.  What  defendants  have 
done  amounted  merely  to  aiding  the  natural 
drainage  of  these  waters.  They  ha^ve  done 
nothing  more  than  was  reasonably  necessary 
in  the  interests  of  good  husbandry.  They  have 
adopted  the  only  feasible  or  possible  means  of 
draining  their  lands.  In  doing  this  they  have 
inflicted  no  unnecessary  injury  upon  the  plain- 
tiff. The  benefit  to  them  appears  to  be  very 
great  as  compared  with  any  injury  likely  tore- 
suit  to  plaintiff  from  their  acts.  There  is 
nothing  to  indicate  that  plaintiff  might  not 
readily  protect  himself  from  any  injury  liable 
to  result  from  defendants'  acts. 

The  case  is  more  than  Covered  by  Sheehnn  v. 
F'lynn  (Minn.)  26  L.  R.  A.  682.     It  is  true  that 

♦hat  case  the  collection  of  surface  water  was 
han  in  the  present  case;  also,  that  there 
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the  water  entirely  dried  up  in  the  summer; 
while  here,  in  the  natural  condition  of  things, 
some  of  the  water  stood  the  year  around  in  the 
lowest  part  of  the  marsh.  But,  on  the  other 
hand,  in  the  Sheehan  Case  none  of  the  water 
overflowed  upon  the  plaintiff's  land  until  the 
ditch  was  dug,  and  il  then  had  no  outlet  from 
plaintiff's  land,  but  rested  there;  while  here 
the  waters  had  a  natural  outlet  and  channel  to 
and  across  plaintiff's  land,  and  thence  into 
Gleason's  lake,  and  finally  into  Lake  Minneton- 
ka.  This  whole  question  of  the  disposition  of 
surface  water  has  t)een  so  recently  and  so  fully 
considered  in  the  Sheehan  Case  that  it  is  un- 
necessary to  discuss  the  question  here  at  any 
length. 

Much  can  be  said  both  for  and  against  the 
common  law  rule  on  the  subject.  An  argu- 
ment often  used,  and  at  first  sight  plausible, 
is  that  a  man  ought  not  to  be  permitted  to  ca.^t 
upon  his  neighbor's  land  a  burden  which  na- 
ture has  imposed  upon  his  own.  But  the  maxim 
that  a  man  must  use  his  own  so  as  not  to  in- 
jure another  is  only  true  in  a  limited  and  quali- 
fied sense.  No  person  has  the  absolute  and 
unqualified  legal  right  to  the  use  of  his  own 
prof)erty  unaffected  by  the  reasonable  use  by 
his  neighbor  of  his  property.  The  use  by  my 
neighbor  of  his  property  fn  a  particular  way 
may  discommode  and  injuriously  affect  me  in 
the  enjoyment  of  my  properly;  but,  if  his  use 
is  a  reasonable  one,  I  must  submit  to  any  re- 
sulting inconvenience.  The  question,  after 
all,  is  really  one  of  reasonable  use;  and  the 
common-law  rule  as  to  surface  water  is  but  an 
application  of  the  universal  rule,  perhaps 
somewhat  enlarged  in  the  interests  of  agricul- 
ture and  the  improvement  of  lands. 

Under  the  facta  of  this  case,  the  plaintiff 
ought  not  to  be  allowed  to  stand  in  the  way  of 
defendants'  reasonable  improvement  of  their 
lands,  by  aiding  nature  in  their  drainage. 

Order  reversed,  and  new  trial  granted. 

Start,  Ch.  J. : 

I  concur  in  the  result,  on  the  ground  that 
the  evidence  fails  to  establish  plaintiff's  claim 
that  the  deepening  of  the  ditch  was  the  proxi- 
mate cause  of  the  overflow  easterly  upon  his 
meadows.  I  dissent  from  so  much  of  the  fore- 
ffoing  opinion  as  approves  of  the  doctrine  of 
Sheehan  v.  Flynn  (Minn.)  26  L.  R.  A.  632. 

Buck*  J. : 

W^hile  concurring  in  the  result  arrived  at  in 
the  majority  opinion,  upon  the  same  groumls 
as  stated  by  the  Chief  Justice,  yet  I  feel  that 
the  doctrine  laid  down  in  the  case  of  Sheehan 
V.  Flynn  (Minn.)  26  L.  R.  A.  632,  ought  not 
to  be  adhered  to.  When  that  case  was  under 
consideration  in  this  court,  I  reluctantly  as- 
sented to  the  rule  there  adopted;  but  upon  re- 
flection and  more  mature  deliberation,  I  think 
that  rule  unsound.  I  do  not  think  that  the 
private  proprietary  rights  of  one  individual 
should  be  subject  to  the  personal  interests  of 
another  individual  in  the  manner  stated  in  that 
case.  It  seems  to  me  that  it  permits  the  tak- 
ing of  private  property  for  private  use,  and 
that  in  its  practical  operation  it  will  lead  to 
endless  litigation,  if  not  great  injustice.  From 
such  doctrine  I  therefore  dissent. 
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'*Iii  an  action  by  a  iias^enf^er  against  a 
t  common  carrier  for  damages  for  fallintf  to 
.  exercise  prosier  police  powers  to  protect  her,  and 
by  reason  of  which  a  drunken  and  disorderly  fel- 
low passeofrer  used  towards  her  viJe  and  abusive 
[HnguBige.—HeUU  the  verdict  is  sustained  by  the 
evidence,  and  is  not  so  excessive  that  tins  court 
ouKht  to  set  it  aside  after  the  court  below  had 
held  It  not  excessive. 

(January  28, 1898.) 

APPEAL  by  defeDdant  from  an  order  of  the 
District  Court  for  Ramsey  County  over- 
ruling motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damao:es  for  defendant's  neglect  to  pro- 
tect plaintiff  from  insult  while  a  passenger  on 
its  train.     Affirmed. 

The  facts  are  staled  in  the  opinion. 

Mr.  Dan.  W.  Lawler,  for  appellant: 

'I'he  conductor  was  bound  to  consider  all  the 
circumstances  and  decide  on  his  line  of  action 
in  obedience  to  his  duty  to  his  employer  as 
well  as  to  the  passengers.  He  was  a  conductor 
of  large  experience  and  he  knew  the  seriousness 
involved  in  ejecting  a  drunken  man  from  a 
train,  near  midnight,  and  in  the  depth  of  our 
winter.  He  also  knew  that  in  two  or  three 
minutes  the  train  would  reach  South  St.  Paul, 
the  destination  of  Curliss  and  the  other  passen- 
gers. He  believed  that  an  affray  would  follow 
his  attempt  to  eject  Curtiss,  and  this  belief  was 
shared  by  plaintiff's  witnesses.  He  had  in  his 
•charge  a  passenger  train  loaded  with  over  200 
passengers,  and  considering  all  the  circum 
stances  and  in  the  exercise  of  the  sound  discre- 
tion which  the  law  compelled  him  to  exercise, 
he  decided  to  permit  Curtiss  to  ride  to  his  des- 
liuation,  which  ihe  latter  would  reach  in  a  few 
minutes.  For  this  decision  the  defendant  can- 
not be  mulcted  in  damages. 

Mnllan  v.  Wisconsin  Central  Co.  46  Minn. 
474;  Putnam  v.  Broadxcay  dt  S.  A.  li.  Co.  5o 
:N.  Y.  10«,  U  Am.  Hep.  190. 

Mr.  S.  L.  Pierce*  for  respondent: 

It  was  the  duty  of  the  defendant  to  protect 
passengers  from  insult. 

MuUan  v.  Wiscomtin  Central  G).  46  Minn. 
474;  Futfiam  v.  Broadicay  <St  S.  A.  li.  Co.  55 
N.  Y.  108,  14  Am.  Rep.  ifiO:  Com.  v.  Power,  7 
Met.  596.  41  Am.  Dec.  465. 

There  are  no  fixed  rules  for  measuring  dam- 
ages which  may  be  allowed  for  physical  and 
mental  suffenng.  Damage  of  this  kind  is 
matter  of  greatest  uncertainty,  and  must  from 
necessity  of  the  case  be  left  to  the  discretion  of 
the  jury;  and  that  discretion  cannot  be  inter- 
fered with  by  the  courts  unless  the  amount  is 
so  disproporlioned  to  the  suffering  sustained 
that  it  is  clear  the  jury  were  actuated  by  passion 

♦Hcadnote  by  Canty,  J. 


Note.-  As  to  protection  of  passenj^en*  from  as- 
sault, sec  noit  to  Davis  v.  Houghtelio  (Neb.)  14  L. 
R.  A.  738;  also  Baltimore  &  O.  R.  Co.  v.  Rargcr  (Md.) 
«J  L.  R.  A.  220. 
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or  prejudice,  and  not  with  a  desire  to  give  a 
just  and  fair  compensation. 

Deiie  v.  Chicago  d  X.  W.  R.  (h.  51  Wis.  400; 
Keyes  v.  MinneajMs  d  St.  L.  R.  Co.  36  Minn. 
290:  Purcell  v.  i^t.  Paul  City  li.  Co  48  Minn. 
134,  16  L.  R.  A.  203;  Craker  v.  Chicago  &  N. 
W.  H.  Go.  86  Wis.  657,  17  Am.  Rep.  504. 

Canty«  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  with  her  husband,  was  a  passenger 
on  defendant's  suburban  railway  train,  which 
runs  from  St.  Paul  to  South  St.  Paul.  It  was  a 
late  evening  train,  and,  while  they  were  wait- 
ing for  it  in  the  little  station  or  waiting  room  at 
Jachson  street,  a  drunken  man  with  a  jug  of 
whiskey  in  his  hand  came  into  the  room,  and 
used  such  abusive  language  that  the  ladies  all 
left  the  room  and  wailed  for  the  train  out  of 
doors.  When  the  train  arrived  plaintiff  took 
one  car,  and  her  husband  took  the  smoking 
car  just  ahead  of  it.  The  drunken  man,  with 
his  jug  in  his  hand,  boarded  the  car  in  which 
plaintiff  was,  went  up  and  down  the  aisle,  and 
sat  in  a  seat  in  front  of  plaintiff,  who  knew 
him  *'by  sight,'*  but  was  not  personally  ac- 
quainted with  him.  He  then  commenced  to 
abuse  her,  called  her  foul  names,  and  used 
such  abusive  language  towards  her  that  she  and 
most  of  the  other  ladies  in  the  car  left  it.  The 
plaintiff  brought  this  action  to  recover  damages 
for  defendant's  negligence  in  failing  to  protect 
her  from  insult  while  a  passenger,  and  recov- 
ered a  verdict  for  the  sum  of  $250.  From  an 
order  denying  its  motion  for  a  new  trial,  de- 
fendant appeals. 

1.  The  law  is  well  settled  that  it  is  the  duty 
of  a  common  carrier  to  use  the  highest  degree 
of  care  reasonably  practicable  in  exercising 
police  power  to  protect  its  passengers  from  in- 
sult and  injury  by  fellow  passengers.  Mnl- 
lan V.  Wisconsin  Central  Co.  46  Minn.  474. 
This  is  not  controverted  by  appellant,  but  it  is 
ureed  that  the  evidence  does  not  show  that  ap- 
pellant did  not  use  all  the  care  which  the  law 
requires.  We  are  of  the  opinion  that,  under  the 
evidence,  it  was  a  question  for  the  jury  whether 
or  not  such  care  was  used.  It  is  true  that  it 
does  not  appear  that  appellant  had  any  agent 
or  other  employee  stationed  at  this  waiting 
room;  but,  on  the  contrary,  the  evidence  tends 
to  prove  that  it  had  not.  Neither  are  we  in- 
clined to  hold  that  it  was  its  duty  to  have  any 
employee  stationed  there  for  the  protection  of 
passengers.  This  service  was  little,  if  any- 
thing, more  than  that  furnished  by  ordinary 
street  railways,  in  connection  with  which  sim- 
ilar waiting  rooms,  or  no  waiting  rooms  at  all, 
are  used  at  street  crossings  or  intersections. 
Then  we  cannot  hold  that  the  appellant  re- 
ceived any  notice  of  this  drunken  passenger's 
actions  at  the  waiting  room,  and  it  does  not  ap- 
pear that  the  conductor  on  the  train  was  ever 
informed  of  those  actions.  Neither  can  we 
hold  that  it  is  the  duty  of  a  common  carrier  to 
eject  a  drunken  passenger  who  is  otherwise  en- 
tirely inoffensive.  Then  we  cannot  hold  that  it 
was  the  dutv  of  the  conductor  to  eject  this  pas- 
senger untif  after  he  had  commenced  his  vile 
abuse  of  the  plaintiff,  and  the  conductor  had 
learned  of  it,  or,  in  the  exercise  of  the  proi^er 
degree  of  care,  should  have  learned  of  it;  and 
the  defendant  is  liable  only  for  compensatory 
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damages  for  the  subsequent  abuse  which 
might,  with  such  care,  have  been  prevented. 
The  train  was  crowded,  and  the  conductor  was 
for  a  part  of  the  time  in  some  of  the  other  cars 
collecting  fares;  but  it  appears  that,  after  he 
came  into  this  car  and  was  informed  of  this 
passenger's  actions,  he  did  not  interfere,  but 
went  on  collecting  tickets,  and  that  this  pas- 
senger called  plaintiff  names  afterwards,  and 
continued  J  o  abuse  her.  We  are  of  the  opinion 
that  there  is  evidence  tending  to  prove  that  the 
conductor  could  and  should  have  prevented 
some  of  this  abuse,  and  that  a  verdict  for  plain- 
tiff for  some  amount  was  justified  by  the  evi- 
dence. The  fact  that  the  drunken  passenger 
would  reach  his  destination  and  leave  the  train 
in  a  very  few  minutes,  and  the  claim  that  it 
might  cause  considerable  more  disturbance  to 
attempt  to  eject  him  before  than  to  let  him  ride 
to  his  destination,  were  all  matters  for  the  jury 
to  consider. 

2.  It  is  contended  that  the  verdict  is  exces- 
sive. The  plaintiff  testified:  **I  was  very 
delicate  and  nervous,  and  had  been  under  the 
doctor's  care  for  a  good  man  v  years;  and  I  was 
not  fit  to  be  excited,  and  it  aJfected  my  nerves 
so  I  was  sick  for  a  long  while  afterwards.  .  .  . 

'*Q.  Well,  how  did  it  affect  vou? 

"A.  Affected  my  nerves,  so  1  couldn't  rest  at 
night,  or  the  next  day  at  all.  but  just  thinking 
of  it.  and  deathly  sick  all  the  way  through." 

Another  witness  testified  that  after  the  oc- 
currence, plaintiff  "fell  very  poorly.  She  was 
sick, — nervous  all  the  week.  Seemed  to  be  in 
distress.  Sleepless."  This  is  all  the  evidence 
as  to  the  extent  of  the  injury  plaintiff  received. 
Neither  does  it  appear  but  what  plaintiff  would 
have  received  a  part  of  this  injury,  even  if  the 
conductor  and  defendant  had  used,  to  protect 
her.  the  utmost  care  and  diligence  which  the 
law  requires.  Under  these  circumstances  we 
feel  that  the  verdict  is  decidedly  large,  and 
that  a  person  who  should,  in  proportion,  re- 
ceive compensation  for  a  physical  injury  con- 
fining him  to  his  bed  for  a  few  months,  and 
causing  him  severe  pain  during  the  time, 
might  receive  much  more  than  any  court  would 
allow.  But  the  majority  of  the  court  are  of 
the  opinion  that  the  verdict  is  not  so  excessive 
that  it  should  be  set  aside  by  this  court  after 
the  court  below  has  passed  on  the  question  and 
held  the  verdict  not  excessive.  Of  course,  if 
the  action  was  against  the  drunken  passenger 
himself  no  nice  question  of  this  kind  would 
arise,  as  the  plaintiff  would,  as  against  him,  be 
entitled,  not  only  to  full  compensatory  dam- 
ages for  all  his  acts,  but.  in  the  discretion  of 
the  jury,  to  punitive  damages  also. 

Order  affirmed. 


Becker  SVENDSEN,  AppL, 

V. 

STATE  BANK  OF  DULUTII.  Respt. 

< Minn ) 

*When  a  banker  has  in  his  hands  ftinds 
of  a  depositor  for  the  purpose  of  payiD»r  the 
*Headnote  by  Canty,  J. 

NoTK— For  note  on  the  liability  of  a  bank  for  re- 
'ueal  to  pay  check  when  it  has  funds  to  pay  it,  see 
haflner  v.  Ehrman  (III.)  15  L.  R.  A.  134. 
L.  U.  A. 


dep.ositor*8  checks,  and  the  depositor  is  a  trader 
or  merchant,  and  his  check  Is  dishonored  by  the 
banker  and  returned  to  the  payee  for  the  ai- 
iefred  reason  that  he  has  not  sufficient  funds  of 
the  maker  in  his  hands  to  pay  the  same,  when  be 
in  fact  has,  it  amounts  to  a  slander  of  the  mer- 
chant or  trader  in  his  business,  and  be  is  entitled 
to  recover  areneral  compensatory  damagres  in  an 
action  asralnst  the  banker. 


(January  29, 1896.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  St.  Louis  County  de- 
nying a  motion  for  new  trial  after  verdict 
awarding  only  nominal  damages  in  an  action 
brought  to  recover  damages  for  refusal  to  pay 
check.     Recersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Rustf^ard,  for  appellant: 

A  refusal  by  a  banker  to  pay  the  order  or 
draft  of  the  customer,  he  having  at  the  time 
in  his  hands  sufficient  funds  of  the  customer 
for  that  purpose,  is  a  wrongful  act  injurious  to 
the  credit  of  the  customer,  entitling  him  to 
substantial  damages,  although  no  actual  dam- 
ages can  be  proved  at  the  trial. 

Holin  V.  Stemird,  14  C.  B.  595;  Patterson  v. 
Mari7\e  Nat.  Bank,  130  Pa.  419;  Schaffner  v. 
Ehrman,  189  111.  109,  15  L.  R  A.  134;  Bank 
of  Commerce  v.  Goos,  89  Neb.  437,  23  L.  R.  A. 
190;  Addison,  Torts,  ^  17;  3Am.  &Eng.  Enc. 
Law,  pp.  225,  226;  1  Sutherland,  Damages,  p. 
128;  Bishop.  Non-Cont.  L.  ^491;  Cooley, 
Torts,  20:J,  note. 

A  tort  is  one's  disturbance  of  another  in. 
rights  which  the  law  has  created,  either  in  the 
absence  of  contract  or  in  consequence  of  a  re- 
lation which  a  contract  had  established  be- 
tween the  parties. 

Bishop,  JNon-Cont.  L.  g  4. 

In  an  action  for  a  breach  of  contract  merely, 
the  damages  are  contiued  to  pecuniary  loss;  the 
law  takes  no  notice  of  the  motives  of  the 
party  in  default. 

1  Sedgw.  Damages,  7th  ed.  45;  5  Am.  & 
Eng.  Enc.  Law,  p.  21. 

Messrs.  Smithy  McMahon,  &  Mitchell* 
for  respondent: 

The  action  is  founded  in  a  tort. 

In  order  to  sustain  the  action  upon  this  the- 
ory, malice  must  be  shown.  The  wrongful  re- 
fusal to  pay  a  check  must  be  treated  as  an  in- 
tentional wrong  in  order  to  implv  malice. 

The  wrongful  act  was  the  refusal  to  pay 
when  the  money  was  on  hand.  This  act  was 
not  intended  by  the  bank;  it  intended  only  to 
refuse  the  check  when  the  money  was  not  on 
hand. 

Booth  V.  A^^yrf,  33  Fed.  Rep.  593:  Churchill 
V.  Welsh,  47  Wis.  39;  Warder  v.  Baldwin,  51 
Wis.  450. 

The  damage  arisinff  out  of  respondent's 
failure  to  pay  the  check  upon  demand,  if  any, 
was  a  damage  arising  out  of  contract,  and  nom- 
inal damages  only  can  be  given  unless  actual 
damage  was  sustained. 

Marzetti  v.  Williams,  1  Bam.  &  Ad.  415; 
Prehn  v.  Royal  Bank,  L.  R.  5  Exch.  92; 
Brooke  v.  Tradesmen's  Nat.  Bank,  69  Hun.  202; 
Schaffner  v.  Ehrman,  139  111.  109,  15  L.  R.  A. 
184:  Riggs  v.  Lindsay,  11  U.  S.  7  Cranch.  500,. 
3  L.  ed.  419. 
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Canty,  J.,  delivered  the  opinion  of  the 
court: 

During  the  time  corered  by  the  transactions 
hereinafter  mentioned,  plaintiff  was  carrying 
on  a  mercantile  business  in  Duluth,  and  the 
defendant  was  carrying  on  a  banlting  business 
in  that  city.  Plaintiff  was  a  customer  of  the 
defendant,  and  kept  a  deposit  in  its  bank, 
which  he  was  in  the  habit  of  drawing  out  by 
means  of  checlis,  and  which  was  held  by  the 
bank  for  the  purpose  of  paying  such  checks. 
He  had  drawn  on  the  bank  a  check  for  $42.15 
in  favor  of  one  firm,  and  another  for  $54.60  in 
favor  of  another  firm.  These  checks  came 
through  the  clearing  house,  and  were  on  the 
20th  day  of  October,  1898.  presented  for  pay- 
ment to  the  bank,  and  payment  refused,  for 
want  of  funds,  though  the  plaintiff  then  had 
on  deposit  in  the  bank,  subject  to  his  check, 
the  sum  of  $235.22.  The  checks  were  returned 
through  the  clearing  house  to  the  holders  there- 
of. The  reason  why  the  bank  refused  to 
honor  the  checks  was  that  it  had  b}'  mistake 
charged  up  to  plaintiff's  account  a  note  for 
$800,  made  by  him,  and  held  by  it,  which  was 
not  yet  due,  but  which  the  bank  by  mistake 
supposed  was  due.  This  action  was  brought 
to  recover  damagres  for  the  refusal  to  pay  the 
checks.  Plaintiff  did  not  allege  or  prove  any 
special  damages,  but  claimed  to  be  entitled  to 
recover  substantial  general  damages.  The 
court  below  on  the  trial  ruled  against  him  on 
this  point,  and  ordered  a  verdict  in  his  favor 
for  nominal  damages,  to  which  he  excepted, 
and  from  an  order  denying  a  new  trial  he  ap- 
peals. 

It  is  held  by  the  authorities  that  in  such  a 
case  the  plain liff's  recovery  is  not  limited  to 
nominal  damages,  but  he  is  entitled  to  recover 
general  compensatory  damages.  RoHn  v. 
Steward,  14  C.  B.  595;  Schaffner  v.  Ehrman, 
139  111.  109,  15  L.  R.  A.  184;  Bank  of  Com- 
merce V.  O008,  89  Neb.  437,  28  L.  R.  A.  190; 
Patterson  v.  Marine  Nat.  Bank,  130  Pa.  419;  8 
Am.  &Eng.  Enc.  Law,  p.  225;  1  Sutherland, 
Damages,  2d  ed.  §  77.  The  case  of  Patterson 
V.  Marine  Nat.  Bank,  supra,  seems  to  place 
the  right  to  recover  more  than  nominal  dam- 
ages in  such  a  case  on  the  ground  of  public 
policy,  but  the  other  cases  place  it  rather  on 
the  ground  that  the  wrongful  act  of  the  banker 
in  refusing  to  honor  the  check  imputes  insol- 
vency, dishonesty,  or  bad  faith  to  the  drawer  of 
the  check,  and  has  the  effect  of  slandering  the 
trader  in  his  business.  We  are  of  the  opinion 
that  the  recovery  of  more  than  nominal  dam- 
ages can,  on  sound  principle,  be  sustained  on 
the  latter  ground,  where  the  drawer  of  the 
check  is  a  merchant  or  trader.  To  refuse  to 
honor  his  check  is  a  most  effectual  way  of 
slandering  him  in  his  trade,  and  it  is  well  set- 
tled that  to  impute  insolvency  to  a  merchant  is 
actionable  J9^  «^,  and  general  damages  may  be 
recovered  for  such  a  slander.  Townshend, 
Slander  &  Libel,  4th  ed.  §  191;  Odgers. 
Slander  &  Libel,  2d  ed.  80.  Respondent's 
position  that  an  action  of  tort  cannot  be  main- 
tained in  such  a  case  as  this,  and  that  plain- 
tiff's only  remedy  is  an  action  on  contract,  in 
which  only  nominal  damages  can  be  recovered, 
is  not  sustained  by  the  authorities.  The  case 
of  Marzetti  v.  Williams,  1  Barn.  &  Ad.  415, 
cited  by  him,  was  an  action  in  tort.  The 
81  L.  R.  A. 


amount  of  the  verdict  is  not  reported,  but  it  is 
very  evident  that  it  was  only  for  a  nominal 
amount,  and  the  only  question  before  the  court 
was  whether  or  not  the  defendant  was  entitled 
to  a  nonsuit  because  the  action  should  have 
been  brought  on  contract,  not  in  tort.  The 
court  held  against  the  defendant  on  that  point, 
and  what  is  said  beyond  this  is  merely  obiter 
and  was  so  regarded  in  the  subsequent  case  of 
Eolin  V.  Steward.  In  I*rekn  v.  Hot/al  Bank,  L. 
R.  5  Exch.  92,  the  only  question  was  whether 
plaintiffs  \were  entitled  to  recover  of  the  bank 
certain  sums  which  they  had  paid  to  save  their 
credit  by  procuring  money  elsewhere  to  pay 
bills  drawn  by  them  on  the  bank,  and  to  pre- 
vent the  bills  from  going  to  protest  after  the 
bank  had  notified  them  that  it  would  not  pay 
these  bills,  although  it  had  funds  in  its  bands 
for  that  purpose.  It  was  held  that  they  could 
recover  the  full  sum  so  paid  by  them  to  pre- 
serve their  credit,  and  the  authority  of  Bolin 
V.  Steward  was  expressly  recognized.  The 
case  of  Brooke  v.  Tradesmen's  Nat.  Bank,  69 
Hun,  202,  was  an  action  by  the  receiver  of  an 
Insolvent  whose  check  had  been  wrongfully 
dishonored  by  the  bank.  The  plaintiff  was^  ^ 
forced  to  concede  that  he  could  not  maintain 
an  action  of  tort,  or  recover  any  damages  but 
such  special  damages  as  he  alleired  and  could 
prove  in  an  action  for  breach  of  a  contract. 
These  are  all  the  cases  cited  which  have  any 
bearing  on  the  case.  These  are  the  only  ques- 
tions raised  worthy  of  considerai  ion.  It  neces- 
sarily follows  from  the  foregoing  conclusions^ 
that  the  07'der  appealed  from  must  be  reversed. 
So  ordered. 


Donald  J.  CAMERON,  Bespt., 

V. 

CHICAGO.   MILWAUKEE,  «&   ST.    PAUL 
RAILWAY  COMPANY,  Appt, 

( Minn ) 


*The  proTlBions  of  sections  8660,  866  !• 
Cton.  Stat.  1894*  aliowinfr  the  plaintilf  rea- 
sonable aitoroeys'  fees  In  actions  brought  under 
the  statute  to  recover  possession  of  land  taken, 
without  compensation,  by  a  railroad  for  Its  right 
of  way,  are  constitutional. 

(January  8,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Fillmore  County 
awarding  attorneys'  fees  to  plaintiff  in  a  pro- 
ceeding brought  to  recover  land  forming  part  of 
defendant's  right  of  way.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  H.  Field,  with  Messrs.  Wells  & 
Hopp,  for  appellant: 

This  provision  of  the  statute  is  class  legisla- 
tion. 

What  justice  is  there  in  such  a  provision^  or 

♦Headnote  by  Start,  Ch.  J. 


Note.— For  constitutionality  of  statute  author- 
IzinR  attorneys'  fees  in  a  particular  class  of  cases, 
see  last  division  of  note  to  Louisville  Safety  Vault 
&  T.  Co.  V.  Louisville  &  N.  R.  Co.  (Ky.)  14  L.  R. 
A.  586;  also  Hocking  Valley  Coal  Co.  v.  Rosser 
(Ohio),  29  L.  R.  A,  386,  and  Vogel  v.  Pekoe  (111.) 
30L.  R.  A.48L 
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upon  what  principle  can  it  be  sustained?  If 
A  brings  an  action  of  ejectment  against  a  rail- 
way company  to  recover  a  strip  of  land  con- 
stituting a  portion  of  his  farm,  is  there  any 
more  reason  why  he  should  be  allowed  attor- 
neys' fees  than  if  he  brought  a  similar  action 
against  B  for  the  possession  of  another  strip  of 
the  same  farm  occupied  by  the  latter? 

Cooley,  Const.  Lim.  6th  ed.  pp.  483,  484; 
JSidwls  V.  Waller,  37  Minn.  364;  Allen  v. 
IHoneer  Press  Co.  40  Minn.  117,  3  L.  R.  A. 
532,  State  v.  Sheriff  of  Ravisey  Gminty,  48 
Minn.  23rt;  Johnson  v.  Chicago,  M.  d'  St.  F.  H. 
Co.  29  Minn.  425;  State  v  Wood,A9  N.  J.  L. 
85;  Lavallee  v.  St.  Paul,  M.  &  M.  H.  Co.  40 
Minn.  249;  Johnson  v.  St.  Paul  dt.  D.  li.  Co.  43 
Minn.  222,  8  L.  R.  A.  419;  State  v.  Chicago,  .W. 
db  St.  P.  B.  Co.  36  Minn.  402;  Watson  v.  Chi- 
cago, M.  &  St,  P.  R.  Co.  46  Minn.  321. 

The  provision  violates  section  8  of  article  1 
of  the  Constitution  of  the  state  which  pro 
vides  that  every  person  ought  to  obtain  justice 
freely  and  without  purchase;  completely  and 
without  denial;  promptly  and  without  delay, — 
conformably  to  the  laws. 

State  V.  Oorman,  40  Minn.  232,  2  L.  R.  A. 
701;  Baker  v.  Kelley,  11  Minn.  480;  Durkee  v. 
Jan£snVe,  28  Wis.  404,  9  Am.  Rep.  500;  Hoek- 
tnt/  Valley  Coal  Co.  v.  Rosser,  52  Ohio  St.  — , 
29  L.  R.  A.  386;  Wilder  v.  Chicaao  &  W.  M. 
R.  Co.  70  Mich.  382;  Schvt  v.  Cfdcago  &  W. 
M,  R.  Co.  Id.  433;  Lafferty  v.  Chicago  &  W. 
M.  R.  Co.  71  Mich.  85;  Grand  Rapids  Chair 
Co.  v.  Runnds,  77  Mich.  104;  Chicago,  St,  L. 
&  N,  0.  R.  Co.  v.  Moss,  60  Miss.  641;  Raji- 
dolph  V.  Builders'  <fi  P.  Suj>ply  Co.  (Ala.)  17 
8o.  721. 

There  are  cases  holding  that  even  in  actions 
for  stock  killed  attorneys'  fees  cannot  lawfully 
be  imposed  when  no  such  burden  is  placed 
upon  other  litigants. 

South  d' North  Ala.  R.  Co.  v.  Morris,  65  Ala. 
193;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Williams, 
49  Ark.  492. 

The  provision  of  the  statute  in  question  is 
in  violation  of  sections  2  and  7  of  article  1  of 
the  Constitution  of  this  state  in  that  it  deprives 
the  defendant  of  property  without  due  process 
of  law. 

Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
928;  S^.fon  Iling  v.  Crowley,  113  U.  S.  708,  28 
L.  ed.  1145;  Millett  v.  People,  117  111.  294,  57 
Am.  Rep.  869. 

Messrs.  Gray  A;  Thompson,  for  respond- 
ent: 

John,son  v.  Chicago,  M.  cfc  St.  P.  R.  Co.  29 
Minn.  425,  is  similar  in  principle  to  the  case  at 
bar,  and  is  absolutely  decisive  of  the  question 
involved  in  this  case. 

If  the  laws  be  otherwise  unobjectionable,  all 
that  can  be  required  in  these  cases  is  that  thej' 
be  general  in  tlieir  application  to  the  class  or 
locality  to  which  they  apply,  and  they  are 
then  public  in  character  and  of  their  propriety 
and  policj*  the  legislature  must  judge. 

Cnoley,  Const.  Lim.  390;  Jones  v.  Galena  dk 
C.  Union  R.  Co.  16  Iowa,  6;  Tredway  v.  Siouz 
City  &  St.  P.  E.  Co.  43  Iowa.  527;  Cairo  & 
St.  L.  R.  Co.  V,   Warrington,  92  Ilk  157;  Mer- 
rick V.  Minneapolis  &  St.  L,   R.  Co.  31  Minn. 
47  Am.  Rep.  771,  32  Minn.  435,  Affirmed, 
eapolia  &  St.  L,  R,    Co.  v.  lltrrick,  127 
210.  32  L.  ed.  109. 
^.  A. 


The  policy  of  the  statute  seems  to  be  to  make 
it  the  duty  of  the  railw^ay  company  to  institute 
proceedings,  for  when  it  does  so  no  costs  are 
allowed  to  the  land  owner.  But  if  the  railway 
company  omits  to  do  so,  and  thus  drives  the 
landowner  to  institute  and  prosecute  the  con- 
demnation proceedings,  it  seems  to  be  the  in- 
tention of  the  statute  to  give  him  full  indem- 
nity for  his  necessary  expenditures  in  that  be- 
half. 

Taylor  v.  Chicago,M.  <fc  St.  P.  R,  Co.  83 
Wis.  645. 

The  law  giving  the  trial  court  power  to  fix 
reasonable  attorneys'  fees  in  cases  like  this  has 
been  in  existence  for  more  than  twenty  years, 
and  has  been  acquiesced  in  and  acted  upon 
without  question 

Gen.  Laws  1875,  chap.  98;  Coleman  v.  Si. 
Paul,  M.  6b  M.  R.  Co.  38  Minn.  260;  Scott  v. 
Minneapolis,  St.  P,  &  S.  Ste.  M.  R.  Co.  42 
Minn.  179;  Carson  v.  Smith,  5  Minn.  78,  77 
Am.  Dec.  539. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  under  the  provisions  of 
chap.  98,  Laws  1875  (Gen.  Stat.  1894.  ^s>  2657- 
2062),  in  the  nature  of  ejectment  where  com- 
pensation for  the  taking  of  laud  for  a  right  of 
way  and  other  railway  purposes  has  not  been 
made.  The  complaint  alleged  ownership  and 
right  of  possession  in  the  plaintiff  in  and  to 
the  demanded  premises;  that  the  defendant 
was  in  the  possession  thereof  using  the  same 
for  railway  purposes,  and  had  refused  to  de- 
liver possession  to  the  plaintiff,  or  to  compen- 
sate him  for  the  same,  although  repeatedly  re- 
quested so  to  do.  The  defendant  by  its  an- 
swer, denied  the  plaintiff's  title,  and  alleged 
that  it  was  the  owner,  by  grant  and  adverse 
possession  of  the  premises,  and  had  been  in 
possession  thereof,  and  using  the  same,  for 
more  than  fifteen  years  before  the  commence- 
ment of  the  action,  for  ri^ht  of  way  and  other 
railway  purposes.  The  defendant  did  not  ex- 
ercise the  option,  given  by  the  statute,  to  have 
the  compensation  due  to  the  plaintiff,  for  the 
taking  and  per{)etual  use  of  the  premises  for 
railroad  purposes,  assessed  in  case  he  estab- 
lished his  right  to  the  premises,  but  rested  its 
defense  upon  its  claim  of  title  thereto.  The 
trial  court  found  that  the  plaintiff  was  the 
owner  of  the  premises;  that  the  defendant's 
grantor  entered  upon  the  premises  under  li- 
cense and  permission  from  the  plaintiff,  and 
continued  to  use  them  for  its  right  of  way  and 
for  railway  purposes,  without  compensation  to 
the  plaintiff  or  acquiring  bis  interest  therein, 
until  January  1,  1880,  when  they  were  con- 
ve3'ed  to  the  defendant;  that  the  defendant  then 
went  into  possession  of  the  premises,  and  so 
continued  to  use  them  until  the  year  1884, 
when  the  plaintiff  revoked  the  license,  and  de- 
manded that  the  defendant  purchase  his  inter- 
est therein,  or  surrender  the  possession  thereof, 
which  it  refused  to  do,  and  has  ever  since 
wrongfully  excluded  the  plaintiff  therefrom. 
As  a  conclusion  of  law  the  court  directed  judg- 
ment for  the  plaintiff  for  the  possession  of  the 
premises  and  for  the  mesne  profits.  The  defend- 
ant appealed  from  an  order  denying  its  motion 
for  a  new  trial  to  this  court,  and  the  order  was 
afilrmed  and  the  cause  remanded  to  the  district 


1896. 


Cameron  v.  Cuicago,  M.  &  St.  P.  R.  Co. 


555 


court.  Cameron  v.  Chicago,  M,  dt  St.  P.  R. 
Co.  (Minn.)  61  N.  W.  814.  Thereafter  the 
plaintiff  moved  the  district  court  to  determiue 
the  amount  of  attorneys'  fees  the  plaintiff  was 
entitled  to  recover.  This  motion  was  opposed 
by  the  defendant,  but  upon  what  ground  the 
record  does  not  disclose,  and,  by  agreement 
ot  the  parties,  the  hearing  of  the  motion  was 
continued,  with  leave  for  both  parties  to  make 
and  file  affidavits.  Afterwards  the  court  made 
its  order,  upon  such  affidavits  and  the  records 
and  files  of  the  court  in  this  case,  fixing  the 
attorneys*  fees  to  be  paid  by  the  defendant  in 
the  sum  of  $250,  and  thereupon  judgment  was 
entered  for  the  plaintiff,  that  he  recover  from 
the  defendant  the  possession  of  the  premises, 
the  mesne  profits,  his  attorneys*  fees,  and  his 
costs  and  disbursements.  The  defendant  ap- 
pealed to  this  court  from  the  judgment. 

Neither  the  evidence  nor  the  affidavits  upon 
which  the  order  of  the  court  was  based  are  a 
part  of  the  record  on  this  appeal;  and  it  must 
be  assumed  that  chapter  98,  Laws  1875,  applies 
to  this  case,  and  that  it  is  a  proper  case  for  the 
allowance  of  attorneys'  fees,  and  that  they 
were  properly  allowed  by  the  trial  court,  pro- 
vided the  statute  is  constitutional.  This  is 
conceded  by  the  defendant,  but  it  is  contended 
on  its  behalf  that  section  5  of  the  statute  (Gen. 
Stat.  1894,  ^  2661)  is  unconstitutional,  for  the 
reason  that  it  is  class  legislation;  that  it  vio 
lates  art.  1,  section  8,  of  the  state  Constitution, 
which  provides  thateverv  person  is  entitled  lo 
obtain  justice  freely,  without  purchase,  con- 
formably to  the  laws;  and  that  it  deprives  rail- 
way corporations  of  their  property  without 
due  process  of  law.  contrary  to  the  provisions 
of  art.  1,  sections  2,  7.  of  the  state  Constitu 
lion,  and  the  14th  Amendment  to  the  Consti 
tution  of  the  United  States.  Is  this  statute 
bere  in  question  constitutional  in  so  far  as  it 
allows  the  plaintiff  to  recover  reasonable  at- 
torneys' fees  in  an  action  under  the  statute, 
when  the  defendant  does  not  exercise  the  priv- 
ilege given  by  the  statute  to  practically  con 
vert  the  action  into  condemnation  proceedings? 
This  is  the  only  question  presented  by  the  rec- 
ord for  our  decision,  and  we  answer  it  in  the 
affirmative. 

The  here  material  provisions  of  the  statute 
(Laws  1875,  chap.  98;  Gen.  Stat.  1894.  ^Jg  2657- 
2662)  are  as  follows: 

"Sec.  1.  One  year  after  any  railroad  has 
been  constructed  across  the  land  of  any  per- 
son, if  he  has  not  already  obtained  compensa- 
tion for  the  taking  of  his  land  for  such  pur- 
pose, and  in  all  cases  where  any  person  is  en 
titled  to  such  compensation  for  such  land, 
whether  the  same  was  taken  with  his  acquies- 
cence or  not,  and  no  proceedings  are  pending 
to  ascertain  and  assess  such  compensation,  he 
may  maintain  an  action  to  recover  his  land  so 
taken  with  damages  and  rents  against  the  cor- 
poration or  person  constructing  or  operating 
such  railroad. 

*'  Sec.  2.  In  such  action  the  defendant  may 
by  answer  ask  to  have  the  compensation  due 
to  the  plaintiff,  in  case  he  establishes  his  right 
to  recover  the  land  in  question,  ascertained  and 
assessed  by  the  jury  trying  the  action. 

'*  Sec.  3.  In  such  action  when  the  defendant 
pleads  as  in  section  2  provided,  the  jury  shall 
find  whether  the  plaintiff  is  entitled  to  recover 
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the  land  and  if  so  the  compensation  to  which 
he  is  entitled  for  the  taking  and  perpetual  use 
of  his  land  for  railway  purposes. 

•'Sec  4.  Upon  a  verdict  finding  that  the  plain- 
tiff is  entitled  to  recover  the  land  and  the  com- 
pensation for  such  taking  and  perpetual  use, 
judgment  shall  be  entered  for  the  plaintiff  that 
he  recover  the  land,  or  in  lieu  thereof  the  com- 
pensation fixed  by  the  jury  (in  case  the  de- 
fendant elects  to  take  the  land)  with  costs  and 
disbursements,  and  reasonable  attorneys'  fees 
to  be  fixed  by  the  court. 

"Sec.  5.  In  case  the  defendant  does  not 
plead  as  in  section  2  specified,  if  the  plaintiff 
establishes  his  title  to  the  land  he  shall  have 
judgment  for  its  possession,  with  mesne  profits 
and  reasonable  attorneys'  fees  besides  the  usual 
costs  and  disbursements. 

"Sec.  6.  The  action  given  by  this  act  shall, 
in  all  other  respects  except  as  herein  provided, 
be  governed  by  the  rules  of  practice  and  pro- 
cedure applicable  to  other  actions  for  the  re- 
covery of  real  estate. " 

This  statute  has  been  in  force  for  nearly 
twenty  years,  and  attorneys'  fees  have  been  re- 
peatedly allowed  to  the  plaintiff  in  actions 
brought  under  it.  Two  such  cases  have  been 
heard  on  appeal  in  this  court  (see  Coleman  v. 
St.  Paul,  M.  dt  M.  R.  Co.  38  Minn.  260;  Scott 
V.  Minneapolis,  St.  P.  <fe  S.  Ste.  M.  R  Co.  42 
Minn.  179);  and,  so  far  as  we  are  advised,  this 
is  the  first  time  any  question  as  to  the  consti- 
tutionality of  the  provisions  of  this  statute  al- 
lowing reasonable  attorneys'  fees  has  ever  been 
.suggested.  This  acquiescence,  without  ques- 
tion, of  bench  and  bar,  in  the  validity  of  the 
statute,  is  significant;  and  it  is  entitled  to  con- 
trolling weight  if  the  question  as  to  the  valid- 
ity of  the  statute  is  doubtful.  The  reasons 
given  by  counsel  for  the  defendant  why  the 
statute,  in  so  far  as  it  provides  for  the  allow- 
ance or  reasonable  attorneys'  fees  to  the  plain- 
tiff in  cases  where  the  railway  company  does 
not  elect  to  convert  the  action  into  condemna- 
tion proceedings,  are  all  substantially  included 
in  his  general  proposition  that  it  is  arbitrary 
and  unequal  class  legislation.  If  such  it  is, 
there  is  nothing  to  discuss;  for  then  the  con- 
clusion necessarily  follows  that  the  statute  is 
unconstitutional.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is 
prohibited,  but  legislation  is  not  prohibited 
either  by  the  state  or  Federal  Constitution, 
which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if,  within  the  sphere 
of  its  operation,  it  affects  alike  all  persons  sim- 
ilarlv  situated.  Barbier  v.  Connolly,  113  U.  S. 
32,  28  L.  ed.  925.  The  legislature,  however, 
cannot  adopt  a  mere  arbitrary  classification, 
even  though  the  law  be  made  to  operate  equally 
upon  each  subject  of  each  o^the  classes  adopted. 
The  classification,  to  be  valid,  must  be  based 
upon  some  reason  of  public  policy,  growing 
out  of  the  condition  or  business  of  the  class  to 
which  the  legislation  is  limited.  But  a  law 
which  is  confined  in  its  application  to  a  partic- 
ular class  of  persons  is  not  void  as  unequal 
class  legislation  if  the  distinction  is  based  on 
some  reason  of  public  policy,  and  applies  to 
and  embraces  all  persons  alike  under  similar 
circumstances.  Nidiols  v.  Walter,  37  Minn. 
264;  AUen  v.  Pioneer  Press  Co.  40  Minn.  117, 
3  L.  R.  A.  532;  Lamllee  v.  St.  Pavl,  M.  db  M. 
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i?.  Co.  40  Minn.  249.  This  right  to  classify 
persons,  corporations,  and  associations,  and  to 
impose  upon  them,  as  a  class,  duties,  and  lia- 
bihties,  or  to  confer  upon  them  privileges,  not 
imposed  or  conferred  upon  the  whole  people 
of  the  state,  is  a  matter  committed  to  the  sound 
discretion  of  the  legislature,  subject  to  the  su- 
preme condition  that  the  classification  must 
not  be  arbitrary,  but  must  be  based  upon  some 
natural  reason  of  public  policy.  Upon  the  ex- 
ercise of  this  right  rests  much  of  the  necessary 
and  beneficent  legislation  of  the  state.  The 
exercise  of  this  right  is  not  limited  to  matters 
connected  with  the  police  power  of  the  state, 
but  it  may  be  exercised  in  all  cases  where  pub- 
lic interests  and  the  due  administration  of  jus- 
tice require  it.  Thus,  in  the  case  of  Allen  v. 
Pioneer  Press  Co.,  it  was  held,  in  view  of  the 
general  nature  of  the  business  of  the  publisher 
of  a  newspaper,  and  the  interests  of  the  public 
therein,  that  chap.  191,  Laws  1887,  regulating 
actions  for  libel,  was  not  arbitrary  or  unequal 
class  legislation,  although  it  made  special  pro- 
visions for  the  protection  of  the  publishers  of 
newspapers  when  sued  for  a  libel  which  were 
not  conferred  upon  other  defendants  in  libel 
suits,  for  the  reason  that  the  distinction  was 
based  upon  considerations  of  public  policy, 
of  which  the  legislature  was  the  judge.  It  is 
the  settled  policy  of  this  and  many  other  states 
to  provide  by  law  for  an  increase  of  damages 
or  indemnity  for  the  expenses  of  litigation  by 
allowing  double  costs  or  reasonable  attorneys' 
fees  where  an  injury  results  to  a  person  from 
the  wilful  act  or  neglect  of  another,  and  such 
laws  are  held  to  be  a  legitimate  exercise  of  leg- 
islative discretion.  Thus,  a  law  providing  for 
double  costs  or  for  double  damages  in  actions 
for  the  recovery  of  damages  for  live  stock  killed 
or  injured  by  the  neglect  of  railway  companies 
to  fence  their  right  of  way  is  constitutional. 
Johnson  v.  Chicago,  M.  dt  St.  P.  R.  Co.  29 
Minn.  425;  Schimmele  v.  Chicago,  M  dt  St.  P. 
H.  Co.  34  Mina.  21«:  Missouri  P.  R.  Co.  v. 
numes,  115  U.  S.  512,  29  L.  ed.  463:  Minneap- 
olis &  St.  L.  R.  Co.  V.  Beckmth,  129  U.  S.  26, 
32  L.  ed.  585. 

Tested  by  the  rule  we  have  stated  as  to  class 
legislation,  the  statute  in  question  is  constitu- 
tional when  applied  to  actions  within  its  pro- 
visions, although  the  defendant  does  not  elect 
to  avail  itself  of  the  privilege  of  retaining  the 
land  for  railway  purposes,  and  making  com- 
pensation for  such  taking.  Counsel  errone- 
ously assumes  that  an  action  under  this  statute 
is  a  simple  action  of  ejectment,  when  the  de- 
fendant fails  to  exercise  its  option  to  convert 
the  action,  by  its  answer,  into  condemnation 
proceedings.  While  it  is  true  that  the  statute 
creates  no  new  remedy,  yet  it  regulates  and 
materiall  V  qualifies  an  existing  one,  to  the  det 
riment  of  the  landowner,  for  the  benefit  of  the 
railway  company  and  the  public;  and,  as  com- 
pensation to  the  owner  for  his  expenses  in  the 
litigation,  it  allows  him  reasonable  attorneys' 
fees,  provided  he  brings  his  case  within  the 
terms  of  the  statute.  The  failure  of  the  de- 
fendant to  accept  the  privileges  conferred  upon 
it  by  the  statute  can  neither  make  nor  mar  the 
considerations  of  public  policy  upon  which  the 
statute  is  based,  or  deprive  the  plaintiff  of  the 
indemnity,  for  his  expenses  in  prosecuting  his 
action,  given  by  the  statute  for  the  injury  sus- 
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tained  by  the  wilful  act  or  neglect  of  the  de- 
fendant. It  is  to  be  noted  that  the  statute  does 
not  purport  to  allow  attorneys'  fees  in  ordinary 
actions  of  ejectment  against  railway  companies. 
It  is  only  when  the  landowner  foregoes  his  right 
to  repossess  himself  of  his  land  taken  for  a 
railway  purpose  for  one  year,  after  the  land 
has  been  taken,  and  the  railroad  constructed 
across  it,  and  when  no  proceedings  to  acquire 
a  right  to  so  take  and  use  bis  land  are  pending, 
and  when  he  is  entitled  to  comj>ensation  for 
taking  his  land,  but  has  not  received  it,  that 
he  may  bring  an  action  for  the  recovery  of  the 
possession  of  his  land  under  the  statute,  and 
obtain  an  allowance  for  his  reasonable  attor- 
neys* fees.  If  he  brings  an  ordinary  action  of 
ejectment  when  none  of  these  conditions  exist,, 
he  is  not  entitled  to  any  allowance  of  attorneys' 
fees.  But  when  they  do  exist,  and  the  action 
is  brought  under  the  statute  to  redress  the 
wrong  done  to  him  and  to  the  public  by  the  wil 
ful  act  of  the  railway  company  in  taking  forci- 
ble possession  of  his'land  for  railway  purposes, 
or  (where  such  taking  was  with  his  temporary 
acquiescence)  by  its  neglect  of  its  duty  to  ac- 
quire and  pay  for  the  right  to  take  the  land,, 
his  right  to  reasonable-  attorneys'  fees  cannot 
be  defeated  by  the  failure  of  the  railway  com- 
pany to  claim  by  its  answer  the  privileges  con- 
ferred upon  it  by  the  statute.  Declining  the 
benefits  of  the  statute  does  not  absolve  the 
railway  company  from  the  liabilities  imposed 
upon  it  for  its  neglect  of  a  public  and  private 
duty.  The  statute  applies  alike  to  all  persons 
or  corpK)ration8  constructing  or  operating  a 
railroad  and  to  all  landowners  who  bring  an 
action  under  it,  including  railway  corpora- 
tions. It  includes  in  its  classification  all  per- 
sons and  corporations  similarly  situated,  and 
as  to  them  it  is  general  in  its  application.  It 
is  true  that  persons  and  corporations  other  than 
those  engaged  in  building  or  operating  railroads 
areauthbrized  to  exercise  the  power  of  eminent 
domain,  and  possibly  they  may  have  taken 
land  for  a  quasi  public  purpose  without  mak- 
ing compensation  therefor;  but  the  business  of 
such  persons  and  corporations  is  radically  dis- 
similar in  its  character  and  extent,  and  in  its 
effect  upon  public  and  private  intere««ts.  from 
that  of  railway  corporations.  This  difference 
constitutes  a  proper  basis  for  limiting  the  oi>- 
eration  of  the  statute  to  corporations  and  per- 
sons operating  railroads. 

The  reason  and  public  policy  justifying  the 
provisions  of  this  statute  giving  reasonable 
attorneys'  fees  to  the  plaintiff  in  actionjy 
brought  under  it,  when  no  such  allowance  is 
made  to  parties  in  ordinary  actions  for  the 
recovery  of  land,  are  obvious.  One  purpo^ 
of  this  provision  is  to  induce  by  the  promise 
of  indemnity  for  the  expenses  of  the  litiga- 
tion, the  owner  whose  land  has  been  unlaw- 
fully taken,  without  compensation,  for  the 
right  of  way  of  a  railroad,  to  wait  a  reason- 
able time  before  bringing  an  action  to  repos- 
sess himself  of  it,  and  then  »o  bring  the  action 
under  the  statute,  so  that  in  case  his  right  to 
recover  the  land  is  established,  the  railway 
company  may  retain  it  by  making  compensa- 
tion therefor,  and  avoid  a  break  in  its  right  of 
way,  whereby  its  business  would  be  inter- 
rupted, to  the  injury  of  public  and  private  in- 
terests.    Another  purpose  of  the  statute,  and 
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perhaps  the  principal  one,  is  to  compel  railway 
<;ompaoies  to  respect  the  coDStitutional  rights 
of  the  citizen,  and  to  discharge  their  duties  to 
the  public  and  individuals.  Such  corporations 
must  have  land  for  their  right  of  way  in  order 
to  discharge  the  public  functions  for  which 
they  were  created,  and,  to  enable  them  to  ac- 
quire such  land,  the  state  has  armed  them  with 
the  sovereign  power  of  eminent  domain.  They 
are  therefore  charged  with  the  duty  of  acquir- 
ing and  paying  for  their  right  of  way  in  tbe 
manner  and  at  the  time  required  by  the  Con- 
stitution and  laws  of  the  state.  When  they 
neglect  this  duty,  and  forcibly  take  possession 
■of  the  land  of  another  for  railway  purposes,  or 
take  such  possession  with  the  temporary  con- 
sent, expressed  or  implied,  of  the  owner,  and 
unreasonably  neglect  to  make  compensation 
therefor,  their  conduct  menaces  in  a  measure 
the  public  peace  and  the  safety  of  tbe  traveling 
public,  for  nothing  is  better  calculated  to 
arouse  the  evil  passions  of  men  than  a  wanton 
and  unredressed  invasion  of  their  constitutional 
and  property  riglits.  Such  wilful  act  or  un- 
justifiable neglect  oppresses  and  wrongs  prop- 
erty owners,  and  it  is  entirely  competent  for 
the  legislature,  as  a  means  for  correcting  such 
abuses  and  as  a  matter  of  justice,  to  give  to 
persons  injured  by  such  act  or  neglect  increased 
damages  or  indemnity  for  their  expenses  in- 
curred in  actions  to  right  their  wrongs  by  al- 
lowing them  double  costs  or  reasonable  attor- 
neys' fees.  The  validity  of  the  statute  in 
question  is  supported  by  the  considerations  of 
public  policy  and  justice  to  which  we  have 
referred.  It  is  not  partial  or  unequal  class 
legislation;  it  does  not  deprive  the  defendant 
of  its  pr(^erty  without  due  process  of  law;  nor 
does  it  violate  our  bill  of  rights  securing  to 
every  person  the  right  to  obtain  justice  freely 
and  without  purchase,  completelv  and  without 
denial,  promptly  and  without  delay,  conform- 
ably to  the  laws.  This  proposition  is  sup- 
ported by  the  cases  to  which  we  have  referred, 
sustaining  the  validity  of  statutes  giving  double 
costs  or  double  damages  in  actions  against  rail- 
way companies  to  recover  damages  for  domes- 
tic animals  killed  or  injured  by  their  neglect. 
For  reasons  already  suggested,  it  is  not  nec- 
essary here  to  decide  whether  any  limitation 
ought  to  be  placed  upon  the  application  of  this 
statute,  so  as  to  restrict  its  operation  to  cases 
where  the  failure  of  the  owner  to  secure  com- 
pensation for  his  land  taken  for  railway  pur- 
poses is  due  to  the  wilful  act  or  inexcusable 


neglect  of  the  railroad  corporation.  We  can 
conceive  of  probable  cases  which  are  i  li  within 
the  reason  or  policy  of  the  statute;  for  ex- 
ample, cases  where  the  railway  com  pain'  had 
in  good  faith,  as  it  had  reason  to  believe^  law- 
fully acquired  and  paid  for  its  right  of  way, 
but  by  reason  of  a  forged  deed,  or  some  error 
of  its  attorney  in  the  condemnation  proceed- 
ings, it  failed,  through  no  neglect  of  its  own, 
to  obtain  a  strictly  legal  title  to  its  right  of 
way.  Upon  the  question  whether  or  not  such 
cases  must,  on  constitutional  grounds,  be  ex- 
cluded from  the  operation  of  the  statute,  we 
express  no  opinion,  and  leave  it  an  open  ques- 
tion, to  be  decided  when  it  arises. 
Judgment  affirmed. 

Canty,  J.: 

I  concur  in  the  result,  but  am  of  the  opinion 
that  the  statute  cannot  be  held  constitutional 
as  applied  to  all  the  different  cases  which  may 
come  within  its  terms.  The  legislature  has  a 
perfect  right  to  provide  for  redressing  a  class 
of  wrongs  by  imposing  extra  costs  in  the  suit 
brought  to  vindicate  those  wrongs,  providing 
the  class  selected  by  the  legislature  is  different 
in  some  essential  particular  from  all  other 
wrongs, — if  the  basis  of  classification  is  a 
proper  one.  Ejectment  cases  to  recover  land 
occupied  as  a  right  of  way  are  often  defended 
in  bad  faith,  or  without  color  of  right,  or  with 
a  negligent  disregard  for  the  truth  as  to  the 
merits  of  the  controversy.  A  railroad  com- 
pany enjoys  peculiar  privileges  for  the  protec- 
tion of  its  franchises,  and  to  prevent  the  inter- 
ruption of  the  public  service  in  such  cases,  and 
the  legislature  may  well  provide  means  to  pre- 
vent the  abuse  of  those  piivileges.  As  applied 
to  proper  cases,  the  statute  is  clearly  constitu- 
tional; but  when  the  defendant  has  color  of 
right,  is  acting  in  apparent  good  faith,  is  not 
negligent  fa  failing  to  ascertain  the  truth  or 
merits  of  its  defense,  and  is  not  in  any  manner 
abusing  its  privileges,— as  applied  to  such 
cases,  I  am  of  the  opinion  that  the  statute  is 
unconstitutional.  I  am  also  inclined  to  think 
that,  if  we  had  before  us  the  record  brought 
up  on  the  former  appeal,  this  would  be  such  a 
case.  But  there  is  nothing  before  us  on  this 
appeal  but  the  complaint,  findings,  and  judg- 
ment. Every  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  of  the  court  be- 
low, and  I  am  therefore  of  the  opinion  that  the 
judgment  appealed  from  should  be  afiirmed. 


NORTH  DAKOTA  SUPREME  COURT. 


James  R.  GAGE,  Appt,, 

V. 

Asa  FISHER,  Respt. 
( N.  D ) 

1.    Equity  wlU  not  specifically  enforce 
a  contract  to  give  a  minority  stockholder  the 

♦Headnotes  by  Corliss.  J. 


Note.- For  voting  trusts  of    cori>orate  stock, 
see  note  to  Clarke  v.  Central  R.  &  Bkg.  Co.  (C.  C.  8. 
D.  Ga.)  15  L.  R.  A.  683. 
SI  L.  R.  A. 


risrht  to  control  the  stock  of  another  and  vote  it 
at  a  stockholders'  meeting,  where  the  sole  pur- 
pose is  to  secure  control  of  the  corporation  by 
the  use  of  such  stock. 

2.  Therefore  when  such  a  contract  has 
been  made*  and  on  the  strength  of  it  the 
promisee  has  suffered  to  pass  beyond  his  control 
stock  which,  in  connection  with  stock  owned  by 
him,  would  have  given  him  control  of  the  cor- 
poration, and  thereafter  the  promisor  threatens 
to  sell  his  stock  to  the  opposing  faction,  and 
thus  give  them  control  of  the  corporation,  and 
the  promisee,  to  save  himself   from  defeat  in 
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hte  project  to  secure  control  of  the  corporation, 
purchases  such  stock  at  a  figure  much  in  excess 
of  its  normal  market  value,  such  contract  of  I 
purchase  cannot  thereafter  be  rescinded,  but  the 
purchaser  must  pay  the  stipulated  price. 
3.  A  contract  to  allow  another  to  con- 
trol the  votinfir  of  stock,  based  upon  a 
promise  of  the  one  who  is  to  control  such  stock 
to  secure  for  the  owner  of  the  stock  an  office  in 
the  corporation,  is  illegal;  and  the  whole  contract 
is  void,  although  the  illegal  consideration  (i,  t, 
the  promise  to  secure  for  the  owner  of  the  stock 
a  corporate  office)  constitutes  only  a  part  of  the 
consideration  for  the  agreement  to  give  such 
promisee  control  of  the  stock. 

(November  U,  1885.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Burleigh  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  'the  amount  alleged  to  be  due  on  a 
promissory  note.  Reveised, 
The  facts  are  stated  in  the  opinion. 
Messrs.  Newton  &  Patterson  and  S.  L. 
Olaspell,  for  appellant : 

The  defendant  was  not  induced  to  make  the 
contract  by  fraud  or  undue  influence. 

Fraud  is  the  intentional  and  successful  em- 
ployment of  any  cunning,  deception,  or  artifice 
used  to  circumvent,  cheat,  or  deceive  another. 
1  Story,  Eq.  Jur.  ^  186. 
There    was  no  relation  of  trust  and  confi- 
dence between  the  parties. 

It  is  held  to  be  inexpedient,  upon  grounds 
of  public  policy,  that  a  written  contract 
should  be  set  aside  upon  the  ground  of  fraud 
unless  the  proof  be  clear  and  strong. 
McCaV  V.  BushneU,  41  Minn.  37. 
If  Fisher  was  induced  to  buy  the  Gage  stock 
by  means  of  fraud  or  undue  influence,  still  he 
ratified  and  reaffirmed  the  contract  repeatedly, 
with  full  knowledge  of  all  the  fact*. 

A  person  who  is  induced  to  part  with  his 
property  in  a  fraudulent  contract  may,  on  dis- 
covering the  fraud,  avoid  the  contract  and 
claim  a  return  of  what  had  been  advanced 
upon  it. 

But  if  the  one  defrauded  would  disafllrm  the 
contract  he  must  do  so  at  the  earliest  practic- 
able moment  after  the  discovery  of  the  cheat. 
Masson  v.  Bor€t,  1  Denio,  69^  43  Am.  Dec. 
651;  McCulloeh  v.  Scott,  13  B.  Mon.  172,  56 
Am  Dec.  561;  Srhiffer  v.  Dietz,  83  N.  Y.  800; 
Bach  V.  Tuch,  126  N.  Y.  53;  Grymes  v.  Sand- 
ers, 93  U.  S.  55,  23  L.  ed.  798:  Bell  v.  R'ee))crs, 
39  Kan.  105;  Dennis  v.  Jones.  44  N.  J.  Eq.  513; 
Crooks  V.  AtppoU,  44  Minn.  239;  Parsons  v. 
McKinley,  56  Minn.  464. 

The  alleged  contract  whereby  Gage  agreed 
to  vote  his  stock  with  Fisher  for  certain  direc- 
tors, whereby  Gage  agreed  not  to  sell  his  stock, 
nor  permit  it  to  be  voted  against  Fisher,  and 
wherein  Fisher  as  an  individual  agreed  for  the 
First  National  Bank  that  he  would  make  Gage 
a  director  and  give  him  employment  as  cashier, 
was  void  from  public  policy.  There  can  be 
no  rescission  of  such  a  contract  and  a  court 
will  leave  the  parties  where  it  finds  them. 

Martin  v.  Wade,  87  Cal.  168;  Moses  v.  i^oH, 
84  Ala.  608;  Williams  v.  Montgomery,  68  Hun, 
416;  Noel  v.  Drake,  28  Kan.  265,  42*  Am.  Rep. 
162;  Wooiiraff  v.  Wenticorth,  138  Mass.  309; 
Guernsey  v.  Cook,  120  Mass.  501;  Forbes  v. 
31  L.  R.  A. 


McDonald,  54  Cal.  98;  F(M*s  Appeal,  91  Pa. 
434,  66  Am.  Rep.  671;  Cone  v.  Russell,  48  N.  .1. 
Eo.  208. 

To  establish  our  claim  we  are  only  required 
to  produce  and  prove  the  promissory  note. 
We  do  not  touch,  we  are  not  required  to  refer 
to,  the  contract  behind  it  to  establish  our  de- 
mand. 

2  Kent,  Com.  588;  Buck  v.  Albee,  26  Vt.  184. 
62  Am.  Dec.  564;  Larison  v.  Wilbur,  1  N.  I). 
284;  Warren  v.  Chapman,  105  Mass.  87;  Widoe 
V.  Wehb,  20  Ohio  St.  431,  5  Am.  Rep.  664. 
Mr.  Alexander  Hughes,  for  respondents 
The  evidence  sustains  and  supports  the  an- 
swer, and  establishes  that  the  defendant  was. 
induced  to  make  the  contract  of  purchase  by 
fraud  and  undue  influence. 

The  burden  of  proof  is  on  the  plaintiff  to 
show  affirmatively  that  the  transaction  was 
fair,  open,  and  free  from  the  least  spark  of  im- 
position, and  that  the  defendant's  consent  wa» 
not  obtained  by  any  oppression,  undue  influ- 
ence, or  undue  advantage  taken  of  his  condi- 
tion, situation,  and  necessities. 

Hunsaker  v.  Sturyis,  29  Cal.  142;  Rankin  v. 
Porter,  7  Watts,  387;  ShaeJter  v.  JSleade,  7 
Blackf.  179;  Bigelow,  Fr.  p.  865,  note  5; 
Piatt  V.  Snipes,  43  Ark.  21;  Poston  v.  Balc/i, 
69  Mo.  115;  Stone  v.  Wood,  85  111.  608;  Hall  v. 
Perkins,  3  Wend.  626;  Osyood  v.  Franklin,  2 
Johns.  Ch.  1,  7  Am.  Dec.  513:  Burch  v.  Smith, 
15  Tex.  219,  65  Am.  Dec.  164;  TempU  v. 
Booker,  6  Vt.  240;  Chickering  v.  Lovejoy,  13 
Mass.  51;  Th>mU)n  v.  Ogden,  32  N.  J.  Eq.  723; 
Wilson  V.  Watts,  9  Md.  437;  Gibson  v.  Jfyts, 
6  Ves.  Jr.  276;  McGormick  v.  Matin,  5  Blackf. 
509;  Emmons  v.  Moore,  85  111.  305;  Pom.  Eq. 
Jur.  §  963.  • 

Upon  the  subject  of  taking  advantaice  of 
one's  necessities,  it  is  held  that  when  a  person 
is  encumbered  with  debts  and  the  fact  is 
known  to  the  person  with  whom  he  contracts, 
who  avails  himself  of  it  to  exact  an  unconscion- 
able value,  equity  will  relieve  upon  account 
of  the  advantage  of  hardship. 

Hough  V.  Hunt,  2  Ohio,  495,  15  Am.  Dec. 
569,  notes,  572-575;  McDonald  v.  Neihon.  2 
Cow.  189,  14  Am.  Dec.  431;  Kelley  v.  Caplice, 
23  Kan.  474,  88  Am.  Rep.  179;  Cutlery.  Hoic,  8 
Mass.  257;  Cutler  v.  Johnson,  Id.  266;  Baxter 
V.  Wales,  12  Mass.  865;  Greer  v.  Ttreed,  18 
Abb.  Pr.  N.  8.  427;  Judge  v.  Wilkins,  19  Ala. 
765;  Seymour  v.  Delaney,  8  Cow.  444,  15  Am. 
Dec.  270;  Parmelee  v.  Cameron,  41  N.  Y.  896; 
Russell  V.  Roberts,  3  E.  D.  Smith.  318;  Joanmn 
V.  Ogilvie,  49  Minn.  564,  16  L.  R.  A.  876; 
Pom.  Eq.  Jur.  §  928;  Sjnith  v.  Cuf.  6  Maule 
&  S.  160. 

The  burden  of  proof  is  on  plaintiff. 
Kaine  v  Weigley,  22  Pa.  183;  Burch  v.  Smith, 
15  Tex.  219,  65  Am.  Dec.  163;  Cortee  v.  Cornell, 
75  N.  Y.  98,  81  Am.  Rep.  428;  Douglass  v. 
Mitchell,  35  Pa.  440;  Kerr,  Fraud  «&  Mistake, 
pp.  182,  183;  27  Am.  &  Eng.  Enc.  Law,  pp. 
453-458,  notes. 

Where  one  of  the  parties,  from  distress, 
undue  influence,  or  oppression,  enters  into  the 
contract,  the  onus  of  proof  rests  on  the  party 
who  seeks  to  uphold  it,  to  show  that  the  con- 
sent of  the  party  was  not  obtained  by  reason 
of  any  undue  advantage  taken  of  his  position, 
or  undue  influence  exerted  over  him. 
Pom.  Eq.  Jur.  §§955-957,  cases  cited,  §§943,- 
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944,  951;  Spark9  v.  Dairson,  47  Tex.  139; 
Abbey  v.  Dewey.  25  Pa.  413;  Rippey  v.  Miller, 
1  Jones.  L.  479.  62  Am.  Dec.  187:  Bigelow, 
Fr. ;  Kerr,  Fraud  &  Mistake.p.  183:  McCarmick 
V.  Mtdtfi,  5  Blackf.  509;  Wilson  v.  Watts,  9  Md. 
856:  Dismukes  v.  Terry,  Walk.  (Miss.)  197. 

Estoppel,  acquiescence,  waiver,  and  ratifica- 
tion are  affirmative  defenses,  and  must  be 
pleaded  to  be  available. 

Uoltry  V.  Foley  (Neb.) 61  N.  W.  V2\- Mudsill 
Min.  Co.  V.  Watrous,  22  U.  S.  App.  12.  61  Fed. 
Rep.  168;  Pence  v.  Langdon,  99  U.  8.  581,  25  L. 
ed.  421. 

The  contract  attempted  to  be  proved  by  the 
plaintiff  is  not  voidable  and  liable  to  be  made 
obligatory  by  subeequent  ratification.  It  was  ab- 
solutely void  and  was  incapable  of  ratification. 

Brazee  v.  Bryant,  50  Micb.  136;  I  yon  v. 
Waldo,  36  Mich.  352;  Kerr,  Fraud  &  Mistake, 
p.  296;  Cumberland  Coal  dh  I.  Co.  v.  Slierman, 
20  Md.  134. 

If  the  original  undue  influence  still  remains, 
or  if  the  act  was  simply  a  continuation  of  the 
former  transaction,  or  if  the  party  wrongly 
supposes  that  the  original  contract  or  trans- 
action is  still  binding  upon  him  and  he  has  not 
knowledge  of  all  his  own  rights,  no  act  of  con- 
firmation, however  formal,  is  effectual. 

PearsoU  v.  Chapin,  44  Pa.  9;  Hoffman  Steam 
Coal  Co.  V.  Cumberland  Coal  &  I.  Co.  16  Md. 
456.  77  Am.  Dec.  311;  McCormick  v.  Malin,  5 
Blackf.  509;  Cumberland  Coal  <t-  /.  Co.  v.  Sher- 
man, SO  Barb.  553;  Cherry  v.  Neitsom,  3  Yerg. 
369;  MoJton  v.  Payne,  43  L.  J.  Ch.  240;  21  Am. 
&  Eng.  Enc.  Law,  pp.  79,  80,  note  2;  Cortland 
Mfg.  Co.  V.  Piatt,  83  Mich.  419;  Tnrkington  v. 
Puriu,  128  Ind.  182,  9  L.  R.  A.  607;  Whit- 
comb  V.  Denio,  52  Vt.  382;  Marston  v.  Simpson. 
54  Cal.  191;  Andrews  v.  Hensler,  73  U.  8.  6 
'  Wall.  254,  18  L.  ed.  737. 

The  agreement  between  Gage  and  Fisher  in 
substance  and  effect  was.  that  Fisher  would 
purchase  the  two  additional  shares,  surrender 
the  control  of  the  Shaw  stock,  take  him  into 
the  combination  forming  the  majority,  and 
Gage  was  to  vote  his  stock  at  the  ensuing  elec- 
tion for  the  directors  which  thev  had  mutually 
agreed  upon.  The  evidence  clearlv  and  con- 
clusively shows  that  it  was  their  intention  to 
improve  the  management,  build  up  the  institu- 
tion, and  thereby  benefit  all  the  stockholders 
thereof.  Such  an  agreement  is  not  contrary  to 
public  policy  and  is  valid. 

Cook.  Stock  «fe  Stockholders,  §  618.  and  cases 
cited;  Uatemeyer  v.  Hatemeyer,  11  Jones  &  S. 
.506,  Affirmed  86  N.  Y.  618;  Fnulds  v.  Yates, 
57  111.  416,  11  Am.  Rep.  24;  People  v.  Albany 
d-  S.  R.  Co.  55  Barb.  344;  Fisher  v.  Bush,  35 
Hun,  641;  Barnes  v.  Brmrn,  80  N.  Y.  527; 
Mobfeyy.  Morgan  (Pa.)  5  Cent.  Rep.  527;  Tonn- 
tcanda  Valley  dt  C.  R.  Co.  v.  AV/r  York,  L.  E. 
dc  W.  R.  Co.  42  Hun.  496;  Fremont  v.  Stone, 
42  Barb.  169;  Moses  v.  Scott,  84  Ala.  608;  State 
v.  Smith,  48  Vt.  266;  Woodruff  v.  Wentworth. 
133  Mass.  309;  Pender  v.  Lushinoton,  L.  R.  6 
Ch.  Div.  70:  Quincey  v.  White,  68  N.  Y.  370. 
If  the  plaintiff's  statement  of  this  transaction 
be  true  he  cannot  abandon  or  waive  the  alleged 
illepal  part  thereof.  It  tainted  the  whole  trans- 
action. 

Broicn  v.  Tarkington,  70  U.  S.  3  Wall.  377. 
18  L.  ed.  255. 
If  any  part  of  the  entire  consideration  for  a 

81  L.  R.  A. 


promise,  or  any  part  of  the  entire  promise,  be- 
illegal,  whether  by  statute  or  common  law, 
the  whole  contract  is  void. 

Craig  v.  Missouri,  29  U.  S.  4  Pet.  410,  7  L. 
ed.  903;  BartU  v.  Nvtt,  29  U.  S.  4  Pet.  184,  7 
L  ed.  825;  Donallen  v.  f,ennox,  6  Dana,  91; 
Brown  v.  Langford,  3  Bibb,  50Q;  1  Parsons, 
Contr.  380;  Ilinesburghv.Svmner,^  Vt.23;  Veer- 
ing V.  Chapman,  22  Me.  488,  39  Am.  Dec.  592; 
FiUon  V.  Ilimes,  5  Pa.  452.  47  Am.  Dec.  422; 
The  Pioneer.  Dcady,  72:  Armstrong  v.  Toler^ 
24  U.  S.  11  Wheat.  258,  6  L.  ed.  468;  Widoe  v. 
Webb,  20  Ohio  St.  431,  5  Am.  Rep.  664;  Carleton 
V.  Woods,  28  N.  H.  290;  Cotten  v.  McKemie, 
57  Miss.  418:  Pacific  Ouano  Co.  v.  Mullen,  66- 
Ala.  582. 

A  party  to  an  illegal  contract  may  set  up  its 
illegality  when  it  is  sought  to  be  enforced 
against  him,  though  he  cannot  enforce  it. 

Ball  V.  Coppell,  74  U.  S.  7  Wall.  542,  19  L. 
ed.  244;  Tylee  v.  Yates,  3  Barb.  222;  Barton  v. 
Port  Jackson  <ft  V.  F.  PI.  Road  Go.  17  Barb. 
897;  C/raig  v.  Missouri,  29  U.  S.  4  Pet.  486,  7 
L.  ed.  912. 

The  court  will  not  lend  its  aid  to  enforce  a 
contract  which  grows  out  of  or  is  connected 
with  an  illegal  act,  or  to  recover  thereon. 

Barton  v.  Port  Jackson  d  U.  F.  PI.  Road 
Co.  supra;  Hunt  v.  Knickerbocker.  5  Jolms. 
327:  McBlair  v.  Gihbes,  58  U.  8.  17  How.  232, 
15  L.  ed.  182;  Pratt  v.  Adams,  7  Paige,  615; 
DeOroot  v.  VanDuzer,  20  Wend.  390;  Pen- 
nington V.  Townsend,  7  Wend.  276;  Pepper  v. 
Haight.  20  Barb.  429;  Hayden  v.  Daris,  3  Mc- 
Lean, 276;  Milne  w.  Huber,  Id.  212;  Brown  v. 
Tajkington,  70  U.  S.  3  Wall.  877,  18  L.  ed. 
255;  Rose  v.  Truax,  21  Barb.  361. 

That  the  defendant  is  not  in  pari  delicto 
with  the  plaintiff  is  shown  in  Pomeroy's  Equity 
Jurisprudence,  §  403,  and  authorities  cited. 

The  parties  are  not  in  pari  delicto  when  pub- 
lic policy  is  advanced  by  allowing  either,  or 
the  one  most  excusable  of  the  two,  to  sue  for 
relief,  and  be  restored  to  his  original  position.. 
Davies  v.  London  dh  P.  Marine  Ins.  Co.  L. 
R.  8  Ch.  Div.  469;  1  Pom.  Eq.  Jur.  p.  422. 

When  one  party  acts  under  oppression,  in- 
justice, hardship,  undue  influence,  or  a  great 
mequalityof  condition,  although  he  may  be 
in  delicto'  he  is  not  in  pari  delicto,  and  may 
have  relief  in  equity. 

Phalen  v.  Clark,  19  Conn.  421,  50  Am.  Dec. 
253;  Pinckston  v.  Brown,  3  Jones,  Eq.  494; 
Freelove  v.  Cole,  41  Barb.  318;  Goodenough  v. 
Spencer.  15  Abb.  Pr.  N.  S.  248,  46  How.  Pr. 
347:  1  Storv,  Eq.  Jur.  800;  Foley  v.    Oreene, 

14  R.  I.  618,  51  Am.  Rep.  419;  Bayley  v.  Will- 
iams, 4  Giff.  688;  Thomas  v.  Richmond,  79  U. 
S.  12  Wall.  353,  20  L.  ed.  456. 

The  maxim  In  pari  delicto  potior  est  con- 
dito  defendentis,  does  not  apply  to  a  case  like 
this  raised  upon  the  grounds  of  public  policy. 

Cone  V.  Russell  48^N.  J.  Eq.  208;  1  Story, 
Eq.  Jur.  §  298,  and  cases  cited:  1  Pom.  Eq. 
Jur.  §  403,  cases  cited;  Tracy  v.  Talmage^  14 
N.  Y\  162,  67  Am.  Dec.  132;  Cnrtis\.  Leatitt, 

15  X.  Y.  9:  White  V.  Franklin  Bank,  22  Pick. 
181:  Ixntell  v.  Boston  cfe  L.  R.  Corp.  23  Pick. 
32.  34  Am.  Dec.  83;  Bellamy  v.  Bellamy,  6 
Fla.  62;  Prescott  v.  I^orris,  32  N.  H.  101. 

The  contract  under  which  the  plaintiff  .seeks 
to  recover  is  wholly  void. 

Bixby    V.     Moor,  51  N.   H.  402;  Snyder  v.. 
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Willey,  33  Mich.  494;  Knottlton  v.  Congress  dt 
E.  SprinQ  Co.  57  N.  Y.  534;  Foley  v.  Speir, 
100  N.  Y.  552;  Bishop.  Contr.  471;  Chitlv, 
Contr.  11th  ed.  p.  973;  Pueblo  dt  A.  Valley  R. 
Co.  V.  Taylor,  6  Colo.  1.  45  Am.  Rep.  512;  Uan- 
auer  v.  Gray,  25  Ark.  850.  99  Am.  Dec.  22H; 
Cotten  V.  McKenzie,  57  Miss.  418;  Widoe  v. 
Webb,  20  Ohio  St.  431,  5  Am.  Rep.  664. 

Corliss,  J.,  delivered  the  opinion  of  the 
<;ourt: 

We  have  reached  the  conclusion  in  this  case 
that  we  must  decide  against  the  defendant  and 
respondent  on  his  own  theofv.  Taking  the  view 
of  the  facts  which  is  most  "favorable  to  him, 
we  are  yet  compelled  to  hold  that  he  has  neither 
any  defense  to  the  note  sued  on,  nor  any  valid 
counterclaim  against  the  plaintiff  for  money 
paid  by  him  to  plaintiff  in  part  payment  of 
such  note.  We  will  state  our  reasons  for  this 
conclusion  as  briefly  as  the  complicated  nature 
of  the  case  will  permit. 

The  action  is  on  a  promissory  note  for  f3,- 
000  given  by  defendant  to  plaintiff.  The  con- 
sideration for  the  note  was  the  sale  by  plaintiff 
to  defendant  of  10  shares  of  the  stock  of  the 
First  National  Bank  of  Bismarck.  N.  D.  The 
date  of  this  transaction  was  December  19, 
1893.  The  capital  stock  of  the  bank  was 
gl00,000,  divided  into  1,000  shares  of  $100 
each.  For  some  time  prior  to  1888,  plaintiff 
and  defendant  hud  both  been  directors  of  this 
bank,  and  defendant  had  l>een  president  there 
of.  In  1888  plaintiff  was  dropped  from  the 
directory,  and  in  1889  the  defendant  also 
ceased  to  be  a  director.  The  control  of  the 
bank  was  then  in  the  hands  of  a  number  of 
stockholders,  who  acted  in  unison,  and  who 
were  more  or  less  hostile  to  defendant  and 
plaintiff.  Amon^  these  stockholders  were 
George  H.  Fairchild,  II.  R.  Porter,  wnd  Dan 
iel  Eisenberg.  This  group  of  stockholders  will 
be  designated  in  the  course  of  this  opinion  as 
the  * 'Fairchild  interest."  The  defendant,  for 
the  purpose  of  securing  control  of  the  bank, 
began  purchasing  its  stock,  and  in  the  summer 
of  1892  he  found  himself  the  owner  of  489 
shares  of  such  stock,  and  in  the  possession  of 
a  proxy  to  vote  16  shares  more,  owned  by  a 
Mrs.  Shaw.  Had  this  condition  of  affairs  re- 
mained unchanged  until  the  next  annual  stock- 
holders' meeting,  in  January,  1893.  the  defend- 
ant would  have  been  master  of  the  situation, 
and  would  have  secured  full  control  of  the 
bank,  electing  his  own  board  of  directors,  and 
through  them,  such  officers  of  the  corporation 
as  he  might  see  fit  to  elect.  While  this  con- 
dition existed,  the  defendant  claims  that  he 
was  induced  to  part  with  his  control  over  the 
Shaw  stock  at  the  suggestion  of  plaintiff,  and 
under  his  promise  to  allow  him  (the  defend- 
ant) to  control,  or  in  other  words  to  direct,  the 
voting  of  this  stock  at  the  next  annual  stock- 
holders' meeting,  in  January,  1893.  Relying 
on  this  promise  of  the  plaintiff  to  defendant, 
who.  unquestionably,  could  have  voted  the 
Shaw  stock  at  such  meeting,  had  he  so  desired, 
defendant  notified  Mrs.  Shaw  that  she  could 
sell  this  slock  to  the  Fairchild  interest.  The 
plaintiff,  ahe  defendant,  and  Mrs.  Shaw  were 
all  hostile  to  the  Fairchild  interest;  and  the 
motive  which  prompted  defendant  in  releasing 
his  control  over  the  Shaw  stock,  and  in  sug- 
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gesting  to  Mrs.  Shaw  that  she  sell  it  to  the  en- 
emy, was  apparently  a  desire  to  induce  the 
Fairchild  interest  to  assume  the  heaviest  possi- 
ble burden,  without  at  the  same  time  giving 
them  control  of  the  majority  of  the  stock.  De- 
fendant, having  purchased  two  more  shares, 
was  now  the  owner  of  491  shares;  and  when 
plaintiff  promised  him  control  of  his  ten  shares, 
defendant  felt  sure  of  a  maiority,  and  there- 
fore permitted  the  control  of  the  Shaw  stock 
to  pass  from  him.  Plaintiff  now  held  the  bal- 
ance of  power.  The  Fairchild  interest  began 
to  bid  for  his  stock.  Finding  that  plaintiff, 
despite  his  promise  to  allow  defendant  to  con- 
trol h's  stock  at  the  meeting,  intended  to  sell 
to  the  enemy  unless  he  (the  defendant)  pur- 
chased it  for  the  sum  of  $5,000,  he  finally 
yielded  to  this  demand,  and  the  contract  of  sale 
was  entered  into  on  this  basis.  It  is  not 
claimed,  however,  that  plaintiff,  from  the 
start,  intended  to  inveigle  by  his  promises,  the 
defendant  into  a  position  where  he  could  take 
advantage  of  the  necessities  of  his  situation  to 
extort  from  him  an  exorbitant  price  for  the 
stock.  Fraud  is  not  claimed,  except  as  it  is 
urged  that  plaintiff's  subsequent  conduct  was 
fraudulent  in  contemplation  of  law.  Two 
thousand  dollars  of  the  purchase  price  was 
paid  at  the  time  of  sale,  and  the  note  in  suit, 
for  $3.0(K),  was  given  for  the  balance  of  the 
consideration.  Subsequently  the  defendant 
paid  $1,000  on  this  note,  and  thereafter  this  suit 
was  brought  to  recover  the  remaining  $2,000 
due  thereon,  with  interest.  The  defendant  in- 
terposed as  a  counterclaim  a  claim  to  recover 
back  the  $3,000  so  paid;  having,  as  he  insists, 
rescinded  the  contract,  and  offered  to  restore 
to  plaintiff  the  ten  shares  of  stock  delivered 
under  this  contract.  The  trial  court  rendered 
judgment  in  his  favor,  both  on  the  plaintiff's 
claim  against  him,  and  on  his  claim  against  the 
plaintiff:  directing  that  the  note  be  canceled, 
and  that  defendant  recover  from  plaintiff  the 
consideration  paid,  namely,  $3,000.  It  is  true 
that  the  plaintiff  claims — so  swears— that  the 
agreement  between  him  and  the  defendant  was 
that  he  would  give  defendant  the  preference  in 
purchasing  the  stock,  in  case  he  offered  as 
much  for  it  as  the  Fairchild  interest;  and,  if 
this  be  the  case,  he  was  acting  strictly  under 
the  contract,  in  demanding  the  sum  of  $5,000 
for  his  stock  from  the  defendant.  In  that 
event  both  law  and  good  morals  would  approve 
the  course.  But  the  trial  court  found  that  the 
contract  was  as  we  have  stated,  and  we  will 
assume,  for  the  purpose  of  this  decision,  that 
this  finding  is  correct.  The  defendant  cer- 
tainly cannot,  and  he  does  not,  claim  that  he 
proved  a  case  more  favorable  to  himself  than 
the  findings,  nor  does  he  pretend  that  he  can 
ever  establish  a  stronger  case  on  another 
trial. 

Taking  these  findings  as  the  basis  of  our  de- 
cision, we  are  very  clear  that  the  court  erred 
in  deciding  the  case  in  favor  of  the  defendant 
The  court  erred  in  its  conclusions  of  law  that 
the  facts  found  established  a  defense  to  the 
note,  and  also  a  valid  counterclaim,  for  the 
$3,000  paid  on  account  of  the  purchase  price. 
We  regard  the  contract  for  the  sale  of  the  ten 
shares  of  stock  for  $5,000  as  entirely  legal, 
and  we  do  not  consider  that  the  defendant  is  in 
position  legally  to  claim  that,  because  an  un- 
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conscionable  price  was  extorted  from  him  on 
account  of  the  necessities  of  the  Situation,  he  has 
«ny  right,  after  having  with  full  knowledge 
of  the  facts  submitted  to  the  demand,  to  rescind 
the  contract  he  deliberately  made.  If  it  is  true 
(but  we  express  no  opinion  on  this  question  Of 
fact)  that  the  plaintifif,  after  having  induced 
the  defendant  to  part  with  the  control  of  the 
corporation, by  letting  the  Shaw  stock  slip  from 
him  on  promise  to  substitute  bis  (plaintiff's) 
stock  for  the  Shaw  stock,  and  to  allow  defend- 
ant to  use  the  plaintiff's  stock  as  he  (the  de- 
fendant) could  have  used  the  Shaw  stock  at  the 
next  annual  meeting;  his  subsequent  conduct 
in  repudiating  his  agreement  was  an  act  of 
gross  perfidy,  and  the  using  of  his  power,  un- 
der such  circumstances,  to  coerce  the  defend- 
ant into  paying  an  exorbitant  price  for  this 
Block,  which  was  worth  in  the  general  market 
not  over  $500,  was  base  and  dishonorable  in 
the  extreme.  But  the  decision  of  this  case 
turns  on  a  larger  question,— the  question  of 
public  policy.  There  is  no  pretense  that  plain- 
tiff was  euilty  of  any  fraud  in  the  sale  of  the 
stock.  The  parties  both  dealt  at  arm's  length. 
There  was  no  concealment  of  any  fact.  There 
was  no  misrepresentation.  Whatever  relation  of 
confidence  which  theretofore  existed  between 
the  plaintiff  and  defendant  must  have  ceased, 
whatever  esteem  which  the  defendant  had  en- 
tertained for  the  plaintiff  must  have  instantly 
perished,  when  he  was  confronted  by  the  plain- 
tiff with  this,  .to  the  defendant,  unconscionable 
demand  that  he  pay  him  $5,000  for  stock 
which,  as  defendant  understood,  the  plaintiff 
had  agreed  he  was  to  have  the  right  to  use  at 
the  meeting  without  compensation.  What- 
-ever  defendant  did  at  this  time  must  have  been 
done,  not  cheerfully,  in  a  spirit  of  confidence, 
but  reluctantly,  with  anger  in  his  heart,  and 
therefore  with  no  disposition  on  his  part  to 
yield  to  any  demand,  except  so  far  as  coerced 
by  the  necessities  of  his  position. 

It  is  said  that  plaintiff  having  by  his  prom- 
ises induced  the  defendant  to  place  himself  in 
the  plaintiff's  power,  the  plaintiff  should  not  be 
allowed  to  take  advantage  of  the  situation  to  ex- 
tort from  him  an  exorbitant  price  for  the  stock. 
The  fallacy  of  this  reasoning  lies  in  its  untena- 
ble assumption  that  defendant,  at  the  time  he 
bought  the  stock  for  $5,000,  under  the  stress 
of  necessity,  could  have  maintained  an  action 
against  plaintiff  to  compel  the  specific  i>erform- 
ance  by  him  of  his  contract  to  allow  defendant 
to  vote  his  (the  plaintiff's)  stock.  If  at  the 
time  defendant  agreed  to  pay  $5,000  for  this 
property,  he  was  powerless  to  secure  redress  in 
a  court  of  equity, — if  at  that  time  the  plaintiff 
could  not  be  compelled  to  permit  him  (the  de- 
fendant) 10  vote  the  stock, — then  plaintiff  had 
a  perfect  legal  right  to  sell  to  whom  he  pleased, 
for  such  price  as  he  could  obtain,  and  there- 
fore had  an  undoubted  legal  right  to  sell  tode 
fendant  for  $5,000,  so  long  as  defendant,  be- 
ing under  no  other  pressure  than  that  of  his 
necessities,  agreed  to  pay  that  sum  for  it. 
Defendant  has  no  ri^ht  to  insist  that  he  was 
unexpectedly  placed  m  this  peculiar  position, 
relying  on  the  promise  of  plaintiff;  for,  if  it 
was  a  promise  which  a  court  of  equity  would 
not  enforce,  he  had  no  right  to  rely  on  such 
promise.  He  was  bound  to  know  that  the 
plaintiff  might  refuse  to  carry  out  his  agree- 
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ment,  and  that  in  that  event  he  (the  defendant) 
would  be  powerless  to  compel  its  performance, 
but  must,  to  save  himself  from  being  baffled  in 
his  scheme,  buy  the  stock  at  such  a  figure  as  it 
could  be  purchased  for.  Even  assuming  the 
contract  to  allow  defendant  to  control  the 
stock  to  be  valid,  so  that  its  breach  would  sub- 
ject plaintiff  to  liability  for  damages,  still  de- 
fendant cannot  use  the  breach  of  that  prom- 
ise as  a  basis  for  rearing  upon  it  this  argu- 
ment that  plaintiff  took  advantage  of  his  neces- 
sities, unless  such  a  contract  could  be  specific- 
ally enforced  in  equity.  Plaintiff  had  a  legal 
rieht  to  take  advantage  of  his  necessities, 
and  exact  such  price  as  he  could  under  the  cir- 
cumstances secure,  if  he  could  not  be  com- 
pelled by  a  court  of  equity  to  allow  defendant 
to  vote  the  stock.  If  plaintiff  could  break 
this  promise  without  liability  for  damages, 
because  it  was  void,  he  could  charge  what  he 
chose  for  the  stock,  and  defendant  would 
have  no  legal  ground  for  complaint.  So  if 
the  breach  of  this  promise,  assuming  it  to  be 
valid,  subjected  him  to  liability  only  for  dam- 
ages, he  yet  could  break  it,  and  compel  the 
defendant  to  buy  tbe  stock  and  pay  him 
what  he  asked  for  it,  without  rendering 
himself  liable  to  the  charge  of  having,  in  legal 
contemplation,  extorted  an  unconscionable  con- 
tract from  the  defendant.  Suppose  that  the 
contract  was  valid,  and  that  its  breach  would 
have  subjected  the  plaintiff  to  liability  for 
$500  damages.  He  might  have  broken  it,  and 
then  have  taken  the  position  th^  while  he  was 
liable  for  these  damages,  he  yet  had  the  un- 
doubted legal  right  to  break  such  contract  and 
incur  such  liability,  and  thereupon  sell  the 
stock  to  whom  he  pleased,  without  being  liable 
for  anything  more;  and,  if  the  de'fendant  de- 
sired to  purchase  on  the  same  terms  as  another 
person  had  offered,  he  had  a  legal  right  to 
make  a  new  contract  of  sale  with  him  (the  de- 
fendant), and  the  conlract  would  be  as  valid 
as  a  sale  to  a  stranger.  The  defendant  could 
not  complain  that  an  unfair  advantage  had 
been  taken  of  him,  for,  if  it  is  the  law  that  a 
court  of  equity  will  not  enforce  such  an  agree- 
ment as  the  original  one  in  this  case,  but  will 
leave  the  party  to  his  action  for  damages,  then 
defendant  was  bound  to  know  that  he  was  all 
the  time  at  the  mercy  of  the  plaintiff,  who 
might  at  any  moment  repudiate  the  contract, 
without  other  liability  than  for  damages;  and 
the  defendant  was  in  this  position  because 
he  had  failed  to  take  the  precaution  to  secure 
a  promise  that  would  fully  protect  him.  He 
has  no  legal  right  to  appeal  to  equity  for  re- 
lief because  the  plaintiff  took  advantage  of 
this  struggle  for  supremacy  to  exact  from  him 
(defendant)  an  enormous  price  for  his  stock, 
if  he  (the-  defendant)  failed  to  secure  from 
plaintiff  such  a  contract  to  protect  him  against 
such  exaction  as  a  court  of  equity  would 
enforce  for  his  protection.  Before  this  prom- 
ise to  allow  the  defendant  to  vote  the  stock 
was  made,  plaintiff  might  have  sold  his  stock 
to  defendant  for  $5,000  without  the  possibility 
of  any  rescission  of  the  contract.  If  defend- 
ant saw  fit  to  let  the  Shaw  stock  go,  without 
securing  in  place  of  it  an  agreement  that  he 
could  enforce  in  equity  against  the  plaintiff, 
and  without  securing  the  plaintiff's  stock  it- 
self, he  voluntarily  relinquished  his  vantage 
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ground  without  taking  the  precaution  to  pro- 
tect himself  legally,  and  trusted  himself  and 
his  interests  to  the  honor  of  the  plaintiff:  know- 
ing full  well,  as  be  testifies  himself,  that  the 
plaintiff,  ih  the  impending  struggle  for  su- 
premacj',  would  be  sorely  tempted  to  desert 
him,  and,  being  only  human,  might  fail. 

If  we  should  affirm  this  judgment,  we 
would  give  the  defendant  all  the  benefit 
he  could  have  obtained  from  a  decree  of  spe- 
cific performance,  rendered  before  the  stock- 
holders' meeting,  that  defendant  be  allowed  to 
vote  the  stock.  Defendant  would  recover  his 
money;  plaintiff  would  have  hack  his  stock; 
and  it  is  undisputed  that  defendant  has  in  fact 
voted  the  stock  in  the  manner  he  desired  to 
vote,  and  has,  through  the  use  of  this  stock, 
secured  control  of  the  corporation.  We  are 
satisfied  that,  both  on  principle  and  under 
sound  authority,  the  true  rule  is  that  a  court 
of  equity  should  never  specifically  enforce  a 
contract  by  which  one  person  agrees  that  an- 
other should  control  his  stock  without  pur- 
chasing it,  where  the  sole  ground  of  the  ap- 
peal to  equity  is  the  desire  of  the  party  mak- 
ing the  appeal  to  secure  control  of  a  corporation 
through  the  use  of  the  stock  he  is  thus  seeking 
to  control.  It  is  a  general  rule  that  a  court  of 
equity  will  not  enforce  a  specific  performance 
of  a  contract  for  the  sale  of  personal  property. 
Corporate  stock  comes  within  the  scope  of 
this  rule,  unltfss  there  are  peculiar  features 
calling  for  the  interposition  of  a  court  of 
equity.  But  when  such  peculiar  features 
exist  equity  will  decree  specific  performance. 
Eck9t€ii  V.  Downing,  W  N.  H.  248;  Goodwin 
Gas  Stocedt  M,  Go's  Appeal,  117  Pa.  514;  Cook, 
Stock,  Stockholders  &  Corp.  Law,  $^^  787, 
738;  WhiU  V.  Schuyler,  1  Abb.  Pr.  N.  8.  300; 
Treasurer  v.  Commercial  Cotil  Min,  Co.  23  Cal. 
890;  Frue  v.  Houghton,  6  Colo.  318;  Bumaard- 
ner  v.  Leaviti,  36  W.  Va.  194,  12  L.  R.  A. 
776. 

When  the  only  peculiar  feature  is  the  desire 
of  the  plaintiff,  with  the  aid  of  the  stock  he  is 
seeking  to  obtain,  to  secure  the  control  of  a 
corporation,  this,  perhaps,  so  far  from  being  a 
ground  for  taking  the  case  out  of  the  ordinary 
rule,  may  be  a  reason  for  denying  the  relief 
sought.  While  it  is  not  illegal  for  a  stock- 
holder to  buy  up  a  controlliog  interest  in  a 
corporation,  and  so  absolutely  rule  its  af- 
fairs, and  while  it  is  also  true  that  agreements 
to  vote  stock  together  are  not,  when  carried 
out,  illegal,  in  the  sense  that  the  law  regards 
the  vote  as  void  or  voidable,  yet  it  may  be 
contrary  to  public  policy  for  a  court  of  equity 
to  decree  specific  performance  of  contracts 
touching  the  control  of  stock,  where  the  sole 
object  of  the  person  who  is  seeking  to  enforce 
the  contract  is  thereby  to  secure  control  of  the 
corporation.  We  do'  not  say  that  such  a  con- 
tract is  necessarily  void,  as  repugnant  to  pub- 
lic policy,  but  we  are  by  no  means  clear  that  a 
court  of  equity  would  specifically  enforce  it. 
It  may  be  that  sound  public  policy  demands 
that  a  court  of  equity  should  never  lend  its 
aid  to  the  enforcement  of  a  contract  relating  to 
stock,  when  the  sole  object  of  the  person  who 
wishes  it  enforced  is  to  give  that  person  con- 
trol of  the  corporate  aff^rs.  Efforts  are  often 
put  forih  to  secure  the  management  of  a  cor- 
poration, which  are  inspired  by  laudable  mo- 
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tives.  But  it  is  also  true  that  many  of  these 
schemes  to  obtain  the  control  of  a  corporation 
are  conceived  and  carried  on  in  a  spirit  inimical 
to  the  interests  of  the  minority  stockholders, 
and  not  infrequently  for  the  purpose  of  so 
managing  the  affairs  of  the  corporation  as  to 
force  them  to  sell  their  holdings  at  practically 
such  a  figure  as  the  majority  stockholders 
should  dictate.  Should  courts  of  equity  adopt 
the  practice  of  giving  to  a  minority  stockholder 
the  right  to  enforce  specific  performance  of  a 
contract  to  buy  stock,  simply  to  enable  him 
to  control  the  corporation,  or,  what  is  still 
more  indefensible,  the  right  to  vote  or  control 
the  voting  of  stock  that  he  does  not  own,  to 
enable  him  to  secure  control  of  the  corpora- 
tion, they  would  find  that  in  many  cases  they 
had  suffered  their  functions  to  be  perverted 
by  designing  men:  that  they  had  in  fact  been) 
lending  to  dishonorable  schemes  such  effectual 
aid  as  to  insure  their  consummation.  Proof 
that  the  object  was  legitimate,  that  the  motive 
was  pure,  would  furnish  no  guaranty  that  the 
real  purpose  was  not  to  wreck  or  mismanage 
the  corporate  affairs.  In  no  case  can  a  court 
determine  with  certainty  just  what  course  the 
minority  stockholder,  when  armed  by  the  court 
with  this  absolute  power  over  the  corporation, 
will  pursue  when  he  has  attained  his  vantage 
ground.  It  is  therefore  possible  that  the 
question  whether  specific  performance  should 
be  decreed  ought  not  to  turn  on  the  court's, 
surmise  or  guess  as  to  the  ulterior  purpose  of 
the  person  who  is  seeking  to  secure  control;  but 
because  there  is  always  danger  that  such  pur- 
pose may  be  dishonest,  and  because  the  court 
can  never  surely  know  the  truth  as  to  the  real« 
motive,  it  may  be  that  courts  of  equity  sliouUl 
inflexibly  refu.<ie  to  aid  the  minority  stockr 
holder  in  his  effort  to  obtain  control.  "  In  this 
case  the  defendant's  motive  appears  to  have 
been  honorable,  and  we  have  no  doubt  that 
such  is  the  fact.  He  was  merelv  seeking  to 
take  the  management  of  the  bank  from  per- 
sons who,  in  his  judgment,  were  mismanaging 
it,  and  resume  control  of  its  affairs,  that  it 
might  be  built  up  for  the  benefit,  necessarily, 
of  all  stockholders.  But  perhaps  this  fact 
should  not  influence  us.  If  the  spc^cific  en- 
forcement of  such  a  contract  is  to  turn  on  the 
opinion  of  the  court  touching  motives,  it  i* 
obvious  that  in  many  cases  dishonest  projects- 
will  receive  effectual  equitable  aid.  The  de- 
cision of  the  Pennsylvania  supreme  court  in 
FolVs  Appeal  91  Pa.  434,  86  Am.  Rep.  671. 
strongly  supports  the  view  that  equity  would 
not  specifically  enforce  a  contract  for  the  sale 
of  stock  where  the  only  ground  for  invoking 
the  aid  of  the  court  is  the  peculiar  value  of 
the  stock  to  the  person  who  has  contracted  to 
buy  it,  because  of  his  desire  to  secure  control 
of  the  corporation.  The  bill  in  that  case  was 
filed  to  compel  specific  performance  of  a  con- 
tract to  purchase  stock  in  a  national  bank. 
The  basis  of  the  application  to  equity  was  the 
desire  of  the  plaintiff  to  secure  control  of  the 
bank.  The  court  unanimously  held  that,  on 
grounds  of  public  policy,  the  relief  should  be 
denied.  The  court  said:  **  While  the  legal 
right  of  the  complainant  to  buy  up  suflScient 
of  the  stock  of  this  bank  to  control  it  in  the- 
interest  of  himself  and  friends  may  be  con- 
ceded, it  is  by  no  means  clear  that  a  court  of. 
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equity  will  lend  its  aid  to  help  bim.  A  oatiooal 
bank  is  a  quasi  public  institution.  Wbile  it  is 
tbe  property  of  its  stockholders  and  its  profits 
inure  to  their  benefit,  it  was  nevertheless  in- 
tended by  the  law  creating  it  that  it  should 
be  for  the  public  accommodation.  It  fur- 
nishes a  place,  supposed  to  be  safe,  in  which 
the  general  public  may  deposit  their  moneys, 
and  where  they  can  obtain  temporary  loans 
upon  giving  the  proper  security.  There  are 
three  classes  of  persons  to  be  protected,  the 
depositors,  the  noteholders,  and  the  stock- 
holders. We  have  no  intimation  that  the 
bank,  as  at  present  organized,  is  not  prudently 
and  carefully  managSi.  The  stock,  as  now 
held,  is  scattered  amonc  a  variety  olf  people, 
and  held  in  greater  or  lesser  amounts.  It  is 
difficult  to  pee  how  the  small  stockholders, 
who  have  their  modest  earnings  invested  in 
it,  the  depositors  who  use  it  for  the  safekeep- 
ing of  .their  moneys,  or  the  business  public 
who  look  to  it  for  accommodation  in  the  way 
of  loans,  are  to  be  benefited  by  the  concen- 
tration of  a  majority  of  its  stock  in  the  hands 
of  one  man,  or  in  such  way  that  one  man  and 
his  friends  shall  control  it.  .  .  .  We  are 
in  no  doubt  as  to  our  duty  in  the  premises. 
We  are  of  opinion  that  the  end  sought  to  be 
attained  by  this  bill  is  against  public  policy, 
and  for  that  reason  we  refuse  our  aid." 

It  is  true  that  some  stress  was  laid  by  the 
court  on  the  fact  that  the  plaintiff  was  operat 
ing  with  borrowed  capital,  in  his  eflforts  to 
secure  control  of  the  bank.  But  this  fact 
was  not  treated  as  decisive,  and  it  is  clear 
from  the  whole  trend  of  the  opinion  that  the 
absence  of  this  fact  would  not  have  resulted 
in  a  different  ruling  in  the  case.  Moreover, 
this  fact  was  adverted  to  as  tending  to  show 
that  the  object  was  to  speculate,  and  not  to  in- 
vest funds  m  corporate  stock.  But  in  the  case 
at  bar  the  defendant  never  intended  to  invest  a 
dollar  in  plaintiflF's  stock  until  he  was  com- 
pelled to  do  it  to  enable  him  to  accomplish 
his  real  purpose,  which  was  to  secure  control 
of  the  bank.  In  Moses  v.  IScott,  84  Ala.  608, 
after  stating  that  a  vote  based  upon  a  prior 
agreement  to  vote  as  a  unit  would  not  neces- 
sarily be  illegal,  the  court  says,  at  page  611: 
•*  Whether  aii  agreement  to  vote  as  a  unit,  or, 
as  an  agreed  majority  may  dictate,  for  any 
given  length  of  time,  is  a  contract  so  binding 
in  its  terms  that  no  party  to  it  can  withdraw 
from  it,  or  disregard  it  without  the  consent 
of  his  fellows,  may  be  a  different  question. 
Possibly  public  policy  may  exert  an  in- 
fluence in  the  solution  of  this  problem.  .  .  . 
And  even  if  such  contract  be  lawful  and, 
upon  its  naked  face,  exert  a  continuing 
force,  the  grave  question  comes  up.  Will  a 
court  of  ciiancerv,  in  its  enlightened  discre- 
tion, lend  its  aid  fn  the  enforcement  of  a  con- 
tract of  so  doubtful  policy?"  However,  we 
are  not  called  upon  to  settle  this  interesting 
question  in  this  case.  The  case  before  us  pre- 
sents a  stronger  one  against  the  exercise  of  the 
equitable  powers  of  the  courts  to  enforce  spe- 
cific performance  than  a  contract  for  the  pur- 
chase of  stock:  for  here  the  contract  was  to 
give  the  minority  stockholder  the  right  to  dom- 
inate and  direct  the  judgment  of  the  plaintiff, 
as  stockholder,  in  the  voting  of  his  stock, 
without  owning  the  stock  himself.  Every 
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other  stockholder  in  the  bank  had  the  right  to 
demand  that  the  plaintiff  should,  if  he  desired 
so  to  do,  exercise  at  the  very  time  of  the  an- 
nual meeting  his  own  judgment  as  to  the  best 
interests  of  all  the  stockholders,  untrammeled 
by  dictation,  and  unfettered  by  the  obligation 
of  any  contract.  We  know  of  no  case  where 
a  court  of  equity  has  enforced  such  an  agree- 
ment. We  regard  as  controlling  on  this  ques- 
tion the  rule  that  an  irrevocable  proxy  to  vote 
stock  is  revocable.  See  Cook,  Stock,  Stock- 
holders «fe  Corp.  Law,  §  610,  note  6. 

There  is  another  reason,  and  to  our  mind  a 
still  stronger  reason,  for  holding  that  defend- 
ant could  not  have  secured  in  acoUrt  of  equity 
a  decree  specifically  enforcing  this  contract. 
The  plaintiff's  promise  to  allow  the  defendant 
to  control  his  stock  was  based  upon  an  illegal 
consideration,— one  condemned  by  public  pol- 
icy,— and  the  promise  was  therefore  not  bind- 
ing in  law.  The  trial  court  found  that  before  de- 
fendant suffered  the  Shaw  stock  to  pass  beyond 
his  control,  and  before  plaintiff  had  agreed  to 
permit  defendant  to  control  his  stock,  defend- 
ant bad  informed  the  plaintiff  that  it  was  his 
purpose  to  vote  his  own  and  the  Shaw  stock  to 
make  plaintiff  one  of  the  directors  of  the 
bank,  and  that  it  was  also  his  purpose  to  cause 
him  (plaintiff)  to  secure  employment  in  the 
bank  when  the  new  board'  of  directors  was 
elected;  that  he  desired  the  advice  and  co-op- 
eration of  plaintiff  in  securing  such  control, 
and  the  selection  of  suitable  persons  to  put  in 
the  directory  to  carry  out  his  plans,  etc.  The 
court  also  found  that  thereafter  plaintiff  rep- 
resented to  defendant  that  he  did  not  need  the 
Shaw  stock  *'to  accomplish  his  said  purpose," 
that  he  had  better  let  theFairchild  interest  pur- 
chase that  stock,  and  that  he  (the  plaintiff) 
would  not  permit  his  stock  to  be  bought  or  con- 
trolled by  the  Fairchild  interest,  but  that  he 
would  vote  his  stock  with  the  defendant's  stock 
at  tbe  next  annual  stockholders'  meeting,  for 
the  persons  agreed  upon  by  plaintiff  and  de- 
fendant for  directors,  and  would  in  every  way 
aid  and  assist  defendant  in  the  consummation 
of  his  plans  for  securing  the  possession,  con- 
trol, and  management  of  the  bank  and  its  af- 
fairs. These  findings  make  it  apparent  that 
one  of  the  considerations,  if  not  the  main  con- 
sideration, which  influenced  plaintiff  in  agree- 
ing to  give  defendant  control  of  his  stock,  was 
the  previf>us  statement  of  defendant  that  he 
intended  to  make  plaintiff  a  director,  and  see 
that  he  was  employed  in  the  bank  by  the  new 
board  of  directors  to  be  elected  a\  the  ap- 
proaching stockholders*  meeting.  That  both 
parties  understood  that  at  least  a  portion  of  the 
consideration  for  plaintiff's  co-operation  with 
defendant  in  the  project  to  obtain  control  of 
the  corporation  was  the  promise  of  defehdant 
to  give  him  employment  in  the  bank  is  appar- 
ent from  a  written  contract  subsequently  en- 
tered into  between  the  parties.  On  the  19th  of 
December,  but  entirely  separate  from  the  con- 
tract of  sale,  the  defendant  signed  and  deliv- 
ered to  plaintiff,  who  accepted  the  same,  tbe 
following  memorandum  of  agreement: 

Bismarck,  N.  D.,  Dec.  19,  1892. 
In  consideration  of  J.  R.  Gage  joining  me 
in  effecting  the  controlling  interest  of  the  cap- 
ital stock  of  the  First  National  Bank  of  Bis- 


564 


NoHTH  Dakota  Supreme  Court. 


Nov., 


mark,  I  hereby  agree  to  furnish  said  J.  R. 
Gage  a  position  as  cashier  of  said  bank  at  a 
salary  of  not  less  than  $100  per  month,  paya- 
ble monthly,  beginning  at  the  11th  day  of 
January,  1893,  and  during  his  ability  to  per- 
form his  duties  as  cashier,  provided  such  con- 
trol is  assumed  at  such  time. 

Asa  Fisher. 

In  connection  with  this  agreement  the  court 
made  a  finding  of  fact  which  conclusively 
shows  that,  all  along,  one  of  the  inducements 
to  plaintiflf's  promise  to  vote  his  stock  wiih  de- 
fendant's stock  was  the  promise  of  the  latter  to 
give  him  a  place  in  the  bank.  ''That  said 
agreement  was  signed  by  the  defendant, 
Fisher,  and  was  then  and  there,  on  said  19th  of 
December,  1892.  delivered  to  plaintiff.  J.  R. 
Gage,  by  the  defendant,  and  was  then  and 
there  accepted  and  retained  by  said  plaintiff, 
and  he,  the  said  plaintiff,  then  and  there  prom- 
ised to  perform  said  agreement  on  his  part; 
that  said  contract,  interpreted  and  explained 
by  the  circumstances  under  which  it  was  made 
and  the  subject  to  which  it  relates,  was  in- 
tended by  each  of  the  parties  thereto  as  fol- 
lows: That  the  plaintiff  would  vote  his  said 
ten  shares  of  stock  at  the  annual  meeting  of 
the  stockholders  of  said  bank,  to  occur  in  the 
month  of  January  following,  for  the  persons 
agreed  upon  by  the  plaintiff  and  defendant  for 
♦the  directors  of  said  bank,  and  that  he  would 
aid,  assist,  and  co  operate  with  the  defendant 
in  carrying  out  the  plans  which  they  had  pre- 
viously discussed  and  agreed  upon  for  the  man- 
agement of  said  corporation,  as  hereinbefore 
set  forth,  and  that  the  defendant  would  use  his 
influence  with  the  said  persons  proposed  and 
agreed  upon  for  directors,  when  chosen,  to 
elect  the  plaintiff  to  the  position  of  cashier  of 
said  bank,  at  a  salary  of  not  less  than  f  100  per 
month,  during  his  ability  to  perform  said 
duties." 

It  is  apparent  from  the  findings  that  this 
written  agreement  represents  the  previous  oral 
understanding  between  the  parties,  reduced  to 
writing.  It  is  not  claimed  that  the  parties 
entered  into  three  different  contracts.  There 
were  only  two  agreements  made.  One  related 
to  the  control  of  the  stock  by  defendant  with- 
out buying  it.  The  other  was  the  contract  of 
sale.  The  court  expressly  finds  that  this 
written  contract  was  no  part  of  the  contract 
for  the  sale  of  the  stock.  That  one  of  the 
considerations  which  induced  plaintiff  to  en- 
ter into  an  agreement  to  vote  his  stock  with 
defendant's  stock  was  the  defendant's  prom- 
ise to  secure  his  employment  in  the  bank, 
is  apparent  from  the  findings  to  which  we  have 
referred;  and  as  it  is  not  pretended,  and  does 
not  appear,  that  two  different  contracts  relat- 
ing to  the  control  of  plaintiff's  stock  by  de- 
fendant preceded  the  contract  of  sale,  we  can 
find  no  escape  from  the  conclusion  that  the 
promise  on  which  defendant  relied  in  part- 
ing with  the  Shaw  stock  was  a  promise  made 
by  plaintiff  under  the  expectation,  justified  by 
defendant's  promise,  that  he  (plaintiff)  >as  to 
have  a  place  on  the  board  of  directors,  and 
also  a  position  in  the  bank  at  a  salary.  We 
are  strengthened  in  this  view  by  the  considera- 
tion that,  unless  the  promise  to  give  plaintiff 
employment  was  part  of  the  original  arrange- 
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ment.the  subsequent  written  promise  of  defend- 
ant would  be  without  consideration.     If  plain- 
tiff, for  a  8ufl3cient  consideration,  had  already 
promised  to  let  defendant  control  his  stock,  ah 
agreement  on  the  part  of  defendant  to  give 
him  an  additional  consideration  for  the  right 
which  was  already  his  would  be  a  purely  gra- 
tuitous promise,  not  binding  in  law.    So  far 
from  its  appearing  that  defendant  regarded 
that  he  was  making  such  a  promise,  he  shows 
by  the  written  agreement  signed  by  him  that 
the  sole  consideration  running  to  plaintiff  for 
his  agreement  to  permit  defendant  to  control 
his  stock  was  defendant's  promise  to  secure 
him  a  position  as  cashier  in  the  bank.     It  is 
impossible  to  conceive  that  so  shrewd  a  man 
as  the  defendant  would  have  promised  in  writ- 
ing to  give  plaintiff  a  position  in  the  bank,  if 
such  had  not  been  part  of  the  ori/zinal  under- 
standing; for,  unless  it  was  part  of  it,  the  de- 
fendant had  already  secured,  by  his  contract 
with  plaintiff,  all  he  could  ever  obtain  by  mak- 
ing additional  promises.     The  case  would  be 
similar  to  that  of  a  person,  after  having  se- 
cured a  contract  for  the  sale  to  him  of  stock  for 
a  specified  consideration,  promising  in  writing 
that  in  consideration  of  such  sale  he  would 
give  the  owner  of  the  stock  a  place  in  the  cor- 
poration.    Such  a  promise  would  not  be  made 
by  a  reasonable  being    under  such  circum- 
stances.    The  fact  that  such  a  contract  was 
made  in  this  case  is  convincing  to  our  minds 
that  the  real  consideration  running  to  plaintiff 
for  his  original  promise  to  let  defendant  con- 
trol the  stock  was  the  promise  of  defendant  to 
give  him  employment  in  the  bank.     This  was 
what  induced  plaintiff  to  make  the  promise. 
At  least,  we  are  satisfied  that  it  was  one  of  the 
inducements.     The  contract  was  therefore  con- 
trary to  public  policy  and  void.     At  least  a 
portion  of  the  consideration  was  illegal,  and 
hence  the  promise  founded  on  it  was  a  prom- 
ise which  no  court  would  enforce.     The  law 
in    such  a  case  leaves  both    parties  where  it 
finds  them.     To  neither  will  it  give  redress. 
That  a  contract  relating  to  the  purchase  or  con- 
trol of  corporate  stocl^  founded  in  whole  or 
in  part  upon  a  promise  to  secure  for  the  person 
who  owns  the  stock  employment  in  the  corpo- 
ration, and  an  office  therein,  is  illegal  and  void, 
is  a   doctrine    supported  by   the   unanimous 
voice  of   the   decisions.      Woodruff  v.    Went- 
warth,  133  Mass.  309;  Noel  v.  Drake,  28  Kan. 
265,  42  Am.  Rep.  162;  Guernsey  v.  Cook,  120 
Mass.  501;  Forbes  v.    McDonald,  54  Cal.   98; 
Cone  V.  Russell,    48  N.  J.  Eq.   208;   West  v. 
Camden,  135  U.  S.  507,  34  L.  ed.  254. 

In  the  case  last  cited  the  court,  referring  to 
a  contract,  one  element  of  which  was  a 
promise  to  give  one  of  the  parties  to  it  per- 
manent employment  as  manager  of  a  corpo- 
ration in  which  he  was  a  stockholder,  said: 
"It  was  a  contract  the  purpose  and  effect  of 
which  were  to  influence  the  defendant  as  a 
stockholder  and  officer  of  the  company,  *in 
the  decision  of  a  question  affecting  the  pri- 
vate rights  of  others,  by  considerations  foreign 
to  those  rights.*  and  the  defendant,  by  the  con- 
tract, was  placed  under  direct  and  very  pow- 
erful inducement  to  disregard  his  duties  to 
other  members  of  the  corporation,  who  had  a 
right  to  demand  his  disinterested  action  in  the 
selection  of  suitable  officers.'    He  was  to  be  in 
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a  relation  of  trust  and  confidence,  which  would 
require  him  to  look  only  to  the  best  interests  of 
the  whole,  uninfluenced  by  private  contracts. 
We  think  this  3alutary  nile  is  applicable  in 
this  case,  notwithstanding  the  alleged  contract 
was  not  corruptly  made  for  private  gain  on 
the  part  of  the  defendant.  There  were  other 
stockholders  in  the  company.  The  defendant 
and  the  Standard  Oil  Company,  for  whose 
benefit  it  is  alleged  the  contract  was  made, 
were  not  all  the  stockholders,  and  it  seems  to 
us  that  it  was  certainly  the  right  of  those  other 
stockholders  to  have  the  defendant's  judg- 
ment, as  an  officer  of  the  company,  exercis^ 
with  a  sole  regard  to  the  interests  of  the  com- 
pany." It  cannot  be  claimed  that  the  illegal 
parts  of  this  contract  could  have  been  sepa- 
rated from  the  remainder,  and  the  agreement 
sustained  to  that  extent.  The  case  falls  within 
no  exception  to  the  general  rule  that  where  a 
part  of  a  contract  ig  illegal  the  whole  agree- 
ment is  void.  It  was  not  a  case  where  the  con- 
tract had  been  executed  on  one  side,  and  the 
person  who  had  received  the  benefit  of  it  was 
asked  to  pay  only  the  legal  consideration  he 
had  agreed  to  pay,  the  illegal  consideration  be- 
ing waived.  In  such  a  case  the  agreement 
can  be  sustained  to  the  extent  of  the  legal  con- 
sideration. Casady  v,  Woodbury  County,  13 
Iowa,  118;  1  Parsons,  Contr.  380.  So  far  as 
any  consideration  ran  to  plaintiff,  there  was 
only  a  single  consideration  to  induce  him  to 
make  his  promise  to  allow  defendant  to  vote  his 
stock,  i.  e.  the  promise  to  give  him  employ- 
ment in  the  bank.  But  even  if  he  had  been  in- 
duced to  make  this  promise  for  money,  in  ad- 
dition to  the  agreement  to  give  him  a  position 
in  the  bank,  still  the  legal  part  of  the  consid- 
eration could  not  have  been  separated  from 
the  illegal,  for  no  court  could  say,  in  the  light 
of  the  actual  contract,  that  he  would  have 
made  the  promise  to  allow  the  stock  to  be  voted 
by  another  solely  for  the  cash  consideration. 
To  separate  the  legal  from  the  illegal  consid- 
eration,  under  such  circumstances,  atid  then 
sustain  and  enforce  the  contract  as  so  radically 
altered,  would  be  to  make  a  new  contract  for 
one  wrongdoer,  to  enable  him  to  enforce  agrtinst 
the  other  wrongdoer,  who  would  be  no  more 
culpable,  an  agreement  which  he  never  made. 
See  Greenhood,  Pub.  Pol.  p.  17,  rule  21,  and 
page  24,  rule  25,  and  cases  cited;  2  Addison, 
Contr.  pt.  2,  bottom  paging,  762,  and  cases 
in  note  1;  Tobey  v.  Robinson,  99  111.  222-233; 
Comp.  Law8»  ^  3533. 

For  both  of  the  reasons  set  forth  in  this  opin- 
ion, we  are  clear  that,  at  the  time  plaintiff  and  de- 
fendant made  the  contract  of  sale  sought  to  be 
rescinded  by  defendant,  the  latter  was  powerless 
to  compel  the  plaintiff  to  carry  out  his  promise 
to  allow  defendant  to  vote  his  stock,  and  that 
therefore,  as  defendant,  to  secure  control  of  the 
Dank,  saw  fit  to  buy  the  .plaintiff's  stock  for 
the  sum  of  $6,000,  he  could  not,  after  availing 
himself  of  all  of  the  advantages  growing  out 
of  the  possession  of  such  stock,  rescind  the 
sale,  on  the  theory  that  he  was  coerced  by  his 
necessities  into  making  a  hard  bargain. 

The  confidential  relations  existing  between 
the  plaintiff  and  defendant  would  not  trans 
mute  into  a  contract  binding  in  equity  a  con- 
tract which  otherwise  would  not  be  enforced 
by  a  court  of  equity.  Equity  will  not  grant 
31  L.  R.  A. 


or  withhold  relief  because  the  promisor  was 
or  was  not  trusted  by  the  promisee,  but  it  will 
withhold  relief,  in  all  cases  of  this  character, 
irrespective  of  the  question  of  confidential  re- 
lations, because  public  policy  demands  that 
equitable  aid  should  not  be  extended  to  what 
may  be  in  fact  an  illegal  scheme.  Nor  is  there 
any  force  in  the  contention  that  the  case  is 
brought  within  the  scope  of  the  doctrine  that 
a  court  will  relieve  a  {mrty  who  has  made  a 
contract  under  the  stress  of  great  necessity. 
As  we  have  already  demonstrated,  the  defend- 
ant has  only  himself  to  blame  for  trusting  to  a 
promise  the  fulfilment  of  which  equity  would 
not  compel.  He  was  in  no  different  position 
from  that  which  he  would  have  occupied  had 
the  promise  of  plaintiff  never  been  made.  And 
it  is  too  clear  to  justify  argument  that  had 
plaintiff  demanded  $5,000  for  his  stock,  with- 
out having  made  any  prior  promise  to  permit 
defendant  to  control  it.  the  defendant,  if  he 
saw  fit  to  yield  to  this  demand,  would  have 
been  entitled  to  no  relief  on  the  ground  that  it 
was  a  hard  bargain,  extorted  from  him  by 
the  necessities  of  his  situation.  It  would  be 
a  novel  and  dangerous  doctrine  that  a  party 
who,  in  his  anxiety  to  secure  property,  had 
paid  more  than  its  market  value,  could  ap- 
peal to  equity  to  relieve  him  because  he  had 
been  impelled  by  his  desires  to  pay  a  large 
price  for  the  thing  bought.  The  cases  cited 
by  counsel  for  defendant  do  not  lay  down  any' 
such  doctrine.  They  are  cases  where  one 
person  has  taken  advantage  of  the  financial 
distress  of  another  to  extort  from  him 
an  unconscionable  contract.  See  Hough  v. 
Hunt  [2  Ohio,  4951.  15  Am.  Dec.  569,  and 
note.  I^either  can  it  be  said  that  the  defend- 
ant was  compelled  to  pay  more  for  the  stock 
that  the  market  price.  The  strife  of  the  con- 
trolling factions  to  secure  control  of  the  ma- 
jority of  the  slock,  to  be  used  at  the  approach 
ing  stockholders'  meeting,  had  temporarily 
given  to  this  stock  a  value  above  its  intrinsic 
value.  To  the  purchaser  of  it,  it  meant  victory 
and  supremacy  in  the  management  of  corpo- 
rate affairs.  Why  should  defendant  claim 
that  an  exorbitant  price  had  been  extorted 
from  him,  if  he  was  paying  only  what  plain- 
tiff could  have  secured  from  the  opposing  fac- 
tion, had  defendant  declined  to  buy  at  that 
figure  ?  The  counsel  for  the  defendant,  in  his 
learned  and  exhaustive  brief,  and  in  his  very 
able  oral  argument  before  the  court,  has  pre- 
sented every  thing  that  could  possibly  be  urged 
in  favor  of  the  case  he  represents:  and  this,  too, 
with  great  ingenuity  and  force.  But  while  we 
fully  agree  with  him  that,  if  the  facts  found  be 
true,  his  client  has  a  just  grievance  in  the 
forum  of  conscience,  yet  we  are  unable,  be- 
cause of  the  considerations  of  public  policy  to 
which  we  have  alluded,  to  give  him  any  legal 
redress. 

The  judgment  of  the  District  Court  is  in  all 
things  reversed,  and  that  court  is  directed  to 
modify  its  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  enter  judgment  for 
the  plaintiff  for  the  full  amount  due  on  the 
note,  for  principal  and  interest. 

All  coucur. 

Rehearing  denied. 
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1  •  Evidence  that  notice  was  griven  to  an 
electric  company  prior  to  an  accident 

from  a  fallen  wire,  that  the  wire  was  down,  isad- 
ml89lblc  upon  an  issue  of  nefrliffence  in  oniittin? 
to  exercise  due  care  in  building  the  line,  and  in 
failintr  to  maintain  it  in  good  repair. 
8.  A  new  trial  on  the  flrround  of  newly 
discovered  evidence  is  not  warranted  in 
an  action  tor  injuries  caused  by  a  defective 
electric  wire,  by  the  fact  that  the  record  at  the  po- 
lice headquMrter8  does  not  show  that  notice  ot  the 
defect  was  sent  in  as  stated  by  a  patrolman,  wbo 
testified  that  he  reported  the  defect  l)efore  the 
accident  happened. 

3.  The  grivin^  to  or  withholdings  from 
the  Jury  questions  for  special  finding^ 
of  fact  is  within  the  discretion  of  the  trial  court, 
under  Code  1887.  8  199,  providing  that  in  any  case 
in  which  the  jury  render  a  general  verdict  they 
may  be  required  by  the  court  to  And  specially 
upon  any  particular  questions  of  fact  to  be 
stated  to  them  in  writinar. 

4.  That  an  electric  wire  had  become 
disconnected  or  detached  from  its  fasten- 
ing, and  hung  down  in  a  public  alley  so  as  to  en- 
danger public  travel  is  of  itself  prima  facie  evi- 
dence of  negligence  upon  the  part  of  the  com- 
pany maintaining  it. 

6.  An  instruction  that  a  company  main- 
taining an  electric  wire  carrjrin^  a 
dangerous  current*  over  a  public  street  or 
alley,  is  not  an  insurer  of  the  safety  of  pass, 
ers-by,  but  in  constructing  its  line  and  main- 
taining the  same  is  bound  to  the  utmost  degree 
of  care  and  diligence.— that  is.  to  the  highest  de- 
gree of  care,  skill,  and  diligence  so  as  to  make  the 
same  safe  against  accidents  so  far  as  such  safety 
can  by  the  use  of  such  care  and  diligence  be  se- 
cured,—is  not  erroneous,  although  it  is  better  to 
instruct  the  jury  that  the  company  is  bound  to 
exercise  that  reasonable  care  and  caution  which 
would  be  exercised  by  a  reasonably  cautious  and 
prudent  person  under  the  same  circumstances. 

(July  i,  1896.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Arapahoe  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  l)een  caused  by  defendant  a  negligence. 
Affirmed. 

Messrs,  Wolcott  &  Vaile  and  Henry  F. 
May,  for  appellant: 

No  duty  of  insurer  as  is  set  forth  in  the  com- 
plaint exists;  in  order  to  recover,  plaintiff  must 
show  some  negligent  act  or  omission  on  defend- 
ant's part,  such  as  either  an  improper  construc- 
tion or  a  negligent  allowing  the  wire  to  remain 
after  notice  of  an  existing  unsafe  condition, 
and  neglect  to  remedy  same. 

IHclcey  v.  Maine  Teleg.  Co.  46  Me.  483. 

Where  there  is  proper  authority  for  the 
erection,  the  defendant  would  not  be  liable  un- 
less for  some  negligent  act'  or  omission  on  its 
part. 

North  Side  Street  R.  Co.  v.  Tippius  (Tex.) 
14  8.  W.  1067;  Searles  v.  Manhattan  R.  CV>. 
101  N.  Y.  661;  Cowan  v.  Muskegon  R.  Co.  84 
Mich.  583;  Eyner  v.  WesUrn  U.  Tcleg.  Co.  2 
Colo.  141. 

It  is  to  be  presumed,  in  the  absence  of  alle- 
gations to  the  contrary,  that  defendant  was  do- 
ing only  what  it  was  lawfully  authorized  to  do. 

Co.  Litt.  282;  Bliss,  Code  PI.  i^  175;  Ilofan 
V.   Weiler,  41  Pa.  470. 

The  court,  if  necessary  in  order  to  ascertain 
the  true  meaning  of  the*  complaint  as  finally 
amended,  may  consider  as  explanatory  thereof 
the  matters  charged  in  the  earlier  complaint, 
but  omitted  in  the  latter  one. 

Stephen,  PI.  Tyler's  ed.  p.  160;  Ferguson  v. 
Meredith,  68  U.  8.  1  Wall.  25,  17  L.  e<i.  604; 
Bliss,  Code  PI.  J^^  417  et  aeq. 

A  party  cannot  have  relief  l)eyond  what  the 
terms  of  his  pleadings  entitle  him  to. 

Tucker  v.  Parkh,  7  Colo.  62;  Thomas  v. 
Maekey,  J3  Colo.  390. 

A  presumption  can  never  be  allowed  to  pre- 
vail over  positive  and  uncontradicted  evidence, 
and  the  evidence  of  the  defendant  was  amply 
sufficient  to  negative  and  overthrow  any  pos- 
sible presumption  which  might  have  been 
raised  from  the  mere  fact  of  the  broken  wire 
and  the  accident. 

Lawson,   Presumptive  Ev.  Rules  119,  120; 


Note.— Lul^t^ty /or  injuries  by  electric  wirepin 
highways. 

I.  General  itUe^. 
II.  Danger  of  current. 

III.  Degree  of  cars. 

IV.  LiattUity  for  broken,  fallen,  or  mg^fing  iHrca. 

a.  Liahiiitu  of  otcncr. 

b.  PremtmptUm  of  negligence  aa  to  broken 

orfcHlcn  wires. 

c.  Liability  of  party  breaking  them. 

d.  Negligent  dtlay  in  rcmoHng  or  repairing 

them. 

e.  Municipal  liability. 

V.  Foilurr  to  gutird  uHrcs  from  falling  wires  of 

other  owners. 
VI.  Omeurrent  liabilUy. 
VII.  Wires  charged  by  lightning. 
VIII.  Contributofv  negligence. 

The  subject  of  this  note  Ifl  limited  to  injuries  re- 
ceived from  electricity  carried  by  wires  la  highways. 
81  L.  R.  A. 


It  does  not  include  merely  mechanical  injuries  by 
contact  with  wires  in  bifrhwaj-s,  if  the  injuries  are 
not  caused  by  electricity.  Nor  does  It  include  in- 
juries by  electric  wires  on  roofs  of  buildings  or  in 
any  other  place  than  a  highway.  Nor  does  It  in- 
clude injuries  to  employees  ot  electric  companies, 
since  these  are  governed  to  a  large  extent  by  dif- 
ferent rules  because  of  the  relation  of  master  and 
servant.  Another  kindred  question,  which  is  not 
within  this  note,  is  thamatterof  police  regulations 
over  electric  wires  in  streets,  including  the  right 
to  place  such  wires  in  the  streets.  8till  another 
subject  related  to  this,  although  distinct  from  it, 
is  the  relative  rights  of  telephone  companies  and 
electric  railway  companies  In  the  use  of  the  same 
streets.  Tliese  various  subjects  will  be  considered 
in  separate  notes  hereafter. 

I.  (}eneral  rules. 

While  the  subject  of  the  liability  for  injuries  by 
electric  wires  in  highways  has  been  developed  m 
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McPailden  v.  New  York  C.  R.  Co,  44  N.  Y. 
478,  4  Am.  Rep.  7a5  Western  Tmnsp.  Co.  v. 
Doirner,  7«  U.  8.  11  Wall.  129,  20  L.  ed.  160. 

It  is  not  shown  by  any  evidence  to  whom  the 
notice,  if  any,  was  giFen  on  behalf  of  the  de- 
fendant, and  it  is  certainly  incumbent  on  plain- 
tiff, not  only  to  show  that  notice  was  given, 
but  that  it  was  piven  to  and  received  by  some 
one  authorized  to  receive  it  on  behalf  of  the 
-defendant  company. 

Corif/ar  v.  Chicago  &  N.  W.  R.  Co.  24  Wis. 
157,  1  Am.  Rep.  164;  Colorado  C.  R.  Co.  v. 
Ogden,  3  Colo.  499. 

There  is  no  such  thing  in  existence  as  an  ab- 
•solute  standard  of  ordinary  care  and  prudence 
to  which  the  conduct  of  individuals  in  each 
particular  instance  can  be  brought,  and  by 
which  it  can  be  compared  and  tested. 

UoUy  V.  Boston  GasUyht  Co.  8  Gray,  125,  69 
Am.  Dec.  233;  United  Electric  R.  Co.  v.  Shel- 
ton,  89  Tenn,  423;  Ward  v.  Atlantic  d;  P. 
Teitg.  Co.  71  N.  Y.  81.  27  Am.  Rep.  10;  Penn- 
^i/lvania  R.  Co.  v.  Coon,  111  Pa.  430;  Balti- 
more «£•  P.  R.  Co.  V.  Jones,  95  U.  8.  439,  24  L. 
•ed.  506. 

Degrees  of  negligence  are  correlative  to  de- 
grees of  care,  and  the  drawing  distinctions  be- 
tween degrees  of  negligence  is  disapproved  in 
Colorado. 

Colorado  C.  R.  Co.  ^.  Holmes;  5  Colo.  197. 

Even  iu  the  case  of  a  carrier  of  passengers, 
the  rule  requiring  a  railroad  compauy,  'as  far 
■as  human  foresight  and  care  would  enable  it, 
to  carry  plaintiff  with  safety,"  goes  too  far. 

Louistilk  Cit\i  Railicaii  v.  Weanis,  80  Ky. 
420;  Pitt^iirg,  C.  &St.  L.  R.  Co.  v.  Thompson, 
56  III.  138;  WhiU  v.  Fitchbnrg  R.- Co.  136 
3Iass.  321;  Reiss  v.  Neio  York  Steam  Co.  128 
N.  Y.  103:  Western  Transp.  Co.  v.  Downer,  78 
U.  S.  11  Wall.  129,  20  L.  ed.  160. 

Messrs,  £.  Caypless,  H.  N.  Sales,  and  E. 
Keeler,  for  appellee: 

The  facts  alleged  constituted  a  prima  facie 
case  of  negligence. 

Garland  v.  Towne,  55  N.  H.  55,  20  Am. 
Rep.  164;  Dygert  v.  iSchenck,  23  Wend.  445, 
55  Am.  Dec.  575. 

Campbell,  J.,  delivered  the  opinion  of 
the  court : 

This  was  an  action  by  the  appellee  to  re- 
cover damages  for   personal    injuries.     The 


evidence  tends  to  show  that  the  appellant, 
for  the  purpose  of  furnishing  light,  was  en- 
gaged in  the  business  of  conveying  and  dis- 
tributing electricity  throughout  the  city  of 
Denver  by  means  of  wires  attached  to  *and 
suspended  from  poles  placed  in  the  streets 
and  alleys  of  the  city.  While  the  plaintiff 
was  lawfully  passing  along  one  of  the  pub- 
lic alleys  in  the  city,  without  any  fault  on 
his  part,  he  came  in  contact  with  one  of  the 
defendant's  wires,  heavily  charged  with 
electricity,  which  wire  had  become  discon- 
nected and  detached  from  its  overhead  fast- 
ening, and  was  hanging  down  to  within 
about  2  feet  of  the  ground  in  said  alley.  As 
the  result  of  such  contact,  plaintiff  received 
a  severe  shock  from  the  electricity  carried 
by  the  wire,  and  was  seriously  injured.  The 
negligence  charged  against  the  defendant,  of 
which  there  was  some  proof  consisted  in  its 
failure  properly  to  construct  its  line,  and  its 
omission  to  take  the  necessary  precautions  to 
prevent  the  wires  from  falling  and  causing 
injury  in  case  they  became  detached  from 
their  fastenings.  There  was  a  verdict  for 
the  plaintiff  in  the  sum  of  $2,800,  upon 
which  the  court  entered  judgment,  to  reverse 
which  the  appellant  prosecutes  this  appeal. 

The  |)riucipal  errors  assigned  relate  to  the 
overruling  by  the  trial  court  of  the  defend- 
ant's demurrer  to  the  amended  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  * 
to  constitute  a  cause  of  action  ;  to  the  admis- 
sion of  evidence,  over  the  defendant's  ob- 
jection, tending  to  show  that  the  defendant 
had  notice  of  this  defect  in  its  line  in  time 
to  make  repairs  before  the  accident ;  to  the 
refusal  of  the  court  to  submit  to  the  jury, 
at  the  request  of  the  defendant,  certain  ques- 
tions for  their  answer;  and  to  the  giving  of 
certain  instructions  by  the  court,  over  de- 
fendant's objection,  defining  tlie  duty  of  the 
defendant  to  the  traveling  public. 

The  defendant's  objection  to  the  sufficiency 
of  the  complaint  arises  out  of  the  supposi- 
tion indulged  in  by  its  counsel  that  counsel 
for  the  plaintiff  assumed  that  the  defendant 
was  an  absolute  insurer  of  the  safety  of  the 
public  from  all  danger  from  its  wires,  and 
drew  his  complaint  upon  that  theory.  If 
such  were  the  fact,  the  complaint  would 
be  bad,  for  the  defendant  is  not  an  insurer; 


very  recent  years,  the  body  of  decisions  upon  the 
«i]bject  already  made  may  be  fairly  said  to  estab- 
lish the  foUowiDg:  rules  which  are  merely  applica- 
tions of  the  general  law  of  negrlijfence  to  this  class 
of  cases: 

Rule  1. 

A  person  or  corporation  constructinflr  and  main- 
taining wires  for  the  transmission  of  electricity 
upon,  aloDK^and  over  public  higrhways  is  not  an 
Insurer  against  accidents  there from.but  is  bound  to 
use  reasonable  care  proportioned  to  the  danger  of 
injury  therefrom,  that  is,  such  care  as  a  reasonable 
man  would  use  in  tbe  construction  and  mainten- 
ance of  such  a  line,  taking  into  consideration  the 
use  to  which  it  is  to  be  put,  its  remoteness  or  prox- 
imity to  travelers  in  the  highway,  the  harmless  or 
dangerous  nature  of  the  current  which  is  to  be 
transmitted  over  the  line,  and  other  circumstances 
afiTecting  the  case.  Anything  short  of  this  degree 
of  care  is  negligence,  and  will  render  such  person 
•or  corporation  liable  to  any  person  who,  being  in 
^1  L.R.  A. 


the  exercise  of  due  care,  Is  injured  by  such  negli- 
gence. 

Rxile  2. 

The  question  of  negligence  in  respect  to  electric 
wires  in  streets  is,  like  alt  other  questions  of  negli- 
gence, for  the  Jury  to  decide  upon  thefacrs  of  each 
particular  case,  except  when  reasonable  minds 
could  not  possibly  differ  in  their  conclusions  upon 
such  facts.  The  same  is  true  of  the  question  of 
contributory  negligence  of  persons  injured  by 
such  electric  wires. 

II.  Danger  of  cvrrcnt. 

It  is  evident  that  in  the  application  of  the  fore- 
going rules,  one  of  the  most  important  factors  in 
considering  the  question  whether  the  owner  of  the 
electric  line  has  l)een  guilty  of  negligence  or  not 
is  the  strength  of  the  current  which  is  transmitted 
over  the  line.  The  electric  currents  used  on  the 
various  electric  lines  differ  greatly  in  their  tension 
or  voltage.    The  electric  current  on  telegraph  and 
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but,  aside  from  certain  allegations  found  in 
the  complaint,  which,  by  themselves  alone, 
might  bear  such  construction,  there  are  spe- 
cific allegations  to  the  effect  that  the  pres- 
ence in  the  alleyway  of  the  wire  which 
caused  the  injury  was  due  to  the  negligence 
of  the  defendant  in  omitting  to  exercise  due 
care  in  building  its  line,  and  culpable  neg- 
ligence in  failing  to  maintain  it  in  good 
repair.  The  original  complaint  contained  an 
allegation  that  the  defendant  had  notice  of 
this^f alien  wire  in  time  to  repair  the  defect 
before  the  accident,  but  failed  to  do  so.  In 
the  amended  complaint  this  averment  was 
omitted,  and  therein  a  general  allegation 
was  inserted  to  the  effect  that  the  defendant 
was  negligent  not  only  in  failing  to  keep 
its  wires  in  good  repair,  but  was  also  neg- 
ligent in  constructing  the  same.  Before, 
or  possibly  during,  the  trial,  in  a  conversa- 
tion between  counsel  for  the  plaintiff  and 
the  defendant,  the  counsel  for  the  defendant 
insists  that  he  was  led  to  believe  that  no  evi- 
dence would  be  offered  by  the  plaintiff  tend- 
ing to  show  that  any  notice  was  given  to  the 
defendant  of  this  defect.  At  the  trial,  how- 
ever, the  plaintiff  did  offer  testimony  as  to 
such  notice,  which  notice  was  alleged  to  have 
been  transmitted  over  the  telephone  by  the 
witness  Hedges  to  the  office  of  the  company, 
prior  to  the  accident,  which  evidence  the  de- 
,  fendant  subsequently  moved  to  withdraw 
from  the  jury  for  the  reasons  above  given, 
and  because  such  evidence  tended  to  prove  no 
issue  in  the  case.  We  think  the  defendant 
was  not  prejudiced  by  this  evidence.  It 
tended  directly  to  establish  the  issue  of  the 
negligence  charged,  and  there  was  no  attempt 
by  counsel  for  plaintiff  to  mislead  the  de- 
fendant, nor  is  it  so  claimed  by  appellant. 
Besides,  while  counsel  for  the  defendant  may 
have  been,  in  a  sense,  surprised  by  this  evi- 
dence, yet  his  affidavit  on  this  point  does 
not  point  out  that  he  would  be  able  on  a  new 
trial  to  produce  evidence  from  any  officer  or 
employee  of  the  companv  that  such  notice 
was  not  actually  received  at  the  office  of  the 
companv.  Had  a  continuance  been  granted 
after  this  evidence  was  offered,  the  defendant 
claims  he  would  have  been  able  to  produce 
evidence  that  the  record  at  the  police  head- 
quarters, where  a  memorandum  of  such  com- 
plaints is  kept,  would  show  that  no  such 
complaint  or  notice  was  sent  in  on  the  night 
in  question  by  the  policeman  01  sen,  who 
testified    that   he   reported   to   police  head- 


quarters this  defect  in  the  wires  before  the 
accident  occurred.  This  is  no  such  showing:; 
as  would  warrant  the  court  in  granting  a  new 
trial  on  the  giound  of  newly  discovered  evi- 
dence, nor  is  it  sufficient  to  warrant  us  in 
saying  that  the  court  committed  error  in  ad- 
mitting testimony  in  regard  to  the  notice. 

The  defendant  requested  the  court  to  sub- 
mit to  the  jury  certain  interrogatories,  to 
be  answered  by  them  along  with  their  gen- 
eral verdict.  These  were  whether  the~de- 
feudant  was  guilty  of  negligence,  and,  if  so, 
in  what  pixrticular ;  at  what  time  the  accident 
occurred ;  at  what  time  the  wire  was  first 
down  :  whether  the  defendant  had  notice  of 
the  fallen  wire  before  the  accident,  and,  if 
so,  how  long  before ;  and  whether,  if  the 
defendant  had  such  notice,  it  allowed  an  un- 
reasonable time  to  pass  before  the  accident 
without  repairing  the  same.  Section  199, 
Code  1887,  provides :  "In any  case  in  which 
the  jury  render  a  general  verdict,  they  may 
be  required  by  the  court  to  find  specially 
upon  any  particular  questions  of  facts  to  be 
stated  to  them  in  writing."  This  is  sub- 
stantially like  the  Nebraska  Code,  and  in 
Floaten  v.  Ferrell,  24  Neb.  347,  it  was  held 
that  the  giving  to  or  withholding  from  the 
jury  questions  for  special  findings  of  fact 
was  within  the  discretion  of  the  court.  We 
may  add  that  we  perceive  no  special  objec- 
tion to  the  interrogatories  submitted  by  the 
defendant  to  the  court,  and  it  certainly 
would  not  have  been  error  had  the  court  sub- 
mitted them  to  the  jury ;  but  we  cannot  say 
that  the  refusal  to  give  them  was  such  an 
abuse  oC  discretion  as  to  justify  a  reversal 
on  that  ground.  The  return  of  a  verdict 
for  the  plaintiff  under  the  instructions  as 
given  to  the  jury  must  necessarily  have  been 
equivalent  to  an  answer  by  the  jury  of  each 
of  these  questions  against  the  defendant. 
Hence,  we  fail  to  perceive  that  the  defendant 
was   prejudiced   in   any   substantial    ri^ht. 

The  most  important  and  difficult  questions 
concern  the  instructions  given  by  the  court. 
The  defendant  requested  a  number  of  instruc- 
tions, some  of  which  the  court  refused  alto- 
gether. Others  it  gave  with  modifications. 
This  branch  of  the  case  we  will  consider 
under  two  general  heads, — Alleged  error  of 
the  court  in  instructing  upon  wliat  consti- 
tutes prima  facie  negligence  in  cases  of  this 
kind ;  alleged  errors  in  instructing  as  to  the 
nature  and  extent  of  the  duty  of  tlie  defend- 
ant to  the  general  public  using  the  highway 
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telephone  Jines,  police,  fire,  and  burglar  alarms, 
and  other  lines  for  the  traDsmissiOD  of  intelligrence 
by  electricity  is  very  weak  and  entirely  harmless,  so 
far  as  electrical  effects  from  contact  with  the  lines 
is  concerned,  and  therefore  the  question  of  neigh- 
gence  in  relation  to  those  lines  arises  most  fre- 
quently when  mechanical  contact  of  the  wires  or 
/  poles  with  travelers  is  occasioned  by  the  falling  of 
the  poles,  or  the  sagging,  breaking,  or  entangle- 
ment of  the  wires  on  the  highways.  The  current 
on  the  electric  railway  lines,  however,  has  a  ten- 
sion of  in  the  neighborhood  of  500  volts,  and  this 
current  is  strong  enough  to  give  a  smart  shook  to 
human  beings,  sometimes  oroduclng  temporary 
unconsciousness,  but  ne^fipso  far  as  the  recorded 
cases  show,  permanent  ill  elfects.  It  has,  however, 
often  killed  horses  and  other  animals.  The  cur- 
81  L.  R.  A, 


rent  on  electric  lighting  lines  has  a  very  high  ten> 
sion.  In  the  neighborhood  of  2,600  to  3,000  volts  in 
the  direct  current,  and  greater  destructive  force 
in  the  alternating  current.  It  is  evident,  therefore, 
that  a  contact  with  either  of  the  latter  cla^^ses  of 
wires,  although  so  slight  as  to  produce  no  ill  me- 
chanical consequences,  may  electrically  produce 
serious  injury,  and  even  fatal  resulta. 

HI.  Degree  of  c<ire. 

The  dangerous  character  of  a  powerful  current 
of  electricity  when  carried  where  travelers  on 
a  public  street  may  possibly  come  in  contact  with 
it  makes  an  unusually  important  test  of  t  be  doc- 
trine of  negligence,  especially  In  respect  to  the  de- 
gree of  care  required.  In  the  management  of  such 
dangerous  agencies  by  which  the  lives  of  innocent 
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over  and  across  which  its  wires  are  strung. 
In  substance,  the  court  instructed  the  jury 
that  if  they  foond  that  the  defendant's  wire 
was  so  charged  with  electricity  as  to  become 
dangerous  to  persons  coming  in  contact  with 
it,  and  that  the  wire  had  become  disconnected 
or  detached  from  its  fastenings,  and  hung 
down  in  a  public  alley  so  as  to  endanger 
public  travel,  that,  of  itself,  was  prima 
facie  evidence  of  negligence  on  the  part  of 
defendant.  Strictly  speaking,  except  in 
some  relations  springing  out  of  contract,  the 
mere  happening  of  an  accident  is  not  any 
evidence  of  negligence.  Thomp.  Carr.  p. 
209.  ^  9.  But  in  some  cases  of  tort  it  has 
been  held  that  the  existence  of  certain  facts, 
unexplained,  is  some  evidence  of  negligence. 
Thomas  v.  Western  U.  Tdeg.  Co.  100  Mass. 
156,  and  IluyncR  v.  RaUigh  Gas  Co.  114  N. 
C.  208,  26  L.  K.  A.  810,  are  cases  in  point, 
and  are  authority  for  the  instruction  given 
in  this  case.  This  is  the  first  case  in  this 
court  where  it  has  become  necessary  to  de- 
termine the  duty  to  the  traveling  public 
resting  upon  a  person  or  corporation  distrib- 
uting^ electricity  by  means  of  wires  sus- 
pended above  a  public  street  or  alley.  The 
employment  of  electricity  for  supplying 
light  is  of  comparatively  recent  origin.  The 
best  methods  of  constructing  lines  for  its  dis- 
tribution, and  the  precautionary  steps  to  be 
taken  to  guard  the  public  from  the  dangers 
incident  to  its  use,  may  not  be  known  or  fully 
understood.  But  enough  is  known  to  justify 
the  statement  that  the  business  of  distributing 
electricity  on  wires  strung  over  the  streets  of 
a  city  is  a  dangerous  business,  and  attended 
by  peril  to  travelers  along  the  highway. 
This  court  does  not  recognize  any  degrees  of 
negligence,  such  as  slight  or  eross,  and  logi- 
cally it  ought  not  to  recognize  any  degrees 
in  its  antithesis,  care.  The  court  instructed 
the  jury  in  this  case  that  the  defendant  was 
not  an  insurer  of  the  safety  of  plaintitT,  but 
that,  in  constructing  its  line  and  maintain- 
ing the  same  in  repair,  it  was  held  to  the 
utmost  degree  of  care  and  diligence ;  that  in 
this  respect  it  is  bound  to  the  highest  degree 
of  care,  skill,  and  diligence  in  the  construc- 
tion and  maintenance  of  its  lines  of  wire  and 
oUier  appurtcnaaces,  and  in  carrying  on  its 
business,  so  as  to  make  the  same  safe  against 
accidents,  so  far  as  such  safety  can,  by  the 
use  of  such  care  and  diligence,  be  secured. 
If  it  observed  such  degree  of  care,  it  was  not 
liable.     If  it   failed  therein,  it   was   liable 


for  injuries  caused  thereby.  We  think  the 
court  was  unfortunate  in  attempting  to  draw 
any  distinctions  in  the  degrees  of  care  or  neg- 
ligence. It  would  have  been  safer  and  the 
better  practice  to  instruct  the  jury, —which 
ought  hereafter  to  be  observed.— even  in 
cases  like  the  one  before  us,  that  the  defend- 
ant was  bound  to  exercise  that  reasonable 
care  and  caution  which  would  be  exercised 
by  a  reasonably  prudent  and  cautious  per- 
son under  the  same  or  similar  circumstances. 
In  addition  tx)  this,  the  jury  should  have 
been  instructed  that  the  care  increases  as  the 
danger  does,  and  that,  where  the  business 
in  question  is  attended  with  great  peril  to 
the  public,  the  care  to  be  exercised  by  the 
person  conducting  the  business  is  commen- 
surate with  the  increased  danger.  But.  in 
effect,  this  is  what  the  court  did.  Under 
the  facts  of  the  case,  the  law  reuuired  of 
the  defendant,  conducting,  asitdia.  a  busi- 
ness so  dangerous  to  the  public,  the  highest 
degree  of  care  which  skill  and  foresight  can 
attain,  consistent  with  the  practical  conduct 
of  its  business  under  the  known  methods 
and  the  present  state  of  the  particular  art. 
This  is  the  measure  of  the  duty  owed  by  a 
common  carrier  to  a  passenger  for  hire. 
Thomp.  Carr.  p.  208,  and  cases  cited. 

Not  for  the  same  reason,  or  because  the 
doctrine  rests  upon  the  same  principle,  but 
with  even  greater  force,  should  this  rule 
apply  to  a  person  or  corporation  engaged  in 
the  equally,  if  not  more,  dangerous  business 
of  distributing  electricity  throughout  a  city 
by  means  of  wires  strung  over  the  public 
alleys  and  streets,  in  so  far  as  is  concerned 
its  duty  to  the  traveling  public.  In  those 
courts  where  degrees  of  negligence  are  not 
countenanced,  nevertheless,  in  cases  where 
the  duty  of  a  common  carrier  of  passengers 
is  laid  down,  the  jury  are  told  that  carriers 
are  bound  to  the  utmost  degree  of  care  which 
human  foresight  can  attain.  This  is  upon 
the  theory  that  reasonable  or  ordinary  care 
in  a  case  of  that  kind  is  the  highest  care 
which  human  ingenuity  can  practically  ex- 
ercise, and  that,  as'a  matter  of  law,  courts 
will  hold  every  reasonably  prudent  and  care- 
ful man  to  the  exercise  of  the  utmost  care 
and  diligence  in  protecting  the  public  from 
the  dangers  necessarily  incident  to  the  carry- 
ing on  of  a  hazardous  business.  Where  the 
facts  of  a  case  naturally  lead  equal Iv  intel- 
ligent persons  honestly  to  entertain  difterent 
views  as  to  the  degree  of  care  resting  upon 


persons  are  imperiled,  a  very  hiflfh  degree  of  re- 
spoDBlbility  is  demanded  by  the  general  sense  of 
Justice.  But  courts  agree  that  the  liability  is  not 
that  of  an  insurer.  The  distinction  once  made  be- 
tween gross  negligence  and  ordinary  negligence  is 
now  generally  repudiated  by  the  courts.  This  gen- 
eral subject  of  distinctions  between  negligence  is 
discussed  at  length  in  Croswell  on  Electricity,  chap. 
17,  U  383-385.  The  simplest  and  best  expression  of 
the  rule  as  to  the  degree  of  care  required  is  that  it 
should  be  proportionate  to  the  danger.  And  this  is 
substantially  adopted  in  the  cases  which  have 
passed  upon  this  particular  question  of  negligence 
in  respect  to  electricity.  This  results  in  holding 
that  the  use  of  a  very  dangerous  current  of  elec- 
tricity requires  very  great  care  and  precautions 
against  injuries  from  it. 
31  L.  R  A. 


Thus,  a  degree  of  care  and  diligence  proportion- 
ate to  the  danger  or  mischief  that  is  liable  to  en- 
sue is  declared  in  Cook  v. Wilmington  City  Electric 
Co.  0  Houst.  (Del.)  306,  to  be  required  of  an  electric 
light  company  when  placing  its  poles  and  wires 
along  the  streets  and  thoroughfares  of  the  city. 
The  court  says:  *'The  law  requires  that  they  should 
use  everyway  to  protect  an  1  save  the  public  from 
loss  or  injury;  they  must  use  every  means^regardless 
of  expense,  to  protect  and  make  safe  the  public 
citizens  passing  over  the  streets  of  the  city,  who  are 
not  aware  of  danger;  they  must  use  due  care  and 
ordinary  diligence  in  such  case,  with  the  legal 
meaning  in  law  following  and  attached  to  such 
words  as  I  have  stated.^'  As  to  the  meaning  of 
these  words  the  court  saj's:  **Tbe  words  'usual  and 
ordinary  care^  mean  in  such  cases  nothing  more 
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a  defendant,  tlie  court  ought  not  to  lay  down 
a  rule  prescribing  any  particular  or  specific 
degree  in  that  case.  But  where  all  minds 
concur — as  they  must  in  a  case  like  the  one 
we  are  now  considering — in  regarding  the 
carrying  on  of  a  business  as  fraught  with 
peril  to  the  public,  inherent  in  the  nature  of 
the  business  itself,  the  court  makes  no  mis- 
take in  defining  the  duty  of  those  conducting 
it  as  the  exercise  of  the  utmost  care.  It  was 
therefore  not  prejudicial  error  for  the  court 
to  tell  the  jury  in  this  case  what  the  law  re- 


quires of  the  defendant,  viz.,  the  highest  de- 
gree of  care  in  conducting  its  business.  The 
late  case  of  Block  v.  Milwaukee  Street  R.  Co. 
89  Wis.  371,  27  L.  R.  A.  365,  rightly  inter- 
preted,  supports  this  doctrine,  and  the  case 
of  Haynes  v'.  Raleigh  Gas  Go.  supra,  expressly 
lays  down  the  rule  observed  by  the  trial 
court  in  the  instructions  given  in  this  case. 

The  foregoing  considerations  dispose  of  ail 
the  errors  assigned  which  we  deem  necessary 
to  notice. 

The  judgment  will  be  affirmed. 


ARKANSAS  SUPREME  COURT. 


CITY    ELECTRIC    STREET    RAILWAY 
COMPANY,  Appt., 

George  CONERY. 
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1.  Evidence  that  electricity  was  com- 
municated from  a  trolley  wire  to  a 
telephone  "wire  which  had  hung  over  it  and 
become  broken  may  be  sufficient  without  an}' 
positive  testimony  as  to  their  conuict,  where  there 
is  no  other  reasonable  theory  to  explain  how  the 
telephone  wire  became  charged  with  electricity. 

2.  The  escape  of  electricity  from  wires 
suspended  over  streets  through  any  other 
wires  that  may  come  in  contact  with  them  must 
be  prevented  so  far  as  it  can  be  done  by  the  ex- 
ercise of  reasonable  care  and  dliiffence. 

3.  The  care  exercised  to  prevent  the 
escape  of  a  dani^erous  csurrent  of  elec- 
tricity from  wires  suspended  over  streets  in 
populous  cities  or  towns  must  be  commensurate 
with  the  {preut  danger  that  exists,  although  the 
owners  of  such  wires  are  not  insurers  against 
accidents. 

4.  For  an  ii^ury  resulting  from  the  con- 
curring^ negligence  of  two  parties,  which 
would  not  have  occurred  in  the  absence  of  either, 
both  are  liable  to  a  third  party  injured  thereby. 

(December  14. 1805.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 


The  facts  are  stated  in  the  opinion. 

Messrs.  J.  M.  Rose  and  J.  F.  Soug^h- 
borough  for  appellant. 

Mr.  S.  F.  Auten,  for  appellee: 

The  failure  to  maintain  guard  wires,  in  this 
case,  was  negligence  per  se. 

United  Electric  R.  Co.  v.  Shelton,  89  Tenn. 
428. 

Battle,  J.,  delivered  tbe  opinion  of  the 
court  : 

The  City  Electric  Street- Rail  way  Com- 
pany is  a  corporation,  and  operates  a  street 
railway  in  the  city  of  Little  Rock,  in  this 
state,  by  means  of  el^tricity.  Its  railway 
traverses  an  extensive  territory,  and  extends 
through  many  streets.  One  of  the  appliances 
used  in  its  operation  is  a  trolley  wire,  sus- 
pended by  means  of  poles,  and  charged 
with  strong  currents  of  electricity.  A  part, 
of  the  railway  was  constructed  in  Fourth 
street.  Above  it  were  suspended  the  trolley 
wires.  Intersecting  Fourth  street  at  right 
angles  is  Cross  street,  running  north  and 
south,  while  Fourth  runs  east  and  west.  At 
the  southwest  Conner  of  Fourth  and  Cross, 
O.  E.  White  resided.  Three  blocks  distant, 
on  the  corner  of  Markham  and  Cross  streets, 
was  a  drug  store,  which  he  owned  and  oc- 
cupied. The  residence  and  store  were  con- 
nected by  a  private  telephone  wire,  which 
was  suspended  by  passing  it  through  loops 
of  wire  attached  to  insulators  on  poles,  and 
was  extended  over  the  trolley  wire  of  the 
street  railway  at  Fourth  and  Cross  streets; 
its  distance  above  it,  at  the  lowest  point, 
being  between  6  and  12  feet.     In  the  course 


nor  less,  than  if  there  be  ffreat  danger  and  hazard 
in  the  business,  there  should  be  a  correspondinsr 
degrree  of  skill  and  attention  required  by  the  law." 
To  similar  eflTect,  after  sayintr  that  it  has  been 
questioned  by  not  a  few  eminent  judges  whether 
there  can  properly  be  said  to  be  any  degrees  of  care 
or  negligence,  the  court,  in  Hand  v.  Central  Penn- 
sylvania Teleph.  &  S.  Co.  (Pa.  Com.  PI.)  1  Lack.  L. 
News,  351,  says:  "Care  according  to  the  attendant 
circumstances  is  a  comprehensive  measure  of  duty 
beyond  which  little,  if  anything,  remains.  It  em- 
braces the  question  of  ordinary  or  extraordinary 
care  (if  any  such  distinction  there  be)  where  one  or 
the  other  is  pointed  out  as  necessary  by  existing 
conditions.  It  matters  little,  therefore,  if  this 
standard  be  laid  down  to  the  Jurj%  by  what  descrip- 
tive term  the  care  required  is  called." 
31  L.  R.  A. 


A  charge  to  the  jury  that  electricity  is  a  **8ubtle 
and  dangerous  agency"  which  requires  t be ''utmost 
caution  to  control"  is  held  correct  in  an  action 
against  a  telephone  company  whose  broken  wire 
has  caused  injury  to  a  traveler  on  a  sidewalk  by 
conveying  a  heavy  current  of  electricity  to  him 
from  an  electric  light  wire,  espc^cially  where  the 
jury  are  further  told  that  the  conduct  is  to  f^e 
measured  by  that  of  a  "cautious  and  prudent  man." 
Ahern  v.  Oregon  Teleph.  &  Teleg.  Co.  24  Or.  276,  22 
L.  R.  A.685. 

Thr.t  a  company  maintaining  an  electric  wire  and 
carrying  a  dangerous  current  over  a  public  street 
or  alley  is  bound  to  the  utmost  degree  of  care  and 
diligence,  that  is,  to  the  highest  degree  of  oarc, 
skill,  and  diligence,  so  as  to  make  the  same  safe 
against  accidents  so  far  as  such  safety  can  be  ae- 
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of  time  the  telephone  wire  began  to  sag, 
ragged  2  or  3  feet  between  poles,  and  was 
finally  broken  near  the  corner  of  Markham 
and  Cross  by  two  electricians  attempting  to 
make  it  straight.  The  broken  end  was  tied 
to  a  post,  and  in  a  few  days  became  untied 
or  was  again  broken  at  or  near  the  same  place, 
and  himtr  suspended  in  the  street,  the  north 
end  restfng  upon  the  ground.  Two  days 
afterwards  Arthus  Conery,  a  lad  of  about 
ten  years, — playing  perhaps,  in  the  street  in 
frontof  thehomeof  his  father  and  mother, — 
stepped  upon  it,  and  was  shocked,  thrown 
down,  and  burned.  His  mother,  hearing  his 
•cries,  went  to  his  re^ue,  and  attempting  to 
relieve  him,  was  likewise  thrown  down.  A 
workman  laboring  near  by  next  went  to  his 
■assistance,  and  cut  the  wire  and  relieved  him. 
After  this  he  sued  White  and  the  railway 
company  for  damages,  recovered  a  judgment 
for  $300,  and  the  company  appealed. 

The  appellant  denies  that  the  evidence 
«hows  that  the  trolley  communicated  to  the 
telephone  wire  the  electricity  with  which  it 
was  charged  when  appellee  was  shocked  and 
burned.  It  says  that  it  was  not  proved  ""  that 
there  was  any  contact  between  the  two  wires. " 
It  is  true  that  there  was  no  positive  evidence 
to  that  effect,  but  there  was  only  one  other 
electric  wire  in*  that  vicinity,  and  it  was  an 
"electric  li^ht  wire,"  which  was  suspended 
above  the  telephone,  and  there  is  no  evidence 
that  it  ever  sagged  or  fell  sufficiently  low  to 
come  in  contact  with  any  wire  below  it. 
According  to  the  evidence,  there  is  only  one 
reasonable  theory  upon  which  the  condition 
of  the  telephone  wire  at  the  time  appellee 
was  injured  by  it  can  be  accounted  for;  and 
that  is,  it  came  in  contact  with  the  trplley 
wire,  while  down,  and  received  the  elec- 
tricity with  which  it  was  charged  at  the  time. 
This  fact  is  sufficient  to  sust-ain  the  verdict 
in  that  respect. 

This  fact  being  established,  the  next  ques- 
tion is.  Upon  what  duty  of  the  appellant  to 
the  appellee  can  this  action  be  based?  The 
answer  to  it  is,  upon  the  duty  enjoined  by 
the  rule  which  requires  every  one  to  so  use 
his  property  as  not  to  injure  another.  The 
applicability  of  this  rule  may  be  shown  by 
•niany  illustrations.  One  is  where  an  owner 
of  a  vicious  animal,  accustomed  to  do  hurt, 
knowing  his  habits,  negligently  allows  him 
to  escape.  He  is  responsible  for  the  mis- 
chief the  animal  does,  because  it  was  the 
duty  of  the  owner  to  keep  him  secure.     So 


it  is  lawful  for  any  person  to  gather  water 
on  his  ownjjremises  for  useful  and  ornamen- 
tal purposes,  but  it  is  his  duty  to  construct 
the  reservoirs  for  that  purpose  with  sufficient 
strength  to  retain  the  water  under  all  cir- 
cumstancea  which  can  reasonably  be  antici- 
pated, and  afterwards  to  preserve  and  guard 
them  with  due  care.  "For  any  negligence, 
either  in  construction  or  in  subsequent  atten- 
tion, trom  which  injury  results,  parties 
maintaining  such  reservoirs  must  be  respon- 
sible." It  IS  the  duty  of  railway  companies 
to  keep  their  tracks  and  rights  of  way  free 
from  inflammable  matter,  so  as  to  prevent  the 
communication  of  fire  from  their  locomotives 
to  adjoining  property,  and  for  a  failure  to 
discharge  this  duty  they  are  liable  for  in- 
juries occasioned  by  the  neglect. 

This  rule  applies  with  equal  force  to  elec- 
tric companies.  They  are  bound  to  use  rea- 
sonable care  in  the  construction  and  main- 
tenance of  their  poles,  cross  arms,  and  wires, 
and  other  apparatus,  along  streets  and  other 
highways.  They  are  required  to  do  so  for  the 
protection  of  persons  and  property.  If  they 
negligently  allow  their  wires  to  fall  or  sag, 
or  poles  or  other  apparatus  to  fall,  to  the  in- 
jury of  another,  thevare  responsible  in  dam- 
ages for  the  wrong  done,  if  the  party  injured 
is  guilty  of  no  culpable  negligence  contrib- 
uting to  the  injury.  Uggla  v.  West  End 
Street  R.  Co.  160  Mass.  351;  Hayne$  v. 
Raleigh  Gas  Go.  114  N.  C.  203,  26  L.  R. 
A.  810;  Western  U.  Teleg.  Co,  v.  Eyser,  91 
U.  S.  495,  23  L.  ed.  377. 

In  Texarkana  Gas  dt  B.  L,  Co.  v.  Orr,  59 
Ark.  215.  it  appeared  that  the  defendant 
owned,  maintained,  and  operated  in  the  city 
of  Texarkana  a  system  of  electric  lights. 
During  the  night  of  the  22d  of  August,  1891, 
or  early  in  the  morning  of  the  next  day,  its 
wires  became  disabled  and  out  of  repair, 
and,  being  either  broken  or  disengaged  from 
their  fastenings,  fell  to  the  ground  or  side- 
walks of  the  city,  and  lay  there  from  12:80 
o'clock  A.  M.  until  after  daylight  in  the 
morning,  when  the  street  on  which  they  lay 
was  thronged  with  people.  The  company 
ascertained  that  the  wires  were  down  about 
2  o'clock  A.  M.  of  the  same  day,  but  not  the 
exact  locality.  Ed  Walker,  a  boy,  walking 
along  the  street  about  6  o'clock  in  the  morn- 
ing of  the  day  the  wires  had  fallen,  after  some 
conversation  with  a  bystander  about  the  dan- 
ger of  the  wires,  picked  up  a  dead  wire. 
Being  told  to  throw  it  down,  he  obeyed,  but 


•cured  by  the  use  of  such  care  and  diU?ence,  aU 
thouffh  the  company  is  not  an  insurer  of  passers-by. 
Is  held  to  be  a  correct  statement  of  tbe  law  in  Den- 
VER  CONSOL.  Electrio  Co.  V.  81MP8ON,  p.  566,  al- 
though it  is  said  to  be  a  better  statement  in  in- 
etructiug  the  Jury  that  the  company  is  bound  to 
exercise  the  care  and  caution  which  reasonably 
cautious  and  pradent  persons  would  exercise  under 
tbe  circumstances. 

That  the  law  requires  a  hlgrb  degree  of  care  com- 
mensurate with  the  danger  when  a  highly  danger- 
ous agent  like  electricity  is  used  by  a  street  railway 
company  to  move  its  cars  is  the  doctrine  declared 
by  Larson  v.  Central  R.  Co.  56  III.  App.  363,  and 
therefore  it  is  said  that  a  party  employing  such 
agency ''should  use  the  highest  degree  of  care  to 
avoid  exposing  the  public*^  when  a  wire  charged 
31  L.  R.  A. 


with  electricity  would,  if  allowed  to  hang  loose  In 
the  street,  cause  instant  death  to  persons  or  horses 
coming  in  contact  with  it. 

Substantially  the  same  doctrine  is  declared  in 
Godfrey  v.  Streator  R.  Co.  56  111.  App.  378,  where 
it  is  said  that  the  street  railway  company  was  in 
the  use  of  a  highly  dangerous  agency,  and  "was 
bound  to  corresponding  great  care  to  so  use  it 
as  not  to  endanger  the  life  and  property  of  the 
people  who  might  pass  or  drive  over  the  street.*' • 

A  strong  case  in  respect  to  the  liability  of  an 
electric  railway  company  for  an  injury  caused  by 
a  broken  telephone  wire  that  had  fallen  across  its 
trolley  wire  is  that  of  City  Electric  Street  R. 
Co.  V.  CoNEifr,  p.  570.  In  that  case  a  telephone 
wire  which  had  sagged  over  the  street  was  broken 
by  electricians  employed  by  the  owner  of  the  wire 
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** flipped**  it,  as  a  witness  said,  into  the  air  I 
as  he  did  so,  and  the  wire  struck  a  live  wire 
before  he  let  it  go,  and  thereby  transmitted 
through  him  an  electric  current' which  killed 
him  instantly.  The  company  was  held  re- 
sponsible for  damages  on  account  of  the  iu> 
jury. 

The  main  difference  between  the  case  last 
cited  and  this  is,  the  electricity  was  com- 
municated to  the  party  injured  in  the  former 
by  the  electric  company's  own  wire,  and  in 
the  latter  by   the  wire  of  another,  but   the 

Erinciple  upon  which  the  liability  is  based 
J  the  same  in  both  cases.  All  persons  have 
the  ri^ht  to  use  the  streets,  in  or  over  which 
the  wires  were  suspended,  as  public  high- 
ways. Subjecting  the  dangerous  element  of 
electricity  to  their  control,  and  using  it  for 
their  own  purposes,  by  means  of  wires  sus- 
pended over  the  streets,  it  is  their  duty  to 
maintain  it  in  such  a  manner  as  to  protect 
such  persons  against  injury  by  it,  to  the  ex- 
tent they  can  do  so  by  the  exercise  of  reason- 
able care  and  diligence.  This  duty  is  not 
limited  to  keeping  their  own  wires  out  of 
the  streets,  or  other  public  highways,  but 
extends  to  the  prevention  of  the  escape  of  the 
dangerous  force  in  their  service  through  any 
wires  brought  in  contact  with  their  own, 
and  of  its  transmission  thereby  to  any  one 
using'  the  streets.  Only  in  this  way  can  the 
public  receive  that  protection  due  It  while 
exercising  its  rights  in  the  highways  in  or 
over  which  electric  wires  are  suspended. 
United  Electric  R  Co.  v.  Shclton,  89  Tenn. 
423  ;  Block  v.  Milwaukee  Street  R.  Go.  89  Wis. 
871,  27  L.  K.  A.  365. 

Electric  companies  are  bound  to  use  "  rea- 
sonable care  in  the  contruction  and  mainte- 
nance of  their  lines  and  apparatus, — that  is, 
such  care  as  a  reasonable  man  would  use  un- 
der the  circumstances, —and  will  be  respon- 
sible for  any  conduct  falling  short  of  this 
standard. "  This  care  varies  with  the  danger 
which  will  be  incurred  by  negligence.     In 


cases  where  the  wires  carry  a  strong  and 
dangerous  current  of  electricity,  and  the  re- 
sult of  negligence  might  be  exposure  to  death 
or  most  serious  accidents,  the  highest  degree 
of  care  is  required.  This  is  especially  true 
of  electric  railway  wires  suspended  over  the 
streets  of  populous  cities  or  towns.  Here  the 
danger  is  great,  and  the  care  exercised  must 
l>e  commensurate  with  it.  But  this  duty 
does  not  make  them  insurers  against  acci- 
dents, for  they  are  not  responsible  for  acci- 
dents which  a  reasonable  man,  in  the  exercise 
of  the  greatest  prudence,  would  not,  under 
the  circumstances,  have  guarded  against. 
Haynes  v.  Raleigh  Goh  Co.  114  N.  C.  208, 
26  L.  R.  A.  810 ;  Uggla  v.  West  End  Street 
R.  Co.  160  Mass.  351. 

In  this  case  the  cause  of  the  accident  was. 
the  falling  of  White's  telephone  wire,  and 
the  contact  of  the  same  with  the  trolley 
wire  of  the  appellant.  The  jury  found  both 
of  them  guilty  of  negligence, — White,  in 
permitting  hiswire  to  fall  and  remain  down 
until  appellee  was  hurt;  and  the  appellant, 
in  allowing  the  same  to  become  charged 
with  electricity  by  contact  with  its  wire  at 
the  time  of  the  injury.  If  this  be  true,  the 
injury  was  the  result  of  the  concurring  neg- 
ligence of  the  two  parties,  and  would  not 
have  occurred  in  the  absence'  of  either.  In 
that  case  the  negligence  of  the  two  was  the 
proximate  cause  of  the  same,  and  both  partiea 
are  liable.  Shearm.  &  Hedf.  Neg.  4th  ed.  i| 
81 :  Thomp.  Neg.  p.  1088. 

We  have  examined  the  evidence  in  this 
case,  and  the  instructions  of  the  trial  court 
based  on  the  same.  Without  setting  out 
either,  it  is  sufficient  to  say  that,  tested  by 
what  we  have  said  in  this  opinion  as  to  the 
law,  we  find  no  reversible  error  in  the  in- 
structions, taken  as  a  whole,  and  that  the 
evidence  is  sufficient  to  sustain  the  verdict 
of  the  jury,  in  this  court. 

Judgment  affli^med. 


MARYLAND  COURT  OF  APPEALS. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY OF  BALTIMORE  CITY  et  al., 
Appts., 

V. 

STATE  of  Maryland  to  Use  of    Edward 
NELSON. 

(82  Md.  293.) 

!•   An  amendment  adding   the  words 


"of  Baltimore  city**  to  the  name  of  the  de^ 
fendant  sued  as  the  "Western  Union  Telegraph 
Company,'*  and  which  was  the  party  intended  to 
be  sued,  although  the  person  served  was  general 
manager  In  the  state  of  a  foreigrn  cori>oratlon 
beariner  that  name,  as  well  as  president  and  mana- 
irer  of  the  Baltimore  company,  does  not  add  a 
new  party  or  operate  as  the  equivalent  of  brinir- 
\ng  a  new  suit  with  respect  to  a  plea  of  the  stat- 
ute of  limitations. 


in  attemptingr  to  tighten  It.  They  tied  the  broken 
end  around  a  post  but  in  a  few  days  it  became  un- 
tied or  was  atrain  broken  and  hung  down  in 
the  street.  Two  days  afterwards  a  Iwy  stepped 
upon  it  and  was  injured.  A  verdict  by  a  jury  that 
the  electric  railway  company,  as  well  as  the  owner 
of  the  telephone  wire,  was  negligent, was  sustained. 
But  the  court  expressly  says  that  the  electric  rail- 
way company  is  not  an  insurer  against  accidents, 
but  that  ''the  danger  is  great  and  the  care  exer- 
cised must  be  commensurate  with  it.** 

A  very  high  degree  of  care  is  also  imposed  by 
Western  U.  Teleg.  Co.  v.  State,  Nelson,  p. 
31  L.  R.  A. 


572,  in  which  the  court  of  appeals  of  Maryland 
says  that  a  company  whose  wires  though  insulated 
carry  a  deadly  current  over  a  street  owe  it  to 
travelers  that  their  ''lawful  use  of  the  street  should 
be  substantially  as  safe**  as  it  was  before  the  wires 
occupied  it. 

It  is  said  in  Hayncs  v.  Raleigh  Gas  Co.  114  N.  C. 
208,  26  L.  R.  A.  810:  "It  is  due  to  the  citizen  that 
electric  companies  that  are  permitted  to  use  for 
their  own  purpt^es  the  streets  of  a  city  or  town 
shall  be  required  to  exercise  the  utmost  degree  of 
care  in  the  construction,  inspection,  and  repair  of 
their  wires  and  poles,  to  the  end  that  travelers 
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S.  A  g^rant  of  the  privilege  to  encumber 
the  public?hi^hwa>y  wlthlpoles  and  electric 
wires  which,  though  Insulated,  carry  a  deadly 
current,  imposes  upon  those  bavinf^  such  privi- 
lesre  the  duty  of  so  managing  affairs  as  not  to  in- 
jure persons  lawfully  on  the  street,  and  making 
the  street  substantially  as  safe  for  them  as  it  was 
before. 

3.  An  ii^nryftrom  contact  with  a  broken 
telephone  irire  hanging  over  and  in  contact 
with  the  feed  wire  of  an  electric  railway  affords 
a  prima  facie  presumption  of  negligence  on  the 
part  of  the  owners  of  the  wires. 

4.  That  a  broken  telephone  wire*  firom 
fewhich   a   person   received   a  deadly 

chars^  of  electricity*  obtained  the  electric 
charge  from  its  contact  with  the  feed  wire  of  an 
electric  railway,  may  be  inferred  by  the  jury, 
without  violence,  from  evidence  that  it  had  been 
hanging  over  the  feed  wire  for  two  weeks  and 
rubbing  against  it  when  swayed  by  the  wind,  al- 
though the  insulation  of  the  feed  wire  is  not 
proved  to  be  imperfect,  where  there  is  nothing  to 
show  any  other  source  of  the  electric  charge. 

(January  8,  1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  death  of  Michael  Nelsotf,  a  child,  which 
was  allef^ed  to  have  been  caused  by  the  de- 
fendants' negligence.     Affinned. 

The  facts  are  stated  in  the  opinion.  * 

Messrs,  John  K.  Cowen,  W.  Irvine 
Cross*  E.  J.  D.  Cross,  and  Georg^e  Dob- 
bin Penniman,  for  appellants: 

In  matters  of  proof  we  are  not  justified  in 
inferring  from  mere  possibilities  the  existence 
of  facts:  there  must  be  proof  of  the  essential 
facts  to  fix  liability  upon  a  party  charged  with 
the  commission  of  a  wrongful  act. 

Baltimore  ik  0.  R.  Co.  v.  State,  Samngton, 
71  Md.  599;  Baltimm-e  &  P.  R,  Co.  v.  State, 
Abbott,  75  Md.  158. 

It  is  undisputed  that  the  same  feed  wire 
which  was  up  at  the  time  of  the  accident  had 
not  been  changed  at  the  date  of  the  trial.  The 
evidence  of  the  defendants'  witnesses  on  this 
point,  being  uncontradicted,  must  be  accepted 
as  true. 

Baltimore  <&  0.  R,  Co,  v.  State,  Oood,  75 
Md.  537. 

There  could  be  no  escape  of  electricity  with- 
out such  an  abrasion  of  the  insulation  as  could 
be  detected  upon  examination,  and  it  was  im- 
possible to  afterwards  patch  up  such  an  abra- 
sion. 

The  plaintiff  did  not  offer  the  slightest  bit  of 
evidence  to  the  effect  that  the  surface  of  the  in- 
sulation of  the  feed  wire  at  the  place  where  the 


small  wire  rested  upon  it  showed  the  slightest 
abrasion  or  defect  of  any  kind.  Having  offered 
no  evidence  showing  that  any  defective  appa 
raius  of  the  railway  company  had  caused  the 
death  of  young  Nelson,  the  railway  could  not 
be  held  liable. 

Baltimore  d  0.  B.  Co.  v.  State,  Good,  supra. 

The  facts  of  this  case  do  not  warrant  the 
application  of  the  maxim  res  ipsa  loquitur. 

Howser  v.  Cumberland  dt  P.  R.  Co.  80  Md. 
146,  27  L.  R.  A.  154. 

The  law  only  allows  actions  for  death  by 
negligence  provided  such  action  shall  be  com- 
menced within  twelve  celendar  months  after 
the  death  of  deceased. 

2  Pub.  Gen.  Laws,  art.  67,  §  2. 

Messrs.  Isidor  Rayner  and  Isaac  L« 
Straus  for  appellee. 

Pag^»  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  against  the  West- 
em  Union  Telegraph  Company  and  the  City 
&  Suburban  Railway  Company,  to  recover 
damages  for  the  alleged  neglect  of  the  de- 
fendants, whereby  one  Michael  Nelson  lost 
his  life.  In  the  narr.  and  summons  the  tel- 
egraph company  is  referred  to  as  **  The  West- 
ern Union  Telegraph  Company,"  but  in  the 
bill  of  particulars,  filed  with  the  narr.,  the 
words  "a  corporation  of  the  state  of  New 
York"  are  appended  to  the  corporate  name. 
The  summons  was  served  on  Richard  Blox- 
ham,  "its  manager."  During  the  trial  it 
appeared  from  the  evidence  that  there  are 
two  companies,  one  whose  corporate  name  is 
"The  Western  Union  Telegraph  Company," 
a  corporation  of  the  state  of  New  York, 
and  another  whose  corporate  name  is  **The 
Western  Union  Telegraph  Company  of  Balti- 
more City,"  a  corporation  of  the  state  of 
Maryland.  Richara  Bloxham  (on  whom  the 
writ  was  served),  is  the  general  manager  of 
the  former  in  this  state,  and  the  president  and 
manager  of  the  latter.  The  evidence  estab- 
lishea  the  facts  that  the  pole  on  which  the 
fatal  wire  was  suspended  is  the  property  of 
the  Maryland  corporation,  and  that  the  New 
York  company  neither  owned  nor  controlled 
poles  in  that  vicinity.  Thereupon  the  coun- 
sel for  the  plaintiff  asked  leave  to  amend  the 
declaration  and  bill  of  particulars  to  conform 
to  the  proof,  and  stated,  at  the  time,  that  the 
Maryland  company  was  the  one  intended  to 
be  sued,  and  it  was  only  because  of  his  want 
of  knowledge  as  to  the  correct  name  of  the 
corporation  that  the  words  **of  Baltimore 
City"  had  been  omitted.  There  being  no  ob- 
jection, the  leave  was  granted,  and  the 
amendment  made.     Mr.  Cross,  who  was  the 


along  the  highway  may  not  be  injured  by  their  ap- 
pliances. The  danger  is  great,  and  care  and  watch- 
fulness must  be  commensurate  to  It.'^ 

A  corollary  of  this  rule  as  to  great  care  in  the  use 
of  a  dangerous  current  of  electricity  la  the  pre- 
sumption of  negligence  that  is  raised  by  the  fact 
that  a  dangerous  wire  has  broken  and  fallen  into 
the  street,  as  to  which  see,  infra,  IV.,  b. 

IV.    Liability  for  hroken,  failen,  or  saaging  toires. 
a.  Liability  of  owner. 
In  case  the  owner  of  an  electric  wire  banging 
over  a  street  and  bearing  a  dangerous  current  of 
SI  L.R.A. 


electricity,  or  liable  to  receive  such  a  current  from 
contact  with  other  wires,  is  negligent  in  allowing  it 
to  become  broken  and  to  full  into  the  street  where 
it  may  cause  injuries,  the  liability  for  injuries  di- 
rectly resulting  from  such  negligence  to  those  who 
have  not  l)een  guilty  of  contributory  negligence  is 
unquestionable.  The  chief  questions  which  arise 
in  such  cases  are  the  negligence  of  the  owner  of 
the  wires,  the  proximate  cause  of  the  injury,  and 
the  contributory  negligence  of  the  person  Injured. 
Injuries  to  persons  from  contact  with  wires 
charged  with  electricity  and  hanging  in  the  street 
have  been  held  to  make  the  owner  of  the  wires 


574 


Mabtland  Coubt  op  Appeals. 


Jan  ^ 


counsel  for  the  defendants,  then  had  his  ap- 
pearance entered  for  the  Western  Union  Tel- 
egraph Company  of  Baltimore  City,  and  filed 
the  three  following  pleas,*  tTtz. ;  First,  the 
plea  of  limitations ;  second,  that  the  cause  of 
action  did  not  accrue  within  twelve  months 
"before  the  filing  of  the  plaintttf* s  amended 
declaration,  by  which  it  was  made  a  party 
to  the  suit  :**  and,  third,  the  general  issue 
plea.  The  plaintiff,  having  joined  issue  on 
the  first  and  third  of  these  pleas,  moved  to 
strike  out  the  second ;  and  the  action  of  the 
court  in  granting  this  motion  constitutes  the 
defendants'  second  exception. 

It  is  contended  on  behalf  of  the  telegraph 
company  that  by  the  amendment  a  new  party 
was  made,  and  was.  in  fact,  so  far  as  it  was 
concerned,  the  equivalent  of  bringing  a  new 
suit,  and  therefore  a  plea  which  averred  that 
the  cause  of  action  did  not  accrue  with- 
in twelve  months  before  the  filing  of  the 
amended  declaration  did  not  improperly  set 
out  that  provision  of  the  Code  which  pro- 
vides that  actions  like  the  present  must  be 
commenced  within  twelve  months  after  the 
death  of  the  deceased  person.  Code,  art.  67, 
§  3.  But  to  this  we  cannot  agree.  The  36th 
section  of  article  75  of  the  Code  provides  that 
no  action  shall  abate  by  reason  of  the  misno- 
mer of  a  defendant,  but  the  court,  at  its  dis- 
cretion, on  suggestion,  etc.,  or  other  proof 
to  the  satisfaction  of  the  court  that  "by  mis- 
take the  plaintiff  has  sued  in  a  wrong  name 
or  that  the  party  summoned  in  virtue  of 
said  writ  or  action  is  in  fact  the  party  in- 
tended to.  be  sued  by  such  writ  or  in  such 
action  may,  at  any  'time  before  judgment, 
direct  the  writ  or  any  of  the  proceedings  to 
be  amended  by  inserting  therein  the  true 
name**  of  any  defendant.  In  this  case,  the 
summons  was  served  on  a  person  who  was 
an  oflScer  of  both  companies,  and  upon  him 
as  manacrer  of  the  defendant  corporation.  He 
was,  in  fact,  the  manager  of  both.  The  serv- 
ice was  efficient  to  brine  into  court  either 
one  of  the  companies.  Under  these  circum- 
stances, it  might  well  happen  that  an  attor- 
ney who  was  closely  connected  with  both, 
and  knew  the  very  slight  differences  in  the 
two  corporate  names,  might  fall  into  error 
as  to  which  company  was  intended  to  be  sued  ; 
but  if  he  did.  his  mistake  could  not  operate 
to  deprive  the  plaintiff  of  his  right,  when 
lie  discovered  there  were  two  companies  with 
names  so  nearly  alike,  of  designating  which 


of  the  two  he  was  suing.  When,  therefore, 
the  suggestion  of  misnomer  was  made,  with 
the  statement  that  it  was  the  Maryland  cor- 
poration which  was  intended  to  be  sue«i,  and 
the  court,  in  its  discretion,  ordered  the  amend- 
ment to  be  made,  not  for  the  purpose  of  add- 
ing a  new  party,  but  to  correct  the  name  of 
a  party  actually  summoned,  the  defendant 
could  thereby  acquire  no  right  to  interpos^e 
any  other  or  different  plea  than  it  would 
have  had  if  it  had  been  correctly  named  in 
the  first  instance.  If,  upon  the  amendment 
being  made,  the  ends  of  justice  required 
further  time,  to  enable  the  defendant  prop- 
erly to  prepare  its  case,  the  court  had  full 
power  to  order  a  continuance.  It  does  not 
appear,  however,  that  the  counsel  for  the 
defendant  asked  for  or  desired  delay.  He 
could  not  have  been  surprised.  The  narr. 
disclosed  that  the  negligence  complained  of 
was  in  connection  with  a  wire  on  Eastern 
avenue  near  Luzerne  street,  and  Bloxham, 
who  was  manager  of  both  companies,  knew, 
or  ought  to  have  known,  that  the  telegraph 
poles  and  wires  in  that  locality  were  owned 
or  controlled  by  tb^  Maryland  company,  and 
that  the  New  York  company  had  none  in 
that  vicinity.  He  therefore  must  have  known 
that  it  was  the  Marvland  company  that  was 
intended  to  be  sued,  and  it  did  not  require 
much  mental  acuteness  to  enable  him  to  un- 
derstand that  the  misnomer  occurred  by  rea- 
son of  the  very  slight  difference  in  the  two 
names.  It  is  plain  that  the  error  of  the  plain- 
tiff's attorney  was  due  to  the  fact  that  he 
did  not  know  that  the  company  he  intended 
to  sue  had  the  words  "of  Baltimore  City"  aa 
a  part  of  its  name,  and,  as  soon  as  he  became 
better  informed,  he  so  stated  to  the  court, 
and  prayed  the  amendment.  To  hold,  un- 
der such  circumstances,  that  the  amendment 
brought  in  a  new  party,  and  thereby  enabled 
it  to  plead  limitations,  to  be  computed  from 
the  filing  of  the  amended  declaration  and 
not  from  the  commencement  of  the  action, 
would  be  a  gross  injustice  to  the  plaintiff. 
It  follows  from  what  has  been  said  that  we 
find  no  error  in  the  2d  and  4th  exceptions, 
or  in  the  rejection  by  the  court  of  the  2d  and 
3d  prayers  of  the  telegraph  company.  By 
the  4th  exception  it  appears  that  tlie  defend- 
ants were  not  permitted  to  offer  in  evidence 
the  charter  of  the  New  York  company.  But 
it  was  not  a  party  to  the  suit,  and  the  con- 
tents of  its  charter  were  wholly  irrelevant  to 


liable,  in  Haynes  v.  Raleigh  Gas  Co.  114  N.  C  208, 36 
L.  H.  A.  810:  Bourget  v.  Cambridge,  156  Mass.  393, 
16  L.  R.  A.  606;  Texarkana  Gas  &  E.  L.  Co.  v.  Orr. 
59  Ark.  215;  Henning  v.  Western  U.  Teleg.  Co.  41 
Fed.  Rep.  864;  Abern  v.  Oregon  Teleph.  &  Teleg. 
Co.  24  Or.  276.  22  L.  R.  A.  635;  Western  U.  Teleg.  Co. 
V.  Thorn,  64  Fed.  Rep.  287;  Cook  v.  Wilmington 
City  Electric  Co.  9  Houst.  (De).)  30«:  Graham  v. 
Boston.  156  Mass.  75;  Mitcheix  v.  Charleston 
Light  &  P.  Co.  p.  577. 

If  a  wire  charged  with  electricity  Is  broken  down 
by  a  cyclone  that  could  not  be  anticipated  or  rea- 
sonably foreseen,  the  liability  of  the  company  own- 
ing It  for  an  injury  to  a  person  in  the  street  who 
comes  in  contact  with  it  depends  on  the  question 
of  negligence  in  failing  to  discover  and  remove  the 
danger  within  a  reasonable  time.  Mitchell  v. 
Charltsston  Light  &  P.  Co.  p.  577. 
31  L.  R,  A. 


In  case  of  injury  to  a  person  when  returning  from 
night  work  at  about  six  o^ciock  on  a  dark  and 
drizzly  morning  following  a  storm  which  had  pre> 
vailed  during  the  night  by  coming  In  contact  as 
he  walked  along  the  street  with  a  live  electric  light 
wire  which  had  parted  from  the  (>ole  supporting^ 
it,  it  was  left  for  the  Jury  to  say  whether  the  elec- 
tric light  company  was  In  fault  for  the  breaking 
of  the  wire  or  whether  this  was  broken  by  reason 
of  unavoidable  accident  or  unusual  storm,  and  also 
whether  or  not  there  had  been  an  unnecessary  de- 
lay, amounting  to  negligence  on  the  part  of  the 
company,  in  removing  the  broken  wire.  The  con- 
tributory negligence  of  the  person  injured  was 
also  left  for  the  determination  of  the  Jury.  Cook 
V.  Wilmington  City  Electric  Co.  9  Houst.  (Del.*  306. 

On  taking  a  telephone  wire  from  a  residence  a 
telephone  company  is  bound  to  look  after  it.  and 
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any  of  the  issues  before  the  court  or  jury. 
The  Ist  exception  was  not  referred  to  in  argu- 
ment, and  we  understand  was  abandoned. 

The  remaining  exceptions  present  for  our 
consideration  the  several  instructions  granted 
and  rejected  by  the  court,  and  this  renders 
necessary  a  statement  of  the  main  facts  of 
the  case.     On  August  24,  1893,  Michael  Nel- 
son, a  child  of  eleven  years,  while  walking 
on  Eastern  avenue  near  Luzerne  street,  came 
in  contact  with  a  telephone  wire  which  hung 
from   a  pole  owned  and  controlled   by  the 
Western  Union  Telegraph  Company  of  Balti- 
more City.     Along  that  part  of  Eastern  ave- 
nue the  City  &  Suburban  Kailwajr  Company 
operates  one  of  its  lines  of  electric  railway. 
Its  iron  poles  are  placed  at  intervals  along 
the  curb  line,  and  carry  wires  strung  across 
the  street  to  support  the  trolley  wire  in  the 
middle  of  the  street.     Besides  these,  they  also 
support   the   railway's   feed    wires,    which 
stretch  from  pole  to  pole  along  the  street, 
over  the  curb  line  and  parallel  to  it.     The 
function  of  these  feed  wires  is  to  supply 
electricity  to  the  trolley  wire,  so  that  the 
potential  of  that  wire  may  be  always  con- 
stant; and  when  the  road  is  being  operated 
they  carry  a  voltage  of  500  volts,  sufficient 
to  produce  upon  any  one  receiving  it  serious 
injury  or  death.     By  means  of  a  preparation 
of  braided  cotton,  saturated  with  insulating 
material,    and   covered    with   a    waterproof 
compound,    feed  wires  are  kept   insulated, 
80  that,  when  the  insulation  is  properly  done, 
and  in  good  condition,  there  can  be  no  es- 
cape of  electricity.     If  exposed,  however, 
long  to  atmospheric   inflilence,  it  becomes 
depreciated,  and  will  not  serve  its  purpose. 
Defects  are  also  sometimes  to  be  attributed 
to  improper  handling  of  the  wire  in  the  proc- 
ess of  construction,  so  that  the  covering  be- 
comes broken,  and  the  frictional  contact  of 
another  wire  rubbing  against  it  would  cause 
serious  damage  to  the  insulation,  and  in  such 
a  case  the  current  would  commence  to  be  car- 
ried off  before  the  insulation  was  "probably 
absolutely  worn  through."    If  imperfect  in- 
sulation were  due  to  such  rubbing,  so  that 
the  charged  wire  was  laid  bare,  or  so  worn 
that  the  current  found  a  path  to  the  over- 
hanging wire,  there  would  be  no  sparks  at 
the  point  of  contact,    unless  there  was  an 
"arcing  or  air  space"  between  the  two.     The 
defendant  offered  evidence  tending  to  show 
that  the  particular  feed  wire  was  erected  in 

1893.     It  was   not   contended    that   the   in- 


sulating material  was  not  of  the  best,  or  that 
it  was  not  originally  put  up  in  a  proper 
manner.  The  defendants  also  offered  evi- 
dence to  show  that  at  the  time  of  the  ac- 
cident the  insulating  material  was  intact  at 
the  place  where  the  telephone  wire  rested  on 
it.  It  was  shown  the  swinging  wire  did  not 
belong  to  the  telegraph  company,  but  was 
suspended  from  a  bracket  or  lug  on  one  of 
its  poles.  It  was  erected,  with  the  permis- 
sion of  the  company,  by  a  gentleman  for  his 
private  uses.  It  had  long  been  unused,  but 
was  permitted  by  the  company  to  remain,  a 
dead  wire,  on  the  poles  where  it  was  first 
placed.  In  some  manner  it  parted  and  one  of 
the  ends,  suspended  from  the  lug,  passed  over 
or  around  the  feed  wire,  and  extended  to  the 
pavement,  where  it  swayed  to  and  fro  in  the- 
wind.  In  this  position  it  remained  for  at 
least  two  weeks.  At  first,  it  seems  not  to- 
have  been  charged  with  electricity,  for  a 
policeman,  at  some  time  during  that  period, 
gathered  up  the  swinging  end  and  placed  it 
in  a  tree  box  near  by,  so  as  to  get  it  out  of 
the  way  of  persons  passing  along  the  street. 
The  unbroken  portion  of  the  wire  passed 
along  for  some  distance  into  the  city,  but, 
further  than  to  show  there  was  no  contact 
with  other  wires  for  two  squares,  there  was 
no  evidence  tending  to  prove  that  it  received 
its  deadly  charge  elsewhere  than  at  the  place 
where  it  crossed  the  feed  wire.  It  is  not  con- 
tended that  Nelson  was  guilty  of  contributory 
negligence.  How  he  came  in  contact  with 
the  wire  does  not  clearly  appear.  Some  of 
the  witnesses  thought  it  was  blown  against 
him  by  the  wind.  However  that  may  be.  it 
passed  between  his  fingers,  and  as  he  recoiled 
from  the  shock  he  drew  it  about  his  neck  and 
throat.  He  was  badly  burned.  In  a  few 
days  lockjaw  set  in,  and  he  died.  At  the 
conclusion  of  the  plaintiff's  testimony,  the 
court  was  asked  by  the  defendants  to  instruct 
the  jury  that  there  was  no  legally  sufficient 
evidence  to  show  that  the  death  of  Nelson  was 
caused  by  the  negligence  of  the  defendants, 
or  either  of  them ;  and  this  the  court  refused 
to  do.  To  entitle  the  plaintiff  to  recover,  it 
was  requisite  that  the  proof  should  establish 
some  duty  on  the  part  of  the  defendants  in 
respect  to  the  person  injured,  and  that  the 
injury  was  occasioned  by  reason  of  the  failure 
of  the  defendants  to  perform  that  duty.  This 
principle  is  stated  in  Maenner  v.  Carroll,  46 
Md.  21%  as  follows  :  "To  constitute  a  good 
cause^action,  in  a  case  of  this  nature,  there 


if  it  leaves  it  bani^infr  upon  an  electric  Ifffht  com- 
pany's pole  it  Is  liable  for  an  injury  to  a  traveler 
upon  a  sidewalk  by  contact  with  it  after  it  bos 
been  removed  by  the  employees  of  the  electric 
liRht  company  and  hunff  upon  a  telephone  polo 
and  becomes  charged  with  electricity  by  contact 
with  the  electric  light  wire  or  electric  railway 
wire.  Ahem  v.  Oregron  Teleph.  &  Telegr.  Co.  24  Or. 
276,22L.  R.  A.635. 

Nejrligence  in  leavlnir  a  telephone  wire  where  it  is 
touched  accidentally  by  a  traveler  on  a  sidewalk  is 
the  proximate  cause  of  an  injury  to  him  from  an 
electric  shock,  aithougrh  this  was  occasioned  by  the 
accidental  contact  of  the  telephone  wire  with  the 
wires  of  an  electric  light  company  or  of  a  street 
railway  company,— at  least  where  it  does  not  ap- 
pear that  these  were  out  of  their  proper  position. 
Jhid. 
81  L.  R.  A. 


So,  a  teleflrraph  company  is  held  to  be  liable  for 
the  acts  of  its  employees  in  leaving  wires  hanging- 
down  in  the  street  in  contact  with  wires  of  an  elec- 
tric light  company  if  a  passenger  on  the  street  is 
injured  by  contact  with  them.  Henning  v.  West- 
ern U.  Teleg.  Co.  supra. 

Where  a  messenger  call  wire  owned  by  a  tele- 
graph company  hung  above  an  electric  light  wire 
supported  on  the  same  pole,  and  became  rusted 
and  rotten  so  that  it  broke  and  fell  across  the  elec- 
tric liirht  wire  charging  it  with  a  dangerous  cur- 
rent of  electricity,  the  telegraph  company  was  held 
liable  for  injury  to  a  boy  who  attempted  to  break 
off  a  piece  of  the  broken  wire  hanging  down  be- 
tween two  poles.  It  was  held  to  be  a  fair  question 
for  the  jury  to  decide  whether  the  company  bad 
failed  in  its  duty  to  the  public  by  allowing  its  wire 
to  get  into  such  a  condition  that  it  would  easily. 
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shoukl  be  stated  a  right  on  the  part  of  the 
plaintiff,  a  duty  on  the  part  of  the  defendants 
in  respect  to  that  rij2:ht,  and  a  breach  of  that 
duty  bv  the  defendants  whereby  the  plaintiff 
has  suffered  injury. "  Now,  the  deceased,  at 
the  time  of  the  injury,  was  upon  a  public 
highway,  at  a  spot  where  he  had  a  right  to 
be,  and  was  going  along  it,  to  his  home  in  a 
lawful  and  proper  manner.  The  sidewalks 
of  the  streets  in  a  city  are  for  the  use  of  all 
persons  who  have  occasion  to  pass  along  them, 
and  Nelson,  while  in  the  exercise  of  this  un- 
^juestioned  right,  was  entitled  to  be  protected 
and  safe  from  all  injury  on  account  of  dan- 
gerous obstructions.  On  the  other  hand,  both 
of  the  defendants  were  using  the  streets,  under 
the  permission  of  the  state  and  municipal  au- 
thorities, for  purposes  of  private  gain,  by 
means  of  agencies  such  as  could  and  would 
become  dangerous  to  human  life  if  not  prop- 
erly and  carefully  employed.  The  railway 
company  pursued  its  business  by  means  of 
cars  propelled  by  electricity  partially  sup- 
plied through  feed  wires  over  and  along  the 
edge  of  the  pavement.  The  telegraph  com- 
pany had  its  poles  also  alone  the  curb  line, 
and  its  wires,  extending  along  the  street, 
were  over  and  along  the  feed  wire,  which, 
though  insulated,  carried  a  deadly  current. 
The  privileges,  so  granted  thus  to  encumber 
the  public  highway  with  appliances  so  likely 
to  become  dangerous  to  the  public  safety, 
unless  properly  employed  and  controlled,  im- 
posed upon  them,  and  each  of  them,  the  duty 
of  so  managing  their  affairs  as  not  to  injure 
persons  lawfully  on  the  streets.  They  owed 
it  to  Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  as  it  was  be- 
fore the  telegraph  and  railway  plants  had  so 
occupied  it.  It  was  their  plain  duty,  not 
only  to  properly  erect  their  plants,  but  to 
maintain  them  in  such  condition  as  not  to 
endanger  the  public.  It  follows  from  this 
that  if  the  property  of  the  defendants  was  not 
in  proper  condition,  and  by  reason  thereof 
Nelson  was  injured,  these  facts  alone,  in 
the  absence  of  other  evidence  to  show  that 
the  defect  originated  without  the  fault  of  the 
companies,  afford  a  prima  facie  presumption 
of  negligence.  In  such  a  case  the  doctrine  of 
res  ipsa  loquitur  ("a  simple  question  of 
common  sense."  Whittaker's  Smith,  Neg. 
423)  fairly  applies.  In  the  leading  case  of 
Kearney  v.  Ijondon,  B.  d  S.  C.  R.  Go.  L. 
K.  5  Q.  B.  411,  Affirmed  in  the  exchequer 
chamber  (L.  R.  6  Q.  B.  759),  and  cited  ap- 


provingly in  Howser'a  Can,  80  Md.  148,  27  L. 
k  A.  154,  Cockburn,  Ch.  J.,  said:  "Where 
it  is  the  duty  of  persons  to  do  their  best  to 
keep  premises,  or  a  structure,  of  whatever 
kind  it  may  be,  in  a  proper  condition,  and  we 
find  it  out  of  condition  and  an  accident  hap- 
pens therefrom,  it  is  incumbent  upon  them  to 
show  that  they  used  that  reasonable  care  and 
diligence  which  they  were  bound  to  use,  and 
the  absence  of  which  it  seems  to  me  may 
fairly  be  presumed  from  the  fact  that  there 
was  the  defect  from  which  the  accident  has 
arisen."  In  Byrne  v.  Boadle,  2  Hurlst.  &  C. 
722,  also  cited  in  Hawser's  Ca«d,  the  plaintiff, 
while  walking  in  the  street  was  injured  by  a 
barrel  falling  from  an  upper  window  of  a 
warehouse  belonging  to  the  defendant,  and 
on  these  facts  alone  it  was  held  there  was 
evidence  of  negligence  to  jro  to  the  jury.  In 
Tfumias  V.  Western  U.  Teleg.  Co.  100  Mass. 
156,  where  two  horses  driven  alon^  the  high- 
way became  entangled  in  a  telegraph  wire, 
swinging  across  a  public  way  at  such  a  height 
as  to  obstruct  and  endanger  ordinary  travel, 
it  was  held  these  facts  alone,  unexplained  and 
unaccounted  for,  were  evidence  of  neglect  on 
the  part  of  the  company,  and  should  have 
been  submitted  to  the  jury. 

liaynes  v.  Raleigh  Gas  Co.  114  N.  C.  203, 
26  L.  R.  A.  810 ;  Vggla  v.  West  End  Street 
R.  Co.  160  Mass.  853 ;  2  Thomp.  Neg.  1220 
et  seq.;  Thompson,  Electricity,  5^  178;  South- 
western Teleg.  <fe  Teleph.  Co.  v.  Robinson,  1  C. 
C.  A.  684.  50  Fed.  Rep.  813,  16  L.  R.  A. 
545,  2  U.  S.  App.  205 ;  Stephens  d  C.  Transp. 
Co.  V.  Western  IT.  Teleg.  Co.  8  Ben.  502,  Fed. 
Cas.  No.  13,371;  Weste^rn  U.  Teleg.  Co.  v. 
Evser,  2  Colo.  163 ;  Blanchard  v.  Western  U. 
Teleg.  Go.  60  N.  Y.  510;  Wolfe  v.  Erie  Teleg. 
&  Teleph.   Co.  33  Fed.  Rep.  322. 

Was  there  evidence  before  the  Jury,  when 
these  instructions  were  asked,  from  which 
they  could  find  that  the  property  of  the  de- 
fendants was  out  of  proper  condition  at  the 
time  of  the  accident,  and  that  by  reason  there- 
of Nelson  was  injured?  There  was  evidence 
that  the  telephone  wire  had  been  hanging 
over  the  feed  wire  for  at  least  two  weeks: 
that  in  that  position  it  was  swayed  by  the 
wind,  causing  it  to  rub  against  the  insulating 
material ;  that  such  rubbing  for  two  weeks 
would  cause  a  very  serious  damage  to  the 
insulation.  No  information  had  been  given 
to  the  jury  of  any  means  by  which  the  tele- 
phone wire  was  charged,  otherwise  than  from 
the  feed  wire,  and  that  could  have  been  possi- 


break  and  in  breakinff  would  be  hkely  to  fall 
across  the  electric  llRrht  wire  and  become  daoKcr- 
ously  charffed.  Western  U.  Teleg.  Co.  v.  Thorn,  64 
Fed.  Kep.287. 

b.  Prc»u/7}|>Ur>?i  of  negligence  ds  to  broken  or  fallen 
wires. 

•The  construction  and  maintenance  of  electric 
lines  in  the  hifrhways  being  a  matter  wholly  under 
the  control  and  care  of  the  parties  building  them, 
and  the  maintenance  being  wholly  under  the  care 
of  the  parties  owning  tbem.  the  court  usually 
holds  that  the  fact  of  an  electric  wire  falling  or 
sagging  into  the  street  in  such  a  way  as  to  obstruct 
travel,  and  cause  injury,  is  prima  fade  evidence  of 
negligence  on  the  part  of  the  company. 

The  court,  in  Haynes  v.  Raleigh  Gas  Co.  114  N.  C. 
31  L.  R.  A. 


203,  26  L.  R.  A.  810,  says:  "Proof  that  there  was  a 
live  wire  (carrying  a  deadly  current)  down  In  the 
highway  surely  raised  a  presumption  that  someone 
bad  failed  in  his  duty  to  the  public.  When  to  this 
was  added  proof  that  this  death-carrying  wire  was 
put  above  the  street  by  the  defendant  and  was  its 
property  and  under  the  management  and  control 
of  its  servants,  and  that  by  contact  with  that  wire 
the  deceased,  having  a  right  to  be  on  the  street, 
was  killed,  a  complete  prima  facie  case  of  negli- 
gence was  made  out,  and  the  burden  was  cast  upon 
the  defendant  to  show  that  this  live  wire  was  in 
the  street  through  qo  fault  of  its  servants  and 
agents."'  This  was  a  case  where  the  guy  wires  of 
an  electric  light  company  had  como  in  contact 
with  a  trolley  wire  and  conveyed  the  eleotric  cur- 
rent to  a  boy  in  the  street. 
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ble  odly  by  a  defect  in  the  iDSulation.  This 
was,  assuredly,  evidence  tending  to  prove 
that  the  telephone  wire  was  charged  through 
the  feed  wire.  Whether  sufficient,  or  not,  to 
establish  it  as  a  fact,  was  for  the  jury  to  de- 
termine. It  was  within  the  province  of  the 
defendants  to  rebut  the  plaintiff's  case  in  any 
manner  they  were  able,  to  show  that  the  in- 
sulation was  perfect,  or,  if  that  could  not  be 
done,  that  the  defect  was  caused  by  circum- 
stances over  which  they  had  no  control ;  or 
that  it  existed  for  so  short  a  time  that  they 
oould  not  be  reasonably  expected  to  have 
been  informed  of  it,  and  thereby  have  had 
an  opportunity  to  mend  it.  To  raise  the  pre- 
sumption of  negligence  in  this  case  how- 
ever, it  was  not  necessarv  for  the  plaintiff  to 
negative  all  possible  circumstances  which 
oould  excuse  the  defendants.  If  the  jury 
were  informed  of  but  one  point  where  the 
telephone  wire  was  in  contact  with  a  live 
wire,  it  would  not  be  a  wild  speculation  for 
them  to  infer— in  view  of  all  the  circum- 


stances, and  in  the  absence  of  any  evidence  of 
contact  elsewhere  with  the  feed  wire,  or  with 
other  live  wires — that  that  was  the  source 
from  whence  the  electricity  came,  although 
it  may  have  been  a  physical  possibility  that 
there  mi/^ht  have  been  such  contact  with  other 
wires  further  along  the  line.  This  the  de- 
fendants might  have  shown,  if  they  could, 
by  way  of  defense ;  but,  in  the  absence  of  all 
evidence  on  the  point,  the  jury  could  infer, 
without  violence,  that  the  electrical  charge 
was  in  fact  obtained  by  contact  of  the  tele- 
phone wire  with  the  feed  wire.  We  find  no 
error  in  the  rejection  of  the  instructions  set 
out  in  the  third  exception.  We  deem  it  un- 
necessary to  refer  particularly  to  the  action 
of  the  court  ingranting  or  rejecting  prayers 
in  the  case.  Wnat  we  have  said  is  sufficient 
to  dispose  of  them.  We  are  of  opinion  the 
case  was  fairly  put  to  the  jury. 

Finding   no  error  in  the  rulings  of  the 
court,  the  judgment  will  be  affirmed. 


SOUTH  CAROLINA  SUPREME  COURT. 


John  S.  MITCHELL,  Respt., 

T. 

CHARLESTON  LIGHT  &  POWER  COM- 
PANY. Appt. 

( S.  C ) 

1.  An  instruction  that  if  a  '*cyclone 
that  could  not  be  anticipated  or  rea- 
sonably foreseen**  was  the  clause  of  a 

wire  charijed  with  electricity  fallinff,  and  defend- 
ant company  was  not  nei^ligent  iu  allowinir  it  to 
remain  for  an  unreasonable  time,  it  would  not  be 
liable;  but  if  the  accident  was  due  to  the  wires 
beingr  Improperly  erected  or  maintained,  or  to 
their  beintr  allowed  to  remain  on  the  streets  an 
unusually  long  time,  the  company  would  be 
liable,— is  not  misleading. 

2.  An  instruction  that  no  blame  would 
attach  to  defendant  ft*om  the  fallini^  of 
a  irire  charged  with  electricity,  and  its  remain- 
ing on  the  ground  in  a  pubUc  thoroughfare,  un- 
3e88  it  was  allowed  to  remain  there  "after  notice'* 
for  an  unreasonable  time,  ia  properly  refused. 

8*  An  electric  lifirl^t  company  may  be 
g^uilty  of  actionable  ne^li^^nce  in  fail- 
ing to  take  proper  steps  to  receive  information 
concerning  the  condition  of  its  wires,  as  well  as 


in  not  repairing  them  within  a  reasonable  time 
after  receiving  notice  of  their  bad  condition. 
4.  An  instruction  the  substance  of  which 
is  contained  in  an  instruction  given  is  prop- 
erly refused. 

5*   The  trial  Judg^  is  not  required  to 

strike  out  from  a  request  to  charge  a  part  which 
renders  it  defective  and  charge  the  remainder. 
6*  An  explanation  of  a  charge  given 
without  objection  is  not  error  where  it  does  not 
lay  down  a  different  proposition  of  law  from 
that  contained  in  such  instruction. 

(September  17, 1895.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Charleston  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  and  in  the 
charge  of  the  court  below,  which  was  as  fol- 
lows; 

'*It  is  a  matter  of  congratulation  to  you,  as 
well  as  to  those  engaged  in  this  case,  that  it  is 
about  to  draw  to  a  close.    After  the  able  argu- 


A  prima  facie  presumption  of  negligence  on  the 
part  of  the  owners  of  the  wires  is  alHO  held  to  exist 
in  Western  U.  Tbleg.  Co.  v.  State,  Nelson, 
p.  572,  where  an  injury  was  received  from  contact 
with  a  broken  telephone  wire  hauRinfr  over  and  in 
contact  with  the  feed  wire  of  an  electric  railway. 

An  electric  llRht  wire  han^nfc  down  in  a  public 
alley  so  as  to  injure  public  travelers  is  also  held  to 
be  prima  facie  evidence  of  negllfrence  upon  the 
part  of  the  company  maintaining  it,  in  Denteb 

CONBOIi.  EliBCTRIC  CO.  V.  SiMPSON. 

So,  it  was  held  that  a  prima  facie  case  of  negli- 
gence on  the  part  of  a  street  railway  company  is 
also  presented  when  a  horse  steps  on  a  broken  wire 
charged  with  electricity  by  contact  with  a  trolley 
wire  over  which  it  hangs  in  the  street.  Larson  v. 
Central  B.  Co.  56  111.  App.  268. 
81  L.  R.  A. 


But  in  opposition  to  the  doctrine  of  the  above  cases 
aPennsylvania  common  pleas  court,  in  Hand  v.Cen- 
tral  Pennsylvania  Teleph.  &  S.  Co.  (Pa.  Com.  PL)  I 
Lack.  L.  News,  36JU  denies  that  a  telephone  company 
can  be  held  liable  for  the  breaking  of  its  wire  which 
thereby  was  heavily  charged  with  electricity  by 
contact  with  the  wire  of  an  electric  railway,  al- 
though the  telephone  wire  was  badly  rusted,  if  it  is 
not  shown  that  it  was  originally  faulty  or  had  re- 
mained in  place  so  long  that  the  company  ought  to 
have  known  its  defective  condition  and  removed  it. 
The  court  says:  '*It  is  said  that  inspection  would 
have  disclosed  the  defect,  but  this  is  more  a  matter 
of  argument  than  of  proof.  Upon  this  also  the 
plaintiflTs  case  is  barren  of  anything  tangible.  We 
are  not  informed  in  what  manner  or  how  often 
wires  of  this  character  should  be  examined,  much 
37 
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South  Cabolxna  Supbeme  Court. 


Sept., 


ment  made  on  the  facts.  I  trust  vou  will  not 
be  delayed  in  your  deliberations  In  forminj?  a 
conclusion.  Before  charging  you  on  what  I 
conceive  to  be  the  law  of  the  case,  it  may  be 
proper  to  state  to  you  what  are  the  material 
issues  made  by  the  pleadings.  The  complaint 
charges  that  on  the  16th  day  of  December  last, 
about  a  year  ago,  while  walking  on  one  of  the 
thoroughfares  of  the  city  of  Charleston,  the 
plaintiff  came  in  contact  with  a  wire  erected 
by  the  defendant,  and.  by  such  contact,  re- 
ceived injuries  to  the  extent  of  $20,000.  The 
defendant  loins  issue  with  him,  both  as  to  the 
amount  of  nis  injuries,  and  sets  up  the  affirm- 
ative defense  that  he,  the  plaintiff,  contributed 
to  his  own  injury,  if  he  sustained  any,  and 
that  thereby  the  company  was  absolved. 
The  defendant  sets  up  the  further  defense  that 
the  injury  complaint  of  was  due  to  no  fault 
on  the  part  of  the  company,  but  to  an  act  of 
God,  over  which  the  company,  had  no  control, 
and  could  not  reasonably  anticipate.  These 
are  the  issues  of  fact  presented  to  you. 

"I  charge  you,  as  matter  of  law,  that  a  com 
pany  of  this  kind,  using  a  thoroughfare  or 
public  highway  for  the  purpose  of  its  business, 
IS  charg^  in  law  with  great  care,  not  only  in 
erection  of  the  wires,  but  in  maintaining  and 
keeping  them  in  repair.  They  must  Be  so 
kept  and  conducted  that  a  citizen  pursuing 
the  ordinary  vocations  of  life  will  not  come  in 
contact  with  them.  It  is  the  business  of  the 
company  to  so  erect  them  as  not  to  interfere 
with  the  safety  of  the  citizens  of  the  commu- 
nity while  pursuing  their  vocations  in  the  or- 
dinary ^alks  of  life.  The  question  for  you  is, 
Were  these  wires  erected  so  as  to  anticipate 
any  ordinary  occurrence  in  the  weather?  Was 
it  the  act  of  God,  or  was  it  the  careless  or  loose 
manner  in  which  the  wires  were  erected, 
which  caused  this  wire  to  break?  If  it  were 
the  act  of  God,— that  is,  such  an  act  that  a 
business  man  of  ordinary  forethought  and  pru- 
dence could  not  anticipate.— then  the  company 
would  not  be  liable  under  those  circumstances. 
But,  on  the  other  hand,  the  company  is  charged 
with  so  placing  their  wires,  and  so  keeping 
them  in  repair,  as  to  withstand  the  ordinary 
weather, — rain,  heal,  cold,  and  wind.  It  is 
alleged  on  the  part  of  the  company  that  that 
wire  was  broken  in  consequence  of  a  severe 
windstorm.  Was  it  an  ordinary  windy  day, 
such  as  is  liable  to  occur  at  that  time  of  the 
year,  or  was  it  one  that  could  not  be  antici- 
pated. The  law  does  not  require  impossi- 
bilities.    If  a  cyclone  that  could  not  be  antic- 


ipated or  reasonably  foreseen,  was  the  cause  of 
that  wire  falling,  and  the  company  was  not 
negligent  in  allowing  it  to  remain  there  for  ao 
unreasonable  length  of  time,  then,  under  these 
circumstances  it  would  not  be  liable.  But  if 
the  accident  was  due  to  the  wires  being  improp- 
erly erected,  or  improperly  maintained  in  re- 
pair, or,  having  bcSen  properly  erected,  were 
broken,  and  allowed  to  remain  on  the  streets 
an  unusually  long  time,  then,  if  the  injury  to 
the  plaintiff  occurred  under  those  circumstan- 
ces, the  company  would  be  liable  to  compen- 
sate him  in  damages.  These  are  the  general 
observations  that  I  desire  to  call  your  attention 
to  before  passing  upon  the  points  of  law  that  I 
have  been  requested  to  charge  you.  Before 
reading  these  requests,  I  desire  to  state  to  you 
what  is  negligence,  in  words  you  will  readily 
understand.  Negligence  is  the  want  of  due 
care.     That  expresses  it  in  a  few  words. 

"The  plaintiff  requests  me  to  charge  you  as 
follows:  'Negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  ordi- 
narily have  done  under  the  circumstances  of 
the  situation,  or  doing  what  such  a  person, 
under  existing  circumstances,  would  not  have 
done,  the  essence  of  the  fault  being  either  io 
the  omission  or  corami^on.'  That  I  charge 
you  as  law.  '2d.  If  the  jury  believe  that  the 
defendant  company  was  notified  by  telephone 
from  Mr.  Street's  office  that  there  was  trouble 
with  its  wires,  and  failed  to  take  immediate 
steps  to  investigate  such  trouble  and  rectify 
the  same,  if  trouble  existed,  and  if  a  suffi- 
cient time  between  the  notice  to  the  defend- 
ant of  the  trouble  to  its  wires  and  the  acci- 
dent to  the  plaintiff,  for  its  investigation 
and  attention,  had  elapsed,  and  thereafter,, 
by  reason  of  the  failure  of  the  defendant  to 
attend  to  iu  said  wires,  such  wire  or  wires,, 
charged  with  electricity,  hung  suspended  over 
the  scene  of  the  accident,  so  as  to  become  dan- 
gerous to  passengers  on  the  street,  then  the  de- 
fendant would  be  guilty  of  negligence.'  I 
charge  you  that  which,  in  plain  words,  is  that 
if  the  company  was  notified  that  its  wires  were 
down,  and  did  not  take  steps,  in  a  reasonable 
length  of  lime,  to  repair  them,  it  would  be 
guilty  of  negligence,  if  an  accident  occurred, 
in  not  repairing  its  wires*  in  a  reasonable 
length  of  time.  '  3d.  The  degree  of  care  which 
the  law  requires  in  order  to  guard  against  in- 
jury to  others  varies  greatly  according  to  the 
circumstances  of  the  ease,  and  if  the  jury  be- 
lieves that  electricity  was  the  power  used  by 
the  defendant  in  its  business,  and  is  a  highly 


lese  is  it  sbown  that  such  examination  on  the  part  of 
the  company  was  wantingr.''  Tbis  case  is  directly 
in  conflict  with  the  others  above  cited  on  this  sub- 
ject, and  Is  clearly  a^rainst  the  weight  of  authority 
on  this  particular  point. 

c.  lAabUUu  of  party  brfoking  them. 

By  the  plainest  application  of  the  general  doc- 
trines of  law  as  to  negligence,  a  party  who  breaks 
an  electric  wire  causing  it  to  drop  into  the  street 
where  it  injures  other  persons  must  be  held  liable 
for  the  damages  thus  caused,  if  he  was  guilty  of 
negligtjnce  either  in  breaking  the  wire  or  in  failing 
to  remove  it  or  guard  against  injuries  by  it  after  it 
was  broken.  In  two  cases  such  liability  has  been 
sustained  against  a  defendant  who  broke  the  wires 
but  did  not  own  them. 
L.  R.  A. 


Thus,  the  breaking  of  attelephone  wire  by  a  trol> 
ley  pole  which  flew  up  and|struck  it  as  by  accident 
It  got  off  the  trolley  wire,  and  leaving  it  down* 
where  it  fell  across  a  trolley  wire  until  a  bor«e 
stepped  upon  it  and  was  killed,  was  found  by  the 
Jury  to  be  due  to  negligence  of  the  electric  raUway 
company,  and  its  liability  was  not  prevented  by  the 
fact  that  the  city  or  the  telephone  company  may 
have  been  negligent  in  leaving»the  telephone  wire 
suspended  in  the  manner  it  was,  and  that  the  rail- 
way company  had  no  right  to  remove  It.  Kanka- 
kee Electric  R.  Co.  v.  Whittemore,  45  III.  App.  484. 

So,  where  a  trolley  polepslipped  off  the  trolley 
wire,  flew  up  and  broke  a  suspension  wire  so  that 
it  fell  across  a  trolley  wire  and  was  charged  with 
electricity  by  contact  with  it,  only  three  or  four 
minutes  t>eforeit  was  stepped^on  by  a  horse,  which 
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dangerous  agency  to  life,  unless  exercised  with 
constant  and  extreme  care,  then,  to  such  ex- 
tent, a  high  degree  of  care,  in  its  supervision, 
management,  and  use,  is  required  of  defend- 
ant, and  a  failure  on  its  part  to  exercise  such 
high  degree  of  care  would  he  negligence.' 
That,  I  charge  you,  is  a  good  proposition  of 
law.  '4th.  If  the  jury  believe  that  the  defend- 
ant was  negligent,  according  to  the  definitions 
given  above,  and  that  in  consequence  of  such 
negligence  the  plaintiff  accidentally  came  in 
contact  with  wires  charged  with  electricity, 
operated  and  controlled  by  defendant,  and 
was  injured  thereby,  then  the  plaintiff  would 
be  entitled  to  recover.'  That  I  charge  you  to 
be  the  law.  The  5th  and  6th  requests  I  refuse 
to  charge  as  having  no  application  to  this  case. 
*  7th.  When  one  is  placed  by  the  negligence  of 
another  in  a  situation  of  peril,  his  attempt  to 
escape  danger,  even  by  doing  an  act  which  is 
in  itself  dangerous,  and  from  which  injury  re- 
sults, is  not  contributory  negligence,  such  as 
will  prevent  him  from  recovering.*  That  I 
charge  you  as  law.  If  a  man  is  in  danger,  and  in 
order  to  avoid  that  danger,  bona  fide,  does 
something  which  is  dangerous,  that  would  not 
be  considered,  in  law,  contributory  negligence. 
No  issue  involving  the  8th  proposition  is  made 
in  the  pleadings  nor  in  the  evidence,  and  is 
hence  refused.  *  10th.  If  the  jury  find  that  the 
defendant  is  liable,  then  they  should  slve  the 
plaintiff  such  damages  as  he  has  proved  in  this 
case,  not  exceeding  $20,000;  and,  in  estimating 
such  damages,  they  must  take  into  considera- 
tion the  permanent  injury  to  the  plaintiff,  the 
shock  to  his  system,  his  pain  and  anguish,  and 
a  fair  recompense  for  loss  of  what  he  might 
otherwise  have  earned,  and  has  been  deprived 
of  the  capacity  for  earning  by  the  wrongful 
act  of  the  defendant.'  That,  I  charge  you,  is 
to  be  the  rule  in  estimating  damages,  if  you 
find  that  the  defendant  was  negligent,  and  the 
plaintiff  did  not  contribute  to  his  mjury.  You 
may  give  him  a  reasonable  amount  of  compen- 
sation for  his  pain  and  anguish,  and  you  may 
take  into  consideration  what  he  might  have 
earned,  and  has  been  deprived  of  earning  by 
reason  of  the  accident,  in  estimating  your  dam- 
ages. '11th.  An  injury^  is  said  to  be  caused 
by  an  act  of  God  when  it  results  immediately 
from  a  natural  cause,  without  the  intervention 
of  man,  and  could  not  have  been  prevented  by 
the  exercise  of  prudence,  diligence,  and  care 
by  the  party  charged  with  liability  by  reason 
of  his  negligence  in  permitting  said  injury  to 
occur;  and  a  defendant  so  charged  with  liabil- 


ity, if  he  invokes  the  act  of  Qod  as  a  defense, 
has  the  burden  of  proof  upon  him  to  show,  not 
only  that  the  act  of  God  was  the  cause,  but 
that  it  was  the  entire  cause,  of  the  injury,  be- 
cause it  is  only  when  the  act  of  Qod  is  the  en- 
tire cause  of  the  injury,  and  said  injury  could 
not  have  been  prevented  by  the  exercise  of 
prudence,  diligence,  and  care  by  the  defend- 
ant, that  the  said  defendant  can  be  shielded.' 
I  charge  you  that,  as  I  have  already  explained 
to  you.  For  instance,  the  law  would  require 
the  company  to  guard  against  ordinary  wind- 
storms when  it  erects  an  electric  wire  in  a  pub- 
lic thoroughfare. 

**  The  defendant  requests  me  to  charge  you 
certain  propositions  of  law,  and  it  may  appear 
to  you  paradoxical  that  I  charge  the  law  on 
both  sides.  I  put  to  you  a  hypothetical  case. 
If  you  find  a  certain  state  of  facts  to  exist, 
then  the  law  which  I  give  you  follows  from 
those  facts.  The  defendant's  requests  are  as 
follows:  *  1st.  The  law  does  not  require  im- 
possibilities of  any  person,  natural  or  artificial, 
nor  does  it  require  that  the  defendant  should 
have  ready  for  service  at  every  moment,  and 
at  every  point  of  exposure,  an  adequate  force 
to  overcome  a  sudden  fracture  of  wire,  or  any 
other  like  casualty,  in  the  shortest  possible 
time.  AH  that  it  can  be  required  to  do  in  this 
connection  is  to  maintain  an  efficient  system  of 
oversight,  and  to  be  prepared  with  competent 
and  sufficient  force,  ready  to  furnish,  within  a 
reasonable  time,  a  proper  remedy  for  all  such 
casualties,  defects,  and  accidents  as,  from  ex- 
perience, there  was  any  reasonable  ground  to 
anticipate  mi^ht  occur.'  That  I  charge  you  to 
be  law.  "2d.  I  refuse  this  request  for  reasons 
assigned  upon  the  margin.  ["Refused  for  the 
reason  that  there  is  no  legal  obligation  on 
plaintiff  to  show  notice  to  defendant  that  the 
wire  was  down."]  3d.  Upon  that  request  I 
charge  you  as  follows:  *That  the  defendant 
was  entitled  to  a  reasonable  time,  after  the  fall 
of  the  wire,  to  repair  it,  or  to  remove  it  out  of 
the  way  of  persons  using  the  street;  and  if  the 
jury  find  that  the  injury  to  the  plaintiff  oc- 
curred before  the  expiration  of  such  reasonable 
time,  then  the  plaintiff  is  not  entitled  to  recover 
anything  in  this  action.'  If  they  removed  or 
repaired  the  wire  in  a  reasonable  time,  and 
were  not  negligent  in  allowing  it  to  lie  ufK>n 
the  streets,  then  they  would  not  be  liable,  be- 
cause want  of  due  care  would  not  be  estab- 
lished. *4th.  If  the  jury  find  that  between 
the  time  when  the  defendant  received  notice 
of  the  breaking  of  the  wire,  and  the  time  at 


was  killed  in  consequenoe,  and  the  street  car  con- 
ductor was  not  aware  of  the  accident  until  a  by- 
stander told  him  ttiat  his  trolley  pcle  was  off  the 
wire,  when  he  replaced  It  and  moved  on  without 
examininff  to  see  whether  any  damages  had  been 
done  by  it,  it  was  held  that  the  street  railway  com- 
pany was  liable  for  the  damaires.  Larson  v.  Cen- 
tral K.  Co.  56  111.  App.  283. 

d.  Negligent  delay  in  removing  or  repairing  t/iem. 

It  is  clear  that  althougrh  the  maintenance  of  lines 
is  wholly  in  the  care  of  the  electric  company  own- 
ing  it,  yet  its  supervision  cannot  be  constant  on  all 
parts  of  the  line,  and  that  while  most  fallen  or  sag- 
ging  wires  show  that  the  construction  or  repair  of 
the  line  was  not  properly  cared  for  by  the  com- 
pany, yet  in  some  cases,  as  where  wires  are 
81  L.  R.  A. 


loosened  or  thrown  down  by  high  storms,  or  other 
natural  causes,  the  company  is  not  to  blame  for  its 
mere  falling  or  sagging,  but  only  for  allowing  it  to 
remain  in  the  highways  an  unreasonable  time  af- 
terwards. Therefore  the  presumption  of  negli- 
gence raised  by  a  fallen  or  sagging  wire  may  be 
rebutted  by  showing  that  the  falling  was  not  caused 
by  any  faulty  construction  or  lack  of  repair,  and 
also  that  the  falling  or  sagging  took  place  so  brief 
a  time  before  the  accident  that  the  company  could 
not  with  reasonable  diligence,  have  discovered  the 
imperfection. 

The  failure  of  an  electric  light  company  to  take 
proper  steps  to  receive  information  concerning  the 
condition  of  its  wires  as  well  as  its  failure  to  repair 
them  within  a  reasonable  time  after  receiving  no- 
tice of  their  bad  condition  was  held  to  be  negli- 
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which  the  plaintiff  came  in  contact  therewith, 
there  was  not  reasonable  time  in  which  the  de- 
fendant could  have  repaired  the  wire,  or  could 
have  removed  it  out  of  the  way  of  persons 
usin^  the  streets,  then  their  verdict  must  be  in 
favor  of  the  defendant.'  That  I  charge  you 
to  be  the  law.  5th.  I  have  refused  this  prop- 
osition for  reasons  assigned.  [*' Refused  for 
the  reason  that  the  evidence  showed  that  the 
defendant  did  not  know,  nor  had  any  means 
of  knowing,  that  the  wire  was  charged  with 
electricity.  It  was  not  the  contact  with  the 
wire  that  caused  the  injury,  but  the  electricity, 
which  was  a  hidden  force."]  '6lh.  If  the  jury 
find  that  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff  in  any  degree  contributed  to 
The  injury,  then  the  plaintiff  cannot  recover  in 
this  action.'  That  I  charge  you  to  be  the  law. 
'  7th.  If  the  jury  find  that  the  wire  was  broken 
by  some  object,  such  as  a  slate  or  tile,  hurled 
upon  it  by  a  storm,  the  wire  being  in  good 
condition,  the  break  would  be  attributable  to 
the  act  of  God.'  I  charge  you  that  it  would 
be  the  duty  of  the  defendant  to  use  precaution- 
ary measures  not  to  allow  the  wire  to  remain 
on  the  streets  after  it  was  broken;  and  if  it  re- 
mained there  longer  than  a  reasonable  time, 
and  could  have  been  removed  sooner,  by  a  due 
exercise  of  care,  then  that  was  negligence,  and 
the  defendant  would  be  responsible.  If  you 
find  for  the  plaintiff,  you  will  say,  *  We  find 
for  the  plaintiff '  so  many  dollars  and  cents; 
writing  it  out  in  words.  If  you  find  for  the 
defendant,  simply  say,  *  We  find  for  the  de- 
fendant,' and  sign  your  name  as  foreman." 

The  words  written  on  the  margin  of  defend- 
ant's 2d  and  5th  requests  to  charge  were  not 
repeated  by  the  judge  to  the  jury  on  tie  trial 
of  the  case. 

3fe8»rs.  Ficken  A  Hughes  for  appellant. 

Messrs.  Buist  &  Buist,  for  respondent; 

Detached  portions  of  the  charge  will  not  be 
considered  apart  from  their  context. 

BauHkett  v.  Keitt,  22  S.  C.  187;  Hume  v. 
Providence  Washington  Ins,  Co,  23  S.  C.  204; 
State  V.  Welsh,  29  8.  C.  4;  James  v.  Mickey,  26 
S.  C.  270;  State  v.  Turner,  29  S.  C.  35;  State 
V.  Murrell  33  S.  C.  83;  State  v.  Banister,  35 
S.  C.  291;  State  Y,  Williams,  Id.  345;  Wallace 
V.  Columbia  d  G,  R.  Co,  37  S.  C.  343;  Pricey, 
Richnvand  d  D.  R,  Co.  38  8.  C.  201;  Whaley 
V.  Bartlett,  42  8.  C.  454;  Alabama  O,  S,  R, 
Go.  V.  O'Brien,  69  Fed.  Rep.  223. 

It  was  incumbent  upon  defendant  to  use  a 
very  high  degree  of  care  in  its  supervision, 
management,  and  use. 

Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 


469,  23  L.  ed.  361;  Haynes  v.  Raleigh  Oas  Co. 
114  N.  C.  203,  26  L.  R.  A.  810;  Ray,  Negli- 
gence of  Imposed  Duties,  p.  53. 

It  was  the  duty  of  the  company  to  construct 
its  wires  so  as  to  resist  ordinary  storms. 

Thompson,  Electricity,  §  80. 

There  was  no  legal  obligation  on  plaintiff  to 
show  notice  to  the  defendant  that  the  wire  was 
down. 

Thompson,  Electricity,  §  78;  Pennsylrania 
Teleph.  Co.  v.  Varnau  (Pa.)  15  Atl.  624; 
Branch  v.  Port  Royal  dt  W.  C,  R,  Co.  85  8.  C. 
405;  Price  v.  Richmond  <fe  D,  R.  Co.  38  S.  C. 
201;  Whaley  v.  Bartlett,  supra;  Tucker  v. 
UniUd  States,  151  U.  8.  164,  38  L.  ed.  112. 

It  was  proper  in  the  presiding  judge  to  leave 
out  the  words  *'being  informed  of"  in  the  third 
request  to  charge,  as  there  was  no  legal  obli- 
gation on  plaintiff  to  show  notice  to  the  de- 
fendant that  the  wire  was  down. 

Thompson,  Electricity,  §  78;  District  of 
Columbia  v.  Woodbury,  136  U.  S.  463,  34  L. 
ed.  477;    WhaXey  v.  BartUtt,  supra. 

There  must  be  some  evidence  in  the  case  of 
contributory  negligence  on  the  part  of  the 
plaintiff  for  the  defendant  to  be  entitled  to  the 
benefit  of  a  charge  on  that  point. 

Carter  v.  Columbia  &  G.  R,  Co.  19  S.  C.  29, 
45  Am.  Rep.  754;  Crouch  v.  Charleston  <fc  5. 
R.  Co.  21  8.  C.  497;  Kaminitsky  v.  Northeast- 
ern R,  Co.  25  8.  C.  53. 

When  one  is  placed  by  the  negligence  of  an- 
other in  a  situation  of  peril,  his  attempt  to 
escape  danger,  even  by  doing  an  act  which  is 
in  itself  dangerous,  and,  from  which  injury  re- 
sults, is  not  contributory  negligence  such  as 
will  prevent  him  from  recovering. 

Cook  V.  Parhain,  24  Ala.  34;  Karr  v.  Parks, 
40  Cal.  188;  Wesley  CHty  Coal  Co,  v.  HealerM 
III.  126;  Chicago  d;  A.  R.  Co,  v.  Becker,  76  HI. 
25;  Linnehan  v.  Sampson,  126  Mass.  506.  30 
Am.  Rep.  692;  Pennsylvania  R.  Co.  v.  Wer- 
ner, 89  Pa.  59;  Wilso7i  v.  Northern  P.  R.  Co. 
26  Minn.  278;  Voak  v.  Northern  C.  R.  Co.  75 
N.  Y.  320;  Stokes  v.  Saltanstall,  38  U.  8.  13 
Pet.  181,  10  L.  ed.  115;  Pennsylvania  Teleph. 
Co,  V.  Varnau,  supra. 

Gary,  J.,  delivered  the  opinion  of  the  court: 
The  appellant  is  a  corporation  engaged  in 
generating  and  furnishing  electricity  in  the 
city  of  Charleston,  8.  C,  for  the  purpose  of  il- 
lumination and  motive  power.  On  the  16th  of 
December,  1893,  during  the  prevalence  of  a 
violent  windstorm,  one  of  the  electric  wires  of 
the  defendant,  fully  charged  with  electricity, 
broke,  and  the  two  severed  ends  rested  on  the 
ground  in  one  of  the  thoroughfares  of  the  city. 


gence  In  MitchbiiL  v.  Charleston  Light  &  P.  Co., 
p.  577. 

A  similar  question  as  to  delay  in  removing:  dan- 
gerous wires  which  have  fallen  arises  in  respect  to 
the  duty  of  a  company  which  does  not  own  them, 
but  which  owns  other  wires  across  which  they  have 
fallen;  as  to  these,  see  the  cases  referred  to 
infra,  V. 

The  question  whether  or  not  an  electric  ligrht 
company  should  have  discovered  and  removed  a 
broken  electric  light  wire  before  an  accident  at  six 
o^clock  in  the  morning  after  the  wire  had  been 
broken  by  a  storm  during  the  night  was  held,  in 
Cook  V.  Wilmington  City  Blectric  Co.  9  Houst. 
(Del.)  906,  to  be  one  of  the  questions  for  the  jury  to 
determine. 
31  L.  R.  A. 


Where  an  electric  wire  was  broken  during  a  very 
severe  storm  about  midnight,  which  threw  down 
the  lines  of  the  company  in  many  places  and  fright- 
ened the  employees  of  the  company  in  the  power 
station  by  its  effect  on  the  machinery,  it  was  held 
that  it  was  a  question  for  the  jury  to  say  whether 
an  accident  which  happened  about  0  o^clock  in  the 
morning  of  the  same  day,cau8ed  by  one  of  the  fallen 
wires,  was  or  was  not  so  immediately  consequent 
upon  the  time  of  falling  that  the  company  could 
not,  by  the  exercise  of  reasonable  diligence,  have 
prevented  the  accident.  Texarkana  Gas  &  E.  L.  Co. 
V.  Orr,  SO  Ark.  215. 

The  evidence  showed  in  this  case  that  the  em- 
ployees at  the  power-house  had  made  tests  which 
showed  a  ground  along  the  lines  somewhere,  and 
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The  defeDdant's  testimony  tended  to  show  that 
the  wire  broke  about  2  o'clock,  while  the  testi- 
mony of  the  plaintiff  tended  to  show  that  it 
broke  at  an  earlier  hour  in  the  day,  and  that 
between  12  and  1  o'clock  on  the  day  of  the  ac- 
cident the  defendant  was  notified  that  there 
was  some  trouble  with  its  wires,  and  that  they 
were  dangerous.  At  about  8  o'clock  p.  m.  the 
plaintiff,  while  passing  through  this  thorough- 
fare, was  injured  by  the  fallen  wire.  He  was 
instantly  shocked,  upon  coming  in  contact 
with  it,  and  fell  to  the  earth  unconscious.  For 
some  lime  thereafter  he  was  confined  to  his 
bed,  during  which  period  he  suffered  greatly. 
His  hand  was  badly  burned,  and  he  lost  the 
use  of  two  fingers.  This  action  was  instituted 
to  recover  damages  for  such  injuries.  The 
plaintiff  charged  negligence  on  the  part  of  the 
defendant,  in  that  it  permitted  its  wires  charged 
with  electricity  to  hang  suspended  over  a 
thoroughfare  o't  the  city,  so  as  to  become  dan- 
gerous to  passers  on  the  street,  and  that  the 
plaintiff,  a  passenger,  in  consequence  thereof, 
was  seriously  injured  by  the  said  wire  charged 
with  electricity,  and  was  damaged  to  the  ex- 
tent of  $20,000.  The  defendant  joined  issue 
on  these  allegations,  and  set  up  the  defense  of 
contributory  negligence  on  the  part  of  the 
plaintiff;  afso,  set  up  the  further  defense  that 
the  injury  resulted  from  the  act  of  God.  The 
jury  found  a  verdict  in  favor  of  the  plaintiff 
for  $10,000.  The  defendant  moved  for  a  new 
trial  before  his  honor,  Judge  Gary,  who  granted 
an  order  for  a  new  trial  unless  the  plaintiff 
would  remit  $2,500  of  the  verdict,  which  the 
plaintiff  did.  The  charge  of  the  presiding 
judge  will  be  set  out  in  the  report  of  the  case. 
Tne  appellant's  Ist  exception  is  as  follows: 
"(1)  That  the  presiding  judge  erred  in  charg- 
ing the  jury  as  follows:  *  If  a  cyclone  that 
could  not  be  anticipated  or  reasonably  foreseen 
was  the  cause  of  that  wire  falling,  and  the 
company  was  not  neglij^ent  in  allowing  it  to 
remain  there  for  an  unreasonable  length  of 
time,  then,  under  those  circumstances,  it  would 
not  be  liable.' "  It  is  not  contended  that  the 
detached  portion  of  the  charge,  in  itself,  states 
an  erroneous  principle  of  law,  but  that  it  is 
misleading,  inasmuch  as  the  jury  might  have 
infened  that  if  a  cyclone  which  might  have 
been  anticipated,  or  reasonably  foreseen,  was 
the  cause  of  the  wire  falling,  and  the  company 
was  not  negligent  in  allowing  it  to  remain 
there  for  an  unreasonable  length  of  time,  still, 
under  those  circumstances,  it  would  be  liable. 
The  appellant  also  contends  '*  that  the  presid- 


ing judge,  in  confining  his  declaration  to  the 
ef&ct  of  the  class  of  storms  commonly  desig- 
nated as  'cyclone,'  rejected  the  proposition  that 
any  other  class  of  storm,  or  that  a  storm  of  not 
quite  the  same  degree  of  violence  as  a  cyclone, 
would  operate  to  relieve  the  defendant  from 
liability,  were  it  in  other  respects  free  from 
negligence."  Under  the  numerous  decisions 
of  this  court  the  principle  is  well  established 
that  the  charge  of  the  circuit  judge  to  the 
jury  must  be  considered  as  a  whole.  When 
an  exception  is  taken  to  a  certain  portion  of 
the  presiding  judge's  charge  to  the  jury,  it 
is  the  duty  of  this  court,  in  considering  the 
exception,  to  look  to  the  entire  charge,  to  as- 
certain whether  or  not  the  detached  portion 
of  the  charge  correctly  states  the  views  of 
the  law  which  the  presiding  judge  intended 
to  convey  to  the  jury.  In  his  charge  to  the 
jury  touching  this  question,  his  honor  said: 
*'The  question  for  you  is.  Were  these  wires 
erected  so  as  to  anticipate  any  ordinary  oc- 
currence in  the  weather?  Was  it  the  act  of 
God,  or  was  it  the  careless  or  loose  manner  in 
which  the  wires  were  erected,  which  caused 
this  wire  to  break?  If  it  were  the  act  of  God, 
— that  is,  such  an  act  as  a  business  man  of 
ordinary  forethought  and  prudence  could  not 
anticipate,— then  the  company  would  not  be 
liable,  under  those  circumstances.  But,  on 
the  other  hand,  the  company  is  charged  with 
so  placing  their  wires,  and  so  keeping  them  in 
repair,  as  to  withstand  the  ordinary  weather, — 
rain,  heat,  cold,  and  wind.  It  is  alleged  on  the 
part  of  the  company  that  the  wire  was  broken 
in  consequence  of  a  severe  storm.  Was  it  an 
ordinary  windy  day,  such  as  is  liable  to  occur 
at  that  time  of  the  year,  or  was  ii  one  that 
could  not  be  anticipated?  The  law  does  not 
require  impossibilities.  If  a  cyclone  that  could 
not  be  anticipated,  or  reasonably  foreseen,  was 
the  cause  of  that  wire  falling,  and  the  company 
was  not  negligent  in  allowing  it  to  remain 
there  for  an  unreasonable  time,  then  under 
those  circumstances,  it  would  not  be  liable. 
But  if  the  accident  was  one  due  to  the  wires 
being  improperly  erected,  or  improperly  main- 
tained in  repair,  or,  having  been  properly 
erected,  were  broken,  and  allowed  to  remain 
on  the  streets  an  unusually  long  time,  then,  if 
the  injury  to  the  plaintiff  occurred  under  those 
circumstances,  the  company  would  be  liable  to 
compensate  him  in  damages.  These  are  the 
general  observations  that  I  desire  to  call  to  your 
attention  before  passing  upon  the  points  of 
law   I  have  been  requested  to  charge  you." 


had  not  followed  up  these  tests  by  examioatlon  of 
the  lines  to  find  where  the  grround  was  during  the 
four  hours  which  elapsed  between  their  flndinir  out 
about  the  ground  and  the  happening  of  the  acci- 
dent. 

e.    Municipal  liability. 

The  liability  of  a  municipality  for  the  unsafe 
condition  of  its  streets  because  of  dang-erous  elec- 
tric wires  which  have  fallen  into  them  seems  to  be 
governed  by  the  same  principles  that  govern  its 
liability  for  the  unsafe  condition  of  a  street  on  ac- 
count of  other  wires  or  obstructions  of  any  kind, 
except  when  the  municipality  is  itself  the  owner  of 
the  dangerous  wires. 

In  Bourget  v.  Cambridge,  166  Mass.  393,  16  L.  R. 
A.  606,  a  city  was  held  liable  to  a  traveler  who  was 
injured  by  an  electric  shock  from  a  loose  telephone 
31  L.  R.  A. 


wire  hanging  in  a  street  so  low  as  to  endanger 
travelers.  The  opinion  says  nothing  about  the 
ownership  of  the  wire,  and  It  may  be  presumed 
that  the  city  did  not  own  it. 

Likewise,  in  Graham  v.  Boston,  156  Mass.  75,  the 
city  was  held  liable  for  injuries  to  children  by  an 
electric  shock  from  a  wire  hanging  in  a  street,  and 
nothing  is  said  al)out  the  ownership  of  the  wire, 
but  the  case  turns  chiefly  on  the  right  of  the  chil- 
dren injured  to  be  regarded  as  travelers.  It  is 
held  that  although  they  were  playing  tag  as  they 
went  along,  returning  to  their  homes  from  a  place 
at  a  considerable  distance  therefrom,  they  had  the 
rights  of  travelers,  especially  as  the  one  first  touch- 
ing the  wire  was  walking  straight  ahead  when  he 
came  in  contact  with  it  and  the  others  received 
shocks  in  attempting  to  assist  him. 
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When  tbat  portion  of  the  charge  set  out  in  the 
exception  is  considered  in  connection  with  the 
entire  char^  on  the  question,  we  see  no  ground 
for  sustaining  the  objection  to  it  tbat  it  might 
have  misled  the  jury.  We  come  next  to  a 
consideration  of  the  appellant's  second  objec- 
tion to  the  language  of  the  presiding  judge 
contained  in  the  1st  exception.  The  presiding 
judge  used  the  word  "cyclone."  in  his  charge 
to  the  jury,  because  the  witnesses  had  testified 
that  the  day  when  the  injury  as  sustained  was 
cyclonic.  The  charge  was  therefore  based 
upon  the  testimony  and  applicable  to  this  case. 
When  the  charge  was  considered  in  its  entirety, 
we  do  not  see  how  it  can  be  construed  as 
announcing  the  proposition  of  law  that,  if  the 
defendant  was  free  from  negligence,  it  would 
still  be  liable,  if  the  falling  of  a  wire  was  caused 
by  a  class  of  storm  other  than  a  cyclone,  or  by 
a  storm  of  not  quite  the  same  degree  of  violence 
as  a  cyclone.    The  Ist  exception  is  overruled. 

The  2d  exception  is  as  follows:  "(2)  That 
the  presiding  judge  erred  in  refusing  to  charge 
the  defendant's  second  request  to  charge,  viz., 
that  *lf  the  jury  find  that  the  wire  in  question 
was  broken  by  a  storm,  or  from  some  cause 
beyond  the  control  of  the  defendant,  then  no 
blame  can  attach  to  the  defendant  from  the 
fact  that  the  wire  fell,  and  remained  lying  on 
the  ground  in  a  public  thoroughfare,  unless  it 
was  allowed  to  remain  there,  after  notice,  for 
an  unreasonable  length  of  time;  that  is,  for  a 
period  of  time  longer  than  would  furnish  a 
reasonable  opportunity  for  the  removal  of  the 
wire.'"  The  words  "after  notice"  rendered 
the  proposition  of  law  therein  stated  unsound, 
for  the  reason  that  the  negligence  of  the  defend- 
ant might  have  consisted  in  its  failure  to  know 
the  facts  connected  with  the  breaking  of  the 
wire.  In  other  words,  the  defendant  might 
have  been  negligently  ignorant.  District  of 
Columbia  v.  Woodbury,  180  U.  S.  463,  84  L. 
ed.  477;  Branch  v.  Port  Royal  <fe  W.  C.  B.  Co. 
35  S.  C.  405.  It  was  not  the  duty  of  the  circuit 
judge  to  strike  out  that  part  of  the  request  to 
charge  which  rendered  it  defective,  and  then 
charge  so  much  thereof  as  embodied  a  sound 
proposition  of  law.  Gunter'  v.  GraniterHle 
Mfg.  Co.  15  S.  S.  448,  and  numerous  other 
cases  in  this  state.  The  second  exception  is 
overruled. 

The  3d  exception  is  as  follows:  "(3)  That 
the  presiding  judge  erred  in  refusing  to  charge, 
and  in  striking  out  from  the  defendant's  3d  re- 
quest to  charge,  the  words  'being  informed  of,* 
where  they  occur  in  said  request,  immediately 


following  the  words  *a  reasonable  time  after.' " 
The  3d  request  to  charge  is  as  follows:  "That 
the  defendant  was  entitled  to  a  reasonable  time 
after  [^being  informed  of]  the  fall  of  the  wire, 
in  which  to  repair  it,  or  to  remove  it  out  of  the 
way  of  persons  using  the  streets:  and,  if  the 
jury  find  that  the  injury  to  the  plaintiff 
occurred  before  the  expiration  of  such  reason- 
able ,  time,  then  the  plaintiff  is  not  entitled  to 
recover  anything  in  this  action."  This  excep- 
tion cannot  be  sustained.  The  jury  might 
have  found  that  the  injury  to  the  plaintiff 
occurred  before  the  expiration  of  a  reasonable 
time  after  the  defendant  was  informed  of  the 
fall  of  the  wire;  yet  this  would  not  necessarily 
have  precluded  the  plaintiff  from  recovering 
damages,  because  the  negligence  of  the  defend- 
ant might  have  consisted  in  failing  to  take  prop- 
er steps  to  receive  the  information  concerning 
the  condition  of  its  wires.  Under  this  request 
to  charge,  if  the  defendant  was  not  informed 
of  the  wire  until  a  week  or  a  month  thereafter, 
it  would  still  have  been  entitled  to  a  reasonable 
time  to  remove  the  obstruction,  after  such 
notice,  although  it  might  have  been  negligently 
ignorant.  The  defendant  was  bound  to  exer- 
cise due  diligence  to  receive  information  as  to 
the  condition  of  its  wires,  and  its  failure  to  use 
proper  diligence  in  this  respect  would  consti- 
tute negligence.  The  3d  exception  is  over- 
ruled. 

The  4th  exception  is  as  follows:  *'(4)  That 
the  presiding  judge  erred  in  refusing  to  charge 
the  defendant's  5th  request  to  charge,  tiz. .  tbat 
*if  the  jury  find  that  the  plaintiff  was  injured 
by  coming  in  contact  with  defendant's  wire, 
and  that  by  the  exercise  of  ordinary  care  he 
could  have  avoided  such  contact,  then  the 
plaintiff  is  not  entitled  to  recover  anything  in 
this  action.' "  It  would  have  been  error  on  the 
part  of  the  circuit  judge  to  refuse  this  request, 
were  it  not  for  the  fact  that  he,  in  substance, 
charged  the  proposition  of  law  therein  con- 
tained in  another  part  of  this  charge  to  the  jury, 
to  wit.  in  charging  the  defendants  6th  request 
to  charge,  which  is  as  follows:  "If  the  jury 
find  that  a  want  df  ordinary  care  on  the  part 
of  the  plaintiff  in  any  degree  contributed  to  the 
injury,  then  the  plaintiff  cannot  recover  in  this 
action."  Whether  or  not  the  plaintiff  had 
knowledge  that  the  wire  was  filled  with  elec- 
tricity, was  a  fact  to  be  considered  by  the  jury 
in  determining  the  question  of  negligence  on 
the  part  of  the  plaintiff  in  coming  in  contact 
with  the  wire,  but  the  failure  to  make  mention 
of  the  electricity  in  the  request  to  charge  did 


V.    Failxire  to  guard  wires  from  faUing  wires  of 
other  owners. 

There  is  little  room  for  dispute  that  the  owner  of 
a  wire  ie  liable  for  an  injury  caused  by  itsbreakinir 
and  falling  Into  the  street.  If  the  owner  was  negrli- 
geut  in  respect  to  its  maintenance;  but  the  liability 
of  the  owner  of  other  wires  bearing  a  htjrh  current 
of  electricity  aoroes  which  euch  broken  wire  falls 
and  becomes  charjrcd  with  a  dangrerouB  current  is 
more  debatable.  This  question  seems  to  turn  on 
the  further  question  whether  or  not  the  owner  of 
such  unbroken  wires  was  gruilty  of  negligence  in 
failing  to  prevent  other  wires  from  coming  in  con- 
tact with  them.  In  several  cases  this  has  been 
held  to  be  negligence,  and  the  railroad  company 
held  liable  for  an  accident  caused  by  broken  tele- 
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phone  or  telegraph  wires  falling  across  the  un- 
broken wires  of  the  railway  company.  A  strong 
illustration  of  this  is  Crrr  Elkctbic  Street  R.  Co. 
V.  CONBRT,  p.  670. 

Tn  that  case  a  broken  telephone  wire  had  for 
two  days  been  hanging  suspended,  and  for  some 
days  before  that  after  it  was  broken  had  been  tied 
to  a  post,  and  an  electric  railroad  company,  on  the 
verdict  of  a  jury,  was  held  negligent  and  liable  for 
the  injury,  where  a  boy  was  injured  by  the  tele- 
phone wire,which  conveyed  electricity  to  him  from 
the  trolley  wire. 

Tf  a  telephone  wire  broken  down  by  storm  is  Bi- 
lowcKl  by  an  electric  railway  company  to  remain 
across  its  trolley  wire  charged  with  a  dangerous 
current  therefrom  after  it  should  have  discovered 
and  removed  it,  it  will  be  liable  for  the  accident  if 
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not  render  the  proposition  of  law  therein  stated 
unsound.  For  the  reason  that  this  request  was 
substantially  presented  to  the  jury,  the  4th 
■exception  is  overruled. 

The  5th  exception  is  as  follows:  "That  the 
presiding  judge  erred  in  commenting  upon  the 
plaintiff's  7th  request  to  charge,  and  explaining 
the  same,  as  follows:  *If  a  man  is  in  danger, 
and  in  order  to  avoid  that  danger,  bona  fide, 
does  something  which  is  dangerous,  that  would 
not  be  considered,  in  law,  contributory  negli- 
gence.'" These  words  are  to  be  construed  in 
<?onnection  with  the  7th  request  to  charge, 
which  is  as  follows:  "When  one  is  placed  oy 
the  negligence  of  another  in  a  situation  of 
terror,  his  attempt  to  escape  danger,  even  by 
doing  an  act  which  is  in  itself  dangerous,  and 
from  which  injury  results,  is  not  contributory 


negligence,  such  as  will  prevent  him  from  re- 
covering." It  will  be  ot^erved  that  the  excep- 
tion does  not  question  the  correctness  of  the 
law  as  charged  in  the  7th  request,  but  only 
complains  of  error  on  the  part  of  the  presiding 
judge  in  using  the  foregoing  words  after 
charging  said  request.  When  the  words  used 
by  the  circuit  judge  are  considered  in  connec- 
tion with  the  7th  request,  it  will  be  seen  that 
they  do  not  lay  down  a  different  proposition  of 
law  from  that  contained  in  said  request,  and 
that  they  are  simply  explanatory  of  said  re- 
quest. Even  if  considered  alone,  these  words 
do  not  state  an  erroneous  principle  of  law,  al- 
though, in  themselves,  they  are  not  as  compre- 
hensive as  might  have  been  desired. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 
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1.  Reasonable  care  and  caution  in  the 
use  of  an  electric  current  by  a  street  rail- 
way company  is  required  for  the  safety  of  the 
employees  of  an  electric  lig-ht  oompaoy  which  was 
engrafred  by  the  railway  company  to  move  electric 
lamps  during  the  operation  of  the  railway. 

2.  Ne^lig^ence  is  the  proximate  cause 
of  an  accident  only  when  under  ail  the  cir- 
cumstances the  accident  migbt  have  been  reason- 
ably foreseen  by  a  man  M  ordinary  intelligence 
and  prudence.  It  is  not  enoug-h  that  the  accident 
Is  the  natural  consequence  of  the  negligence. 

3.  The  coiling^  of  a  trolley  wire  over  a 
span  wire  pending  the  continuation  of 
the  line»  thereby  charging  the  span  wire  with 
electricity,  is  not  negligence  which  will  render 
the  street  railway  company  liable  to  an  experi- 
enced worl&man  familiar  with  such  wires  and 
their  insulation  who  is  injured  by  contact  with 
the  span  wire  while  standing  on  a  wooden  pole 
moving  electric  lamps,  where  the  span  wire  bad 
circuit  brealcs  to  prevent  its  charging  the  iron  post 
which  sustained  it.  and  injury  from  it  could  be 
sustained  only  by  one  who  completed  the  circuit 
between  it  and  the  iron  post  by  touching  them 
both  at  the  same  time. 

(March  27,1896.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Crosse  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  contact 
with  electric  wires  alleged  to  have  been  negli- 
gently left  unprotected  by  defendant.  TU- 
versed. 

Statement  by  Pinney,  J.: 

An  action  to  recover  damages  sustained  by 
the  plaintiff  by  reason  of  alleged  negligence  of 
the  defendant.  The  complaint  charges  that 
at  the  time  of  the  injury  the  plaintiff  was  an 
employee  of  the  Brush  Electric  Light  Com- 
pany, which  maintained,  at  the  northwest  cor- 
ner of  the  intersection  of  Main  and  Fourth 
streets,  in  La  Crosse,  a  wooden  pole,  to  sup- 
port one  end  of  a  wire  stretching  across  the  in- 
tersection of  the  streets  from  northwest  to  south- 
east, from  the  center  of  which  an  electric  street 
lamp  was  suspended,  and,  to  the  knowledge  of 
the  defendant,  the  employees  of  the  light  com- 
pany were  obliged  to  and  did  climb  said 
wooden  pole  to  attend  to  such  street  lamp;  that 
the  defendant  erected  an  iron  post  or  pole  close 
to  and  adjoining  such  wooden  pole,  and  to 
which  one  end  of  a  span  of  wire  was  attached, 
which  supported  its  trolley  wire  in  and  over 
the  center  of  Fourth  street,  and  such  span 
wire  was  so  near  to  the  wooden  pole  as  to  be 
dangerous  to  employees  of  the  light  company 
while  climbing  it,  unless  it  was  properly  in- 
sulated and  free  from  the  electric  current  in 


;a  horse  is  killed  by  stepping  upon  it.  Godfrey  v. 
5treator  R.  Co.  56  111.  App.  378. 

In  this  case  the  accident  happened  in  the  morn- 
ing about  half  past  eight  o^clock  when  there  bad 
been  a  heavy  storm  of  wind  and  sleet  the  night  be- 
fore. The  court  held  that  the  street  railway  com- 
pany knew,  or  should  have  known,  that  the  wire 
was  down  in  time  to  have  removed  it  and  pre- 
vented accidents,  and  that  in  an  action  against 
it  it  was  error  to  direct  a  verdict  for  the  defend- 
ant. 

Similar  to  the  above  case,  except  that  the  elec- 
tric railway  company  was  also  in  fault  for  break- 
ing the  wire  which  fell  across  its  trolley  wire  and 
caused  the  death  of  a  horse  which  stepped  upon  it, 
■are  the  cases  of  Larson  v.  Central  R.  Co.  56  IlL  App. 
583,  and  Kankakee  Eiectrtc  K.  Co.  v.  Whittemore,  45 
81  L.  R.  A. 


III.  App.  484,  which  are  more  fully  described,  Kupra, 

IV.  c. 

The  cases  are  not  altogether  harmonious  in  re- 
spect to  the  duty  of  the  owner  of  electric  wires  to 
place  guard  wires  above  them  to  guard  against 
the  falling  upon  them  of  other  wires  which  may 
conduct  a  dangerous  current  from  them  to  persons 
in  the  streets.  The  question  is  clearly  one  as  to 
negligence.  In  the  cases  above  the  negligence 
was,  in  part  at  least,  in  allowing  broken  telephone 
wires  or  other  wires  to  lie  across  a  trolley  wire 
when  the  fact  was  known  or  ought  to  have  been 
known.  But  several  cases  have  touched  upon  the 
duty  to  have  guard  wires  or  other  precautions  to 
keep  overhanging  telephone  or  other  wires  from 
striking  the  trolley  wire  if  they  fall  or  sag. 

The  duty  of  an  electric  railway  company  to  have 
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the  trolley;  that  the  defeodant  negligently  al- 
lowed said  span  wire  to  become  charged  with  a 
powerful  current  from  the  trolley  wire,  which 
It  supported,  and  the  plaintiff,  a  lineman  of  the 
light  company,  while  climbing  the  wooden 
pole, without  fault  on  his  part,  came  in  contact 
with  said  span  wire  and  said  iron  pole,  so  as  to 
form  a  circuit,  and  he  received  a  shock  which 
caused  him  to  fall  a  distance  of  about  20 
feet,  to  the  ground,  whereby  he  was  seriously 
injured;  that,  at  the  time,  said  light  company, 
by  its  agents  and  employees,  of  whom  the 
plaintiff  was  one,  was  engaged,  at  the  request 
of  the  defendant,  the  railway  company,  in 
removing  the  said  lamp  from  its  position. 
The  acts  of  negligence  relied  on  were:  (1)  The 
erection  of  said  iron  pole  in  such  close  prox- 
imity to  the  pole  of  the  light  company  as  to 
render  the  climbing  of  the  latter  dangerous, 
unless  the  defendant's  span  wire  was  properly 
insulated  from  the  trolley;  (2)  in  operating  a 
portion  of  its  railway  before  it  was  fully  com- 
pleted, with  the  span  wire  in  question  uninsu- 
lated, and  charged  with  a  heavy  current  that 
escaped  from  the  trolley  wire.  The  answer 
denied  the  negligence  charged,  and  averred 
that  the  defenoant,  at  the  time,  had  constructed 
and  maintained  its  posts,  trolley  wires,  and 
other  appliances  in  accordance  with  the  city 
ordinance;  that  at  the  time  the  light  company, 
by  the  plaintiff  as  its  employee  and  by  its  su- 
perintendent, was  engaged  in  carrying  out  a 
contract  between  it  and  the  defendant  for  the 
removal  of  its  wires,  lamps,  etc.,  where  they 
interfered  with  the  erection  of  the  defendant  s 
line,  and  that,  while  so  engaged,  the  plaintiff 
carelessly  came  in  contact  and  connection  with 
8a{d  span  wire  at  a  point  beyond  which  it  was 
insulated,  and  received  the  alleged  shock ; 
that  he  well  knew  the  point  at  which  the  span 
wire  was  insulated,  and  the  consequences  of 
making  a  connection  with  the  same,  and  that 
he  was  guilty  of  contributory  negligence.  The 
defendant  moyed  for  a  nonsuit,  at  the  close  of 
the  plaintiff's  case,  which  was  denied,  and  at 
the  close  of  the  evidence  requested  the  court 
to  direct  a  verdict  for  the  defendant,  which 
the  court  refused.  The  plaintiff  had  a  verdict 
and  judgment,  from  which  the  defendant  ap- 
pealed. 

The  evidence  was  that  the  trolley  wire  and 
span  wire  and  the  street  lamp  and  poles  were 
situated  as  stated  in  the  complaint, — the 
wooden  pole  of  the  light  company  being 
about  30  feet  high  and  10  feet  higher  than  the 
iron  pole,  and  had  a  return   wire  from  the 


lamp  to  the  pole  passing  down  it,  to  a  ratchet 
near  the  bottom,  so  that  the  lamp  could  be 
raised  and  lowered  to  renew  the  carbons  with- 
out climbing  the  pole,  but  to  remove  anything 
that  got  on  the  wires  they  would  have  to  climb 
the  pole;  and  at  many  street  intersections  in 
the  line  of  the  defendant's  trolley,  the  light 
company  maintained  street  lamps  in  a  similar 
way,  the  position  of  which  had  to  be  changed 
when  the  defendant  built  its  line,  but  at  the 
defendant's  cost.  Accordingly,  the  defendant 
entered  into  a  contract  with  the  light  company 
to  make  such  changes  or  removals,  and  it  en- 
tered upon-  the  work  thereof,  the  defendant 
not  interfering  with  or  taking  any  part  in  it. 
The  defendant  had  constructed  its  line  south 
on  Fourth  street  to  Main  street,  which  runs 
east  and  west,  and  it  was  intended  that  its  line 
should  turn  upon  Main  street  in  both  direc- 
tions. The  method  of  construction  was  that 
iron  poles  or  posts  were  erected  opposite  each 
other  on  both  sides  of  the  street  at  intervals. 
Wires  called  "span  wires,"  cross  the  street  at 
the  top  of  these  poles  and  support  the  main  or 
trolley  wire,  which  is  attached  to  them  by  a 
"bell  hanger^'  or  "bell  insulator,"  which,  when 
properly  constructed,  and  in  good  condition,, 
will  prevent  any  escape  of  the  trolley  current 
to  the  span  wire;  and,  as  an  additional  precau- 
tion, where  the  poles  are  iron,  as  in  this  case,, 
and  to  guard  against  any  possible  leakage  or 
defect  in  the  "bell  insulator,"  there  was  placed 
in  the  span  wire,  and  between  the  trolley  and 
each  iron  pole  or  post,  about  16  or  18  inches 
from  the  post,  a  "circuit  break,"  so  that  any 
current  that  escaped  from  the  bell  insulator 
would  be  arrested  and  would  not  reach  the 
iron  post.  The  evidence  was  that  these  appli- 
ances used  by  the  defendant  were  of  the  best 
kind,  and  in  good  order,  and  tended  to  show 
that  the  construction  and  management  of  the 
defendant's  line  was  under  the  control  of  a 
competent  electrical  engineer.  The  wooden 
pole  of  the  light  company,  in  question,  was 
crooked,  inclining  towards  the  east  and  south » 
and  its  base  was  7  or  8  inches  east,  and  a  little 
south,  of  the  defendant's  iron  pole  or  post. 
About  10  feet  from  the  ground,  by  reason  of 
the  crook  in  the  wooden  pole,  the  two  were  in 
contact,  and  by  reason  of  the  inclination  of 
the  wooden  pole  to  the  south  and  east,  there 
was  an  interval,  from  the  point  between  them, 
gradually  increasing  to  about  8  inches  at  the 
top  of  the  iron  j)ost,  and  opposite  the  span 
wire,— the  iron  post  being  west  and  a  little 
north  of  the  wooden   pole.     The  span  wire. 


iruard  wires  between  its  trolley  wire  and  a  tele- 
phone wire  which  it  knew  to  be  unsound  that 
huDg  above  the  trolley  wire  is  declared  In  United 
Electric  R.  Co.  v.  Shelton,  89  Tenn.  423,  but  in  this 
case  the  court  seems  to  base  the  duty  upon  the  fact 
that  the  telephone  wire  was  known  to  be  unsound 
and  liable  to  break  and  fall,  and  it  does  not  declare 
any  general  rule  as  to  the  duty  to  maintain  guard 
wires. 

This  case  was  followed  by  McKay  v.  Southern 
Bblj.  Telkph.  &  Telbo.  Co.  p.  580,  holding  both  tel- 
ephone company  and  trolley  company  jointly  liable 
for  negligence,  where  an  insecure  telephone  wire 
was  allowed  to  hang  over  a  trolley  wire  without  any 
guard  wires  between.  It  was  alleged  in  this  case 
that  the  mayor  had  made  a  lawfully  authorissed 
order  or  direction  requiring  the  trolley  company 
81L.  R.A. 


to  maintain  such  guard  wires  and  the  telephone 
company  attempted  to  escape  liability  by  claiming 
that  the  injury  was  caused  by  the  trolley  com- 
pany's failure  to  obey  this  order,  but  the  court 
held  that  such  negligence  on  the  part  of  the  trol- 
ley company  would  not  excuse  the  negligence  of 
the  telephone  company  and  that  both  companies 
were  liable. 

In  Block  v.  Milwaukee  Street  R.  Co.  89  Wis.  871, 
27  L.  R.  A.  305,  It  was  held  that  lack  of  guard  wires 
between  trolley  wires  and  telephone  wires  will 
render  a  trolley  company  liable  for  injury  to  a 
person  in  a  street  by  contact  with  a  broken  tele- 
phone wire  which  lies  across  the  trolley  wire,  pro- 
vided that  the  omission  of  the  guard  wires  was 
negligent  and  was  also  the  proximate  cause  of  the 
injury. 
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running  east  from  the  top  of  the  iron  post, 
passed  on  the  north  side  of  the  wooden  pole, 
and  about  3  or  4  inches  distant.  The  west 
end  of  the  circuit  break  in  the  span  wire  was 
7f  inches  to  the  east  of  the  wooden  pole,  and 
the  end  of  the  span  wire  east  of  the  circuit 
break  was  13f  inches  from  the  wooden  pole, 
and  the  pole  could  be  climbed  from  the  south 
or  east  side  without  coming  in  contact  with 
the  span  wire.  A  person  climbing  the  wooden 
pole  on  the  north  side  would  have  to  pass  over 
the  span  wire,  and  would  usually  come  in  con- 
tact with  it  in  some  way.  but  only  with  the 
portion  of  it  between  the  iron  post  and  the  cir- 
cuit break,  which  was  dead  or  uncharged; 
but,  in  case  of  defect  in  both  bell  insulator 
and  circuit  break,  should  it  be  charged  or 
*'live,"  the  person  coming  in  contact  with  it, 
while  adhering  to  the  nonconducting  wooden 
pole,  would  be  safe,  unless  he  at  the  same 
time  came  in  contact  with  the  iron  post.  The 
bell  insulator  and  circuit  break  were  in  good 
order,  and  the  span  wire  between  the  circuit 
break  and  the  iron  post  which  passed  on  the 
north  side  of  the  wooden  pole  was  **dead." 
When  the  defendant  company  had  reached 
the  point  in  question  with  the  construction  of 
its  line,  its  trolley  wire  was  attached  to  this 
span  wire  by  the  bell  insulator  over  the  center 
of  Fourth  street  and  on  the  north  side  of  Main 
street,  and  quite  a  length  of  the  trolley  wire, 
intended  to  be  used  m  curving  on  to  Main 
street  to  the  west,  remained  projecting  south 
of  the  span  wire,  and  was  coiled  up  as  far  back 
as  the  bell  insulator,  and  laid  aroimd  and  over 
the  bell  insulator,  and  upon  the  span  wire  and 
trolley  wire  to  the  north,  so  that,  while  the  de- 
fendant operated  its  line  so  far  as  constructed, 
as  it  did  continuously  from  August  8  to  August 
19,  when  the  accident  occurred,  this  span  wire 
became  and  was  charged  with  the  trolley  cur- 
rent up  towards  said  posts  or  poles  as  far  as 
the  circuit  break.  This  coil  of  the  trolley 
wire  was  bright  new  copper  J  inch  wire,  about 
4  feet  in  diameter,  projecting  2  feet  over  on 
the  span  wire  on  each  side,  not  more  than  22 
feet  from  the  poles  or  posts,  and  in  plain  sight, 
and  there  was  nothing  to  indicate  that  it  was 
insulated  from  the  span  wire  on  which  it 
rested.  A  person  climbing  the  wooden  pole  of 
the  light  company  could  be  injured  by  the 
current  in  the  span  wire  in  but  one  way, 
namely  by  touching  the  span  wire  east  of  the 
circuit  break,  and  at  the  same  time, touching 
the  iron  post  in  the  opposite  direction  to  the 
west,  so  as  to  form  a  circuit  with  his  body  be- 


tween the  iron  post  and  the  live  span  wire 
beyond  the  circuit  break.  After  the  defend- 
ant's wires  had  been  put  up  the  street  lamp  of 
the  light  company  could  not  be  lowered,  be- 
cause it  would  come  in  contact,  and  might 
cause  an  accident,  and  it  was  necessary  to  put 
the  light  away  from  the  defendant's  wires. 
At  the  time  of  the  accident,  McMillan,  the 
superintendent  of  the  light  company,  with 
nine  years'  experience  as  an  electrician,  and 
fully  acquainted  with  the  subject  of  insulation, 
with  the  plaintiff,  undertook  to  make  the  nec- 
essary change  in  removing  and  changing  the 
position  of  the  street  lamp.  The  plaintiff  had 
done  nearly  all  this  work  up  to  this  time.  He 
had  had  about  five  years'  experience  in  attend- 
ing to  lamps,  repairing,  setting  poles  and 
other  work,  and  had  worked  about  a  month 
in  changing  the  lamps  of  the  light  company. 
He  understood  the  method  of  construction  and 
insulation  of  the  defendant's  lines,  and  the 
subject  of  insulation  generally,  had  noticed 
both  bell  insulators  and  circuit  breaks,  and ' 
knew  how  they  were  attached  and  what  they 
were  for.  and  had  examined  the  manner  of  in- 
sulating the  defendant's  span  wires.  By  direc- 
tion of  McMillan  the  plaintiff  climbed  the 
wooden  pole  on  the  north  side,  over  and  above 
the  span  wire  and  iron  post,  nearly  to  the  top 
of  the  wooden  post,  drew  the  lamp  in  from 
the  center  of  the  street,  and  let  it  down  to  Mc- 
Millan, and  came  down  the  pole  on  the  north 
side,  climbing  over  the  span  wire  again.  McMil- 
lan then  climbed  the  wooden  pole  on  the  east 
side,  passed  the  span  wire,  and  prepared  to 
hang  the  lamp  at  the  side  of  the  wooden  pole. 
Having  occasion  to  let  fall  a  piece  of  the  lamp 
wire  twisted  into  a  spiral  form  or  coil,  he 
dropped  it,  intending  to  let  it  go  down  on  the 
south  side  of  defendant's  span  wire;  but.  for 
want  of  careful  management,  it  caught  the 
span  wire  at  a  point  3i  or  4  feet  east  of 
the  wooden  post,  and  beyond  the  circuit  break, 
so  that  from  his  position  he  was  unable  to  get 
it  off.  He  therefore  directed  the  plaintiff  to 
climb  the  pole  again,  and  to  take  this  coil  off 
the  span  wire.  The  plaintiff  climbed  upon  the 
north  side  of  the  wooden  pole,  as  before,  until 
his  feet  were  about  17  feet  above  the  ground, 
and  his  head  was  higher  than  the  top  of  the 
iron  pole.  He  testified :  **I  stood  on  my  left 
spur,  reached  out,  lifted  this  wire  (an  insulated 
one)  off,  and  dropped  it  down,  and  came  back 
to  the  pole,  somewhere  near,  with  the  inten- 
tion of  getting  in  position,  and  I  got  caught. 
I  supposed  the  span  wire  was  a  dead  wire.     I 


But  whether  or  not  the  omission  of  gruard 
wir^  between  trolley  wires  and  telephone  wires  in 
a  street  i»  nefflifrent  is  held  in  this  case  to  be  a 
question  for  the  jury,  and  so  is  the  further  ques- 
tion wlietber  or  not  the  want  of  the  guard  wires  is 
the  proximate  cause  of  a  shock  to  a  traveler  from 
contact  with  a  broken  telephone  wire  which  bad 
fallen  across  the  trolley  wire. 

But,  on  the  other  hand,  the  liability  of  an  elec- 
tric railway  company  for  the  kiUinor  of  horses 
which  stepped  upon  a  telephone  or  telegraph  wire 
which  had  broken  and  fallen  across  its  trolley  wire 
is  denied  In  Albany  v.  Watervllet  Tump.  &  R.  Co. 
76  Hun,  136,  although  the  wire  which  broke  was 
suspended  above  the  trolley  wire  without  any 
guard  wires  between.  The  court  held  that  it  did 
not  make  any  case  for  the  jury,  and  said:  ''I  find 
31  L.  R.  A. 


no  evidence  that  such  guard  wires  are  either  neces- 
sary or  usual  in  the  construction  of  single  trolley 
lines  for  propelling  street  cars."  It  was  held  that 
the  proximate  cause  of  the  injury  was  the  falling 
of  the  telegraph  or  telephone  wire,  and  that  for 
this  the  railroad  company  was  not  responsible. 

The  duty  of  an  electric  railway  company  to  use 
reasonable  care  and  prudence  to  adopt  all  ordi- 
nary and  usual  appUances  and  methods  to  prevent 
contact  between  its  trolley  and  feed  wires  and  the 
wires  of  a  telephone  company  stretched  along  or 
across  the  same  highway  is  enforced  in  Central 
Pennsylvania  Teleph.  &  8.  Co.  v.  Wilkes-Barre  & 
W.  8.  R.  Co.  11  Pa.  Co.  Ct.  417,  by  an  in  juncUon 
against  operating  the  railway  until  necessary  pre- 
cautions in  this  regard  bad  been  taken.  Tt  being 
conceded  by  the  railway  company  that  actual  con- 
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don't  know  how  I  made  the  connection  by  I 
which  the  current  went  through  me.  I  did  not 
put  my  other  hand  on  the  wire.  There  was  a 
burn  across  three  fingers  on  the  back  of  the 
right  hand.  The  left  arm  or  wrist  was  burned 
on  the  inner  portion.  I  bad  not  noticed  the 
coil  of  trolley  wire  that  lay  coiled,  in  part 
upon  the  span  wire  and  in  part  upon  the  trol- 
ley. I  did  not  see  it  at  all.  I  don't  remember 
that  I  had  ever  been  at  this  place  while  the 
the  defendant  was  operating  its  line."  Both 
the  plaintiff  and  McMillan  knew  that  the 
trolley  was  in  operation,  and  cars  had  been 
runnmp:  to  that  point  for  eight  days.  The 
plaintiff  testified  that  'if  I  had  seen  this  coil 
of  trolley  wire  lying  upon  the  span  wire  at 
that  point,  I  probably  would  have  known  and 
understood  that  the  current  of  electricity 
would  have  been  conveyed  to  the  span  wire  up 
to  the  circuit  break;  but  I  don't  know.  .  .  . 
In  order  to  form  a  circuit  my  bare  person  had 
to  come  in  contact  both  with  the  iron  post  and 
.the  span  wire.  Was  wearing  woolen  clothes. 
Woolen  clothes  against  the  iron  post  would  not 
form  a  circuit,  if  it  was  dry.  Clothing  was 
dry,  and  the  iron  post  too.  That  he  lifted 
the  wire  off  the  span  wire  with  his  left  hand, 
having,  at  the  time,  his  right  arm  around 
the  wooden  pole.  That  he  did  not  then  take 
hold  of  the  span  wire  or  touch  it  with  bis  left 
hand.  '*I  got  mv  left  hand  back  somewhere 
near  the  pole.  Can't  tell  you  whether  I  was 
leaning  against  the  span  wire.  Don't  remem- 
ber whether  I  touched  the  span  wire  or  not." 

Messrs.  Losey  &  Woodward  and  E.  C. 
Hig^bee,  for  appellant: 

In  order  to  render  a  negligent  act  the  proxi- 
mate cause  of  an  injury  ii  must  appear  "that 
the  injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and 
that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances." 

Miltraukee  &  St.  P.  R.  Co.  v.  Kfllogg,  94  U.  S. 
475,  24  L.  ed.  259;  Wood  v.  Chicaffo,  M.  d  St. 
P.  Ii,  Co.  51  Wis.  196;  Jackwn  v.  Wisconsin 
TeUph.  Co.  88  Wis.  250,  26  L.  R.  A.  101;  Lav^ 
beck  V.  Grand  Rapids  db  I.  R.  Co.  (Mich.)  64 
N.  W.  479. 

Messrs.  Fruit  A  Brindley*  for  respondent: 

It  is  not  necessary  that  injury  in  the  precise 
form  in  which  it  in  fact  resulted  should  have 


been  foreseen.  It  is  enough  that  it  now  ap- 
pears to  have  been  a  natural  and  probable  con- 
sequence. 

miY,  Winsor,  118  Mass.  251;  Ray.  Negli- 
gence of  Imposed  Duties,  p.  610. 

Appellant  owed  the  exercise  of  reasonable 
care  to  the  employees  of  the  Brush  Electric 
Light  Company.  , 

Heaun  v.  Pender.  L.  R.  11  Q.  B.  Div.  503; 
Atkinsons.  Qoodrich  Transp.  Co.  60  W\8.  141, 
50  Am.  Rep.  852;  Martin  v.  North  Star  Iron 
Works,  SI  Minn.  407;  Pastene  v.  Adams,  49 
Cal.  87;  Johnson  v.  Northwestern  Teleph.  Exch. 
Co.  48  Minn.  438;  Burroirs  v.  March  Gas  db  C. 
Co.L.R.6  Exch.  67;  Lane  v.  Atlantic  Works, 
111  Mass.  186;  Stetler  v.  Chicago  d  N.  W,  R. 
Co.  46  Wis.  497. 

If  the  Brush  Electric  Light  Company  was 
negligent  and  such  negligence  was  caused  by 
the  act  of  McMillan,  its  employee,  plaintiff 
would  still  be  entitled  to  recover  if  the  negli- 
gence of  the  street  railway  company  ,was  the 
proximate  cause  of  his  injury. 

Chicago.  St.  P.  d  K.  C.  R.  Co.  v.  Chatnbers, 
68  Fed.  Rep.  148.  15  C.  C.  A.  827. 

The  defendant's  negligence  was  the  proxi- 
mate cause  *of  the  injury  and  was  properly 
submitted  to  the  jury. 

Giraudi  v.  Electric  Imp.  Co.  107  Cal.  120,  28 
L.  R.  A.  596;  lUingsicorth  v.  Boston  Electric 
Light  Co.  161  Mass.  588, 25  L.  R.  A.  552;  Jackson 
V.  Wisconsin  Teleph.  Co.  88  Wis.  248, 26  L.  R.  A. 
101;  Ahern  v.  Oregon  TeUph.  d  Teleg.  Co.  24  Or. 
22  L.  R.  A.  685;  Sturgis  v.  Koti?itz,  165  Pa.  276, 
858,  27  L.  R.  A.  890;  Pnie  v.  New  Fork, 
P.  d  B.  R.  Co.  18  R.  I.  860;  Louisiana  Mut. 
Ins.  Co.  V.  Tmed,  74  U.  S.  7  Wall.  52,  19  L, 
ed.  67. 

The  question  of  the  contributory  negligence 
of  the  plaintiff  was,  under  all  the  authorities, 
a  question  of  fact  for  the  jury  which  they  have 
passed  upon. 

Illingstcorth  v.  Boston  Electric  Light  Co. 
stipra;  Clements  v.  Louisiana  Electric  Light 
Co.  44  La.  Ann.  692,  \6  L.  R.  A.  43;  U^ 
V.  We»t  End  Street  R.  Co.  160  Mass.  851;  Block 
V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27  L. 
R.  A.  365;  Southmstern  Teleg.  d  Teleph.  Co. 
V.  Robinson,  50  Fed.  Rep.  810, 16  L.  R  A  545, 
2  U.  8.  App.  205;  Bourget  v.  Cambridge,  156 
Mass.  391,  16  L.  R.  A.  605;  Augusta  R.  Co.  v. 
Andrews,  89  Ga.  658. 


tact  could  in  most  instanoee  be  prevented  by  guard 
wires,  the  injunction  was  continued  until  the  guard 
wires  were  put  up.  At  the  same  time  the  court 
held  that  if  the  danger  of  contact  between  the 
wires  could  be  obviated  by  insulation  of  the  tele- 
phone wires  or  by  stretching  them  on  higher  poles, 
and  could  not  be  obviated  by  the  exercise  or  rea- 
sonable care  and  prudence  in  constructing  the  rail- 
way, the  telephone  company  would  have  the  duty 
to  change  the  construction  of  its  line,  although  it 
was  first  in  the  occupancy  oi  the  street.  The  rela- 
tive rights  of  telephone  comjianies  and  electric 
railway  companies  in  a  highway  are  not  considered 
in  this  note,  but  are  left  for  future  annotation. 

VL  Concurrent  HabaUy. 

It  is  clear  that  there  may  exist  a  concurrent  lia- 
bility of  different  owners  of  electric  wires  for  an 
injury  caused  by  their  contact  to  a  person  who 
touches  one  of  them,  provided  both  have  been 
guilty  of  negligence  toward  the  person  injured. 
81  L.  R  A. 


As  to  the  owner  of  the  wire  which  is  not  touched 
by  the  person  injured,  but  from  which  the  elec- 
tricity is  conveyed  by  another  wire  which  has 
fallen  upon  it,  the  question  la  substantially  that  in- 
volved in  the  preceding  division.  That  liability  in 
such  a  case  may  exist  seems  clear.  The  questloD 
is  as  to  negligence  in  each  particular  case.  In 
several  oases  the  existence  of  such  negligence  has 
been  found,  and  both  held  liable  for  the  acci- 
dent. 

Thus,  in  City  Electric  Sthbkt  R.  Co.  v. 
CoNEBY,  p.  570,  the  Jury  found  the  owners  of 
both  wires  guilty  of  negligence— the  owner  of  a 
telephone  wire  in  permitting  that  to  fall  and  re- 
main down,  and  the  owner  of  a  trolley  wire  in  al- 
lowing the  telephone  wire  to  become  charged  with 
electricity  by  contact  with  the  trolley  wire.  The 
court  says:  **If  this  he  true,  the  injury  was  the  re- 
sult of  the  concurring  negligence  of  the  two  par- 
ties, and  would  not  have  occurred  in  the  abeenoe 
of  either.    In  that  case  the  negligence  of  the  two 
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Pinney*  J.,  delivered  the  opinioQ  of  the 
court: 

1.  The  plaintiff  was  engap^ed  as  a  servant 
of  the  light  company,  and  using  its  poles  and 
appliances  under  the  direction  of  its  superin- 
tendent, performing  an  engagement  that  com- 
pany had  entered  into  with  the  defendant 
company  to  change  the  location  and  method 
of  hanging  the  electric  street  lamps  so  that 
their  use  and  management  would  not  inter- 
fere With  or  embarrass  the  use  and  opera- 
tion of  the  defendant's  electric  railway,  for 
a  consideration  to  be  paid  by  the  defend- 
ant. Under  the  circumstances,  the  defend- 
ant was  bound  to  the  exercise  of  reasonable 
care  and  caution  in  the  management  and 
control  of  its  railway,  and  of  the  electric  cur- 
rent which  was  its  motive  power,  so  as  not  to 
injure  the  employees  of  the  light  company 
while  engaged  in  such  work.  It  was  bound  to 
avoid  acts  the  natural  and  probable  conse- 
quences of  which  might  be  to  inflect  injury  on 
persons  thus  employed,  and,  if  it  omitted  such 
precautions  as  were  reasonably  necessary,  un- 
der the  circumstances,  it  would  be  liable  for 
such  damages  as  any  one  thus  engaged  might 
suffer,  being  the  proximate  result  of  such 
neglect  of  duty.  The  rule  was  stated  by  Brett, 
M.  R.,  in  Heaven  v.  Pender,  L.  R.  11  Q.  B. 
Biv.  503,  509.  "that,  whenever  one  person  is 
by  circumstances  placed  in  such  a  position  with 
regard  to  another  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that  if  he  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to  those  cir- 
cumstances he  would  cause  danger  of  iniury 
to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."  This  principle  was  referred  to 
in  Zi'eman  v.  Kieckhefer  Elevator  Mfg.  Co.  90 
Wis.  503,  in  Bnght  v.  Barneti  d  R.  Co.  88  Wis. 
307,  21  L.  R.  A.  524.  and  in  Thomas  v.  Win- 
cheiter,  6  N.  Y.  397,  57  Am.  Dec.  455.  In 
Heaven  v.  Pender,  supra.  Cotton  and  Bowen, 
JJ.,  declined  to  approve  the  view  expressed  by 
the  master  of  the  rolls  to  its  broadest  extent. 
But,  in  the  subsequent  case  of  Thrvssell  v. 
Handyside,  L;  R.  20  Q.  B.  Div.  359,  363.  the 
view  of  Brett,  M.  R.,  was  expressly  approved; 
Hawkins.  J.,  saying:  *'that  where  a  man  is 
employed  to  do  certain  work,  and  knows  that 
the  work  which  he  is  doing  is  dangerous  to 


others,  and  that  accidents  are  likely  to  happen, 
and  knows  that  other  persons  are  lawfully  en- 
gaged in  other  work,  and  are  under  an  obliga- 
tion to  perform  such  work,  the  person  engaged 
in  the  dangerous  work  is  subject  to  the  duty  of 
using  reasonable  care,  and  taking  precautions 
to  prevent  accidents  arising  from  the  work  in 
which  he  is  engaged." 

2.  As  was  saia  by  Newman,  J.,  in  Block  v. 
MUwaukee  Street  R.  Co.  89  Wis.  378,  27  L.  R. 
A.  365:  "The  negligence  is  not  the  proximate 
cause  of  the  accident  unless,  under  all  the  cir- 
cumstances, the  accident  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  intel- 
ligence and  prudence.  It  is  not  enough  to 
prove  that  the  accident  is  the  natural  conse- 
quence of  the  negligence.  It  must  also  have 
been  the  probable  consequence."  Atkinson  v. 
Goodrich  Iransp.  Co.  60  Wis.  141, 163,  50  Am. 
Rep.  852;  Bartons.  Pepin  County  Agri.  Soc.  83 
Wis.  19:  McGowan  v.  Chicago  dt  N.  W.  R.  Co. 
(Wis.)  64  N.  W.  891.  A  mere  failure  to  ward 
against  a  result  which  could  not  have  been 
reasonably  expected  is  not  actionable  negli- 
gence. Whether  the  negligence  of  the  defend- 
ant was  the  proximate  cause  of  the  injury,  so 
that  it  and  the  result  stand  in  the  relation 
of  cause  and  effect,  is  a  question  for  the 
jury,  where  the  evidence  is  not  clear,  or  the 
proper  inference  from  undisputed  evidence  is 
in  doubt.  It  is  not,  however,  necessary  that  in- 
jury, in  the  precise  form  in  which  it  in  fact 
resulted  should  have  been  foreseen.  It  is 
enough  that  it  now  appears  to  have  been  a  nat- 
ural and  probable  consequence.  Lane  v.  At- 
lantic Works,  111  Mass.  136;  Hill  v.  Winsor, 
118  Mass.  258,  259.  The  evidence  on  this  sub- 
ject is  not  conflicting,  and  the  real  question  is 
as  to  the  inferences  which  may  be  fairly  drawn 
from  the  evidence,  and  whether  they  are  in 
doubt.  It  appears  that  the  defendant  had 
substantially  complied  with  the  statute  (Laws 
1889,  chap.  375,  §  1).  and  by  bell  insulators 
and  circuit  breaks  bad  provided  by  suitable  in- 
sulation against  injury  to  persons  or  property 
by  reason  of  the  leakage  or  escape  of  the  cur- 
rent of  electricity  from  the  trolley  wire.  The 
trolley  wire  and  the  span  wires  were  sustained 
at  an  elevation  of  about  20  feet  in  the  air.  The 
bell  insulators  were  to  prevent  the  escape  of 
the  electric  current  from  the  trolley  wire,  and 
the  circuit  breaks  to  prevent4he  span  wires,  if 


was  the  proximate  cause  of  the  same,  and  both  par- 
ties are  liable.** 

Without  any  discusBion  of  the  concurrent  lia- 
bUity,  both  teleflrrapb  company  and  electric  rail- 
way company  wae  held  liable  for  the  damaflree  in 
case  of  such  an  accident  from  a  brokeo  telephone 
wire  falling  across  a  trolley  wire,  in  Western  U. 
TEiiEG.  ('o.  V.  State,  Nelson,  p.  5735. 

So,  both  companies  were  held  liable  for  the  dam- 
af^es  when  a  horse  was  killed  by  contact  with  a 
telephone  wire  which  had  fallen  across  the  trolley 
wire  of  an  electric  railway  company  in  the  street 
when  there  was  no  gruard  wire  over  the  trolley  wire 
while  the  telephone  wire  was  suspended  above  it 
and  bad  become  much  impaired.  United  Electric 
R.  Co.  V.  Shelton,  89  Tenn.  423.  The  court  said: 
"While  it  was  the  primary  duty  of  the  telephone 
company  to  see  that  its  wires  were  in  a  reasonably 
safe  and  sound  condition,  and  protected  against 
the  contingency  of  falling,  it  was  also  the  duty  of 
the  electric  company  to  see  that  its  trolley  wire 
81  L.  R.  A. 


was  in  like  manner  protected  from  such  contin- 
gency. .  .  .  Both  companies  knew  of  the  unpro- 
tected trolley  wire,  and  the  consequences  of  a  con- 
tact of  the  wires  of  the  one  with  those  of  the  other. 
Both  knew  of  the  unsoundnef^s  likely  to  produce  a 
fall  of  the  one  upon  those  of  the  other.  Both  were 
bound  to  guard  affainst  such  likelihood,  and,  hav- 
ing failed  to  do  so,  are  liable.^* 

To  the  same  effect,  approving  this  case,  is 
McKay  v.  Southern  Bell  Teleph.  &  Telbg.  Co. 
p.  589. 

The  fact  that  a  telephone  company  or  the  city 
may  have  been  negligent  in  leaving  a  telephone 
wire  suspended  in  a  dangerous  manner  was  held  in 
Kankakee  Electric  R.  Co.  v.  Whittemore,  45  111. 
App.  484,  to  constitute  no  defense  to  an  electric 
railway  company  when  by  accident  a  trolley  flew 
up  against  it  and  broke  it,  and  It  was  left  where  it 
fell  across  the  trolley  wire  until  a  horse  stepped 
upon  it  and  was  killed. 

Somewhat  similar  to  these  cases,  although  dis- 
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they  should  become  charged  from  the  trolley, 
from  charging:  the  iron  posts  by  the  sidewalks. 
All  reasonable  and  proper  precautions  had  been 
taken,  it  must  be  conceded,  against  any  prob- 
able injury  to  persons  or  property  in  the  streets 
or  on  the  sidewalks  or  elsewhere,  except,  pos- 
sibly, to  those  whose  duty  it  was  to  repair  and 
give  suitable  attention  to  the  span  and  trolley 
wires  of  the  defendant,  and  the  wires  of  the 
light  company,  so  far  as  necessary  in  the  opera- 
tion of  the  respective  lines.  All  such  persons 
were  understood  to  be,  as  the  plaintiff  was, 
familiar  with  the  application  of  electricity  to 
such  uses,  and  with  the  theory  of  insulation, 
as  well  as  the  use  and  functions  of  the  bell  in- 
sulators and  circuit  breaks.  The  introduction 
and  use  of  circuit  breaks  must  be  regarded,  of 
itself,  to  the  apprehension  and  Judgment  of 
these  trained  and  experienced  operatives,  as  a 
signal  of  danger, — a  warning  that  any  given 
span  wire  may  be  charged  with  a  heavy  cur- 
rent from  the  trolley,  by  leakage  or  otherwise. 
They  cannot  come  near  a  span  wire  without 
being  thus  admonished,  and  of  the  general 
judgment  in  construction,  that  circuit  breaks 
are  necessary  to  secure  immunity  from  electric 
shocks,  and  to  prevent  the  iron  posts  from  be- 
ing charged  with  an  electric  current  down  to 
the  streets.  These  are  all  parts  of  the  lines 
with  which  they  are  familiar.  It  is  to  be  con- 
sidered that  they  understand  the  peril  and  the 
provided  protection  as  well.  The  plaintiff  was 
injured  because  the  span  wire  l>ecame  charged 
by  coiling,  over  it  and  the  trolley  wire,  a  por- 
tion of  the  latter,  designed  to  make  the  curve 
down  Main  street.  There  was  no  other  ap- 
parent method  of  disposing  of  it  for  the  time 
being,  and  no  reasonable  grounds  for  suppos- 
ing that  any  prudent  and  careful  operative 
would  have  failed  to  notice  it  under  the  cir- 
cumstances; and,  if  he  did  not.  the  circuit 
breaks  provided  protection  against  the  charged 
span  wire,  unless  he  came  in  contact  with  the 
span  wire  beyond  the  circuit  break  and  the  iron 
p!ost  at  the  same  time.  This  we  think  the  de- 
fendant had  no  reasonable  ground  to  suppose, 
in  the  present  instance,  that  the  plaintiff  would 
do.  The  defendant  had  been  operating  its 
railway  to  the  point  in  question  for  eight  days, 
beyond  which  it  had  not  been  completed,  and 
the  plaintiff  had  l^en  at  work  all  this  time  and 
for  some  time  previous,  along  the  line,  in 
changing  the  location  of  the  street  lamps  of  the 
light    company,  and  knew    that  the    trolley 


wire  had  been  kept  charged  to  operate  the  rail- 
way, and  the  defendant  must  have  understood 
that  he  was  familiar  with  these  facts,  as  well 
as  the  near  proximity  of  the  iron  and  woodeo 
poles,  and  the  space  between  the  iron  poles  and 
the  outer  end  of  the  current  break.  These 
were  obvious  facts,  and  not  to  be  mistaken  or 
misunderstood.  The  injury  could  occur  in 
only  one  way,  as  the  plaintiff  substantially 
tells  us,  namely,  by  his  bare  hand  coming  in 
contact  with  the  span  wire  beyond  the  ''circuit 
break,"  and  his  other  hand,  or  part  of  his  bare 
person,  coming  in  contact  in  the  same  instant 
with  the  iron  post,  so  as  to  pass  the  electric 
current  through  him.  Could  the  defendant 
have  reasonably  anticipated,  under  these  cir- 
cumstances, the  occurrence  of  an  accident  such 
as  this?  Ought  the  defendant  to  have  foreseen 
it,  in  the  light  of  attending  circumstances?  We 
think  not.  It  clearly  appears  that  the  use  of 
the  wooden  pole  in  climbing  up  or  coming 
down  was  not  dangerous,  nor  was  it  possible 
for  the  plaintiff,  while  climbing  or  clinging  to 
it,  to  have  received  a  shock  even  by  touching 
the  charged  span  wire,  unless  he  completed  the 
circuit,  at  the  same  instant,  by  touching  the 
iron  post  with  his  naked  hand  or  person.  The 
defendant  had  no  right  to  expect  that  an  in- 
experienced operative  would  have  climbed  to 
such  a  point,  much  less  that  an  experienced 
and  competent  one,  with  his  knowledge  of  the 
situation,  at  the  only  possible  point  of  danger 
with  the  warning  of  the  circuit  break  before 
him,  would  practically  eliminate  it  as  a  means 
of  safety,  and,  by  placing  his  body  substantial- 
ly in  its  place,  complete  the  electrical  circuit, 
so  that  the  current  would  necessarily  pass 
through  his  body.  It  was  not  expected  that 
he  would  have  occasion  to  touch  or  come  in 
contact  with  the  span  wire  beyond  the  circuit 
break,  or  the  iron  post,  for  any  purpose,  and 
certainly  not  so  as  to  complete  an  electrical 
circuit  with  his  body. 

We  think  the  case  of  Tllingsworth  v.  Boston 
Electric  Light  Co.  161  Mass.  583,  25  L.  R.  A. 
552,  where  the  right  of  use  was  given  to  the 
operatives  of  both  companies  in  common,  for 
that  and  other  reasons,  is  distinguishable.  We 
hold,  therefore,  that  the  evidence  did  not  make 
a  case  to  go  to  the  jury  to  show  that  the  negli- 
gence of  the  defendant  reTied  on  was  the  proxi- 
mate cause  of  the  plaintiff's  injury. 

Thejndgmentof  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


tioct  from  them,  is  the  decision  in  Roodhouse  v. 
Christian.  i68  lil.  137,  that  in  case  of  an  Injury  to  a 
person  thrown  against  a  telephone  wire  charged 
with  electricity  and  burned  io  consequence  of  a 
defective  sidewalk,  an  action  a^rainst  tbe  city  for 
damajfes  on  account  of  tbe  defective  sidewalk  was 
not  affected  by  a  prior  Judfrment  obtained  by 
plaintiff  atfainst  tbe  owner  of  the  wire,  where  this 
Is  not  shown  to  have  t^een  satisfied  and  there  is  no 
Joint  negligence  or  Joint  liability  alleged. 

VLT.  Wires  charged  by  lightning. 

Injury  caused  by  electricity  generated  by  a 
thunderstorm  in  a  telephone  wire,  which  was  neg- 
ligently allowed  to  hang  across  a  highway  so  low 
that  a  traveler  came  in  contact  with  it  in  the 
dark,  renders  the  telephone  company  liable,  as  the 
wire  furnished  the  means  by  which  the  dangerous 
force  was  communicated  and  the  injury  caused, 
31  L.  R.  A. 


although  it  was  a  new  force  or  power  which  In- 
tervened. This  new  force  or  power  would  have 
l)een  harmless  but  for  the  displaced  wire.  South- 
western Teleg.  &  Telepb.  Co.  v.  Kobinson.  60  Fed. 
Rep.  813, 16  L.  R.  A.  54ft,  2  U.  S.  App.  205. 

Somewhat  similar  to  this  case,  although  it  Is  not 
a  highway  case,  is  that  of  Jackson  v.  Wisconsin 
Telepb.  Co.  88  Wis.  243.  36  L.  R,  A.  101,  in  which  a 
telephone  company  which  had  left  an  unused  tele- 
phone wire  hanging  from  a  barn  to  a  county  fair 
building  about  825  feet  distant,  while  a  ground  wire 
In  tbe  latter  building  was  left  Intact,  although  the 
telephone  and  the  Insulated  wire  In  the  Interior  of 
the  building  had  been  taken  away,  was  held  liable 
for  the  burning  of  the  bam  by  lightning  conveyed 
to  it  by  this  wire  from  the  fair  ground.  In  this 
case  the  owner  of  the  barn  had  given  no  permis- 
sion to  attach  the  wire  to  it  and  did  not  know  that 
it  was  so  attached. 
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McKAY  &  ROCHE,  Appts., 

V. 

SOUTHERN  BELL  TELEPHONE  &  TELE- 
GRAPH COMPANY  et  al. 


(. 


.Ala.. 


1.  A  telephone  company  is  not  excused 
for  negflig^nce  in  the  maintenaDce  of  a  wire 
ineecurely  fastened  above  a  daofrerous  trolley 
wire  because  the  railroad  company  was  charge- 
able with  the  duty  of  malDtainio?  guard  wires 
between  the  electric  wires  and  failed  to  do  so. 

2.  An  electric  railway  company  main- 
tal«*»»g  a  trolley  wire  ctaarg^ed  with  a 
dang^erous  current  without  guard  wires  be- 
tween it  and  an  insecure  telephone  wire  over  it, 
and  negligently  permitting  the  telephone  wire  to 
remain  suspended  over  the  trolley  wire  after  it 
has  fallen  upon  it,  cannot  escape  liability  by 
showing  how  other  trolley  wires  are  erected  and 
maintained  by  prudent  and  well-managed  elec- 
tric railway  companies. 

3.  A  telephone  company  and  an  electric 
railway  company  are  Jointly  liable  for 
negligence  when  both  maintain  their  wires  with 
knowledge  of  the  danger  caused  by  the  want  of 
guard  wires  between  the  trolley  wire  and  a  tele- 
phone wire  Insecurely  su8i>ended  over  it,  and 
especially  when  they  permit  a  broken  telephone 
wire  to  remain  suspended  across  the  trolley  wire. 

4.  Direct  proof  that  defendants  charg^ed 
with  ne^lig^nce  in  respect  to  electric 
i¥ires  were  the  parties  who  maintained  them  is 
not  necessary  when  the  defendants,  although 
pleading  the  general  issue,  impliedly  admit  that 
fact  by  the  conduct  of  the  trial,  including  cross- 
examination  of  witnesses,  and  fail  to  suggest 
that  the  wires  were  maintained  by  any  other 
parties. 

(April  8, 1896.) 


PPEAL  by  plaintiflfs  from  a  judgment  of 
the  Circuit  Court  for  Mobile  County  in 


A 


favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  the  injury  of  plaintiffs' 
horses  by  defendants'  negligently  permitting 
live  electric  wires  to  bang  m  a  public  street. 
Beter^ed, 

The  facts  are  stated  in  the  opinion. 

Mr,  L.  H.  Faitht  for  appellants: 

The  pleas  do  not  traverse  the  allegations  of 
the  complaint  that  it  was  the  dutv  of  both  de- 
fendants respectively  to  so  guard  and  protect 
tbeir  respective  wires  as  not  to  allow  the  tele 
phone  wire  to  fall  on  the  trolley  wire,  but  they 
set  up  merely  that  it  was  the  duty  of  the  rail- 
road to  put  up  guards,  etc.,  which  duty  it 
failed  to  discbarge. 

1  Chitty,  PI.  pp.  252-254,  518;  Satage  v, 
Walshe,  26  Ala.  619. 

The  telephone  company  was  under  no  com- 
pulsion to  keep  its  weak,  frail  telephone  wire 
stretched  over  the  unguarded  trolley  wire  of 
the  railroad  company. 

Mayer  v.  Thompson- Hutchison  Bldg.  Go.  104 
Ala.  611,  28  L.  R.  A.  483. 

Even  if  the  telephone  company  bad  priority 
of  rigbl,  public  security  is  of  infinitely  more 
importance  than  the  question  as  to  which  com- 
pany ought  to  put  the  guard  between  the 
wires. 

Consolidated  Electric  Light  Co.  v.  Peoples 
Electric  Light  dbQ.Co.U  Ala.  372;  St.  Louis 
Bridge  Co.  v.  Miller,  138  111.  465;  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  228.  28  L.  ed. 
410;  Koelsch  v.  Philadelphia  Co.  152  Pa.  855, 
18  L.  R.  A.  759. 

Whether  or  not  the  use  of  guard  wires  or 
other  barriers  placed  between  the  telephone 
wire  and  the  trolley  wire  is  useful  ana  will 
keep  the  wires  from  coming  in  contact  is  not 
a  question  of  science  but  one  of  legal  or  moral 
obligation.— of  common  observation  upon 
which  the  lay  or  uneducated  mind  is  capable 
of  forming  a  judgment. 

Milwaukee  &  St.  P.  JR.  Co.  v.  Kellogg,  94  U. 


Vlll.  Contributory  neoligenct. 

The  question  of  the  contributory  negligence  of 
a  person  injured  by  an  electric  shock  from  a  wire 
in  a  highway  is  within  the  ordinary  rule  as  to  con- 
tributory negligence.  It  depends  upon  the  facts 
of  each  case  and  is  ordinarily  a  question  for  the 
jury. 

Thus,  the  direction  of  a  verdict  for  the  defendant 
in  an  action  for  injury  to  a  person  who  stooped 
down  and  attempted  to  pick  up  and  throw  out  of 
the  way  a  loose  telephone  wire  in  the  highway  was 
held  to  be  error  in  Bourget  v.  Cambridge,  156  Mass. 
806, 16  L.  R.  A.  606.  The  supreme  Judicial  court  in 
sustaining  the  exception  said:  **It  must  be  as- 
sumed that  the  Jury  might  have  found  that  the 
plaintiff  was  using  due  care,  unless  the  contrary 
appears  as  matter  of  law.**  This  case  decides  that 
the  question  is  for  the  jury«  and  the  other  cases  on 
the  subject  are  all  nearly  to  the  same  effect. 

Thus,  where  a  boy  going  along  the  street  about 
six  o*clock  in  the  morning  after  a  storm  which  had 
thrown  down  electric  wires  picked  up  a  dead  wire 
after  it  had  been  suggested  to  him  that  wires  were 
dangerous,  and  when  told  by  a  polioeman  to  throw 
it  down  started  to  do  so  but  **flipped**  it  Into  the 
air  so  that  it  struck  a  live  wire  t)ef ore  he  let  go  of 
It  and  thereby  transmitted  a  deadly  current  which 
killed  him,  the  court  held  that  the  question  of  his 
contributory  negligence  was  for  the  jury,  and  that 
^1  L.  R.  A. 


the  question  of  his  knowledge  or  ignorance  of  the 
position  and  condition  of  the  wires  was  an  element 
In  the  question  of  his  negligence.  Texarkana  Gas 
&  E.  L.  Co.  V.  Orr,  59  Ark.  215. 

But  where  a  boy  ten  years  old  took  hold  of  the 
guy  wire  of  an  electric  light  pole  which  was  on  the 
sidewalk,  it  was  held  that  It  was  not  contributory 
negligence  in  the  absence  of  anything  to  show  that 
it  was  charged  with  electricity,  although  in  fact  by 
contact  with  another  guy  wire  it  was  charged  with 
electricity  from  a  trolley  wire.  In  this  case  it  was 
said  that  the  Judge  should  have  told  the  Jury  that 
there  was  no  evidence  of  contributory  negligence. 
Haynes  v.  Raleigh  Gas  O).  114  N.  C.  208,  26  L.  B.  A. 
810. 

The  contributory  negligence  of  a  person  in- 
jured on  a  dark  and  drizzly  morning  as  he  was 
going  home  from  night  work  by  coming  in  contact 
as  he  walked  along  the  street  with  a  live  electric 
light  wire  which  had  been  thrown  down  by  a  storm 
during  the  night  was  held  to  be  a  question  for  the 
jury.  Cook  v.  Wilmington  City  Electric  Co.  9 
Houst.  (Del.)806. 

The  failure  of  the  driver  of  a  horse  to  see  a 
broken  telephone  wire  in  the  street,  on  which  the 
herse  steps  and  is  killed,  is  held  not  to  be  so  re- 
markable as  to  require  a  jury  to  find  him  negli- 
gent. Kankakee  Electric  R.  Co.  v.  Whittemore,  45 
liL  App.  484.  B.  A.  R. 
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S.  489.  24  L.  ed.   266;    Mayer  v.    Thompson' 
Hutchison  Bldg,  Co.  supra. 

The  question  whether  the  failure  to  put 
guards  between  the  trolley  wire  and  the  over- 
head wires  was  negligence  or  not,  ought  at 
least  to  have  been  left  to  the  jury. 

O'Brien  v.  Tatum,  84  Aia.  186;  United  Elec- 
tric R,  Co,  V.  Shelton,  89  Tenn.  423. 

Said  pleas,  while  professing  to  answer  the 
complaint,  wholly  fail  to  traverse  or  confess 
and  avoid  the  very  gist  of  the  complaint, 
namely,  knowledge  by  the  defendant  of  the 
likelihood  of  the  telephone  wire  falling  upon 
the  trolley  wire  and  the  probable  dani^er  that 
would  result  therefrom,  and  the  duty  of 
the  railroad  company  to  guard  against  such  ap- 
parent danger,  which  it  omitted  to  do. 

White  V.  Tarbrough,  16  Ala.  109;  Werth  v. 
Montgomery  Land  ik  I,  Cb.  89  Ala.  378;  Savape 
v.  Walshe,  26  Ala.  619;  Gibiton  v.  Marquis,  29 
Ala.  668. 

The  pleas  relying  upon  a  license  or  ordinance 
of  the  city  and  the  defendants'  charter  as  au- 
thority for  constructing  the  trolley  wires,  and 
averring  that  the  railroad  and  trolley  wires 
were  constructed  as  authorized  by  said  charter 
and  ordinance,  are  defective  in  not  setting  out 
so  much  of  the  charter  or  ordinance  as  may 
have  prescribed  how  the  railroad  and  trolley 
wires  should  be  constructed. 

Hardy  v.  Montgomery  Brattch  Bank,  15  Ala. 
722;  Kohn  v.  Haas,  95  Ala.  478;  Furhman  v. 
HuntsciOe,  64  Ala.  263. 

The  ordinance  granting  to  the  street  railroad 
company  the  privilege  of  using  electricity  as 
the  motive  power  to  nm  the  cars  provided  that 
it  should  put  up  guard  wires  at  all  points 
where  there  are  electric  lamps. 

In  an  action  for  injuries  to  the  person  or 
property  of  others  this  breach  of  duty  would 
he  evidence  of  negligence. 

Hayes  Y,.  Michigan  C.  E,  Co.  Ill  U.  S.  228, 
28  L.  ed.  410;  Northern  P.  R.  Co.  v.  Sullivan, 
53  Fed.  Rep.  219,  10  U.  8.  App.  473. 

Section  494  of  the  city  ordinance  provides 
that  these  electric,  telephone,  motor  wires,  etc., 
should  be  **so  constructed  and  placed  as  to  pre- 
vent the  electric  motor,  or  power,  and  tele- 
phone or  telegraph  lines  coming  in  direct  con- 
tact in  case  either  should  break  or  become 
detached  from  fixtures." 

This  ordinance  would  be  evidence  tending 
to  show  that  a  duty  was  imposed  by  positive 
law  upon  all  these  companies  using  wires  over 
the  streets,  to  so  construct  them  as  to  prevent 
them  coming  in  direct  contact  in  case  either 
should  break  or  become  detached  from  fixtures. 

Clements  v.  Lovisiana  Electric  Light  Co.  44 
La.  Ann.  692.  16  L.  R  A.  43;  Hapes  v.  Michi 
gan  C.  R.  Co.  ^vpra;  Louistille  d  N.  R.  Co. 
V.  Webb,  90  Ala.  185,  11  L.  R.  A.  674;  Elyton 
Land  Co.  v.  Mingea,  89  Ala.  521. 

The  plea  of  not  guilty  operates  as  a  denial 
only  of  the  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the 
facts  stated  in  the  inducement. 

1  Chitty.  PI.  pp.  489,  528;  1  Addison,  Torts, 
p.  88;  2  Addison,  Torts,  p.  1149;  Howland  v. 
Wallace,  81  Ala.  238;  LouisHlle  db  N.  R  Co. 
V.  Trammell,  98  Ala.  353;  later ner  v.  LiUlf, 
5  Ring.  N.  C.  678;  Lewis  y.  Alcock,  8  Meee.  & 
W.  188;  18  Am.  &  Eng.  Enc.  Law, jp.  587. 

Even  were  it  necessary  for  plaintiffs  to  show 
,R.  A, 


some  evidence  that  the  telephone  wire  was  the 
property  of  the  defendant  the  telephone  cona- 
pany,  was  not  the  fact  proved  or  admitted  on 
the  trial? 

Killebrew  v.  Carlisle,  97  Ala.  586;  Tolicerv. 
State,  94  Ala.  111. 

Facts  which  are  averred  in  a  complaint  need 
not  be  pleaded  in  defense,  or  if  set  up  in  a  plea, 
as  a  geneial  rule,  need  not  be  proved  by  the 
plaintiff. 

Dnndee  Mortg.  dt  T.  Invest.  Co.  v.  Nixon,  9^ 
Ala.  318;  Smith  v.  Kaufman.  100  Ala.  408. 

The  fact  that  the  telephone  wire  broke  and 
fell  upon  the  trolley  wire  and  conducted  the 
electricity  therefrom  to  the  ground  and  caused 
the  injury  complained  of,  was  evidence  of 
negligence. 

Rose  V.  Stephens  cfe  C.  Transp.  Co.  11  Fed. 
Rep.  489;  Western  Transp.  Co.  v.  Downtr,  78 
U.  S.  11  Wall.  129,  20  L.  ed.  160;  MvlUn  v. 
St.  John,  57  N.  Y.  567,  15  Am.  Rep.  530: 
South  db  North  Ala.  R  Co.  v.  McLendon,  68 
Ala.  275;  Haynes  v.  Raleigh  0ns  Co.  114  N. 
C.  203,  26  L.  R.  A.  810;  Arkansas  Teleph.  Co. 
V.  Ratteree,  57  Ark.  429;  Volkmar  v.  Manhat- 
tan R.  Co.  184  x\.  Y.  418;  Ahem  v.  Oregon 
Teleph.  &  Teleg.  Co.  24  Or.  293.  22  L.  R.  A. 
640;  Hogan  v.  Manhattan  R.  Co.  6  Misc.  295; 
Uggla  v.  West  End  Street  R.  Co.  160  Mass.  351; 
St.  Louis,  L  M.  db  S.  R.  Co  v.  H^kins,  54 
Ark.  209.  12  L.  R.  A.  189;  Tarry  v.  Ashton, 
L  R.  1  Q.  B.  Div.  314;  Gleeson  v.  Virginia 
MidUmdR.  Co.  140  U.  S.  442,  85  L.  ed.  462; 
Louisville  &  A.  R.  Co.  v.  Reese,  85  Ala.  502; 
Alabama  G.  S.  R.  Co.  v.  Moody,  92  Ala,  286. 

The  court  takes  judicial  notice  of  the 
fact  that  applied  electricity  as  used  by  street 
railroads,  electric  light  companies,  etc. ,  is  dan- 
gerous.— at  least  as  dangerous  as  steam  power. 

Consolidated  Electric  Light  Co.  v.  Peoples 
Electric  Light  dt  G.  Co.  M  Ala.  872. 

Mestrrs.  Gregory  L.  Smith,  H.  T.  Smiths 
and  Russell  &  Deshon  for  appellees. 

Head,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  joint  action  against  the  two  ap- 
pellees for  damages  to  property  alleged  to  have 
been  caused  by  their  neglit^ence.  The  contest 
seemed  to  have  been  largely  waged  by  and  be- 
tween the  two  defendants,  each  accusing  the 
other,  but  the  result  was  victory  to  both  over 
the  plaintiffs. 

The  complaint  shows  that  the  Mobile  Street 
Railroad  Company  operated  an  electric  street 
railway  along  Government  street,  in  Mobile, 
with  the  electric  motive  power  supplied  by 
means  of  an  overhead  trolley  wire,  such  as  ia 
generally  in  use,  which  wire  was  so  heavily 
charged  with  electricity  as  to  render  contact 
with  it  highly  dangerous  to  animal  life.  It  was 
suspended  from  poles,  over  the  middle  of  the 
street,  in  the  usual  way.  Government  crossed 
Lawrence  street.  The  telephone  company  had 
suspended  from  poles,  along  Lawrence, crossing 
Gk)vernment.  as  such  wires  are  usuallv  suspend- 
ed, a  wire  which  is  used  in  its  telephone  busi- 
ness. This  was  stretched  a  few  feet  over  and 
above  the  railway  trolley  wire  which  it  crossed. 
The  complaint  charges,  in  the  first  count,  that 
this  was  a  frail, weak  wire,  and  was  not  securely 
fastened  upon  its  poles,  and  was  liable  ta 
break  and  fall  upon  and  across  the  said  trolley 
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wire,  and  to  extend  down  to  the  ground,  heav- 
ily charged  with  electricity,  by  reason  of  its 
contact  with  the  trolley  wire,  and  thereby  be- 
come exceedingly  dangerous  to  the  lives  of  all 
persons  and  animals  passing  upon  and  along 
said  streets,  all  of  which  was  well  known  to 
both  defendants;  that  it  was  the  duty  of  the 
defendants,  respectively,  to  so  maintain,  guard, 
and  protect  their  said  respective  wires  as  not 
to  allow  the  telephone  wire,  if  it  should  break 
and  fall  to  the  ground,  to  come  in  contact  with 
the  trolley  wire,  and  become  charged  with 
electricity*  from  the  latter;  yet  it  is  averred  that 
at  the  time  of  the  injury  complained  of,  the 
defendants   failed    and   neglected   so   to  do, 
whereby  the  telephone  wire,  which  broke,  fell 
across  the  trolley  wire,   and  extended  to  the 
ground,  heavily  charged  with  electricity,  com- 
municated from    the  trolley  wire,  and  with 
which  plaintiffs'  two  horses,  while  being  driven 
along  Government  street  by  plaintiffs'  servant, 
came  in  contact,  producing  electric   shocks, 
which  killed  one  of  them,  and  seriously  in- 
jured the  other,  and  did  injury  to  |^e  harness. 
The  second  count  charges  the  negligence  of 
the  defendants  to  have  been  that  they  "wrong- 
fully and  negligently  suffered  said  telephone 
wire  to  fall  upon  and  across  said  trolley  wire, 
and  extend  therefrom  down  to  the  ground, 
heavily    charged  with  electricity,   from  said 
trolley  wire,  and  to  be  and  remain  in  that  con- 
dition."   The  third  count  charges    that  the 
negligence  consisted  "in  suffering  the  telephone 
wire  to  be  and  remain  lying  upon  and  across 
the  trolley  wire,  and  extending  down  there- 
from to,  upon,  and  across  Government  street, 
.     .     .    heavily  charged  with  electricity,  from 
the  said  trolley  wire."    There  were  demurrers 
to  these  several  counts,  which  were  overruled. 
The  defendants  filed  separate  pleas.     The  tele- 
phone company  pleaded,  first,   the  general  is- 
sue.  Its  second  plea,  as  subsequently  amended , 
set  up  contributory  negligence  on  the  part  of 
plaintiffs'  driver,  upon  which  issue  was  joined. 
Its  third  plea  averred  that  its  wire  was  iu  good 
order  and  condition,  was  properly  located  and 
maintained,    and    was    necessarily   stretched 
across,  over,  and  above  the  trolley  wire;  that 
it  was  charged  only  with  such  a  low  current  of 
electricity  as  to  be  harmless  to  life  or  property 
brought  in  contact  with  it.     The   nature  and 
dangerous  electric  charge  of  the  trolley  wire, 
as  alleged  in  the  complaint,  are  repeated,  and 
the  plea  avers  that  it  was  the  duty  of  the  rail- 
road company,  which  it  could  have  performed, 
to  so  construct  and  maintain,  guard  and  pro- 
tect its  said  trolley  wire  as  not  to  allow  contact 
to  be  made  with  it  and  the  telephone  wire,  if, 
by    accident,    the  latter  should  fall  where  it 
crossed  the  former;  yet  the  plea  avers  that  the 
railroad  company  failed  and  neglected  so  to 
do,  whereby,  when  the  telephone  wire  did 
fall,  it  fell  across  the  trolley  wire,  and  com- 
municated the  electric  current  of  the  latter  to 
plaintiffs'  horses,  doing  the  injury  complained 
of  by  the  plaintiffs.     The  fourth  plea  sets  up 
the  failure  of  the  railroad  company  to  obey  an 
alleged  lawfully  authorized  order  or  direction 
of  3ie  mayor  of  Mobile,  requiring  it  and  all 
other  companies  using  trolley  wires  to  guard 
and  protect  them  by  what  is  known  as  "guard 
wires."    It  avers  that  that  company,  by  com- 
pliance with  said  order,  in  the  construction  of 
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such  guard  wires,  could  have  so  protected  its 
trolley  wires  that,  in  case  the  small  telephone 
wire  should  fall,  it  would  not  come  in  contact 
with  the  trolley  wire;  and  this  failure  is  charged 
to  have  been  the  direct  cause  of  plaintiffs'  in- 
jury. The  fifth  plea  is  substantially  the  same 
as  the  third,  with  the  additional  averment  that 
the  telephone  company  was  established  and  in 
operation  along  Lawrence  street,  crossing  Gov- 
ernment, before  and  at  the  time  the  railroad 
company  constructed  its  road  and  erected  its 
trolley  wire.  The  sixth  plea  is  substantially 
the  same  as  the  fifth,  with  an  additional  aver- 
ment of  municipal  authority  for  the  construc- 
tion and  operation  of  its  telephone  lines. 

As  we  have  seen,  the  complaint  contains  sev- 
eral charges  of  negligence  against  both  de- 
fendants: (1)  That  the  telephone  wire  was 
frail  and  weak,  and  not  securely  fastened  to 
the  poles,  and  was  liable  to  break  and  fall 
across  the  trolley  wire,  etc.,  which  facts  were 
known  to  both  defendants:  and  that  it  was 
the  duty  of  defendants,  respectively,  to  so 
maintain,  guard,  and  protect  their  respective 
wires  as  not  to  allow  the  telephone  wire,  if  it 
should  break  and  fall  to  the  ground,  to  come 
in  contact  with  the  trolley  wire,  etc..  showing 
failure  to  observe  these  duties,  with  the  result- 
ant injury.  (2)  That  defendants  wrongfully 
and  negligently  suffered  the  telephone  wire  to 
fall  upon  and  across  the  trolley  wire,  etc.,  and 
to  be  and  remain  in  that  condition.  (3)  That 
they  suffered  the  telephone  wire  to  be  and  re- 
mam  lying  upon  and  across  the  trolley  wire.  etc. 

It  is  plain  that  neither  the  third,  fourth,  fifth, 
nor  sixth  plea  of  the  telephone  company  an- 
swers either  of  these  charges.  The  thirdf  does 
state  that  the  telephone  wire  was  in  good  order 
and  condition,  and  properly  located  and  main- 
tained; but  this  cannot  be  accepted  as  a  denial 
of  the  allegations  that,  known  to  the  defend- 
ants, it  was  frail  and  weak,  not  securely 
fastened  to  the  poles,  and  liable  to  break  and 
fall  across  the  trolley  wire,  and  that  it  was  the 
duty  of  the  defendants  to  so  maintain,  guard, 
and  protect  their  wires  as  to  prevent  such  an 
occurrence.  Nor  is  it  excuse  to  the  telephone 
company,  derelict  in  these  respects,  that  the 
railroad'company  was  guilty  of  the  negligence 
charged  in  its  several  pleas.  Those  allegations 
but  emphasize  the  averments  of  the  complaint, 
and  accentuate  the  charges  of  the  telephone 
company's  own  neglect.  The  fourth  plea  is, 
perhaps,  more  vicious  than  the  third.  It  shows 
the  violation,  by  the  railroad  company,  of  a 
lawful  order  of  the  mayor  to  erect  guard  wires 
to  prevent  just  such  catastrophes  as  now 
brought  to  view;  and  yet  it  confesses  that  the 
party  pleading  maintained  a  weak,  frail  wire, 
insecurely  fastened,and,  as  known  to  both  de- 
fendants, liable  to  fall  across  the  trollev,  and 
violated  a  duty  to  protect  it  against  sucK  con- 
sequences. And.  more  than  this,  it  confesses 
that  the  party  pleading,  as  well  as  its  codefend- 
ant,  after  the  wire  fell  across  the  trolley  wire, 
extending  to  the  ground,  charged  with  the 
dangeroua  current  of  electricit3%  suffered  it  to 
be  and  remain  in  that  condition,  causing  the 
plaintiffs'  injury.  The  same  may  be  said  of 
the  fifth  and  sixth  pleas.  The  demurrers  suffi- 
ciently raise  these  objections,  and  the  court 
erred  in  overruling  them. 

It  is  apparent  there  is  no  answer  in  either  of 
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the  special  pleas  of  the  defeodant  the  Mobile 
btreet  Railroad  Company  to  either  of  the 
cbargeb  of  oegligence  contained  in  the  com- 
plaint, it  is  not  material  to  this  controversy 
that  the  company  had  lawful  authority  to  con- 
struct and  operate  its  road  with  the  motive 
power  employed.  It  does  not  appear,  unless 
by  the  statement  of  a  conclusion  of  the  pleader 
merely,  that  the  charter  and  municipal  ordi- 
nance authorized  the  defendant,  knowing  that 
a  frail,  weak,  insecurely  fastened  telephone 
wire,  liable  to  fall  across  its  trolley  wire,  and 
extend  to  the  ground,  carrying  a  deadly  cur- 
rent of  electricity  to  persons  and  property 
lawfully  passing  along  the  highway,  was  be- 
ing maintained  by  another,  to  maintain  and 
operate  its  own  wire  without  taking  any  steps 
to  prevent  destructive  consequences;  and  par- 
ticularly does  no  authority  appear  to  suffer  the 
wire  of  the  telephone  company  to  be  and  re- 
main lying  across  its  own,  extending  to  the 
ground.  Sot  is  it  material  that  the  defendant 
had  no  connection  with  the  telephone  com- 
pany, and  that  the  latter's  wire  broke  and  fell 
without  the  defendant's  fault,  and  that  it  did 
nothing  to  cause  it  to  break  and  fall  as  it  did. 
Nor  does  the  fact  that  defendant  erected  and 
maintained  its  wire  in  the  manner  that  other 
trolley  wires  are  erected  and  maintained  by 
many  prudent  and  well-managed  electric  rail- 
way companies,  conducting  the  same  charac- 
ter of  business  over  and  alon^  the  streets  of 
other  cities,  justify  it  in  knowmgly  suffering 
u  wire  to  be  suspended  over  its  own,  in  a  con- 
dition likely  to  fall  across  its  own,  with  the  at- 
tendant dangers  mentioned,  without  providing 
proper  safeguards,  or,  after  its  fall,  suffering  it 
to  be  and  remain  in  that  condition.  The  de- 
murrers to.these  pleas  ought  to  have  been  sus- 
tained. 

It  is  said  that  the  pleas  are  good,  in  that  they 
show  there  was  no  joint  liability  of  the  de- 
fendants. The  injurious  act  complained  of 
consisted  in  one  aspect  of  the  complaint,  in 
the  concurrent  maintenance  of  two  wires,  so 
related  to  each  other,  and  so  erected,  that  the 
one  was  likely  to  fall  across  the  other,  pro- 
ducing the  dangers  charged.  This  wrong  was 
in  the  concurrent,  common  knowledge,  con- 
templation, and  intent  of  both  defendants. 
Both  knew  that  the  one  wire  was  likely  to  fall 
across  the  other,  and  cause  such  damage  as 
the  plaintiff  sustained,  and  it  was  the  common 
duty  of  both  to  abate  the  dangerous  condition. 
It  is  not  material  by  what  special  act  or  omis- 
sion on  the  part  of  either,  in  the  maintenance 
of  its  own  wire,  the  dangerous  condition  was 
produced.  So  far  as  concerned  the  public,  it 
was  the  maintenance  of  the  two  wires,  so  re- 
lated to  each  other,  in  respect  of  iniurious  con- 
sequences, that  they  were  inseparable.  Known 
to  both  defendants,  the  two  wires  mutually  de- 
pended upon  each  other  for  those  conse- 
auences.  Whether  the  condition  was  primar 
ily  brought  about  by  the  neglect  of  one  or  the 
other  or  both  defendants,  it  yet  existed  with 
knowledge  on  the  part  of  both,  and  both  con- 
tributed to  the  continuance  of  its  existence. 
The  supreme  court  of  Tennessee  in  United 
Electric  R.  Co.  v.  Shelton,  89  Tenn.  423,  had 
occasion  to  consider  a  case  substantially  ident- 
ical with  this.  The  opinion  being  short,  we 
reproduce  it,  as  delivered  by  Tumey,  Ch.  J„ 
"-  ' .  R.  A. 


as  follows:  "Shelton's  horse  was  killed  bv 
coming  in  contact  with  a  wire  of  the  telegraph 
and  telephone  company,  which  had  fallen 
across  the  trolley  wire  of  the  electric  railway 
company.  The^  wire  of  the  telephone  com- 
pany had  beconie  much  impaired.  The  fall- 
ing of  a  wall  of  a  burning  building  broke  a 
pole  of  the  telephone  company,  breaking  the 
wires  at  several  points.  At  the  point  of  the 
accident,  the  telephone  wires  crossed  the  rail- 
way track  above  the  trolley.  A  broken  wire 
fell  across  the  trolley  wire,  and,  while  resting 
on  it,  the  horse  came  in  contact  with  it,  and 
was  instantly  killed.  There  was  no  guard  wire 
over  the  trolley  wire.  The  case  was  tried  by 
the  circuit  judge,  without  the  intervention  of 
a  jury.  The  condition  of  the  telephone  wire 
was  such  as  to  arrest  the  attention  of  a  pru- 
dent man  engaged  in  the  business  of  either 
company.  The  circuit  judge  found,  under 
the  facts,  that  both  companies  were  guilty  of 
negligence,  and  responsible  for  the  loss,  and 
gave  judgment  accordingly.  The  judgment 
18  correct.  While  it  was  the  primary  duty  of 
the  teleph#ie  company  to  see  that  its  wires 
were  in  a  reasonably  safe  and  sound  condition, 
and  protected  against  the  contingency  of  fall- 
ing, it  was  also  the  duty  of  the  electric  com- 
pany to  see  that  its  trolley  wire  was  in  like 
manner  protected  from  such  contingency. 
While  it  was  the  duty  of  the  one  company 
not  to  use  unsound  and  unprotected  wires, 
it  was  equally  the  duty  of  the  other  not 
to  operate  its  road  under  such  defective 
machinery.  It  might  as  well  insist  that  it 
was  not  responsible  for  damages  resulting 
from  the  fall  of  a  rock  which  it  had 
constantly  recognized  as  threatening  to  fall, 
or  of  a  dead  tree  which  it  had  frequently  no- 
ticed, with  decayed  and  giving  roots,  and 
knew  would  fall  in  the  first  wind  or  rain.  The 
obligation  to  see  that  its  road  was  in  good 
repair,  and  its  machinery  in  safe  operating  or- 
der, is  not  confined  to  the  immediate  and  ab- 
stract presence  of  either,  but  extends  to  all 
surroundings  that  may  depreciate  the  security 
of  either.  Both  companies  knew  of  the  unpro- 
tected trolley  wire,  and  the  conseqjuences  of  a 
contact  of  the  wires  of  the  one  with  those  of 
the  other.  .  .  .  Both  were  bound  to  guard 
against  such  likelihood,  and,  having  failed  to 
do  so,   are  liable." 

It  is  unnecessary  to  discuss  the  joint  liability 
of  the  two  defendants  under  the  phase  of  the 
complaint  which  charges  that  they  suffered  the 
wire  of  the  one,  after  falling,  to  be  and  remain 
across  and  in  contact  with  Uiat  of  the  other, 
causing  the  injury.  It  is  too  clear  for  discus- 
sion that  such  liability  is  joint.  The  pleas 
were  interposed  to  the  whole  complaint. 

The  special  replications  bring  forward  noth- 
ing new,  and  were  improperly  interposed. 
They  might  well  have  been  stricken  from  the 
file.  They  will,  probably,  not  be  Insisted 
upon. 

There  does  not  appear  to  have  been  any  real 
question  upon  the  trial  as  to  the  operation  of 
the  railway  and  telephone  lines  by  tne  defend- 
ants, respectively;  and  the  plaintiffs  omitted  to 
make  direct  proof  thereof,  at  least  as  to  the 
telephone  company.  There  is  clearly  sufficient 
evidence,  howsoever  weak,  to  send  the  ques- 
tion to  the  jury  as  to  the  operation  of  the  rail- 
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road  by  the  Mobile  Street  Railroad  CompaDy 
at  tbe  time  of.  and  for  months  prior  to,  the  in- 
jurj%  and  to  authorize  an  inference  by  the  jury 
of  a  failure  of  duty,  as  alleged,  on  the  part  of 
the  company,  proximately  causing  the  injury. 
As  to  the  telephone  company,  there  was  evi- 
dence tending  to  show  that  a  telephone  wire 
w^as  being,  and  had  been  for  months  before  the 
injury,  niaiptained  as  alleged  in  the  complaint, 
and  that  it  fell  across  the  trolley  wire  as  al 
leged.  The  defendant  the  Southern  Bell 
Telephone  &  Telegraph  Company,  being  sued 
and  charged  with  maintaining  the  wire,  came 
into  court,  by  counsel,  and  entered  upon  atrial 
of  the  general  issue,  as  well  as  of  special  issues. 
So,  also,  as  to  the  other  defendant,  the  Mobile 
Street  Railroad  Company.  The  condiict  of  the 
trial  by  these  defendants  from  beginning  to 
-end;  the  character  and  manner  of  the  develop- 
ment and  production  of  the  testimony;  the 
cross  examination  of  the  plaintiffs'  witnesses; 
the  absence  of  a  suggestion,  express  or  implied, 
in  the  conduct  of  the  trial,  on  the  facts,  that 
any  other  than  the  defendants  maintained  and 
operated  tbe  wires,  respectively, — all  tended  to 
show  an  implied  admission  that  they  were  the 
parties,  and  authorized  the  jury  so  to  infer. 
It  is  certainly  true  that  the  plea  of  the  general 


issue  puts  in  issue  all  the  material  allegations  of 
the  complaint,  and  imposes  upon  the  plaintiffs 
tbe  necessity  of  proving  them.  But  the  rule  is 
a  reasonable  one.  No  set  form  of  proof  is  pre- 
scribed. The  defendant  may,  by  his  course  of 
conduct  on  tbe  trial,  show  to  the  satisfaction 
of  the  jury  that  he  does  not  really  controvert  a 
particular  fact  strictly  within  the  issue,  but 
waives  formal  proof  thereof;  and  in  such  a 
case  it  should  be  left  to  the  jury  to  say  whether 
it  is  waived  or  not.  Suppose  an  extrajudicial 
investigation,  of  precisely  the  same  nature  and 
incidents  as  the  trial  in  question,  had  occurred 
by  and  between  the  parties  to  this  suit,  in  ref- 
erence to  this  subject;  would  not  the  conduct 
of  the  defendants  thereon  lie  admissible,  upon 
a  subsequent  judicial  investigation  of  the  mat- 
ter, to  authorize  the  inference  of  an  implied 
admission  that  tbey  were  the  parties  who 
maintained  the  wires?  We  think  so.  We  will 
not  therefore  declare  that  the  ruling  upon  the 
pleadings  were  erroneous  without  injury. 

.The  city  ordinance  which  was  excluded  may 
be  so  connected  on  another  trial  as  to  render  it 
admissible,  if  it  was  not  on  the  trial  appealed 
from. 

Heveraed  and  remanded. 


TENNESSEE  SUPREME  COURT. 


TRADESMAN  PUBLISHING  COMPANY 
et  al. 

V. 

KNOXVILLE    (^AR-WHEEL    COMPANY 

et  al.,  Appts.y 

and 

KNOXVILLE     SAVINGS    BANK    et    al., 

riffs,  in  Err. 

(95  Tenn.  634.) 

1.  A  creflitor  of  a  corporation  mayt 
without  obtainiojir  Judgment  a^rainst 
it*  maintain  a  bill  under  the  Tennessee  stat- 
utes to  wind  up  ita  affairs^if ,  after  sustainiDg  larsre 
losses,  it  has  suspended  business  with  no  prepara- 
tion for  resumption,  and  has  executed  trust 
deeds  in  favor  of  certain  creditors  covering  prac- 
tically all  its  assets,  while  its  claim  to  solvency  is 
based  upon  extravaimnt  valuations  of  Its  assets. 

2.  Trust  deeds  in  favor  of  certain  credi- 
tors, executed  by  a  corporation  after 
sustalninfT  heavy  losses  and  suspendingr  business 
and  when  it  cannot  meet  its  accruing  liabilities, 
will  be  set  aside. 

3.  The  term  ''capital  stock  paid  in/*  in 
the  charter  of  a  corporation  making*  directors 
liable  for  debts  in  excess  of  such  stock,  means  the 
amount  subscribed  by  the  stockholders,  and  not 
the  total  value  of  tbe  assets. 

4.  The  term  "indebtedness,**  in  the  charter 
of  a  corporation  making  directors  liable  person- 
ally for  indebtedness  in  excess  of  capital  stock 
paid  in,  includes  bonded  indebtedness. 


6.    Althoug>h  the  directors*  liability  for 

indebtedness  of  a  oon>oration  in  excess  of  the 
capital  stock  is  available  only  in  favor  of  credi- 
tors whose  debts  were  illcffally  contracted,  yet  It 
cannot  be  enforced  by  each  creditor  individually, 
but  must  be  enforced  by  a  bill  filed  for  the  benefit 
of  all  creditors  similarly  situated. 

6.  Consent  to  the  creation  of  indebted- 
ness of  a  corporation  in  excess  of  its  assets, 
which  will  make  directors  individually  liable 
therefor  under  a  statute  imposinflr  such  liability, 
must  be  given  in  their  capacity  as  directors. 

7.  Dividends  paid  by  the  directors  of  a 
corporation  when  it  is  realizing  a  net  profit 
on  its  business,  and  when  the  assets  as  honestly 
estimated  by  them  exceed  its  liabilities,  will  not 
render  them  individually  liable  under  a  charter 
imposingr  such  liability  for  dividends  paid  when 
the  company  is  insolvent,  although  the  assets 
prove  to  have  been  largely  overestimated  and 
the  company  in  fact  insolvent. 

8.  A  purchaser  at  chancery  sale  of  the 
unexpired  term  of  a  leasehold  is  not  chargeable 
with  the  contract  rental  of  the  original  lease 
for  the  balance  of  the  term. 

9.  A  claim  for  rent  for  property  leased 
to  a  corporation  which  has  been  placed  in 
the  hands  of  a  receiver  in  a  suit  in  which  the 
leHsor  Joins,  which  accrues  subsequently  to  his 
appointment,  cannot  be  made  a  preferred  claim 
against  the  funds  in  his  hands,  unless  be  in  fact 
adopts  the  lease. 

(November  12, 1895.) 


Note.— On  the  question  whether  bonded  indebt- 
edness is  within  the  provision  making  directors 
liable  for  Indebtedness  of  a  corporation  in  excess 
of  its  capital  stock,  the  above  decision  is  believed 
to  be  substantially  one  of  first  impression. 
31  L.  R.  A. 


For  some  cases  on  the  liability  of  directors  for 
debts,  see  Leighton  v.  Campbell  (R.  I.)  0  L.  K.  A. 
187,  and  noU;  also  Gold  v.  Clyne  (N.  Y.)  17  L.  R.  A. 
767. 
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APPEAL  by  defendants  Knoxville  Car- Wheel 
Company  and  its  directors  from  a  decree 
of  the  Chancery  Court  for  Knox  County  de- 
claring the  defendant  corporation  insolvent  and 
fixing  certain  personal  liability  upon  its  direct- 
ors in  favor  of  creditors,  and  writ  of  error  by 
certain  of  the  creditors  to  review  so  much  of 
the  decree  as  set  aside  deeds  of  trust  which  had 
been  made  by  the  corporation  in  their  favor. 
Modified  and  afflnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Washburn,  Picklet  &  Turnert 
and  Webb  A  McCluni^,  for  appellants: 

The  assets  of  an  insolvent  moneyed  corpora- 
tion become,  from  the  date  of  its*  assured  in- 
solvency, a  fixed  trust  fund  for  equal  pro  rata 
distribution  among  its  creditors,  unless  other- 
wise provided  by  law  or  stipulated  by  valid 
contract. 

Marr  v.  Ba7ik  of  West  Tennessee,  4  Coldw. 
471;  Mosebyv.  W^«mVimwn,  5  Heisk.  286;  Com- 
fort V.  Patterson,  2  Lea,  672;  City  Sav.  Bank 
V.  North  Ala.  Lumber  &  Mfg.  Co,  91  Tenn.  15; 
J^it/i  V.  St.  Louis  Mut.  L.  Ins.  Co.  2  Tenn. 
Ch.  737. 

This  principle  has  not  been  applied  in  this 
state  10  other  than  "moneyed  corporations." 
The  defendant  company  does  not  belong  to 
that  class. 

But  if  the  principle  shall  be  extended  to  other 
than  moneyed  corporations  much  greater  lib- 
erality should  be  shown  in  its  application  to 
corporations  whose  assets  are  not  supposed  to 
consist  of  money. 

City  Sao,  Bank  v.  J^ort/i  Ala.  Lumber  d 
Mfg.  Co.  91  Tenn.  12. 

The  corporatioL  had  abundant  a&sets  to  pay 
its  debts.  Its  suspension  of  business  was  en- 
forced by  a  common  calamity  and  was  tempo- 
rary. 

City  Sav.  Bank  v.  North.  Ala.  I^umher  & 
Mfg.  Co.  supra;  2  Spelling,  Priv.  Corp.  §  712; 
2  Morawetz.  Corp.  2d  ed.  §  786;  Wait,  Insol- 
vent Corp.  §  84. 

The  appointment  of  a  receiver  in  this  case  is 
a  flagrant  abuse  of  the  process  of  the  court  of 
chancery.  The  complainant  was  a  general 
creditor. 

2  Cook,  Stock  &  Stockholders.  3d  ed.  §  863; 
Gluck  &  Becker.  Receivers,  §  25. 

The  general  allegation  of  insolvency  is  in- 
8ufl3cient. 

2  Spel liner.  Priv.  Corp.  §  840;  Doicning  v. 
Dunlap  Coal  Co.  98  Tenn.  221. 

There  is  no  question  that  a  corporation, 
while  solvent,  may  borrow  money  of  a  director 
and  give  a  mortgage  to  secure  its  payment. 
The  giving  of  the  mortgage  is  vieweci  with 
suspicion;  but  it  is  legal  when  it  is  perfectly 
free  from  actual  fraud. 

2  Cook,  Stock  &  Stockholders,  3d  ed.  §  661; 
Broken  v.  Orajid  Rapids  Parlor  Furniture  Co. 
58  Fed.  Rep.  286.  22  L.  R.  A.  823. 

The  directors  of  the  Knoxville  Car- Wheel 
Company  are  not  personally  liable  for  debts  of 
the  corporation  as  having  assented  to  their 
creation  in  excess  of  the  paid-up  capital  stock 
of  the  company. 

2  Spelling,  Priv.  Corp.  §  921.  note  2;  1 
Cook,  Stock*  Stockholders,  3d  ed.  p.  271; 
Band  v.  Cole,  88  Tenn.  402,  7  L.  R.  A.  96; 
Jackson  v.  Meek.,  87  Tenn.  71;  Allison  v.  Coal 
n  L.  R.  A. 


Creek  d  N.  R.  Coai  Go:  87  Tenn.  62;   Woodsy. 
Wicks,  7  Lea,  40. 

Should  they  be  held  to  a  rigid  rule  of  ac- 
countability, it  is  said  that  it  would  be  difficult 
to  get  men  of  character  and  pecuniary  respon- 
sibility to  fill  such  positions. 

y(/rth  Hudson  Mut.  Bldg.  d  Loan  Asso.  v. 
Cliilds,  S2  Wis.  460;  BriggsY.  Spauldiug,  141 
U.  S.  146;  85  L.  ed.  668;  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  649;  Spering's  Appeal, 71 
Pa.  11,  10  Am.  Rep.  690. 
•  The  burden  is  upon  the  creditors  to  make 
out  a  case  of  personal  liability  against  direc- 
tors by  satisfactory  proof. 

Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  654-,. 
Bruce  v.  Bolster.  7  Lea,  477. 

•'Capital  stock"^  and  * 'capital"  are  often  used 
as  interchangeable  terms.  "Capital  stock"  has 
received  a  variety  of  definitions,  depending 
upon  the  connection  in  which  it  is  used. 

2  Beach,  Priv.  Corp.  g§  465.466;  1  Cook, 
Stock  &  Stockholders,  3d  ed.  $^  9,  notes. 

In  Williams  v.  Western  U.  Teleg.  Co.  93  ^V 
T.  162,  Earl,  J.,  defines  capital  stock  as  ''the 
property  of  the  corporation  contributed  by  its 
stockholders,  or  otherwise  obtained  by  it.  to 
the  extent  required  by  its  charter." 

The  directors*  liability  does  not  constitute  a 
general  fund  for  the  benefit  of  creditors.  It  is 
a  specific  liability  to  each  individual  creditor, 
whose  debt  was  illegally  contracted.  Other 
creditors,  whose  debts  were  legally  contracted, 
cannot  avail  themselves  of  it. 

Allison  V.  Coal  Creek  dt  N.  U.  Coal  Co.  J:?7 
Tenn.  63. 

The  requisite  directors' assent  must  be  given 
by  them,  not  as  individuals,  nor  even  as  stock- 
holders, but  in  their  character  as  directors  as- 
sembled and  organized  as  a  board  and  acting  in 
an  official  way. 

2  Cook,  Stock  &  Stockholders.  3d  ed.  §  172; 
1  Lawson,  Rights,  Rem.  &  Pr.  p.  699;  17  Am. 
&  Eng.  Enc.  Law.  p.  88,  and  note;  Smith  v.  Los 
Angeles  Immigration  d  L.  Co- Op.  Ahso.  7SCal. 
289:  Bvttrick  v.  Nashua  d  L.  Railroad,  62  N. 
H.  413;  1  Spelling,  Priv.  Corp.  ^  424. 

Assuming  that  the  corporation  has  con- 
tracted specific  debts  with  the  as.<«ent  of  its  di- 
rectors in  excess  of  its  capital  stock  paid  in, 
the  directors  are  still  not  personally  liable  un- 
less it  further  appears  that  the  sjiecific  debts 
thus  contracted  have  not  been  paid  or  other 
wise  discharged  by  the  corporation. 

Allison  V.  Coal  Creek  d  N.  R.  Coal  Co.  87 
Tenn.  62;  Parrott  v.  Colby>  71  N.  Y.  597;  Ilan^ 
son  V.  Dortkersley,  37  Mich.  184;  Havdman  v. 
S^tge,  47  Hun,  230;  Stilphen  v.  Ware,  45  Cal. 
110. 

The  directors'  liability  under  said  charter 
provision  is  secondary  to  that  of  the  corpora- 
tion, and  cannot  be  enforced  unless  the  cor- 
poration assets  have  been  first  exhausted,  and 
have  proved  insufficient  to  pay  the  corporate 
debts. 

Allison  V.  Coal  Creek  d  N.  R.  Otal  Co  8T 
Tenn.  68;  Albiztigui  v.  Guadalupe  T  Calvo 
Min.  Co.  92  Tenn.  602;  Jacksfm  v.  Meek,  87 
Tenn.  78;  Johnson  v.  ChurchweU,  1  Head,  146; 
Blake  v.  Hinkle,  10  Yerg.  218;  1  Cook,  Stock 
&  Stockholders,  g  219,  and  notes. 

Assuming  that  the  directors  have  assented  in 
their  official  character  to  the  creation  of  specific- 
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debts  by  said  corporation  in  excess  of  its  cap- 
ital stock  paid  in.  tbey  are  protected  against 
personal  liability  by  reason  of  the  fact  that 
they  acted  in  good  faith  and  under  a  mistake. 

Wallace  v.  Uncoln  Sav.  Bank,  89  Tenn.  649; 
Spering's  Appeal,  71  Pa.  11,  10  Am.  Rep.  684; 
Vance  v.  Phanix  Tns.  Co,  4  liea,  385;  Briggs  v. 
Spaulding,  141  U.  S.  132,  35  L.  ed.  662. 

The  defendant  company's  rights  in  the  leased 
property  were  as  eflfectually  defeated  by  the 
unwarranted  process  of  the  court  invoked  by 
Staub  as  if  he  had  destroyed  the  premises. 

Staub's  action  was  clearly  an  eviction. 

Edmison  v.  Lowri/,  3  S.  D.  77.  17  L.  R.  A. 
275;  Uayner  v.  Smith,  63  111.  430,  14  Am.  Rep. 
124. 

Messrs.  Lucky  &  Sanford*  Comfort  & 
Spilman,  Shields  &  Mountca8tle»  and 
Green  &  Shields*  for  plaintiffs  in  error: 

The  Knoxville  Car-Wheel  Company,  on 
May  10,  1892,  when  this  general  creditor's 
bill  was  filed,  was  insolvent  and  had  so  ceased 
to  use  its  franchises  as  that  a  general  creditor's 
bill  could  be  filed  and  maintained. 

Mill.  &  V.  Code,  §^  4168,  5037.  5038:  Smith 
V.  St.  Louis  Mut.  L.  Ins.  Co,  6  Lea,  564. 

The  directors  of  the  Knoxville  Car- Wheel 
Company  are  individually  liable  for  the 
amount  of  all  indebtedness  of  the  corporation 
created  in  excess  of  its  paid  in  capital  stock  of 
f  107,000,  unpaid  and  outstanding. 

Code,  §  1858. 

The  meaning  of  the  charter  and  the  statute 
by  the  phrase  * 'stock  paid  in"  is  the  capital 
slock  actually  subscribed  and  paid  for  by 
those  becoming  stockholders. 

2  Beach,  Priv.  Corp.  ^  466;  1  Cook.  Stock 
&  Stockholders,  §  9;  Mechanic^  d  F.  Bank  v. 
Townsend,  5  Blatchf.  318;  State  v.  Morristmcn 
Fire  Asso.  23  N.  J.  L.  195;  State  Bank  v.  Mil- 
wavkee,  18  Wis.  282;  State  BankY.  Charleston, 
3  Rich.  L.  846;  Barry  v.  Merchants'  Exch,  Co. 

I  Sandf.  Ch.  280;  State  v.  Norwich  d  TT.  R, 
Co.  30  Conn.  290;  Sun  Mut,  Ins.  Co.  v.  New 
York,  8  N.  Y.  241;  Com,  v.  Lehigh  Ave.  R.  Co. 
129  Pa.  405,  5  L.  R.  A.  367;  Memphis  cfc  C.  B.  Co. 
V.  Gaines,  97  U.  S.  697.  24  L.  ed.  1091:  Ohio 
L.  Ins.  &  T.  Co.  V.  Merchant!^  Ins.  A  T.  Co. 

II  Humph.  2;  Union  Bank  v.  StaU,  9  Yerg. 
490:  Memphis  v.  Ensley,  6  Baxt.  553,  32  Am. 
Rep.  532. 

The  word  "indebtedness"  in  the  clause  of 
the  charter  imposing  personal  liability  on  the 
directors  assenting  to  the  indebtedness  in  ex- 
cea<i  of  the  capital  stock  paid  includes  bonded 
indebtedness. 

Stone  V.  Chisolm,  113  U.  S.  306,  28  L.  ed. 
992. 

The  directors  with  the  most  ample  and  de- 
tailed information  as  to  the  company's  financial 
affairs,  and  a  thorough  comprehension  of  what 
ihey  were  doing,  authorized  the  creation  of 
not  only  the  bonded  indebtedness  of  the  com- 
pany, but  the  large  floating  indebtedness  now 
outstanding,  and  they  unquestionably  assented 
thereto. 

Not  one  of  them  comes  forward  now  to  prove 
that  ^e  ever,  in  any  manner,  opposed  the  man- 
agement of  the  affairs  of  the  company  which 
brought  about  this  large  indebtedness.  Their 
failure  to  do  so  is  of  itself  evidence  of  assent. 

Beach,  Priv.  Corp.  §  623;  Cook,  Stock  & 
Stockholders,  §§  712,  714;  Bank  of  Yolo  v. 
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Weaver  (Cal.)  31  Pac.  160;  Allis  v.  Jones,  45 
Fed.  Rep.  148;  Melledge  v.  Boston  Iron  Co.  5 
Cush.  158,  51  Am.  Dec.  59;  Euhhard  v.  Camper- 
down  Mills,  26  S.  C.  581;  Longmont  S.  Ditch 
Co.  V.  Cowman,  11  Colo.  551:  Sampson  v.  Bou!- 
doinham  Steam  Mill  Corp.  36  Me.  78. 

The  court  will  presume  assent,  for.  in  the 
very  nature  of  things,  all  this  could  not  be 
done  without  it. 

Beach,Pri V. Corp. g  263;  Cook, Stock  &  Stock- 
holders, p.  1058;  Patterson  v.  Stetcart,  41  Miun. 
84;  Witters  v.  Sowles,  48  Fed.  Rep.  405; 
Stephens  v.  Oterstolz.  Id.  771. 

The  statute  imposing  personal  liability  upon 
directors  should  not  be  strictly  construed. 

Woolvei'ton  v.  Taylor,  132  111  197:  Hornor  v. 
Henning,  93  U.  S.  228, 23  L.  ed.  879:  1  Beach, 
Priv.  Corp.  §  264. 

The  liability  for  the  excess  of  the  indebted- 
ness of  a  corporation  over  and  above  its  cap- 
ital stock  paid  in  is  a  trust  fund  in  which  all  the 
creditors  are  entitled  to  share. 

Hornor  v.  Henning,  93  U.  S.  231.  23  L.  ed. 
879;  Stone  v.  Chisolm,  113  U.  S.  808,  28  L.  ed. 
993;  Loio  v.  Buchanan,  94  111.  76;  Woolvertoa 
V.  Taylor,  mpra;  Perry,  Tr.  §  927. 

The  deeds  of  trust  of  January  27,  1892, 
made  to  R.  S.  Payne  and  L.  H.  Spiliman  were 
valid. 

2  Morawetz,  Priv.  Corp.  §  802;  QouldY. 
Little  Rock,  M.  R.  <fc  T.  R.  Co.  52  Fed.  Rep. 
682;  4  Am.  &  Eng.  Enc.  Law,  p.  220:  Com- 
fort V.  McTeer,  7  Lea,  660;  City  Sav.  Bank  v. 
North  Ala.  Lumber  dk  Mfa.  Co.  91  Tenn.  15. 

Mr,  Tully  R.  Cornick,  for  appellees: 

The  deeds  of  trust  executed  under  the  cir- 
cumstances surrounding  the  execution  of  these 
instruments  brin^  the  case  within  the  prin- 
ciples laid  down  m  Wait  on  Insolvent  Corpo- 
rations, §  163,  p.  141. 

The  assets  of  an  insolvent  moneyed  corpora- 
tion, under  our  statutes  and  decisions,  become 
from  the  date  of  insolvency  a  trust  fund  for 
the  benefit  of  creditors  in  the  order  prescribed 
by  law  or  otherwise  pro  rata. 

Comfort  V.  Patterson,  2  Lea.  672;  Smith  v. 
St.  Louis  Mut.  L.  Ins.  Co.  3  Tenn.  Ch.  502; 
Marr^.  Bank  of  West  Tennessee,  4  Coldw.  471; 
2  Morawetz,  Priv.  Corp.  §  364. 

Such  preference  cannot  be  given  by  the  vol- 
untary act  of  the  debtor. 

Lippincott  v.  Shaw  Carriage  Co.  25  Fed. 
Rep.  577;  Howe  v.  Sanford  Fork  &  T.  Co.  44 
Fed.  Rep.  231;  Consolidated  Tank  Line  Co.  v. 
Kansas  City  Varnish  Co.  45  Fed.  Rep.  7;  Pot- 
ter V.  McDowell,  81  Mo.  73. 

There  was  not  a  present  ability  of  the  debtor 
to  pay  out  of  its  own  means  all  its  liabilities, 
nor  suflScient  property  to  respond  on  execution 
for  such  satisfaction. 

Eddy  V.  Baldwin,  32  Mo.  369;  Walton  v. 
First  Nat.  Bank,  13  Colo.  265,  5  L.  R.  A.  765. 

The  deed  of  trust  was,  in  effect,  a  confession 
of  insolvency.  It  conveyed  all  the  company 
had  to  meet  only  a  part  of  its  liabilities. 

When  a  corporation,  in  its  business  affairs, 
is  thus  in  articulo  mortis  whatever  may  yet  be 
maintained  as  to  its  right  to  dispose  of  its  prop- 
erty so  as  to  give  a  preference  to  some  general 
creditor,  the  law  is  too  well  settled,  at  least  in 
this  jurisdiction,  to  admit  of  extended  dis- 
cussion, that  its  directors  cannot  make  a  dis- 
I  position  of  the  assets  so  as  to  secure  to  them- 
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selves,  directly  or  indirectly,  a  preference  over 
general  creditors. 

Williamt  v.  Jaeksofi  Connty  P,  of  H.  2S 
Mo.  App.  182;  Kankakee  Woolen  Mill  Co, 
V.  Kamjte,  38  Mo.  App.  229;  Roan  v.  Winji, 
93  Mo.  503;  White,  P.  cfe  P.  Mfg,  Co.  v. 
Henry  B.  Ptttes  Import,  Co.  30  Fed.  Rep.  865; 
Adams  v.  KthUn-  Mill.  Co.  35  Fed.  Rep.  433; 
Lippincott  v.  Shait  Carriage  Co.  25  Fed.  Rep. 
577;  Koe/iler  v.  Blaek  River  Falls  Iron  Co.  67 
U.  S.  2  Black.  715, 17  L.  ed.  339;  Chieayo,  R. 
I.  dt  P.  R.  Co.  V.  Howard,  74  U.  S.  7  Wall. 
392, 19  L.  ed.  117;  Twin- Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587.  23  L.  ed.  329;  Graham  v.  La 
Crosse  dt  M.  R.  Co.  102  U.  S.  161,  26  L.  ed. 
Ill;  Satryer  v.  Hoag,  84  U.  8.  17  Wall.  620,  21 
L.  ed.  736. 

Insolvent  corporations  cannot  prefer  one 
creditor  to  another. 

Rouse  V.  Merchants'  Nat.  Bank,  46  Obio  St. 
493,  5  L.  R.  A.  378;  Sanger  v.  Upton,  91  U.  8. 
56,  23  L.  ed.  220;  Curran  v.  Arkansas,  66  U. 
S.  15  How.  312,  14  L.  ed.  709:  2  Story,  Eq. 
Jur.  1252;  Pora.  Eq.  Jur.  §  1046;  Taylor,  Priv. 
Corp.  ^§  654,  655;  Goodin  v.  Cincinnati  &  W. 
Canal  Co.  18  Ohio  St.  169,  98  Am.  Dec.  95;  2 
Morawetz,  Priv.  Corp.  §  803;  Wait.  Insolvent 
Corp.  iig  162,  654. 

The  doctrine  that  the  assets  of  a  corporation 
constitute  a  trust  fund  is  well  established. 

Perry.  Tr.  §  242;  Woody.  Dummer,  3  Ma- 
son, 310;  Taylor  v.  Miami  Exporting  Co.  5 
Ohio,  162,  22  Am.  Dec.  787  (1831);  Taylor, 
Priv.  Corp.  ^g  668,  759;  2  Morawetz.  Priv. 
Corp.  55  803;  Catlin  v.  Eagle  Bank,  6  Conn. 
233;  Wait,  Insolvent  Corp.  i^  162. 

The  word  '^capital."  as  used  in  respect  to 
corporations,  signifies  the  aggregate  of  the 
sums  subscribed,  and  actually  contributed  or 
agreed  to  be  paid  in  by  the  stockholders. 

Wait,  Insolvent  Corp.  ^  141;  State  v.  Mot- 
ristoten  Fire  Asso.  23  N.  J.  L.  196;  Williams 
V.  Western  U.  Teleg.  Co.  93  N.  Y.  188;  Cook, 
Stock  &  Stockholders,  i5§  9. 199;  Beach,  Priv. 
Corp.  5^  466;  Albitztigue  v.  Gaudalupe  Y. 
CalooMin.  Co.  92  Tenn.  602. 

Mr.  T.  A.  Grats  also  for  appellees. 

McAliflter,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  creditors'  bill,  filed— First,  to  have 
the  Knoxville  Car- Wheel  Company  declared  an 
insolvent  corporation  and  its  assets  equally  dis- 
tributed among  all  its  creditors;  and,  second, 
to  hold  the  directors  of  said  company,  who  are 
made  defendants,  individually  liable  for  all 
debts  created  in  excess  of  the  capital  stock  paid 
in.  The  complainant  also  seeks  to  have  an- 
nulled certain  mortgages,  for  the  reasons: 
First,  that  they  were  executed  by  said  corpo- 
ration after  its  ascertained  insolvency;  and. 
second,  because  preferences  are  thereby  cre- 
ated in  favor  of  certain  debts  for  which  the  di- 
rectors are  sureties:  The  directors  are  also 
sought  to  be  held  liable  upon  the  ground  that 
they  had  declared  and  received  certain  divi- 
dends from  said  corporation  at  a  time  when  it 
was  insolvent.  It  is  alleged  in  the  bill  that  on 
June  19.  1882,  said  car-wheel  company  issued 
bonds  to  the  amount  of  $100,000,  and  to  secure 
said  bonds  executed  a  trust  deed  on  all  of  its 
real  and  personal  property  to  R.  C.  Jackson, 
as  trustee,  and  that  this  trust  deed  would  ma- 
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lure  July  1, 1>292.  It  is  then  alleged  that  on  Jan- 
uary 27,  1892.  said  corporation,  being  then  in- 
solvent, executed  a  trust  deed  to  R.  8.  Payne, 
trustee,  conveying  other  real  and  personal  prop- 
erty to  secure  the  sum  of  $31,872.23,  due  the 
East  Tennessee  National  Bank,  the  Mechanics' 
I  National  Bank,  the  City  National  Bank,  and 
I  Daniel  Briscoe  &  Co.  It  is  further  alleged 
that  on  January  27.  1892,  said  cotporation, 
being  insolvent,  executed  to  L.  H.  Spillman, 
trustee,  a  deed  of  trust  on  other  real  and  per- 
sonal property  to  secure  the  sum  of  $23,025.77. 
due  to  Knoxville  Savings  Bank,  City  National 
Bank,  McNulty  &  liansom,  and  Peter  Staub. 
It  is  then  charged  that  the  last  two  deeds  of 
trust  were  executed  for  the  purpose  of  giving 
the  creditors  therein  secured  an  illegal  prefer- 
ence, and,  having  been  made  by  an  insolvent 
corporation,  are  fraudulent  in  law.  There  is 
no  charge  of  fraud  or  hs^  faith;  on  the  con- 
trary, the  bill  recites,  viz.:  "Complainant  ex- 
pressly disclaims  any  reflection  upon  the  in- 
tegrity and  high  character  of  the  individuals 
who  compose  the  directors  of  said  defendant, 
the  Knoxville  Car- Wheel  Company,  or  of  the 
individuals  and  officers  of  the  corporation  who 
constitute  its  creditors  of  the  preferred  class: 
but  the  charge  is  that  the  effort  to  thus  prefer 
one  class  of  creilitors  of  a  corporation  over 
others  less  favored  and  influential  is  illegal  and 
void,  and  will  not  be  tolerated  by  a  court  of 
equity."  It  is  next  alleged  that  the  capital 
stock  of  said  company  is  $107,000.  while  its 
indebtedness  amounts  to  $190,000  (less  $10,000 
paid  by  said  Spillman,  trustee),  and  that  said 
directors  assented  to  the  creation  of  said  indebt- 
edness, and  are  therefore  liable  for  the  sum  of 
$73,000.  the  excess  of  debts  over  the  paid-in 
capital  stock;  that  it  will  be  necessary  to  sell 
all  of  the  pro|)erty  of  said  company  to  pay 
debts,  and,  if  that  shall  not  sufllce,  then  said 
directors  are  liable  for  the  excess  of  the  indebt- 
edness above  the  capital  stock.  The  bill  asks 
the  appointment  of  a  receiver,  the  marshaling 
of  assets,  and  the  sale  of  the  corporate  prop- 
erty, and  that  the  trust  deeds  to  Payne  and 
Spillman  be  adjudged  void.  L.  H.  Spillman 
was  appointed  temporary  receiver  for  the  cor- 
poration. The  defendant  car  wheel  company 
answered  the  bill,  and,  among  other  defenses, 
denied  its  insolvency,  and  averred  that  its  as- 
sets were  worth  more  than  double  its  debts, 
and  that  its  business  had  been  uniformly 
profitable  until  the  recent  panic  which  swept 
over  the  country,  causing  the  railroads  to  cut 
off  their  purchases,  and  to  default  in  the  pay- 
ments of  goods  already  purchased;  that  this 
fact  so  depleted  its  revenues  thatit  was  deemed 
best  to  temporarily  suspend  operations  until 
business  should  resume  its  normal  conditions; 
that  it  had  always  done  a  good  business,  and 
paid  the  interest  on  its  bonded  debt,  and 
promptly  met  all  of  its  obligations;  that  it  was 
in  no  sense  insolvent,  and  its  suspension  of 
business  was  only  temporary,  and  was  not  in- 
tended to  be  permanent.  On  May  23,  1892, 
the  directors  filed  a  joint  demurrer  and  an- 
swer to  the  bill.  The  defenses  are  that  they 
never  assented  to  the  creation  of  complainant's 
debt,  and  they  further  deny  that  the  indebted- 
ness of  the  company  exceeds  the  capital  stock 
in  the  sense  of  the  statute,  denying  that  the 
bonded  debt  of  the  company  can  be  computed 
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in  ascertaining  the  liability  of  the  directors 
under  the  statute,  but  that  only  the  floating 
debt  is  to  be  considered.  They  further  insist 
that  the  company  has  assets  sufficient  to  pay 
all  its  bonded  and  floating  debt  and  to  redeem 
all  its  stock.  On  May  23, 1892,  the  Mechanics' 
National  Bank,  City  National  Bank,  Knox- 
ville  Savings  Bank,  Daniel  Briscoe  &  Co., 
beneficiaries  under  the  trust  deed  aforesaid, 
filed  their  answers  to  the  original  bill,  in  which 
they  deny  the  insolvency  of  the  car  wheel  com- 
pany, aflSrm  the  validity  of  the  trust  deeds  se- 
curing their  debts,  and  resist  the  appointment 
of  a  receiver,  and  reserve  the  right  to  insist 
upon  the  liability  of  the  directors  for  their 
debts,  if  it  should  become  necessary.  It  ap 
pears  that  on  June  6. 1892,  upon  motion  of  com- 
plainant, and  upon  the  pleadings  hereinbefore 
stated,  the  chancellor  declared  the  car- wheel 
company  an  insolvent  corporation,  appointed 
L.  H.  Spillman  permanent  receiver,  enjoined 
the  company  from  exercising  its  corporate  fran- 
chises, and  assumed  jurisdiction  to  wind  up 
the  affairs  of  said  company  as  an  insolvent  cor 
poration.  A  reference  was  ordered  to  ascer- 
tain assets  and  debts.  On  July  20.  1893,  the 
clerk  and  master  filed  his  general  report,  show 
ing.  viz.:  First,  the  assets  of  the  car- wheel 
company  on  May  1,  1892,  were  $317,424.73; 
second,  the  secured  debts,  including  bonds  and 
the  debts  mentioned  in  the  trust  deeds  to  R. 
S.  Payne  and  L.  H.  Spillman.  $162,100.51; 
third,  the  unsecured  debts,  $17,468.03.  Total 
debts,  $179,568.54.  Complainants  excepted  to 
so  much  of  the  clerk's  report  as  fixed  the  as- 
sets of  thecompany  at  $317,424.73.  On  June 
25,  1894,  a  decree  was  pronounced  by  the  chan- 
cellor adjudging  the  trust  deeds  to  jPayne  and 
Spillman  void,  and  that  the  directors  were  war 
ranted  in  paying  the  dividends  to  stockholders, 
and  were  not  liable  to  the  creditors  of  the  com- 
pany on  that  account.  The  court  reserved  the 
question  of  liability  of  the  directors  upon  the 
ground  that  the  debts  exceeded  the  assets,  and 
referred  the  cause  to  the  master  to  report — 
First,  the  paid-up  capital  stock  of  the  corpora- 
lion;  second,  what  debts  were  created  in  ex- 
cess of  the  capital  stock  with  the  assent  of  the 
directors.  August  7,  1894,  the  clerk  reported, 
Hz.:  First,  the  paid-up  capital  stock  of  the 
car  wheel  company  was  $107,000;  second,  the 
indebtwlness  has  exceeded  the  paid  up  capital 
stock  at  all  times  since  April  30,  1885,  and 
that  all  the  debts  were  created  with  the  assent 
of  the  directors,  at  a  time  when  the  indebted- 
ness exceeded  the  paid-up  capital  stock,  though 
,  there  were  assets  sufficient  to  pay  the  debts. 
August  10,  1894,  a  decree  was  entered  overrul- 
ing the  exceptions  filed  to  this  report  by  the 
directors,  the  chancellor  adjudging  that  the 
capital  stock  was  $107,000,  and  that  all  debts 
created  after  April  30,  1885,  were  created  at  a 
lime  when  the  debts  exceeded  the  capital  stock, 
and  were  created  with  the  assent  of  the  di- 
rectors. The  car  wheel  company  and  the  di- 
rectors C.  H.  Brown,  W.  P.  Washburn,  W. 
W.  Woodruff,  D.  A.  Carpenter,  and  M.  L. 
Ross,  appealed,  and  have  assigned  errors. 

The  defendant  banks  whose  debts  were  pre- 
ferred in  the  deeds  of  trust  have  brought  the 
case  up  by  writs  of  error,  and  assign  errors  upon 
the  action  of  the  chancellor  in  adjudging  their 
preferences  illegal,  and  in  ordering  said  deeds 
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to  be  set  aside.  The  second  assignment  is  that 
the  chancellor  erred  in  adjudging  the  car- 
wheel  company  an  insolvent  corporation  at  the 
date  of  the  execution  of  the  second  trust  deeds 
herein  attacked,  and  in  holding  the  latter  void 
for  that  reason,  and  on  account  of  illegal  pref- 
erences. It  is  insisted  that  the  car-wheel  com- 
pany was  solvent,  and  a  going  concern,  and  it 
had  the  right  to  make  preferential  assignments 
to  its  creditors,  and  that  said  deeds  of  trust  are 
therefore  valid.  Mr,  Morawe'z,  in  his  work 
on  Private  Corporations,  referring  to  the  cases 
which  hold  that  corporate  preferences  are  valid, 
says:  "This  doctrine,  in  the  opinion  of  the 
writer,  is  wholly  indefensible  on  principle. 
The  capital  provided  for  the  security  of  the 
creditors  of  the  corporation  is  a  fund  held  for 
the  benefit  of  all  the  creditors  equally.  That 
the  unsecured  creditors  of  a  corporation  are 
entitled  to  an  equal  distribution  of  the  common 
security  has  often  been  recognizid  by  the 
courts  of  equity  in  adjusting  the  rights  of 
creditors  among  themselves  and  in  relation  to 
the  company's  shareholders.  After  a  corpora- 
tion has  become  insolvent,  and  has  ceased  to 
carry  on  business,  the  rights  of  its  cretiitors 
become  fixed.  If  a  corporation,  w^hose  assets 
are  not  sufficient  to  satisfy  all  of  its  creditors 
in  full,  can  prefer  certain  creditors,  leaving 
others  unpaid,  this  must  be  by  virtue  of  a 
power  reserved  by  implication  to  the  company 
and  its  agents.  But  this  power  cannot  justly 
be  included  in  the  general  powers  of  manage- 
ment which  a  corporation  must  necessarily 
possess  over  its  property  in  order  to  carry  on 
its  business  and  further  the  purposes  for  which 
the  company  was  formed.  The  purposes  of 
a  corpyoration  are  not  furthered  in  any  manner 
by  giving  it  or  its  agents  the  power,  after  the 
company  has  become  insolvent  and  has  ceased 
to  carry  on  business,  and  after  its  shareholders 
have  lost  their  interests  in  the  corporate  estate, 
to  prefer  a  portion  of  the  creditors,  according 
to  interest  or  mere  whim,  and  to  pay  their 
claims  in  full,  leaving  the  others  wholly  with- 
out redress."  2  Morawetz,  Priv.  Corp.  §  803. 
The  settled  law  of  this  state  is  that  the  assets 
of  an  insolvent  corporation  become  from  the 
date  of  its  assured  insolvency  a  fixed  trust 
fund  for  equal  pro  rata  distribution  among  its 
creditors,  unless  other\^se  provided  by  law,  or 
fixed  by  valid  contract.  Marr  v.  Bank  of  West 
Tenne>-see,A  Coldw.  471;  Mosehy  v.  WiUiamson, 
5  Heisk.  286;  Comfort  v.  Patterson,  2  Lea,  672; 
City  Sat.  Bank  v.  Nfrrth  Ala.  Lniriba'  &  Mfg, 
Co.  91  Tenn.  15;  Smith  v.  St.  Louis  Mut.  L, 
Ins.  Go.  2  Tenn.  Ch.  737.  It  has  been  held, 
however,  in  this  state,  that  although  the  lia- 
bilities of  a  corporation  may  greatly  exceed  its 
assets,  it  is  not  insolvent  in  such  sense  as  that 
its  assets  become  a  trust  fund  for  pro  rata  dis- 
tribution among  its  creditors  so  long  as  it  con- 
tinues to  be  a  going  concern,  and  conducts  its 
business  in  the  ordinary  way.  There  must  be 
some  positive  act  of  insolvency,  such  as  the 
filing  of  a  bill  to  administer  its  assets,  or  the 
making  of  a  general  assignment,  or  the  perma- 
nent cessation  to  do  business.  Comfort  v.  Mc- 
Teer,  7  Lea,  660. 

With  this  preliminary  statement  of  the  law, 
we  proceed  to  inquire  whether,  at  the  date  of 
the  execution  of  the  trust  deeds  in  question,  to 
wit,  on  January  27,  1892,  the  Knoxville  Car- 
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Wheel  Company  was  an  iDsolveot  corporation, 
and  if  this  fact  had  been  signalized  by  a  sus- 
pension of  its  corporate  business,  and  the  trans- 
fer of  all  i's  available  assets.  The  complainants 
took  the  deposition  of  Charles  H.  Brown,  the 
president,  secretary,  treasurer  and  general 
manager  of  the  corporation.  It  appears  from 
the  ttslimony  of  Mr.  Brown  that  this  corpo- 
ration had  lost  money  continuously  since  Oc- 
tober, 1890.  This  wftness  further  testified  that 
about  January  80,  189.',  the  company  sus- 
pended business.  He  was  then  asked.  *Why 
did  you  suspend?"  His  answer  was:  ''Be- 
cause I  did  not  have  the  money.  Outstanding 
notes  went  to  proiest.  and  bills  became  payable 
faster  than  we  could  make  collections.  The 
railroads  were  all  in  a  cramped  condition,  and, 
instead  of  paying  their  bills  at  the  first  of  the 
month,  as  they  bad  done,  they  kept  us  wait- 
iuer,  and  we  are  waiting  for  some  of  them  yet." 
The  witness  was  then  asked  if  the  deeds  of 
trust  were  executed  for  the  purpose  of  giving 
preferences.  He 'answered,  "I  believe  it  to  fcS 
construed  that  way." 

Question:  'Did  you,  before  susspending, 
consult  with  the  directors  as  to  the  advisability 
of  suspending?" 

Answer:  "Yes,  sir.  I  called  the  directors 
together,  explained  the  financial  si'uation; 
that  notes  were  coming  due,  and  no  funds  to 
meet  them,  and  the  East  Tennessee  National 
Bank  had  refused  to  let  us  have  any  more 
money.  We  then  decided  to  assign,  or  at  least 
to  execute  trust  deeds.  The  trust  deeds  were  not 
executed  until  after  the  company  suspended." 

Witness  states  his  impression,  without  giv- 
ing actual  figures,  that  the  company  had 
sufficient  assets  to  cover  the  liabilities  left  un- 
secured after  the  execution  of  the  deeds  of 
trust.  He  is  asked  to  specify  any  assets  re- 
served by  the  company  to  pay  the  unsecured 
debts.  'The  witness  is  unable  to  mention  any 
item,  but  says  "the  only  way  to  find  out  would 
be  to  take  tlie  deeds  of  trust  and  the  balance 
sheet,  and  check  them  off."  When  the  balance 
sheet  is  checked  off,  it  is  ascertained  that  the 
principal  items  not  contained  in  the  deeds 
of  trust  are  the  iiems  of  account  due  from 
the  Georgia  Railroad  Company  and  the  Duck- 
town  Sulphur,  Copper,  &  Iron  Company,  and 
which  had  been  transferred,  bv  authority  of 
the  directors.  January  25,  1892.  to  the  Me- 
chanics' National  Bank,  and  the  item  of  ac- 
count against  the  Richmond  Locomotive  & 
Macbine"Work«,  transferred  lo  W.  R.  Turner, 
to  secure  the  paj^ment  of  a  note  in  favor  of  Wil- 
liam Fain,  administrator,  which  w^ns  then  past 
due.  The  record  discloses  that  in  these  deeds 
of  trust  the  company  had  conveyed  its  entire 
plant,  including  the  wheels  on  hand  and  those 
in  process  of  manufacture,  its  tools,  stock  in 
trade,  all  accounts  and  bills  receivable  and 
lands  owned  by  the  company  which  were  not 
then  under  mortgage.  The  property  convened 
in  the  deeds  of  trust  apparently  embraced 
everything  owned  bv  the  corporation.  The 
trustees  were  placed  (n  possession  of  the  prop- 
erty conveyed  to  them,  and  the  business  of  the 
company  was  suspended. 

It  further  appears  that  during  the  year  end- 
ing April  30,  1891,  the  company  had  sustained 
a  net  loss  of  1^12.831.04,  and  during  nine 
months  from  April  30,  1891,  to  February  1, 
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1892,  it  had  sustained  a  net  loss  of  |20,987.83; 
making  a  total  loi!>s  sustained  by  the  company 
during  the  twenty-one  months  preceding  the 
suspension  of  business  on  January  30,  1892,  of 
$38,818.87.  On  the  latter  date  the  directors 
ordered  the  factory  to  be  closed,  stopped  all 
salaries  excepting  the  salary  of  a  bookkeeper, 
which  was  to  iHi  continued  only  until  such 
time  when  the  books  were  written  up.  The 
president  of  the  company  was  requested  to  re- 
main in  charge  during  the  month  of  February, 
the  salary  to  be  arranged  hereafter;  and  he  was 
authorized  to  reopen  the  machine  shop,  and  to 
complete  such  unfinished  work  as  was  on 
hand;  and  also  empowering  him  to  sell  the 
Carter  county  propertv,  which  was  all  covered 
by  the  trust  deeds  ma(fe  to  Jackson  and  Payne 
On  March  30,  1892,  the  directors  authorized 
the  execution  of  an  additional  deed  of  trust  to 
secure  payment  of  claim  of  Jennifer  Iron  Com- 
pany for  $1,080.  It  further  appears  that  no 
meetings  of  the  directors  were  held  from 
March  30,  1892,  to  May  10,  1892.  when  the 
present  bill  was  tiled.  During  this  time  no 
preparations  were  made  for  the  resumption  of 
business,  but  there  was  every  indication  of  per- 
manent suspension  and  a  final  liquidation  of 
the  affairs  of  the  company. 

The  claim  of  the  company  that  it  was  sol- 
vent is,  in  our  opinion,  based  largely  upon  ex- 
travagant valuations  of  its  assets,  and  especially 
upon  an  overestimate  of  the  value  of  certain 
lands  owned  by  the  company  in  Carter  county. 
The  valuation  put  upon  this  land  by  the  stock- 
holders was  entirely  arbitrary,  and  without  any 
sufficient  reason  to  justify  such  an  exaggerated 
figure.  The  evidence  shows  that  there  was  no 
niarket  for  such  real  estate  in  1892,  that  on 
account  of  the  general  depresi^ion  in  business 
it  was  impossible  to  sell  real  estate,  and  th&t 
such  an  asset  was  entirely  unavailable.  When 
this  bill  was  filed  the  company's  matured  and 
unsettled  floating  indebtedness  exceeded  $70,- 
000,  its  bonded  indebtedness  of  $100,000  would 
mature  in  two  months,  the  entire  a&seLs  of  the 
company  were  covered  with  deeds  of  trust,  and 
the  company  was  entirely  without  resources  to 
liquidate  this  heavy  indebtedness.  The  ques- 
tion, then,  is  whether  a  creditor,  on  May  10, 
1892,  after  the  trust  deeds  had  been  executed, 
and  the  assignees  had  taken  po.ssession  of  the 
entire  propertv  of  the  company,  could  tile  and 
maintain  a  bill  to  wind  up  the  affairs  of  the 
company  as  an  insolvent  corporation.  We 
think  the  right  to  maintain  the  bill  is  clear  and 
unquestionable.  Complainant,  without  ob- 
taiuing  a  judgment  at  law  upon  its  demand, 
had  the  undoubted  right  to  file  this  bill,  and 
have  the  company  wound  up  as  an  insolvent 
corporation,  and  its  assets  distributed  ratably 
among  all  the  creditors.  As  stated  in  the 
brief:  "While  this  bill  was  originally  filed  only 
to  collect  a  debt  of  $400,  there  are  now  before 
the  court  $190,000  of  creditors  on  whose  be- 
half it  was  also  filed,  and  who  now  join  with 
the  original  complainant  in  the  demand  that  it 
be  sustained,  and  the  assets  of  this  insolvent 
corporation  applied  to  the  payment  of  its  just 
debts."  The  bill  is  clearly  maintainable  un- 
der the  following  sections  of  the  (Mill.  &  V.) 
Code: 

"Sec.  5037.  The  creditors  of  a  corporation 
may    also,   without    first    having    obtained 
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fi  judgment  at  law,  file  a  bill  in  the  court 
of  chancery,  to  attach  the  property  of  the 
corporation,  and  subject  the  same,  by  sale 
or  otherwise,  to  the  satisfaction  of  their  debt, 
when  the  corporate  franchises  are  not  used,  or 
have  been  granted  to  others  in  whole  or  in 
part. " 

•Sec  5038.  In  such  cases  the  court  may  ap- 
point a  receiver,  take  an  account  of  the  aiBfairs 
of  the  corporation,  and  apply  the  property  and 
•eflfecls  to  the  payment  of  debts  p7'o  rata,  and 
divide  the  surplus,  if  any,  among  the  stock- 
holders." 

"Sec.  4168.  A  corporation  is  not  dissolved 
by  the  non-use  or  assignment  toothers,  in  wbole 
or  in  part,  of  its  powers,  franchises,  and  privi- 
leges, unless  all  the  corporate  property  has  been 
appropriated  to  the  payment  of  its  debts;  and 
any  creditor,  for  himself  and  other  creditors, 
whether  he  has  recovered  judgment  or  not,  or 
any  stockholder,  for  himself  and  other  stock- 
holders, may  file  a  bill  under  the  provisions  of 
this  chapter,  to  attach  the  corporate  property, 
and  have  such  property  applied  lo  the  pay- 
ment of  the  debts  of  the  corporation  and  any 
surplus  divided  among  the  stockholders." 

In  Stnith  v.  >Y.  Louis  Mut.  L.  Ins.  Co,  6  Lea, 
569,  it  was  said  that  under  these  sections  of  the 
Code  "the  court  may  find  [as]  a  fact  that  the 
corporation  is  involved,  or  has  ceased  to  do 
business,  or  has  granted  its  franchises  in  whole 
or  in  part  to  others,  and  upon  the  adjudication 
of  any  of  these  facts  the  right  to  administer  its 
eflfects  for  the  benefit  of  creditors  follows." 

We  are  also  of  the  opinion  that  the  execu- 
tion of  these  deeds  of  trust  under  the  circum- 
stances was  an  overt  act  of  insolvency,  and  was 
a  preferential  diversion  of  the  corporate  assets 
to  the  payment  of  debts  of  any  class  to  the  ex- 
clusion of  other  classes.  The  execution  of  the 
deeds  of  trust  under  the  circumstances  was  a 
confession  of  insolvency.  We  therefore  ad- 
judge the  several  deeds  of  trust  executed  by 
the  car-wheel  company  to  Payne.Spillman.  and 
McMillan  void,  and  the  decree  of  the  chancel- 
lor in  setting  them  aside  was  correct. 

We  do  not  decide,  and  do  not  wish  to  be  so 
understood,  that  a  corporation,  although  actu- 
ally insolvent,  so  long  as  it  is  a  going  concern, 
may  not  deal  with  its  property,  and  transfer  it 
for  value,  in  due  course  of  business,  to  general 
creditors.  A  mere  excess  of  liabiliiies  over 
assets  would  not  alone  be  suflicient  to  justify 
an  interference  and  stoppage  of  business  at  the 
suit  of  a  creditor.  *'A  corporation  is  author- 
ized to  continue  the  management  of  its  af- 
fairs, to  deal  with  its  property,  and  to  assign  it 
for  value  in  due  course  of  business,  notwith- 
standing its  actual  insolvency,  so  long  as  there 
is  an  honest  intention  and  a  reasonable  expecta- 
tion on  the  part  of  the  company  of  redeeming 
its  fortunes;  and  it  is  only  when  a  corporation 
is  about  to  defraud  its  creditors  by  waste  of  its 
assets,  or  when  the  insolvency  of  the  company 
is  hopeless,  so  that  further  prosecution  of  the 
enterprise  would  clearly  be  at  the  expense  of 
the  creditors,  that  the  latter  may  interfere  to 
protect  their  lien."  2  Morawetz,  Priv.  Corp. 
2d  ed.  ^  786;  Wait, Insolvent  Corp.  §  84, quoting 
the  above  with  approval.  2  Spelling,  Priv. 
Corp.  $  712.  "It  has  accordingly  been  held 
that  a  corporation  which  is  insolvent,  and 
unable  to  pay  all  of  its  creditors  in  full, 
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may  continue  its  operations  and  pav  off  debts 
in  regular  course  of  business,  though  a  part  of 
the  creditors  be  thereby  deprived  of  their  se- 
curity." 2  Morawetz,  f*riv.  Corp.  §  786.  We 
hold,  however,  that  this  corporation,  at  the 
date  of  the  filing  of  the  bill,  was  not  only  actu- 
ally insolvent,  but  had  committed  an  overt  act 
of  insolvency  by  preferential  assignments  to 
creditors. 

The  next  question  presented  is  in  respect  of 
the  individual  liability  of  the  directors.  The 
charter  of  the  Knoxville  Car-Wheel  Company 
contains  the  following  clause,  to  wit:  **lf  the 
indebtedness  of  said  company  shall  at  any 
time  exceed  the  capital  stock  paid  in,  the  di- 
rectors assenting  thereto  shall  be  individually 
liable  to  the  creditors  for  said  excess."  The 
chancellor  found  that  the  capital  stock  of  the 
company  subscribed  and  paid  in  amounted  to 
$107,000,  and  that  all  debts  created  after  April 
30,  1885,  were  in  excess  of  the  capital  stock 
paid  in;  that  the  directors  had  assented  to  the 
creation  of  such  indebtedness,  and  were  indi- 
vidually liable.  He  decreed,  however,  that 
this  liability  upon  the  part  of  the  directors  was 
secondary,  and  that  the  sum  could  not  be  as- 
certained until  the  property  of  the  corporation 
was  sold,  and  its  proceeds  distributed.  The 
finding  of  the  chancellor  that  the  capital  stock 
of  the  company  was  $107,000  is  fully  sustained 
by  the  record.  The  capital  stock  is  shown  by 
the  first  report  made  by  the  secretary  and 
treasurer  of  the  company  to  stockholders,  on 
May  19,  1882,  to  be  $107,000,  and  it  appears  at 
the  same  sum  in  every  subsequent  annual  re- 
port from  that  time  to  February  1.  1892,  upon 
which  date  the  last  report  was  made.  The 
capital  stock  is  proved  to  have  been  $107,000 
by  C.  H.  Brown,  who  was  secretary  and  treas- 
urer or  president  of  the  corporation  from  its 
organization.  It  is  insisted  in  behalf  of  com- 
plainants that  the  excess  of  indebtedness  over 
capital  stock  for  which  the  directors  are  liable 
amounts  to  the  sum  of  $78,000.  It  is  con- 
ceded by  defendants  that  if  the  terra  "indebt- 
edness," employed  in  the  statute,  should  be  held 
to  embrace  the  fixed  bonded  indebtedness  of  the 
company  as  well  as  its  floating  debts,  then  its 
indebtedness  does  exceed  the  capital  stock  paid 
in.  The  insistence  in  behalf  <>f  the  directors 
on  this  branch  of  the  case  is  twofold,  to  wit: 
First,  that  the  term  "capital  stock  paid  in"  in- 
cludes, not  merely  the  capital  stock  paid  in  by 
the  subscribers,  but  the  entire  capital  and 
available  assets  of  the  company;  second,  that 
the  term  "indebtedness"  used  in  the  statute, 
does  not  include  the  bonded  indebtedness,  but 
merely  the  floating  debts  of  the  company.  The 
proper  solution  of  this  question  involves  the 
determination  of  the  correct  meaning  of  the 
terms  "indebtedness"  and  "capital  stock  paid 
in"  as  employed  In  the  charter  of  the  company. 
What,  then,  is  the  meaning  in  this  connection 
of  the  term  "capital  stock  paid  in?"  The  in- 
sistence of  defendants'  counsel  is  that  the  as- 
sets on  hand  and  available  for  payment  of 
debts,  no  matter  how  derived,  must  constitute 
the  fund  called  "capital  stock  paid  in."  In 
support  of  this  contention  counsel  cites  2 
Beach,  Priv.  Corp.  §  465,  tiz.:  "In  respect  of 
corporate  capital  the  word  [capital]  is  in  een- 
eraf  use  as  signifying  the  sums  paid  in  by  the 
subscribers,  with  the  addition  of  all  gains  and 
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profits  realized,  with  such  diminutions  as  have 
resulted  from  losses  incurred  in  transacting 
business.  In  this  sense  the  capital  of  a  corpo- 
ration is  the  fund  with  which  it  transacts  its 
business  and  embraces  all  its  property,  real  and 
personal,  constituting  the  assets  of  the  corpora- 
tion such  as  are  subject  to  execution  at  law. 
So  much  of  the  capital  as  is  represented  by 
the  capital  stock  issued  must  always  be  kept 
unimpaired  during  the  existence  of  the  corpo- 
ration; but  thai  portion  of  the  capital  which 
represents  the  surplus  arising  from  the  oper- 
ation of  the  business  of  the  corporation  is  sub- 
ject to  the  discretion  of  the  managers  in  regard 
to  its  disposition.  Therefore  profits  remain  a 
part  of  the  fund  constituting  the  capital  until 
actually  divided  among  the  stockholders. "  We 
do  not  think  the  quotation  from  Beach  sus- 
tains the  position.  It  will  be  observed  that 
Mr.  Beach  in  this  quotation  is  dealing  with  the 
word  * 'capital,"  and  he  does  not  treat  this 
term  as  synonymous  with  "capital  stock."  In 
the  very  next  section  the  same  author  says, 
mz.:  "There  is  a  distinction  between  the  capi- 
tal of  a  corporation  and  its  capital  stock, 
though  they  are  often  used  as  interchangeable 
terms.  The  capital  stock  is  clearly  not  the 
same  as  property  possessed  by  the  corporation; 
for  the  capital  stock  remains  fixed  although 
the  actual  property  of  the  corporation  varies 
in  value  and  is  constantly  increasing  or  dimin- 
ishing in  amount.  What  the  amount  of  the 
capital  shall  be  is  within  the  discretion  of 
the  managers,  but  the  amount  of  the  capital 
stock  is  limited  and  determined  by  the  charter 
and  the  laws  governing  it.  It  follows,  there- 
fore, that  a  limit  imposed  upon  the  capital  stock 
of  a  corporation  does  not  restrict  the  amount 
of  property  which  it  may  own."  2  Beach, 
Priv.  Corp!  §  466. 

This  distinction  is  clearly  shown  in  §  781  of 
Morawetz  on  Private  Corporations,  in  these 
words:  "The  amount  of  the  capital  stock  of  a 
corporation  is  usually  fixed  at  a  definite  sum 
by  the  charter  or  other  instrument  which  has 
been  agreed  to  by  the  shareholders  as  containing 
the  essential  conditions  of  their  contract  of  asso- 
ciation. It  is  so  fixed,  partly  for  the  purpose  of 
determining  the  scope  of  the  company's  busi- 
ness and  the  relative  rights  and  obligations  of 
its  shareholders  as  among  themselves,  and 
partly  also  for  the  purpose  of  obtaining  com- 
mercial credit  on  behalf  of  the  corporation,  by 
indicating  to  the  community  what  security  has 
been  provided  for  those  who  deal  with  it. 
Every  person  who  becomes  a  shareholder  in  a 
corporation,  and  every  person  who  deals  with 
a  corporation,  understands  that  the  fund  con- 
tribuied  or  agreed  to  be  contributed  as  the 
company's  capital  shall  be  charged  with  the 
payment  of  corporate  debts.  It  is  likewise  un- 
derstood, where  there  is  no  express  provision 
to  the  contrary,  that  the  funds  so  charged  shall 
be  the  only  security  for  creditors,  and  that  the 
shareholders  shall  not  be  individually  liable  for 
the  corporate  debts  and  obligations.  Every 
contract  entered  into  by  a  corporation  there- 
fore includes:  (1)  An  implied  agreement  that 
the  company's  capital  shall  be  held  and  used 
as  a  trust  fund  equitably  pledifed  as  security 
for  the  corporate  debts.  («)  An  implied  rep- 
resentation that  the  company's  capital  has  been 
paid  in  or  subscribed  as  indicated  by  the  com- 
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j  pany's  charter,  and  that  the  fund  contributed 
I  or  subscribed  has  been  preserved  for  the  pur- 
I  poses  for  which  it  was  provided."  "Capital 
stock  is  the  sum  fixed  by  the  corporate  charter 
as  the  amount  paid  in  or  to  be  paid  in  by  tbe 
stockholders  for  the  prosecution  of  the  busi- 
ness of  the  corporation  and  for  the  benefit  of 
corporate  creditors.  The  capital  stock  is  to  be 
clearly  distinguished  from  the  amount  of  prop- 
erty possessed  by  the  corporation.  Occasion- 
ally it  happens  that  under  the  terms  of  stat- 
utes relating  to  taxation  which  have  been 
drawn  without  regard  to  the  technical  mean- 
ing of  words,  the  courts  will  construe  the  cap- 
ital stock  to  mean  all  the  actual  property  of 
the  corporation.  But  this  is  for  the  purpose 
of  carrying  out  the  intent  of  the  statute,  and 
is  not  the  real  meaning  of  the  terms.  At  com- 
mon law  the  capital  stock  does  not  vary,  but 
remains  fixed,  although  the  actual  properly  of 
the  corporation  may  fluctuate  widely  in  ^alue 
and  may  l>e  diminished  by  losses  or  increased 
by  gains."  1  Cook,  Stock,  Stockholders  & 
Corp.  Law,  ^  9.  See  also  Afemp/iiM  db  C.  IL 
Co.  v.  Gained.  97  U.  S.  697,  24  L.  ed.  1091;  Ohio 
Life  Ins.  &  T.  Co.  v,  Merchapts*  Iiu.  dt  T.  Co. 
,  if  Humph.  1,  53  Am.  Dec.  742:  Cmon  Btntk 
!  V.  State,  9  Yerg.  490;  South  JSashn'/U  Strttt 
H.  Co.  V.  Morrow,  87  Tenn.  406,  2  L.  K.  A. 
853;  Memphis  v.  Knsley,  6  Baxt.  553,  32  Am. 
Rep.  532:  Aashville  Gaslight  Co.  v.  Xashrille, 
8  Lea,  406.  We  therefore  conclude  ihat  the 
term  "capital  stock  paid  in"  means  the  amount 
j  subscribe(i  and  paid  by  the  stockholders,  and 
that  amount  is  clearly  shown  by  the  proof  to 
have  been  1107,000. 

The  next  question  presented  is  whether  the 
word  "indebtedness,"  in  the  clause  of  the  char- 
ter imposing  personal  liability  on  the  directors* 
assentinar  to  an  indebtedness  in  excess  of  the 
Tcapital  stock  paid,  includes  bonded  indebted- 
ness. The  chancellor  so  held.  The  conten- 
tion of  the  directors'  counsel  is  that  the  term 
means  the  floating  indebtedness,  and  does  not 
embrace  the  bonded  debt.  Counsel,  in  order 
to  support  this  contention,  §o  into  a  history  of 
previous  legislation  on  this  subject,  but" we 
have  been  unable  to  derive  much  light  from 
that  source.  The  only  material  difference  we 
note  between  the  former  acts  and  the  statute 
in  question  is  that  in  the  latter  the  words 
"paid  in"  have  been  added.  The  former  acts 
simply  provided  that  the  indebtedness  should 
not  exceed  the  capital  stock.  We  think  the 
addition  of  the  words  "paid  in"  strengthens,, 
rather  than  diminishes,  the  force  of  the  ar- 
gument that  bonded  indebtedness  is  within 
the  meaning  of  the  statuta  The  construction 
contended  for  by  counsel  for  the  directors 
would  lead  to  this  anomaly:  that  directors  ha  v- 
ing  contracted  indebtedness  to  the  limit  allowed 
by  the  charter  may  fund  this  liability  in  bonds,, 
secure  them  by  a  recorded  mortgage,  and  then, 
without  risk  to  themselves,  incur  additional 
indebtedness,  and  repeat  the  process  toti^  quo- 
ties.  We  have  been  furnished  with  no  direct 
authority  on  the  point  now  being  adjudged. 
Counsel,  however,  cite  Stone  v.  Chisolm,  113 
U.  S.  802,  28  L.  ed.  991,  where  it  appears 
that  the  indebtedness  with  which  tbe  directors 
were  sought  to  be  charged  under  a  North 
Carolina  statute  was  a  registered  bonded  in- 
debtedness; but  the  precise  point  raised  here 
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was  not  prescDted  or  decided.  We  think  this 
section  of  the  charter  of  the  car- wheel  company 
is  unambiguous,  and  the  term  * 'indebtedness" 
clearly  includes  the  bonded  debt. 

It  is  insisted  by  defendants'  counsel  that  the 
directors'  liability  does  not  constitute  a  fund 
for  the  benefit  of  creditors  generally,  but  that 
it  is  a  specific  liability  in  favor  of  individual 
creditors  whose  debts  were  illegally  contracted, 
and  that  other  creditors,  whose  debts  were 
legally  contracted,  cannot  avail  themselves  of 
it.  That  proposition  is  true,  but  in  conceding 
this  we  do  not  wish  to  be  understood  as  agree- 
ing that  each  creditor  whose  debt  has  been  il- 
legally contracted  may  maintain. a  separate  suit 
against  the  directors  for  the  assertion  of  his  in- 
dividual claim.  We  held  in  Moulton  v.  Con- 
neUIMl  Ate  Lester  Co.  93  Tenn.  377,  that  the 
liability  ot  the  directors  is  a  fund  created  by 
the  statute  for  the  benefit  of  all  the  creditors 
whose  debts  were  incurred  in  excess  of  the 
capital  stock  paid  in  with  the  assent  of  direct- 
ors, and  that  the  bill  must  be  filed  for  the 
benefit  of  all  creditors  so  situated.  In  this 
view  the  present  bill  is  properly  framed. 
Hornar  v.  Henning,  93  U.  8.  231,  23  L.  ed. 
879;  Stone  v.  Chisohn,  113  U.  8.  302,  28  L.  ed. 
991;  Pollard  y.  Bailey,  87  U.  8.  20  Wall.  520, 
22  L.  ed.  376.  In  Stone  v.  Chisolm,  113  U.  8. 
302,  28  L.  ed.  991.  Justice  Matthews,  in  stat- 
ing the  reason  of  the  rule,  said,  viz.:  **The 
conditions  of  the  personal  liability  of  the  direc- 
tors of  the  corporation,  expressed  in  the  statute, 
are  that  there  shall  be  debts  of  the  corporation 
in  excess  of  the  capital  stock  actually  paid  in, 
to  which  the  directors  sought  to  be  charged 
shall  ha^^e  assented.  .  .  .To  ascertain  the 
existence  of  the  liability  in  a  given  case  re- 
quires an  account  to  be  taken  of  the  amount  of 
the  corporate  indebtedness,  and  of  the  amountof 
the  capital  stock  actually  paid  in— facts  which 
the  directors,  upon  whom  the  liability  is  im- 
posed, have  a  right  to  have  determined,  once 
for  all,  in  a  proceeding  which  shall  conclude 
all  who  have  an  adverse  interest,  and  a  right 
to  participate  in  the  benefit  to  result  from  en- 
forcing the  liability.  .  .  .  The  evident 
intention  of  the  provision  is  that  the  liabil- 
ity shall  be  for  the  common  benefit  of  all  en- 
titled to  enforce  it  according  to  their  interest; 
an  apportionment  which,  in  case  there  cannot 
be  satisfaction  for  all,  can  only  be  made  in  a 
single  proceeding  to  which  all  interested  can 
be  made  parties.  ...  It  is  immaterial," 
continues  the  court,  "that  in  the  present  case 
it  does  not  appear  that  there  are  other  creditors 
than  the  plaintiffs  in  error.  There  can  be  but 
one  rule  for  construing  the  section,  whether 
the  creditors  be  one  or  many." 

The  next  assignment  is  that  the  chancel- 
lor erred  in  decreeing  that  all  the  debts  of  the 
company  contracted  after  April  30,  1885,  were 
created  with  the  assent  of  the  directors.  It 
may  be  conceded  that  this  assignment  presents 
a  question  of  some  difficulty,  and  probably  the 
determining  issue  in  the  case.  The  language 
of  the  statute  is  ne. :  "If  the  indebtedness  of 
said  company  shall  at  any  time  exceed  the 
capital  stock  paid  in,  the  directors  assenting 
thereto  shall  be  individually  liable  to  the  credit 
ors  for  said  excess."  It  may  be  remarked 
that  this  clause  is  peculiar  to  charters  of  min- 
ing and  manufacturing  companies,  and  is  a 
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discrimination,  to  some  extent,  against  this 
class  of  domestic  corporations.  It  has  been 
uniformly  held  that  such  statutes,  being  in 
derogation  of  the  common  law.  must  be  strictly 
construed.  As  stated  by  Mr.  Cook  in  his  work 
on  Stock  &  Stockholders:  "They  [such  stat- 
utes] are  a  wide  departure  from  established 
rules,  and.  though  founded  on  considerations 
of  public  policy  and  general  convenience,  are 
not  to  be  extended  beyond  the  plain  intent  of 
the  words  of  the  statute."  Handy.  Cole,  88 
Tenn.  402,  403,  7  L.  H.  A.  96;  2  Spelling.  Priv. 
Corp.  §  921;  Allien  v.  Coal. Creek  &  N.  R. 
Coal  Co.  87  Tenn.  62,  63.  Says  Mr.  Thomp- 
son, in  his  Commentaries  on  Private  Corpora- 
tions, vol.  3,  §  4271:  "It  is  a  principle  of 
legal  procedure  that  when  a  party  sues  to  en- 
force a  liability  created  by  a  statute  in  deroga- 
tion of  the  common  law,  he  must  not  only  dis- 
tinctly aver,  but  he  must  make  strict  proof  of, 
a  case  within  the  terms  of  the  statute.  The 
principle  operates,  if  possible,  more  strongly 
where,  as  in  the  cases  under  consideration,  the 
statute  creates  a  liability  in  the  nature  of  a 
penalty.  The  principle  is  believed  to  be  a  rule 
of  right  rather  than  a  rule  of  procedure,  and 
hence  applicable  in  the  equitable,  as  well  as  in 
the  legal,  forum."  Where  the  liability  is  im- 
posed upon  "  'the  directors  assenting  thereto/ 
the  creditor  .  .  .  must  both  allege  and 
prove  that  the  directors  against  whom  he  pro- 
ceeds did  assent  to  the  unlawful  contract."  a 
Thorap.  Priv.  Corp.  §  4266.  Again,  the 
same  author,  at  §  4264,  says:  "On  the  other 
hand,  where  the  liability  ...  Is  'for  the 
excess,'  an  interpretation  has  been  fallen  into 
which  assimilates  their  liability  to  that  of 
guarantors  of  final  payment,  which  is  believed 
to  comport  best  with  the  real  policy  of  all  such 
statutes,  by  holding  that  the  effect  of  the  stat- 
ute is  to  make  the  directors  individually  liable 
for  such  specific  debts  only  as  were  contracted 
with  their  assent  in  excess  of  the  paid-up  capi- 
tal, and  which  remained  unpaid  after  the  ex- 
haustion of  the  corporate  assets." 

These  principles  have  all  been  recognized 
and  applied  by  this  court  in  the  case  of  Alli- 
son V.  Coal  Creek  iSb  N.  R.  Coal  Co.  87  Tenn. 
62.  The  liability  of  a  director  is  contingent,, 
and  is  made  to  depend  upon  four  conditions, 
namely:  First,  assent  by  him  to  the  creation 
of  the  particular  debt  upon  which  he  is  sued; 
second,  that  the  debt  has  not  been  paid;  third, 
that  the  assets  of  the  corporation  have  been  ex- 
hausted; fourth,  that  the  particular  debt  is  in 
excess  of  the  capital  stock.  Judge  Lurton,  in 
delivering  the  opinion  of  this  court  in  Allison. 
V.  Coal  Creek  &  JV.  R  Coal  Co.  said:  "Unles* 
the  very  debt  upon  which  it  is  sought  to  hold 
the  director  to  individual  liability  was  created 
by  the  assent  of  the  director,  it  is  not  the  case 
provided  for  by  the  charter."  The  cardinal 
inquiry,  then,  upon  this  branch  of  the  case  i* 
whether  there  is  proof  in  this  record  of  assent 
by  the  directors  to  the  creation  of  the  particular 
debts  for  which  the  directors  are  sought  to  be 
held  individually  liable  under  this  statute. 
It  is  insisted  by  counsel  for  the  directors  that 
the  assent  contemplated  by  the  statute  must  be 
given  by  the  directors,  not  as  individuals,  nor 
even  as  stockholders,  but  in  their  capacity  as 
directors.  We  are  constrained  to  believe,  upon 
mature  consideration,  that  this  construction  is- 
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the  proper  one  to  be  j^iven  this  statute.  This  ^ 
construction  accords  with  the  general  rule  that 
directors  must  act  as  an  otflcial  body.  Mr. 
Cook,  in  his  work  on  Stock  &  Stockholders, 
stales  the  rule  thus:  "Moreover,  the  directors 
can  contract  and  act  only  as  a  board,duly  noti- 
fied and  a9seml»lcd.  The  members  of  the  board 
cannot  agree  separately  and  outside  of  the  meet- 
ing, and  theieby  bind  the  corpora' ion.  Nor  can 
a  minority  of  the  board  meet  and  bind  the  bonrd. 
A  majority  must  be  present. and  then  a  majority 
of  that  majority  binds  the  corporation.  A  single 
director  has  no. power  to  contract  for  the  cor- 
poration." 2  Cook,  Stock  &  Stockholders, 
&  Corp.  Law,  §  712.  So  we  think,  when  it  is 
sought  to  hold  a  director  to  individual  liability 
under  the  provisions  of  this  highly  penal  stat- 
ute, it  must  be  shown  that  his  assent  was 
/yriven  in  his  capacity  as  director,  acting  con- 
currently with  a  majority  of  the  official  board. 
We  do  not  hold  thai  the  only  evidence  of  this 
official  assent  must  be  found  in  the  minutes  of 
the  t)oard,  but  we  do  hold  there  must  have 
been  an  official  meetinftwhen  assent  was  given, 
whether  it  apj>ears  in  the  minutes  or  otherwise. 
In  other  words,  we  hold  the  official  minutes  do 
not  constitute  the  only  evidence  of  official  as- 
sent, provided  it  is  made  otherwise  to  appear 
that  at  a  meeting  of  the  official  body  the  di- 
rectors sought  to  be  charged  assented  to  the 
creation  of  the  particular  debt.  Tested  by  | 
this  rule,  we  find,  upon  an  examination  of  the 
record,  that  only  one  of  the  debts  with  which 
the  directors  are  sought  to  be  individually 
charged  was  officially  assented  to,  namely,  that 
in  favor  of  Peter  Staub  for  lease  of  foundry. 

It  is  next  assigned  as  error  that  the  chancel- 
lor refused  any  relief  against  the  directors  on 
account  of  the  payment  of  dividends  amount- 
ing to  $28,000.  It  is  contended  by  counsel 
that  said  dividends  were  paid  at  a  time  and 
under  circumstances  that  rendered  the  pay- 
ment unlawful,  and  was  a  diversion  of  the  as- 
sets of  the  corporation.  The  charter  of  this 
company  provides,  viz.:  **lf  the  directors  de- 
clare ami  pay  any  dividend  when  the  company 
is  insolvent,  or  wrhich  declaration  of  a  dividend 
would  diminish  the  amount  of  the  capital 
stock,  they  shall  be  jointly  and  severally  liable 
to  creditors  for  the  amount  of  dividends  thus 
declared.  Any  director  may  avoid  liability  by 
voting  against  the  dividend  or  by  filing  his  ob- 
jections in  writing  as  soon  as  he  ascertains  a 
dividend  has  been  made."  The  dividends  in 
question  were  paid,  viz.:  April  30,  1884,  4 per 
cent.  5|;4,280;  April  30,  1886,  4  per  cent.  $4,280; 
April  30.  1887,  4  ner  cent,  $4,280;  April  30, 
1888,  4  per  cent.  $4,280;  April  30,  1889,  5  per 
cent,  $5,350;  April  30, 1890,  6  per  cent.  $6,420. 
It  is  insisted  that  the  first  dividend,  paid  April 
30,  1883,  was  paid  out  of  the  proceeds  of  the 
l)onds  which  had  l)een  sold  by  the  company 
at  a  discount  of  22  per  cent,  and  that  the  re- 
maining dividends  were  paid  at  a  time  when 
the  corporation  was  insolvent,  and  when 
its  indebted ne**s  exceeded  the  amount  of  its 
paid-up  capital  stock.  The  chancellor,  upon 
the  hearing,  was  of  opinion  that  the  directors 
were  warranted  in  the  payment  of  these  divi- 
dends, and  that  the  defencianta  were  not  liable 
to  the  creditors  of  the  corporation.  It  is  true, 
as  argueil  by  counsel,  that  when  these  divi- 
dends were  declared  the  indebtedness  of  the 
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corporation  did  exceed  the  amount  of  capi- 
tal stock  paid  in;  but  under  the  statute  last 
cited  this  fact  does  not  determine  the  liability 
of  directors.  The  inhibition  of  the  statute  is 
against  declaring  dividends  when  the  company 
is  insolvent,  or  when  such  dividends  will  di- 
minish the  amount  of  the  capital  stock.  If  the 
assets  are  reasonably  worth,  or  are  honestly 
believed  to  be  worth,  largely  more  than  the 
company's  indebtedness,  and  upon  this  basis 
profits  are  estimated,  the  company  is  not  insol- 
vent,  although  its  indebtedness  noay  exceed  its 
capital  stock  paid  in.  The  record,  discloses 
that  when  these  dividends  were  declared  this 
company  was  engaged  in  a  very  extensive 
business,  and  was  realizing  large  receipts 
from  the  sale  of  the  products  of  its  manufac- 
ture. Its  assets  were  estimated  by  its  di- 
rectors to  be  largely  in  excess  of  the  company's 
liabilities,  and  the  proof  shows  that  said 
assets,  which  consisted  largely  of  mineral 
lands,  were  largeljr  more  valuable  then 
than  at  a  later  period.  The  proof  indicates 
that  during  the  years  covering  the  declaration 
of  dividends  the  company  was  realizing  a  net 
profit  on  its  business,  and  there  was  no  reason 
why  those  profits  should  not  have  been  dis- 
tributed among  its  stockholders.  The  conduct 
of  the  directors  is  to  be  viewed  in  the  light  of 
the  financial  status  of  the  company  at  that 
period,  and  is  not  to  be  determined  by  its  ulti- 
mate insolvency,  precipitated,  doubtless,  by  the 
universal  paralysis  of  business  then  prevailing 
throughout  the  country.  When  the  large 
volume  of  business  transacted  by  this  company 
is  considered,  it  is  not  perceived  how  its  in- 
solvency could  have  l>een  superinduced  by  the 
small  dividends  declared.  We  are  of  opinion 
there  was  no  error  in  the  action  of  the  chan- 
cellor upon  this  branch  of  the  case. 

The  next  matter  for  consideration  arises 
upon  the  answer  and  cross  bill  of  Peter  Staub. 
As  a  creditor  of  the  car- wheel  company,  Staub, 
on  May  13, 1892.  became  a  party  to  the  original 
proceedings,  and  filed  an  answer,  in  which  he 
admitted  the  material  allegations  of  the  bUl. 
His  answer  was  also  filed  ns  a  cross  bill,  in  which 
it  was  alleged  that  on  December  31,  1890,  he 
leased  to  the  car  wheel  company  his  foundry 
property  on  Hardee  street,  in  the* city  of  Knox- 
ville,  for  a  term  of  five  years,  at  a  rental  of 
$4,000  per  annum,  payable  in  monthly  instal- 
ments of  $333.83.  It  is  then  alleged  that  the 
company  is  indebted  to  him  in  the  sum  of 
$1,500  on  account  of  accrued  rents,  which  be 
seeks  to  recover,  and  also  asks  a  decree  for 
the  rents  for  the  unexpired  term  as  the  same 
mature.  It  is  further  alleged  that  the  directors 
of  the  company  assented  to  the  lease,  and  are 
individually  liable  to  him,  for  the  reason  that 
at  the  time  this  lease  was  contract(.»d  the  in- 
debtedness of  the  company  exceeded  its  paid-in 
capital  stock.  Complainant  in  the  cross  bill 
also  joined  in  the  prayer  of  the  original  bill 
for  the  appointment  of  a  receiver.  It  further 
appears  that  on  November  28. 1892,  Staub  filed 
a  petition  in  said  cause,  stating  that  by  reason 
of  nonuser  the  foundry  property  was  getting 
out  of  repair,  and  asking  that  proper  repairs 
be  made  by  the  receiver.  Petitioner  further 
prayed  that  the  leasehold  be  sold,  alleging  that 
the  value  of  the  lease  was  being  deteriorated 
each  day.     It  further  appears  that  upon  motion 
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of  counsel  for  Staub  the  chancellor  allowed  as 
a  preferred  claim  all  rents  accrued  and  accruing 
upon  the  leasehold  property  from  May  10, 
1892,  dale  of  appointment  of  temporary  re- 
ceiver, up  to  date  of  confirmation  of  sale  of 
leasehold,  which  the  receiver  was  ordered  to 
pay  out  of  any  funds  in  his  hands  belonging  to 
the  company.*  In  accordance  with  ihe  decree 
of  the  chancellor,  the  unexpired  term  of  the 
lease  was  sold  by  the  clerk  and  master,  and 
purchased  by  the  Clark  Foundry  &  Machine 
Company  at  the  price  of  $4,500.  This  amount 
not  being  sufl3cient  to  discharge  balance  of 
rent  for  the  unexpired  term,  the  chancellor 
decreed  that  the  company  should  be  liable  for 
the  difference  between  the  amount  realized 
from  the  sale  of  the  leasehold  and  the  sum  con- 
tracted to  he  paid  in  the  lease,  and  he  accord- 
ingly pronounced  a  judgment  against  the  com- 
pany for  this  deficit,  amounting  to  the  sum 
of  $8,600.  Two  assignments  of  error  are  based 
upon  the  action  of  the  chancellor  in  his  dis- 
position of  the  matters  presented  in  this  lease. 
The  first  is  that  he  erred  in  decreeing  that  the 
car-wheel  company  was  indebted  to  Peter 
Staub  in  the  sum  of  $0,600  on  account  of  the 
unexpired  term  of  the  lease;  that  this  unexpired 
term  had  been  sold  to  the  Clark  Foundry  & 
Machine  Company,  and  the  purchaser  became 
onerated  with  the  payment  of  the  entire  rental. 
We  think  the  proposition  eralxxlied  in  this  as- 
signment, that  the  purchaser,  after  buying  the 
unexpired  term  of  the  lease  at  chancery  sale, 
should  nevertheless  be  charged  with  the  con- 
tract rental  of  the  original  lease  for  balance  of 
term,  carries  on  its  face  its  own  refutation. 
The  second  assignment  is  that  the  court  erred 
in  holding  that  the  rents  accruing  from  the 
Staub  lease  after  the  appointment  of  the  re- 
ceiver up  lo  date  of  confirmation  of  sale  of 
leasehold  constituted  a  first  charge  upon  the 
funds  and  properly  in  the  receiver  s  hands,  and 
ordering  same  paid  as  an  expense  of  the  re- 
ceivership. In  support  of  this  assignment 
counsel  for  appellant  argue  that  complainant 
Staub  became  a  party  to  the  ori^rinal  bill  in  this 
cause  by  which  the  car-wheel  company  was 
enjoined  from  prosecuting  its  business  or  using 
its  leasehold  properly,  and  had  a  permanent 
receiver  appointed,  and  the  leasehold  sold;  in 
a  word,  that  the  pos^^ession  and  holding  of  the 
leasehold  estate  from  May  10,  1892,  until  it 
was  sohl,  and  sale  confirmed,  was  all  done  at 
the  instance  and  for  the  benefit  of  Staub,  the 
lessor.  It  is  contended,  however,  by  counsel 
for  Staub,  that  the  receiver  took  possession  of 
the  property,  and  proceeded  to  rent  some  of  it 
to  tenants.  The  evidence  wholly  fails  to  show 
any  renting  of  the  propertv  by  the  receiver,  nor 
is  there  any  proof  that  the  receiver  has  ever 
charged  or  received  any  rent  for  such  occu- 
pation. At  most  the  record  shows  that  one  or 
two  persons  were  permitted  to  occupy  a  part 
of  the  premises  temporarily.  As  suggested  by 
counsel,  for  aught  that  appears  in  this  record, 
"'this  temporary  use  may  have  been  for  the  pro- 
tection and  preservation  of  the  property."    It 
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is  insisted  by  counsel  that  such  temporary 
occupation  of  the  property  by  permission  of 
the  receiver  would  not  be  an  adoption  of  the 
lease  by  the  receiver,  so  as  to  bind  the  assets 
in  his  hands.  Again,  it  is  insisted  that  the  re- 
ceiver had  no  authority  to  adopt  this  lease,  and, 
even  if  be  had  attempted  to  do  so,  it  would  not 
hind  the  complainant  or  the  creditors.  It  is 
then  suggested  that  complainant  Staub  in  none 
of  his  pleadings  had  ever  claimed  that  the  re- 
ceiver was  liable  for  the  rents,  or  that  be  had 
adopted  the  lease.  **A  receiver  derives  his 
authority  from  the  act  of  the  court  appointing 
him,  and  not  from  the  act  of  the  parties  at 
whose  suggestion  or  by  whose  consent  he  is 
appointed;  and  the  utmost  effect  of  his  appoint- 
ment is  to  put  the  property  from  that  time 
into  bis  custody  as  an  otficer  of  the  court  for 
the  benefit  of  the  party  ultimately  proved  to  be 
entitled,  but  not  to  change  the  title,  or  even 
the  right  of  possession  in  the  property."  Union 
Nat.  Bank  v.  Bank  of  Kansas  City,  186  U.  S. 
223, 34  L.  ed.  841 .  As  observed  in  another  case: 
"The  ordinary  chancery  receiver,  such  as  we 
have  in  this  case,  is  clothed  with  no  estate  in  the 
property,  but  is  a  mere  custodian  of  it  for  the 
court:  and,  by  special  authority,  may  become 
an  oflficer  of  the  court  to  effect  a  sale  of  the 
property,  if  that  be  deemed  necessary  for  the 
benefit  of  the  parties  concerned.  If  the  order 
of  the  court,  under  which  the  receiver  acts, 
embraces  the  leasehold  estate,  it  becomes  his 
duty,  of  course,  to  take  possession  of  it.  But 
he  does  not,  by  taking  such  poi^session,  become 
assignee  of  the  term,  m  any  proper  sense  of  the 
word.  He  holds  that,  as  he  would  hold  any 
other  personal  property  involved, —for  and  as 
the  land  of  the  court,  and  not  as  assignee  of 
the  term. "  Gaither  v.  Stockbridge,  67  Md.  222; 
Quv^cy,  M.  dt  P.  R.  Co.  v.  Hvmphreys,  145  U. 
S.  86,  86  L.  ed.  638.  ''In  order  to  bind  a  re 
ceiver,  or  one  standing  in  a  like  relation  to  a 
leasehold  estate,  for  rents,  he  must  elect  to 
accept  the  lease,  and  he  thereby  becomes  vested 
with  the  title  lo  the  leasehold  interest.*'  Re 
Otis,  101  N.  Y.  585.  We  infer,  from  briefs 
of  counsel  filed  in  this  cause,  that  the  chan- 
cellor allowed  these  rents  to  Staub  as  a  pre- 
ferred claim  upon  the  idea  that  they  were 
properly  chargeable  to  the  receiver  as  an  oper- 
ating expense.  We  find  nothing  in  the  record 
to  warrant  such  an  assumption;  nor  is  there 
any  basis  for  the  other  contention, — that  there 
was  in  fact  an  adoption  of  this  lease  by  the  re- 
ceiver. In  our  opinion,  the  action  of  the 
chancellor  in  allowing  as  a  prior  charge  upon 
the  funds  in  the  hands  of  the  receiver  rents 
that  accrued  from  the  appointment  of  the  re- 
ceiver until  the  confirmation  of  the  sale  of  the 
leasehold  was  clearly  erroneous. 

The  result  is  that  complainants  are  entitled 
to  a  decree  against  Staub  on  his  refunding  bond 
for  the  rents  so  improperly  allowed  him. 

The  decree  of  the  chancellor  in  the  particulars 
herein  indicated  will  be  m(*diji€d,  but  in  all  other 
rei^pects  affirmed. 
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1.  The  right  of  the  owner  of  prop- 
erty destroyed  by  fire  to  recover  dam- 
ages from  another  by  whose  fault  it  wafl 
burned  is,  asaifainst  the  defendant,  unaffected  by 
the  fact  that  he  may  have  already  received  full 
payment  for  his  loss  by  InRurance,  and  that  the 
insurer  is  entitled  to  be  subrogated  to  the  claim. 

8.  The  unauthorized  storage  of  cotton 
by  a  tenant  in  abuilciing  hired  for  the 
storapreof  vehicles  makes  him  liable  for  injury 
resultinR  to  the  building  by  flre  which  is  due  to 
the  more  dangerous  nature  of  the  cotton. 

8.  The  measure  of  damages  for  partial 
destruction  of  a  building  is  the  reasonable 
cost  of  restoring  it  so  that  it  will  be  as  valuable 
as  it  was  before,  considering  its  age  and  deprecia- 
tion; and  it  is  not  the  cost  of  a  new  building  the 
same  us  that  destroyed. 

4.  The  proximate  cause  of  damages  to 
a  building  by  flre  when  cotton  is  stored 
therein  without  right  is  the  storage  of  cotton 
therein,  if  except  for  that  the  flre  could  have 
been  extinguished  with  little  or  no  damage. 

(January  17. 1896.) 

APPEAL  by  defendants  from  a  iudgmeni  of 
the  Circuit  Court  for  Davidson  County 
in  favor  of  plaintiffs  in  an  action  brought  to 
recover  loss  caused  by  fire  alleged  to  have  re- 
sulted from  defendant's  negligence.     Affir^ied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  L.  Morris*  for  appellant 
Anderson,  and  Mesfnrs.  Steger*  Washing- 
ton, &  Jackson*  for  appellant  Grantland: 

Upon  payment  by  the  insurers  of  a  loss  by 
fire  communicated  from  the  locomotive  en- 
gine of  a  railroad  the  assured  became  a  trustee 
for  the  insurers,  and  they  might  bring  an  ac- 
tion in  his  name  against  the  railroad  company 
which  he  could  not  release. 

Hart  V.  Western  R.  Corp.  13  Met.  99,  46  Am. 
Dec.  719. 

The  insurance  company  having  paid  the  loss, 
the  debt  is  not  thereby  extinguished,  but  the 
company  is  subrogated  to  all  rights  of  the 
mortgagee  against  the  mortgagor,  and  may 
compel  the  assignment  of  the  debt  and  mort- 
gage to  it. 

Concord  Union  Mat,  F.  Ins.  Co.  v.  Wood- 
bury, 45  Me.  452;  Carpenter  v.  Providence 
Washington  Jns.  Co.  41  U.  S.  16  Pet.  501,  10 
L.  ed.  1047;  State  Mut.  F.  Ins,  Co.  v.  Upde- 
graff,  21  Pa.  518;  Kernochan  v.  New  York 
Bowery  F.  Ins.  Co.  17  N.  Y.  428;  Norwicfi  F.  Ins. 
Co.  V.  Boomer,  52  111.  442,  4  Am.  Rep.  618; 
Honore  v.  Lamar  F.  Ins.  Co.  51  111.  410. 

The  question  of  "proximate  cause"  is  one 


for  the  decision  of  the  court  where  there  is  no 
room  for  doubt. 

Pike  V.  Gra7id  Trunk  R.  Co.  39  Fed.  Rep. 
255;  Hathairay  v.  East  Tennessee,  V.  d*  O.  R. 
Co.  29  Fed.  Rep.  489. 

No  one  is  held  responsible  for  all  the  conse- 
quences of  his  acts  or  defaults,  but  for  those 
only  which  the  law  considers  the  natural  con- 
sequences. 

5  Am.  &  Eng.  Enc.  Law,  p.  5;  1  Suther- 
land, Damages,  ^  56. 

The  wrong  done  and  the  injurj'  8ustaine<i 
must  bear  to  each  other  the  relation  of  cause 
and  effect. 

Warwick  v.  IlutcJdnson,  45  N.  J.  L.  61;  2 
Greenl.  Ev.  $i^  524-526;  Sedgw.  Damaces.  31; 
Sutherland.  Damages,  2d  ed.  §  34;  Mc^rew  v. 
Ketone,  5o  Pa.  436:  Fairbanks  v.  Kerr,  70  Pa. 
86,  10  Am.  Hep.  664;  People  v.  Albany,  ryL&Jis. 
524;  ScJiejfer  v.  Washinyton  City,  V.  M.  d-  G. 
S.  R.  Co.  105  U.  S.  249,  26  L.  ed.  1070. 

No  case  can  be  found  where  a  mere  acci- 
dent or  event  not  resulting  naturally  from  the 
act  done  by  the  defendant  has  been  held  suf- 
ficient to  constitute  a  valid  claim  for  damages. 

Vedder  v.  Uildreth,  2  Wis.  427. 

One  is  not  liable  if  it  be  found  that  the  re- 
sult was  not  under  the  circumstances  to  have 
been  reasonably  expected  by  an  ordinarily 
prudent  man. 

Atkin»jn  v.  Qoodrich  Transi)  Co.  60  Wis. 
141,  50  Am.  Rep.  352;  Milwaukee  &  St.  P.  R. 
Co.  V.  Kellogg,  94  U.  8.  469,  24  L.  ed.  256; 
Scheffer  v.  Washington  City,  \\  M.  dt  G.  S.  R, 
Co.  supra;  Binford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508:  Schmidt  v.  Mitchell,  84  111. 
195,  25  Am.  Rep.  446;  Fames  v.  Teras  d-  3'. 
0.  R.  Co.  63  Tex.  660;  Campbell  v.  Stilbrater. 
32  Minn.  308,  50  Am.  Rep.  567;  LomsriUe  d- 
N,  0.  R.  Co.  V.  Guthrie,  10  Lea,  432;  Suther- 
land, Damages,  §  34;  Bennett  v.  LockwfMxl,  20 
Wend.  223,  32  Am.  Dec.  532;  Crnine  v. 
Petrie,  6  Hill,  523,  41  Am.  Dec.  765;  McGrew 
V.  Sto}ie,  53  Pa.  436. 

Where  two  causes  concur  to  produce  an  ef- 
fect, and  it  cannot  be  determined  which  con- 
tributed most  largely  or  whether  without  the 
concurrence  of  both  it  would  have  happened 
at  all,  and  a  particular  party  is  responsible 
only  for  the  consequence  of  one  of  the  causes,  a 
recovery  cannot  be  had. 

Marble  v.  Worcester,  4  Gray,  895;  Letie  v. 
Jensfm,  12  East,  648. 

The  rule  of  damages  is  the  value  of  the 
properly  lost,  and  not  the  cost  of  replacement. 

May,  Ins.  §  423;  Steward  v.  Phcenix  Ins.  Co. 
5  Hun,  261. 

Messi^s.  Nolen  &  Siemens  and  Hender* 
son  &  Eggleston  for  appellees. 

Wilkes*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  growing  out 
of  a  flre  upon  premises  belonging  to  plaintiffs. 
Miller  and  wife,  but  occupied  by  Anderson, 


Note.— The  above  case  is  one  of  the  few  which 
have  directly  decided  that  the  existence  of  insur- 
ance or  the  payment  of  a  Joss  by  Insurers  consti- 
tutes no  defense  to  an  action  by  the  owner  of 
property  for  tort  or  nejrliprence  causing  its  destruc- 
tion or  loss.  The  other  cases  are  believed  to  sustain 
the  present .  decision  without  conflict,  while  the 
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principle  of  the  decision  is  neoeesarily  recofrnized 
in  that  largo  number  of  cases  which  establish  the 
right  of  subrogation  in  favor  of  the  Insurer  agalo-^t 
the  person  causing  the  loss.  For  some  of  these, 
see  note  to  Insurance  Co.  of  N.  A.  v.  Easton  (Tex.> 
3  L.  R.  A.  424. 
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tind  by  Grantland  as  lessee  or  tenant  under 
Anderson.  The  cause  was  tried  before  the 
<;ourt  and  jury,  and  judgment  rendered  for 
plaintiflfs  for  $1,700,  and  defendants  have  ap 
pealed,  and  assigned  errors. 

It  appears  that  Anderson  and  Mrs.  Miller 
owned  adjoining  store  or  business  houses  in 
Nashville,  the  buildings  being  only  a  few 
inches  apart;  the  roofs  coming  down  together, 
and  being  drained  by  the  same  gutter.  In 
August,  1891,  Anderson,  being  pressed  for 
room  in  his  building,  rented  Mrs.  Miller's 
building,  or  a  part  of  it,  from  her  agent  for 
the  purpose  of  storing  his  buggies  and  car 
riages  on  the  first  floor.  It  is  a  matter  of 
some  controversy  whether  he  was  to  have  the 
use  of  the  basement  and  second  story,  or  only 
the! first;  &Dd  this  question  was  submitted  to 
the  jury  under  a  proper  charge.  However 
this  may  be,  he  subrented  to  Grantland  the 
basement  and  second  story  for  the  sioraee 
of  cotton,  and  it  was  occupied  by  him  for  this 
purpose  from  November,  1891,  to  February 
24,  1892,  so  far  as  the  record  discloses,  with- 
out the  plaintiffs*  knowledge.  At  that  date  a 
fire  originated  in  Anderson's  house  or  factory, 
completely  destroying  it,  as  well  as  the  roof 
and  part  of  the  second  story  floor  and  the  rear 
windows  and  frames  of  >lr8.  Miller's  house. 
3[rs.  Miller's  building  was  fully  insured,  and 
she  collected  from  the  insurance  company  $2,- 
420  in  full  of  her  loss.  She  used  $1,980.50  of 
this  amount  to  repair  her  building,  making  it 
as  valuable  as  before  tbe  fire.  She  then  sued 
Anderson  and  Grantland,  averring  that  Ander- 
son only  rented  the  first  story  of  her  building 
for  storing  buggies,  etc.,  and  he  and  Grant- 
land  had  wrongfully  taken  possession  of  the 
second  story,  and  permitted  cotton  to  be  stored 
therein,  by  reason  of  which  fact  fire  was  con- 
veyed into  the  second  story  from  the  Ander- 
son building,  and  burned  the  floor  and  roof, 
and  made  it  difficult  and  well  nigh  impossible 
to  extinguish  the  fire,  so  that  the  floor  and 
roof  were  destroyed.  A  separate  count  admits 
the  rightful  possession  of  the  second  story,  but 
alleges  that  cotton,  a  highly  inflammable  sub- 
stance, was  stored  therein  contrary  to  express 
agreement.  Several  pleas  were  filed,  both 
general  and  special.  Among  the  latter,  it  was 
set  up  that  plaintiff  had  been  already  paid  the 
full  value  of  her  house  by  the  insurance  com- 
pany, and  that  the  insurance  company  was 
subrogated  to  all  of  plaintiff's  rights  of  action. 
These  pleas  were,  on  motion,  stricken  out  as 
insufficient,  and  this  is  assigned  as  error.  It 
is  also  assigned  as  error  that  the  trial  judge 
committed  an  error  in  his  charge  to  the  jury, 
which  will  be  fully  considered  hereafter.  It 
is  also  assigned  as  error  that  the  court  charged 
that  the  measure  of  damages  was  tbe  reasona- 
ble cost  of  restoring  property  to  its  former 
condition.  Other  errors  are  assigned,  which 
are  not  material,  and  need  not  be  specially  con- 
sidered, except  that  the  court  charged  the  jury 
that  the  rights  of  Grantland  were  measured  by 
those  of  Anderson,  because  it  was  through 
him  he  occupied  the  premises. 

In  regard  to  the  proper  parties  to  the  action, 
we  do  not  think  the  assignment  well  taken. 
If  it  be  conceded  that  the  insurance  company, 
having  paid  the  entire  fire  loss,  is  now  entitled 
to  be  subrogated  to  the  rights  of  tbe  insured, 
SI  L.  R.  A. 


as  against  the  tortfeasor,  or  to  recover  back 
from  him  the  amount  be  recovers,  still  it  does 
not  prevent  a  recovery  in  the  name  of  the  in- 
sured for  the  damans  sustained.  The  question 
of  who  will  be  entitled  to  the  proceeds  of  the 
recovery, — the  insurer  or  the  insured, — is  a  mat- 
ter between  them,  and  constitutes  no  defense 
to  an  action  for  the  damages,  caused  by  the 
wrong,  which,  in  any  event,  must  be  brought 
in  tbe  name  of  the  owner  and  insured,  although 
it  might  be  for  the  use  of  the  insurer.  24  Am. 
&Eng.  Law,  pp.  308-330;  Perroti  v.  Shearer,  17 
Mich.  48.  65,  56:  Clark  v.  Wilmn,  108  Mass. 
219-227,  4  Am.  Rep.  532;  Hayward  v.  Cain, 
105  Mass.  213;  Weber  v.  Morris  &  E,  R.  Co. 
35  N.  J.  L.  409.  10  Am.  Rep.  258;  Mason  v. 
Sainsbvry,  8  Dougl.  61;  Yates  v.  Whyte,  4 
Ring.  N.  C.  272;  Ilart  v.  Western  B.  Corp.  18 
Met.  99,  46  Am.  Dec.  719;  Concord  Union 
Mut,  F.  Ins.  Co.  V.  Woodbury,  45  Me.  433; 
Carpenter  v.  Providence  Washington  Ins.  Co. 
41  D.  S.  16  Pet.  501, 10  L.  ed.  1047;  State  Mnt. 
F.  Ins.  Co.  V.  Updegraff,  21  Pa.  518;  Kerno- 
chan  V.  New  York  Botcery  F.  Ins,  Co.  17  N. 
Y.  428;  Ihiiore  v.  Lamar  F.  Ins.  Co.  51  111. 
410;  Nortnch  F.  Ins.  Co.  v.  Boomer,  52  III. 
442,  4  Am.  Rep.  618. 

In  Perrott  v.  Shearer,  17  Mich.  48,  the  de- 
fendant, a  sheriff,  wrongfully  levied  on  goods, 
the  propertv  of  the  plaintiff,  assignee.  The 
assignee  had  insured  said  goods,  and  they  were 
destroyed  while  in  the  possession  of  defendant 
sheriff.  In  an  aciion  to  recover  the  value  of 
the  goods,  the  defendant  pleaded  that  the 
plaintiff  had  been  paid  value  of  same  by  the 
insurance  company.  Cooley,  Ch.  J. ,  delivered 
the  opinion  of  the  court,  and  said:  "He  [the 
defefadant]  is  found  to  be  a  wrongdoer  in  seiz- 
ing the  goods,  and  be  cannot  relieve  himself 
from  responsibility  to  account  for  their  full 
value,  except  by  restoring  them.  He  has  no 
concern  with  any  contract  the  plaintiff  may 
have  with  any  other  party,  in  regard  to  the 
goods,  and  his  rights  or  liabilities  can  neither 
be  increased  nor  diminished  by  the  fact  that 
such  a  contract  exists.  He  has  no  equities  as 
atrainst  the  plaintiff  which  can  entitle  him,  un- 
der any  circumstances,  to  an  assignment  of 
the  plaintiff's  policies  of  insurance.  The  acci- 
dental destruction  of  the  goods  in  his  hands 
was  one  of  the  risks  he  run  when  the  trespass 
was  committed,  and  we  do  not  see  how  the  law 
can  relieve  him  from  the  consequences.  If  the 
owner,  under  such  circumstances,  keeps  his 
interest  insured,  he  cannot  be  held  to  pay  the 
money  expended  for  that  purpose  for  the  in- 
terest of  the  trespasser.  He  already  has  a 
right  of  action  for  the  full  value  of  the  goods, 
and  he  does  not  give  that  .away  by  taking  a 
contract  of  insurance.  For  the 'latter  he  pays 
an  equivalent  in  the  premium,  and  is  therefore 
entitled  to  the  benefit  of  it,  if  any  benefit  shall 
result.  The  trespasser  pays  nothing  for  it, 
and  is  therefore  justly  entitled  to  no  return. 
Tbe  case,  we  think,  is  within  the  principle  of 
Merrick  v.  Brainard,  38  Barb.  574,  which  ap- 
pears to  us  to  have  been  correctly  decided. 
The  plaintiff  recovers  of  the  defendant  for  the 
wrong  that  has  been  done  him  in  taking  his 
goods;  and  he  recovers  of  the  insurance  com- 
pany a  large  sum  for  a  small  outlay,  because 
such  payment  was  the  risk  they  assumed,  and 
for  which  they  were  fairly  compensated.     It 
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is  not  a  question  of  importance  in  this  inquiry, 
whether  the  act  of  the  defendant  caused  the 
loss  or  not.  His  equitable  claim  to  a  reduction 
of  damages,  if  he  could  have  any,  would 
spring  from  the  fact  that  the  plaintiff  recovers 
pav  ^r  his  property  twice;  but  the  answer  to 
this  is  that  he  recovers  but  once  for  the  wrong 
done  him,  and  he  receives  the  insurance 
money  upon  a  contract  to  which  the  defendant 
is  in  no  way  privy,  and  in  respect  to  which  his 
own  wrongful  act  can  give  him  no  equities." 
PerroU  v.  Shearer,  17  Mich.  55.  56. 

Clark  V.  WiUon,  103  Mass.  219.  4  Am.  Rep. 
582.  was  an  action  for  wrongful  conversion  of 
a  boat.  Plaintiff  had  received  from  an  insur- 
ance company  the  full  value  of  the  vessel,  but 
sued  the  defendant  for  conversion.  It  was 
pleaded  that  plaintiff  had  received  from  an  in- 
surance company  full  value  of  the  vessel,  and 
thai  therefore  the  right  of  action,  if  any,  was 
in  the  insurance  company.  The  court  said: 
•*The  result  is  that,  allowing  to  the  abandon- 
ment made  by  the  plaintiffs,  and  the  recovery 
and  payment  of  a  total  loss,  the  full  effect,  for 
which  the  defendant  contends,  of  an  abandon- 
ment by  an  absolute  owner,  and  payment  of  a 
total  loss  to  him.  they  did  not  defeat  the  right 
to  bring  an  action  at  law  in  the  name  of  the 
plaintiffs  for  the  tort  previously  committed 
against  them.  The  question  whether  the  dam- 
ages recovered  will  belong  to  them  or  to  the 
insurers  is  a  question  in  which  the  defendant 
has  no  interest,  and  which  is  not  now  in  issue." 
Clark  V.  WiUon,  108  Mass.  227.  4  Am.  Rep. 
532. 

In  Weber  v.  MorHs  &  E.  R.  Co.  85  N.  J.  L. 
409,  10  Am.  Rep.  253  (action  of  insured  against 
a  railroad  company  for  the  benefit  of  an  insur- 
ance company,  the  insurance  company  having 
paid  the  amount  of  loss),  the  court  said:  "Not- 
withstanding such  payment,  an  action  will  lie 
by  the  insured  against  the  railroad  company, 
'fhe  insurance  is  to  be  treated  as  a  mere  in- 
demnity, and  the  insured  and  insurer  regarded 
as  one'person;  therefore  payment  by  the  in- 
surer before  suit  brought  cannot  affect  the 
right  of  action.  Jn  Mason  v.  Sainfbury,  re- 
ported in  8  Dougl.  61.  suit  was  brought  on  the 
riot  act  to  recover  damages  for  the  demolition 
of  a  house  in  the  riots  of  1780.  The  property 
having  been  insured  in  a  fire  office,  which  paid 
the  loss,  the  action  was  in  the  name  of  the  in- 
sured, for  the  benefit  of  the  insurance  office. 
Lord  Mansfield  held  that  payment  by  the  in- 
surer was  not  in  case  of  the  hundred,  and  not 
as  co-obligors,  and  that  the  case  must  be  con- 
sidered as  if  not  a  farthing  had  been  paid. 
*He  likened  it  to  the  case  of  abandonment  in 
marine  insurance,  where  the  insurer  is  con- 
stantly put  in  the  placeof  the  insured.'  Chief 
Justice  Abbott,  in  citing  the  case  of  Mason  v. 
Sainsbury,  in  Clfirk  v.  Inhabitants  of  the  Hvn- 
dred  of  Blythinrj,  2  Barn.  &  C.  254,  says  he 
could  not  entertain  any  doubt  of  its  propriety; 
and  he  held  that  where  the  owner  of  certain 
stacks  of  hay  and  corn,  which  were  maliciously 
set  on  fire,  received  the  amount  of  his  loss 
from  the  insurance  office,  he  might, — never- 
theless, maintain  his  action  against  the  hun- 
dred. In  Yates  v.  W?iyt€,  4  Ring.  N.  C.  272, 
which  was  the  case  of  a  collision  at  sea,  the 
plaintiff  recovered  his  whole  loss,  notwith- 
standing his  prior  recovery  of  a  portion  of  it 
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from  the  underwriters,  the  court  saying  that 
the  plaintiff  woiild  hold  in  trust  for  the  under- 
writers such  portion  as  they  had  paid  him. 
These  cases  are  referred  to  and  their  authority 
recognized,  by  Chief  Justice  Shaw,  in  Hart  v. 
Western  R.  Corp.  13  Met.  99.  46  Am.  Dec.  719. 
and  in  Monmouth  County  Mut.  Ins.  Co.  v. 
Hutchinson,  21  N.  J.  Eq.  107,  this  rule  is  said 
to  be  settled."  Weber  v.  Morris  d:  E.  R.  Co. 
85  N.  J.  L.  418,  10  Am.  Rep.  253. 

In  Hayicard  v.  Cain,  105  Mass.  213  (actioD 
by  insured  against  the  defendant  for  ma- 
liciouslv  setting  fire  to  plaintiff's  building),  the 
plainti^  received  amount  of  damage  from  in- 
surance company.  The  court  said  the  transac- 
tions between  the  insurers  and  the  owners  of 
the  property  injured  were  matters  in  which 
the  wrongdoer  had  no  concern,  "and  which  do 
not  affect  the  measure  of  his  liability.'* 

In  regard  to  the  measure  of  (iamages  the 
charge  of  the  court  was  correct  in  directing 
the  jury  that  it  would  be  the  reasonable  cost 
of  restoring  the  property  to  its  former  condi- 
tion. This  does  not  mean,  as  argued  bj-  coun- 
sel, that  it  was  the  cost  of  a  new  building,  the 
same  as  that  destroyed,  and  the  jury  could  not 
have  so  understood  it;  but  the  proper  con- 
struction was  that  the  building,  as  restored, 
should  be  of  equal  value  to  that  destroyed, 
taking  age  and  depreciation  intoconsideratlon^ 
— in  other  words,  to  reinstate  plaintiff  as  be- 
fore the  fire.  The  jury  was  told,  in  express- 
terms,  that  no  recovery  could  be  had  if  Ander- 
son rented  the  entire  building,  or  had  permis- 
sion to  store  cotton  therein,  or  that  such  storage 
was  the  ordinary  and  usual  use  of  the  building. 

The  only  other  question  material  to  be  con- 
sidered is  whether  the  act  of  the  defendants 
in  storing  the  cotton  in  the  hou.se  was  the 
proximate  cause  of  the  loss,  and  whether  the 
charge  of  the  court  upon  this  point  was  mis- 
leading or  not.  It  is  insisted  that  the  proxi- 
mate cause  was  the  fire  which  originated  on 
Anderson's  premises,  and,  no  negfigence  of 
defendants  being  shown  in  connection  there- 
with, defendants  would  not  be  liable.  On  the 
other  hand,  it  is  insisted  that  this  tire  would 
not  have  communicated  to  plaintiffs'  house 
but  for  the  cotton  stored  therein,  and  hence 
this  storage  was  the  proximate  cause  of  plain- 
tiffs' loss,  and  not  the  fire  originating  else- 
where. The  definitions  of  "proximate  cause" 
are  easily  given  in  general  terms,  but  they  are 
very  difficult  in  practical  application  to  the 
facts  of  each  particular  case.  There  is.  however, 
a  marked  distinction  between  the  proximate 
cause  of  an  accident,  and  the  proximate  cause 
of  the  injury  resulting  from  the  accident. 
This  is  illustrated  in  the  CRse  of  Demi ng  v.  Mer- 
chants Cottonpress  Storage  Co.  90  Tenn.  853. 18 
L.  R.  A.  518,  in  which  the  court  said:  **It  is 
true  that  the  fire  destroyed  the  cotton,  and  in 
that  sense  caused  the  loss,  but  it  appears  that, 
notwithstanding  the  occurrence  of  the  fire,  the 
cotton  would  not  have  been  burned  by  it  had 
not  the  breaking  of  the  train  while  it  was  be- 
ing removed  happened  so  that,  but  for  this 
fact,  the  cotton  would  have  been  saved.  This 
[the  breaking  of  the  train]  must  therefore  be 
held  to  be  the  proximate  cause  of  the  loss,  and. 
if  it  was  the  result  of  negligence,  the  carrier 
must  answer  for  it."  In  East  Tennessee,  V.  d; 
0.  R.  Co.  V.  Kelly,  91  Tenn.  699,  17  L.  R.  A. 
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691,  goods  were  coDSumed  by  tire  which  was 
not  tne  result  of  defendant's  negligence,  but 
the  goods  would  never  have  become  exposed 
to  the  fire  but  for  the  negligent  failure  and  re- 
fusal to  deliver  the  goods  on  demand  previous 
to  the  fire;  so  that,  while  the  fire  caused  the 
loss,  the  failure  to  deliver  caused  the  injury. 
In  Postal  TtUg.  Cable  Co,  v.  Zopfi,  98  Tenn. 
374,  the  same  distinction  is  illustrated,  where 
the  fall  of  a  young  girl  was  caused  by  the 
slippery  condition  of  a  walk  way,  but  the  in- 
jury proximately  resulted  from  the  telegraph 
company  negligently  leaving  its  pole  where 
she  fell  upon  it,  and  received  an  injury  which 
would  not  have  resulted  but  for  the  presence 
of  the  pole,  even  though  she  had  fallen.  In 
that  cause  a  hypothetical  easels  put,  to  further 
illustrate  the  distinction  of  a  person  falling 
upon  an  ice-covered  pavement  into  an  open 
cellar.  In  such  case  the  ice  is  the  cause  of  the 
fall,  but  the  open  cellar  may  cause  an  injury 
which,  but  for  it,  would  not  have  occurred. 
This  case  collates  many  authorities  recognizing 
and  enforcing  the  same  distinction.  Id.  93 
Tenn.  875.  With  this  distinction  in  view,  the 
question  of  liability  of  defendants  is  easily 
solvetl.  The  iury  were  properly  instructed,  in 
regard  to  Anderson's  rights  under  his  rental 
agreement,  that  if  he  rented  the  premises  with 
the  understanding  that  he  might  store  cotton 
in  them,  or  such  storage  was  a  reasonably  safe 
use  of  the  premises, — attended  with  no  more 
danger  than  the  purposes  to  which  he  intended 
to  put  them, — then  the  defendants  would  not 
be  liable,  but  if  the  storing  of  cotton  was  a 
more  dangerous  use  than  the  storing  of  vehi- 
cles, for  which  he  rented  the  premises,  or  if 
he  occupied  the  premises  without  authority  for 
any  purpose,  then  he  would  be  liable  for  the 
injury  which  resulted.  The  jury  evidently 
found  this  contention  unfavorable  to  Mr.  An- 
derson, and  the  record  justifies  and  warrants 
such  finding. 

The  onlv  question  remaining  is.  Did  this  un- 
authorized storage  of  cotton  on  the  premises 
proximately  cause  the  injury?  The  court  in- 
structed the  jury  that  "if  they  found  the  fire 
was  not  communicated  to  plaintiffs'  house  by 
the  cotton,  but  that  the  inflammable  nature 
thereof  prevented  the  firemen  from  being  able 
to  extinguish  the  fire,  and  that  it  could  have 
been  extinguished,  but  for  the  presence  of  this 
cotton,  with  little  or  no  damage  to  the  prop- 
erty, then  the  plaintiffs  are  entitled  to  recover 
such  damages  as  immediately  and  proximately 
resulted  therefrom."  In  connection  with  this 
he  further  said:  ''Ifyou  find  that  the  cotton 
was  the  proximate  cause  of  the  burning  of  the 
plaintiffs'  bouse,  in  being  the  means  without 
which  the  fire  would  never  have  been  com- 
municated to  plaintiffs'  house,  then  plaintiffs 
can  recover.  On  the  other  hand,  if  you  find 
that  the  cotton  did  not,  in  the  first  instance, 
communicate  the  fire  to  plaintiffs'  building, 
and  that  it  was  not  the  proximate  cause  of  the 
burning  of  the  house,  and  if  you  further  find 
that  it  did  not  operate  as  the  eflJcient  cause 
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which  prevented  the  firemen  from  extinguish- 
ing the  fire  in  time  to  save  the  building,  but 
simply  intensified  the  flame  and  smoke  of  the 
burning  building,  or  if  you  find  that  substan- 
tially the  same  damage  would  have  resulted  to 
plaintiffs'  property,  even  though  there  had 
been  no  cotton  stored  therein,  then  plaintiffs^ 
cannot  recover  for  any  damage  to  the  building 
on  account  of  said  fire.  So  if  the  fire  acci- 
dentally originated  in  the  adjacent  building, 
and  this  accidental  fire  was  the  proximate  cause 
of  the  injury  to  plaintiffs*  building,  then  plain- 
tiffs cannot  recover  therefor.  By  'proximate 
cause,'  as  used  in  the  foregoing  instructions  to 
you,  and  as  elsewhere  used  in  this  charge,  is 
meant  the  efficient,  controlling  event  or  act 
that  produced  the  injury,  — the  act  or  event 
which,  withoutany  intervening  cause,  brought 
about  the  injurv  complained  of"  This  charge 
is  altogether  fair  and  favorable  to  the  defend- 
ants. We  think  the  court  might  even  have 
said  that  if  defendants  had  put  their  premises 
to  an  unauthorized  use,  by  storing  infiammable- 
material  therein,  then  they  would  have  been 
liable  for  a  fire,  no  matter  when  or  how  orig- 
inating, if  it  communicated  to  the  building  by 
reason  of  the  presence  of  such  material,  and 
would  not  have  communicated  with  or  injured 
the  building  but  for  the  presence  of  the  in- 
flammable, unauthorized  material  stored.  Here 
the  wrong  consisted  and  the  injury  resulted 
from  the  storage  (unauthorized)  of  inflamma- 
ble material  where  it  was  liable  to  be  reached 
by  a  fire,  no  matter  when  or  how  originating, 
in  adjoining  premises,  and  which  would  have 
been  harmless  to  this  building  but  for  the  un- 
authorized presence  of  this  inflammable  mate- 
rial. The  principle  would  have  been  the  same 
if  benzine,  naphtha,  gunpowder,  or  other  easily 
inflammable  or  combusJible  material  had  been 
stored,  without  permission,  where  it  could  be 
reached  by  a  fire  which  would  not  have  com- 
municatea  with  other,  less  infiammable  mate- 
rial, or  could  have  been  more  easily  controlled 
or  pre  vented- 

The  court  charged  the  jury  that  the  rights  of 
Mr.  Grantland  were  to  be  measured  by  those 
of  Anderson,  because  it  was  through  him  that 
he  occupied  the  premises.  This  is  correct, 
and  the  jury  no  doubt  understood  that  his 
liability,  as  well  as  his  right,  was  commensur- 
ate with  that  of  Anderson,  so  far  as  plaintiffs 
were  concerned.  Although  Mr.  Grantland 
may  have  rented  in  good  faith,  believing  that 
Anderson  had  the  right  to  sublet  to  him,  still 
the  fact  remains  that  he.  as  well  as  Anderson, 
was  a  trespasser  and  wrongdoer;  and  Anderson 
could  no  more  authorize  Grantland  to  put  the 
premises  to  an  unwarranted  use  than  he  could 
put  them  to  such  use  himself,  and  both  stand 
upon  the  same  ground  of  liability  to  the  plain- 
tiffs. Smith  V.  East  End  Street  E.  Co.  87 
Tenn.  686;  Iron  Mountain  R.  Co.  v.  Bingham, 
87  Tenn.  523.  4  L.  R.  A.  622. 

We  find  no  reversible  error  in  the  record, 
and  tJie  judgment  of  the  court  beloic  is  afflrmed^ 
with  costs. 
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George    0.    DANFORTH 
Etta  M.  DANFORTH. 

(88  Me.  120.) 

JL  divorce  ft*om  a  wife  for  "utter  deser- 
tion continued  for  three  consecu- 
tive years"  may  be  g^ranted  under 
Kev.  Stat.  chap.  60,  6  2,  where  she  deserts  her 
husband  and  remains  away  from  him  for  the  full 
period  continuously,  and  unreasonably  refuses  to 
return,  although  once  during  that  time  he  visited 
her  and  for  two  or  three  nights  occupied  the 
same  bed  with  her. 

(June  5,  1895.) 

EEPORT  by  the  Superior  Court  of  Ken- 
nebec County  for  the  opinion  of  the  Su- 
preme Judicial  Court  of  a  question  arising  in 
a  divorce  suit  upon  the  alleged  ground  of  de- 
sertion us  to  whether  the  period  of  desertion 
had  been  uninterrupted.  Ruling  in  plaiJitiff's 
favor. 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  W.  T.  Haines,  for  libelant: 

Desertion  means  a  breaking  off  of  cohabita- 
tion, and  one,  two,  or  even  three  instances  of 
intercourse  should  not  work  to  renew  cohabi- 
tation in  marital  relations,  when  all  other 
conditions  show  it  to  remain  completely  broken 
off  with  intention  of  perpetual  desertion. 

Steicart  v.  Stewart,  IS  Me,  549,  57  Am.  Rep. 
822. 

To  establish  desertion,  three  things  are  neces- 
sary, first,  cessation  from  cohabitation  (to  live 
together  as  man  and  wife)  continuing  the 
necessary  time;  second,  the  intention  in  the 
mind  of  the  deserter  not  to  resume  cohabita- 
tion; third,  the  absence  of  the  other  party's 
consent  to  the  separation,  or  conduct  justifying 
the  same. 

Southicick  V.  Southwick,  97  Mass.  327,  93 
Am.  Dec.  95;  Reidy.  Reid,  21  N.  J.  Eq.  831; 
Steele  v.  Steele,  1  MacArth.  505. 

Although  the  parties  are  apparently  together 
for  a  time,  this  is  not  a  renewal  of  cohabitation 
if  the  intention  of  desertion  continues. 

Kennedy  v.  Kennedy,  87  111.  250;  Meldowney 
V.  Meldowney,  27  N.  J.  Eq.  328;  Gaillard  v. 
Gaillard,  23  Miss.  152;  Riey.  Rie,  34  Ark.  37. 

Messrs.  W.  H.  Newell  and  W.  N.  Jud- 
kins  for  libellee. 


Note.— The  general  .subject  of  divorces  for  de- 
sertion wae  considered  in  a  note  to  Herold  v.  Herold 
(N.  J.)  9  L.  R.  A.  696.  See  also,  as  to  what  consti- 
tutes deaertion,  Williams  v.  Williams  (N.  Y.)  U  L. 
R.  A.  220. 

For  refusal  of  marital  intercourse  as  desertion, 
see  Frittfi  v.  FrittadU.)  U  L.  R.  A.  685,  and  note. 
31  L.  R.  A. 


Walton,  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  this:  If  a  wife  deserts  her 
husband,  and  remains  away  from  him  for 
three  consecutive  years,  and  during  all  that 
time  continuously  and  unreasonably  refuses  to 
return,  will  the  fact  that,  within  the  three 
years,  her  husband  once  visited  her  and  occu- 
pied the  same  bed  with  her  for  two  or  three 
nights,  necessarily  interrupt  the  desertion,  and 
bar  his  right  to  a  divorce  for  that  cause? 

We  think  not.  Desertion,  such  as  will  be  a 
valid  cause  for  a  divorce,  is  not  easily  defined. 
Steicart  v.  Stewart,  78  Me.  548,  57  Am.  Rep. 
822,  and  cases  there  cited.  And  it  may  be 
equally  diffcult  to  define  what  will  constitute 
an  interruption  or  condonation  of  desertion. 
The  authorities  are  conflicting  and  confusing. 

In  Kennedy  y.  Kennedy,  87  111.  250,  where  a 
wife,  without  justification,  refused  to  go  to  a 
new  home  which  her  husband  had  prepared 
for  her,  and  remained  away  for  the  statutory 
length  of  time  necessary  to  create  a  valid  ground 
for  divorce,  the  court  held  that  the  fact  that, 
on  one  occasion,  he  cohabited  with  her  at  her 
brother's  house,  did  not  interrupt  the  desertion 
or  bar  his  right  to  a  divorce. 

And  we  have  reached  the  same  conclusion. 
"Utter  desertion,  continued  for  three  consecu- 
tive years,"  is  one  of  the  causes  for  which  a 
divorce  may  be  granted.  Rev.  Stat.  chap.  60. 
^  2.  And  we  think  that  if  a  wife  deserts  her 
husband,  and  remains  away  from  him  for  the 
full  period  of  three  consecutive  years,  and, 
during  all  that  time,  continuously  and  unrea- 
sonably refuses  to  return,  his  right  to  a  divorce 
is  complete,  and  cannot  be  defeated  by  proof 
that  on  one  occasion,  within  Ihe  three  years,  he 
visited  his  wife,  and,  for  two  or  three  nights, 
occupied  the  same  bed  with  her. 

Such  a  visit  is  not  illegal  or  improper.  On 
the  contrary,  it  has  often  been  held  to  be  the 
duty  of  the  husband  to  visit  his  absent  wife, 
and  to  endeavor  by  all  proper  means  to  effect 
a  reconciliation.  If  be  succeeds,  and  his  wife 
returns  to  her  home,  and  to  her  duties  as  his 
wife,  undoubtedly  her  prior  desertion  will  be 
interrupted  or  regarded  as  condoned,  and  can- 
not be  added  to  a  subsequent  desertion  for  the 
purpose  of  completing  the  three  years  neces- 
sary to  entitle  her  husband  to  a  divorce.  But 
if,  in  spile  of  his  efforts,  his  wife  persistently 
and  unreasonably  refuses  to  return,  and  con- 
tinuously remains  away  from  him  for  three 
con.secutive  years,  we  think  her  husband's 
right  to  a  divorce  is  complete;  that  the  mere 
fact  that  on  one  occasion  he  visited  her,  and 
for  two  or  three  nights  occupied  the  same  bed 
with  her,  does  not  interrupt  the  continuity  of 
her  desertion. 

Case  remanded,  for  further  hearing  in  the 
court  below. 
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1*   Sureties  on  an  indemnity  bond  to  m, 
sheriff  to  cause  him  to  levy  an  attachment  may 


be  held  liable  as  principals  to  the  owners  of  the 
property  attached  If  the  attachment  is  wronfff  ul. 

8.   It  is  not  fraud  for  one  creditor  t6  try 

to  keep  another  Ifirnorant  of  a  trade  he  Is  seekinff 
to  make  with  the  debtor  for  no  other  purpose 
than  his  own  protection. 

8.   ReAisal  of  an  instruction  as  to  how  far 

intent  constitutes  fraud  is  not  reversible  error  if 


l!i<yt^.-'Pariicipati€n  by  creditor  in  fraudulent  in- 
tent of  debttir  which  wHl  make  a  transfer  to  pay  or 
secure  hie  debt  invalid  as  to  other  creditors. 

I.  Necesitity  of  paHicipation;  general  doctrine, 
IL  Who  are  bona  fide  purchasers  vDithin  the 
statute, 
HI.  What  constitutes  participatinn, 

a.  GeweroBy. 

b.  Securing  a  preference, 

c.  Knowledge  of  fraud,  insolvency,  etc. 

d.  Assumption  of  other  debts  as  part  of 

purchase  price, 

e.  Armmnt  of  property  taken, 

f.  Allowance  of  fair  price. 

g.  Security  greater  in  value  than  debt. 
h.  Security  for  overstcUed  debt. 

I.  Security  for  present  and  future  advances. 

j.  Inclusion  of  simulated  debts. 

k.  Beservation  of  benefits. 

1.  Taking  conveyance  fraudulent  on  its 

face. 
m.  Retention  of  possession. 
n.  FaUure  to  record, 

o.  Other  circumstances  and  conditions  tend^ 
ing  to  show  jxirticipation. 
TV.  Participation  bu  agent. 
V.  Participation  as  between  trustees  and  benefit 

ciaries. 
VI.  Participation  by  one  of  several  beneficiaries. 
VIL  EjFect  of  other  accompanying  purposes  besides 
that  to  defraud. 
VIII.  Effect  of  relationship   or  intimacy  of   the 
parties. 
IX.  Conveyances  taken  from  a  fraudulent  grantee. 
X.  Presumptions  and  burden  of  proof. 
XI.  Participal  ion  under  barikruptcy  and  insolvency 
laws. 

I.  Necessity  of  participalion;  general  doctrine. 

The  statute  of  13  Eliz.  chap.  ^  made  perpetual  by 
2»  Bliz.  chap.  S,  which  is^he  last  of  a  series  of  stat- 
utes on  the  subject,  though  repeatedly  held  and 
stated  to  be  merely  declaratory  of  the  common  law, 
«eems  to  be  regarded  as  the  foundation  of  all  the 
modem  law  of  fraudulent  conveyances.  It  de- 
clares all  conveyances  or  other  disposition  of  prop- 
erty, real  or  personal,  made  with  the  intention  of 
defrauding  creditors,  to  be  null  and  void  as  against 
them,  with  the  proviso  that  nothing  therein  con- 
tained shall  extend  to  defeat  any  estate  or  interest 
made  on  good  consideration  and  bona  fide  to  any 
person  having  at  the  time  no  notice  of  such  fraud. 
It  is  still  in  force  in  England  and  has  been  re-en- 
acted in  Ireland  and  has  t>een  adopted  by  a  number 
of  the  American  states  including  Maine,  New 
Hampshire,  Massachusetts,  Delaware,  Pennsyl- 
vania, Maryland,  and  Iowa,  while  the  statutes  of 
the  other  states  are  modeled  after  it  and  are  in  the 
main  simply  a  re-enactment  of  it. 

Under  these  statutes  the  rule  may  be  said  to  be 
practically  universal,  that  a  transfer  by  a  debtor  to 
a  creditor  in  payment  of  his  claim,  made  with  in- 
tent  upon  the  part  of  the  vendor  to  hinder,  delay, 
or  defraud  his  other  creditors,  participated  in  by 
the  purchaser,  is  invalid  as  against  such  creditors. 

This  rule  was  adopted  by  Twyne's  Case,  3  CJoke, 
51  L.  R.  A. 


80b,  1  Smith,  Lead.  Gas.  1,  decided  in  1601,  which  is.a 
leading  case  with  relation  to  fraudulent  convey- 
ances, and  which  seems  to  have  always  been  re- 
garded as  the  fountain  and  source  of  modem  law 
on  the  subject,  in  which  it  was  held  that  a  gift 
made  by  a  debtor  in  satisfaction  of  a  debt  exceed- 
ing in  value  the  property  given  was  void  where  the 
creditor  knew  of  a  judgment  and  execution  against 
the  debtor  and  took  the  property  with  a  view  to 
defeat  their  collection. 

And  substantially  the  same  rule  was  laid  down 
and  acted  upon  in  PuUiam  v.  Newberry,  41  Ala.  168 
a867j:  Martin  v.  Estes  (Mo.)  84  S.  W.  63  (1898):  Hen- 
derson V.  Henderson,  65  Mo.  684  (1870);  Meyberg  v. 
Jacobs,  40  Mo.  App.  128  (1890);  Devriea  v.  Phillips, 
68  N.  C.  53  (1868);  Gillespie  v.  Allen,  37  W.  Va.  676 
(1893). 

And  it  will  be  seen  that  it  is  supported,  either  di- 
rectly or  indirectly,  by  numerous  cases  cited  below 
in  this  as  well  as  in  other  subdivisions. 

A  transfer  of  property  to  a  creditor,  intended 
to  cut  off  the  redress  of  other  creditors,  may  be 
fraudulent  by  reason  of  the  delay  and  hindrance 
to  which  it  subjects  them,  though  it  was  made  to 
pay  a  debt.    Hough  v.  Dickmson,  68  Mich.  89  (1866). 

And  a  transfer  by  a  debtor  to  a  creditor,  made  to 
hinder,  delay,  and  defraud  the  other  creditors  of 
the  debtor,  of  which  Intent  the  creditor  was  aware 
and  participated  in  by  accepting  the  transfer  to 
enable  him  to  consummate  his  fraudulent  purpose, 
renders  the  transaction  fraudulent  and  void  with- 
out reference  to  the  question  of  the  amount  of  the 
consideration.  Commercial  Bank  v.  Bolton,  87 
Hun,  647  (1895). 

And  though  the  debtor  finally  intended  to  pay  all 
his  indebtedness.  Hoberts  v.  RadciilT,  86  Kan.  603 
(1886). 

So,  a  purchase  by  a  bona  fide  creditor,  the  real 
object  of  which  was  not  the  payment  of  his  debt 
but  simply  to  give  a  colorable  appearance  of  a  sale 
when  in  I  act  nothing  was  intended,  is  fraudulent 
as  against  creditors  of  the  vendor.  Hartshorn  v. 
Barnes,  31  Me.  08  (1849). 

And  a  conveyance  made  by  an  insolvent  hus- 
tMUid  to  his  wife  with  intent  on  the  part  of  the  hus- 
band, participated  in  by  his  wife,  to  hinder,  delay, 
or  defeat  a  creditor  in  the  collection  of  his  debt,  is 
invalid  as  against  creditors,  though  the  considera- 
tion may  have  been  a  valid  pre-existing  debt  due 
to  her.    Peeler  v.  Peeler,  109  N.  C.  628  (1891). 

And  a  purchaser  who  takes  a  conveyance  of  his 
debtor^s  property  with  knowledge  that  he  is  about 
to  abscond  from  his  creditors,  with  the  view  of  aid- 
ing him  to  convert  his  property  into  funds  so  that 
he  may  the  more  readily  effect  his  purpose,  partici- 
pates in  the  fraud  of  the  debtor  so  as  to  invalidate 
the  conveyance  as  against  creditors.  Garr  v.  Hill, 
9  N.  J.  Eq.  210  (1862). 

So,  a  conveyance  by  a  debtor  after  a  verdict 
against  him  and  previous  to  the  entry  of  the  Judg- 
ment thereon,  to  a  creditor  to  pay  and  satisfy  a 
debt  due  him  where  the  debtor  had  ample  means,  in- 
dependent of  the  real  estate,  to  pay  and  satisfy  the 
debt  owing  by  him,  which  is  received  and  accepted 
by  the  creditor  with  full  knowledge  of  that  fact 
and  with  intent  to  defraud  the  creditor  who  ob- 
tained the  verdict,  is  fraudulent  and  void  and  will 
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a  proper  disposition  of  the  case  can  be  arrived  at 
from  the  acts  of  the  parties  without  regard  to  the 
Intent. 
4.  Fraud  caAnot  be  Imputed  to  an  hon- 
est creditor  t)ecau8e  in  takin^r  his  debtor's 
stock  of  iroods  to  settle  his  claim  he  advised  him 
to  keep  the  money  he  had  In  bank  and  his  ac- 
counts. 


6.   A  bill  of  sale  in  satistection  of  debts 

i;  cannot  he  turned  into  an  assifirument  by  the  fact 
that  the  creditor  agrees  to  pay  other  claims 
against  the  debtor,  if  the  liability  is  absolute  and 
not  dependent  on  the  disposition  made  of  Uie 
property. 

(January  4, 1898.) 


be  set  aside.    Waterbury  v.  Sturtevant,  18  Wend. 
353(1837). 

And  Judgments  obtained  by  a  creditor  against 
a  debtor  for  the  purpose  of  aiding  him  in  hindering, 
delaying,  and  defrauding  his  creditors,  and  in 
covering  up  his  property,  under  which  his  prop- 
erty is  sold  and  placed  in  the  name  of  his  wife,  are 
fraudulent  and  void  and  will  he  f>et  aside  independ- 
ently of  the  question  of  the  bona  fides  of  the  claims 
upon  which  the  Judgments  are  rendered.  Smith  v. 
Schwed,  9  f^.  Bep.  483  (1881). 

So,  the  rule  that  a  mortgage  or  trust  deed  made 
by  a  debtor  to  or  for  the  benefit  of  a  creditor  with 
Intent  upon  the  part  of  the  mortgagor  to  defraud 
his  other  creditors,  participated  in  by  the  mort- 
gagee or  beneficiary,  is  void  as  against  such  cred- 
Itoi^  though  founded  upon  a  good  consideration 
or  erlven  for  a  valid  debt,  is  equally  well  settled 
and  universal. 

This  is  the  rule  substantially  stated  and  acted  up- 
on in  Wilson  v.  Horr,  15  Iowa.  489  (1864);;Fish  v.  Mc- 
Donnell, 42  Minn.  519  (1890):  Alberger  v.  White,  117 
Mo.  347  (1898):  MoHne  Wagon  Co.  v.  Ruromell,  14 
Fed.  Rep.  156a882):  Landauer  v.  Mack.  43  Neb.  430 
(1895):  Moore  v.  Williamson,  44  N.  J.  Eq.  496. 1  L.  R. 
A.  888  (1888):  Holt  v.  Creamer,  34  N.J.  Eq.  181  (1881): 
Smith  V.  Hardy,  36  Wis.  417  (1874):  Stinson  v.  Hawk- 
ins, 4  McCrary,  500  (1882);  Rindskopf  v.  Vaughan, 
40  Fed.  Rep.  304  0889):  Farmers'  Bank  v.  Douglass, 
11  Smedes  &  M.  469  (1848);  and  it  will  also  be  found 
to  be  supported  by  cases  below. 

Thus,  a  valid  consideration  for  a  mortgage  will 
not  validate  it  where  the  mortgagee  entertained  a 
fraudulent  purpose  in  taking  it.  Bussard  v.  Bul- 
litt (Iowa)  64  N.  W.  668  (1896). 

And  proof  that  a  mortgage  executed  by  an  in- 
solvent debtor  was  given  to  secure  a  debt  actually 
owing  by  the  mortgagor  does  not  as  a  matter  of 
law  disprove  the  existence  of  a  fraudulent  intent 
on  the  part  of  the  parties.  Billings  v.  Russell,  101 
N.  Y.  226  (1886). 

So,  a  mortgage  made  by  a  partner  upon  partner- 
ship assets,  the  evident  purpose  of  which  was  to  use 
the  firm  assets  to  pay  for  the  homestead  of  the 
partner,  which  purpose  was  known  to  the  creditors 
claiming  under  the  mortgage,  and  which  they  as- 
sisted in  getting  up,  is  fraudulent  and  void  as  to 
other  creditors.  Johnston  v.  Standard  Shoe  Co.  6 
Tex.  Civ.  App.  898. 

And  a  mortgage  made  by  a  debtor  to  a  creditor 
to  secure  a  valid  debt,  which  was  but  one  of  a 
series  of  acts  by  which  the  mortgagor  intended  to 
delay  certain  other  creditors,  is  invalid  where  the 
mortgagee  consciously  lent  his  aid  in  furtherance 
of  the  mortgagor's  design.  Bryant  v.  Fink,  75 
Iowa,  516  (1888).        * 

And  a  mortgage  by  a  failing  debtor  not  intended 
to  secure  any  debt,  but  designed  to  secure  the 
mortgaged  property  against  attachment  or  execu- 
tion in  favor  of  other  creditors,  is  void  as  to  such 
creditors,  and  will  be  set  aside  at  their  instance. 
Wilson  V.  Horr,  15  Iowa,  489  (1864). 

And  a  fraudulent  combination  between  a  mort* 
gagor  and  a  mortgagee  of  chattels  after  the  execu- 
tion of  the  mortgage  in  good  faith  to  secure  a  bona 
fide  indebtedness,  but  before  possession  taken 
thereunder,  to  defraud  the  creditors  of  the  mort- 
gagor and  deprive  them  of  the  t)eneflt  of  the  sur- 
plus, renders  the  whole  transaction,  including  the 
mortgage,  void  as  against  such  creditors.  Hadiey 
V.  Adsit  ( Kan.)  42  Pac.  836  (1895).  | 
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So,  the  title  of  a  person  claiming  under  a  writ  of 
sequestration  issued  by  the  court  of  chancery;!? 
superior  to  that  of  a  mortgagee  under  a  mortgage 
made  in  order  to  avoid  the  effect  of  the  writ  and 
with  full  knowledge  on  the  part  of  the  mortgagee 
of  all  the  circumstances,  though  given  for  full 
value.  Ward  v.  Booth,  L.  R.  14  Eq.  196,  41  L.  J.  Ch. 
729,  27  L.  T.  N.  S.  364. 20  Week.  Rep.  880  (1872). 

And  one  who  had  made  advances  in  good  faith 
upon  a  consignment  of  property  In  the  belief  that 
theconsignors  were  solvent  and  did  not  contem- 
plate bankruptcy  is  entitled  to  hold  as  against  a 
mortgage  previously  made  upon  the  same  property 
with  intent  to  defraud  the  creditors  of  the  mort- 
gagor, in  which  intent  the  mortgagee  shared. 
Blanchard  v.  McKey,  125  Mass.  124  (1878). 

And  a  mortgage  given  by  a  father  to  his  daughter 
pending  a  compromise  with  his  creditors,  which 
included  a  mortgage  on  his  homestead  with  intent 
on  his  part  to  defraud  and  hinder  such  creditore, 
will  be  postponed  to  the  mortgage  given  pursuant 
to  the  compromise  where  it  was  taken  by  her  with 
knowledge  of  his  object,  though  it  is  claimed  to 
have  been  given  to  secure  to  her  moneys  advanced, 
and  also  for  services  rendered  in  his  family.  Miller 
V.  Sauerbier,  30  N.  J.  Eq.  71  a878). 

And  where  it  is  apparent  upon  the  face  of  a  deed 
of  assignment  or  mortgage  made  by  an  insolvent 
debtor,  that  it  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors,  it  is  the  duty 
of  the  court  to  instruct  the  Jury  that  the  deed  is 
void,  and  the  question  of  the  fraudulent  intent  of 
the  grantor  should  not  be  left  to  the  determination 
of  the  Jury.    Bigelow  v.  Stringer,  40  Mo.  195  (1867  . 

On  the  other  hand,  the  rule  is  equally  well  settled 
that  a  sale  by  a  debtor  to  his  creditor  in  payment 
of  his  claim  is  not  invalidated  by  the  fact  that  it 
was  made  with  an  intent  upon  the  part  of  the 
vendor  to  delay,  hinder,  or  defraud  his  creditors 
where  such  intent  was  not  known  to  or  partici- 
pated in  by  the  purchaser.  This  was  t  he  grou nd  of 
decision  in  H.  B.  Claflin  Co.  v.  Rodenberg,  101  Ala. 
213  (1883);  Warren  v.  Jones,  68  Ala.  449  (1880»:  Chris- 
tian V.Greenwood,  23  Ark.  264, 79  Am.  Dec.  104  fl861): 
Smith  V.  Jensen,  13  Colo.  213  (1889);  Schroeder  v. 
Walsh,  120  lU.  408  (1887);  Hanchett  v.  Kinbark,  U8 
111.  121  (1886);  Kuhlenbeck  v.  Hotz,  53  Jll.  App.  675 
(1894);  Siainbrook  v.  Duncan,  45  111.  App.  344  »1862»; 
Wilson  V.  Fawkner,  38  III.  App.  438  (1890):  Burti««  v. 
Humboldt  County  Bank,  77  Iowa,  103  (1888);  Citi- 
zens' Bank  v.  Rhutasel,  68  Iowa.  567  (1886);  Schram 
V.  Taylor,  51  Kan.  547  a893):  Beurraann  v.  Van- 
Buren,44  Mich.  406  (1880);  Schroeder  v.  Bobbitt, 
108  Mo.  289  (1892);  Knox  v.  Hunt,  18  Mo.  174  (1853); 
Little  V.  Eddy,«14  Mo.  160  (1851);  Peters-MUler  Shoe 
Co.  V.  Casebeer.  58  Mo.  App.  640  (1893):  Frank  v. 
Curtis.  58  Mo.  App.  348  (1894);  Rothell  v.  Grimes,  28 
Neb.  526  (1887);  Bank  of  Commerce  v.  SchlotfeJdt, 
40  Neb.  212  (1894);  Archer  v.  O'Brien,  7  Hun,  14« 
(1876);  Evans  v.  Kllgore,  29  W.  N.  C.  279  (1891); 
Anderson  v.  Pilgram,  41  8.  C.  423  (1891) ;  Haas  v. 
Kraus,  86  Tex.  687  (1894);  Kinnear  v.  White,  2  Kerr 
(N.  B.)  235. 

Satisfactory  evidence  of  collusion  in  the  fraudu- 
lent intentTby  the  grantee  Is  necessary.  Smith  v. 
Jenson,  fsupra. 

He  must  not  only  have  had  notice  of.  but  must 

also  have  participated;in,  such  fraudulent  intent. 

Treusch  v.  Ottenburg,  54  Fed.  Rep.  867, 6  U.  S.  App. 

403  a8g6). 

And  a  creditor  who  takes  property  from  hte 
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APPEAL  by  plaintiffs  from,  a  judgment  of 
the  Circuit  Court  for  Garland  County  in 
favor  of  defendants  in  an  action  brought  to  re- 
cover damages  for  defendants'  alleged  wrong- 
ful interference  by  attachment  with  property 
belonging  to  plaintiffs.    Reversed, 


Statement  by  Harrod*  Special  Judge : 
On  the  15th  day  of  December,  1890,  Jones 
&  Fulton,  a  Arm  of  merchants  in  Hot  Springs, 
Ark.,  executed  the  following  instrument : 

Enow  all  men   by  these  presents,  that  for 
and  in  consideration  of  the  sum  of  $8,000.00, 


debtor  at  its  fair  market  value  in  payment  of  a 
valid,  subeietinir  mortffai^  held  by  him,  acting  in 
(rood  faith,  fb  entitled  to  recover  the  value  thereof 
from  another  creditor  who  causes  the  property  to 
be  seized  and  sold  under  attachment  as  thjat  of  the 
debtor.    Furth  v.  SneU,  6  Wash.  542  a896). 

And  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice  under  a  deed  of  trust, 
not  void  upon  its  face,  cannot  be  aifected  by  any 
intended  fraud  of  the  grantor  In  the  trust  deed. 
Ewing  V.  Carglll,  18  Smedes  &  BL  79  (\S4S). 

So,  a  conveyance  of  real  estate  by  a  husband  to 
his  wife  in  payment  of  a  vaiid  debt  held  by  her, 
against  him,  will  not  be  set  aside  so  as  to  pubject 
the  real  estate  to  the  payment  of  a  debt  of  the  hus- 
band, unless  it  clearly  appears  that  the  wife  knew 
of  the  alleged  fraudulent  intent  of  the  husband  in 
conveying  the  real  estate  to  her,  and  took  the  con- 
veyance In  order  to  delay  or  defraud  his  creditors. 
LIpperd  v.  Edwards.  38  Ind.  166  (1872). 

And  such  a  conveyance,  though  accompanied  by 
many  badges  of  fraud,  will  not  be  set  aside  as 
against  creditors  where  there  is  nothing  to  charge 
the  wife  with  notice  of  the  alleged  fraudulent  in- 
tention of  her  husband.  Meyer  v.  Sulzbacher,  76 
Ala.  120  (1884). 

And  a  conveyance  of  lands  to  a  husband  in  sat- 
isfaction of  a  demand  for  damages  against  the 
grantor  for  alienation  of  a  wife^s  affections  Is  valid 
as  against  creditors  of  the  grantor  where  no  fraud 
appears  on  the  part  of  the  husband.  Carlisle  v. 
Gaskill,  4  Tnd.  219  (1863). 

And  the  intent  of  a  husband  to  defraud  his  credit- 
ors in  conveying  chattels  to  his  wife  equal  in 
vatue  to  moneys  handed  to  him  by  her,  consisting 
of  the  proceeds  from  the  sale  of  her  lands  and  tim- 
ber, which  he  then  orally  tpromlsed  to  repay  with 
interest  at  8  per  cent,  will  not  vitiate  her  title  un- 
less she  participated  in  or  had  knowledge  of  such 
intent.  State,  Brown,  v.  Mitchell,  102  N.  C.  347 
(1889). 

So,  a  conveyance  by  a  son  to  his  mother  is  good 
as  against  his  creditors  where  she  was  an  honest 
and  meritorious  creditor  having  loaned  moneys  to 
him  at  various  times  out  of  funds  which  she  re- 
ceived from  the  estate  of  her  husband,  and  stood 
entirely  clear  of  any  design  to  aid  him  in  any  fraud. 
Hoe  V.  Moore,  36  N.  J.  Eq.  526. 

And  a  purchase  by  a  daughter  of  an  owner  of 
lands  at  execution  sale  with  moneys  furnished  by 
him  with  intent  to  defraud  his  creditors  vests  title 
in  her  good  as  against  such  creditors,  where  he 
was  Indebted  to  her  to  the  extent  of  the  amount 
furnished  at  the  time,  and  she  purchased  the  lands 
for  a  fair  consideration,  not  buying  for  his  use,  and 
not  being  a  party  to  his  fraudulent  intent.  Sharpe 
V.  Williams,  76  N.  C.  87  (1877). 

And  a  partner  in  embarrassed  circumstances 
may  appropriate  his  private  property  to  the  pay- 
ment primarily  of  his  private  debts  in  preference 
to  partnership  debts  by  transferring  such  property 
to  his  private  creditors,  and*lBuch  transfers  will 
be  valid  where  there  is  nothing  to  impeach  the 
good  faith  of  the  grantees  or  to  show  that  they 
aided  in  any  concealment  or  fraudulent  intent  or 
purpose  on  the  part  of  the  grantor.  Auburn 
Exch.  Bank  V.  Fitch,  48  Barb.  364  (1867). 

So,  a  purpose  to  defraud  creditors  on  the  part  of 
a  pledgeor  of  property,  not  participated  in  by  the 
pledgee,  does  not  affect  the  pledge.  Rose  v.  Coble, 
Phill.L.  617  (1868). 

And  a  garnishee,  whose  deed  or  mortgage  was  i 
31  L.  R.  A. 


executed  with  an  actual  intention  on  the  part  of  the 
grantor  to  binder,  delay,  or  defraud  creditors,  may 
retain  a  bona  fide  debt  due  to  himself  out  of  the 
funds  in  his  hands  with  respect  to  which  he  is  gar- 
nished, unless  he  accepted  the  trust  with  knowledge 
of  the  grantor^s  fraudulent  intention.  Price  v. 
Masterson,  86  Ala.  488  (1860). 

And  a  conveyance  of  property,  made  by  a  debtor 
to  pay  a  debt  Justly  due  by  him,  will  not  be  held 
fraudulent  although  he  made  false  representations 
as  to  his  condition  and  intentions,  where  the  gran- 
tees in  such  deed  were  not  parties  to  the  fraud. 
Chouteau  v.  Sherman,  11  Mo.  386  (1848). 

So,  also,  a  mortgage,  trust  deed,  or  other  security 
given  by  a  debtor  to  a  creditor  to  secure  the  pay- 
ment of  his  claim  is  not  invalidated  by  an  intent 
upon  the  part  of  the  debtor  to  defraud  his  other 
creditors,  where  the  creditor  receiving  it  or  the 
beneficiaries  therein  did  not  know  of  or  participate 
in'such  fraudulent  intent. 

This  rule  was  adopted  in  Howell  v.  Carden  ,99  Ala. 
100  (1802);  Coleman  v.  Smith,  56  Ala.  368  (1876): 
Governor  v.  Campbell,  17  Ala.  666  (1860);  Christian 
V.  Greenwood.  23  Ark.  268,  79  Am.  Dec.  104  (1861); 
Hempstead  v.  Johnston,  18  Ark.  123, 65  Am.  Dec. 
468  (1856);  Herkelrath  v.  Stookey,  63  Ul.  486  (1872): 
Meixsell  v.  WilUamson,  85  111.  529  (1864);  Brown  v. 
Riley,  22  111.  46  (1869);  Straight  v.  Roberts,  128  Ind. 
383  (1890):  McFadden  v.  Ross,  126  Ind.  341  (1890); 
Citizens'  Bank  v.  Rhutasel.  67  Iowa,  816  (1885);  Kohn 
Bros.  V.  Clement,  58  Iowa,  689  a882);  Hadley  v.  Ad- 
sit  (Kan.)  42  Pac.  886  (1895):  First  Nat.  Bank  v. 
Nam,  62  Kan.  211  (1808);  Standard  Implement  Co. 
V.  Parlin  &  O.  Co.  61  Kan.  682  (1888);  McLarren  v. 
Thompson,  40  Me.  284  (1866);  Eureka  Iron  &  S. 
Works,  V.  Bresnahan,  66  Mich.  489  (1877);  Andrews 
V.  Fillmore,  46  Mich.  816  (1881);  Adams  v.  Niemann, 
Id.  185  (1876);  Hausmann  v.  Hope,  20  Mo.  App.  198 
(1886);  Johnston  v.  Dunn  (N.  J.)  29  Atl.  361  (1894); 
Carpenter  v.  Muren,  42  Barb.  800  a864);  Hall  v.  Ar- 
nold. 15  Barb.  509  (1868);  Woodruff  v.  Bowles.  104 
N.  C.  197  a889);  Currie  v.  Bowman,  26  Or.  864  (1894); 
Magovem  v.  Richard,  27  8.  C.272  (1886):  Mills  v. 
Haines,  8  Head,  882  (1869);  Ellis  v.  Valentine,  66 
Tex.  682  (1886):  Kraus  v.  Haas,  6  Tex.  Civ.  App.  666 
(1804);  Ogden  State  Bank  v.  Barker  (Utah)  40  Pac. 
760  (1886);  Paul  v.  Baugh,  86  Va.  966  (1889);  Johnson 
V.  Hope.  17  Ont.  App.  Rep.  10  (1890):  Ex  parte  Games, 
L.  R.  12  Ch.  Div.  814,  40  L.  T.  N.  S.  789. 27  Week.  Rep. 
744  (1879);  Hedman  v.  Anderson,  6  Neb.  392  (1877). 

A  creditor  may  take  a  mortgage  from  his  debtor 
to  secure  his  debt  in  good  faith  without  reference 
to  the  motives  of  the  mortgagor  in  giving  it.  Funk 
V.  Staats,  24  IlL  632  (1860). 

Affirmative  evidence  of  fraud  on  the  part  of  the 
mortgagee  must  be  given  in  order  to  invalidate  a 
mortgage  given  by  a  debtor  to  a  creditor  for  a 
valuable  consideration.  Straight  v.  Roberts,  126 
Ind.  383  (1890):  Chandler  v.  Colcord,  1  Okla.  260  (1803). 

Thus,  to  avoid  a  mortgage  given  by  a  husband 
to  his  wife  to  secure  payment  of  moneys  received 
by  him  from  her  as  a  loan,  which  she  obtained 
from  her  father's  estate  or  other  outside  sources, 
for  fraud,  it  is  not  enough  to  show  that  the  mort- 
gagor intended  to  binder,  delay,  or  defraud  his 
creditors,  it  must  also  appear  that  the  mortgagee 
received  the  mortgage  with  like  intent,  and  the 
burden  of  proof  is  with  the  one  alleging  the  fraud. 
Benson  v.  Maxwell,  21  W.  N.  C.  446  (1888). 

And  a  mortgage  made  by  a  husband  to  bis  wife, 
covering  all  his  property,  given  to  secure  a  bona 
fide  debt  or  made  with    intent   to  defraud  the 
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Arkansas  Supreme  Court. 
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to  be  paid  as  follows:  $4,302.86  credited 
on  the  debt  we  owe  Kice,  Stix,  &  Co.,  of  St. 
Louis,  Mo.  ;  $1,804.78  credited  oq  the  debt 
which  we  owe  the  Clark  Shoe  Company,  of 
St.  Louis.  Mo.  ;  $278.58  credited  on  the  debt 
we  owe  Pratt,  Simmons.  &Co.,  of  St.  Louis, 


Mo.  ;  $147.00  to  be  paid  by  the  purchasers 
to  J.  R.  Jones,  Sr.,  being  the  amount  of 
our  debt  to  him  for  borrowed  money ;  to  N. 
L.  Cathran,  of  Norman,  Oklahoma  territory, 
said  purchasers  are  to  pay  $104.00  for  bor- 
rowed money  due  him ;  $65.00  to  Maurice 


mort^airoT^s  creditors.  Is  good  In  the  bands  of  the 
mort^aicee.  where  she  was  not  present  at  the  time 
the  mortgaflre  was  ffiven  hut  was  in  Europe  and 
knew  nothiDff  of  the  transaction.  Mclntyre  v. 
Leffon,  38  S.  C.457  a^S&l 

So,  the  acceptance  hy  the  beneficiaries  in  a  trust 
deed  of  Its  benefit  without  participation  in  or 
knowledge  of  any  purpose  upon  the  part  of  the 
i^rantor  to  defraud  other  creditors  renders  it  ef- 
fective without  regard  to  the  grrantor's  Intent. 
White  V.  Sterzingr  (Tex.)  88  8.  W.  909  (1885). 

And  a  mortflrasre  made  by  a  party  to  a  contract 
who  hasasslKned  it  to  secure  the  fulfilment  thereof 
js  not  voluntary  and  without  consideration,  and  is 
not  void  as  against  the  mortflrairee  in  the  absence 
of  proof  of  a  fraudulent  intent  on  his  part,  thougli 
the  mortgagror  desierned  thereby  to  defeat  and  de- 
lav  his  creditors.  Currier  v.  Taylor,  19  N.  H.  189 
a848;. 

And  a  mortsrage  for  a  sufficient  consideration, 
g-iven  to  rearrange  and  secure  certain  debts,  giving 
time  for  the  payment,  is  not  fraudulent  and  void 
as  against  creditors  in  the  absence  of  proof  of  any 
combination  with  the  mortgagees,  most  of  whom 
were  not  present  and  had  nothing  to  do  with  pro- 
curing the  execution  of  the  mortgage.  Monaghan 
Bay  Co.  v.  Dickson,  898.  C.  146  a893;. 

And  a  mortgage  given  by  a  member  of  an  insolv- 
ent firm  who  had  bought  out  his  copartner,  to  his 
father  to  protect  bim  as  security  on  notes  given  to 
his  copartner  for  the  copaitner^a  Interest,  and  a 
subsequent  convesrance  of  the  land  to  the  father  in 
satisfaction  of  the  mortgage  debt  and  a  previous 
encumbrance,  are  not  fraudulent  and  invalid  as  to 
creditors  where  the  debts  assumed  equaled  the 
value  of  the  land,  and  the  father  had  no  notice  of 
the  flrm^s  insolvency  when  he  signed  as  security. 
WUlis  V.  Heath  (Tex.)  18  8.  W.  801  (1891). 

So,  in  Chlssom  v.  Lamcool,  9  Ind.  630  (1867),  which 
was  an  action  to  set  aside  a  mortgage  as  fraudulent 
as  against  creditors,  in  which  an  Instruction  was 
given  not  requiring  any  participation  in  the  fraud 
of  the  mortgagor  on  the  part  of  the  mortgagee  to 
vitiate  the  conveyance,  the  court  refused  to  set 
aside  a  verdict  in  favor  of  the  mortgagee  upon  the 
ground  that  if  there  was  error  In  the  instruction  it 
was  in  favor  of  the  mortgagor. 

And  in  McCreary  v.  Skinner,  76  Iowa,  411  (1888),  it 
was  held  that  an  instruction  that  before  the  jury 
can  find  fraud  to  exist  in  the  execution  of  a  chattel 
mortgage  by  a  husband  to  bis  wife  they  must  find 
that  she  joined  with  bim  with  the  intent  to  carry 
out  bis  purpose  to  defraud  his  creditors,  and  actual 
participation  therein  with  the  pretense  of  securing 
a  claim  owing  to  her,  is  misleading  in  the  use  of 
the  word  **pretense." 

The  rule  adopted  in  Alabama,  however,  is  that 
the  question  of  the  existence  of  a  fraudulent  intent 
upon  the  part  of  the  parties  will  not  affect  a  sale 
by  an  embarrassed  or  insolvent  debtor  to  a  credit- 
or in  absolute  payment  of  a  bona  fide  existing 
debt,  where  there  is  no  material  difference  between 
the  value  of  the  property  and  the  amount  of  the 
debt,  and  no  use  or  benefit  is  reserved  to  the 
debtor.  Knowles  v.  Street,  87  Ala.  800  (1888);  Pol- 
look  V.  Meyer,  96  Ala.  172  a892);  First  Nat.  Bank  v. 
Smith,  98  Ala.  97  a800);  Hodges  v.  Coleman,  76  Ala. 
103  (1884);  Bamberger,  B.  &  Co.  v.  Schoolfield,  16017. 
8. 149, 40  L.  ed.  374  (1895). 

And  that  it  is  immaterial  whether  the  grantor 
alone,  or  the  grantor  and  grantee  both,  in  a  con- 
veyance by  an  insolvent  debtor  for  the  payment  of 
t  L.  R.  A, 


an  antecedent  debt>,  devised  and  intended  to  get 
the  advantage  of  other  creditors,  if  in  fact  the  ef- 
fect of  the  transaction  was  solely  to  pay  a  debt 
honestly  due  and  the  property  was  received  at  a 
fair  and  adequate  price,  and  no  interest  or  benefit 
was  reserved  to  the  grantor.  Pollock  v.  Meyer, 
8upra, 

And  that  a  sale  of  goods  by  a  husband  to  bis  wife 
in  absolute  payment  of  a  debt,  for  a  fair  and  ade- 
quate consideration  in  which  no  interest  is  re- 
served to  the  grantor,  will  be  sustained  against 
the  creditors  of  the  husband  notwithstanding  the 
fraudulent  intent  of  one  or  both  of  the  parties. 
Meyer  v.  Sulzbacher.  76  Ala.  120  (1884). 

So,  in  Werner  v.  Zierf  uss,  162  Pa.  800  a894),  it  was 
held  that  a  conveyance  or  payment  in  any  form, 
taken  by  a  creditor  from  his  debtor  to  secure  an 
actual  debt,  is  valid  against  other  creditors  though 
he  knew  that  the  effect  would  be  to  postpone  them 
and  that  the  debtor  Intended  it  to  have  that  effect, 
and  he  took  It  to  aid  the  intent  as  well  as  to  pro- 
tect himself. 

And  in  Jewett  v.  Noteware,  80  Hun,  192  a883),  it 
was  held  that  the  act  of  a  bona  fide  creditor  in  tak- 
ing security  for  the  exact  amount  of  his  debt  can- 
not be  fraudulent  as  to  other  creditors  no  matter 
what  the  intent  may  have  been. 

The  existence  of  a  fraudulent  intent  participated 
in  by  both  parties  to  a  transfer  is  a  question  of  fact 
for  the  decision  of  the  Jury.  Leasure  v.  Cobum, 
67  Ind.  274  a877).  % 

And  the  jury  may  take  into  consideration  all  of 
the  acts  of  a  mortgagee  performed  after  the  mak- 
ing of  the  mortgage  as  bearing  on  the  question 
whether  he  participated  in  any  fraudulent  intent 
on  the  pfurt  of  the  mortgagor.  Showman  v.  Lee,  86 
Mich.  566  (1891).      • 

n.  Who  are  bona  fide  purchasers  within  the  statute. 

The  courts  of  Mississippi  seem  to  have  adopted 
the  rule  that  the  mere  settlement  of  an  antecedent 
debt  without  the  payment  of  any  new  considera- 
tion is  not  suificient  to  render  the  creditor  an  in- 
nocent purchaser  within  the  protection  of  the 
statute  of  frauds.  Perkins  v.  Swank,  48  Miss.  S49 
(1871);  Pope  v.  Pope,  40  Miss.  616  (1868). 

And  that  a  conveyance  of  lands  or  chattels  as  se- 
curity for  an  antecedent  debt  does  not  operate  as  a 
purchase  for  value  unless  the  purchaser  advanced 
some  new  consideration,  or  relinquisbed  some  pre- 
existing security,  or  did  some  act  on  the  faith  «if 
the  purchase  which  cannot  be  retracted.  Hinds  v. 
Pugh,  48  Miss.  208  (1873). 

And  it  was  held  that  a  trust  deed  by  an  insolvent 
merchant  upon  his  stock  of  goods  to  secure  a  bank 
for  past-due  indebtedness  with  intent  to  place  the 
property  beyond  the  reach  of  creditors  is  void, 
even  if  the  officers  of  the  bank  do  not  participate 
in  the  fraud,  as  it  is  not  a  purchase  for  value,  and 
especially  so  where  the  president  of  the  bank  then 
holding  for  collection  a  check  drawn  by  the  In- 
solvent advises  against  the  employment  of  its  regu- 
lar attorney  on  the  ground  that  he  Is  the  attorney 
of  other  creditors,  and  confederates  with  the  in- 
solvent to  put  the  deposit  into  his  bands  In  order 
to  place  it  beyond  the  reach  of  creditors.  Brister 
V.  Moore  (Miss.)  16  So.  696  (1806). 

The  courts  of  the  same  state,  however,  hold  that 
an  absolute  extinguishment  of  an  antecedent  debt 
in  consideration  of  a  simultaneous  transfer  of 
property  constitutes  the  vendee  a  purchaser  for 
value  within  the  protection  of  the  statute  of 
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Ran,  to  be  paid  by  the  purchasers,  being  the 
amount  we  owe  him  for  clerk  hire ;  $800.00  to 
be  paid  by  the  purchasers  on  the  debt  we  owe 
Levi  Newberg  &  Co..  of  Louisville,  Ky.  ; 
$400.00  to  be  paid  by  the  purchasers  to  Voor- 
hees,  Miller,  &  Rupel,  of  Cincionati,  Ohio, 


on  the  debt  we  owe  them ;  $325. 00  to  be  paid 
by  the  purchasers  to  M.  Wolf  &  Sons,  of  Cin- 
cinnati. Ohio,  on  the  debt  we  owe  them ; 
$182.83  to  be  paid  by  the  purchasers  to 
Rothschild  Brothers,  of  St.  Louis,  Mo.,  on 
the  debt  we  owe  them :    Now,  in  considera- 


f  rauds  to  the  same  extent  as  if  he  bad  paid  it  in 
money.    Souie  v.  Sbocwell,  52  Miss.  296  (1876). 

And  that  one  who  takes  a  eeourity  or  specific 
property  io  satisfaction  and  discharge  of  a  pre-ez- 
IstinflT  debt  which  is  thereby  extioRuished.  is  a  bona 
fide  purchaser,  protected  by  thc^^tute  of  frauds, 
and  not  affected  by  previous  equities.  Love  v. 
Taylor,  26  Miss.  567  0853). 

And  in  Surget  v.  Boyd,  57  Miss.  485  0879),  it  was 
held  that  security  for  a  pre-existing  debt,  without 
a  oew  consideration,  does  not,  like  a  purchase  for 
value,  cut  off  secret  equities  and  fraudig,  but,  unless 
tbeV  are  shown  to  exist,  the  recipient  is  equally 
entitled  to  protection. 

And  it  was  held  that  a  creditor  who  accepts  a 
pledge  for  a  pre-existiog  debt  is  not  a  purchaser 
for  value  within  the  protection  of  the  statute  of 
frauds,  and  that  the  validity  of  the  transaction  as 
against  other  creditors  of  the  piedgeor  is  deter- 
minable, not  alone  by  the  good  faith  of  the  pledgee, 
but  also  by  the  lawful  or  unlawful  luteot  of  the 
debtor  in  making  the  pledge,  though  it  would  be 
otherwise  if  the  creditor  took  the  property  as  a 
purchaser,  entirely  relinquishing  his  debt.  Harris 
V.  Lombard,  60  Miss.  28  (1882). 

But  the  rule  that  a  conveyance  or  mortgage  to 
pay  or  secure  a  pre-existing  debt,  made  for  a  valu- 
able consideration,  is  within  the  statute  of  frauds, 
and  is  not  vitiated  by  a  fraudulent  intent  upon  the 
part  of  the  vendor  or  mortgagor  not  participated 
in  by  the  purchaser  or  mortgagee,  would  seem  to 
be  supported,  in  effect,  by  the  cases  cited  supra,  L, 
and  Is  directly  laid  down  and  acted  upon  in  Wood- 
ruff V.  Bowles,  104  N.  C.  197  (1889),  and  BatUe  v. 
Mayo,  102  N.  C.  413  (1889).  Potter  v.  Stevens,  40  Mo. 
229  (1867). 

And  in  Mc Williams  v.  Uodgers,  56  Ala.  87  (1876),  it 
was  held  that  a  debtor  in  failing  circumstances 
may  make  a  mortgage  to  secure  the  payment  of 
pre-existing  debts  provided  it  is  received  in  good 
faith  without  intent  to  aid  the  mortgagor  in  hin- 
dering, delaying,  or  defrauding  his  creditors. 

And  such  a  mortgage  is  good  as  against  other 
creditors  of  the  mortgagor  where  the  mortgagee 
had  no  knowledge  of  any  fraud  upon  the  part  of 
the  mortgagor  and  acted  in  the  utmost  good  faith. 
McFadden  v.  Boss,  126  Ind.  341  (1890). 

And  a  mortgage  is  not  rendered  fraudulent  as  to 
creditors  by  the  fact  that  it  was  given  to  secure  an 
antecedent  debt,  and  the  mortgagee  knew  that  the 
mortgagor  was  iflnancially  embarassed.  Cromelin 
V.  McCauley,  67  Ala.  642  (1880). 

So,  mortgages,  as  well  as  transfers  of  absolute 
title,  were  intended  to  be  protected  by  the  pro- 
visions of  the  Texas  assignment  act,  6  9,  providing 
that  if  the  purchaser  of  property  bought  the  same 
in  good  faith  he  shall  be  held  to  have  acquired,  as 
against  an  assignee  and  creditors,  a  good  and  valid 
title  to  such  property.  Simmons  Hardware  Co.  v. 
Kaufouin,  77  Tex.  131  a880). 

And  a  mortgagee  or  an  accepting  beneficiary 
under  a  trust  deed  is  placed  upon  the  same  plane 
with  a  purchaser,  and  is  included  within  the  mean- 
tng  of  the  word  ''purchaser^*  as  used  in  the  statute 
of  frauds,  and  a  bona  fide  creditor  who  has  thus 
obtained  security  for  his  debt  will  be  protected  to 
the  same  extent  as  a  purchaser  in  good  faith.  Kraus 
V.  Haas,  6  Tex.  Civ.  App.  666  a894). 

There  is  no  obligation  on  the  part  of  a  creditor 
whose  claim  a  debtor  is  willing  to  secure  to  ex- 
amine into  any  of  the  circumstances  for  the  pur- 
pose of  ascertaining  whether  the  debtor  had  any 
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ulterior  object  in  view.  Archer  v.  O'Brien.  7  Hun, 
146  (1^6). 

And  when  a  mortgagre  is  given  to  secure  a  debt 
presently  contracted  or  contracted  on  the  faith 
and  promise  that  it  should  be  given,  the  mortgagee 
is  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, and  as  such  entitled  to  protection  against 
equities  'of  which  he  had  no  notice.  Coleman  v. 
.Smith,  65  Ala.  868  (1876). 

And  in  Levy  v.  Williams,  79  Ala.  171  (1886),  it  was 
held  that  a  purchase  made  partly  in  payment  of 
an  antecedent  debt  and  partly  for  money  paid  is 
subject  to  the  [same  rule  as  purchases  on  a  new 
consideration,  and  the  payment  of  the  past  debt  is 
a  circumstance  to  be  considered  in  determining 
the  good  faith  of  the  transaction. 

In  Stinson  v.  Hawkins,  18  Fed.  Rep.  833  (1882),  the 
United  States  district  court  of  the  eastern  district 
of  Missouri,  however,  held  that  a  mortgage  given 
to  hinder  or  delay  creditors,  both  the  mortgagor 
and  mortgagee  knowing  the  fraudulent  purpose, 
cannot  be  upheld  as  against  creditors,  the  same 
rule  applying  to  a  mortgage, —especially  for  an  an- 
tecedent debt  of  long  standing,  as  that  which  ap- 
plies to  sales  of  property. 

So,  it  was  held  that  a  creditor  who  takes  a  chat- 
tel mortgage  and  an  assignment  of  accounts  cover- 
ing property  worth  from  $15,000  to  $17,000  to  secure 
an  indebtedness  of  from  $1,200  to  $2,000  and  an 
advance  of  cash  of  $800,  knowing  of  the  insolvency 
of  the  debtor,  is  not  a  bona  fide  purchaser  within 
the  statute  of  frauds,  in  Herman  v.  McKinney,  47 
Fed.  Rep.  758  (1801). 

And  in  Manhattan  Co.  v.  Bvertson,  6  Paige,  457 
(1887),  it  was  held  that  where  a  creditor  of  a  fraud- 
ulent grantee  of  real  estate  takes  from  him  a 
mortgage  on  such  real  estate  as  a  further  security 
for  a  pre-existing  debt,  he  is  not  protected  against 
the  lien  of  Judgment  creditors  of  the  fraudulent 
grantor  whose  Judgments  were  recovered  subse- 
quently to  the  fraudulent  conveyance  and  prior  to 
the  mortgage,  though  he  took  without  notice  of 
the  fraud. 

So,  creditors  in  whose  favor  Judgments  are  con- 
fessed are  not  purchasers  for  value  who  cannot 
be  affected  by  the  fraudulent  Intent  of  the  debtor 
unless  they  participated  therein.  Gallo  v.  Tode, 
74  Hun,  542  a896). 

ni.  What  constitutes  participcUion, 
a.  OeneraJly, 

The  general  rules  laid  down  supra,  L,  give  rise  to 
the  question.  What  constitutes  such  a  participation 
in  the  fraud  of  a  debtor  as  will  in  validate  a  convey- 
ance or  security  given  to  his  creditor  to  pay  or 
secure  his  claim? 

The  solution  of  the  question  would  seem  to  de- 
pend upon  the  question  of  the  good  or  bad  faith  of 
the  purchaser  or  mortgagee. 

Thus,  a  creditor  who  purchases  property  from 
his  debtor,  who  is  insolvent  and  attempting  to  dis- 
pose of  his  property  to  defraud  other  creditors  to 
his  knowledge,  must  act  with  the  utmost  good 
faith.    Lewis  v.  Hughs,  49  Kan.  23  (1892). 

And  a  security  given  by  a  person  in  insolvent  cir- 
cumstances is  not  impeachable,  unless  the  person 
claiming  the  t)eneflt  of  the  transaction  had  notice 
or  knowledge  of  the  insolvency  and  did  not  act  in 
good  faith.  Johnson  v.  Hope,  17  Out.  App.  Rep. 
10  a890). 

And  a  chattel  mortgage  is  not  void  because  made 
with  a  fraudulent  intent  on  the  part  of  the  mort- 
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Jah., 


tioD  of  said  sum  of  $8»000.00  to  be  credited 
to  and  paid  as  aforesaid,  we  hereby  sell  and 
transfer  and  deliver  to  Rice,  Stix,  &  Co., 
Clark  Shoe  Company,  and  Pratt,  Simmons, 
&  Co.  all  our  stock  or  goods,  wares,  and  mer- 
chandise contained  in  our  storehouse  in  the 
city  of  Hot  Springs.  Ark..  Nos.  618  and  615 
Central  avenue,  together  with  all  the  store 


fixtures    and    fixtures   therein,    and  hereby 
assign    to  them   our   lease    on    said    store- 


house. 

Witness  our  hands, 
cember,  1890. 


this  15th  day  of  De- 
Jones  &  Fulton. 
J.  E.  Jones.  Jr. 
Jeff  Fulton. 


gagor;  it  must  also  appear  that  the  mortgasr^e  was 
not  acting  in  good  faith  from  an  honest  purpose  to 
spoure  bis  own  debts,  but  was  aiding  the  debtor  to 
defeat  his  other  creditors  by  covering  up  the  prop- 
erty in  some  improper  way  to  the  debtor's  use  and 
benefit.    Hausman  v.  Hope.  20  Mo.  App.  103  (1886). 

It  is  only  when  a  mortgage  is  given  and  received 
with  the  intent  to  hinder  and  defraud  creditors 
that  it  is  void,  and  not  when  it  is  taken  by  the 
mortgagee  for  the  honest  purpose  of  securing  a 
valid  claim  whatever  may  have  been  the  intent  of 
the  mortgagor.  Currie  v.  Bowman,  25  Or.  964 
(1804). 

And  a  creditor  may  take  the  goods  of  his  debtor 
at  a  fair  price  in  payment  of  his  debt  where  he 
does  so  for  the  sole  purpose  of  collecting  it  with- 
out reference  to  tbe  intent  of  the  debtor  in  thus 
disposing  of  his  goods.  Stainbrook  v.  Duncan.  45 
III.  App.  344  (1892). 

And  a  purchaser  who  acts  for  the  purpose  of  sat- 
isf>ing  his  own  claim  against  the  vendor  Is  enti- 
tled to  protection  where  he  takes  without  notice  of 
fraud  or  of  the  fraudulent  title  of  the  vendor,  or 
without  notice  of  facts  suflBclent  to  put  him  upon 
inquiry.    Hanchett  v.  Kimbark.  118  111.  121  a886). 

And  the  fact  that  the  primary  purpose  of  a  debtor 
in  conveying  or  mortgaging  property  to  a  creditor 
is  to  prevent  some  other  creditor  from  subjecting 
it  to  the  payment  of  a  debt  due  him,  does  not  Ven- 
der the  transaction  fraudulent,  where  the  credit- 
or's purpose  Is  solely  to  get  payment  or  security 
for  the  sum  due  him.  Haas  v.  Kraus.  86  Tex.  687 
(1894). 

So.  an  execution  cn^itor,  securing  the  collec- 
tion of  bis  debt  with  no  other  purpose  than  to 
make  himself  safe,  cannot  be  affected  by  an  undis- 
closed fraudulent  purpose  on  the  part  of  the  debtor. 
Evans  v.  Kilgore.  29  W.  N.  C.  279  (1891). 

And  a  creditor  of  an  insolvent  firm  Is  not  an- 
swerable as  garnishee  to  its  creditors  for  taking  its 
goods  in  pasrment  of  bis  claim,  where  he  was  act- 
ing without  knowledge  of  any  fraud  and  for  the 
sole  purpose  of  securing  payment  of  his  claim, 
taking  no  more  goods  than  was  necessary.  Hell- 
man  V.  Dick.  55  Mo.  App.  168  a898). 

And  a  deed,  the  only  purpose  of  which  was  to 
secure  and  protect  the  grantor's  brother,  to  whom 
he  was  largely  indebted,  is  not  fraudulent  as  to 
creditors.    Giddings  v.  Sears.  115  Mass.  505  (1874). 

To  impeach  the  payment  or  securing  of  an  actual 
debt  by  a  failing  debtor,  there  should  be  evidence 
tending  to  show,  either  some  other  advantage  or 
benefit  to  the  debtor  beyond  the  discbarge  of  the 
obligation,  or  some  other  benefit  to  the  creditors 
beyond  mere  payment  of  his  debt,  or  some  injury 
to  tbe  other  creditor  beyond  postponement  of  his 
debts.    Werner  v.  Zlerfuss.  162  Pa.  360  (1894). 

A  mortgage  given  by  a  debtor  to  a  creditor  to 
secure  his  claim  will  not  be  set  aside  as  to  creditors 
in  the  absence  of  evidence  that  the  mortgagee  had 
a  purpose  to  aid  the  fraudulent  plans  of  the  mort- 
gagor in  addition  to  his  purpose  to  protect  himself. 
Kohn  Bros.  v.  Clement.  58  Iowa.  589  (1882). 

And  to  render  a  mortgage  void  as  to  creditors.  It 
would  be  necessary  to  show  that  it  was  made  and 
contrived  with  the  actual  intent  to  binder,  delay, 
and  defraud  creditors,  as.  for  instance,  to  cover 
up  and  conceal  tbe  property  of  the  debtor,  or  to 
raise  funds  which  were  to  be  kept  from  the  reach 
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of  process  for  collection  of  debts,  and  that  tbe 
mortgagee  participated  in  this  intent.  Hurley  v. 
Taylor.  78  Mo.  238  (1883). 

And  a  purohase4)y  a  creditor  from  his  debtor  for 
a  fair  price,  of  no  more  than  is  necessary  for  his 
protection.  Is  not  invalidated  by  the  vendor's  fraud 
unless  the  purchaser  participated  in  it  by  assisting 
the  vendor  to  put  tbe  property  out  of  the  reach  of 
creditors  and  appropriate  It  to  himself  with  a 
knowledge  of  such  fraudulent  design  and  withjn- 
tent  to  further  its  accomplish ment.  Christian  v. 
Greenwood.  28  Ark.  254.  79  Am.  Dec.  104  (1861). 

And  a  compromise  by  a  debtor  with  certain  cred- 
it6rs.  made  with  the  intent  on  his  part  to  defeat  tbe 
collection  of  another  claim  against  bim  which  be 
did  not  think  he  was  morally  bound  to  pay.  is  good 
as  to  tbe  creditors  with  whom  be  compromised, 
wbere  they  did  not  participate  in  bis  fraudulent  in- 
tent, or.  having  knowledge  or  notice  of  such  in- 
tent, did  not  avail  themselves  of  such  knowledge 
for  the  purpose  of  obtaining  a  personal  advantage 
to  themselves  at  tbe  expense  of  tbe  debtor *6  other 
creditors.    Anderson  v.  Pllgram.  41  S.  C.  428  (1801). 

But  a  creditor  of  an  insolvent  debtor  must  stop 
at  securing  bis  debt,  and  if  he  goes  farther  and  as- 
sists the  fraudulent  debtor  in  carrjring  out  hie 
fraudulent  purpose,  bis  preference  so  obtained 
will  be  avoided  in  favor  of  other  creditors.  Al- 
berger  v.  White.  117  Mo.  347  (1898);  Foster  v. 
Grigsby,  1  Bush,  86  (1866);  Meyberg  t.  Jacobs,  40 
Mo.  App.  128  (1890). 

And  a  mortgage  made  with  a  fraudulent  intent 
upon  the  part  of  the  mortgagor  to  cheat,  hmder, 
or  delay  his  creditors,  and  accepted  by  tbe  mort- 
gagee with  knowledge  of  that  design  and  with  in- 
tent to  promote  its  accomplishment,  is  void  as 
against  other  creditors.  RIndskopf  v.  Vaugban. 
40  Fed.  Rep.  304  (1889);  Smith  v.  Hardy.  86  Wis.  417 
(1874). 

And  the  rule  is  the  same  though  it  is  founded  up- 
on a  perfect  consideration.  Moore  v.  WlUlamsoii, 
44  N.  J.  Bq.  496. 1 L.  R.  A.  886  (1888);  Holt  v.  Creamer. 
34  N.  J.  Eq.  181  (1881);  Schmidt  v.  Opie.  33  N.  J.  Eq. 
188  (1880);  David  v.  Birchard.  58  Wis.  482  (1881). 

And  the  fact  that  a  valuable  consideratloD  has 
been  given  tor  a  mortgage  or  transfer  of  property 
is  not,  as  a  proposition  of  law.  inconsistent  with 
the  existence  of  an  intent  on  the  part  of  a  debtor, 
or  of  such  knowledge  thereof  on  the  part  of  tbe 
mortgagee  or  purchaser  as  will  avoid  tbe  convey- 
ance, whether  the  consideration  consisted  of  an 
existing  debt  or  arose  in  any  otber  manner.  Bill- 
ings V.  RusseU.  101  N.  Y.  226  (1886). 

So.  a  mortgagee  who  takes  a  mortgage  made  by 
a  mortgagor  with  intent  to  defraud  his  creditors, 
who  besides  securing  his  own  debt  undertakes  to 
aid  and  assist  the  mortgagor  in  bis  fraudulent  pur- 
pose to  hinder  and  delay  otber  creditors,  can  claim 
nothing  under  it  as  against  such  creditors.  Moline 
Wagon  Co.  v.  Rummell.  14  Pe^,  Rep.  156  (1882). 

The  whole  transaction  is  vitiated.  Meyberg  v. 
Jacobs,  gu)>ra. 

So.  a  mortgage  given  by  a  debtor  to  a  creditor 
upon  tbe  advice  of  the  mortgagee,  intended  to  pre- 
vent other  creditors  from  enforcing  their  claims 
out  of  the  property,  and  compel  them  to  wait  un- 
til he  could  get  around  to  pay  them,  is  void  as  to 
such  creditors.  Fish  v.  McDonnell,  42  Minn.  519 
(1890). 
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Possession  of  the  property  was  delivered 
immediately  to  the  agents  of  the  vendees. 
Two  days  later,  one  James  McGuire  sued  out 
an  attachment  against  the  property  of  Jones 
&  Fulton :  and  when  the  writ  of  attachment 
•came  to  the  sheriff's  hands,  before  levying 
it,  he  demanded  an  indemnity  bond.  Tnere- 
upon  the  appellees,  Wood  &  Henderson,  ex- 
ecuted and  delivered  to  the  sheriff  the  fol- 
lowing instrument: 


Common  Pleas  Court  of  Garland  County. 
John  M.  McQuire  &  Co. 

V, 

•  Jones  &  Fulton. 

We  undertake  to  indemnify  the  sheriff  of 
Garland  county  against  all  damages  which 
he  may  sustain  by  reason  of  the  levy  of  the 
attachment  herein. 

[Signed]  James  B.  Wood. 

Dec.  17,  1890.  J.  P.  Henderson. 


And  a  note  and  deed  of  trust  given  by  a  debtor 
to  a  creditor  with  Intent  to  delay,  hinder,  and  de- 
fraud other  creditors,  is  void  as  to  them  where  the 
creditor  receivingrit  knew  of  such  intent  and  aided 
or  assisted  him  in  carrying  it  out.  Alberger  v. 
White,  117  Mo.  847  (1808). 

And  where  a  debtor  conveys  away  his  property 
with  intent  to  gret  it  beyond  the  reach  of  a  press- 
ing creditor,  to  a  purchaser,  though  for  value,  who 
has  notice  of  such  intention  and  aids  the  debtor  in 
getting  his  property  beyond  the  reach  of  the 
■  creditor,  such  purchaser  participates  in  thS  debtor's 
fraud,  and  his  conveyance  will  be  held  void  at  the 
instance  of  the  creditor.  Gillespie  v.  Allen,  87  W. 
Va.  676  (1893). 

So,  an  intent  upon  the  part  of  the  parties  to  hinder, 
delay,  or  defraud  creditors  is  sufficient  to  Invalidate 
a  mortgage.  It  is  not  necessary  that  there  should 
also  be  a  combination  and  confederation  between 
the  mortgagor  and  mortgagee.  State,  Bindfeutel, 
V.  Nauert,  2  Mo.  App.  296  a876). 

And  the  grantor  and  the  grantee  need  not  be 
actuated  by  like  motives  to  cheat  and  defraud 
•creditors,  if  the  grantee  purchases  with  such 
knowledge  of  facts  as  would  put  a  prudent  man  on 
Inquiry  and  lead  him  to  infer  a  purpose  to  hinder, 
delay,  or  defraud  creditors,  the  sale  will  be  f raudu- 
Jent  though  he  purchases  because  he  considers  the 
property  cheap  or  to  save  a  debt  due  him.  De  Walt 
V.  Doran,  21  D.  C.  188  (1892). 

And  a  creditor  who  takes  a  bill  of  sale  from  his 
debtor,  not  for  the  purpose  of  securing  the  amount 
due  him  and  for  which  he  was  security,  but  for 
speculation.  Is  a  mere  volunteer,  and  the  purchase 
wiU  be  held  invalid  as  to  creditors  where  he  knew 
that  mortgages  had  been  made  by  the  debtor  and 
that  he  had  been  pressed  for  the  settlement  of 
claims  which  he  could  not  pay.  Redhead  v.  Pratt, 
72  Iowa,  99  (1887). 

An  intent  to  hinder  and  delay  creditors  which  will 
invalidate  a  conveyance  by  a  debtor  to  a  creditor, 
however,  must  be  one  which  will  cause  an  unlawful 
as  distinguished  from  a  lawful  hindrance.  Sonnen- 
theil  V.  Texas  Guaranty  &  T.  Co.  (Tex.)  80  S.  W.  946 

•asw). ' 

And  whether  or  not  notice  on  the  part  of  the 
beneficiary  in  a  trust  deed  of  a  purpose  on  the  part 
-of  a  grantor  to  hinder,  delay,  or  defeat  other 
creditors,  would  defeat  their  claim,  depends  upon 
the  character  of  the  obstructions  or  obstacles  by 
which  such  hindrance  or  delay  was  intended  to  be 
accomplished.  When  there  exists  a  fraudulent  In- 
tent proper,  the  creditor  cannot  aid  in  executing  it 
by  accepting  a  mortgage  given  for  that  purpose, 
but  if  the  conveyance  which  the  debtor  purposes 
is  no  more  than  the  law  permits  him  to  make,  the 
intent  does  not  constitute  the  fraudulent  intent 
denounced  by  the  statute,  and  notice  to  the  creditor 
of  such  a  motive  is  not  notice  of  a  fraudulent  intent 
which  will  invalidate  the  transaction.    Ibid. 

And  a  deed  made  by  a  debtor  to  his  father-in-law 
as  trustee  for  the  purpose  of  preferring  a  creditor 
is  not  invalidated  by  the  fact  that  the  trustee  re- 
ceived It  with  a  view  of  concealing  a  felony  com- 
mitted by  the  debtor  in  his  transactions  with  his 
creditors  and  preventing  a  prosecution  therefor, 
if  it  was  not'executed  with  the  concurrence  of  the 
cestui  que  trust  and  a  knowledge  of  the  motives 
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which  Influenced  the  trustee,  and  was  not  after- 
wards assented  to  by  them  under  some  engagement 
to  suppress  the  prosecution.  Marbury  v.  Brooks, 
20  U.  S.  7  Wheat.  656,  6  L.  ed.  522  (1822). 

Nor  is  an  assignment  given  by  a  debtor  for  the 
purpose  of  preferring  one  creditor  over  another 
invalidated  by  the  fact  that  It  was  made  and  re- 
ceived In  the  hope  and  expectation  and  with  a  view 
of  preventing  prosecution  for  a  felony  connected 
with  the  debtor's  transactions  with  his  creditors,  if 
the  preferred  creditors  have  done  nothing  to  excite 
that  hope  and  the  assignment  was  made  without 
their  knowledge  and  concurrence  and  without  a 
knowledge  of  the  motives  which  Influenced  the  as- 
signor and  which  were  not  assented  to  by  them 
under  some  engagement,expres8  or  implied,  to  sup- 
press or  forbear  the  prosecution.  Brooks  v.  Mar- 
bury,  24  CJ.  S.  11  Wheat.  78, 6  L.  ed.  423  a826);  Mar- 
bury  V.  Brooks,  supra, 

b.  Securing  a  preference. 

The  Intent  of  this  subdivision  is  to  treat  the  ques- 
tion of  when  and  to  what  extent  the  securing  of  a 
preference  by  a  creditor  by  taking  a  transfer  from 
his  debtor  by  way  of  payment  or  security  wUl 
amount  to  a  participation  in  the  fraudulent  Intent 
of  the  debtor,  and  not  to  deal  with  the  broad  gen- 
eral question  of  preferences  and  the  right  to  prefer. 

The  acceptance  by  a  creditor  of  a  transfer  from 
his  debtor  for  the  purpose  of  preferring  him  in- 
volves no  fraud  on  other  creditors  where  the  pre- 
ferred creditor  was  actuated  by  the  sole  purpose  of 
securing  the  Indebtedness  due  him.  Schroeder  v. 
Bobbltt.  108  Mo.  289  (1692);  Brigham  v.  Hubbard,  116 
Ind.  474  (1888);  Stock-Growers'  Bank  v.  Newton,  18 
Colo.  245  a889). 

And  an  intent  by  a  mortgagee  to  obtain  a  prefer- 
ence will  not  Invalidate  the  mortgage.  Davis  v. 
Schwartz,  165  CJ.  S.  681,  89  L.  ed.  280  (1894);  West  Coast 
Grocery  Co.  v.  Stinson  (Wash.)  48  Pac.  36  (1896). 

And  under  the  rule  adopted  in  Alabama  the  in- 
tent of  both  parties  to  the  transaction  to  defraud 
other  creditors  will  not  invalidate  It  where  It  was 
had  In  good  faith  and  a  fair  price  was  allowed  and 
no  re8er\'Btion  made  in  favor  of  the  vendor.  Bam- 
berger, B.  &  Co.  V.  Schoolfleld,  160  U.  8. 149, 40  L.  ed. 
874  (1895). 

And  an  absolute  sale  by  an  insolvent  or  failing 
debtor  to  his  creditor  In  payment  of  an  antecedent 
debt  by  way  of  preference  and  for  a  fair  and  ade- 
quate consideration,  without  reserving  any  In- 
terest, Is  an  act  which  is  Itself  legal,  and  Is  not 
vitiated  by  fraud.  Hodges  v.  Coleman,  76  Ala.  108 
a884). 

The  danger  of  other  creditors  taking  a  debtor's 
property  Is  a  justifiable  motive  for  a  purchase  by  a 
creditor  from  his  debtor  at  a  fair  price  to  secure 
his  claim.    Pearson  v.  Rockhlll,  4  B.  Mon.  296  (1846). 

And  the  principal  case  goes  stiU  further,  holding 
that  an  effort  on  the  part  of  the  creditor  to  keep 
other  creditors  from  finding  out  his  purpose  does 
not  Invalidate  the  transfer. 

So,  a  bill  of  sale  by  way  of  mortgaging  all  per- 
sonal chattels  as  a  security  for  money  actually 
loaned  is  not  fraudulent  and  void  under  the  statute 
of  Elizabeth,  though  its  object  is  to  defeat  the  ex- 
pected execution  of  a  Judgment  creditor.  Darvill 
V.  Terry,  6  Hurlst.  &  N.  807,  80  L.  J.  Exch.  886  (1861). 
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After  receiving  the  indemnity  bond,  the  I  of  sale  brought  suit  in  the  Garland  circuit 
sheriff  levied  the  order  of  attachment  upon  court  against  Wood  &  Henderson,  to  recover 
part  of  the  goods  mentioned  in  the  bill  of  the  value  of  the  goods  levied  upon  and  sold 
sale,  of  the  value  of  $260.12.  On  the  20th  T by  the  sheriff  in  the  McOuire  case.  The 
day  of  February,  1891.  Rice.  8tiz,  &  Co.  i  complaint  alleged  that  the  plaintiffs  were 
and  the  other  vendees  mentioned  in  the  bill    the  owners  of  the  goods,  and  that,  when  Mc- 


And  a  mortgage  deed  executed  by  a  debtor  for 
the  benefit  of  some  of  his  creditors  is  not  invalidated 
under  that  sutute  because  made  in  expectation 
tbat  a  writ  of  sequestration  would  issue  against  the 
property.  Alton  v.  Harrison,  L.  U.  4  Cb.  022.  38  L. 
J.  Ch.  669, 21 L.  T.  N.  8.  282. 17  Week.  Rep.  1084  (ISflS). 

So,  a  preference  among  creditors  will  not  be  held 
invalid  for  fraud  on  the  part  of  the  debtor  alone. 
The  preferred  creditor  must  have  participated  in 
the  fraud.    Forrester  v  Moore,  77  Mo.  661  a888). 

And  the  fact  tbat  a  grantor  was  embarrassed  and 
in  failing  circumstances  would  not  invalidate  a 
deed  made  by  him  to  one  creditor  to  the  exclusion 
of  others,  provided  the  deed  was  made  In  good  faith 
in  payment  of  an  honest  debt.  Totten  v.  Brady,  54 
Md.  170  (1880). 

A  creditor  may  purchase  his  debtor*8  property  in 
payment  of  his  debt  as  safely  as  he  can  take  it  by 
legal  process,  although  the  effect  of  the  transaction 
would  be  to  place  the  property  beyond  the  reach 
of  creditors.    Kirtland  v.  Snow,  20  Coon.  28  (1849). 

And  the  fact  that  the  preferred  creditor  is  the 
debtor*s  wife  does  not  make  the  transaction 
fraudulent,  aod  is  not  evidence  of  fraud.  Becker, 
Stull,  V.  Yeager,  1  Super.  Ct.  (Pa.)  107  (1806). 

So,  a  preference  given  to  some  creditors  over 
others  by  a  transfer  of  property  Is  not  invalidated 
by  the  fact  that  the  debtor  had  previously  been  en- 
gaged in  a  scheme  to  defraud  his  creditors,  in  the 
atwence  of  evidence  tending  to  show  fraud  upon 
the  part  of  the  preferred  creditors  in  accepting  the 
preferenoe.    Hard  v.  Foster,  98  Mo.  297  ( 1889). 

And  a  debtor  may  prefers  creditor  either  by  way 
of  payment  or  security  where  it  is  disassociated 
with  a  common-law  assignment,  aod  where  it  is  not 
intended  or  made  for  the  purpose  of  delaying  or 
defrauding  creditors,  and  so  understood  and  par- 
ticipated in  by  the  creditor  taking  the  security. 
Bureka  Iron  &  H.  Works  v.  Bresnahan,  66  Mich. 
489  (1887). 

So,  a  debtor  may  give  preferences  to  one  of  his 
creditors  by  a  fair  and  honest  transfer  of  goods  and 
chattels  adequate  to  the  payment  of  bis  debt  where 
no  more  was  transferred  than  is  sufficient  to  pay 
the  debt  intended  to  be  secured,  and  there  is  no 
coUuslon  between  the  parties  to  cover  the  remain- 
ing property  from  the  claims  of  other  creditors. 
Bruce  v.  Smith,  8  Harr.  &  J.  499  (1806). 

And  a  security  given  by  a  person  in  insolvent 
circumstances  to  secure  an  actual  advance,  made 
without  notice  or  knowledge  of  the  insolvency  and 
in  good  faith,  is  not  impeachable  because  the 
monejTs  advanced  are,  pursuant  to  the  directions 
of  the  insolvent,  paid  over  to  one  of  his  creditors, 
who  thereby  obtains  a  preference.  Johnston  v. 
Hope,  17  U.  C.  App.  Cas.  10  (1889). 

So,  a  creditor  who  purchases  the  personal  prop- 
erty of  his  debtor  without  fraud  is  entitled  to  the 
advantage  obtained  as  against  a  judgment  con- 
fessed by  the  debtor  to  another  creditor,  where  the 
purchase  was  made  before  the  issue  of  execution, 
though  the  judgment  debtor  may  have  acted  In  bad 
faith  towards  his  judgment  creditors,  the  purchaser 
having  no  notice  thereof.  Ball  v.  Baruett,  99  Ind. 
68. 

And  a  creditor  does  not  become  liable  to  other 
creditors  for  taking  a  mortgage  or  conveyance  of 
property  from  his  debtor  who  is  in  failing  circum- 
stances to  secure  his  claim,  provided  he  acts  in  good 
faith  aod  does  not  obtain  more  than  is  justly  due 
him.    Kurtz  v.  Miller.  26  Kan.  814  (I88I1. 

And  a  mortgage  given  to  the  cashier  of  a  bank 
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to  secure  the  pajrment  of  notes  with  intent  to  pre- 
fer  the  holders  of  such  notes,  made  with  a  fraudu- 
lent design  or  with  the  intent  to  hinder  and  delay 
creditors,  is  good  where  neither  the  trustee  nor  the 
owners  of  the  notes  participated  in  the  fraud  or 
had  knowledge  of  it.  Ogden  State  Bank  v.  Barker 
(Utah)  40Pac.  769  (1896). 

And  a  deed  of  trust  executed  for  the  purpose  of 
preferring  the  creditors  mentioned  tbereip  is  good 
as  ngainst  other  creditors  where  the  debts  pre- 
ferred were  t>ona  fide,  and  neither  the  trustee  nor 
the  beneficiaries  in  such  deed  had  notice  of  fraud,, 
perpetrated  by  means  thereof,  though  the  intent 
of  the  grantor  was  fraudulent.  Sonnentheil  v. 
Texas  Guaranty  &  T.  Co.  (Tex.)  80  S.  W.  946  (1896). 

So,  it  is  Hot  fraudulent  for  a  creditor  to  accept  a 
conveyance  of  property  in  payment  of  his  debt 
from  an  insolvent  debtor  which  will  disappoint 
other  creditors.  Flewellen  v.  Crane.  58  Ala.  627 
(1877). 

And  a  conveyance  by  a  debtor  to  a  creditor  giv- 
ing him  a  preference  is  not  invalid  though  the 
grantee  knew  of  the  Insolvency  of  the  debtor. 
Dana  v.  Btanfords,  10  Cal.  209  (1858):  Wbeaton  v. 
Neville,  19  Cal.  41  (1881);  Crawford  v.  Neai,  144  C.  S. 
686,  86  L.  ed.  652  (1891):  Frazer  v.  Thatcher,  49  Tex. 
26  (1878);  Bamberger,  B.  &  Co.  v.  Schoolfield,  160  U. 
S.  149,40L.ed.874(1806). 

And  though  the  effect  of  the  preference  may  be 
to  delay  his  other  creditors,  where  the  transaction 
was  In  good  faith  and  made  with  the  intention  to 
pay  a  preferred  debt,  and  without  any  secret  trust. 
Crawford  v.  Neai,  supra. 

Provided  he  does  not  come  within  the  problbi-< 
tlon  of  the  bankrupt  law:  and  the  fact  that  the 
debtor^s  object  may  have  been  to  defeat  his  credit- 
ors will  not  interfere  with  the  right,  unless  the 
creditor  is  chargeable  with  notice  of  tbat  fact. 
Fraser  v.  Thatcher,  t^ura. 

Where  property  goes  to  pay  an  honest  debt,  that 
use  of  it  is  lawful  though  it  may  cut  off  the  redress 
of  all  others,  and  though  intended  to  do  so.  Nich- 
ols V.  Bancroft,  74  Mich.  191  (1889). 

A  bona  fide  creditor  may  take  a  conveyance  of 
the  goods  of  his  debtor  in  the  discharge  of  his  debt 
for  a  fair  consideration  and  hold  them  till  other 
creditors  may  lose  their  entire  debts,  without  ref- 
erence to  what  the  motive  of  the  seller  may  have 
been.    Wilson  v.  Fawkner,  88  HI.  App.  488. 

Aud  the  mere  fact  that  a  creditor  by  reoeivlng  a 
deed  from  his  debtor  has  obtained  a  preference 
over  other  equally  meritorious  creditors,  or  tbat 
the  transfer  to  him  had  the  effect  of  hindering  and 
delaying  other  creditors  and  was  so  intended  by 
the  grantor,  will  not  vitiate  the  transfer  where  the 
transaction  was  in  truth  bona  fide.  Iglehart  v. 
Willis.  68  Tex.  806  (I8881;  Warren  v.  Jones,  68  Ala. 
449  0880);  Frank  v.  Curtis,  68  Mo.  App.  849  (1894). 

And  a  creditor  may  take  a  chattel  mortgage  to 
secure  the  payment  of  his  debt,  if  the  debt  is  a 
bona  fide  indebtedness,  and  If  taken  in  good  faith 
as  security  the  mortgage  will  be  valid  although  the 
effect  may  be  to  delay  and  entirely  defeat  other 
creditors  in  the  collection  of  their  claims  against 
the  mortgagor.  Hadley  v.  Adsit  (Kan.)  42  Pac  636 
(1896':  Standard  Implement  Co.  v.  Parlin  ft  O.  Co. 
61  Kan.  682  (1898). 

So,  a  purchaser  who  in  good  faith  takes  the  prop^ 
erty  of  his  debtor  at  a  fair  value  in  payment  of  an 
honest  debt  will  be  protected  against  creditors, 
though  his  claim  may  absorb  the  entire  property 
of  the  debtor,  where  there  is  no  evidence  of  bad 
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Guire  sued  out  his  attachment,  the  sherifiP 
demanded  an  indemnity  bond  before  serving 
it,  and  that  the  defendants  executed  the  bondT 
and  that  thereafter  the  goods  were  taken ; 
that  they  were  of  the  value  of  $260.12:  and 
asked  judgment  for  that  sum.     The  defend- 


ants, demurring  to  the  complaint,  and  the 
demurrer  being  overruled,  saved  their  excep- 
tions, and  afterwards  answered,  denying  the 
allegafions  of  the  complaint,  and  setting  up, 
further,  that  the  McGuire  attachment  was- 
sustained,  and  alleging  as  a  further  defense 


faith.  Schram  v.  Taylor,  51  Kan.  647  (1868);  Davis 
V.  MoOaotliy.  62  Kan.  116  (1808). 

And  a  mortgaflre  given  for  a  valuable  considera- 
tion, and  not  taken  for  the  purpose  of  hindering, 
defeating,  or  delaying  creditors,  is  not  void  under 
the  statute  of  Biizabeth,  though  the  mortgagor 
was  insolvent  and  the  mortgage  embraced  all  the 
debtor^s  visible  property  and  by  agreement  was 
not  recqided  for  forty  days.  Magovem  v.  Richard, 
27  8.  C.  272  (1886). 

The  acquisition  of  a  lien  on  a  part  or  the  whole 
of  an  insolvent*8  property  to  secure  a  bona  fide 
debt  is  valid  as  against  creditors  though  th6  debtor 
gave  it  with  intent  to  secure  to  the  favored  credit- 
or an  advantage  over  other  creditors,  and  thus 
binder,  delay,  or  defeat  the  collection  of  their 
debts.    Ellis  v.  Valentine,  65  Tex.  532  (1886). 

So,  a  debtor  has  a  right  to  prefer  one  creditor  to 
another  in  payment,  and  his  private  motives  for 
giving  the  preference  cannot  affect  the  right  If 
the  preferred  creditor  has  done  nothing  improper 
to  procure  it,  but  any  unlawful  consideration  mov- 
ing from  the  preferred  creditor  to  induce  the  pref- 
erence will  avoid  the  deed  which  gives  it.  Mar- 
bury  V.  Brooks,  20  D.  S.  7  Wheat.  656,  5  L.  ed.  522 
(1882). 

And  preferences  given  to  certain  creditors  in 
executing  a  mortgage  are  not  evidence  of  fraud 
though  they  may  be  considered  by  the  jury  with 
other  facts  and  circumstances  In  the  case  in  deter- 
mining whether  the  mortgage  is  fraudulent. 
Haben  v.  Harshaw,  48  Wis.  879  (1880). 

And  where  there  is  an  actual  debt,  the  jury  can- 
not be  permitted  to  infer  a  fraudulent  intent  from 
the  mere  fact  of  the  payment  or  preference  given 
to  it.    Werner  v.  Zierf  uss,  162  Pa.  |B0  (1894). 

8o,  fraud  will  not  be  imputed  to  an  honest  cred- 
itor who  is  preferred  by  a  failing  debtor  us  against 
another  creditor  who  had  been  promised  payment 
bF  the  debtor  out  of  the  proceeds  of  the  property 
assigned  to  the  former  to  secure  him.  McKeown 
V.  Coogler,  18  Fla.  866  (1882). 

And  a  transfer  of  property  by  a  debtor  to  his 
creditor  for  the  purpose  of  preferring  him  over 
other  creditors  is  valid  though  such  preferred 
creditor  knew  at  the  time  that,  the  debtor  did  not 
intend  to  pay  other  creditors.  State,  Olaser,  v. 
Mason,  24  Mo.  App.  821  (1887). 

So,  an  instruction  in  an  action  to  set  aside  aWe 
for  fraud,  that  if  the  vendor  intended  to  hinder  or 
delay  his  creditors  in  a  collection  of  their  demands, 
and  if  the  vendee  knew  of  such  intention  and  par- 
ticipated in  it,  the  transaction  was  fraudulent  as 
to  creditors,  is  not  erroneous  as  taking  away  the 
right  of  the  vendee  who  was  a  creditor  to  take  a 
preference,  though  he  knew  his  getting  it  would 
hinder  and  delay  other  creditors.  Hardwick  v. 
Cox,  50  Mo.  App.  600  (1892). 

And  a  deed  of  trust  given  by  a  corporation  to  se- 
cure oertam  of  its  creditors  is  valid  though  it  gave 
a  preference  to  and  secured  the  debts  of  several  of 
the  directors  who  participated  in  the  resolution  of 
the  t)oard  authorizing  its  execution.  Foster  v. 
Mullaophy  Planing  Mill  Co.  02  Mo.  79  a887). 

But  a  director  of  a  corporation  whose  duty  it  Is 
to  know  its  financial  condition  cannot  avail  him- 
self of  any  dereliction  of  such  duty  to  secure  a  per- 
sonal advantage  over  other  creditors  of  the  corpo- 
ration by  taking  an  assigrnment  of  its  property  in 
payment  of  his  claim.  Clay  v.  Towle,  78  Me.  86 
(1886). 

So,  a  tNink  having  a  claim  against  an  tosoivent 
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firm  which  is  consulted  by  another  creditor  with 
reference  to  collecting  and  securing  his  claim  is 
not  legally  bound  to  disclose  the  existence  of  Its 
claim  to  such  firm,  but  may  keep  silent,  and  pro- 
tect its  own  interests,  provided  it  is  guilty  of  no 
fraudulent  conduct  and  does  nothing  more  than  is 
necessary  to  its  own  protection.  First  Nat.  Bank 
V.  NaUI.  52  Kan.  211  (18%). 

And  an  arrangement  between  a  debtor  and  a 
creditor  by  which  the  debtor  gives  the  creditor 
a  confession  of  judgment  which  is  not  to  be  en- 
tered if  the  debtor  succeeds  In  obtaining  from  his 
other  creditors  an  extension,  but  may  be  entered 
on  the  confession  and  execution  issued  if  such 
creditors  refuse  such  extension,  is  valid  and  effect- 
ual as  to  other  creditors  where  it  was  not  used  or 
Intended  to  be  used  to  influence  the  negotiations 
of  other  creditors,  but  simply  designed  to  secure  a 
preference  to  the  preferred  creditor.  Meeker  v» 
Harris,  19  Cal.  278.  79  Am.  Dec.  216  (1861). 

And  the  affirmance,  by  stipulation  with  the 
debtor,  of  a  judgment  for  an  honest  lien  debt 
against  him,  which  results  in  a  judicial  sale  of  his 
property,  notwithstanding  the  judgment  is  re- 
versed on  appeal,  being  In  effect  a  transaction 
which  amounts  simply  to  the  collection  by  a  credit- 
or of  his  debt  by  taking  his  debtor's  property  at 
a  full  and  fair  valuation  and  by  force  of  a  prefer- 
ence to  which  he  was  legally  entitled,  is  not  neces- 
sarily fraudulent  but  depends  upon  the  good  faith 
of  the  parties  and  the  absence  of  a  fraudulent 
Intent,  which  are  questions  of  fact.  Inglehart  v. 
Thousand  Island  Hotel  Co.  100  N.  Y.  464  (1888). 

So,  If  a  debtor  conveys  to  a  creditor  property  at 
a  fair  valuation  for  the  purpose  of  the  payment  of 
a  debt  due  him,  or  sells  to  some  other  person  for  a 
fair  price  to  raise  money  to  pay  debts,  which  by 
the  terms  of  the  sale  the  purchaser  is  bound  to  see, 
and  does  see.  Is  at  once  appropriated  for  such  pur- 
pose, the  sale  cannot  be  said  to  be  one  made  to 
hinder,  delay,  or  defraud  creditors,  though  the 
complaining  creditors  are  ones  who  did  not  receive 
any  part  of  the  proceeds.  Ellis  v.  Valentine,  65 
Tex.  688  (1886). 

But  though  creditors  may  accept  preferences  in 
the  way  of  receiving  transfers  of  property  in  the 
payment  of  their  debts,  they  cannot  accept  them 
m  consideration  of  terms,  express  or  Implied,  to 
further  the  plans  of  the  debtor  to  hindt* r.  delay, 
or  defraud  other  creditors.  J.  W.  Butler  Paper  Co. 
V.  Bobbins.  151  III.  588  (1804):  Alberger  v.  White,  117 
Mo.  847  (1808);  Foster  v.  Grigsby,  1  Bush,  86  (1886). 

So,  the  rule  that  a  debtor  has  a  right  to  prefer 
one  creditor  to  another  Is  subject  to  the  qualifica- 
tion that  it  must  be  done  openly  and  fairly,  with- 
out any  other  objfKit  than  the  fact  on  its  face  em- 
braces.   Hancock  v.  Horan,  15  Tex.  507  (1856). 

And  the  fact  that  a  preference  by  an  insolvent 
by  way  of  a  chattel  mortgage  upon  his  goods  i» 
given  to  a  bona  fide  claim,  is  not  alone  sufficient  to 
protect  the  mortgagee  where  he  was  at  the  time 
of  accepting  the  security  aware  of  and  partici- 
pated in  the  purpose  of  the  mortgagor  to  fraudu- 
lently delay  or  defeat  the  claims  of  other  creditors. 
Landauer  v.  Mack,  48  Neb.  480  (1806). 

And  a  mortgage  given  pursuant  to  and  to  carry 
out  a  secret  arrangement  by  a  debtor  who  com- 
pounds with  his  creditors  to  pay  one  more  than  he 
does  the  others,  is  fraudulent  and  void  as  to  such 
other  creditors.  Feldman  v.  Gkimble,  26  N.  J.  Bq. 
484  (1876). 

And  a  stipulation  in  a  trust  deed,  giving  a  prefer- 
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that  the  sale  by  which  Rice.    Stix,  &   Co. 
etal.  claimed  the  goods  was  fraudulent. 

Upon  the  trial  of  the  case,  it  appeared  from 
the  evidence  that  early  in  December,  1990, 
Jones  &  Fulton  wrote  to  their  creditors,  ask- 
ing an  extension  of  time  in   which   to  pay 


their  indebtedness.  Among  other  creditors  to 
whom  they  wrote  were  Rice,  Stix,  «&  Co., 
Clark  Shoe  Company,  and  Pratt,  Simmons, 
&  Co.,  all  of  St.  Louis.  When  the  letters 
reached  St.  Louis,  these  three  firms  consulted 
in  regard  to  the  best  course  to  pursue  in  the 


enoe  to  such  creditors  as  will  on  receiving  one 
half  of  tbcir  debts  release  the  other  half,  renders  it 
fraudulent  and  void  as  to  other  creditors.  Pal- 
mer V.  Giles,  5  Jones,  Bq.  75  (1860). 

A  promise  by  a  debtor,  made  upon  obtalninsr 
credit  from  a  creditor,  that  be  would  protect  him 
if  anything  ever  occurred  by  which  he  was  not 
able  to  pay  his  debts,  and  that  if  he  met  with  losses 
he  would  secure  him,  when  the  debtor  was  do- 
ing an  apparently  prosperous  business  and  when 
there  was  no  imperative  reason  for  the  belief  that 
he  was  likely  to  become  insolvent,  will  not  invali- 
date the  preferences  given  to  such  creditor  upon 
the  debtor  subsequently  becoming  insolvent.  Smith 
v.  Craft,  17  Fed.  Rep.  706  (1883);  Smith  v.  Munroe,  1 
App.  Div.  77  (1896). 

And  an  agreement  between  the  manager  of  a 
corporation  and  a  creditor,  made  when  the  com- 
pany was  organized,  in  consideration  of  goods  fur- 
nished by  the  creditor  on  credit,  upon  which  it 
<x)mmeDced  business,  and  the  promise  of  an  addi- 
tional loan,  if  needed,  that  if  the  corporation 
should  become  Involved  or  be  sued  for  any  indebt- 
edness, notes  held  by  such  creditor  should  become 
immediately  due  unless  secured,  followed  by  an 
assignment  to  such  creditor  preferring  his  claim* 
does  not  of  itself  operate  as  a  fraud  upon  other 
creditors,  though  such  agreement  was  kept  secret. 
Teitig  V.  Boesraan  Bros.  12  Mont.  404  il8ft!). 

In  Teitig  v.  Boesman  Bros,  supra^  Blennerhassett 
V.  Sherman,  106  U.  8. 118.  »  L.  ed.  1086  (1882),  infra, 
III.  n,  was  distinguished  upon  the  ground  that  the 
-question  Involved  in  that  case  related  to  an  actual 
conveyance  by  way  of  mortgage  of  real  estate  of 
great  value  having  been  made  by  a  debtor  then 
insolvent  to  the  knowledge  of  the  mortgagee, 
which  mortgage  by  prearrangement  had  been 
withheld  from  record. 

But  a  trust  deed  given  pursuant  to  a  mortgage 
under  which  a  lender  of  money  was  to  be  preferred 
in  such  deed,  to  be  given  by  the  twrrower.  both  as 
to  the  money  lent  and  as  to  previous  indebtedness, 
is  entirely  void  as  against  creditors,  though  the 
previous  loans  were  made  in  good  faith,  where  the 
lender  knew  at  the  time  that  the  borrower  was  in- 
solvent and  that  the  trust  deed  was  made  with  in- 
tent to  defraud.  Ewing  v.  Teague  (Tex.)  28  S.  W. 
401. 

And  an  arrangement  between  a  creditor  an^  a 
debtor,  the  debtor  being  insolvent  to  the  know- 
ledge of  the  creditor,  by  which  the  creditor  agreed 
to  advance  such  sums  of  money  as  the  grantor 
might  need  in  the  prosecution  of  a  business  enter- 
prise within  a  designated  time,  the  debtor  promis- 
ing that  the  proceeds  of  sales  in  the  meantime 
should  be  paid  to  the  creditor,  and  that  if  he  should 
become  embarrassed  he  would  pay  him  in  prefer- 
ence to  other  creditors,  is  fraudulent  and  void  as 
to  such  creditors,  where  the  creditor  might  have 
known  that  the  proposed  scheme  of  business  in- 
volved heavy  purchases  on  credit,  when  credit  was 
not  merited.  Krippendorf  v.  Hyde,  28  Fed.  Rep. 
788  (1886). 

I  As  to  the  effect  of  accepting  a  preference  under 
the..bankruptcy  and  insolvency  laws,  see  infra, 
XI.,  Participation  under  bankruptcy  and  insoC- 
vencu  UiW8. 

c  KnowUdifC  of  fraud,  intiolvency,  etc. 
The  mere  knowledge  of  a  creditor,  to  whom  a 
transfer  of  goods  is  made  by  a  debtor  in  payment 
of  his  claim,  that  the  debtor  thereby  intends  to 
m  L.  R.  A. 


binder,  delay,  or  defraud  his  creditors,  does  not 
render  the  transaction  void  as  against  creditors 
where  the  preferred  creditor  acts  in  good  faith  and 
takes  the  property  for  the  sole  purpose  of  saving 
a  bona  fide  debt,  as  simple  knowledge  does  not 
amount  to  participation  in  the  intended  fraud. 

This  is  the  rule  laid  down  in  Sexton  v.  Anderson, 
»6  Mo.  876  (1888),  and  Banfleld  v.  Whipple,  14  Allen. 
13  (1867),  and  it  was  upon  this  ground  that  tip  prin- 
cipal case  was  decided. 

And  that  a  creditor  may  purchase  goods  of  his 
debtor  for  the  purpose  of  (satisfying  his  claim, 
though  he  knows  or  ought  to  have  know  the  ob- 
ject of  the  debtor  in  making  the  sale  to  be  to  de- 
feat other  creditors,  where  he  is  actuated  only  by 
a  desire  in  good  faith  to  secure  payment  of  an 
honest  debt,  is  held  in  First  Nat.  Bank  v.  Smith,  98 
Ala.  97  (1800);  Homthall  v.  Schonleld,  79  Ala.  109 
(1885):  Wood  v.  Keith,  60  Ark.  425  (18B6);  Christian 
V.  Greenwood,  23  Ark.  258,  79  Adl  Dec  104  (186D: 
Gray  v.  St.  John,  36  111.  222  (1884);  Windmiller  v. 
Chapman,  88  111.  App.  276  (1890);  Chapman  v.  Wind- 
miUer,  29  111.  App.  893  (1888);  Worland  v.  Kimberlin, 
6  B.  Mon.  606,  44  Am.  Deo.  785  (1846);  Holmes  v. 
Braidwood,  82Mo.  610  a884):  Albert  v.  Besel.  88  Mo. 
150  (1886);  Morgan  v.  Wood,  38  Mo.  App.  255  (1689); 
Kendall  v.  Balti8,26  Mo.  App.  411  (1887):  Knower  v. 
Central  Nat.  Bank,  124  N.  Y.  552  a891):  Dudley  v. 
Danforth,  61 N. Y.  626  (1874):  Sabin  v.Columbia  River 
Lumber  ft  F.  Co.  26  Or.  15  (1893);  Uhler  v.  Maulfalr, 
23  Pa.  481  (1854);  Reynolds  v.  Weinman  (Tex.)25.S.  W. 
83  (1894);  Owens  v.  Clark.  78  Tex.  547  (1890);  Smith  v. 
Whitfield,  67  Tex.  124  0886);  Edwards  v.  Dickson.  66 
Tex.  618  (1886);  Lewy  v.  Fischl,  65  Tex.  811  (1896); 
Traders'  Nat.  Bank.  v.  Day,  7  Tex.  Civ.  App.  669 
(1894);  Hamilton^rown  Shoe  Co.  v.  Whitaker,  4 
Tex.  Civ.  App.  a#  (1898):  Shelley  v.  Boothe,  78  Ma 
74, 89  Am.  Bep.  481  (1880j;  State,  Glaser,  v.  Mason,  24 
Mo.  App.  8-n  (1887). 

In  Uhler  v.  Maulfalr,  supra,  Ashmead  v.  Hean,  13 
Pa.  684  (1850),  holding  to  the  contrary,  was  over- 
ruled as  not  being  the  law  of  the  land. 

And  the  same  rule  applies  though  the  creditor 
knew  that  the  con vesranoe  would  deprive  the  debtor 
of  the  means  of  paying  other  creditors.  First  Nat. 
Bank  v.  Smith,  Chapman  v.  Windmiller,  Sabin  v. 
Columbia  River  Lumber  &  F.  Co.,  Smith  v.  Whit- 
field, and  Lewy  v.  Fischl,  mpra:  First  Nat  Bank 
v.  Lowrey  Bros.  86  Neb.  290  (1896);  Seaman  v.  Nolen, 
68  Ala.  463  (1880). 

And  though  the  grantee  knew  that  the  effect 
would  be  to  hinder  and  delay  other  creditors  of 
the  vendor.    Roes  v.  Sedgwick,  69  Cal.  247  (1886). 

It  must  also  appear  that  the  creditor  in  some  way 
participated  in  the  fraud,  as  that  there  was  a  pur- 
pose, beyond  the  mere  eflTort  to  collect  his  debt,  to 
aid  the  debtor  in  defeating,  delaying,  or  defraud- 
ing other  creditors,  or  to  protect  the  debtor  as  well 
as  himself.  Holmes  v.  Braidwood,  82  Mo.  610  (18B4). 

A  creditor  who  obtains  property  or  security 
from  his  debtor,  who  is  insolvent,  in  payment  of  an 
honest  debt,  where  the  debtor  acted  with  the  de- 
sigrn  of  delaying  or  defrauding  other  creditors, 
will  not  lose  his  preference  by  reason  of  notice  of 
the  wrongful  design  of  the  debtor,  though  the  pay- 
ment of  his  debt  may  absorb  the  entire  property  of 
the  debotr.  where  his  only  purpose  was  to  obtain 
satisfaction  or  security  for  his  own  debt.  Hasie  v. 
Connor,  68  Kan.  713  (1894). 

Thus,  where  goods  are  taken  in  satisfaction  of 
bona  fide  debts,  actual  participation  by  the  cred- 
itor in  the  fraudulent  intent  of  the  debtor  is  neoes- 
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matter.  The  agents  of  the  last  two  named 
trms  were  in  Hot  Springs  at  the  time,  and 
Rice,  8tix,  &  Co.  sent  their  agent  to  Hot 
Springs.  When  he  arrived  there,  on  the  13th 
of  December,  he  went  to  the  store  of  Jones 
•&  Fulton,  and  shortly  afterwards  met  the 


representatives  of  the  Clark  Shoe  Company 
and  Pratt,  Simmons,  &  Co.  These  parties 
entered  into  an  extensive  investigation  of  the 
financial  standing  of  Jones  &  Fulton,  as  they 
say,  to  determine  whether  the  extension 
should  be  granted.     After  looking  into  the 


sary  to  make  his  acceptance  of  tbe  goods  fraudu- 
lent. Simple  knowledge  is  not  enougb,  as  be  has  a 
right  to  iook  after  his  own  interests  and  need  not 
-consult  those  of  other  creditors.  State  v.  Mason, 
112  Mo.  374  (1890). 

And  a  debtor  may  secure  a  debt  by  a  voluntary 
sale  to  his  creditor,  though  the  creditor.knew  that 
his  object  in  making  the  sale  was  to  deprive  him. 
.self  of  ^e  means  of  paying  other  debts,  as  the  pur- 
chaser would  be  presumed  to  have  acted,  not  with 
a  puvposo  to  defraud,  but  to  secure  himself. 
Christian  v.  Greenwood,  23  Ark.  258,  79  Am.  Dec. 
104  (1861). 

And  a  sale  and  delivery  of  goods  by  a  debtor  to  a 
creditor  in  satisfaction  of  an  honest  debt  cannot 
be  evaded  by  other  creditors  unless  made  and  re- 
ceived with  latent  in  fact  to  defraud  them,  and  the 
fact  that  one  of  the  preferred  creditors  was  the 
4lebtor'8  wife,  does  not  affect  the  question.  Jewel] 
V.  Knight.  1:23  U.  S.  426.  81  L.  ed.  190  a887). 

So,  the  knowledge  of  a  bank  at  the  time  of  the 
•execution  of  a  deed  of  trust  to  it  securing  a  debt, 
that  the  property  covered  by  tbe  deed  was  fraudu- 
lently procured  by  the  grantor,  together  with  its 
knowledge  of  the  intention  of  the  grantor  to 
defraud  its  other  creditors  In  making  the  deed,  does 
not  invalidate  it  where  the  debts  secured  were 
honest.    Stokes  v.  Burns  (Mo.)  83  a  W.  400  (1885). 

And  a  son  who  takes  a  conveyance  from  his 
father,  made  with  intent,  first  to  prefer  such  son  as 
a  creditor,  and  second,  to  place  the  residue  beyond 
the  reach  of  bis  other  creditors,  of  which  intent 
the  son  bad  full  notice,  is  protected  to  the  extent 
of  his  father's  Indebtedness  to  him,  but  not  in  the 
4idditional  payment  made  by  him  at  the  time  of  the 
transfer.    SeUer  v.  Walz,  17  Ky.  L.  Rep.  801  ( 1895). 

And  where  a  sale  is  made  in  fraud  of  the  credit- 
ors of  the  vendor,  and  so  intended  by  the  pur- 
chaser also,  it  is  necessary  to  prove  that  a  mortga- 
gee deriving  his  title  from  such  purchaser  had 
knowledge  of  and  participated  in  the  fraud  in 
order  to  invalidate  the  sale.  It  is  not  sufficient 
that  the  mortgagee  had  reasonable  cause  to  know 
of  such  fraudulent  intent.  Carroll  v.  Hayward, 
124  Mass.  121  (1878;. 

Notice  Of  a  fraudulent  transfer  of  property  Will 
not  prevent  a  bona  fide  creditor  from  purchasing 
the  goods  so  transferred  In  payment  of  an  honest 
<lebt,  or  from  taking  them  in  execution.  Stark  v. 
Ward,  3  Pa.  338. 

So,  the  same  rule  applies  to  mortgages  and  other 
aecurities  taken  by  a  debtor  from  a  creditor  as  that 
applying  to  absolute  transfers  in  payment  of 
-debts.    Byrd  v.  Perry  (Teac.)  26  S.  W.  749  (1894). 

And  a  mortgage  or  other  security  given  by  a 
•debtor  to  a  creditor  to  whom  a  bona  fide  debt  is 
•due,  which  is  taken  for  the  purpose  of  securing  it, 
and  not  for  tbe  purpose  of  aiding  the  debtor  to 
hinder,  delay,  or  defraud  other  creditors,  is  valid 
when  the  debtor  has  the  right  to  prefer  a  creditor, 
though  the  mortgagee  had  knowledge  or  notice, 
actual  or  constructive,  of  the  mortgagor's  fraudu- 
lent intent.  Chase  v. Walters,  28  Iowa.4Q0(1870);  Oim- 
atead  v.  Mattison,  45  Mich.  617  (1681);  MoUne  Wagon 
Co.  V.  Rummell.  14  Fed.  Rep.  155  (1882);  Alberger  v. 
White.  117  Mo.  347  (1803);  Deering  v.  Collins,  38  Mo. 
App.  73  (1889|^Sabin  v.  Columbia  River  Lumber  F. 
Co.  25  Or.  15  (1893):  Rock  Island  Plow  Co.  v.  HiU 
(Tex.)  a2  S.  W.  242  (1896);  Byrd  v.  Perry,  supra;  Rider 
V.  Hunt.  6  Tex.  av.  App.  238  (1884):  Huiskamp  v.  Mo- 
line  Wairon  CTo.  1^  U.  S.  310,  30  L.  ed.  971  (1886);  Rus- 
ael  V.  Letton,  56  Mo.  App.  541  (1894). 
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And  the  rule  is  also  the  same  although  he  knows 
that  the  effect  will  be  to  delay,  hinder,  or  defeat 
other  creditors.  Alberger  v.  White,  sujyra;  First 
Nat.  Bank  v.  Lowrey  Bros.  36  Neb.  290  (1893). 

He  must  also  have  participated  in  the  fraudulent 
design  of  the  debtor,  and  intended  to  aid  and 
abet  the  fraud.  Deering  v.  Collins,  88  Mo.  App.  73 
(1889). 

If  a  mortgagor's  intention  in  making  a  mortgage 
was  fraudulent,  and  the  mortgagee  knew  it,  the 
conclusion  that  he  participated  in  it  does  not 
necessarily  result  therefrom  or  from  the  fact  that 
it  was  not  necessary  to  secure  the  mortgagee's 
debt.  Worland  v.  Kimberlln,  6  B.  Mon.  606. 44  Am. 
Dec.  786  (1866). 

And  a  mortgage  which  is  valid  on  its  face,  and  is 
accepted  by  the  mortgagee  without  any  secret 
trust,  or  understanding,  or  connivance,  or  partici- 
pation in  the  fraudulent  Intent  of  the  mortgagor, 
but  for  the  mere  purpose  of  securing  payment  of 
the  -debt,  is  not  fraudulent  and  void  though  the 
mortgagee  may  have  thought  that  the  mortgagor 
company  was  in  failing  cUrcumstanoes  and  that  its 
president  sought  by  the  mortgages  to  hold  off  its 
creditors  until  its  financial  difficulty  oould  be  tided 
over.    Currie  v.  Bowman,  25  Or.  864  (1894). 

And  a  purchaser  at  ti  foreclosure  sale  under  a 
mortgage  made  by  a  debtor  to  a  creditor  with  the 
intent  upon  the  part  of  the  debtor  to  defraud  his 
creditors,  takes  good  title,  though  he  knew  of  such 
fraudulent  Intent,  where  the  creditor  acted  in 
good  faith  and  took  the  securities  solely  for  his 
own  benefit  without  any  knowledge  of  any  fraud 
on  the  part  of  the  debtor.  Bergen  v.  Producer's 
Marble  Yard.  72  Tex.  63  (1888). 

So,  centuis  que  trust  for  whose  benefit  a  mortgage 
had  been  taken  by  a  trustee  to  secure  trust  monejrs, 
made  upon  lands  which  the  trustee  had  fraudu- 
lently  conveyed  to  his  son,  occupy  the  positioo  of 
creditors,  and  not  of  purchasers,  and  it  is  immateri- 
al that  in  accepting  such  preference  they  were 
aware  thai  tbe  vendee  giving  them  a  lien  for  a  debt 
due  from  his  vendor  had  taken  his  title  in  fraud 
of  the  creditors  of  such  vendor:  such  a  transaction 
is  not  a  participation  in  the  fraud.  First  Nat.  Ban  k 
V.  Cummins,  39  N.  J.  Eq.  $n  (1885). 

And  a  mortgage  for  $1,000  executed  by  an  insolv- 
ent to  his  son.  of  the  consideration  for  which  $400 
was  a  pretended  debt  to  the  son  and  $600  a  pre- 
tended debt  to  tbe  mother,  which  the  son  subse- 
quently, under  an  arrangement  with  his  father, 
transferred  to  a  holder  of  notes  of  the  father  to  the 
amount  of  $600,  which  notes  were  given  by  the  son 
and  $400  pajd  in  cash,  entitles  the  holder  to  claim 
for  the  full  amount  of  the  security  in  priority  to 
subsequent  execution  creditors  of  the  mortgagor, 
though  he  had  notice  of  the  character  of  the  mort- 
gage. Totten  V.  Douglas,  18  Grant,  Ch.  (N.  C.)  341 
(1871). 

But  if  a  creditor  taking  a  conveyance  acted  with 
a  desire  to  aid  the  debtor  in  defeating  other  credit- 
ors, or  In  covering  up  his  property,  or  in  giving 
him  a  secret  interest,  it  is  fraudulent  and  void. 
Shelley  v.  Boothe,  73  Mo.  74,  39  Am.  Rep.  481. 

And  if  he  takes  a  chattel  mortgage  with  a  design 
to  assist  the  debtor  in  cheating  or  defrauding  other 
creditors,  he  will  not  be  allowed  to  profit  thereby. 
Russell  V.  Letton,  56  Mo.  App.  541  (1804). 

That  a  mortgagee  knew  that  one  of  the  purposes 
of  the  mortgagor  in  giving  the  mortgage  was  to 
hinder  and  delay  his  creditors,  is  strong  evidence 
of  a  participation  by  him  in  the  fraudulent  pur- 
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condition  of  the  affairs  of  Jones  <&  Fulton, 
they  determined  to  refuse  the  extension  asked 
f^T,  and  began  immediately  trying  to  secure 
a  settlement  of  their  debts.  The  making  of 
an  assignment  and  the  givinff  of  a  mortgage 
were  both  discussed.    Jones  &  Fulton  wanted 


to  make  that  disposition  of  their  property 
that  would  realize  most  for  their  creditors, 
and  the  other  parties  wanted  that  done  whicU 
would  most  certainly  result  in  their  protec- 
tion. The  representatives  of  these  St.  Louis- 
houses  acted  in  perfect  concert  for  their  own 


pose,  thoufrh  it  does  uot  of  itself  constitute  micb 
perticlpatiOD.    Carr  v.  Brigir8.1fi6  Mass.  78  (1802). 

It  is  held  Id  a  late  Pennsylvania  case,  however, 
that  if  a  creditor  takes  a  conveyance  or  payment 
in  any  form  to  secure  an  actual  debt,  the  transac- 
tion will  be  valid  afirainst  other  creditors,  although 
be  Icnew  that  the  effect  would  be  to  postpone  others 
and  that  the  debtor  intended  it  to  have  that  effect, 
and  although  be  toolc  it  to  aid  that  intent  as  well 
as  to  protect  himself,  the  criterion  being:,  not  the 
effect,  but  the  fraudulent  intent.  Werner  v.  Zier- 
fuss,  102  Pa.  800  (1804). 

But  the  contrary  rule  was  adopted  in  Moore  v.  Wil  • 
liamson.  44  N.  J.  Eq.  490. 1  L.  R.  A.  380  (1888).  that 
where  a  mortgage  is  made  with  intent  to  de. 
fraud  creditors,  and  the  circumstances  are  such  as 
to  awaken  the  suspicion  of  the  mortflraicee  and  put 
him  upon  inquiry  an  to  the  intent  with  which  the 
mortgage  is  made,  he  will  be  charged  with  a  notice  | 
of  such  intent.  i 

So,  the  knowledge  of  a  creditor  that  bis  debtor 
had  made  other  conveyances  to  other  creditors  at 
about  the  same  time,  with  the  intent  to  hinder 
other  creditors,  will  not  defeat  a  conveyance  to 
him  in  good  faith  in  payment  of  an  honest  debt. 
Schroeder  v.  Mason,  25  Mo.  App.  190  (1887). 

And  a  transfer  by  an  ins<9lvent  debtor  of  all  bis 
property  in  actual  payment  or  discharge  of  a  pre- 
existing debt  is  not  fraudulent  and|Void  as  to  cred. 
Itors,  though  he  has  other  creditors  known  to  the 
transferee,  where  it  is  unaccompanied  by  actual 
fraud.  Johnson  v.  McGrew,  11  Iowa,  161,  77  Am. 
Dec.  187  (180D). 

And  when  land  is  given  in  good  faith  to  satisfy  a 
debt,  the  knowledge  of  the  vendee  that  there  were 
other  creditors  who  would  take  it  if  he  did  not,  or 
his  taking  it  to  prevent  them  from  securing  their 
claims  and  effecting  the  loss  of  his,  is  not  enough 
to  make  the  transaction  fraudulent  and  void.  CJo- 
vanhovan  v.  Hart,  21  Pa.  496,  00  Am.  Dec.  57  (1868). 

In  Covanbovan  v.  Hart,  supra,  the  cqurt  over- 
ruled 8ummers»8  Appeal,  10  Pa.  109  (1861),  and  Ash- 
mead  V.  Hean,  18  Pa.  587  (1850),  holding  the  contrary 
doctrine,  saying  that  reason  and  Justice  have  vindi- 
cated their  supremacy  against  these  judicial  Inva- 
sions of  it. 

So,  the  rights  of  a  creditor  to  take  property  from 
his  debtor  in  payment  of  bis  claim  are  not  affected 
by  notice  cf  proceedings  by  other  creditors  tx)  col- 
lect their  debts.  It  is  only  when  under  guise  of 
collecting  or  securing  his  own  debt  he  obtains  a 
transfer  of  or  charge  upon  the  property  of  his 
debtor  with  Intent  to  hinder  or  defraud  creditors 
that  the  title  so  obtained  is  void  as  to  him.  Storey 
V.  Agnew,  2  111.  App.  863  (1878). 

And  a  trust  deed  executed  by  an  officer  and  di- 
rector of  a  corporation  upon  property  belonging 
to  the  corporation,  the  title  to  which  was  In  his 
name  to  secure  money  borrowed  expressly  for  the 
use  of  the  corporation  and  applied  to  the  payment 
of  its  liabilities,  is  not  fraudulent  as  against  credit- 
ors, although  the  corporation  was  in  embarrassed 
circumstances  and  the  beneficiary  had  notice  of  the 
equitable  interest  of  the  corporation,  where  from 
its  acquiescence  in  the  manner  of  dealing  with  the 
property  it  is  presumed  to  have  approved  or  rati- 
fied the  transaction.  Donham  v.  Hahn,  127  Mo. 
489  (1896). 

So,  a  transfer  or  mortgage  made  by  a  debtor  to  a 
creditor,  accepted  with  the  honest  design  to  secure 
the  payment  of  his  claim  and  without  intent  to  de- 
fraud other  creditors,  is  valid  as  against  them, 
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though  the  creditor  knew  that  the  debtor  was  in 
failing  circumstances.  Gage  v.  Chesebro,  40  Wis. 
480  (1880);  Cromelin  v.  McCauley.  07  Ala.  543  (1880): 
Rockf ord  Boot  &  S.  Mfg.  Ca  v.  Mastin,  76  Iowa,  112 
a888);  Olmstead  v.  Mattison,  45  Mich.  017  (1881):  Sibly 
V.  Hood,  8  Mo.  290  (1884). 

And  though  the  creditor  knows  that  the  debtor 
is  insolvent.  Bray  v.  Ely  (Ala.)  17  So.  180  (1806;; 
Crawford  v.  Kirksey,  66  Ala.  282,  28  Am.  Rep.  704 
(1875);  Dana  v.  Stanfords,  10  OaL  209  (1856);  Wbeaton 
V.  NevlUe,  19  Cal.  41  (1801);  Fiwt  Nat.  Bank  v\  Jaf- 
fray,  41  Kan.  094  (1888):  Giddings  v.  Sears.  116  Mass. 
606  (1874):  Sibiy  v.  Hood,  supra:  Stevens  Lumber 
Co.  v.  Kansas  aty  Planing  Mill  Co.  69  Mo.  App.  9*}^ 
(1894);  Schroeder  V.  Mason.  25  Mo.  App.  190  (1887); 
Frazer  v.  Thatcher,  49  Tex.  20  (1878):  Hamilton- 
Brown  Shoe  Co.  v.  Whitaker,  4  Tex.  Civ.  App.  380 
(1898);  Erdall  v.  Atwood.  79  Wis.  1  (1891):  Crawford 
v.  Neal,  144  U.  S.  685, 36  L.  ed.  652  (1891);  Huiskamp 
V.  Moline  Wagon  Co.  1211: .  8. 310, 30  L.  ed.  971  (1880); 
Sweetzer  v.  Higby,  03  Mich.  13  (1880). 

And  a  transfer  or  mortgage  by  a  debtor  to  a 
creditor  to  pay  or  secure  his  claim  is  not  subject  to 
objection  on  the  ground  of  fraud  participated  in 
by  the  purchaser  or  mortgagee,  though  he  knew 
that  the  effect  would  be  to  prevent  the  collection 
by  other  creditors  of  their  claims,  or  to  hinder  and 
delay  them.  Bray  v.  Ely,  supra:  Curran  v.  Olm- 
stead, 101  Ala.  002  (1894);  Bates  v.  Vandiver,  102  Ala. 
240  a894):  Seaman  v.  Nolen,  08  Ala.  403  (1880  :  Craw- 
ford v.  KlrkBey,nipra:  Oilkerson-SloesCommissioo 
Co.  V.  Cames,  60  Ark.  414  a892);  Wheaton  v.  NevUle^ 
and  Dana  v.  Stanfords,  supra:  Martin  v.  Duncan. 
47  Dl.  App.  84  (1892);  Locke  v.  Duncan,  47  III.  App. 
110  11892);  Levi  v.  Bray,  12  Ind.  App.  9  (1885);  Ford 
V.  WUllams,  8  B.  Mon.  550  0843)  Qiddlngs  v.  Sears^ 
supra:  Banfield  v.  Whipple,  14  Allen,  13  (1887):  Olro- 
6tcad  V.  Mattison,  45  Mich.  017  (1881);  Sweetxer  v. 
Higby,  Stevens  Lumber  Co.  v.  Kansas  City  Planing 
Mill  Co.,  and  Schroeder  v.  Mason,  supra:  First  Nat. 
Bank  v.  Lowrey  Bros.  30  Neb.  290  (1893):  Hopkins  v. 
Beebe,  20  Pa.  85  0850):  Covanbovan  v.  Hart,  21  Pa. 
496,  00  Am.  Dec.  57  (1858>:  Wood  v.  C^stlebury  (Tex.) 
84  8.  W.  053  (1690«;  Greenleve  v.  Blum,  59  Tex.  124 
(1883);  Young  v.  Dumas,  89  Ala.  00  (18881. 

A  creditor  has  a  perfect  right  to  purchase  prop- 
erty of  his  debtor  in  payment  of  his  claim  where  it 
is  an  honest  one  and  he  buys  no  more  than  is  suffi- 
cient to  pay  it,  notwithstanding  the  insolvency  of 
the  debtor.    Owens  v.  Clark,  78  Tex.  547  (1890). 

And  the  fact  that  a  creditor  taking  the  property 
of  his  debtor  in  payment  of  his  claim  has  delayed 
until  his  debtor  is  on  the  eve  of  banlaruptcy  do€« 
not  show  that  he  was  not  acting  in  good  faith. 
Young  V.  Clapp,  40  111.  App.  812  (1890). 

Thus,  knowledge  by  a  mortgagee  that  a  verdict 
had  been  rendered  against  his  mortgagor,  and  that 
he  would  be  unable  to  pay  the  sum  named  in  the 
verdict,  does  not  make  it  a  fraud  on  his  part  to  take 
security  for  a  debt  due  him  or  invalidate  the  mort- 
gage as  against  creditors.  Straight  v.  UolK^rts,  120^ 
Ind.  388  (1890). 

And  a  conveyance  by  a  debtor  to  his  creditor  to 
secure  a  bona  fide  debt  will  be  upheld,  although  the 
grantee  had  full  knowledge  that  the  grantor  had 
no  other  property  or  means  to  pay  other  orediton 
and  was  insolvent  after  the  transfer,  where  the 
property  taken  is  of  no  greater  value  than  the 
amount  of  the  debt,  though  the  debt  be  one  barred 
by  the  statute  of  Umltations.  Hale  v.  Stewart,  7 
Hun,  591  (1870). 

And  a  conveyance  of  cotton  by  a  debtor  to  hia 
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protection.  While  negotiations  were  pend- 
ing between  these  parties,  a  representative 
of  another  firm,  to  whom  Jones  &  Fulton 
were  indebted,  was  in  Hot  Springs,  and  Arm- 
strong, who  represented  the  Clark  Shoe  Com- 
pany, told  Jones  &  Fulton   that,    if  they 


wanted  to,  they  could  go  over  and  look  at  his 
goods,  to  keep  him  from  finding  out  what 
was  going  on.  Mr.  Fulton  testified  that 
Brown  ana  Armstrong,  who  represented  Rice, 
Stix,  &  Co.  and  Clark  Shoe  Cfompany,  when 
they  were  trying  to  get  them  to  make  the  bill 


creditor,  made  in  part  8atiBfaotion'*of  a  debt  due 
blm  for  which  credit  was  griven  the  debtor  upon  the 
indebtednese  to  the  same  amount  as  the  value  of 
the  cotton  conveyed,  is  not  invalidated  by  reason 
of  the  credltor*8  knowledge  that  he  was  obtaining 
an  advantage  over  other  creditors  and  delaying  and 
hindering  them  in  the  ooUectioQ  of  their  debts. 
Smith  V.  Whitfield,  67  Tex.  124  (1886). 

And  a  mortgage  made  in  good  faith  by  an  insolv- 
ent debtor,  covering  his  property,  to  secure  a  bona 
fide  debt  executed  In  contemplation  of  an  assigd- 
ment  which  is  made  the  next  day,  is  valid  and  en- 
forceable, and  not  a  part  of  the  assignment,  though 
the  mortgragee  had  knowledge  that  the  assignment 
was  contemplated.  Gilbert  v.  McCorkel,  110  Ind. 
215(1886). 

So.  a  chattel  mortgage  given  by  a  husband  to  his 
wife  to  secure  a  bona  fide  debt  is  valid  as  against  his 
•creditors,although  she  knew  at  the  time  that  he  was 
indet>ted  to  others,  and  that  suits  were  pending  to 
enforce  the  collection  of  such  claim.  Dice  v.  Irvin, 
110  Ind.  561  (1886). 

And  a  conveyance  for  a  valuable  consideration 
by  a  husband  to  his  wife,  made  with  intent  to  de- 
fraud creditors,  vests  title  in  her  as  against  such 
-creditors  where  she  had  no  notice  of  such  intent, 
though  she  may  have  known  of  the  existence  of 
indebtedness  and  its  amount.  Brigham  v.  Hub- 
l>ard,  115  Ind.  474  (1888). 

And  such  a  conveyance  when  she  knew  he  was 
largely  In  debt  but  did  not  know  that  he  had  been 
sued  thereon,  will  be  treated  as  a  security  for  the 
amount  of  his  bona  fide  indebtedness  to  her,  and 
-creditors  will  be  permitted  to  enforce  their  claims 
against  the  property  subject  thereto.  Stamy  v. 
Laning.  58  Iowa,  662  (1882). 

And  a  purchase  by  a  creditor  from  his  debtor  of 
the  debtor's  interest  in  his  wife*s  estate  for  the 
purpose  ofsecuring  the  payment  of  an  indebted- 
ness due  the  creditor  which  was  agreed  to  be  de* 
ducted  from  the  purchase  price,  will  not  be  re- 
garded as  fraudulent  and  void  as  to  creditors 
•because  the  creditor  had  been  told  by  the  debtor 
that  he  expected  that  his  interest  would  be  at- 
tacked by  areditors  and  that  something  would 
have  to  be  done,  in  the  absence  of  evidence  of  a 
positive  Intent  on  the  part  of  the  creditor  to  col- 
lude with  the  debtor  to  hinder  and  delay  creditors 
as  distinguished  from  his  purpose  to  save  his  debt. 
Bear's  Estate,  60  Pa.  430  (1869). 

So,  a  purchase  by  a  creditor  of  a  firm  and  one  of 
its  members,  with  the  assent  of  all  of  the  partners 
in  good  faith  and  at  a  fair  price,  of  goods  from  the 
firm  to  the  amount  of  a  joiot  and  separate  Indebt- 
edness then  due.  Is  not  per  se  fraudulent  as  against 
the  general  creditors  of  the  firm,  though  the  pur- 
chasers had  knowledge  that  such  firm  was  insolv- 
-ent  in  the  popular  sense  of  the  term.  Siglerv. 
Knox  County  Bank,  8  Ohio  St.  616  (1868). 

And  a  mortgage  given  by  a  debtor  to  his  surety 
when,  the  debtor  was  in  insolvent  circumstances, 
to  the  knowledge  of  the  mortgagee,  in  considera- 
tion of  which  the  mortgagee  raised  money  and  ad- 
vanced it  with  a  large  additional  amount  to  the 
mortgagor,  who  thereupon  paid  the  debt  for  which 
the  mortgagee  was  surety  and  other  notes  on  which 
relatives  were  indorsers  out  of  the  money  thus 
raised,  is  valid  whether  the  mortgagee  knew  of  the 
insolvent's  intention  to  apply  the  moneys  to  pay 
oir  certain  creditors  in  preference  to  others  or  not. 
Campbell  v.  Boche,  18  Ont.  App.  Rep.  646  (1891). 

And  a  memorandum  made  by  a  solicitor  a  f  ort- 
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night  before  his  death,  in  whose  hands  a  client  had 
placed  money  for  Investment  and  who  had  died  in- 
solvent without  investing  the  money,  declaring 
himself  trustee  of  certain  leaseholds  then  in  mort- 
gage to  himself,  and  ot  a  bill  which  he  had  indorsed 
to  the  client  to  secure  the  repejrment  of  the  sum 
placed  in  his  hands,  is  good  and  entitles  the  client 
to  the  benefit  of  the  security  as  against  other  cred- 
itors, even  if  the  solicitor  executed  the  memoran- 
dum with  knowledge  of  his  insolvency,  as  he  re- 
tained no  benefit  to  himself.  MIddleton  v.  Pollock, 
L.  R.  2  Ch.  Div.  104,  45  L.  J.  Ch.  296  (1876). 

So,  the  fact  that  a  person  in  failing  circumstances 
engages  with  others  in  a  business  which  requires 
money  and  credit,  and  executes  a  bill  of  trust  for 
the  performance  of  his  engagements,  does  not  m- 
dlcate  mala  fides  upon  the  part  of  those  he  thus  en- 
gages with,  though  they  are  aware  of  his  embar- 
rassed condition.  Duboae  v.  Young,  14  Ala.  189 
(1848). 

And  proof  that  partners  were  in  debt  is  not  suf- 
ficient to  raise  a  presumption  of  fraud  and  avoid 
mortgages  made  by  them  in  the  absence  of  any- 
thing to  show  that  they  were  made  with  intent  to 
defraud  creditors  of  the  firm  and  that  the  mort- 
gagees had  knowledge  of  such  intention.  Green 
V.  Tanner,  8  Met.  411  (1844). 

But,  parties  who  take  security  from  insolvents 
or  from  parties  who  are  indebted  to  others  must 
act  in  good  faith  and  so  as  not  to  unnecessarily 
hinder,  delay,  or  deceive  other  creditors.  Show- 
man V.  Lee,  86  Mich.  566  (1891). 

And  the  fact  that  a  creditor  knew  of  his  debtor's 
insolvency  when  taking  a  transfer  from  him  may 
be  evidence  of  a  fraudulent  intent.  Erdall  v.  At- 
wood,  79  Wis.  1  a891). 

And  a  creditor  who  takes  a  mortgage  from  an  in- 
solvent debtor  with  knowledge  of  his  condition, 
and  subsequently  takes  a  transfer  of  the  mortgaged 
property  but  a  few  days  before  an  attachment 
was  levied  on  it,  may  be  considered  as  having  aided 
the  mortgagor  in  his  fraudulent  design  to  defraud 
the  attachment  creditor.  Shultz  v.  Morgan,  27  La. 
Ann.  616  (1875). 

As  to  the  effect  of  notice  or  knowledge  when 
more  property  is  conveyed  than  is  necessary  to  pay 
the  debt,  see  infra^  e. 

d.  Assumption  of  other  debts,  as  part  of  purchase 
price. 

The  question  whether  a  transfer  or  security 
given  by  a  debtor  to  a  creditor  to  secure  or  pay 
his  claim,  in  consideration  for  which  he  also  pays  or 
assumes  the  payment  of  claims  of  other  creditors, 
will  be  regarded  as  a  fraud  upon  creditors,  partic- 
ipated in  by  the  purchaser  or  mortgagee,  seems  to 
depend  upon  the  bona  fides  and  fairness  of  the 
transaction. 

Thus,  a  stipulation  by  a  purchasing  creditor  from 
a  failing  debtor  at  a  fair  and  reasonable  price,  not 
materially  less  than  the  value  of  the  property,  to 
pay  debts  due  to  certain  other  creditors  as  a  part 
of  the  agreed  price,  does  not  render  the  transac- 
tion fraudulent  and  void.  Chipman  v.  Stem,  89 
Ala.  207  a889):  Ford  v.  Williams,  8  B.  Mon.  560  (1861). 

And  a  sale  by  a  debtor  of  his  entire  stock  of  goods 
to  a  creditor  at  a  fair  and  reasonable  valuation  in 
payment  of  his  claims  is  not  rendered  fraudulent  as 
to  creditors  by  the  fact  that  an  additional  sum  over 
and  above  the  debt  was  paid  under  an  express 
stipulation  that  it  should  be  applied  in  payment  of 
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of  sale,  told  them  (Jones  &  Fulton)  that  they  I  bank,  about  $850,  and  their  accounts.  Col. 
would  always  be  their  friends,  and  assist  \  E.  W.  Rector,  who  represented  some  of  the 
them  in  any  way  they  could,  but  that  this  t  attaching  creditors  (among  others.  Voorhees, 
promise  had  nothing  to  do  with  their  making  j  Miller,  &  Rupel,  who  were  to  be  paid  #40i> 
the  trade.  He  also  testified  that  the  parties  by  the  terms  of  the  bill  of  sale),  states  that 
said  for  them  to  keep  the  money  they  had  in  '  he  went  to  see  Brown,  who  was  in  charge  of 


the  debt  due  another  creditor.    Rankia  v.  Van- 
diver.  78  Ala.  682(1886). 

And  in  Jobnson  v.  McOrew,  11  Iowa.  161, 77  Am. 
Deo.  137  (I860),  it  was  held  that  a  sale  by  a  debtor  of 
ail  his  property  to  a  creditor  for  a  fixed  sum,  which 
such  creditor  pays  in  part  by  disctiar^Dgr  the  in- 
debtedness which  he  holds.aDd  in  part  by  undertak- 
ing to  pay  other  debts  of  the  grrantor  and  paying 
them  the  balance  in  money,  is  valid  in  the  absence 
of  actual  fraud,  and  does  not  constitute  a  general 
assignment. 

The  knowledge  of  a  purchaser  that  the  vendor's 
intent  and  the  necessary  effect  of  the  transaction 
would  be  to  place  the  property  beyond  the  reach 
of  others  creditors  will  not  invalidate  a  sale  made 
in  consideration  and  satisfaction  of  a  debt  due  him 
from  such  vendor  and  his  assumption  of  the  pay- 
ment of  several  other  det)Cs.  Lewy  v.  Fischl,  06 
Tex.  811  (1886). 

So,  a  transfer  by  a  debtor  to  a  creditor  of  not 
more  of  the  debtor's  goods  than  was  sufficient  to 
pay  the  creditor's  claim,  besides  which  the  creditor 
undertakes  to  pay  the  debts  due  certain  other 
creditors,  is  not  invalid  as  a  transfer  to  defraud 
creditors,  though  it  may  result  in  delaying  or  even 
defeating  them.  Noyes  v.  Banger  Bros.  8  Tex.  Civ. 
App.  888  aSM). 

And  a  purchase  by  a  vendee  from  an  Indebted 
vendor  for  a  full  and  fair  price,  a  considerable  por- 
tion  of  which  goes  to  discbarge  the  vendor's  debts 
for  which  the  vendee  is  surety,  furnishes  cogent 
evidence  that  the  intent  of  the  vendee  was  to  se- 
cure himself  rather  than  to  defraud  the  creditors 
of  the  vendor.  Brown  v.  ^ree,  7  B.  Mon.  857  (1847). 

And  a  sale  of  property  at  a  fair  price,  made  for 
the  purpose  of  raising  money  to  pay  debts,  by  the 
terms  of  which  the  purchaser  is  bound  to  and  does 
appropriate  the  purchase  price  to  such  purpose, 
cannot  be  said  to  have  been  made  to  hinder,  delay, 
or  defraud  a  creditor,  though  he  received  no  part 
of  the  proceeds.  Ellis  v.  ValenUne,  65  Tex.  633 
a886). 

So,  a  verdict  that  a  creditor  was  a  bona  fide  pur- 
chaser will  not  be  disturbed  where  the  evidence 
shows  his  purchase  through  an  agent  of  the  stock 
of  goods  of  his  debtor  at  their  full  value  in  satisfac- 
tion of  his  claim  and  the  payment  of  certain  other 
debts  which  he  assumed,  though  there  were  still 
other  debts  of  which  he  had  notice.  Keith  Bros.  v. 
Keffelflnger,  12  Neb.  497  (1882). 

And  a  purchase  by  a  creditor  in  good  faith  from 
his  debtor  for  the  purpose  of  securing  his  claim  is 
valid  after  satisfying  prior  liens,  though  the  goods 
were  in  the  possession  of  an  officer  replevying 
them  under  a  chattel  morigage.  Morris  v.  Tillson, 
81  111.  607  (1876). 

So,  a  sale  of  property  by  a  debtor  to  a  creditor,  a 
part  of  the  consideration  fOr  which  is  the  payment 
and  cancelation  of  a  claim  of  one  of  the  vendor's 
creditors,  is  good  if  made  in  good  faith  and  for  an 
adequate  consideration,  but  is  void  as  to  creditors 
if  not  so  made,  but  for  the  purpose  of  enabling  the 
debtor  to  pay  one  creditor  m  full  and  to  hinder, 
delay,  or  defraud  his  other  creditors,  or  for  the 
purpose  of  putting  him  in  a  position  to  force  a  set- 
tlement with  them.  State,  Heye,  v.  Frank,  22  Mo. 
App.  58  (1886). 

And  where  a  transfer  is  made  by  one  anticipat- 
ing a  judgment  in  a  suit  pending  against  him,  to 
his  son  with  intent  to  prevent  the  collection  of  the 
judgment,  the  son  agreeing  to  pay  his  father's 
debts  to  certain  bona  fide  creditors  and  executing 
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mortgages  to  them  therefor  while  the  action  was 
still  pending  and  after  verdict  but  before  Judg- 
ment, executing  other  mortgages  to  his  brother, 
the  property  will  be  relieved  of  the  latter  mort- 
gages on  a  bill  filed  by  a  Judgment  creditor,  but  the 
mortgages  to  creditors  will  be  held  good  where- 
they  did  not  participate  in  the  fraudulent  intent. 
Beam  v.  Bennett,  51  Mich.  148  a883). 

So,  including  in  a  mortgage  debts  claimed  to  be 
due  to  others,  the  mortgagee  giving  his  parol  un- 
dertaking to  pay  such  debts,  does  not  of  itself  make 
the  mortgage  fraudulent,  but  when  considered  in 
connection  with  other  circumstances  may  be  evi- 
dence of  a  fraudulent  intent.  Carpenter  v.  Mureo. 
42  Barb.  800  (1804). 

And  an  ageement  that  a  debtor  shall  execute  a 
chattel  mortgage  upon  his  entire  stock  of  goods, 
reserving  the  right  to  withdraw  a  certHm  amount 
of  such  goods  to  be  turned  over  to  another  cred> 
iter  in  payment  of  a  claim  considered  to  be  Just, 
and  a  chattel  mortgage  executed  and  delivered 
pursuant  to  such  agreement,  are  not  fraudulent  as 
against  other  creditors.  First  Nat.  Bank  v.  North« 
2S.  D.480(1802). 

And  taking  a  note  and  mortgage  by  a  creditor 
from  his  debtor,  intended  to  secure  two  creditors 
besides  himself,  does  not  invalidate  the  transaction 
as  to  creditors  where  the  mortgagor  refused  to  give 
such  security  unless  the  mortgagee  would  assume 
and  agree  to  pay  such  creditors.  Lycoming  Rub- 
ber Co.  V.  King,  60  Iowa,  848  (1894). 

And  a  mortgage  given  to  trustees  in  good  faltb 
and  without  intent  to  defraud,  to  secure  the  in- 
debtedness of  the  morigagor  to  a  third  person 
named  therein,  by  which  the  trustees  were  author- 
ized to  take  possession  of  a  hotel,  leased  by  the 
mortgagor  from  a  person  to  whom  he  was  indebted, 
and  to  conduct  the  same  and  out  of  the  proceeds 
pay  the  expenses  of  management,  and  from  the  bal- 
ance pay  off  the  indebtedness  of  the  mortgagor  to 
such  lessor,  and  after  the  payment  of  a  reasonable 
compensation  to  the  trustees  to  return  the  remain- 
der to  the  mortgagor,  is  not  fraudulent  either  in 
fact  or  in  law.  Ottman  v.  Cooper,  81  Hun,  530 
(1804). 

A  purchase  of  goods  from  an  insolvent  by  a  pur- 
chaser to  whom  such  insolvency  was  known,  how- 
ever, is  fraudulent  and  void  as  to  creditors,  unless 
the  purchaser  paid  a  fair  price  for  them  with  a 
valid  debt  due  him  by  the  vendor  and  other  valid 
debts,  etc.  Tennent,  S.  &  E.  Shoe  Co.  v.  Partridge, 
82  Tex.  829  (1891). 

And  the  surrender  of  a  note  by  a  creditor  to  a 
debtor,  the  debtor  at  once  giving  it  as  security  to 
other  creditors,  after  which  the  creditor  buys  the 
stock  of  goods  of  the  debtor,  satisfying  his  own 
debt  and  paying  debts  of  others,  furnishes  a  ques- 
tion for.the  Jury  as  to  theexistence  of  a  fraudulent 
intent.    Ibid. 

In  Tennent,  S.  &  E.  Shoe  Co.  v.  Partridge,  9upra^ 
Seligson  v.  Brown,  61  Tex.  182,  in  which  the  pur- 
chaser was  not  a  creditor,  was  distinguished  upon 
the  ground  that  in  that  case  the  question  arose  up- 
on a  charge  refused  or  asked,  while  in  this  one  it 
arose  uponan  issue  of  fact,f  raudulent  intent  or  not. 
So,  a  purchase  by  a  creditor  of  his  debtor  of  prop, 
crty  in  satisfaction  of  his  debt  and  of  the  debts  of 
other  favored  creditors,  taking  a  large  surplus  over 
to  the  exclusion  of  a  particular  creditor,  whose 
suit  was  then  pending,  is  evidence  of  fraud.  Peck 
V.  Land,  2  Oa.  1,  46  Am.  Dec.  868  (1847). 
And  a  sale  by  a  debtor  to  a  creditor  under  an 
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the  store,  and  told  him  that  he  wftnted  to 
^et  the  $400,  and  see  the  bill  of  sale.  He 
sajs  that  Brown  told  him  that  he  wanted  to 
see  Col.  Murphy  before  paying  the  money, 
and  that  on  the  next  day  Murphy  and  Brown 
came  to  his  office,  and  said  they  were  ready 


to  pay  the  money,  but  wanted  him  to  recog- 
nize the  bill  of  sale,  and  that  he  declined  to 
do  so.  Judge  Leatherman,  who  represented 
M.  Wolf  &  Sons,  who  were  to  be  paid  $325 
by  the  terms  of  the  bill  of  sale,  testified  that 
he  went  to  Brown,  and  asked  him  when  he 


agreement  that  the  creditor  should  sell  the  prop- 
erty and  pay  himself  out  of  the  proceeds,  and  then 
pay  certain  other  creditors  and  return  the  balance 
to  the  debtor,  entered  into  for  the  purpoee  of  pre- 
ventinfiT  creditors  of  such  debtor  from  attackiog- 
and  seizing  the  property,  is  fraudulent  and  void. 
Menton  v.  Adam^,  40  CaL  620  (1875). 

So.  a  transfer  by  a  debtor  in  embarrassed  circum- 
stances of  all  his  property  not  exempt  from  execu- 
tion to  one  who  was  well  acquainted  with  all  the 
facts  and  who  paid  therefor  nothing  but  the  mort- 
gages and  judgment  liens  thereon  and  the  debt  of 
one  creditor  in  addition  to  a  debt  due  himself, taken 
in  connection  with  other  evidence  tending  to  es- 
tablish unfairness  of  the  whole  transaction,  was 
held  to  be  fraudulent  and  void  as  to  creditors  of 
the  vendor  in  Ferguson  v.  Hiliman,  55  Wis.  181 
a882). 

And  a  conveyance  by  a  copartnership  in  failing 
circumstances  with  a  view  to  insolvency,  authoriz- 
ing the  grantees  to  pay  such  claims  of  otter  per- 
sons not  mentioned  in  the  conveyance  as  the  ven- 
dees may  deem  prudent,  conditioned  that  such  con- 
veyance should  be  void  in  case  of  failure  of  the 
grantees  to  pay  certain  notes,  is  in  violation  of 
the  act  against  fraudulent  conveyances,  and  void. 
Harvey  v.  Mix,  U  Conn.  406  (1856). 

And  a  transfer  of  goods  paid  for  partly  in  a  debt 
due  the  purchaser,  partly  in  the  assumption  by  him 
of  other  debts  due  by  the  vendor,  and  partly  in  a 
note  made  by  the  purchaser,  payable  to  the  order 
of  the  vendor,  will  be  set  aside  where  it  was  fraud- 
ulent as  to  the  part  of  the  consideration  received  in 
the  form  of  the  purchaser's  note,  though  the  trans- 
action was  fair  and  unimpeachable  in  so  far  as  by 
it  honest  debts  of  the  vendor  were  paid.  Lambeth 
V.  McCllnton,  65  Tex.  108  (1885). 

So,  in  Re  Chaplin,  L.  R.  26  Ch.  Div.  819,  58  L.  J.  Ch. 
N.  8. 732, 51 L.  J.  345  (1884),  a  conveyance  in  which  the 
grantee  undertook  the  payment  of  the  grantor's 
debta  and  agreed  to  employ  the  grantor  to  manage 
the  business,  which  was  thereafter  carried  on  in  the 
grantor's  name  as  before,  with  nothing  to  show  a 
change,  was  held,  in  connection  with  the  fact  that 
the  debt  thereby  paid  wa^  overstated,  to  be  void  as 
against  a  trustee  in  bankruptcy  as  in  fraud  of  the 
bankruptcy  act  and  of  the  assignor's  creditors  un- 
der the  statute  of  Elizabeth. 

Some  of  the  cases,  however,  have  proceeded  on 
the  theory  that  a  transfer  providing  for  the  pay- 
ment of  other  debts  besides  those  of  the  transferee 
is  to  be  regarded  as  a  sale  proper,  and  not  a  transfer 
in  payment  of  a  debt,  within  the  rule  charging  a 
purchaser  with  participation  In  the  fraudulent  in- 
tent of  the  vendor  from  mere  notice,  though  he 
did  nothing  in  aid  of  it  except  to  make  the  trans- 
fer. 

Thus,  a  sale  of  all  the  property  of  a  firm  in  em- 
barrassed circumstances,  which  amounts  in  all  to 
over  816,000,  in  consideration  for  which  the  vendee 
agrees  to  cancel  his  indebtedness  to  him,  amount- 
ing to  $9,850,  and  to  pay  $3,300  to  another  person, 
and  to  pay  other  items  entitled  to  a  preference, 
shows  an  intention  to  make  an  out  and  out  sale  as 
distinguished  from  a  transfer  in  payment  of  a 
debt,  the  intent  of  which  is  to  be  determined  by 
that  of  the  purchaser  as  well  as  the  vendor.  Hine 
V.  Bowe,  46  Hun,  196  (1887). 

And  in  BoUman  v.  Lucaa,  22  Neb.  796  (1888),  a 
creditor  who  purchased  the  stock  of  goods  of  his 
debtor  taking  out  of  the  consideration  his  own  I 
claim,  and  also  paying  the  claims  of  several  other  I 
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debtors  amounting  in  all  to  the  consideration 
money  in  the  bill  of  sale,  was  treated  as  a  pur- 
chaser, and  not  as  a  creditor  taking  payment  of  his 
debt  in  property. 

And  in  Allen  v.  Stingel,  96  Mich.  195  a898),  it  was 
held  that  a  purchase  by  a  mortgagee  in  considera- 
tion of  his  assumption  of  prior  mortgagee  and 
taxes  where  the  land  was  worth  $200  more  than  the 
amount  of  all  the  mortgages  and  taxes,  is  invalid 
as  against  creditors,  where  the  intent  of  the  mort- 
gagor, of  which  the  mortgagee  had  notice,  was  to 
defraud  his  unsecured  creditors. 

e.  Amount  of  property  taken. 

The  doctrine  seems  to  be  universal  that  a  creditor 
may  secure  the  payment  of  his  claim  from  a  fail- 
ing  debtor  by  taking  a  transfer  of  property  where 
he  acts  in  good  faith  and  obtains  no  more  property 
than  will  suffice  to  satisfy  his  claim. 

This  was  hold  or  stated  in  H.  B.  Claflin  Co.  v. 
Rodenborg,  101  Ala.  213  (1898);  Smith  v.  Boyer,  29 
Neb.  76  (1800);  El  wood  v.  May  Bros.  24  Neb.  873 
(1888);  Rothell  v.  Grimes,  22  Neb.  588  (1887);  Sanger 
Bros.  V.  Colbert,  84  Tex.  668  (1882);  Hellman  v.  Bick» 
65  Mo.  App.  168  (1898);  Christian  v.  Greenwood,  23 
Ark.  264, 79  Am.  Dec.  104  (1861);  Bruce  v.  Smith,  3 
Harr.  &  J.  499  (1805);  Owens  v.  Clark,  78  Tex.  647 
(1890);  Noyes  v.  Sanger.  8  Tex.  Civ.  App.  388  (1894). 
And  in  Peters-Miller  Shoe  CTo.  v.  Casebeer,  58  Mo. 
App.  640  (1898),  it  was  held  that  a  conveyance  by  a 
debtor  to  his  creditor  in  payment  of  his  claim  is 
valid  where  there  is  nothing  to  show  that  more 
property  was  bought  than  was  reasonably  neces- 
sary to  pay  the  debt,  or  that  the  purchaser  was  a 
pasty  to  or  cognizant  of  any  scheme  or  fraud  on 
the  part  of  his  grantor. 

Where  property  received  by  a  creditor  in  pay- 
ment of  bis  claim  is  no  more  than  is  reasonably  re- 
quired to  satisfy  his  debt,  taking  into  consideration 
the  expense  incident  to  a  conversion  of  the  prop- 
erty into  money,  the  invalidity  of  the  transfer 
must  result  from  proof  of  a  fraudulent  intent  in 
fact  on  the  part  of  both  the  debtor  and  the  pre- 
ferred creditor.  Blankenship  v.  Willis,  1  Tex.  Civ. 
App.  657  (1892). 

And  a  conveyance  by  a  debtor  to  a  creditor  to  se- 
cure a  bona  fide  debt  will  be  upheld  though  the 
creditor  knew  that  the  debtor  had  no  other  means 
with  which  to  pay  other  creditors,  where  the  prop, 
erty  taken  is  no  greater  in  value  than  the  amount 
of  the  debt.    Hale  v.  Stewart,  7  Hun,  591  (1876). 

So,  the  receipt  of  goods  by  a  creditor  from  his 
debtor  in  payment  of  bis  debts  Is  not  fraudulent  as 
against  the  debtor's  other  creditors,  though  it  may 
result  in  hindering  them,where  the  goods  taken  are 
of  a  value  reasonably  proportionate  to  the  debt 
extinguished  and  the  debtor  reserves  to  himself  no 
benefit  in  the  goods  transferred.  La  Belle  Wagon 
Works  V.  Tidball,  69  Tex.  161. 

And  the  creditor  has  a  right  to  take  the  property 
from  an  insolvent  debtor  if  it  be  openly  done. 
Greenleve  v.  Blum,  59  Tex.  124(1883);  Smith  v.  Whit- 
field, 67  Tex.  124  (1886). 

And  a  creditor  who  in  good  faith  receives  a 
transfer  of  his  debtor's  property  for  the  puri>ose 
of  satisfying  his  claim,  receiving  no  more  than  is 
sufllcient  for  that  purpose,  will  .be  protected,  al- 
though his  debtor  may  be  insolvent  and  may  have 
intended  to  defraud  his  other  creditors  and  such 
facts  are  known  to  the  creditor  at  the  time  of  his 
purchase.  Hamilton- Brown  Shoe  C^.  v.  Whitaker, 
4  Tex.  Civ.   App.  380  a893);  Smith  v.  Whitfield^ 


<iU 


Arkansas  Supreme  Coubt. 


Jan., 


was  ^oing  to  pay  the  $825 ;  and  Brown  told 
him  that  lie  would  do  so  when  he  returned 
to  St.  Louis,  and,  upon  being  asked  when 
he  expected  to  return,  said:  **When  I  dis 
pose  of  this  stock  here. "  There  was  a  diflfer- 
•ence  in  the  testimony  as  to  the  amount  of 


goods  Jones  &  Fulton  had  in  stock  at  the 
time  of  the  sale.  The  inventory  taken  by 
the  purchasers  showed  $10,129.  Jones  Jb 
Fulton  testified  that  the  stock  amounted  to 
$13, 000  or  $14, 000.  The  defendants  attacked 
the  inventory  taken  by  the  purchasers,  claim- 


mipra:  Traders'  Nat  Bank  v.  Day,  7  Tex.  Civ.  A  pp. 
M9  (18Mt:  Edwards  v.  Dickson,  66  Tex.  613  (1886); 
Reynolds  v.  Weioroan  (Tex.)  25  8.  W.  38  (1894); 
Owens  V,  Oark,  78  Tex.  547  ilSOO). 

So,  a  mortflraiceorblllof  salegiven  by  a  faflinir 
debtor  to  secure  an  honest  debt  is  not  fraudulent 
tbougrb  tbe  parties  knew  that  the  claims  of  other 
creditors  would  be  thereby  defeated,  provided  the 
fair  value  of  the  property  purchased  as  security 
did  not  greatly  exceed  the  amount  of  the  debt, 
interest,  and  probable  expense  of  foreclosure. 
First  Nat.  Bank  v.  Lowrey  Bros.  86  Neb.  290  (1893). 

And  where  a  creditor  who  holds  a  mortgnflre  as 
security  for  his  debt  takes  from  his  debtor  other 
property  with  the  agreement  to  apply  the  proceeds 
to  his  claim,  if  the  value  of  the  additional  property 
added  to  that  of  the  mortgaged  property  is  mate- 
rially in  excess  of  what  was  necessary  to  satisfy 
his  claim,  the  sale  of  the  additional  property  must 
be  deemed  fraudulent  and  the  purchaser  will  be 
held  to  have  participated  in  the  fraud,  but  If  no 
more  was  taken  than  was  reasonably  neoefisary  to 
pay  the  debt  the  law  will  protect  the  purchaser. 
State  V.  Durant,  58  Mo.  App.  498  (1898). 

And  a  conveyance  by  a  person  indebted  in  a  con- 
siderable amount,  both  on  bis  private  account  and 
as  partner,  to  his  copartner,  of  all  his  real  estate  to 
aecure  an  indebtedness  to  him,  and  of  a  quantity 
of  personal  property  for  cash,  after  which  he  re- 
moves to  another  state  with  the  money  and  all  his 
remaining  prop^-ty,  his  copartner  knowing  of  his 
indebtednees  and  of  his  intention  to  leave  the  state 
without  paying  his  debts  and  that  no  property 
would  be  left  in  the  stale,  but  having  the  intent  to 
eecure  a  settlement  with  him  and  to  f  urnishJilm 
with  money  to  set  up  business  in  the  other  state,  is 
not  fraudulent  as  against  partnership  creditors,  as 
the  copartner  remains  personally  liable  for  the 
partnership  debt  and  the  property  could  still  be  at- 
tached by  partnership  creditors,  and  is  not  void  as 
against  private  creditors  where  he  was  not  insolv- 
ent, as  it  was  not  made  by  him  while  in  failing  cir- 
cumstances and  was  not  void  under  the  statute 
against  fraudulent  conveyances  where  the  copart- 
ner had  no  knowledge  of  any  fraudulent  intent. 
Hamilton  v.  Staples,  84  Conn.  816  (1867). 

But  the  law  will  not  suffer  a  creditor,  although 
he  has  a  Just  demand,  to  use  it  as  a  screen  to  pro- 
tect the  debtor*s  estate  from  his  other  creditors 
where  the  estate  greatly  exceeds  in  value  the 
amount  of  the  debt.  Kuykendall  v.  McDonald,  15 
Mo.  416,57  Am.  Deo,  212  (1862);  Bdrington  v.  Rog- 
ers, 15  Tex.  188  (1865);  Smith  v.  Boyer,  29  Neb.  76 
(1890):  Collingsworth  v.  BeU  (Kan.)  48  Pac.  252  (1896). 

In  Smith  v.  Boyer,  mpra^  Orlmea  v.  Farrington 
Bros.  19  Neb.i49  (1888),  infra.  III.  m,  was  distln. 
guished  upon  the  ground  that  in  that  case  it  did 
not  appear  that  the  property  would  sell  for  more 
than  the  amount  of  the  debt. 

And  a  purchase  of  property  in  payment  of  a  debt 
is  not  valid  as  to  creditors  unless  the  goods  taken 
beat  a  Just  proportion  to  the  amount  of  the  debt 
sought  to  be  paid  thereby.  Schram  v.  Taylor,  51 
Kan.  547  (1898);  Smith  v.  Whitfield,  67  Tex.  124  (1886). 

A  creditor  cannot  purchase  tbe  goods  of  his 
debtor  at  a  price  in  excess  of  his  debt,  when  he 
knows  that  the  excess  so  paid  will  be  placed  beyond 
the  reach  of  the  debtor^s  other  creditors.  Such  a 
purchaser  is  a  participant  in  the  fraud  of  the 
debtor  whether  he  Intended  to  aid  him  or  not. 
Hart  V.  Sandy,  89  W,  Va.  644  a894);  McVeagh  v. 
Baxter,  82  Mo.  518  (1884). 

Some  of  the  cases  have  been  decided  upon  the 
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theory  that  the  creditor  is  Umlted  to  taking  tbe 
exact  amount  of  his  Indebtedness. 

Thus,  it  was  held  thata  creditor  who  takes  from 
his  debtor  in  payment  of  his  debt  more  of  his  prop- 
erty than  what  appears  to  be  reasonably  worth  tbe 
amount  of  the  debt,  commits  a  fraud  upon  other 
creditors  which  Invalidates  the  transaction.  Klein 
V.  Hoff  heimer,  m  U.  S.  867. 33  L.  ed.  873  (1889);  San. 
ger  Bros.  v.  Colbert,  84  Tex.  668  (1802);  Bdwarda  v. 
Dickson,  66  Tex.  618  (1886). 

So,  a  transfer  by  a  debtor  to  a  creditor  of  prop- 
erty of  value  considerably  In  excess  of  tbe  amount 
of  the  debt,  the  creditor  not  obligating  himself  to 
pay  tbe  excess  to  other  creditors  but  executing 
his  negotiable  note  therefor  payable  on  a  long 
credit  to  the  vendor,  is  fraudulent  in  law,  as  the 
necessary  consequence  is  to  h^der  and  delay  other 
creditors  as  to  the  surplue,  and  tbe  purchaser  can- 
not be  permitted  to  say  that  his  intent  was  fair  and 
that  the  vendor  agreed  to  appropriate  the  note  to 
the  payment  of  his  other  creditors.  Biser  v.  Gra- 
ber,  69  Tex.  222  (1887). 

And  where  an  involved  debtor  conveys  property 
to  his  daughter  to  satisfy  an  indebtedness  due  her 
which  greatly  exceeds  that  indebtedness  in  value, 
and  would  tend  to  binder,  delay,  and  defeat  tbe 
claims  of  other  creditors,  the  whole  transaction 
is  fraudulent  as  far  as  such  creditors  are  con- 
cerned.   Ueeves  v.  Shey,  89  Tex.  684  (1878). 

And  the  assignment  of  a  Hie  Insurance  policy  and 
the  execution  of  a  bill  of  sale  absolute  on  its  face 
but  intended  to  secure  a  debt  out  of  all  proportion 
to  tbe  value  of  the  property  conveyed,  made  by  a 
grantor  utterly  Insolvent  to  a  grantee  of  limited 
means,  will  be  deemed  fraudulent  in  the  absence 
of  explanatory  evidence.  Bamshaw  v.  Stewart 
64  Md.  513  (1886). 

So,  in  Oppenheimer  v.  Halff,  68  Tex.  409  a887),  it 
was  contended  that  a  purchase  of  property  by  a 
creditor  of  a  debtor  for  which  the  creditor  satisfied 
his  claim  and  paid  the  debtor  $1, 000  in  cash  in  ad- 
dition, was  not  fraudulent  and  void  as  to  other 
creditors,  where  the  value  of  the  property  did  not 
exceed  the  amount  of  the  debt,  and  the  $1,000  in 
cash  was  given  as  an  inducement  or  bonus  to  ob- 
tain the  preference  over  other  creditors;  but  the 
contention  was  not  sustained  purely  upon  tbe 
ground  that  tbe  value  of  the  property  conveyed 
did  exceed  the  amount  of  the  indebtedness. 

But  the  belief  of  a  wife,  who  took  a  chattel 
mortgage  from  her  husband  who  was  finanolaUy 
embarrassed  to  secure  a  bona  fide  debt  due  her  of 
$4,268.51,  for  which  he  executed  a  bill  of  sale  to  ber 
for  the  property  to  secure  such  debt  and  another 
debt  of  $1,075  due  to  third  persons  for  which  she 
was  surety,  that  the  property  thus  conveyed  waa 
worth  $10,oiX),  while  in  fact  It  was  worth  only 
about  one  half  that  amount,  will  not  invalidate 
either  the  mortgage  or  the  bill  of  sale  where  sbe 
acted  in  good  faith,  believing  that  the  property 
was  only  a  fair  security  for  the  debts  and  not  in* 
tended  to  defraud  any  one  or  to  hinder  or  delay 
creditors,  further  than  might  result  from  the  hon- 
estly securing  of  her  own  debt.  Miller  v.  Krueger, 
86  Kan.  844  (1887). 

Such  a  transfer,  however,  has  been  held  to  be  a 
badge  of  fraud.  Peck  v.  Land,  21  Oa.  1,  46  Am. 
I>ec.868a847);  Howertonv.  Holt,  28  Tex.  5t(18B9); 
Baylor  v.  Brown,  8  Tex.  Civ.  App.  177  (1008). 

Which  is  admissible  in  evidence  as  tending  tn 
connection  with  other  facts  to  establish  fraud. 
Howerton  v.  Holt,8tipra. 

And  it  is  thought  that  the  doctrine  may  t>e  re- 
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log  that  Id  certain  particulars  it  was  fraud- 
ulent, and  not  a  true  statement  of  the  actual 
assets.  It  seems  to  be  conceded  by  all  parties 
that  all  the  debts  mentioned  in  the  bill  of 
sale  were  bona  flde.  It  was  shown  upon  the 
trial  that  the  attachment  in  the  McOuire  case 


was  susUined,  and  that  the  goods  attached 
sold  for  $115,  several  months  after  they  were 
seized  under  the  attachment. 

The  court  gave  eighteen  instructions  at 
the  request  of  the  plaintiflfs.  and  refused  the 
following   asked  by  them:    "(18)    In   this 


girded  as  established  by  the  weight  of  authority 
that  such  a  traosfer  is  notbintr  but  a  badire  of 
fraud,  and  that  whether  or  not  the  transaction  will 
be  rejfarded  as  fraudulent  in  fact  will  depend  upon 
the  accompanying  facts  and  circumstanceH. 

Thus,  a  purchase  by  a  creditor  from  bis  failing 
debtor  in  payment  of  his  claim  is  good  as  against 
.*  :er  creditors,  even  though  the  purchase  exceeds 
the  demand,  in  the  absence  of  anything  else  to 
show  a  fraudulent  intent.  Young  v.  Stalling^  5  B. 
Mon.  307  (1846);  Hobhe  v.  Davis,  50  Ga.  214  (1873). 

A  sale  by  a  debtor  to  a  creditor  for  the  payment 
of  his  claim  is  to  be  considered  as  a  whole,  and  if 
there  is  a  balance  due  the  debtor  for  which  the 
purchaser  gives  his  notes,  It  will  not  be  set  aside 
for  that  reason  alone  to  that  extent  in  favor  of 
creditors.  Beurmann  v.  Van  Buren,  44  Mich.  496 
(1880). 

And  a  purchase  by  a  creditor  from  his  debtor  for 
the  purpose  of  the  payment  of  his  debt  cannot  be 
impeached  though  he  may  have  paid  the  differcnoe 
between  the  amount  of  the  note  due  him  and  the 
price  agreed  upon  for  the  property  in  money, 
where  his  motive  was  to  obtain  payment  only 
Reehling  v.  Byers,  94  Pa.  816  (1880). 

So,a  sUflrht  excess  in  value  of  goods  taken  by  a 
creditor  from  a  debtor  in  payment  of  his  claim 
over  the  amount  of  the  indebtedness,  will  not  viti- 
ate the  transaction  where  the  creditor  acted  in 
good  faith.  La  Belle  Wagon  Works  v.  Tidball,  69 
Tex.  161  (1887);  Peters  Saddlery  &  H.  Co.  v.  Schoel- 
kopf,  71  Tex.  418  (1888). 

Thus,  a  purchase  ol  goods  by  a  creditor  from 
his  debtor  in  payment  of  the  creditor's  debt  will  be 
treated  as  a  preference  of  one  debt  or  over  another, 
altbouffh  the  amount  of  the  purchase  far  exceeded 
the  debt,  where  the  balance  of  the  purchase  price 
was  appropriated  to  the  discharge  of  other  of  the 
debtor's  obligations.  Tennent  Stribling  Shoe  Co< 
V.  Rudy,  53  Mo.  App.  196  {1893). 

And  a  i»urchase  by  a  creditor  of  his  debtor  in 
payment  of  his  claim  of  a  negro  woman  and  two 
children  at  $900  which  was  $240  more  than  the 
creditor's  demand,  made  by  the  debtor  with  mtent 
to  defraud  other  creditoi-s.  will  be  held  good  where 
they  were  family  slaves  and  It  does  not  appear  that 
the  purchaser  had  knowledge  of  such  fraudulent 
intent.    Young  v.  Stallings,  5  B.  Mon.  307  (1846). 

And  a  conveyance  from  a  husband  to  his  wife  to 
secure  an  honest  debt  is  valid  to  the  amount  of 
such  debt  although  the  amount  conveyed  largely 
exceeds  the  amount  thereof,  where  the  wife  hon- 
estly believed  her  husband  indebted  to  her  for 
other  money  sufficient  to  make  the  indebtedness 
egual  to  the  value  of  the  land,  though  the  husband 
had  no  right  as  against  his  creditors  to  account  to 
her  therefor:  but  she  will  hold  the  excess  in  trust 
for  the  use  of  his  creditors.  Columbia  Sav.Bank  v. 
Winn  (Mo.)  33  S.  W.  467  (1895). 

And  a  conveyance  by  an  Insolvent  debtor  of 
land  in  part  satisfaction  of  prior  indebtedness  is  not 
rendered  invalid  by  a  subsequent  independent 
transaction  on  the  same  day,  whereby  the  debtor 
sells  merchandise  to  settle  the  rest  of  the  debt  to 
tbe  same  vendee,  although  the  vendee  then  pays  a 
small  sum  to  the  debtor  to  balance  tbe  account. 
Buford  V.  Shannon,  95  Ala.  205  (1891). 

The  rule  would  seem  to  be  that  a  purchase  by  a 
creditor  from  his  debtor  in  payment  of  his  claim  is 
not  mvalidated  because  the  property  exceeded  €he 
amount  of  tbe  debt,  when  this  was  reasonably 
necessary  to  effect  the  lawful  purpose  of  satisfying 


the  debt,  but  the  necessity  must  arise  from  the  na- 
ture, situation,  or  condition  of  tbe  projierty,  and 
not  from  the  debtor's  demand  for  cash.  Levy  v. 
Williams,  79  Ala.  171  (1885). 

Thus,  a  creditor  may  purchase  lands  of  his  debtor 
in  satisfaction  of  his  debt,  and  if  necessary  or  con- 
venient  to  effect  the  object  he  may  advance  cash 
to  the  debtor  for  a  balance  of  tbe  value  without  be- 
ing pledged  to  see  to  the  application  of  tbe  cash  to 
the  payment  of  other  debts.  Gist  v.  Barrow,  42 
Ark.  521  (1884). 

And  in  Christian  v.  Greenwood,  23  Ark.  258,  T9 
Am.  Doc.  104  (1861),  it  was  held  that  a  creditor 
purchasing  of  his  debtor  In  payment  of  his  debt 
must  not  buy  more  than  is  necessary  for  his  own 
protection  unless  good  reason  appears  why  the 
property  should  be  sold  together  and  not  separated 
so  as  to  make  the  quantity  equal  to  the  amount  of 
the  debt. 

But  where  a  debtor's  property  is  easily  separable, 
if  the  creditor  receives  the  same  in  excess  of  his 
indebtedness  and  pays  the  difference  in  money  and 
has  knowledge  of  the  design  of  the  debtor  to  trans- 
fer all  of  his  property  with  intent  to  defraud  his 
other  ci'editors,  tbe  purchase  is  fraudulent  in  into 
and  cannot  be  separated  as  against  creditors.  Mc- 
Donald V.  Gaunt,  30  Kan.  693  (1883). 

And  tbe  receipt  by  a  creditor  of  property  of  bis 
debtor  in  payment  of  a  debt  in  excess  of  the 
amount  of  the  indebtedness,  paying  the  difference 
in  money  where  tbe  property  is  easily  separable,  is 
sufficient  to  establish  tbe  creditor's  privity  to  a 
fraudulent  intent  of  tbe  debtor,  and  will  tovalidate 
tbe  purchase.    Ibid, 

So,  a  conveyance  taken  by  a  creditor  from  his 
debtor  of  an  amount  of  property  more  than  suffi- 
cient to  secure  his  debt  for  the  purpose  of  enab- 
ling him  to  delay  other  creditors  la  fraudulent  and 
void  as  against  such  creriitors.  McNicbols  v.  Rlch- 
ter,  13  Mo.  App.  515  (1883);  Davis  v.  McCarthy,  40 
Kan.  18  (1883). 

And  a  transfer  by  a  debtor  of  property  which  at 
a  fair  valuation  is  ample  to  satisfy  all  that  he  owes 
by  way  of  sale  and  payment  of  a  single  creditor 
who  is  a  near  relative  casts  tbe  burden  of  proof  ns 
to  tbe  entire  bona  fldesof  tbe  transfer  upon  tbe 
purchaser.  Demarest  v.  Terhune,  18  N.  J.  Eq.  532 
(1867). 

And  a  purchase  by  a  creditor  from  a  debtor  in 
payment  of  bis  debt  of  more  property  than  was 
necessary  for  such  payment  is  fraudulent  and  void 
where  there  was  a  specific  intent  to  hinder  and  de- 
lay other  creditors,  though  the  debtor  subsequently 
used  the  money  paid  bimby  tbe  purchaser  in  excess 
of  bis  debt  in  tbe  payment  of  debts  due  to  other 
creditors,  as  the  question  of  the  validity  of  tbe 
transaction  is  governed  by  tbe  facts  existing  when 
it  was  consummated.  Willis  v.  Yates  (Tex.)  12  S. 
W.  232  (1889). 

So,  a  transfer  by  an  insolvent  debtor  of  all  his 
property  in  paj'ment  of  a  debt,  receiving  a  note 
for  a  balance  with  an  understanding  that  be 
should  get  back  part  of  the  property  for  working 
out  the  stock  sold,  and  that  the  money  was  to  be 
made  out  of  the  stock  before  the  notes  should  be 
paid,  is  fraudulent  and  void  as  to  creditors.  Bentz 
V.  Rockey,  69  Pa.  71  (1871). 

And  a  conve}'ance  by  an  insolvent  grantor  Justly 
indebted  to  bis  grantee  in  a  comparatively  smaller 
amount,  of  all  or  nearly  all  his  property  in  satis- 
faction of  tbe  debt  for  a  nominal  consideration, 
falsely  recited  and  claimed  by  tbe  grantee  to  have 
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case  no  evidence  has  been  adduced  upon 
which  you  would  be  legally  justified  in  find- 
ing a  verdict  for  the  defendants.  You  are 
therefore  instructed  to  find  a  verdict  for  the 
plaintiffs,  assessing  their  damages  at  the 
value  of  the  goods  seized  under  the  attach- 


ment of  T.  M.  McGuire  &  Co.  v.  Jones  c^ 
Fulton  at  the  time  of  their  seizure.  (19) 
You  are  instructed  that  a  fraud  that  would 
vitiate  a  sale  of  goods  must  be  in  the  sale 
itself,  and  not  in  some  mere  device  for  put- 
ting other  creditors  off  their  guard,  and  pre- 


been  in  hand  paid  equal  In  value  to  the  property 
con  vej'ed,  but  largrely  in  excess  of  the  debt  actually 
due,  is  fraudulent  and  void  when  accepted  by  the 
grantee  as  to  other  creditors.  Knight  v.  Capito,  23 
W.  Va.  639  (1884). 

And  a  conveyance  of  one  eisrhth  of  a  ship  for  less 
than  one  half  of  its  value,  absolute  in  form  and 
intended  to  be  created  as  absolute  as  to  third  parties 
but  which  was  not  so  in  fact  between  the  parties 
but  intended  as  security  only,  is  fraudulent  as 
against  existing  creditors,  and  when  set  up  by  the 
purchaser,  as  an  absolute  sale  be  will  be  charged 
absolutely  and  not  on  condition  of  payment  to  him 
of  the  consideration  for  the  conveyance.  Thomp- 
son v.  Pennell,  67  Me.  159  (1877). 

So,  a  violent  presumption  of  a  secret  trust  is 
raised  by  a  conveyance  by  an  insolvent  debtor  to 
a  creditor  of  all  his  property  in  payment  of  a  debt 
which  is  less  than  one  fourth  of  the  true  value  of 
the  property,  and  about  one  fourth  of  the  price 
which  a  purchaser  offered  and  stood  ready  to  gi\  e, 
which  will  invalidate  the  conveyance  in  theal)- 
sence  of  anything  to  rebut  it.  Shelton  v.  Church, 
38  Conn.  416(1871). 

And  the  execution  by  a  debtor  of  a  deed,  upon 
the  eve  of  his  departure  from  the  state  and  shortly 
after  the  receipt  of  intelligence  materially  affecting 
his  credit,  of  property  worth  more  than  double  the 
amount  of  the  debt  to  be  secured,  to  a  creditor,  the 
bill  of  lading  for  a  part  of  the  property  having  been 
antedated  by  the  grantee  for  the  purpose  of  over- 
reaching another  creditor  who  had  previously  ob- 
tained a  bill  of  lading  and  who  permitted  the 
grantee  to  take,  use,  and  sell  the  property  contrary 
to  the  tenor  of  the  deed,  or  connived  at  his  do- 
ing so.  sufficiently  shows  collusion  between  the 
debtor  and  the  creditor  to  Injure  and  detraud  the 
rest,  to  prevent  the  creditor  from  being  entitled  to 
any  prior  lien  by  virtue  of  his  deed.  Wright  v. 
Hencock,  8  Munf.  521  (1812). 

And  evidence  that  a  sale  by  a  debtor  who  had  ob- 
tained goods  by  false  pretenses  and  with  intent  not 
to  pay  for  them,  to  a  third  party  through  an  agent 
of  the  purchaser  who  had  knowledge  of  the  insol- 
vent condition  of  the  vendor,  in  consideration  of 
the  satisfaction  of  an  indebtedness  of  the  vendor 
amounting  to  $3,000,  the  purchaser  giving  a  check 
for  the  balance  of  the  purchase  price  of  $10,000, 
after  which  he  immediately  sells  the  same  to  an- 
other for  $500  less,  when  the  goods  are  sold  at 
auction  and  he  is  paid  from  the  proceeds  of  the 
auction  sales,  no  inventory  having  been  taken  at 
either  sale,  warrants  a  tlndlng  that  the  first  pur- 
chaser had  notice  or  knowledge  of  the  fraudulent 
intent  of  the  original  vendor.  Grossman  v.  Walt- 
ers, 33  N.  Y.  8.  R.  921  (1890). 

And  in  Zeigler  v.  Carter  Bros.  94  Ala.  291  (1891),  a 
conveyance  of  property  worth  $950  in  considera- 
tion of  an  antecedent  debt  of  $650.  was  set  aside  as 
fraudulent  and  void  as  against  creditors,  where, 
soon  after  the  conveyance,  the  grantee  leased  a 
part  of  the  property  to  the  grantor,  who  had  no 
apparent  means,  and  who  at  once  erected  a  livery 
stable  thereon  worth  $400  or  $500  which  was  held 
in  his  wife  s  name  but  superintended  and  managed 
by  the  husband. 

And  in  Hamlin  v.  Wright,  26  Wis.  50  (1870),  a  con- 
veyance of  land  in  settlement  of  partnership  ac- 
counts, the  land  being  worth  several  times  the 
amount  of  the  pretended  balance,  was  held,  in  con- 
nection with  the  continued  use  and  retention  of 
profits  by  the  grantor  and  other  circumstances,  to  { 
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be    sufficient    to    invalidate  the  conveyance    as 
against  creditors. 

So,  a  conveyance  by  a  debtor  of  his  entire  stock 
of  goods,  fixtures,  etc.,  and  credit  given  upon  hi« 
debt  therefor  and  the  execution  upon  the  same  day 
of  another  conveyance  to  the  same  creditor  of  all 
his  notep,  accounts,  and  outstandings  for  the  pur- 
pose of  further  eecuring  such  Indebtedness^,  mu^t 
be  considered  together  as  parts  of  the  whole  trans- 
action; and  where  the  value  of  the  property  trans- 
ferred thereby  greatly  exceeds  the  debt  tf)  be  paid 
or  secured,  it  .s  a  badge  of  fraud  in  fact,  the  effect 
of  which  is  to  be  left  to  the  Jury.  Baylor  v.  Brrjwn 
(Tex.)  21  y.  W.  T6  (1898). 

Whether  or  not  more  goods  were  intentionally 
received  by  a  creditor  in  payment  of  his  claim  than 
were  reasonably  required  to  satisfy  his  debt,  nnci 
whether  the  transaction  was  open  and  fair,  solely 
for  the  purpose  on  the  part  of  the  purchaser  of  c^)l- 
lecting  a  Just  debt,  or  whether  there  was  Hl«t>  a 
fraudulent  purpose  to  which  the  purchaser  whs 
privy,  are  questions  for  the  jury.  Blankensbii>  v. 
Willis.  1  Tex.  Civ.  App.  657(1892). 

And  a  direction  of  a  verdict  upholding  a  trans- 
fer by  which  a  preference  was  given  to  one  crtil- 
Itor  over  another  is  erroneous  where  there  Is  a  con- 
flict In  the  evidence  as  to  whether  more  property 
was  transferred  than  was  reasonably  necessary  to 
pay  the  preferred  debt.  Pierce  v.  Lowder.  5*  Mo. 
App.  25  (1893). 

And  in  Wood  v.  Keith,  60  Ark.  425  (1895>,  the  fact 
was  recognized  that  neoesslty  might  com^iel  a 
purchase  of  more  than  a  sufficiency  to  pay  the 
debt. 

Where  a  creditor  takes  more  property  than  is 
necessary  to  satisfy  his  claim,  paying  for  the  bal- 
ance, however,— at  least  in  a  case  in  which  the 
property  can  be  severed,— he  loses  his  ptjsititm  of  a 
transferee  In  payment  of  a  debt,  and  Is  placed  in 
that  of  purchaser  for  an  independent  consideration 
in  which  mere  notice  or  knowledge  of  the  fraud- 
ulent intent  of  his  vendor  wiU  charge  him  with, 
participation  therein  though  he  does  nothing  in  aid 
of  it. 

Thus,  a  creditor  who  takes  goods  from  a  failing 
debtor  in  payment  of  his  indebtedness  cannot  g-o 
beyond  obtaining  satlstaction  for  his  own  debt. 
If  he  pays  part  of  the  consideration  In  cash  the 
transaction  Is  governed  by  the  same  princlpit  s 
which  apply  to  purchasers  on  an  entirely  new  con- 
sideration.   Harris  v.  Russell,  93  Ala.  59  (189U;. 

And  where  a  creditor  takes  payment  of  his  In- 
debtedness from  a  falling  debtor  in  pro|>erty,  with- 
out paying  any  cash  consideration  therefor, 
pursuant  to  a  combination  and  conspiracy  between 
him  and  others  not  creditors  by  which  other  proi»- 
erty  Is  also  taken  for  which  a  cash  conslderal  ion  te 
paid  by  the  others,  the  creditor  is  affected  by  the 
principles  which  apply  to  the  others,  and  the 
whole  transaction  is  governed  by  the  rules  ai»- 
plicable  to  sales  by  a  debtor.    Ibid. 

The  right  acquii-ed  by  a  creditor  who  takes  prop- 
erty of  his  debtor  in  satisfaction  of  his  claim  of  a 
value  greater  than  the  claim,  paying  the  balani^e. 
must  be  tested  and  controlled  by  his  attitude  as  a 
purchaser  only,  and  If  the  transaction  cannot  be 
sustained  as  a  purchase,  It  must  fall  both  as  a 
purchase  and  a  settlement  of  the  debt,  there  ttemg 
but  one  entire  transaction.  Sanger  Bros.  v.  Col- 
bert. 84  Tex.  868  (1892). 

So,  a  creditor,  who,  knowing  that  othercredltorst 
will  be  hindered  and  delayed,  receives  more  of  his- 
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venting  them  from  investigating  the  doings  I  tered  into  the  bill  of  sale  or  affected  it ;  and 
of  the  debtor,  though  plaintiffs'  agents  may  |  this  is  particularly  so  if  the  advice  was  not 
have  advised  Jonea^  &  Fulton  to  throw  the  i  acted  on.  (20)  Fraud  must  consist  in  acts 
agent  of  Voorhees,  Miller,  &  Rupel  off  his  I  done  with  a  fraudulent  intent,  not  in  mere 
guard  intentionally,  by  ordering  from  him  I  intent  which  is  not  carried  out;  and  the  se- 
a  bill  of  goods  that  was  not  a  fraud  that  en-  j  cret  motives  of  a  debtor,   however  fraudu- 


debtor's  property  than  is  reasonably  necessary  for 
the  payment  of  his  claim,  paying  a  moneyed  con- 
sideration for  the  excess,  t)ecome8  a  purchaser  from 
the  failing  debtor  and  helps  him  to  place  bis  prop, 
erty  beyond  the  reach  of  other  creditors  by  giving 
him  an  equivalent  therefor  which  they  cannot  sub- 
ject to  their  claims,  thus  invalidating  the  transac- 
tion. Black  V.  Vaughan,  70  Tex.  47  (1888):  Smit  v. 
Jacob  Straus  Saddlery  CJo.  2  Mo.  App.  Rep.  890 
(1806). 

And  a  sale  by  a  debtor  of  $47,000  worth  of  prop- 
erty to  his  creditor  for  the  purpose  of  satisfying  a 
debt  of  only  $17,000,  leaving,  a  balance  of  about 
$80,000  after  applying  the  indebtedness,  Is^a  sale  of 
property  and  not  a  conveyance  in  payment  of  a 
debt  within  the  rule  that  the  knowledge  of  the 
creditor  of  the  fraudulent  intention  of  his  debtor 
does  not  prevent  him  from  receiving  payment  of 
an  honest  debt.  Hanchett  v.  Ooetz,  25  111.  App.  445 
(1887). 

So,  a  purchase  by  a  creditor  to  whom  $6,700  was 
due,  of  the  debtor*s  entire  stock,  knowing  that  he 
was  Insolvent,  of  which  he  paid  $1,000  in  cash,  leav- 
ing $500  of  his  own  debt  unsatisfied,  is  a  purchase 
for  an  advanced  consideration,  and  not  a  mere  se- 
curing of  his  own  demand,  and  will  be  set  aside  as 
fraudulent  as  against  the  creditors.  Leinkauff  v. 
Frenkle,  80  Ala.  136  (1885). 

And  a  mortgagee  who  purchases  tbe  mortgaged 
premises,  agreeing  to  assume  prior  debts  and  to 
pay  unpaid  taxes  on  tbe  land,  which  is  worth  $200 
more  than  tbe  amount  of  all  the  mortgages  and 
taxes,  does  not  take  as  a  creditor  taking  convey- 
ances to  secure  his  debt,  but  as  a  purchaser,  and  his 
action  must  be  controlled  by  rules  applicable  to 
purchasers  of  insolvent  debtors.  Allen  v.  8tingel, 
85  Mich.  195  (1893). 

Where  a  creditor  purchases  enough  property 
from  his  debtor  to  pay  his  claim  and  more  besides, 
paying  a  consideration  for  the  remainder,  the  sale 
will  not  be  upheld  as  against  creditors  unless  it  was 
made  under  such  circumstances  as  would  validate 
It  if  made  to  any  other  person.  Allen  v.  Carpen- 
ter, 66  Tex.  188  (1886). 

In  Allen  v.  Carpenter,  fsupra^  Greenleve  v.  Blum, 
69  Tex.  134  (1883).ifi/ra,k,  was  distinguished  upon  the 
ground  that  in  that  case  it  appeared  that  the  credi- 
tors had  every  reason  to  know  that  their  debtors 
were  selling  to  them  and  getting  the  advantage  of 
tbe  surplus  over  and  above  their  debts  for  them- 
selves in  order  to  defraud  their  other  creditors. 

And  a  purchase  made  by  a  creditor  with  knowl- 
edge of  the  vendor's  fraudulent  purpose  to  hinder, 
delay,  or  defraud  bis  other  creditors  of  more  than 
enough  to  pay  the  debt  due,  is  a  participation  by 
tbe  purchaser  in  the  fraud  of  the  vendor,  thus  as- 
sisting in  the  accomplishment  of  such  purp<)se. 
Roeber  v.  Bowe,  26  Hun,  564  (1882);  McVeagh  v. Bax- 
ter, 82  Mo.  518  (1884);  Hart  v.  Sandy,  80  W.  Va.  644 
(1894). 

In  Roeber  v.  Bowe,  supra,  Dudley  v.  Danforth, 
61  N.  Y.  626  (1874),  «*pra.  III.  c,  was  distinguished 
upon  the  ground  that  the  purchase  and  sale  were 
made  in  good  faith  for  the  purpose  of  paying  an 
honest  debt,but  the  court  afterwards  criticised  that 
decision,  saying  that  Its  doctrine  seems  to  be  in  con- 
flict with  the  statute  itself  on  the  subject  of  fraud- 
ulent transfers,  and  should  be  restricted  to  cases 
precisely  similar  and  not  extending  beyond  them. 

And  a  sale  by  an  insolvent  corporation,  made  by 
the  members  of  its  executive  committee  to  two  of 
ita  trustees  who  had  knowledge  of  its  insolvency 
81  L.  R.  A. 


and  received  the  property  in  payment  of  a  debt 
much  less  in  amount  than  the  value  of  the  prop- 
erty, is  fraudulent  and  void  as  a  matter  of  law. 
Third  Nat.  Bank  v.  Elliott,  42  Hun,  121  (1886). 

So,  a  purchase  by  a  creditor  of  a  debtor  of  his 
entire  stock  of  merchandise  with  knowledge  of  his 
insolvency  and  indebtedness,  to  other  persons  in 
consideration  of  tbe  satisfaction  of  the  debt  due 
the  creditor  and  $1,000  paid  to  the  debtor  in  cash,  is 
fraudulent  and  void  as  to  other  creditors.  Oppen- 
heimer  v.  Halff,  68  Tex.  400  (1887). 

And  a  purchase  by  a  creditor  of  all  his  debtor's 
property  to  satisfy  his  claim  against  him  when  the 
property  amounts  to  more  than  the  claim,  giving 
his  note  for  $1,820  for  the  difference  payable  one 
year  after  date,  when  the  debtor  was  insolvent  and 
known  to  be  so  by  the  vendee,  is  fraudulent  and 
void  as  against  creditors.  Seger's  Sons  v.  Thomas 
Bros.  107  Mo.  636  (1801). 

And  that  goods  were  purchased  by  a  creditor 
from  bis  debtor,  amounting  to  $293.87  more  than 
his  debt,  which  sum  was  paid  in  cash,  knowing  that 
the  vendor  was  going  down  bill  and  was  indebted 
to  others  and  unable  to  pay,  is  sullicient  to  uphold 
a  verdict  setting  aside  the  transfer  upon  the 
ground  of  fraud.  Meyberg  v.  Jacobs,  40  Mo.  App. 
128  (1800). 

So,  a  transfer  of  property  worth  at  least  $830  by  a 
debtor  to  a  creditor  in  payment  of  debts  aggre- 
gating $185.60,  is  fraudulent  and  void  as  to  other 
creditors  where  tbe  creditor  has  knowledge  of  the 
debtor^s  insolvency  and  that  the  transfer  was  in- 
tended to  defraud  other  creditors.  Stuart  v.  Smith 
(Tex.)  21  S.  W.  1086  (1898). 

And  a  sale  by  an  insolvent  merchant  who  was 
under  indictment,  to  one  of  his  creditors  of  his  en- 
tire stock  of  goods  worth  about  $800,  in  satisfaction 
of  a  debt  due  such  creditor  of  about  $600,  and  for 
$200  in  cash,  the  cash  payment  having  been  taken 
to  enable  him  to  flee  the  country,  which  purpose 
and  the  existence  of  other  debts  were  known  to  the 
vendee,  is  fraudulent  and  void  as  to  other  credit- 
ors. Williams  v.  Moore  Bros.  6  Tex.  Civ.  App.  340 
(1894). 

And  a  creditor  who  takes  the  entire  stock  of 
goods  of  his  debtor,  amounting  to  more  than  $700, 
to  pay  a  debt  of  $2()3,  knowing  that  the  debtor  was 
hard  pressed,  thedebtor^s  utter  want  of  credit  and 
pecuniary  embarrassment  being  a  matter  of  gen- 
eral notoriety  in  the  community  in  which  they 
lived,  is  sufBcient  to  charge  the  purchaser  with 
notice  of  the  fraudulent  purpose  of  the  sellex,  if 
not  to  show  that  be  was  a  participant  in  such 
fraudulent  design.  Edmundson  v.  Silliman,  50  Tex. 
106. 

And  a  purchase  of  three  tracts  of  land  at  an  ag- 
gregate price  of  $1,000,  of  which  $600  was  paid  in 
cash  and  the  balance  in  satisfaction  of  tbet;redi- 
tor's  antecedent  debt,  is  fraudulent  and  void  as 
against  creditors,  although  the  debtor  refused  to 
sell  a  single  parcel  separately,  where  the  sale  was 
made  by  the  debtor  with  the  known  intent  of  con- 
verting his  land  Into  money,  not  for  the  payment 
of  his  debts,  but  to  procure  family  supplies  and  en- 
able him  to  carry  on  his  business,  tbe  creditors  hav- 
ing knowledge  of  bis  embarrassed  condition  and 
notice  of  facts  suflBcient  to  charge  them  with 
knowledge  of  the  fraudulent  intent.  Levy  v.  Wil- 
liams, 79  Ala.  171  (1885). 

A  purchasing  creditor  In  securing  tbe  payment 
of  his  debt  from  a  debtor  must  not  unnecessarily 
hinder  or  delay  other  creditors  or  impair  their 
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lent,  do  not  vitiate  the  disposition  of  his 
property,  provided  such  property  is  applied 
to  the  payment  of  debts  at  a  rate  which  the 
law  deems  reasonable :  and,  when  property 
is  applied  to  the  payment  of  debts  at  a  rate 
equal  to  what  it  would  bring  at  a  fair  public 


sale  to  the  highest  bidder,  that  rate  is  reason- 
able. (21)  if  the  plaintiff  took  the  goods 
at  such  a  price  as  they  would  have  brought 
at  a  fair  public  sale  to  the  highest  bidder, 
the  transaction  would  not  be  invalidated 
because  they  advised  Jones  &  Fulton  to  put 


rlgrhts  by  plaolDg  it  in  the  power  of  the  debtor  to 
effectually  screen  part  of  the  proceeds  when  be  has 
kDOwledfrc  of  facts  sufficient  to  create  a  reasonable 
belief  of  such  intention.    Ibid. 

And  it  is  not  necessary  that  a  creditor  who  takes 
a  transfer  of  his  debtor's  property  in  payment  of 
his  debt,  of  value  considerably  greater  tlian  the 
amount  of  the  debt,  should  have  been  influenced 
by  a  fraudulent  intent  in  order  to  avoid  the  trans- 
fer, or  that  be  should  have  intended  to  assist  the 
debtor  in  defrauding  his  creditors,  or  that  he 
should  have  had  actual  knowledge  that  such  was 
the  debtor's  intention;  it  is  sufficient  to  affect  him 
with  notice,  if  by  ordinary  prudence  he  might  have 
known  it.  Humphries  v.  Freeman,  fSH  Tex.  i5  0858;. 

Thus,  a  purchase  by  a  creditor  from  his  debtor  of 
property  for  which  he  pays  a  large  sum  in  cash  In 
addition  to  his  claim  is  invalid  where  the  sale  was 
made  with  the  intent  upon  the  part  of  the  vendor 
to  hinder,  delay,  or  defraud  bis  creditors,  and  the 
vendee  participated  in  the  fraud  or  had  knowledge 
thereof,  or  Information  of  such  facts  as  would  have 
put  an  ordinarily  prudent  man  on  inquiry.  Sellers 
v.  Bailey,  2»  Mo.  App.  174  (1888). 

And  a  creditor  who  purchases  property  of  his 
debtor  in  excess  of  the  amount  of  his  claim,  who 
knew  of  the  embarrassment  of  his  debtor  and  that 
execution  had  been  levied  on  his  property,  and  that 
a  part  of  the  property  had  been  purchased  m  the 
name  of  a  third  person,  and  who  had  a  private  un- 
derstanding with  the  debtor  that  he  should  have 
the  privilege  of  paying  within  a  reasonable  time 
and  reclaiming  his  property,  is  put  upon  inquiry  as 
to  the  motive  of  the  vendor.  Humphries  v.  Free- 
man, 22  Tex.  45  (1858). 

So,  a  purchase  of  the  stock  of  goods  in  a  store 
by  an  employee  therein  who  knows  that  the  pro- 
prietor is  insolvent  and  had  been  refused  further 
credit,  in  payment  of  a  debt  due  him,  who  takes  the 
stock  of  the  debtor  in  another  store  in  order  to  in- 
duce the  debtor's  consent,  giving  his  notes  for  the 
balance,  is  fraudulent  and  void  as  to  creditors* 
Montgomery  v.  Bayliss,  96  Ala.  342  (1892). 

And  a  transfer  of  merchandise  by  a  debtor  to  a 
creditor  clearly  exceeding  in  value  the  sum  due, 
the  creditor  knowing  this  fact  and  that  the  debtor 
was  insolvent  and  had  other  creditors,  and  paying 
the  debtor  a  sum  of  money  to  induce  him  to  make 
the  conveyance,  whereby  other  creditors  are  pre- 
vented from  enforcing  their  claims  against  a  part 
of  the  property  not  necessary  to  pay  such  creditor's 
claim,  are  fraudulent  and  void  as  to  other  credit- 
ors.   Oppenheimer  v.  Halff,  68  Tex.  409  (1887). 

Such  a  transaction  is  invalid  whether  the  excess 
is  appropriated  by  the  creditor  to  his  owh  use  or 
paid  to  the  debtor  in  money  or  negotiable  paper. 
Blankenship  v.  Willis,  1  Tex.  Civ.  App.  657  (1892j. 

And  a  conveyance  by  an  insolvent  husband  to 
his  wife  of  property  worth  several  times  the 
amount  claimed  to  have  been  advanced  bj'  her  will 
be  set  aside  where  her  testimony  was  contradictory 
as  to  why  the  conveyance  was  made,  and  she  knew 
that  the  money  advanced  by  her  was  merely  a  part 
of  the  price  paid  to  the  original  vendor,  and  that 
the  conveyance  was  to  a  large  extent  voluntary, 
though  she  claimed  to  be  ignorant  of  the  value  of 
the  land.    Reese  v.  Shell,  95  Ga.  749  (1896). 

A  creditor  who  takes  property  of  bis  debtor  of  a 
value  greater  than  the  amount  of  his  debt,  satisfy- 
ing his  claim  and  paying  the  balance,  is  a  purchaser 
for  a  valuable  consideration,  however,  and  before 
the  transaction  can  be  avoided  as  to  him,  it  must 
31  L.  R.  A. 


appear  that  he  had  notice  of  the  fraudulent  Intent 
of  his  immediate  grantor,  and  the  burden  of  proof 
to  establish  such  notice  rests  with  the  party  attack- 
ing the  transaction.  Sanger  Bros.  v.  Colbert,  84 
Tex.  668  (1892). 

And  a  sale  by  a  debtor  to  his  creditor  of  a  larger 
amount  of  goods  than  was  necessary  to  pay  his 
debt  will  be  upheld  as  against  creditors  wbere  the 
vendee  did  not  know  and  was  not  in  possessiou  of 
facts  which  would  arouse  the  suspicion  of  an  or- 
dinarily prudent  man  and  put  him  upon  inquiry  as 
to  the  fraudulent  mtent  of  the  Vendor.  Allen  v. 
Carpenter,  66  Tex.  188  (1886). 

The  question  as  to  whether  a  purchase  by  a  cred- 
itor from  his  debtor  in  payment  of  bis  claim  of 
more  property  than  is  necessary  to  pay  his  claim 
when  the  property  is  not  divisible  and  such  pur- 
chase is  rendered  necessary  by  Its  situation,  will  be 
regarded  as  an  Independent  purchase  or  a  transfer 
in  payment  of  a  debt  requiring  somethmg  more 
than  mere  knowledge  of  the  debtor's  intent  to  de- 
fraud to  charge  the  creditor  with  participation 
therein,  seems  to  remain  undecided. 

There  is  a  dictum  in  McDonald  v.  Gaunt,  90  Kan. 
603  (1883),  however,  in  which  the  rule  that  a  pur- 
chase by  a  creditor  of  a  debtor  in  payment  of  bis 
claim  of  property  in  excess  of  the  amount  thereof 
is  invalid  where  the  circumstanoea  attending  his 
purchase  are  such  as  would  put  an  ordinarily  pru- 
dent man  upon  inquiry  which  if  prosecuted  would 
disclose  a  fraudulent  intent,  was  confined  to  oases 
in  which  the  property  is  easily  separable. 

And  in  Wood  v.  Keith,  60  Ark.  425  a805),  it  was 
held  that  the  knowledge  of  a  creditor  who  purchases 
property  from  an  insolvent  or  failing  debtor  m 
satisfaction  of  his  debt,  of  a  fraudulent  intent  of 
the  debtor  as  to  other  creditors,  does  not  affect  the 
validity  of  his  purchase  If  he  does  not  aid  him  in 
defrauding  his  other  creditors,  and  paid  a  fair  price 
and  purchased  only  to  the  extent  of  satisfying  his 
debt,  unless  necessity  compelled  a  purchase  of 
more  than  a  mere  sufflciciKy. 

And  in  Chamberlain  v.  Dorrance.  60  Ala.  40  a8t<lu 
It  was  held  that  a  sale  of  property  by  a  debtor  to  a 
creditor  to  apply  in  payment  of  his  claim,  which 
largely  exceeds  the  value  of  the  property  without 
reservation,  is  valid  as  against  creditors,  though 
the  debtor  was  then  insolvent  to  the  knowledge  of 
the  creditor  and  the  property  sold  was  substantially 
all  ho  had. 

In  the  above  case  there  Is  nothing  to  show 
whether  the  property  was  or  was  not  severable,  bat 
the  assumption  that  it  was  not  so  might  be  based 
upon  the  fact  that  if  it  were  severable  the  decision 
would  be  squarely  in  conflict  with  numerous  cases 
above  cited  holding  mere  knowledge  upon  the  part 
of  the  creditor  of  the  fraudulent  intent  of  the 
debtor  to  be  sufficient  to  charge  him  with  partici- 
pation therein. 

f.  AUotvance  of  fair  price. 

A  creditor,  in  purchasing  property  from  bis 
debtor  who  is  insolvent  and  attempting  to  dlspossc 
of  his  property  to  defraud  other  creditors  to  hi* 
knowledge,  must  act  with  the  utmost  good  faltb, 
and  must  pay  or  allow  an  adequate  price  for  the 
property  purchased.  Lewis  v.  Hughs.  48  Kan.  23 
(1802). 

And  a  creditor  who  with  full  knowledge  of  an 
attempt  of  his  debtor  to  defraud  his  creditors  takes 
advantage  thereof  and  obtains  the  property  of  the 
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their  money  into  their  pockets,  and  not  to  |  The  court,  at  the  instance  of  the  defendants, 
pay  it  to  their  creditors,  if  you  find  that  |  gave  eleven  instructions  to  the  jury,  two  of 
such  advice  was  given.  Fraud  consists  in  i  which  are  as  follows:  **  (9)  If  you  believe 
acts,  and  bad  advice  touching  other  property  from  the  evidence  in  this  case  that  the  plain- 
.  —•x.._._  -  _  i_  «  T^i_._..^_  .-J  tiffs  by  their  transactions  with  Jones  « Ful- 
ton in  the  purchase  of  the   Roods,    acquired 


cannot  vitiate  a  sale."    Plaintiffs  excepted 
to  the  refusal  of  these  instructions. 


debtor  at  less  than  its  value,  cannot  be  regarded  as 
a  purchaser  in  good  faith.    IMd. 

So,  in  Hickman  v.  Trout,  83  Va.  478  (1878),  a  con- 
veyance for  a  grossly  inadequate  price  without  se- 
curity was  held,  in  connection  with  the  continued 
possession  by  the  grantor  and  an  unusual  length  of 
credit  and  other  circumstances,  to  warrant  the 
conclusion  that  the  grantor  entertained  a  fraudu- 
lent design  known  to  and  participated  in  by  the 
grantee. 

But  a  creditor  may  accept  a  conveyance  of  prop- 
erty from  his  debtor  at  a  fair  and  reasonable  price 
in  payment  of  his  claims,  though  he  knows  that  the 
debtor  will  b^  left  without  means  with  which  to 
pay  other  creditors.  Seaman  v.  Nolen,  68  Ala.  463 
(1880);  Curran  v.  Olmstead,  101  Ala.  682  (1894);  Bates 
V.  Vandlver,  102  Ala.  249  (1894);  Crawford  v.  Kirk- 
sey,  55  Ala.  282,  28  Am.  Rep.  704  (1876);  Ford  v.  Will- 
iams,  3  B.  Mon.  550  (1843).  And  see  supra.  III.,  c. 
Knowledge  of  frauds  in»)lvency,  etc. 

A  sale  of  goods  by  a  debtor  to  a  creditor  in  satis- 
faction of  debts  justly  due,  for  a  price  not  less  than 
their  real  value,  made  with  intent  to  defraud  cred- 
itors on  the  part  of  the  vendor,  is  not  subject  to 
objection  on  the  ground  that  the  fraud  was  par- 
ticipated in  by  the  purchaser,  though  he  knew  the 
effect  would  be  to  prpvent  the  collection  of  their 
claims.  Gilkerson-Sloss  Commission  Co.  v.  Cames, 
56  Ark.  414  ;1892). 

And  a  sale  by  an  insolvent  debtor  to  a  creditor  in 
payment  of  an  honest  debt  at  a  fair  and  adequate 
price  without  reserving  any  benefit  to  the  vendor, 
l8  valid  though  made  with  a  fraudulent  intent  of 
which  the  purchaser  was  cognizant.  Hornthall  v. 
Schonfeld,  79  Ala.  109  (1885);  Wood  v.  Keith,  60  Ark. 
425  (1895). 

So,  in  Christian  v.  Greenwood,  23  Ark.  258,  79  Am. 
Dec.  104  (1861),  it  was  held  that  a  creditor  who  buys 
property  of  an  insolvent  debtor  to  secure  bis  de- 
mand must  allow  a  fair  price. 

And  in  Hodges  v.  Coleman,  78  Ala.  103  (1884);  Wil- 
son V.  Pawkner,  38  111.  App.  488  (1890);  Ellis  v.  Va- 
lentine. 65  Tex.  532  (1886);  Chipman  v.  Stern,  89  Ala. 
207  (1889);  Rankin  v.  Vandlver.  78  Ala.  562  a885); 
Brown  v.  Foree,  7  B.  Mon.  357,  46  Am.  Dec.  519 
(1847);  Keith  Bros.  v.  Hiffelflnger,  12  Neb.  497  (1882); 
Slgler  V.  Knox  County  Bank,  8  Ohio  St.  516  (1858); 
Bamberger,  B.  &  Co.  v.  Schoolfleld,160  U.  S.  149, 40  L. 
ed.  374  (1895),— the  element  of  a  fair  price  was  also 
considered  in  the  decision  of  the  cause. 

And  the  payment  of  a  fair  price  seems  to  have 
been  one  of  the  grounds  upon  which  many  trans- 
fers in  which  the  purchaser  or  mortgagee  has  as- 
sumed the  payment  of  the  claims  of  other  creditors 
have  been  sustained.    See  supra.  III.,  d. 

g.  Security  greater  in  value  than  debt. 

The  .mere  fact  that  the  security  given  is  more 
than  is  necessary  is  not  of  itself  any  indication  of 
fraud.    Colbern  v.  Robinson,  80  Mo.  541  0883). 

The  law  does  not  limit  the  amount  of  the  security 
which  a  creditor  may  take  from  his  debtor  as 
against  other  creditors.  West  Coast  Grocery  Co.  v. 
Stinson  (Wash.)  43  Pac.  35  (1865). 

A  creditor  may  take  adequate  security  by  way  of 
a  mortgage  upon  the  personal  property  of  his 
debtor  to  secure  his  debt.  Morse  v.  Steinrod,  29 
Neb.  108  (1890). 

And  a  chattel  mortgage  given  by  a  debtor  to  se- 
cure a  creditor  is  not  fraudulent  or  void  because 
more  property  is  covered  by  it  than  would  be  neces- 
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sary  simply  to  satisfy  the  creditor's  claim.  Sloan 
v.  Coburn,  26  Neb.  607,  4  L.  R.  A.  470  0889). 

Or  solely  because  the  property  mortgaged  was  of 
a  value  two  or  even  three  times  greater  than  the 
debt.  Kllpatrick-Koch  Dry  Goods  Co.  v.  Mc- 
Pheely,  37  Neb.  800  (1893). 

And  a  mortgage  given  upon  $4,300  worth  of  goods 
to  secure  an  indebtedness  of  only  $1,800,  is  not  ren- 
I  dered  invalid  as  against  creditors  by  reason  of  the 
margin  between  the  debt  and  the  security,  as  the 
statute  provides  that  the  creditor  may  enforce  his 
right  notwithstanding  the  mortgage.  First  Nat. 
Bank  v.  North,  2  S.  D.  480  (1892). 

The  mere  fact  that  a  mortgage  covers  more 
property  than  will  secure  the  debt  is  not  alone  a 
circumstance  from  which  the  jury  might  presume 
the  mortgage  to  be  fraudulent  as  to  creditors. 
Downs  V.  Kissam,  51  U.  S.  10  How.  102, 13  L.  ed.  346 
(1850). 

The  rule  would  seem  to  be  that  the  dispro- 
portion between  chattels  mortgaged  and  the 
amount  secured  thereby  affords  no  basis  for  a  pre- 
sumption of  fraud,  but  is  a  mere  matter  of  evi- 
dence to  be  accorded  such  weight  as  in  the  light  of 
certain  circumstances  it  is  entitled  to  receive  in 
the  determination  of  a  question  of  fact.  Grand 
Island  Bkg.  Co.  v.  Costello,  45  Neb.  119  (1895);  Kil- 
patrick-Koch  Dry  Goods  Co.  v.  Strauss,  45  Neb.  793 
(1895). 

And  on  an  inquiry  as  to  whether  a  mortgage  was 
given  in  good  faith  and  solely  for  the  security  of  a 
just  debt,  or  for  the  purpose  of  benefiting  the 
mortgagor  at  the  expense  of  other  creditors,  it 
is  competent  to  show  that  the  mortgagee  having 
notice  that  there  were  other  creditors  took  a  mort> 
gage  covering  substantially  all  of  the  debtors  prop- 
erty,—a  great  deal  more  than  enough  to  afford  him 
ample  security,— or  that  by  the  arrangement,  he 
unreasonably  postponed  the  collection  of  his  de- 
mand, allowing  the  mortgagor  in  the  meantime  to 
retain  and  use  the  property,  or  that  the  mortgaged 
property  which  was  retained  and  used  by  the  mort- 
gagor was  perishable,  or  of  such  a  character  as  to 
be  profitable  in  its  use.  Howell  v.  Carden,  99  Ala. 
100  (1892),  dictum. 

But  a  conveyance  of  property  greatly  in  excess 
of  sufScient  security  would  be  a  fraudulent  dispo- 
sition of  property  as  to  the  mortgagor's  creditors. 
Morse  v.  Steinrod,  29  Neb.  108  (1800). 

And  a  mortgage  upon  property,  the  fair  value  of 
which  is  much  more  than  the  debt  to  be  secured, 
can  only  be  allowed  to  stand  as  against  creditors 
when  it  is  entirely  bona  fide,  and  the  burden  of 
proof  in  this  respect  rests  with  the  mortgagee. 
Holt  V.  Creamer,  84  N.  J.  Eq.  181  (1881). 

And  a  mortgage  by  a  failing  debtor  of  nearly  his 
whole  esiate  to  one  of  his  principal  creditors,  the 
property  mortgaged  being  50  per  cent  more  in 
value  than  the  debt  secured,  stipulating  for  two  or 
moi*e  years  delay  in  its  foreclosure,  is  void  as 
against  creditors,  where  the  mortgagee  knew  that 
there  were  other  creditors  who  would  be  hindered, 
delayed,  and  probably  defeated  thereby.  Reynolds 
V.  Welch,  47  Ala.  200  (1872). 

And  a  mortgage  executed  by  an  embarrassed  or 
insolvent  debtor  as  security  for  a  debt  less  than  the 
value  of  the  mortgaged  property  which  was  made 
payable  in  nine  annual  instalments,  followed  by  a 
second  mortgage  upon  the  followmg  day  on  the 
same  property  to  the  mortgagor's  wife,  who  was 
the  mother  of  the  first  mortgagee,  is  fraudulent 
and  void  as  against  a  creditor  of  whose  debt  the 


Arkansas  Supreme  Court. 


Jan., 


all  the  property  of  Jones  &  Fulton  except  the  I  to  pay  the  same  to  their  creditors,  and  that 
amount  which  the  evidence  in  the  case  shows  such  advice  or  counseling  entered  into  said 
that  the  said  Jones  &  Fulton  had  in  the  bank  i  transactions  between  said  plaintiffs  and  the 
and  their  accounts,  and  that  said  plaintiffs  said  Jones  &  Fulton  as  an  inducement  for 
counseled  or  advised  the  said  Jones  &  Fulton  ,  said  Jones  <&  Fulton  to  make  said  transaction 
to  keep  the  said  money  themselves,  and  not  j  with  said  plaintiff's,  and  that  said  Jones  & 


first  mortgatgee  bad  notice.  McDowell  v.  Steele,  87 
Ala.  493  (1888). 

So.  a  mortsrafre  by  a  debtor  on  his  real  estate 
and  a  chattt?!  mortgage  of  his  entire  personal  prop- 
erty, given  to  secui-e  his  largest  creditor,  to  whom 
be  owed  $1,800  not  yet  due,  is  a  fraudulent  disposi- 
tion of  property  where  the  stock  of  goods  was 
worth  $4,200  and  the  real  estate  was  valued  at  $1,- 
500 and  he  was  indebted  to  other  creditors  to  the 
amount  of  $5,000.  Brown  v.  Work,  30  Neb.  800 
(1890). 

And  security  on  property  worth  from  $16,000  to 
$17,000  for  an  Indebtedness  of  from  $1,200  to  $2,000 
and  an  advance  of  $800,  the  creditor  knowing  of 
the  Insolvency  of  the  debtor,  cannot  be  r*»garded 
as  a  bona  fide  purchase  within  the  statutes  of  fraud- 
ulent conveyances.  Herman  v.  McKinney,  47  Fed. 
Hep.  758  (1891  >. 

And  a  conveyance  of  real  estate,  absolute  on  Its 
face,  made  to  secure  a  debt  actually  due  at  a 
nominally  high  price  and  of  a  value  far  bevond  the 
amount  of  the  debt,  with  intent  to  cover  the  prop- 
erty from  creditors,  is  fraudulent  and  void  and  will 
not  be  allowed  to  stand  as  a  security  for  what  was 
actually  paid.  Miller  v.  Tollison,  Harp.  Eq.  146, 
14  Am.  Dec.  712  (1824). 

And  where  a  creditor  holds  a  mortgage  upon  the 
property  of  his  debtor  which  largely  exceeds  in 
value  the  amount  of  the  debt,  and  he  thereafter 
enters  Into  a  scheme  to  prevent  the  creditors  from 
receiving  the  surplus  over  and  above  his  claim,  it 
would  be  a  fraud  from  its  inception  which  would  in- 
validate the  whole  transaction  from  the  first  to  the 
last  including  th^ichattel  mortgage,  and  vitiate  the 
title  to  the  goods  acquired  thereunder.  Hadley  v. 
Adsit  (Kan.)  42  Pac.  836  (1895). 

So,  a  mortgage  by  a  debtor  to  a  creditor,  given 
for  such  length  of  time  as  will  raise  the  presump- 
tion that  It  was  gii'en  for  the  purpose  of  delaying 
or  hindering  creditors,  or  which  is  so  disproportion- 
ate to  the  debt  secured  as  to  operate  as  a  cover  to 
shield  the  property  from  seizure  under  process  of 
law,  was  spoken  of  aa  being  fraudulent  as  against 
creditors,  in  Eureka  Iron  &  8.  Works  v.  Bresnahan, 
66  Mich.  489  (1887). 

A  creditor  is  not  guilty  of  fraud  where  he  ob- 
tains security  for  the  amount  actually  due  by  chat- 
tel mortgage  covering  no  more  property  than  is 
necessary  to  secure  his  debt,  however,  though  the 
debtor  acts  with  intent  to  defraud  creditors.  First 
Nat.  Bank  v.  Naill,  52  Kan.  211  (1893);  Byrd  v.  Perry, 
7  Tex.  Civ.  App.  878  (1894). 

And  though  he  knows-that  it  is  the  purpose  of 
the  debtor  in  giving  the  mortgage  to  defraud  other 
creditors.    Byrd  v.  Perry,  supra. 

And  a  finding  that  a  mortgage  was  not  fraudu- 
lent will  not  be  disturbed  on  appeal  where  it  ap- 
peared that  it  was  given  to  secure  a  note  for  a  bal- 
ance due  on  the  dissolution  of  a  partnership  and 
the  value  of  the  property  mortgaged  was  not  in 
excess  of  the  debt  secured,  and  that  it  was  under- 
stood that  any  surplus  remaining  after  paying  the 
debt  should  be  applied  first  to  the  debt  of  the  com- 
plaining creditor  and  should  then  go  to  the  mort- 
gagor's relatives,  though  the  intent  of  the  mort- 
gagor was  to  get  the  property  out  of  reach  of  his 
creditors  until  he  should  be  able  to  make  sales  and 
pay  their  debts.  Parker  v.  Roberts,  116  Mo.  667 
(1893). 

So.  in  Willis  v.  Heath  (Tex.)  18  S.  W.  801  (1891),  the 
fact  that  the  debt  .equaled  the  value  of  the  prop- 
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erty  was  treated  as  an  element  of  the  validity  of 
the  conveyance. 

h.  Security  for  overstated  debt. 

The  doctrine  has  been  asserted  that  a  mortgage 
taken  for  a  greater  amount  than  the  debt  due  the 
mortgagee  is  a  fraud  upon  the  mortgagor's  other 
creditor's  and  invalid  as  against  them.  Showman 
V.  Lee,  86  Mich.  556  (1891). 

But  It  is  thought  that  the  prevailing  rule  is  that 
the  giving  of  a  mortgage  for  a  larger  sum  than  the 
actual  indebtedness  to  the  mortgagee  does  not  ren- 
der the  mortgage  void  in  law.  Hoey  v.  Plerron.  67 
Wis.  282  (18861;  Frost  v.  Warren,  42  N.  Y.  204  (1870i; 
Wood  v.  Scott,  55  Iowa,  114  (1880);  Bush  v.  Bush,  33 
Kan.  556  il885). 

And  that  a  mortgage  stating  the  debt  intended 
to  be  secured  at  an  amount  greatly  beyond  what  is 
due  is  at  most  prima  facte  evidence  of  fraud  which 
may  be  overcome  by  showing  fairness  of  intention 
on  the  part  of  the  mortgagee.  Stover  v.  Herring- 
ton,  7  Ala.  142,41  Am.  Dec.  86(1846);  Helm  v.  Chapel 
(Minn.)  64  N.  W.  825  (1896). 

And  it  avoids  the  mortgage  only  when  given  wil- 
fully in  connivance  with  the  mortgagee  and  with 
an  actual  design  to  impose  upon  and  defraud  gen- 
eral creditors.  Davis  v.  Schwartz,  165  U.  a  631,  39 
r..  ed.  289  (1894). 

And  that  the  overstatement  in  a  conveyance  of 
its  consideration,  not  intentionally,  but  on  account 
of  a  mistake  of  fact  or  law,  when  in  fact  the 
value  of  the  property  conveyed  does  not  exceed 
the  amount  of  the  actual  indebtedness,  will  not 
render  the  transaction  fraudulent  and  void  where 
there  is  neither  an  actual  intent  to  defraud  nor  a 
legal  fraud  resulting  from  a  transfer  of  more 
property  than  is  sufficient  to  pay  the  debt.  Freybc 
V.  Tiernan,  76  Tex.  288  (1890). 

Thus,  the  taking  of  a  note  and  mortgage  by  a 
creditor  for  a  larger  sum  than  the  debtor  owed 
does  not  show  a  participation  in  the  fraudulent  in- 
tent of  the  debtor  which  will  invalidate  the  trans- 
action, where  it  was  the  result  of  a  want  of  ac- 
curate knowledge  of  the  amount  due.  Lycoming 
Rubber  Co.  v.  King,  90  Iowa,  348  (1894). 

And  an  overstatement  of  a  debt  In  a  cbattei 
mortgage  given  to  secure  that  and  other  debts 
does  not  invalidate  the  mortgage  as  against  other 
creditors  where  it  was  due  to  the  fact  that  the  par- 
ties did  not  know  the  exact  amount  at  the  time  the 
mortgage  was  prepared,  and  had  no  ready  means 
of  ascertaining  it.  H.  T.  Simon-Gregory  Dry  Goods 
Co.  V.  McMahan,  61  Mo.  App.  490  (1895). 

So,  a  mortgage  given  by  a  failing  debtor  to  a 
bona  fide  creditor  for  considerably  more  than  is 
due  will  not  be  deemed  to  be  fraudulent  and  void  as 
to  creditors  where  the  mortgagee  did  not  know 
that  the  mortgagor  was  insolvent  or  contemplated 
insolvency.    Carson  v.  Byers,  67  Iowa,  606  (1885). 

And  a  note  and  mortgage  designed  to  take  up  an 
old  note  and  mortgage  given  in  good  faith  to  secure 
a  bona  fide  indebtedness  made  upon  the  under- 
standing that  all  the  credits  which  were  upon  the 
old  one  should  be  placed  upon  the  new  one,  thus 
overstating  the  amount  in  the  mortgage.  Is  not 
fraudulent  and  void  in  toto  where  such  over- 
statement was  made  in  good  faith  and. without  any 
intent  upon  the  part  of  the  mortgagee  to  bin- 
der, delay,  or  defraud  the  mortgagor's  creditors. 
Hughes  V.  ShuU,  33  Kan.  127  (1885). 

A  mortgage  executed  by  a  debtor  in  failing  cir- 
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Fulton,  acting  upon  such  advice  of  said  I  believe  from  the  evidence  that  at  the  time  of 
plaintiffs,  did  appropriate  said  money  to  1  the  conveyance  made  by  the  firm  of  Jones  & 
themselves,  and  thus  deprived  their  creditors  Fulton  to  Rice,  Stix,  &  Co.,  Pratt,  Simmons, 
of  it,  and  that  said  Jones  «fe  Fulton  were  at  *  &  Co.,  and  the  Clark  Shoe  Company  of  the 
the  time  insolvent,  you  should  find  for  the  stock  of  goods  mentioned  in  the  conveyance, 
defendants  in  this  case."    ^  (11)  If  the  jury  \  that  it  was  the  understanding  and  agreement 


■Cumstances,  for  a  sum  known  to  be  in  excefis  of 
what  Is  actually  due  to  the  mortgragee,  however,  is 
presumptively  fraudulent.  Kellofftr  v.  Clyne,  64 
Fed.  Rep.  606,  n  U.  8.  App.  174  (1893);  Davis  v. 
Hchwartz,  155  U.  8.  tt31.  39  L.  ed.  289  (1894);  Heim  v. 
Chapel  (Minn.j  64  N.  W.  825  (1895). 

And  the  burden  of  proof  rests  with  the  mortga- 
gree  to  show  that  the  mortgage  was  executed  in 
good  faith  and  for  an  honest  purpose,  and  to  ex- 
plain the  discrepancy.  Lombard  v.  Dows,  66  Iowa, 
S43  (18J<5);  Heim  v.  Chapel,  supra. 

Taking  a  mortgage  for  an  amount  in  excess  of 
the  debt  which  ii  is  given  to  secure,  or  of  the  as- 
sumed liability,  is  a  badge  of  fraud,  and  amounts 
to  fraud  m  law  where  the  purpose  is  to  protect  the 
(debtor's  interests  from  other  creditors.  Patrick  v. 
Kiggs  (Mich.)  63  N.  W.  532(1885), 

And  the  fact  that  a  chattel  mortgage  largely  ex- 
ceeds the  debt  which  it  is  given  to  secure  may  be 
considered  on  the  question  whether  the  creditor's 
intention  was  In  good  faith  to  secure  himself  or  to 
hinder,  delay,  or  defraud  other  creditors.  Olmstoad 
V.  Mattlson,  45  Mich.  617  (1881). 

Thus,  a  mortgage  by  a  debtor  to  a  creditor  for  a 
grossly  exaggerated  demand,  designed  by  the 
debtor  to  cover  his  property  from  the  demands  of 
honest  cri^ditors,  the  creditor  participating  in  the 
deslKU  and  knowing  the  debtor's  purpose,  is  fraudu- 
lent and  void  as  against  creditors.  Stinson  v.  Haw- 
kins,  16  Fed.  Hep.  850  (1883);  Cordea  v.  8tra8zer,  8 
Mo.  App.  61  (1879). 

And  a  mortgage  made  for  a  larger  amount  than 
that  actually  owing  by  a  sum  of  about  $340,  which 
excess  was  paid  for  the  purpose  of  delaying  and 
defrauding  other  creditors,  is  fraudulent  and  void. 
Ferris  v.  McQueen,  94  Mich.  387  (1892). 

And  a  mortgage  on  a  large  amount  of  property 
for  the  payment  of  $90,000  when  but  $4,C00  was  due 
to  the  mortgagee,  is  fraudulent  as  against  creditors. 
Hubbard  v.  Turner,  2  McLean,  519  (1841). 

So,  a  deed  of  trust  given  by  a  debtor  to  his  credi- 
tor to  secure  a  debt  with  the  intent  to  delay,  hin- 
•der,  and  defraud  his  creditors,  in  which  the  creditor 
permitted  the  debtor  to  include  not  only  the  debt 
but  an  amount  in  excess  thereof,  agreeing  to  ac- 
count to  the  debtor  for  such  excess,  shows  a  partici- 
pation by  the  creditor  in  the  debtor's  fraudulent 
intent  which  will  defeat  the  deed.  Alberger  v. 
White.  117  Mo.  347  (1893). 

And  a  mortgage,  in  fixing  the  consideration  for 
-which  the  parties  have  magnified  a  comparatively 
small  debt  into  a  very  large  one  with  the  fraudu- 
lent intent  to  cover  and  conceal  from  the  mortga- 
jror's  creditor^  a  part  of  his  property,  is  altogether 
void,  although  as  to  another  part  of  his  property 
it  was  meant  to  be  an  actual  security  for  an  honest 
debt.    Holt  V.  Creamer,  34  N.  J.  Eq.  181  (1881). 

And  a  chattel  mortgage  in  which  the  express 
<X)n8ideration  is  greater  than  the  real  indebtedness, 
which  is  given  and  taken  for  the  purpose  of  pro- 
tecting the  mortgagor's  property  from  his  credi- 
tors, may  be  held  fraudulent  and  void  as  to  such 
Ksreditors  though  as  between  the  parties  the  maker 
would  be  estopped  from  denjring  the  indebtedness 
purporting  to  be  secured  thereby.  Taylor  v. 
Wood  (N.  J.)  4  Cent.  Kep.  133  (1886;. 

And  a  bill  of  sale  by  a  failing  debtor  to  a  credit- 
or reciting  a  cash  consideration  of  $2,280  where 
the  transfer  was  to  pay  the  mortgagee  for  debts 
and  liabihties  assumed,  in  the  aggregate  about 
$1,800,  will  be  set  aside  as  fraudulent  and  void  in 
the  absence  of  an  explanation  of  the  false  recital 
31  L.  R.  A. 


I  as  to  consideration.    Brasher  v.  Jamison,  75  Tex. 
139(1889). 

8o,  in  Adams  v.  Niemann,  46  Mich.  135  (1876»,  it 
was  held  that  a  mortgage  is  not  fraudulent  when 
given  to  secure  no  more  than  the  mortgagee's 
actual  claim,  and  taken  without  fraudulent  in^nt 

So,  mere  knowledge  or  notice  of  the  debtor's  o4r- 
cumstances  and  intent  would  appear  to  be  suffi- 
cient to  constitute  the  creditor  a  participator  in  the 
fraud. 

Thus,  a  chattel  mortgage  for  a  greater  amount 
than  is  due,  taken  from  one  known  by  the  mort- 
gagee to  be  in  failing  circumstances  and  pressed 
by  his  creditors,  is  conclusive  evidence  of  fraud. 
Butts  V.  Peacock.  23  Wis.  850  (1868). 

But  see  Wood  v.  Scott,  56  Iowa,  114  (1880),  in 
which  it  was  held  that  such  a  mortgage  is  a  badge  of 
fraud,  but  is  not  conclusively  presumed  to  be 
fraud  ulent>. 

And  see  aliw  Bentz  v.  Rockey.  69  Pa.  71  (1871), 
infra.  III.,  e..  Amount  of  property  taken. 

And  knowledge  upon  the  part  of  a  mortgagee 
that  bis  mortgagor  was  trying  to  magnify  his  lia- 
bilities, and  that  he  wanted  him  to  take  a  mortgage 
for  a  sum  so  large  that  if  his  creditors  should  re- 
cord it  as  an  honest  security  his  lands  would  be  ef- 
fectually put  beyond  their  reach,  makes  it  bis 
duty  to  inquire  as  to  the  mortgagor's  object  and 
purpose,  a  failure  to  perform  which  would  in- 
validate the  conveyance.  Holt  v.  Creamer,  34  N. 
J.  Eq.  181  (1881). 

And  that  a  creditor,  who,  knowing  the  insolvency 
of  his  debtor,  takes  from  him  a  deed  of  trust  to  se- 
cure the  entire  amount  of  bis  debt,  without  disclos- 
ing the  fact  that  he  is  indebted  to  the  grantor  on  an- 
other transaction  not  noticed  in  his  deed,  furnishes 
a  strong  circumstance  for  the  establishment  of  his 
participation  in  the  fraud  of  a  grantor;  but  if  the 
mortgaged  property  was  insufficient  to  pay  or  se- 
cure the  debt  by  an  amount  exceeding  the  amount 
of  the  creditor's  indebtedness  to  the  grantor,  or  if 
there  were  other  debts  and  liabilities  not  provided 
for  exceeding  the  creditor's  indebtedness,  this 
would  be  sufficient  to  rebut  the  presumption  of 
fraud.  Alabama  L.  Ins.  &  T.  Co.  v.  Pettway.  24 
Ala.  544  (1854). 

1.  Security  for  present  and  future  advances. 

Assignments  of  personal  property  by  a  debtor  in 
insolvent  circumstances  who  has  stopped  payment 
to  secure  a  particular  creditor  for  existing  claims 
and  engagements,  as  well  as  for  future  advances 
and  responsibilities,  will  be  deemed  valid  if  made 
bona  fide,  and  there  is  no  reason  to  doubt  the  hon- 
esty and  faimefls  of  the  transaction.  Hendricks 
V.  Robinson,  2  Johns.  Ch.  283  (1817). 

A  cn^ditor  may  extend  further  credit  to  his 
debtor  though  he  is  largely  indebted  at  the  time* 
and  may  take  security  therefor  by  a  mortgage  on 
the  debtor's  stock  in  trade,  in  preference  to  other 
creditors,  where  he  acts  with  the  bona  fide  inten- 
tion of  securing  himself.  Ferris  v.  McQueen,  94 
Mich.  367(1892). 

But  when  a  creditor  taking  security  knows  that 
there  are  other  creditors  who  may  be  delayed  or 
hindered  In  the  collection  of  their  debts,  or  has 
knowledge  of  facts  or  circumstances  calculated  to 
put  blm  on  inquiry  and  thus  charge  him  with  no- 
tice, the  arrangement  be  makes  must  not  go  be- 
yond securing  his  own  demand.  Howell  v.  Carden, 
89  Ala.  100(1892). 

And  a  creditor  cannot  enter  into  a  fraudulent 
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between  the  parties  to  said  conveyance  that 
the  said  grantees  therein,  to  wit,  Rice,  Stix, 
&  Co.,  Pratt,  Simmons,  &  Co.,  and  the  Clark 
Shoe  Company,  or  their  a^ent  or  agents, 
were  to  sell  the  goods  therein  conveyed  for 
the  purpose  of  raising  money  out  of  which 


to  pa^  their  debts,  and  to  pay  the  other  debts 
mentioned  in  the  conveyance,  and,  in  pursu- 
ance of  said  agreement,  possession  of  said 
goods  was  delivered  to  their  agents,  then  the 
effect  of  said  conveyance  would  be  an  assign- 
ment and  void,  notwithstanding  the  fact  that 


FCbeme  to  bold  his  debtor  up  asdeservini;  of  credit 
and  thus  enable  blm  to  purchase  ipoods  of  other 
creditors  for  the  purpose  of  takinf^  security  on 
then),  knowing  tbat  they  are  not  paid  tor.  Ferris 
V.  McQueen,  supra. 

A^d  here  also  it  would  appear  tbat  mere  notice 
or  knowledge  of  tbe.debtor's  circumstances  and  in- 
tent is  BufiBcient  to  make  tbe  creditor  a  participa- 
tor io  bis  designs. 

Thus,  when  a  mortgagee  takes  a  mortgage 
with  knowledge  of  a  fraudulent  intent  upon  the 
part  of  tbe  mortgagor,  the  transaction  is  not  bona 
fide  and  is  invalid  as  to  creditors,  although  a  full 
and  valuable  consideration  was  given.  Robinson 
V.  Holt,  89  N.  H.  567. 76  Am.  Dec.  234  (1850). 

And  a  vendee  or  mortgagee  need  not  do  any  act 
in  furtherance  of  a  fraudulent  design  of  the  ven- 
dor or  mortgagor  in  order  to  render  him  a  partici- 
pator in  tbe  fraud,  other  than  the  taking  of  the 
fraudulent  conveyance  with  knowledge  or  notice 
direct  or  constructive  tbat  the  conveyance  is  a 
prohibited  one  and  is  made  with  a  fraudulent  in- 
tent-.   Kansas  Moline  Plow  Co.  v.  Sherman,  3  Okia. 

So,  a  mortgage  made  by  an  insolvent  debtor  to 
secure  $4,500  of  indebtedness  and  $1,000  advanced 
by  the  mortgagee  at  tbe  time  and  with  knowledge 
of  tbe  insolvency  of  the  debtor,  is  fraudulent  and 
void  as  to  other  creditors.  Wallis  v.  Adoue,  76  Tex. 
118  (1890). 

And  a  creditor  who  takes  a  chattel  mortgage  and 
an  assignment  of  accounts  from  his  debtor  upon 
bis  stock  of  goods,  consisting  of  his  whole  property 
worth  from  $15,000  to  $17,000,  exclusive  of  tbe  book 
accounts,  to  secure  an  indebtedness  of  from  $1,:200 
to  $2,000  and  an  advance  of  cash  of  $8,000,  knowing 
tbat  the  debtor  wasinsolventand  tbat  his  credit- 
ors were  pushing  him,  is  not  a  bona  fide  pur- 
chaser within  the  protection  of  the  statute  of 
frauds.  Hermann  v.  McKinney,  47  Fed.  Rep.  758 
(1891). 

So,  a  deed  of  trust  given  by  a  debtor  of  all  his 
property  and  tbe  crops  he  would  raise  for  tbe  two 
following  years,  to  one  who  knew  of  bis  embar- 
rassed financial  condition.to  secure  a  note  for  $4,000 
when  he  only  owed  $19  or  $20,  and  the  grantee  ad- 
vanced $400  and  tbe  property  exclusive  of  tbe 
crops  was  worth  over  $1,900,  will  be  presumed  to 
have  been  fraudulent  with  the  participation  of  the 
mortgagee,  and  the  burden  of  proof  will  rest  upon 
him  to  explain  the  facts  and  overcome  such  pre- 
sumption.   Henry  v.  Harrell,  67  Ark.  669  (1893). 

And  a  mortgage  given  by  a  debtor  to  his  credit- 
or for  $600  where  tbe  indebtedness  to  be  secured 
was  $400  and  interest,  tbe  creditor  having  agreed 
to  advance  $100  more,  which  he  never  did,  shows  a 
participation  by  tbe  mortgagee  in  the  fraudulent 
Intent  of  tbe  mortgagor,  where  he  knew  that  the 
mortgagor  was  in  failing  circumstances  at  the  time 
be  took  the  mortgage.  Bussard  v.  Bullitt  (Iowa) 
64  N.  W.  &58  (1805). 

And  a  transaction  by  which  a  creditor,  with 
knowledge  tbat  his  debtor  must  fail  unless  be  re- 
ceived the  relief  asked  for,  lent  him  $2,000  and  took 
a  transfer  of  mortgages  for  the  payment  of  tbat 
sum,  and  also  $4,000  due  on  account  of  previous 
transactions,  is  not  vitiated  as  to  that  part  which  is 
fair  and  legal  by  tbe  incorporation  of  the  two 
claims,  but  will  stand  as  security  for  tbe  $4,000,  but 
will  be  set  aside  as  to  creditors  as  to  tbe  $2,000. 
Brown  v.  Kenner.  8  Mart.  (La.)  270  (1814). 

So,  a  mortgage  for  a  larger  amount  than  was 
31  L.  R.  A. 


loaned  thereon,  given  with  a  view  of  covering 
future  loans,  is  not  conclusive  evidence  of  fraud, 
but  is  open  to  explanation  as  to  the  good  or  bad 
faith  of  the  parties.  Alien  v.  Fuget,  42  Kao.  672 
(1889). 

And  mortgages  given,  not  only  to  secure  an  ex- 
isting indebtedness,  but  providing  also  for  security 
for  advances  and  for  overdrafts  which  might  there- 
after be  made,  are  not  thereby  rendered  fraudu- 
lent and  void  as  to  creditors  where  tbe  mortgagor 
was  at  tbe  time  in  active  business,  although  it  may 
subsequently  turn  out  that  be  was  in  fact  unable 
to  pay  his  debts.  Sabin  v.  Columbia  River  Lumber 
&  F.  Co.  25  Or.  15  (1893). 

And  a  mortgage  obtained  by  a  creditor  from  a 
failing  debtor  to  secure  his  indebtedness  will  not 
be  deemed  to  have  been  made  for  the  purpose  of 
hindering  and  delaying  other  cre<litors  because 
given  upon  the  promise  of  the  creditor  that  be 
would  furnish  him  other  goods  to  tbe  amount  of 
$700.    Rouse  v.  Frank,  84  Ga.  623  (1890). 

So,  in  Butts  V.  Peacock.  28  Wis.  350  (1868).  the  ques- 
tion whether  a  chattel  mortgage  for  a  greater 
amount  than  was  due,  though  designed  to  secure 
future  advances,  is  void  as  against  creditors  where 
such  design  does  not  appear  on  its  face,  was  raised 
but  not  decided. 

J.  Jndtfston  of  simulated  debts, 

A  conveyance  ooiiusively  made  between  a  debt, 
or  and  a  creditor,  professedly  to  secure  an  in- 
debtedness which  did  not  exist,  is  void  as  to  other 
creditors,  though  it  covers  and  includes  a  real  in- 
debtedness less  than  that  named  in  the  conveyance. 
Cordes  v.  Straszer,  8  Mo.  App.  61  (1879). 

And  unless  a  deed  of  trust  made  by  a  debtor  to 
his  creditor  is  a  sham  which  was  nevet  intended  to 
be  enforced,  other  creditors  can  vacate  it  by  show- 
ing that  the  secured  debts  are  simulated.  Surget 
V.  Boyd,  57  Miss.  485  (1879). 

Thus,  a  deed  made  for  the  purpose  of  Indemnlfv- 
ing  a  security  against  a  responsibility  created  as  a 
pretense  for  making  the  deed  and  with  tbe  purpose 
to  thereby  secure  to  tbe  debtor  tbe  use  of  the  prop> 
erty,  is  fraudulent  and  void  as  against  creditors. 
Leadman  v.  Harris,  3  Dev.  L.  144  (1881). 

And  a  deed  executed  by  a  debtor  unable  to  pay 
bis  debts  to  a  grantee  who  knew  of  bis  insolvency, 
on  tbe  pretense  tbat  he  was  indebted  to  the  estate 
of  tbe  grantee's  deceased  husband,  with  the  intent 
of  reserving  tbe  property  conveyed  from  the 
grantor's  creditors,  is  fraudulent  and  void.  Wal- 
cott  v.  Almy,  6  McLean,  23  (1853). 

And  a  mortgage  purporting  to  secure  a  debt  a 
part  of  which  is  simulated  by  tbe  mortgagor  with 
intent  to  prevent  a  levy  on  tbe  property  of  bis 
creditors  and  accepted  by  tbe  mortgagee  with 
knowledge  of  such  intent,  is  fraudulent  and  void 
as  against  such  creditors.  Hall  v.  Heydon,  41  Ala. 
252  (1867). 

So,  proof  tbat  a  part  of  the  consideration  for  a 
transfer  was  made  up  of  a  false  and  pretended  debt 
for  board  and  washing  which  was  wholly  fictitious, 
and  which  the  parties  to  the  transaction  falsely 
concocted  to  make  up  a  full  and  fair  consideration 
therefor,  is  sufficient  to  establish  a  fraudulent  in- 
tent on  tbe  part  of  the  grantee  which  will  InvaU- 
date  the  conveyance.  Baldwin  v.  Short,  126  N.  Y. 
553  (1891). 

And  the  surrender  by  a  father  of  a  bond  and 
mortgage  against  his  son  for  cancelation  for  ac- 
counts claimed  by  the  son  against  tbe  father,  the* 
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it  purported  to  be  a  bill  of  sale  on  its  face." 
The  plaintiffs  excepted  to  the  giving  of 

each  of  said  instructions. 
There  were  a  verdict  and  a  judgment  for 

the  defendants.     The  plaintiffs  filed  a  motion 

for  a  new  trial,  took  a  bill  of  exceptions,  and 

appealed  to  this  court. 


Messrs.  GeorM  W.  Murphy  and  Rose, 
Hemingpfray,  &  Rose,  for  appellants: 

When  property  is  turned  over  at  a  reason- 
able price  in  payment  of  a  just  debt,  fraud 
cannot  be  predicated  of  the  transaction  no  mat- 
ter what  the  motives  of  the  parties  may  be. 

Comnhoven  v.  Hart,  21  Pa.  495,  60  Am.  Dec. 


grreater  portion  of  which,  if  existing  at  all,  were 
prior  to  the  execution  of  the  claim,  is  fraudulent 
as  affalDst  the  father's  creditors.  First  Nat.  Bank 
V.  Cummins,  38  K.  J.  Eq.  191  (1884). 

And  the  purchase  of  lands  for  which  a  deed  is 
taken  in  the  name  of  the  grantee's  infant  daugh- 
ter, who  has  no  means  to  pay  any  part  of  the  pur- 
chase money,  after  which  the  grantee  gets  his 
daughter  to  unite  with  bim  in  a  deed  to  a  third 
person  for  a  simulated  consideration,  who  takes 
with  t  uil  knowledge  of  all  the  circumstances  and  in 
aid  of  his  design  to  defraud  creditors,  establishes  a 
bold  case  of  fraud.  Biddinger  v.  Wiland,  67  Md. 
359  (1887). 

And  a  conveyance  by  a  husband  directly  to  his 
wife  in  consideration  of  a  valid  debt  due  her  is 
fraudulent  and  void  as  to  existing  creditors  of  the 
husband  where  the  consideration  was  much  less 
than  the  value  of  the  property  and  in  order  to 
bring  it  up  to  the  required  amount  they  added  to 
said  valid  debt  other  mdebtedness  of  the  husband 
to  the  wife,  having  no  existence  in  fact,  and  where 
the  wife  participated  in  the  attempt  to  sustain  the 
conveyance  it  will  not  be  permitted  to  stand  as 
security  for  the  valid  portion  of  the  consideration. 
Webb  V.  Ingham.  29  W.  Va.  389  (1887). 

So,  in  Eureka  Iron  &  S.  Works  v.  Bresnahan,  66 
Mich.  489  (1887),  a  fictitious  debt  included  in  a  mort- 
gage intended  as  a  mere  cover  was  spoken  of  and 
treated  as  rendering  the  transaction  fraudulent  as 
against  creditors. 

But  a  transfer  in  payment  of  a  valid  and  subsist- 
ing debt  cannot  be  revoked  on  the  charge  of  sim- 
ulation where  It  was  really  intended  to  pass  title  to 
the  property  and  the  creditor  acknowledged  full 
payment.  Pocbelu  v.Catounet,  40  La.  Ann.  327 
(1888). 

And  including  in  a  mortgage  a  debt  to  become  due 
from  the  mortgagor  at  a  future  day  does  not  ren- 
der the  mortgage  fraudulent.  Carpenter  v.  Muren, 
42  Barb.  300  (1864). 

And  a  mortgage  given  by  a  debtor  to  a  creditor 
to  secure  a  bona  fide  debt,  which  also  provides  for 
the  satisfaction  of  a  simulated  debt  claimed  to  be 
owing  another  person  after  the  satisfaction  of  the 
first,  is  not  void  as  to  the  origioaU  genuine  cred- 
itor where  he  did  not  participate  in  the  fraud  of 
the  mortgagor.  Anderson  v.  Hooks,  9  Ala.  704 
(1846). 

And  a  conveyance  by  insolvents  to  their  mother 
is  not  rendered  fraudulent  as  to  the  former's  cred- 
itors because  the  consideration  In  the  deed  includes 
some  money  expended  for  property  belonging  to 
the  mother  where  the  bona  fide  indebtedness  from 
the  insolvents  without  such  land  is  more  than  the 
value  of  the  property  conveyed.  Troy  Fertilizer 
Co.  V.  Norman  (Ala.)  18  So.  201  (1895). 

So,  a, bill  of  sale  taken  by  a  creditor  from  a  fail- 
ing debtor,  of  articles  of  personal  property  which 
were  scattered,  with  the  agreement  that  he  was  to 
collect  the  property  and  pay  his  expenses  out  of 
the  proceeds  besides  paying  his  debt  and  dividing 
the  surplus  among  the  consenting  creditors,  en- 
tered into  in  good  faith,  is  not  a  fraudulent  con- 
veyance which  will  be  set  aside  on  application  of 
other  creditors.    Ewing  v.  Runkle,  20  TIL  448  (1858). 

Whether  the  consideration  of  the  assignment  be 
real  or  fictitious,  and  whether  there  have  been  an 
actual  delivery  and  acceptance  of  the  goods,  are 
questions  for  the  jury.  Kinnear  v.  white,  2  Kerr 
(N.B.)235. 
81  L.  K.  A. 


See  also,  as  to  conveyances  and  mortgages  in- 
cluding fictitious  debts,  in/ni,  VI.,  Participation 
by  one  of  several  beneficiaries. 

k.  Reservation  of  beneHts. 

The  mere  reservation  of  benefits  to  the  grant- 
or in  a  transfer  of  property  to  pay  or  secure 
a  debt  does  not  show  a  fraudulent  intent  partic- 
ipated in  by  the  grantee  or  mortgagee  which  will 
invalidate  the  transaction  as  against  creditors. 

Thus,  a  bill  of  sale  of  all  the  grantor's  then  exist- 
ing and  after-acquired  property  by  way  of  mort- 
gage to  secure  an  existing  debt  and  future  ad- 
vances is  not  void  under  the  statute  13  Eliz.  chap. 
5,  unless  it  is  made  as  a  mere  cloak  for  retaining  a 
benefit  to  the  grantor.  Re  Games,  L.  R.  12  Ch.  Di  v. 
314,  40  L.  T.  N.  S.  789,  27  Week.  Rep.  744  (1879). 

And  an  assignment  by  an  insolvent  debtor  of  a 
chose  in  action  to  certain  of  his  creditors  for  the 
purpose  of  securing  their  demands,  reserving  the 
surplus  to  himself,  is  not  invalid  where  there  is  no 
extrinsic  evidence  of  an  intent  to  defraud  other 
creditors.    Leitch  v.  HolUster,  4  N.  Y.  211  (1850). 

To  render  a  mortgage  void  by  reason  of  some 
benefit  resulting  to  the  mortgagor,  such  benefit 
must  have  been  given  for  the  purpose  of  hindering^ 
delaying,  or  defrauding  creditors.  Whitson  v. 
Griffls,  39  Kan.  211  (1888). 

A  creditor  may  receive  property  from  his  debtor 
for  the  purpose  of  securing  his  own  demands,  but 
if  he  goes  beyond  this  and  secures  a  benefit  to  the 
creditor,  knowing  him  to  be  insolvent  however, 
he  violates  both  the  letter  and  the  spirit  of  the 
statute,and  his  conveyance  will  be  set  aside.  Craw- 
ford V.  Kirksey,  55  Ala.  282,  28  Am.  Rep.  704  (1876). 

And  a  sale  by  a  debtor  to  a  creditor  in  payment 
of  a  debt  is  invalid  where  it  provides  for  and  se- 
cures a  secret  benefit  to  the  debtor,  the  creditor 
knowing  his  circumstances  or  being  chargeable 
with  knowledge  thereof.  Seamen  v.  Nolen.  68  Ala. 
463  (1880). 

And  the  same  rule  applies  where  a  benefit  is  se- 
cured to  the  debtor  to  the  knowledge  of  the  credit- 
or beyond  that  which  the  law  without  such  agree- 
ment would  secure  him.  McDowell  v.  Steele,  87 
Ala.  493  (1888). 

Thus,  a  reservation  in  a  mortgage  given  by  a 
debtor  to  a  creditor  in  contemplation  of  Insolvency 
of  power  to  sell  the  partner's  assets,  accounting  for 
the  proceeds,  will  create  a  presumption  of  fraud 
which  will  shift  the  burden  of  proof  to  the  creditor 
to  explain  the  transaction,  where  he  was  aware  of 
the  contemplated  insolvency.  Tickner  v.  Wiswali, 
9  Ala.  305(1846). 

And  a  conveyance  by  an  insolvent  debtor  to  a 
creditor  of  all  his  property  in  payment  of  a  debt 
which  was  less  than  one  fourth  of  the  true  value 
of  such  property  and  about  one  fourth  of  the  price 
which  a  purchaser  offered  and  stood  ready  to  give, 
raises  a  violent  presumption  of  a  secret  trust  which 
will  invalidate  the  conveyance  in  the  absence  of 
anything  to  rebut  the  presumption.  Shelton  v. 
Church,  38  Conn.  416  (1871). 

So,  a  secret  trust  wilfully  and  knowingly  created 
by  the  grantor  and  beneficiary  for  the  purpose  of 
concealing  from  the  creditors  of  the  grantor  a 
portion  of  the  debtor's  property,  and  ultimately 
depriving  them  of  any  benefit  to  be  derived  there- 
from, under  cover  of  a  conveyance  to  secure  a 
bona  fide  indebtedness,  is  a  fraud  upon  creditors 
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57;  ChrUtian  v.  Greenwood,  23  Ark.  264,  79 
Am.  Dec.  104;  GtlkersonStoss  Commission  Co. 
T.  Car?ies,  56  Ark.  417;  Gist  v.  Barrow,  42 
Ark.  525:  Bump,  Fraud.  Conv.  3d  ed.  189; 
Wait,  Fraud.  Conv.  ^  232;  Hudgins  v.  Morrow, 
47  Ark.  515;  Daniel  v.  Vaccaro,  41  Ark.  825. 
The  InducemeDts  which  may  have  led  to  the 


assigDment  are  not  to  be  inquired  into.  The 
law  deals  with  the  act  of  the  party,  and  not 
with  the  secret  springs  which  prompted  it. 

Bump,  Fraud.  Conv.  3d  ed.  357;  Wait, 
Fraud.  Conv.  §  841;  Pike  v.  Bacon,  21  Me. 
2B6.  38  Am.  Dec.  259. 

The  fraud  justifying  an  attachment  is  a  vio- 


and  Bhould  be  set  aside.  Roberts  v.  Barnes,  VJ!^  Mo. 
406  (1895). 

An(}  the  reservation  of  a  life  estate  In  such  a  con- 
veyance is  a  fraud  upon  creditors.  Berry  v.  Hass, 
1  Ohio  C.  D.  48  (1896). 

And  an  asslK-nment  by  a  debtor  with  the  inten- 
tion of  not  merely  paying  or  securiofr  a  debt  but 
of  receiving  a  security  and  benefit  to  himself  free 
from  the  claims  of  creditors,  made  to  a  creditor  to 
whom  he  owes  a  debt  considerably  less  than  the 
value  of  the  articles  assigrned,  with  the  private  un- 
derstanding tbat  he  shall  have  the  privilege  of  pay- 
ing the  debt  within  a  reasonable  time  and  of  claim- 
ing the  property,  is  fraudulent  and  void  as  against 
creditors.    Humphries  v.  Freeman,  22  Tex.  45  (1858). 

And  the  receipt  of  iroods  from  a  debtor  by  the 
agent  of  a  creditor  in  payment  of  the  claim  under 
a  secret  understanding  that  the  excess  over  the 
debts  due  to  the  grantor  of  the  proceeds  of  the 
goods  should  be  held  for  the  debtor  or  that  there 
should  t)e  a  secret  trust  for  his  benefit,  invalidates 
the  transfer  as  airainst  other  creditors,  although 
such  preferred  creditor  may  not  have  participated 
in  the  intent:  as  the  agent^s  act  in  negotiating  the 
transfer  must  oe  deemed  in  law  to  be  his.  Grcen- 
aeve  V.  Blum,  59  Tex.  124  (1883). 

So,  an  agreement  by  a  mortgagor,  made  with  in- 
tent to  defraud  creditors,  with  a  purchaser  at  a 
sale  under  the  mortgage,  not  to  reinstate  It  but  to 
hold  the  land  in  trust  for  the  mortgagor  and  per- 
mit him  to  redeem  it  whenever  his  relations  with 
his  creditors  would  allow  him  to  do  so,  is  fraudu- 
lent and  void  as  to  creditors.  Musselman  v.  Kent, 
33  Ind.  452  (1870). 

And  a  trust  deed  executed  by  a  debtor  on  his 
property  to  secure  a  creditor,  the  creditor  trans- 
ferring one  half  of  the  proi>erty  to  a  trustee  for 
the  benefit  of  the  debtor's  wife  and  children,  which 
one  half  was  secured  by  the  trust  deed,  is  tanta- 
mount to  a  reservation  by  the  debtor  himself  of  so 
much  of  his  property  for  the  use  of  his  wife  and 
children,  and  Is  fraudulent  and  void  as  against 
■other  creditors,  though  the  debtor  refused  to  se- 
cure any  part  of  the  creditor's  debt  unless  the 
creditor  would  make  such  transfer  to  his  wife  and 
children.  Kissam  v.  Edmonston,  1  Ired.  Bq.  180 
(1840). 

But  a  creditor  making  a  valid  purchase  from  his 
debtor  has  the  right  to  give  or  sell  the  goods  pur- 
chased to  the  debtor's  wife.  Bamberger,  B.  &  CJo. 
V.  Schoolfleld,  160  U.  S.  149,  40  L.  ed.  874  (1895). 

And  the  mere  fact  that  a  debtor  knows  when  he 
confesses  Judgment  to  a  bona  fide  creditor  tbat  the 
creditor  intends  to  settle  the  larger  portion  of  the 
debt  on  the  debtor's  family,  will  not  make  the  con- 
fession fraudulent  as  against  other  creditors. 
-Cureton  v.  Doby,  10  Rich.  Eq.  411,  73  Am.  Dec.  96 
(1868). 

And  a  sale  by  a  debtor  to  his  creditor  at  a  fair 
price  in  satisfaction  of  a  debt  will  not  be  held 
fraudulent  though  made  under  the  belief  that  the 
property  would  be  set  over  to  the  use  of  the  debt- 
or's family.  Young  v.  Stallings,  5  B.  Mon.  307 
(1845). 

And  such  a  conveyance,  made  pursuant  to  a  vol- 
untary proposition  by  the  creditor  that  he  would 
<5onvey  the  land  to  the  debtor's  wife,  who  was  his 
daughter,  as  a  gift  or  advancement,  is  not  fraudu- 
lent as  to  other  creditors  of  the  grantor.  Smith  v. 
Riggs,  56  Iowa,  488  (1881). 

In  Smith  V.  Riggs,  supra^  Kissam  v.  Edmonston, 
18  L,  R.  A. 


supra,  was  distinguished  on  the  ground  that  in  that 
case  the  debtor  insisted  against  the  protest  of  the 
grantor  that  one  half  of  the  amount  due  should  be 
secured  to  his  wife  and  children. 

So,  such  a  conveyance  is  valid  though  the  credi- 
tor knew  that  It  would  delay  or  defeat  his  other 
creditors,  and  though  immediately  afterwards  the 
creditor  conveyed  the  property  by  deed  of  gift  to 
his  debtor's  wife,  who  was  his  daughter.  Young  v. 
Dumas.  39  Ala.  60  (1863). 

And  a  conveyance  by  an  insolvent  to  his  fatber- 
in-Jaw,  who  knew  of  his  insolvency,  of  mortgaged 
property  in  satisfaction  of  the  mortgages  thereon, 
and  the  immediate  reconveyance  thereof  by  the 
father-in-law  to  the  vendor's  wife  as  a  gift  out  of 
sympathy  for  her,  is  not  fraudulent  an  against 
creditors.    Rusie  v.  Jameson,  62  Iowa,  52  (1883). 

And  a  deed  made  by  an  insolvent  brother  to  his 
sister  in  satisfaction  of  an  honest  debt,  without  any 
atrreement  for  reconveyance,  and  which  was  not 
induced  by  her  promise  to  reconvey.  is  valid  as 
against  creditors  of  the  brother,  thouirh  the  sister 
reconVeyed  to  a  trustee  in  trust  for  the  wife  and 
children  of  such  brother  a  few  days  afterwards, 
and  the  brother  expected  that  his  wife  and  children 
would  receive  some  donation  from  his  sister. 
McPherson  v.  McPherson,  21  S.  C.  261  (1883). 

And  a  sale  by  a  debtor  in  good  faith  ot  property 
to  a  creditor  in  payment  of  the  latter's  claim,  is  not 
fraudulent  though  there  was  an  understanding  be- 
tween the  agents  of  the  parties  that  the  property 
would  be  reconveyed  when  the  vendee  was  fully 
paid.  Cary-Halidy  Lumber  Co.  v.  Cain,  TO  Miss.  «S8 
(1S98). 

But  a  conveyance  of  real  estate,  abeoiute  in 
terms  but  made  for  the  purpose  of  securing  a  debt, 
with  an  understanding  between  the  parties  that 
the  land  is  to  be  reconveyed  upon  the  payment 
of  the  debt  and  interest,  is  fraudulent  and  void, 
not  only  against  existing  creditors  of  the  grantor, 
but  against  those  who  become  his  creditors  after 
its  execution.  Ladd  v.  Wiggin,  35  N.  H.  421, 09  Am. 
Dec.  551  (1857). 

That  a  trust  or  reservation  in  favor  of  the  debtor 
may  render  a  conveyance  by  him  to  bis  creditor  in 
payment  of  his  claim  invalid  as  against  other  credi- 
tors, is  also  recognized  in  Howell  v.  Carden,  99  Ala. 
100  (1892),  and  Edwards  v.  Dickson.  66  Tex.ei8<1886.) 

And  the  absence  of  any  such  trust  or  reservation 
is  recognized  as  an  element  of  the  validity  of  such 
a  transfer,  In  H.  B.  Clafiin  Co.  v.  Rodenberg,  101 
Ala.  213  (1893);  Heyer  Bros.  v.  Bromberg  Bros.  74 
Ala.  584  (1883);  Reynolds  v.  Weinman  (Tex.)  25  S. 
W.  38  (1894);  Traders'  Nat.  Bank  v.  Day,  7  Tex.  Civ. 
A  pp.  569  (1894);  Bullock  v.  Gk)rdon,  4  Munf.  450 
(1816). 

So,  secret  trusts  and  reservations  are  also  con- 
demned, in  Crawford  v.  Neal,  144  U.  S.  585, 36  L.  ed. 
552  (1891);  Currie  v.  Bowman.  25  Or.  304  (1804);  La 
BeUe  Wagon  Works  v.  Tidball,  69  Tex,  161  (1887): 
Homthall  v.  Schoenfeld.  79  Ala.  109  a885);  Surget 
V.  Boyd,  67  Miss.  485  (1879). 

Commissions  which  a  debtor  is  to  receive  on  a 
stock  of  goods  to  be  sold  by  him  by  aareement 
which  he  had  transferred  to  his  creditor  in  pay- 
ment of  a  debt,  and  of  which  he  was  to  retain  pos- 
session for  the  purpose  of  selling  them  for  the 
creditor,  do  not  constitute  a  reservation  of  an  In- 
terest in  the  property  which  will  render  the  trans- 
action fraudulent  as  against  creditors.  La  BeUe 
Wagon  Works  v.  Tidball,  stipra. 
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latioD  of  the  statute  of  frauds  of  13  Eliz.  chap.  I  that  the  plaintiffs  could  have  committed  a 
5,  the  statute  of  fraudulent  conveyance  which  I  wrong  by  advising  the  debtor  to  do  what  he 
has  been  re-enacted  as  tSg  8878-3375,  of  Mans- 1  had  the  right  to  do  is  a  contradiction  in  terms, 
field's  (Ark.)  Digest.  ^     Erb  y.  Cole,  81  Ark.  556. 

As  long  as  the  debtor  keeps  his  property  !     The  fraud  must  lie  in  the  transfer, 
himself  he  is  within  his  right.     And  to  say  ,     Bump,  Fraud.  Con  v.  3d  ed.  18. 


Whether  a  naortgra^ee,  who  has  taken  a  mort- 
fttme  Irom  bis  cVhro**  aa  security,  participated  with 
bim  Id  nn  intention  to  hare  the  mortgage  serve  the 
purpose  of  8€H;uiing  an  unauthorized  benefit,  or  of 
hindering,  delaying,  or  defrauding  other  creditors, 
is  a  question  of  fact  for  the  Jury.  Howeil  v.  Car- 
den,  8uura, 

I.  Taking  conveyance  fraudulent  on  its  face. 

The  acceptance  by  a  creditor  of  a  conveyance  by 
his  debtor  to  pay  or  secure  his  claim  containing 
provisions  designed  to  hinder,  delay,  or  defraud 
•creditors,  would  seem  to  amount  to  a  participation 
in  the  debtor ^s  fraud;  at  any  rate  such  is  the  case 
where  such  provisions  are  brought  to  his  notice. 

Thus,  the  acceptance  by  a  ceatui  que  trust  of  the 
provisions  of  a  deed  of  trust  which  is  clearly  fraudu- 
lent on  it  face  is  equivalent  to  notice  of  the  fraud, 
and  amounts  to  a  participation  therein.  Livesay 
V.  Beard,  22  W.  Va.  585  (1883). 

And  the  acceptance  by  an  assignee  or  trustee  of 
an  assignment  or  trust  deed,  containing  to  his 
knowled»re  on  its  face  one  or  more  falsehoods  on  a 
material  point,  calculate<l  to  deceive  and  mislead 
oreditoi-s  to  their  injury,  renders  him  chargeable 
with  notice  of  his  grantor^s  fraudulent  intent. 
Douglass  Merchandise  Co.  v.  Laird,  37  W.  Va.  687 
(1893). 

And  claiming  a  benefit  under  a  trust  deed,  fraudu- 
lent on  its  face,  by  a  person  attempted  to  be  secured 
thereby,  renders  him  a  participant  in  the  fraud, 
and  precludes  him  from  receiving  any  benetlt. 
Palmer  v.  Giles,  5  Jones,  Bq.  75  (1850). 

And  in  Klee  v.  Reitzenberger,  28  W.  Va.  749  (1884), 
it  was  held  that  in  the  absence  of  any  fraudulent 
purpose  on  the  part  of  the  vendee,  or  knowledge 
of  such  purpose  on  the  part  of  the  vendor,  his  right 
to  the  security  taken  cannot  be  affected  unless  the 
deed  i^  fraudulent  on  its  face. 

So,  a  grantee  in  a  fraudulent  conveyance  having 
notice  of  the  fraudulent  provision  therein  is  not  a 
bona  fide  purchaser,  though  bis  only  motive  was 
to  secure  payment  of  his  own  debt  which  was  Just, 
and  such  fraudulent  provisions  were  forced  upon 
him  as  the  only  means  of  obtaining  payment.  Gar- 
land V.  Hives,  4  Rand.  (Va.)  282,  15  Am.  Dec.  756 
(1826). 

And  if  a  creditor  be  privy  to  a  fraudulent  Intent 
on  the  part  of  Jiis  debtor,  and  take  a  deed  to  secure 
his  own  debt  with  provisions  to  hinder  and  delay 
other  creditors,  the  deed  will  be  void,  though  his 
motive  was  to  secure  his  own  debt  and  the 
other  provisions  were  forced  upon  him  by  the 
debtor  as  the  only  means  of  having  the  debt  secured. 
Parr  v.  Saunders  ( Va.)  U  S.  E.  979  a880):  Goshorn  v. 
Snodgrass,  17  W.  Va.  767  (1881;. 

The  taking  by  a  creditor  of  a  chattel  mortgage 
from  his  debtor  as  extra  security,  which  mortgage 
oould  not  be  sustamed  under  the  laws  of  the  state, 
however,  does  notshow  an  intent  to  defraud  which 
will  In  validate  a  subsequent  transfer  to  the  creditor, 
but  merely  shows  that  he  mistook  as  to  the  validity 
of  tt^e  extra  security.  Buford  v.  Cook,  36  Fed.  Rep. 
21  (1888). 

m.  Retention  of  possession. 

It  is  not  here  intended  to  treat  generally  the  ques- 
tions of  the  retention  of  possession  under  and  of 
provisions  therefor  in  deeds,  mortgages,  and  other 
•conveyances.  The  design  in  this  subdivision  is  to 
consider  such  retention  only  so  far  as  it  may  be 
•deemed  tu  furnish  evi(ience  of  a  fraudulent  Intent 
i)l  L.  R.  A. 


as  against  creditors  participated  in  by  thetranS" 
feree. 

The  retention  of  possession  by  a  debtor  who  has 
sold  property  to  a  creditor  In  payment  of  his  claim 
would  at  least  appear  to  be  a  badge  of  fraud  to  be 
considered  in  connection  with  other  circumstances 
in  determining  the  existence  of  a  fraudulent  intent 
participated  in  by  the  creditor. 

Thus,  a  conveyance  of  chattels  directly  from  a 
husband  to  his  wife  by  a  bill  of  sale  which  was  de- 
livered, followed  by  a  mere  constructive  delivery 
of  chattels,  the  husband  continuing  to  use  the  prop- 
erty as  his  own,  which  was  proved  for  registration 
in  the  night  about  the  time  the  husband  was  sued 
by  a  creditor,  is  not  presumed  in  law  to  be  fraudu- 
lent, but  upon  the  establishment  of  an  indebtedness 
of  the  husband  to  bis  wife  the  question  of  fraud  is 
one  for  the  Jury  to  be  submitted  with  a  caution  to 
scrutinize  the  transaction  closely  owing  to  the  re- 
lationship of  the  parties.  State.  Brown,  v.  Mitchell, 
108  N.  C.  347  (1889). 

So,  u  conveyance  by  a  debtor  who,  pending  suit 
against  bim,  bad  threatened  to  put  his  property  out 
of  bis  hands  unless  the  plaintiff  would  settle  for  a 
certain  sum,  which  she  refused,  made  to  his  brother 
for  a  balance  pretended  to  be  due  on  a  settlement 
of  their  partnership  accounts,  the  land  being  worth 
several  times  the  amount  of  such  pretended 
balance,  and  the  deed  having  been  put  on  record, 
and  verdict  found  against  him  in  said  suit,  after 
which  the  grantor  continued  to  manage  the  proper- 
ty and  receive  the  profits  as  before,— will  be  deemed 
fraudulent  and  void  as  against  the  Judgment 
creditor  in  such  suit.  Hamlin  v.  Wright,  36  Wis.  50 
(1870). 

And  a  transfer  for  a  grossly  inadequate  price  with- 
out taking  security  for  the  purpose  named,  giving 
unusual  length  of  credit  for  the  deferred  payment, 
made  in  payment  of  an  alleged  indebtedness  of  a 
father  to  a  son,  both  residing  together  as  members 
of  one  family,  the  indebtedness  and  insolvency  of 
the  grantor  being  well  known  to  the  grantee,  while 
suits  were  threatened  and  pending,  made  with 
secrecy  and  concealment,  keeping  the  deed  un- 
acknowledged and  unrecorded  for  over  a  year,  the 
grantoru«maln1ng  in  poesession  as  before  the  con- 
veyance  and  cautioning  the  Justice  who  took  the 
acknowledgment  to  keep  the  matter  private,  make 
a  prima  facie  case  of  fraud  which  will  put  upon  the 
grantee  the  burden  of  repelling  the  conclusion  that 
the  grantor  entertained  a  fraudulent  design,  fully 
known  to  and  participated  in  by  the  grantee.  Hick- 
man V.  Trout,  83  Va.  478  (1887). 

And  an  aasiirnment  by  a  trader  in  embarrassed 
circumstances  of  substantially  his  whole  property 
to  a  single  creditor  for  an  express  consideration  of 
the  release  of  a  debt  then  owing  to  the  creditor  of 
£3,271  when  in  fact  only  £1,370  was  due,  accom- 
panied by  bis  verbal  agreement  that  he  should 
undertake  the  payment  of  the  assignor's  debta,  and 
followed  by  an  agreement  by  the  assignor  to  man- 
age the  business  as  a  servant  of  the  assignee  at  a 
weekly  salary,  after  which  the  business  was  carried 
on  In  the  name  of  the  assignor  as  before,  with  noth- 
ing to  show  that  he  was  not  the  real  as  well  as  the 
apparent  owner,  is  void  as  against  a  trustee  in 
bankruptcy  as  an  act  of  l)ankruptcy,  and  as  against 
the  assignor's  creditor  under  the  statute  13  Eliz* 
chap.  5.  £;2- parte  Cbaplin,  L.  R.  26  Ch.  Div.  319,  53 
L.  J.  Ch.  N.  S.  788  (1884). 

So,  in  Hempstead  v.  Johnston,  18  Ark.  123,  66:Am. 
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And  a  conveyance  to  be  fraudulent  must  be 
calculated  to  assist  in  the  perpetration  of  a 
fraud. 

HiU  V.  Woodberry,  49  Fed.  Rep.  138,  4  U.  8. 
App.  69:  Baer  v.  Rooks,  50  Fed.  Rep.  898,  4 
U.  S.  App.  403;  Burrill,  Assignm.  g  351. 


Fraud  does  not  consist  in  noere  intention  but 
in  intention  carried  out  by  hurtful  acts. 

Wait,  Fraud.  Conv.  g  3. 

Even  if  Jones  &  Fulton  had  had  the  money 
to  pay  the  plaintiffs,  they  would  have  had  the 
i  right  to  take  the  goods  in  preference. 


Dec.  458  (1856).  the  rule  is  said  to  be  that  such  pos- 
seflsion  subeequnnt  to  the  saJe  is  prima  facie  evi- 
dence of  fraud,  and  it  has  been  held  to  be  conclu- 
sive. 

Thus,  in  Kirtland  v.  Snow,  20  Conn.  23  (1849),  it  was 
held  that  where  a  creditor  nesiects  to  take  and 
retain  possession  of  property  purchased  in  payment 
of  his  claim.  It  is  conclusive  evidence  of  a  trust 
which  will  render  the  transaction  fraudulent  and  j 
void  as  to  other  creditors.  | 

So,  tbe  fact  that  a  mortgagrorof  persona  I  property  j 
is  permitted  to  retain  possession  thereof  and  sell  ■ 
from  the  stock  in  the  usual  course  of  business  raises  I 
a  presumption  of  fraud  as  to  creditors,  and  casts  ! 
upon  the  mortjmflree  the  burden  of  proving  good  | 
faith,  but  will  not  per  se  render  the  mortgage  void 
where  it  is  not  fraudulent  on  its  face.  Sherwin  v. 
Gaghagen,  30  Neb.  238  (1894). 

And  the  retention  of  possession  of  mortgaged 
property  by  the  mortgagor  for  three  years  after 
the  date  of  the  mortgage,  the  mortgagor  being  in- 
solvent and  having  no  other  attachable  property, 
is  a  circumstance  tending  to  show  fraud,  but  is 
not  conclusive  evidence  of  it.  North  v.  Crowell, 
11  X.  H.  251  (1840). 

But  retention  of  possession  by  a  mortgagor  or 
grantor  in  a  deed  of  trust,  is  not  per  se  fraudulent. 
It  may  or  may  not  be  fraudulent  as  to  other  credit- 
ors according  to  the  circumstances  of  the  case, 
but  in  order  that  the  possession  may  be  innocent, 
the  deed  should  be  recorded  or  notice  of  it  brought 
home  to  the  party  before  he  has  dealings  with 
the  mortgagor.  Milliard  v.  Cagle,  46  Miss.  309 
(1872). 

And  the  presumption  of  fraud  arising  from  the 
absence  of  a  change  of  possession  of  mortgaged 
property  is  not  conclusive  but  may  Xte  entirely  re- 
butted by  proof  of  good  faith  and  an  absence  of 
an  intent  to  defraud.  First  Nat.  Bank  v.  Lowrey 
Bros.  36  Neb.  200  (1898). 

So,  a  mortgagee  who  establishes  his  good  faith 
and  the  absence  of  any  fraudulent  intent  need 
not  also  explain  why  there  was  not  an  immediate 
delivery  of  the  property  and  an  actual  and  con- 
tinued change  of  possession.    Ibid. 

And  the  fact  that  mortgaged  goods  were  not 
removed  from  the  store,  and  that  one  of  the  mort- 
gagors remained  in  the  store  apparently  in  charge 
or  at  least  partly  so,  and  that  one  of  the  mortgagors 
refused  to  secure  other  debts,  either  by  turning 
over  goods  or  by  executing  mortgages,  and  that 
goods  were  purchased  of  other  creditors  shortly 
before  the  execution  of  the  mortgage,  is  not  suffl- 
cient  to  overturn  a  finding  that  the  mortgage  was 
valid,  where  it  was  given  to  secure  bona  fide  debts 
and  the  intent  to  defraud  is  denied.  Grimes  v. 
Farrlngton  Bros.  19  Neb.  44  (1886). 

But  the  rule  that  possession  by  the  vendor  subse- 
quent to  a  sale  is  prima  facie  evidence  of  fraud 
does  not  apply  to  mortgages  and  deeds  of  trust 
where  the  grantor  by  the  terms  of  the  instrument 
is  permitted  to  retain  possession  of  the  property 
until  default  of  payment.  Hempstead  v.  Johnston, 
18  Ark.  123,  65  Am.  Dec.  468  (1866). 

And  the  possession  of  a  husband  and  wife  at  the 
time  of  taking  a  mortgage  from  the  wife  upon 
property  in  her  name  will  not  charge  the  mort- 
gagee with  notice  of  fraud  on  the  part  of  the  mort- 
gagor, or  affect  levies  made  upon  the  property  as 
that  of  the  husband  subsequent  to  the  conveyance 
to  the  wife.    Shorten  v.  Drake,  38  Ohio  St.  76  (1882). 

And  fraud  will  not  be  Inferred  in  a  deed  of  trust 
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unless  it  postpones  payment  for  an  unreasonable 
length  of  time  after  maturity  of  debts  secured  by 
it,  and  provides  that  the  grantor  shall  retain  pos- 
session of  the  property  until  default  of  payment 
with  a  fraudulent  intent  to  cover  up  the  property 
for  the  use  of  the  grantor.  And  a  deed  of  trust 
made  on  the  8th  of  April  to  secure  debts  then  due, 
allowing  the  debtor  until  the  1st  of  January  fol- 
lowing to  pay  such  debts,  and  [)ermitting  the  gran- 
tor to  hold  possession  of  the  property  until  default, 
will  not  be  held  to  be  fraudulent  and  void  as  to 
creditors  where  It  does  not  appear  that  the  value 
of  the  property  embraced  in  the  deed  exceeded  the 
amount  of  the  debt  secured  thereby.  Hempstead 
V.  Johnston,  tmpra. 

But  a  mortgage  taken  by  a  l)onafl'1e  creditor  who 
had  notice  of  the  insolvency  of  his  debtor,lncluding 
stock  and  provisions  then  on  hand  or  which  might 
afterwards  at  any  time  be  on  hand,  postponing  the 
law  day  nearly  six  years  and  leaving  the  possession 
in  the  meantime  in  the  mortgagors,  is  fraudulent 
and  void  as  to  other  creditors  where  the  property 
greatly  exceeds  in  value  the  amount  of  the  deed. 
Wiley  V.  Knight,  27  Ala.  338  (1855). 

And  a  mortgage  executed  by  an  Insolvent  or  fail- 
ing debtor  to  a  creditor  who  has  knowledge  t»f  his 
condition  and  whose  debt  does  not  l)ear  Interest, 
conveying  the  debtor's  entire  stock  together  with 
such  other  goods  as  he  might  from  time  to  time 
purchase,  fixing  no  law  day  but  authorizing  the 
mortgagee  to  sell  at  public  or  private  sale  on  de- 
fault, is  fraudulent  and  void  as  against  existing 
creditors.    Price  v.  Mazange,  31  Ala.  701  (1858). 

And  where  a  mortgage  was  given  to  a  sister  of  the 
mortgagor's  wife  who  Uved  in  his  family  on  the 
mortgaged  premises,  which  was  not  reci>rded  be- 
cause the  wife  did  not  Join,  but  was  surrendered  and 
a  second  executed  upon  the  commencement  of  ac- 
tion against  the  mortgagor  by  his  creditors  without 
any  adjustment  of  accounts,  the  wife  Joining, 
which  was  duly  recorded,  it  is  fraudulent  and  void 
as  against  creditors,  where  the  mortgagor  carried 
on  the  farming  business  in  part  in  his  own  name, 
and  acted  according  to  his  own  wishes,  rendering 
no  account  and  claiming  that  the  mortgage  was 
given  to  protect  his  home  from  his  other  creditors, 
though  It  was  given  to  secure  a  real  indebtedness. 
Decker  v.  Wilson  (N.  J.)  15  Atl.  816  (1888). 

And  in  Howell  v.  Garden,  99  Ala.  100  (1892  .  an  un- 
reasonable postponement  of  the  collection  of  a 
Judgment  secured  by  mortgage,  the  mortgagee 
allowing  the  mortgagor  to  retain  and  use  the  prop- 
erty in  the  meantime,  the  property  being  perish- 
able or  of  such  a  character  as  to  be  profitable  in  its 
use,  was  treated  togetjier  with  the  fact  that  the 
mortgage  covered  substantially  all  of  the  debtor's 
property  and  more  than  enough  to  afford  ample 
security  and  that  the  mortgagee  knew  of  other 
creditors,  as  suflBcient  to  invalidate  the  mortgage. 

And  an  assignment  by  a  debtor  to  a  creditor  un. 
der  which  the  debtor  was  ijermitted  to  remain  In 
possession,  considered  in  connection  with  the  tact 
that  the  instrument  was  withheld  from  record  to 
prevent  injury  to  the  debtor's  credit,  there  being 
nothing  to  show  the  change  of  ownership,  was 
held  sufllcient  to  invalidate  the  transaction  as 
against  creditors,  in  Means  v.  Dowd,  128  U.  S.  273,32 
L.ed.  429(1888). 

That  a  creditor  who  has  taken  possession  of  a  stock 
of  mortgaged  goods  under  a  mortgage  given  to 
him  by  the  debtor  permits  the  debtor  to  sell  such 
property  under  a  written  contract  as  agent,  how- 
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There  can  be  no  assignment  unless  there  is  \     An  attachment  is  but  a  preliminary  execu- 
a  conveyance  to  a  trustee  to  raise  a  fund  to  |  tion. 

pay  debts,  and  here  there  is  neither  a  trustee  i      Grubbs  v.   Ellyson,  23  Ark.  287;  Beard  v. 
nor  a  fund  to  be  raised.  |  Wilson,  52  Ark.  29U. 

Fecheimer  v.  Robertson,  53  Ark.  101;  Riqgan  \     The  statute  in  regard  to  executions  does  not 
V.  Wolj\  53  Ark.  538;  Qoodbar  v.  lA>cke,  56  Ark.  I  apply  to  it. 
315;  Costello  v.  Chamberlain,  36  Neb.  45.  1      One  who  gives  an  officer  a  bond  of  indemnity 


ever,  does  not  necefaarily  or  conclusively  show  a 
collusive  understanding  between  them.  Standard 
Implement  Co.  v.  ParJln  &  O.  Co.  51  Kan.  632  (1893). 

And  the  creditor  making  a  valid  purchase  of  his 
debtor  has  the  right  to  employ  him  as  clerk  to  as- 
sist in  winding  up  the  business.  Bamberger,  B.  & 
€o.  V.  Scbooltield,  160  U.  8. 149,  40  L.  ed.374  (1895). 

And  the  employment  by  a  creditor  of  a  debtor 
who  has  transferred  to  him  his  mill  and  re-idence 
in  payment  of  a  debt,  to  run  the  mill  at  a  fixed  com- 
mission per  month  and  use  of  the  residence,  does 
not  necessarily  render  the  transaction  fraudulent 
in  fact.  Crawford  v.  Neal,  144  U.  S.  585, 86  L. ed. 662 
(1891). 

And  the  employment  by  a  trustee  in  a  trust  deed 
under  which  he  had  taken  i>os8es8ion  absolutely, 
several  days  after  Its  execution,  of  one  of  the 
grantors  to  assist  in  the  sale  of  goods,  which  was 
not  prearranged,  and  permission  to  one  of  such 
creditors  to  use  a  buggy  and  horses  which  were 
embraced  in  the  conveyance,wi]l  not  invalidate  the 
deed  as  against  creditors.  Lewis  v.  Alexander 
<Tex.)  31  S.  W.  414  (1805). 

And  the  insertion  in  a  deed  of  trust  of  a  provision 
that  the  trusu^es  shall  employ  the  assignor  at  a 
fixed  sa  lary  to  help  to  dispose  of  the  property  con- 
veyed does  not  render  the  deed  void  upon  Its  face, 
but  is  evidence  of  a  fraudulent  intent  which  should 
be  submitted  to  the  Jury.  Frank  v,  Robinson,  96 
N.C.  28(1887). 

So,  the  use  by  a  mortgagor  of  a  growing  crop,  of 
some  of  it,  will  not  invalidate  the  mortgage  as  to 
other  property  or  authorize  an  inference  that  such 
use  was  by  virtue  of  a  secret  benefit  reserved  to 
the  mortgagor,  in  the  absence  of  anything  to  show 
that  the  mortgagees  consented  to  or  knew  of  such 
use.    Pugh  V.  Harwell  (Ala.)  18  So.  535  (1895). 

And  the  sale  thereof  by  a  mortgagor  does  not 
affect  the  validity  of  the  mortgage,  in  the  absence 
of  anything  to  show  that  the  mortgagees  had  any 
knowledge  that  the  mortgagor  proposed  to  seil  or 
was  selling  such  property.    Tbid. 

And  the  use  of  a  quantity  necessary  to  secure  the 
harvesting  of  the  crop  does  not  vitiate  the  mort- 
gage though  the  mortgagee  consented  thereto. 
Ibid. 

And  the  transfer  of  a  small  part  of  mortgaged 
property  to  a  third  person  in  payment  of  a  debt, 
with  the  consent  of  the  mortgagee,  will  not  of  itself 
render  the  mortgage  fraudulent  and  void  as  against 
creditors,  there  being  no  agreement  by  which  the 
mortgagor  was  to  sell  any  part  of  the  goods  in  the 
usual  course  of  trade.  Chicago  Lumber  Co.  v. 
Fisher.  18  Neb.  334  (1885). 

And  an  appropriation  of  moneys  by  a  mortgagor 
under  a  security  in  the  nature  of  a  mortgage  pro- 
vidmg  that  the  mortgagor  was  to  act  as  the  agent 
of  the  transferees  in  disposing  of  the  goods  and 
render  weekly  statements  of  accounts  to  his  prin- 
cipals with  remittances,  does  not  render  the  trans- 
action invalid  as  to  creditors  unless  it  is  shown 
that  such  appropriation  of  the  proceeds  was  with 
the  knowledge  or  the  consent  of  the  mortgagee 
company  or  some  member  thereof.  Havens  v. 
Exstein,  31  N.  Y.  S.  R.  43  (1890). 

But  a  mortgage  given  with  a  tacit  or  express  un- 
derstanding between  the  parties  that  the  mort- 
gagor should  be  permitted  to  deal  in  the  property 
for  his  own  benefit,  is  fraudulent  and  void  as  to 
creditors,  as  it  must  be  presumed  one  of  the  pur- 
poses, if  not  the  main  purpose,  for  giving  it,  was  to 
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cover  up  the  mortgagor's  property  and  thus  bin- 
der and  delay  his  other  creditors.  Potts  v.  Hart,  99 
N.  r.  168  (1885);  Hedman  v.  Anderson,  6  Neb.  392 
11877). 

And  an  agreement  between  a  mortgagor  and  a 
mortgagee  that  the  mortgagor  may  sell  or  dispose 
of  any  of  the  property  mortgaged  for  his  own  ben- 
efit establishes  conclusively  that  the  mortgage  was 
not  given  for  the  sole  purpose  of  securing  a  debt 
to  the  mortgagee  or  of  giving  him  any  real  interest 
in  the  property,  but  for  the  purpose  of  better  en- 
abling the  mortgagor  to  enjoy  the  benefit  thereof 
at  the  expense  of  his  creditors.  Russell  v.  Wlnne, 
37  N.  Y.  591,  97  Am.  Dec.  755  (1868). 

The  reservation  in  a  mortgage  by  the  mortgagor 
of  the  right  to  sell  the  mortgaged  property  in  the 
usual  course  of  trade  shows  conclusively  that  it 
was  intended  as  a  shield  and  protection  to  the 
mortgagor,  and  operates  as  a  fraud  on  the  rights  of 
the  creditors  of  the  mortgagor,  and  is  therefore 
void  though  the  mortgagee  bad  taken  possession 
of  the  property  through  his  agents.  Wells  v.  Lang- 
bein,  20  Fed.  Rep.  183  (1884). 

And  the  subsequent  dealing  by  a  mortgagor  with 
mortgaged  property  with  the  knowledge  and  assent 
of  the  mortgagee  is  sufiBcient  to  warrant  a  finding 
of  the  existence  of  an  arrangement  that  the  mort- 
gagee might  sell  and  dispose  of  the  property  and 
apply  the  avails  to  his  own  use.  Potts  v.  Hart, 
supra. 

And  it  has  been  repeatedly  held  that  a  mortgage 
or  a  deed  of  trust  providing  that  the  grantor  should 
be  permitted  to  remain  in  possession  of  the  prop- 
erty conveyed  and  use  the  same  and  enjoy  the 
profits  thereof  entire  and  distinct,  is  fraudulent  on 
its  face.     But  these  cases    have  been  omitted  as 
turning  upon  the  question  of  validity  of  the  instru- 
ment rather  than  upon  that  of  the  fraudulentpar- 
!  ticipation  of  the  mortgagee  or  grantee. 
I     Whether  a  mortgage  was  taken  by  a  creditor  with 
j  a  bona  fide  intent  to  protect  himself  or  with  intent 
I  to  wrong  or  defraud  others  is  a  question  for  the 
jury  where  the  evidence  tends  to  show  that  there 
was  some  qualified  and  conditional  understanding 
as  to  the  possession  of  the  mortgaged  property. 
Crawford  v.  Nolan,  70  Iowa,  97  (1886). 

And  where  a  mortgage  is  lawful  upon  its  face, 
and  proves  to  have  been  given  to  secure  a  debt 
fairly  ,and  honestly  owing  by  the  mortgagor  to 
the  mortgagee,  and  has  been  filed  according  to 
statute,  indication  of  fraud  arising  from  posses- 
sion of  the  goods  and  the  conduct  of  the  parties 
respecting  them  must  be  determined  by  the  jury. 
Gardner  v.  McEwen,  19  N.  Y.  123  (1859). 

So,  where  goods  sold  or  mortgaged  are  left  in  the 
possession  and  under  the  control  of  the  vendor  or 
mortgagor,  the  statutory  presumption  of  fraud 
arising  therefrom  may  t)e  rebutted  by  proof  of 
good  faith;  and  where  there  is  evidence  of  good 
faith,  as,  for  example,  proof  of  consideration,  the 
question  of  fraud  is  one  of  fact  for  the  jury. 
Thompson  v.  Blancbard,  4  N.  Y.  303  (1830). 

And  BO  is  the  good  faith  of  a  mortgage  taken 
by  a  father  from  his  son  on  his  stock  in  trade  for 
an  amount  which  exceeds  its  value,  leaving  the  son 
in  possession  and  permitting  him  to  sell  goods  in 
the  ordinary  course  of  business,  where  the  son  be- 
gan business  on  money  borrowed  from  bis  father 
shortly  before,  and  there  was  no  reason  to  suppose 
be  bad  made  money.  King  v.  Hubbell,  42  Mich. 
597  (1880). 
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and  thereby  induces  him  to  levy  is  a  party  to 
the  trespass.  ^ 

DatU  V.  Newkirk,  5  Denio,  94:  Knight  v. 
Nelsan,  117  Mass.  459;  Lovejoy  v.  Murray,  70 
U.  S.  3  Wall.  9, 18  L.  ed.  131;  Herring  v.  Hop- 
pock,  15  N.  Y.  413;  CaheU  v.  Hamilton-Brown 


Shoe  Co.  81  Tex.  108;  Wetzell  v.  Waters,  18  Mo. 
396;  lAsher  v.  Oetman,  30  Minn.  329:  Screvs 
V.  Watson,  48  Ala.  628;  Luebbering  v.  Ober- 
koetter,  1  Mo.  App.  393;  Lewis  v.  Johns,  34 
Cal.  629;  2  Freem.  Executions,  g  273,  p.  882; 
2  Brandt,  Suretyship,  §  490. 


n.  Failure  to  record. 

The  failure  of  a  creditor  to  record  a  convesnance 
given  dim  by  his  debtor.or  to  cause  it  to  be  recorded, 
is  not  as  an  independent  and  isolated  fact  sufficient 
eridenoe  of  a  fraudulent  intent.  First  Nat.  Bank 
V.  Jaffray,  41  Kan.  681  (1880);  Stewart  v.  Hopkins,  30 
Ohio  St.  602  (1876). 

And  the  withholding  of  a  trust  deed  from  record 
does  not  render  it  fraudulent  per  se  as  to  third  per- 
sons who  without  notice  of  it  extend  credit  »o  the 
grantor.    Day  v.  Goodbar,  09  Miss.  687  a893). 

But  it  is  a  matter  for  consideration  in  connection 
with  the  other  facts  of  the  case  in  determining  the 
question  as  to  whether  or  not  it  was  fraudulent. 
Stewart  v.  Hopkins,  and  Day  v.  Goodbar,  supra. 

In  Day  v.  Goodbar,  supra,  GiU  v.  Griffith,  2  Md. 
Ch.  270  (1848),  infra,  was  distinguished  upon  the 
ground  that  it  was  decided  under  Maryland  stat- 
utes so  widely  different  from  those  of  Mississippi 
that  it  18  Inapplicable  there. 

And  Hilliard  v.  Cagle, 46  Miss. 809 (1872),  infra,  was 
criticised  therein  and  spoken  of  as  a  case  valuable 
only  as  showing  a  state  of  facts  which  led  the  court 
to  the  conclusion  that  the  scheme  there  condemned 
was  fraudulent  as  to  subsequent  creditors. 

Thus,  the  failure  of  a  nonresident  grantee  In  an 
absolute  conveyance  Intended  as  a  mortgage,  to 
record  It,  will  not  charge  him  with  participating  in 
a  fraudulent  intent  entertained  by  the  grantor, 
where  he  did  not  know  that  registration  was  necee- 
eary.    Tryon  v.  Flournoy,  80  Ala.  321  (1885). 

And  the  neglect  of  a  creditor  holding  a  mortgage 
to  secure  Judgment  notes  to  record  the  mortgage* 
and  his  failure  to  take  prompt  measures  to  collect 
the  notes  when  due,  or  give  notice  to  others  deal- 
ing with  the  debtor  when  not  asked  to  do  so.  is  not 
evidence  of  fraud  as  against  subsequent  creditors. 
Field  V.  Rldgely,  116  lU.  424  (1886). 

So,  the  failure  of  a  creditor  to  place  a  deed  of 
trust  given  to  secure  an  indebtedness  due  him  on 
record  will  not  invalidate  the  deed  in  the  absence 
of  anything  to  show  that  it  was  withheld  from  rec- 
ord in  pursuance  of  an  agreement  or  understand- 
ing with  the  debtor.  Williams  v.  Simons,  70  Fed. 
Bep.  40(1895). 

And  the  withholding  by  a  creditor  of  a  convey- 
ance made  to  him  as  security  by  his  debtor  from 
record  with  an  honest  behef  that  his  indebtedness 
would  be  paid,  and  without  any  agreement  or  un- 
derstanding with  the  debtor,  does  not  render  the 
conveyance  fraudulent  as  to  other  creditors.  First 
Nat.  Bank  v.  Jaffray,  41  Kan.  691  (1889). 

And  the  mere  failure  or  neglect  of  a  creditor  to 
record  a  deed  given  for  its  security  in  November 
until  the  following  March  will  not  invalidate  the 
transfer  as  against  creditors,  where  there  is  noth- 
ing to  show  that  the  grantor  knew  of,  requested, 
or  desired  such  want  of  action  on  the  part  of  the 
grantee.    Burruss  v.  Trant,  88  Va.  980  (1892). 

And  an  unrecorded  mortgage,  conveying  not 
more  than  one  third  of  the  mortgagor's  property, 
which  after  several  renewals  is  at  last  recorded 
within  the  time  allowed  by  the  statute,  is  not  void 
as  against  simple  contract  creditors  whose  debts 
were  incurred  in  the  meantime,  unless  it  was  with- 
held from  record  for  the  fraudulent  purpose  of  up- 
holding the  credit  of  the  debtor,  or  otherwise  im- 
peached by  proof  of  actual  or  positive  fraud  upon 
the  part  of  the  mortgagee.  Mobile  Sav.  Bank  v. 
McDonnell,  87  Ala.  736  (1888). 

In  Mobile  Sav.  Bank  v.  McDonnell,  supra,  Blen- 
nerbassett  v.  Sherman,  105  U.  S.  100,  26  L.  ed.  1080 
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( 1883),  in/ra,  was  distinguished  upon  the  ground 
that  In  that  case  the  secured  creditor  not  only  knew 
of  the  debtor's  insolvency,  but  actively  concealed 
the  mortgage  by  purposely  withholding  it  from 
record  and  in  the  meantime  representing  the  mort- 
gaged debtor  as  having  a  large  estate  nnd  unlim- 
ited credit  for  the  fraudulent  purpose  of  giving 
him  a  fictitious  credit. 

And  Hilliard  v.  Cagle,  46  Miss.  309  (1872*.  infra,  was 
criticised  therein,  the  court  saying  that  that  case 
seems  to  have  gone  to  the  extent  of  creating  an  es- 
toppel In  favor  of  creditors  generally  without  any 
actual  fraud  being  Imputed  to  the  mortgagee  In 
withholding  his  mortgage  from  registration,  but 
that  view  Is  contrary  to  the  spirit  of  the  registra- 
tion statute  and  does  not  seem  to  t>e  based  upon 
sound  reasoning. 

So,  that  a  conveyance  from  a  hustmnd  to  his  wife 
of  all  his  property  In  payment  of  a  bona  fide  in- 
debtedness was  made  secretly  after  suit  threatened, 
and  not  recorded  until  some  time  afterwards,  and 
then  only  on  the  grantor  advising  it,  and  thai  there 
was  no  change  of  possession,  the  husband  continu- 
ing to  cultivate  and  enjoy  the  lands,  does  not  ren- 
der the  conveyance  Invalid.  Hill  v.  Bowman,  35 
Mich.  191  (1876). 

And  an  assignee  for  the  benefit  of  creditors  does 
not  acquire  a  right  by  virtue  of  the  assignment 
which  Is  superior  to  a  mortgage  which  bad  been 
left  unrecorded  but  not  by  any  collusion  between 
the  mortgagee  and  mortgagor  or  any  design  to  en- 
able the  mortgagor  to  obtain  a  fictitious  crt»dit  on 
the  faith  that  the  property  covered  by  the  mort- 
gage was  unencumbered.and  no  such  right  is  given 
to  the  assignee  by  R.  I.  Pub.  Stat.  chap.  176,  89. 
declaring  that  no  mortgage  of  personal  property 
shall  be  valid  against  any  other  i person  than  the 
parties  thereto.unless  possession  of  the  mortgaged 
property  be  delivered  and  retained  by  the  mort- 
gagee, or  unless  the  said  mortgage  be  recorded,  as 
the  assignee  simply  succeeds  to  the  rights  of  the 
mortgagor.    Wilson  v.  Esten.  14  R.  1.621  (1885). 

And  in  Magovem  v.  Richard,  27  8.  C.  272  il886>,  a 
mortgage  for  a  valuable  consideration,  not  taken 
for  the  purpose  of  hindering,  delaying,  or  defeat- 
ing creditors,  was  held  valid  though  the  mortgagor 
was  insolvent  and  the  mortgage  embraced  all  of  the 
debtor's  visible  property  and  was  withheld  from 
record  by  agreement  for  forty  days. 

But  the  failure  of  a  chattel  mortgagee  to  have  a 
mortgage  recorded  for  forty-three  days,  and  fo 
disclose  Its  existence  to  other  creditors  when  the 
financial  condition  of  the  debtor  was  being  dis- 
cussed, and  a  promise  by  him  to  the  debtor  that  he 
would  not  disclose  its  existence  to  other  creditors 
who  were  demanding  payment  or  security  for  their 
claims,  are  strong  evidence  tending  to  show  a  fraud- 
ulent Intent  to  hinder  and  delay  creditors.  Wafer 
V.  Harvey  County  Bank,  46  Kan.  507  (1881). 

And  the  failure  of  the  grantee  in  a  deed  absolute 
on  its  face  but  intended  as  a  mortgage,  expressing 
a  consideration  of  $85,000,  given  to  secure  an  in- 
debtedness of  $44,000,  to  place  it  on  record  for  more 
than  a  year  after  it  was  given,  should  be  taken 
into  consideration  In  the  light  of  surrounding 
facts,  in  determining  whether  or  not  It  was  fraud-, 
ulentas  to  the  grantee,  and  is  sufficient  to  show  an 
intent  to  enable  the  mortgagor  to  keep  up  a  credit 
to  which  he  was  not  entitled,  and  obtain  money 
from  others  whereby  a  fraud  would  be  perpetrated 
upon  them.  Dobson  v.  Snider,  70  Fed.  Rep.  10- 
(1895). 
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Mes^s,  E.  W.  Rector,  C.  V.  Teagrue,  |     Courts  necessarily  allow  great  latitude  in 
and  Wood  &  Henderson,  for  appellees:       |  admitting  evidence  where  fraud  is  the  issue. 

The  sale  to  appellants  by  Jones  &  Fulton  |  Fraud  may  be  inferrwi  from  the  circumstances 
was  made  with  intent  to  cheat,  hinder,  or  de- 1  proved  in  the  particular  case, 
lay  the  creditors  of  J^es  &  Fulton,  and  is  i     Bigelow,  Fr.  p.  146;  Dyer  v.  Taylor,  60  Ark. 
therefore  void.  I  319;  Bea  v.  Missouri,  84  U.  S.  17  Wall.  532, 


And  a  party  cannot  be  permitted  to  take  a  bill  of  [ 
sale  or  mortsratre  of  chattels  for  his  own  security,  J 
leaving  the  mortgagor  in  poeaeselon  and  osteDsibly 
the  OM'ner,  and  at  his  request  keep  the  public  from 
a  knowledge  of  its  existence,  withholding  it  from 
record  for  an  indefinite  period,  renewing  it  peri- 
odically, and  then  place  the  last  renewal  on  record 
to  the  prejudice  of  others  whom  the  possession  and 
ostensible  ownership  of  the  mortgaged  property 
by  the  mortgagor  had  induced  to  confide  in  him. 
Gill  V.  Griffltii,  2  Md.  Ch.  270  (1848). 

And  a  deed  absolute  on  its  face,  duly  acknowl- 
edged and  recorded,  reciting  a  consideration  of 
$2,000  in  cash  paid,  wliich  was  really  a  security  for 
a  past  indebtedness  of  $400,  and  future  advances  in 
all  to  the  amount  of  $2,000.  the  grantee  gi\ing  at 
the  same  time  to  the  grantor  his  obligation  to  re- 
oonvey  the  land  Upon  the  payment  of  the  amount, 
with  the  understanding  that  the  obligation  to  re- 
convey  was  not  to  be  recorded  or  made  known  for 
the  purpose  of  preventing  injury  to  the  credit  of 
the  grantor  and  to  prevent  his  property  from  being 
attached,  is  fraudulent  and  void  as  to  cfeditors. 
Farguson  v.  Johnston,  aj  Fed.  Rep.  134  (1888). 

So,  delay  by  a  mortgagee  in  filing  a  chattel  mort- 
gage at  the  request  of  the  mortgagor  and  to  pre- 
vent  injury  to  his  credit  has  been  held  to  estop 
him  from  asserting  such  mortgage  as  against  cred- 
itors who  gave  credit  to  the  mortgagor  after  Its 
execution  upon  the  faith  that  his  property  was  un- 
encumbered, though  the  mortgagee  had  no  actual 
intent  to  defraud.  Standard  Paper  Co.  v.  Guen- 
ther,  67  Wis.  101  (1886);  Sanger  v.  Guenther,  73  Wis. 
366  (1889). 

And  an  agreement  between  a  grantor  in  a  trust 
deed  and  the  beneficiary  that  the  deed  is  not  to  be 
recorded  as  provided  by  law  so  that  it  may  not  af- 
fect the  financial  standing  of  the  grantor,  is  ex- 
press evidence  of  a  fraudulent  intent,  and  this,  in 
oonnection  with  representations  that  the  credit  of 
the  grantor  is  good,  when  the  parties  must  have 
known  that  it  was  doubtful,  whereby  the  grantor 
is  enabled  to  obtain  large  credit,  is  conclusive. 
Stocl^-Grower's  Bank  v.  Newton,  13  Colo.  243  (1889). 

And  a  mortgage  executed  by  an  insolvent  mort- 
gagor, covering  bis  entire  estate,  to  a  creditor,  who 
knows  of  his  insolvency  and  who  conceals  the 
mortgage  and  withholds  it  from  record  for  the  pur- 
pose of  giving  the  mortgagor  a  fictitious  credit, 
and  represents  him  as  havintr  a  large  estate  and  un- 
limited credit,  by  means  of  which  he  is  enabled  to 
contract  other  debts  which  he  cannot  pay,  is  fraud- 
ulent and  void  as  to  creditors.  Blennerhassett  v. 
Sherman,  106  U.  S.  100,  28  L.  ed.  lOHO  (1882). 

And  such  a  mortgage  intended  to  prefer  a  cred- 
itor who  has  reasonable  cause  to  believe  the  mort- 
gagor to  be  insolvent  and  knows  it  to  be  made  in 
fraud  of  the  provisions  of  the  bankruptcy  act, 
and  who  for  the  purpose  of  evading  that  act  con- 
ceals and  withholds  the  mortgage  from  record  for 
several  months,  is  void  under  the  bankruptcy  act, 
though  executed  more  than  two  months  before 
the  filing  of  a  petition  in  tmnkruptcy  against  the 
mortgagor.    Ihid. 

So,  the  withholding  of  mortgages  from  record 
pursuant  to  an  agreement  between  the  parties  for 
the  purpose  of  maintaining  the  credit  of  the  mort- 
iragor  renders  the  transaction  fraudulent  as  to 
other  creditors,  under  Iowa  Code,  fi  1923,  mak- 
ing a  sale  or  mortgaging  of  personal  property  of 
which  the  vendor  or  mortgagee  retains  pot^seesion 
invalid  as  to  creditors  unices  recorded.  Goll  &  F. 
81  L.  R  A. 


Co.  V.  Miller,  87  Iowa,  426  (1893);  Falker  v.  Linehan, 
88  Iowa,  641  (1803);  Ltddle  v.  Allen,  90  Iowa,  738 
(1894). 

And  deeds  of  trust  which  by  agreement  between 
the  mortgagor  and  mortgagee  were  to  be  withheld 
from  record  so  that  the  mortgagor's  credit  should 
not  be  impaired  by  reason  of  their  record,the  mort- 
gagor to  notify  the  mortgagee  in  case  of  danger  of 
insolvency  or  loss  to  have  the  deeds  recorded,  will 
be  postponed  or  set  aside  by  a  court  of  equity  as 
fraudulent  as  against  creditors.  Central  Nat.  Bank 
v.  Doran,  109  Mo.  40  a892). 

And  the  same  rule  was  applied  to  an  absolute 
deed  given  as  security,  which  was  withheld  from 
record  for  three  years,  in  State  Sav.  Bank  v.  Buck, 
123  Mo.  141  (189i). 

And  a  mortgage  thus  made  will  not  be  allowed 
to  prevail  against  a  conveyance  to  trustees  for  the 
benefit  of  creditors  generally.  Hildeburn  v. 
Brown,  17  B.  Mon.  779(1856). 

So,  a  deed  of  trust  made  by  a  merchant  largely 
indebted  to  his  commission  merchants,,  conveying 
all  of  his  property  for  the  security  of  such  indebt- 
edness and  for  any  future  indebtedness  incurred, 
under  the  provisions  of  which  he  was  to  continue 
in  possession  and  conduct  the  business  as  be- 
fore, receiving  advances  and  sending  cotton  to  his 
factors  in  order  to  prevent  Injury  to  their  credit, 
which  was  withheld  from  record  pursuant  to  an 
agreement  by  the  parties,  is  fraudulent  and  void  as 
to  subsequent  creditors.  Hilliard  v.  Cagle,  46  Miss. 
300  (1872). 

And  that  the  parties  kept  an  assignment  secret  and 
from  record  until  a  creditor  was  about  to  procure 
judgment,  when  it  was  recorded,  and  that  the  in- 
solvent assignor  was  permitted  for  several  months 
to  continue  in  possession  and  control  of  the  goods 
and  to  deal  with  them  as  his  own,  together  with  the 
fact  that  no  change  was  made  in  the  manner  of 
conducting  the  busmess,  and  no  sign  was  put  up 
indicating  any  change  of  ownership.the  same  books 
having  been  kept  by  the  same  bookkeeper  and  en- 
tries made  in  the  same  manner  as  before  the 
assignment,  and  the  employment  of  the  assignor 
by  the  assignee  to  conduct  the  business,  sufficiently 
shows  that  the  assignment  was  made  to  hinder  and 
delay  creditors.  Means  v.  Dowd,  128  U.  S.  273,  32 
L.ed.  429  (1888).    • 

Withholding  a  mortgage  from  record  pursuant 
to  an  agreement  with  the  mortgagor,  however,  is 
not  of  itself  sufficient  to  justify  a  holding  as  matter 
of  law  that  such  mortgage  is  fraudulent  and  void 
as  to  creditors,  but  is  a  badge  of  fraud  to  be  consid- 
ered with  all  the  other  facts  and  circumstances 
attending  the  transaction.  Hutchinson  v.  First 
Nat.  Bank,  1331  nd.  271  (1892);  Folsom  v.  Clemence, 
111  Mass.  273  (1873). 

And  it  is  not  invalidated  thereby  when  such 
agreement  to  withhold  was  not  made  to  deceive  but 
in  good  faith,  and  credit  was  not  given  on  the 
strength  of  the  apparent  title  thereby  shown.  Ban- 
ner V.  Robinson  (Tex.)  84  8.  W.  855  (1896). 

And  a  mortgage  is  not  rendered  invalid  as  to 
creditors  on  the  ground  of  the  participation  of  the 
mortgagee  in  the  fraudulent  Intent  of  the  mort- 
gagor because  the  mortgagee  refrained  at  the  re- 
quest of  the  mortgagor  from  placing  it  on  record 
until  after  the  mortgagor  had  become  indebted  to 
another  person,  such  other  Indebtedness  not  being 
in  the  mind  of  either  at  the  time  of  making  the 
mortgage,and  the  mortgagee  having  no  knowledge 
or  suspicion  of  the  mortgagor's  insolvency.    Flem- 
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21  L.  ed.  707;  Spaiks  v.  Mack,  81  Ark.  666; 
Burch  V.  Smith,  15  Tex.  219.  65  Am.  Dec.  154. 

The  creditor  who  buys  property  for  the  pur- 
pose of  collecting  his  claim  must  act  with  good 
faith  in  the  matter  and  must  not  take  more  of 
his  debtor's  property  than  is  necessary  to  pay 
his  claim  at  a  fair  price. 

Christian  v.  Greenwood,  23  Ark.  258,  79  Am. 


Dec.  104;  Wood  v.  Keith,  60  Ark.  431;  Sparki 
V.  Mack,  supra;  Ttoyne's  Case,  3  Coke,  81*: 
Pritcheit  v.  Polb)ck,  82  Ala.  169;  Garden  t. 
Lane,  48  Ark.  219. 

The  creditors  of  Joges  &  Fulton,  who  were 
getting  small  pittances  on  their  claims  would 
be  dissatisfied,  and  some  of  them  would  refuse 
to  ratify  the  agreement.     Hence  the  parties  to 


injrton  Nat.  Bank  v.  Jones.  60  N.  J.  Eq.  244 
(1892). 

In  Flemington  Nat.  Bank  v.  Jones,  inipra,  Blen- 
nerhassett  v.  Sherman,  105  U.  8. 100,  26  L.  ed.  1080 
(1882),  was  distinguished  upon  the  ground  that  In 
that  case  the  mortgagor  was  hopelessly  insolvent 
to  the  knowledge  of  the  mortgagee,  who  kept  the 
mortgage  from  record  to  enable  the  mortgagor  to 
postpone  open  bankruptcy  long  enough  to  give 
the  mortgage  sufficient  age  to  have  preference  un- 
der the  bankruptcy  law,  representing  in  the  mean- 
time that  the  mortgagor  was  solvent,  and  actively 
aiding  in  bolstering  his  credit. 

And  Central  Nat.  Bank  v.  Doran,  109  Mo.  40  (1892), 
was  distinguished  therein  upon  the  ground  that 
the  mortgagor  in  that  case  was  engaged  in  a  haz- 
ardous business  and  the  mortgagee  withheld  the 
mortgage  from  record  for  the  express  purpose  of 
giving  the  mortgagor  a  credit  to  which  he  was  not 
entitled,  and  enable  him  to  use  it  in  making  pur- 
chases on  credit. 

And  Standard  Paper  Co.  v.  Guenther.  67  Wis.  101 
(1886),  was  distinguished  therein  upon  the  ground 
that  in  that  case  the  business  was  hazardous  and 
the  desperate  condition  of  the  mortgagor  was 
known  to  the  mortgagee,  and  the  subsequent  cred- 
itor relied  upon  the  unencumbered  condition  of 
the  debtor's  property. 

And  Folsora  v.  Clemence,  »Uj)ra,  and  Stewart  v. 
Hopkins,  »)  Ohio  St.  502  (1876»,  infra,  XI.,  were  dis- 
tinguished therein  upon  the  ground  that  the  mort- 
gagors were  engaged  in  a  hazardous  business  in 
which  credit  was  needed,  and  in  which  creditors 
were  likely  to  gi%'e  credit  on  the  strength  of  a  large 
stock  of  goods  not  encumbered  by  any  Judgment 
or  mortgage. 

And  Hilliard  v.  Casrle,46  Miss.  809  (1872),  was  dis- 
tinguished therein  upon  the  ground  that  in  that 
case  the  mortgage  was  kept  from  the  record  in 
order  to  enable  the  mortgagor  to  continue  in  busi- 
ness and  to  buy  more  cotton  on  credit. 

And  Hildeburn  v.  Brown,  17  B.  Mon.  779  (1856), 
was  distinguished  therein  upon  the  ground  that  it 
was  decided  under  a  statute  making  unrecorded 
conveyances  void  as  against  creditors. 

o.  Other  circumstnuces  and   cmidltumi*  tending  to 
ahoic  participation. 

The  circumstances  and  conditions  which  tend  to 
show  participation  are  necessarily  as  various  and 
varied  as  the  facts  which  gave  rise  to  the  numerous 
cases  on  the  subject.  Such  circumstances  and  con- 
ditions, however,  have  necessarily  been  made  to 
appc^ar  in  the  previous  subdivisions  of  this  note 
so  far  as  they  fall  within  the  classification  there 
adopted,  and  it  is  the  intent  of  this  subdivision  to 
consider  only  such  matters  tending  to  show,  or 
which  have  been  asserted  as  tending  to  show,  par- 
ticipation as  do  not  fall  within  that  classification, 
and  do  not  seem  roadilysuscoptibleof  classification. 

A  transfer  by  a  debtor  to  a  creditor  will  not  be 
conclusively  deemed  fraudulent  in  character  be- 
cause it  covers  substantially  all  of  the  debt- 
or's property.  Remington  Paper  Co.  v.  O'Dough- 
erty,  38  Hun,  79  (1885):  Bishop  v.  Stebblns,  41  Hun, 
248  (1886). 

And  an  intent  on  the  part  of  a  grantee  todefraud 
or  to  concur  in  or  to  aid  In  carrying  out  or  consum- 
mating a  fraud  on  the  part  of  a  grantor,  cannot  be 
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Inferred  from  the  fact  that  they  received  transfers 
of  all  the  property  of  the  grantor  and  must  have 
known  that  his  other  creditors  could  not  be  paid. 
Auburn  Exch.  Bank  v.  Kitch,  48  Barb.  344  (1867;. 

It  is  a  mere  circumstance  to  be  weighed  among 
others  in  determining  the  intent  and  purpose  of  the 
party.    Bishop  v.  Stebblns,  ntpra. 

But  a  sale  of  ail  the  proT>erty  of  an  insolvent 
debtor  upon  a  long  and  unusual  credit  with  intent 
to  hinder  and  delay  creditors,  known  to  the  pur- 
chaser, who  aided  in  its  accomplishment,  is  invalid 
though  he  Intended  finally  to  pay  bis  entire  indebt- 
edness.   Roberts  v.  Radcliff,  35  Kan.  502  (1886). 

And  a  mortgage  made  by  a  father  to  his  two  sons 
in  the  night-time  under  suspicious  circumstances, 
he  at  the  same  time  transferring  all  of  his  lands  and 
personal  property  to  them,  furnishes  proper  e>i- 
dence  on  the  question  of  fraud,  but  does  not  raise 
a  conclusive  legal  Inference  thereof.  Herkelrath 
V.  Stookey,  63  111.  486  (1872). 

So,  proof  of  suspicious  circumstances,  such  as 
great  haste,  consummating  the  sale  by  night,  etc 
does  not  necessarily  show  fraud,  but  may  be  ex- 
plained away  by  evidence  that  the  vendor  owe<i 
the  purchaser  an  honest  debt,  and  that  the  agreed 
price  was  not  greatly  less  than  the  value  of  the 
goods,  and  that  no  benefits  were  reserved.  Hodges 
V.  Coleman.  76  Ala.  103  (1884). 

But  the  fact  that  a  sale  to  a  creditor  In  payment 
of  his  debt  was  made  after  business  hours  and 
without  a  written  inventory  does  not  necessarily 
imply  bad  faith  or  a  design  to  defeat  or  defraud 
creditors.    Davis  v.  McCarthy,  68  Kan.  116  (1893i. 

And  fraud  in  fact  in  a  deed  of  trust  of  a  stock  of 
goods  given  to  secure  certain  creditors  is  not  es- 
tablished by  proof  that  other  creditors  were  urg- 
ing their  claims  and  watching  the  mortgagor'^ 
movements,  and  that  it  was  made  hurriedly  in  the 
night  and  registered  at  an  unusual  hour,  and  that 
the  grantor's  wife  and  clerk  without  bis  knowl- 
edge took  some  of  the  goods  out  of  the  stor^  after 
the  deed  was  executed,  iieeves  v.  John,  95  Tenn. 
4  (1895). 

Neither  is  participation  by  a  creditor  who  pur- 
chases goods  from  an  embarrassed  debtor  to  pay  a 
bona  fide  debt,  in  the  fraudulent  intent  of  the 
debtor,  shown  by  proof  that  the  debtor  had  other 
assets  out  of  which  he  could  have  paid  the  creditor, 
and  that  the  creditor  knew  it.  Woo<l  v.  Keith,  80 
Ark.  425(1895). 

And  a  statement  by  a  creditor  who  takes  prop- 
erty from  his  debtor,that  he  did  it  to  secure  himself, 
is  not  sufficient  to  establish  a  fraudulent  Intent 
upon  his  part.  Bank  of  Commerce  v.  Schlotfeldt, 
40  Neb.  212  (1894). 

But  a  mortgage  Is  clearly  void  as  against  cred- 
itors of  the  mortgagor  for  fraud  in  fact  where  it 
is  proved  that  both  mortgagor  and  mortgagee  had 
declared  that  It  was  made  to  protect  the  mortga- 
gor's property  against  a  debt  due  to  the  United 
States  and  against  other  debts.  Farmers'  Bank  v. 
Douglass,  11  Smedes  &  M.  469  (1848). 

So,  a  mortgage  is  not  affected  by  statements 
made  In  good  faith  by  the  mortgagee  to  creditors 
of  the  mortgagor  that  the  latter  Is  doing  a  good 
business  and  will  be  able  to  meet  his  obligations, 
although  the  statements  prove  to  be  untrue,  where 
there  is  nothing  to  show  that  they  were  not  made 
in  good  faith,  as  they  are  mere  opinions.  Chafey 
V.  Mathews,  104  Mich.  108,  27  L.  It.  A.  568  (1805). 
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said  bill  of  sale,  anticipatiDg  that  that  would 
occur,  secretly  provided  for  such  contingency, 
and  in  so  doing  they  comnoitted  a  fraud  upon 
the  creditors  of  Jones  &  Fulton. 

Spttrlcft  V.  Mack,  81  Ark.  670;  Burrill,  As- 
sign m,  5lh  ed.  p.  255;  Lukins  v.  Aird,  73  U. 
S.  6  Wall.  78.  18  L.  ed.  750. 

If  the  firm  is  insolvent  at  the  time  a  transfer 


of  the  firm  property  to  make  such  payment  is 
made,  it  is  fraudulent  and  void  as  to  existing 
creditors  of  the  firm. 

Ooodbar  v.  Cary,  16  Fed.  Rep.  816;  Rogers 
V.  Batchelor.  87  U.  S.  12  Pet.  231,  9  L.  ed. 
1033;  Roop  v.  Herron,  15  Neb.  73;  Priteheit  v. 
Pollock,  supra;  Wilson  v.  Robertson,  21  N.  Y. 
587;  Me?iagh  v.  Whitwell,  52  N.  Y.  146,  11  Am. 


And  the  mere  false  statement  of  the  flnancial 
standing  of  a  business  firm  by  the  president  of  a 
bank  of  ttie  stime  community,  to  a  party  about  to 
sell  groods  to  it,  does  not  show  that  there  was  at  the 
time  no  honest  indebtedness  existing  in  favor  of 
the  hank  against  the  business  firm,  or  impeach  the 
integrity  of  a  subsequent  conveyance  by  such  firm 
to  secure  the  bank.  Stokes  v.  Bums  (Mo.)  33  S.  W. 
Am  (18951. 

And  the  sending  out  by  creditors  to  their  col- 
lecting agents  and  attorneys  a  circular  letter  con- 
taining a  memorandum  stating  that  a  debtor  owed 
them  $51.46,  which  simply  included  the  amount  then 
due  on  oi)en  account  but  did  not  include  two  prom- 
issory notes  tor  the  sum  of  over  $1,900,  is  not  suffi- 
cient to  impeach  the  bona  fides  of  a  sale  by  the 
debtor  to  such  creditor  of  his  stock  of  goods  for 
$2,0(X)  which  was  credited  to  his  indebtedness. 
Williams  v.  i^imons,  70  Fed.  Rep.  40  (1895). 

So,  a  statement  by  a  creditor  to  a  failing  debtor, 
that  he  could  be  closed  up  if  he  did  not  give  him  a 
mortgage  UT»on  all  of  his  property,  is  not  sufficient 
to  show  that  the  mortgage  given  pursuant  to  such 
statement  was  made  to  hinder  and  delay  other 
creditoi-s.    House  v.  Frank,  84  Ga.  623  (1890). 

And  a  request  by  a  banker  who  advances 
money  to  a  customer  for  a  chattel  mort^arage,  as 
collateral,  raises  no  inference  of  fraud  which  will 
invalidate  a  subsequent  transfer  of  his  property 
by  the  customer  to  the  bank  where  his  business 
was  carried  on  in  a  careless  and  extravagant  way, 
and  the  banker  might  well  have  anticipated  the 
difficulties  and  embarrassments  which  subsequently 
befell  him.    Buford  v.  Cook,  36  Fed.  Kep.  21  (1888). 

And  a  sale  by  a  debtor  to  a  creditor  will  not  be 
set  aside  as  fraudulent  as  against  other  creditors, 
where  the  careless  and  extravagant  way  in  which 
the  debtor  carried  on  his  business  sufficiently  ex- 
plains most  of  the  suspicious  circumstances.  Ibid. 

Nor  will  a  conveyance  by  a  debtor  in  failing  cir- 
cumstances of  his  property  m  trust  to  secure  cer- 
tain of  his  creditors,  which  is  void,  affect  the  valid- 
ity of  a  subsequent  sale  to  such  creditors,  made  in 
good  faith  to  pay  an  actual  debt.  Stewart  v.  Dun- 
ham, 115  IT.  S.  61,  29  L.  ed.  329  (1885). 

And  a  conveyance  by  an  insalvent  debtor  in  part 
payment  or  satisfaction  of  a  prior  indebtedness  is 
not  Invalidated  by  a  subsequent  independent  trans- 
action on  the  same  day  whereby  the  debtor  sells 
merchandise  to  satisfy  the  rest  of  the  debt  to  the 
same  vendee  paying  a  small  sum  to  the  debtor  to 
balance  the  account.  Buford  v.  Shanqon,  95  Ala. 
205(1^91). 

And  where  a  sale  by  a  debtor  to  a  creditor  is 
valid,  the  making  of  a  general  assignment  by  the 
debtor  on  the  same  day  will  not  render  it  illegal. 
Bamberger.  B.  &  Co.  v.  Schoolfleld,  160  U.  S.  149, 40 
L.ed.  374(1895). 

But  the  fraudulent  pun>oee  of  an  insolvent 
debtor  In  secreting  a  part  of  his  estate  and  execut- 
ing a  deed  of  trust  upon  his  stock  in  trade  to  a 
bank,  will  be  imputed  to  a  second  conveyance 
made  at  the  same  time  to  secure  other  creditors, 
where  it  is  part  and  parcel  of  the  entire  transac- 
tion of  which  the  primary  purpose  was  to  give 
priority  to  the  bank,  and  there  is  no  purpose  that 
the  creditors  named  In  the  second  conveyance  shall 
receive  payment  upon  the  debts  thereby  secured, 
and  the  prior  deed  if  upheld  would  absorb  the 
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whole  estate.    Brister  v.  Moore  (Miss.)  16  So.  596 
(1895). 

And  a  mortgagee  who  takes  a  mortgage  from  a 
debtor  who  had  previously  conveyed  the  same 
property  in  trust  for  creditors,  which  conveyance 
was  fraudulent,  cannot  claim  as  an  honest  pur- 
chaser for  a  valuable  consideration  where  he  was 
aware  of  such  previous  conveyance,  and  tboufrh  a 
Judgment  creditor,  he  cannot  take  such  convey- 
ance where  he  had  not  taken  out  execution  on  his 
Judgments  and  levied  on  tbe  land  fraudulently 
conveyed.    Fox  v.  Willis,  1  Mich.  321  (1853). 

Nor  does  the  fact  that  a  mortgage  held  by  a  cred- 
itor against  a  failing  debtor  happens  to  be  dated 
on  Sunday,  show  that  it  was  antedated  for  some 
fraudulent  purpose  as  against  creditors.  Leake 
V.  Anderson,  43  S.  C.  448  (1896). 

And  an  intent  manifested  by  a  father  to  defraud 
his  creditor  does  not  warrant  the  assumption  that 
he  furnished  bis  son  with  the  money  with  which  he' 
purchased  a  quantity  of  his  father's  property  which 
wassold  under  execution,— especially  where  it  ap- 
pears that  the  son  had  or  might  have  had  independ- 
ent means.  Abney  v.  Kingsland,  10  Ala.  356, 44  Am. 
Dec.  491  (1846). 

So,  the  voluntary  execution  of  a  chattel  mort- 
gage by  a  debtor  to  his  creditor,  which  he  sends  to 
the  registry  of  deeds  for  filing  without  tbe  credit- 
or's knowledge,  does  not  necessarily  or  conclu- 
sively show  any  fraudulent  collusion  between 
them.  Standard  Implement  Co.  v.  Parlin  &  O.  Co. 
51  Kan.  632  (1893). 

And  the  neglect  of  a  mortgagee  to  foreclose,  as 
well  as  the  expectation  on  the  part  of  the  mort- 
gagor that  he  would  not,  does  not  show  fraud  as 
against  creditors  where  the  debt  was  an  honest  pre- 
viously existing  one,  and  the  mortgage  was  given 
for  no  more  than  was  Justly  due.  Billings  v.  Bil- 
lings, 81  Hun,  65  (1883). 

And  a  short  delay  by  a  mortgagee  in  proceeding 
to  enforce  his  mortgage  after  the  lapse  of  the  law 
days  will  not  render  an  otherwise  valid  mortgage 
inoperative  and  void.  Pugh  v.  Harwell  (Ala.)  18 
So.  585(1895). 

And  a  deed  of  trust  given  by  a  depositor  to  a 
bank,  conveying  $1,400  worth  of  property  to  secure 
a  debt  of  $1,600  due  the  bank,  exclusive  of  attor- 
neys' fee«,  IS  not  rendered  invalid  as  to  creditors 
by  a  provision  in  it  for  attorneys'  fees  to  the 
amount  of  $200.  Phillips  v.  Schoelkopf  (Tex.)  29  S. 
W.  918  (1894),  Affirmed  in  29  S.  W.646  (1895). 

Or  by  the  bank  permitting  a  depositor  to  with- 
draw $223  frt^m  deposit  on  the  night  the  convey- 
ance was  made.    Ihid, 

Nor  is  a  conveyance  by  a  debtor  in  failing  cir- 
cumstances invalidated  by  the  fact  that  some  por- 
tion of  the  payment  therefor  consisted  of  out- 
lawed obligations  of  the  grantor;  that  fact,  at  most, 
could  but  be  regarded  as  a  circumstance  which 
might  arouse  suspicion.  Fraser  v.  Passage,  68 
Mich.  551  (1886). 

Nor  does  the  fact  that  a  part  or  the  whole  of  a 
debt  due  from  a  husband  to  his  wife  was  subject  to 
the  bar  of  the  statute  of  limitations  show  that  the 
debt  was  not  bona  flde  or  was  fraudulent,— espe- 
cially when  the  husband  was  possessed  of  large 
means.    Leake  v.  Anderson,  43  S.  C.  448  (1895>. 

So,  a  conveyance  by  a  debtor  to  his  creditor  to 
secure  a  bona  flde  debt  is  good  though  the  creditor 
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I^p.  683;  Keith  v.  Fink,  47  111.  272;  Enauth 
V.  Basgett,  34  Barb.  31;  Cax  v.  Piatt,  82  Barb. 
126;  French  v.  Lovejoy,  12  N.  H.  458;  Burrill, 
Assign m.  5th  ed.  p.  307;  Burtus  v.  TisdalL  4 
Barb.  571;  Ransofn  v.  Van  Beventer,  41  Barb. 
807. 
The  contract  necessarily  had  Ihe  effect  to 


hinder  and  delay  creditors,  and  was  therefore 
fraudulent  and  void. 

2  Bigelow.  Fr.  375. 

The  sale  of  the  property  to  appellants  was 
an  assignment  and  void  for  failure  to  contiplr 
with  the  laws  of  the  state. 

Richmond  v.  Missmippi  Mills,  52  Ark.  30, 


knew  that  the  debtor  had  no  other  property  with 
which  to  pay  other  debts,  and  that  the  debt  was 
barred  by  the  statute  of  limitations.  Hale  v.  Stew- 
art, 7  Hun,  601  (1876). 

And  an  absolute  and  unoondltiODal  sale  by  a 
debtor  to  a  creditor  in  payment  of  hie  claim  is  not 
Invalidated  by  the  fact  that  the  creditor  had  made 
no  inventory  until  afw^r  the  sale  and  changre  of 
possession,  and  failed  to  execute  a  receipt  or  release 
to  the  debtor.  Chamberlain  v.  Dorrance,  8B  Ala. 
40  (1881). 

And  a  claim  by  a  banker  who  started  In  business 
with  a  capital  of  $10.0(X),  that  lye  had  advanced  to  a 
debtor,  who  afterwards  transferred  his  property 
to  him,  the  sum  of  $23,000  in  six  years,  will  not 
raise  an  inference  of  fraud  which  will  invalidate 
the  transfer  where  the  business  of  the  debtor  was 
such  that  it  is  obvious  that  he  must  have  some- 
where obtained  funds  therefor.  Buford  v.  Cook, 
86  Fed.  Rep.  21  (1888). 

And  the  insolvency  of  a  trustee  in  a  trust  deed  of 
electrical  Roods,  and  his  want  of  skill  in  the  use 
and  handlingr  of  such  groods,  would  not  invalidate 
the  trust  deed  as  against  creditors,  but  may  be 
looked  to  and  taken  into  consideration  by  the  Jury 
for  the  purpose  of  determininer  with  other  facts 
and  circumstances  whether  the  purpose  of  the  deed 
was  to  delay,  hinder,  and  defraud  creditors.  Lewis 
V.  Alexander  (Tex.)  81  8.  W.  41i  (1895). 

But  the  execution  of  a  mortflraire  after  the  mort- 
irajror  has  been  sued,  to  one  in  his  employment  who 
had  no  means  of  subsistence  other  than  bis  labor 
and  who  was  the  mortgraRor^s  son-in-law,  to  secure 
wa^es  partly  due  and  partly  to  become  due,  which 
was  falsely  dated  and  of  which  the  mortfraKor  re- 
mained in  possession,  are  items  of  evidence  to  be 
considered  by  the  jury  ui>on  the  question  of  the 
bona  fldes  of  the  conveyance.  Perry  v.  Hardison, 
99N.C.22(1888). 

So.  an  absolute  conveyance  intended  only  as  se- 
curity will  be  held  to  be  fraudulent  where  the 
crrantee  or  mortgrasree  conceals  the  nature  of  the 
conveyance  and  claims  it  to  be  absolute.  FuUer 
V.  Griffith  (Iowa)  80 N.  W.  247  (1894). 

And  an  absolute  conveyance  for  the  purpose  of 
securing  a  debt^  with  an  understanding  between 
the  parties  that  the  land  is  to  be  reconveyed  upon 
payment  of  the  debt,  is  void  as  against  creditors. 
Smith  V.  Lowell,  6  N.  H.  67  (1832). 

And  wards  to  whom  an  insolvent  guardian  had 
conveyed  certain  property  In  trust  to  satisfy  an 
Indebtedness,  who  attained  their  majority  and  set- 
tled with  the  guardian,  accepting  the  property 
conveyed,  iiending  an  action  by  general  creditors 
to  set  aside  such  conveyance,  take  subject  to  the 
rights  of  such  creditors.  Thomas  v.  Py ne,  55  Iowa, 
84«  (1880). 

So,  making  loans  at  intervals  during  a  period  of 
six  months,  amounting  to  the  sum  of  ^,888  without 
providing  any  more  authenticated  evidence  than  a 
pencil  memorandum  made  by  the  lender  which  had 
the  appearance  of  all  the  entries  having  been 
made  at  one  time,  furnishes  sufficient  evidence  of 
a  fraudulent  combination  to  require  the  submis- 
sion of  the  cause  to  the  Jury.  Brinks  v.  Heise.  84 
Pa.  261  (1877). 

And  proof  that  the  president  of  a  private  cor- 
poration called  a  meeting  of  the  board  of  direc- 
tors, consisting  of  two  members  besides  himself, 
'.nd  personally  procured  the  attendance  of  the 

ther  two  directors  for  the  purpose  of  passing  a 
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resolution  authorizing  him  as  president  to  mort- 
gage the  property  of  the  corporation  to  hims^-lf 
individually,  which  resolution  was  passed,  one  of 
the  meml)ers  voting  in  the  negative  and  the  other 
in  the  affirmative  and  the  president  deciding  tbe 
tie,  and  that  the  mortgage  executed  pursuant 
thereto  was  intended  to  hinder  and  defraud  a  cred- 
itor of  the  company,  is  sufficient  to  invalidate  the 
mortgage  without  further  proof  as  to  trauduleot 
intent  or  notice  thereof  on  the  part  of  the  mortga- 
gee.   Burley  v.  Marsh,  II  ^eb.  291  (1881). 

IV.  Participation  by  aoent. 

The  ordinary  rules  of  agency  apply  to  render  a 
principal  liable  for  the  participation  of  his  author- 
ized agent  in  taking  a  transfer  from  a  debtor 
though  he  Is  himself  innocent. 

Thus,  the  conveyance  by  a  husband  of  his  inter- 
est in  lands  to  a  trustee,  who  conveys  tbe  same  to 
the  wife,  for  which  she  gives  up  a  valid  indebted- 
ness against  her  husband,  made  on  the  part  of  the 
husband  for  the  purpose  of  placing  it  l^eyond  tbe 
reach  of  his  creditors,  does  not  make  her  a  pur- 
chaser in  good  faith,  though  she  had  no  actual 
knowledge  of  his  insolvency  or  intended  fraud, 
where  he  acted  as  her  agent  in  the  matter  which 
made  his  object,  purpose,  and  Intent  hers.  Trum- 
bull v. -Hewitt,  65  Conn.  60  (1894). 

And  a  note  and  mortgage  made  by  a  debtor  to 
the  wife  of  another,  with  the  intent,  participated 
in  by  lx)th,  to  defraud  the  mortgagor's  creditors, 
but  which  was  not  known  to  the  wife,  is  invalid  a^ 
against  creditors  as  her  title  rests  on  the  acts  of  ber 
husband,  who  acted  as  her  agent,  bis  knowledire 
belnir  regarded  as  hers.  Clark  v.  Fuller,  %i  Conn. 
288a872). 

And  the  receipt  of  goods  from  a  debtor  by  the 
agent  of  a  creditor  in  payment  of  his  claim  under 
a  secret  understanding  that  the  excess  over  the 
debt  should  be  held  for  the  debtor,  or  that  there 
should  be  a  secret  trust  for  his  benent,  invalidates 
the  transfer  as  against  other  creditors,  though  the 
preferred  creditor  did  not  participate  in  the  intent, 
as  the  agent's  act  must  be  deemed  in  law  to  be  his. 
Oreenleve  v.  Blum,  59  Tex.  124  (1883). 

V.  Participation  a»  between  trustees  and  hcm^ivia- 
rieg, 

I'rustees  and  beneficiaries  under  a  trust  di*etl 
cannot  hold  with  notice  of  the  fraudulent  intent 
of  their  grantor  or  of  fraud  rendering  his  title 
void,  even  in  states  where  such  trustees  and  bene- 
ficiaries occupy  the  i)osition  of  purchaser  for  a 
valuable  consideration.  Peters  v.  Bain.  133  U.  S. 
670,  83  L.  ed.  696  (1889). 

And  in  Virginia  and  West  Virginia  notice  to 
trustees  in  a  trust  deed  of  a  fraudulent  intent 
upon  the  part  of  the  grantor  is  notice  to  tbe  bene- 
ficiaries, and  the  trustees  are  chargeable  with  a 
knowledge  of  all  the  facts  that  inquiry  would  have 
disclosed.    Ibid. 

And  in  Crow  v.  Beardsley,  68  Mo.  435  (1878),  it  was 
held  that  the  participation  either  of  the  trus- 
tees or  the  beneficiaries  In  a  deed  of  trust  in 
fraud  of  the  grantor  is  sufficient  to  defeat  ihedee<l 
as  against  creditors. 

And  the  rule  that  notice  to  a  trustee  is  notice  to 
the  cestui  que  trust  applies  to  trustees  under  an 
ordinary  mortgage  made  by  a  railroad  company  to 
secure  the  holders  of  bonds  under  it.  Crumlteh  v- 
Shenandoah  Valley  R.  Co.  82  W.  Va.  244  (1889). 
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4  L.  R.  A.  413;  Costello  v.  Chamberlain,  36 
Neb.  45;  Atkim  v.  Sit<ype,  38  Ark.  589. 

Appellants  had  do  cause  of  action  against 
appellees  on  the  bond. 

There  is  no  statute  authorizing  the  sheriff  to 
require  an  indemnity  bond  in  attachment  pro- 


ceedings. If  the  sheriff  was  guilty  of  a  tort 
in  making  the  levy,  and  the  court  should  hold 
that  appellees,  by  signing  said  bond,  are  equally 
guilty  with  him,  then  the  appellants  might 
have  sued  appellees  for  the  tort,  but  they  have 
not  seen  proper  to  do  so.     They  elected  to  sue 


So,  It  has  been  held  that  when  a  convej-ance  Is 
made  In  trust  to  a  third  party  for  the  benefit  of  cer- 
tain preferred  creditors,  it  is  immaterial  whether 
an  intent  upon  the  part  of  the  irrantor  to  defraud 
his  creditors  was  or  was  not  known  to  either  the 
trustee  or  the  beneficiary.  Simon  v.  Ash,  1  Tex. 
av.  App.aOS  (1892). 

And  that  a  deed  of  trust  made  to  secure  an  ante- 
cedent debt  is  void  if  made  with  fraudulent  in- 
tent* by  the  grantor,  though  neither  the  trustee 
nor  the  cegtui  qut  trust  participated  in  the  fraudu- 
lent intent,  and  the  fraud  of  the  grantor  is  not  ap- 
parent upon  the  face  of  the  deed,  the  question  of 
the  existence  of  the  fraud  being  one  for  the  jury. 
Harney  v.  Pack,  4  Smedes  &  M.  2S9  (1845). 

In  West  Virginia,  however,  a  trustee  in  a  deed  of 
trust  or  assignment  made  to  secure  creditors  is 
regarded  as  a  purchaser  for  value,  and  in  order  to 
Invalidate  it  notice  of  the  grantor^s  fraudulent  in- 
tent must  in  some  way  be  brought  home  to  him  or 
to  the  creditors  secured  thereby.  Douglass  Mer- 
chandise Ck).  V.  Laird,  87  W.  Va.  687  (189a);  Duncan 
V.  Custard,  24  W.  Va.  780  (1884). 

And  the  prevailing  rule  would  seem  to  be  that  a 
fraudulent  intent  upon  the  part  of  a  grantor  in  a 
trust  deed  will  not  invalidate  it  as  against  creditors 
where  the  beneficiary  thereunder  did  not  know  of 
or  participate  in  such  intent.  Lewis  v.  Alexander 
(Tex.)  31  8.  W.  414  (1885). 

And  that  in  order  to  avoid  a  deed  of  trust  upon 
the  ground  of  a  fraudulent  intent  upon  the  part  of 
the  grantor,  notice  of  such  intent  upon  the  part 
of  the  creditor  for  whose  benefit  it  was  made  must 
be  established.  Sonnentheil  v.  Texas  Guaranty  & 
T.  Co.  (Tex.)  808.  W.  945  (1805). 

And  that  the  guilty  knowledge  and  participation 
of  a  trustee  in  a  trust  deed  given  for  the  benefit  of 
certain  creditors  in  the  fraudulent  intent  of  the 
grantor,  will  not  affect  the  validity  of  the  Instru- 
ment as  to  claims  of  an  innocent  beneficiary. 
Solomon  V.  Wright,  8  Tex.  Civ.  App.  565  (1894); 
Kraiis  V.  Haas,  6  Tex.  Civ.  App.  665  (1894);  Byrne  v. 
Becker.  42  Mo.  264  (1868). 

In  Solomon  v.  Wright,  supra,  Simon  v.  Ash,  su- 
}/rn.  was  dissented  from  and  disapproved  of. 

And  in  Kraus  v.  Haas,  wupra,  Simon  v.  Ash,  hu- 
jyra^  was  dissented  from. 

Thus,  the  beneficiaries  in  a  trust  deed  ai*e  not  to 
be  considered  in  determining  whether  or  not  it 
was  fraudulent  to  other  creditors  where  it  appears 
that  one  of  them  was  otherwise  secured  and  paid 
no  attention  to  it,  and  that  another,  when  notified, 
did  not  signify  his  Intention  to  consent  or  dissent, 
but  obtained  Judgment  on  his  claim,  and  the  others 
bad  such  notice  of  the  condition  of  affairs  as  charged 
them  with  knowledge  of  the  intent  with  which 
the  conveyance  was  made.  W.  W.  Kendall  Boot  & 
S.  Co.  V.  Johnston  (Tex.)  24  S.  W.  583  (1893). 

And  a  mortgage  given  by  a  firm  to  one  of  the 
members  thereof  as  nominal  mortgagee  to  secure  a 
note  given  by  the  firm  to  a  bank  which  was  made 
by  the  firm  with  intent  to  defraud  its  creditors, 
participated  in  by  the  nominal  mortgagee,  is  not 
void  in  the  hands  of  the  bank  in  favor  of  subse- 
quent attaching  creditors.  First  Nat.  Bank  v. 
Kidenour,  46  Kan.  707  (1891). 

So.  It  is  not  necessary  that  a  trustee  in  a  deed  of 
trust  should  participate  in  the  fraudulent  intent 
with  which  the  deed  was  made  to  render  It  invalid: 
bis  intent  does  not  affect  it.  Eigenbrun  v.  Smith: 
98  N.  C.  207  (1887). 

But  notice  to  a  trustee  in  a  trust  deed  of  the 
31  L.  R.  A. 


fraudulent  intent  with  which  the  grantor  executed 
it,  is  notice  to  the  cestui  qtie  trust  where  he  acted  in 
the  matter  by  agreement  between  the  grantor  and 
the  cestui  que  trust.  Pope  v.  Pope,  40  Miss.  516  (1866). 

VI.  Parti4:iiKiti(m  hy  one  of  severai  hcnenriaries. 

The  rule  has  been  laid  down  that  the  honest  in- 
tent of  one  of  two  mortgagees  will  not  sustain  the 
mortgage  where  the  other  participated  in  the 
fraudulent  intent  of  the  mortgagor.  Adams  v. 
Niemann,  46  Mich.  135  (1876). 

And  it  has  been  held  that  a  trust  deed  made  for 
the  benefit  of  certain  preferred  creditors,  reciting 
debts  which  are  false  and  fictitious  in  whole  or  in 
part,  is  wholly  void  for  fraud,  though  some  of  the 
debts  are  good,  and  it  matters  not  whether  the 
other  creditors  whose  claims  are  good  knew  of  the 
fart  or  not.  Simon  v.  Ash,  1  Tex.  Civ.  App.  202 
(1882). 

And  that  a  trust  deed  given  by  a  debtor  to  a 
creditor,  which  includes  several  leigned  notes  is 
void  in  toto  as  against  other  creditors,  though 
there  were  also  bona  fide  debts  included,  and  there 
was  no  evidence  of  any  complicity  in  the  fraud  on 
the  part  of  the  trustee.  Stone  v.  Marshall,  7  Jones, 
L.  300  (1850). 

And  in  Seaman  v.  Nolen,  68  Ala.  463  (1880) ,iitwasheld 
that  aconveyanceby  a  debtor  to  two  creditors,  one 
of  whom  had  attempted  to  procure  the  conveyance 
to  himself,  using  inducements  and  representations 
which  tainted  the  transaction  with  fraud.  Joining 
with  the  other  upon  the  debtor^s  refusal  to  sell,  and 
both  accepting  a  Joint  conveyance  and  being  equal 
participants  in  the  fruits  of  the  transaction,  is 
fraudulent  and  void  as  to  creditors  as  to  both  gran- 
tees. 

But  the  prevailing  rule  would  'seem  to  be  that 
where  a  conveyance  is  made  to  satisfy  the  claims  of 
several  grantees  or  creditors,  and  the  considera- 
tion for  the  purchase  emanates  from  each,  the  con- 
veyance is  valid  as  to  those  grantees  or  creditors 
whose  purchase  was  bona  fide  or  supported  by  a 
valid  consideration,  although  the  title  of  other 
creditors  or  grantees  may  fail  on  account  of  some 
vice  or  fraud  in  their  purchase.  Hamilton  Brown 
Shoe  Co.  V.  Whltaker,  4  Tex.  Civ.  App.  380  (1893). 

Thus,  a  beneficiary  in  a  trust  deed  given  to  se- 
cure different  claims,  whose  debt  is  valid  and  who 
acts  merely  for  the  purpose  of  securing  his  debt  and 
not  with  any  purpose  to  aid  and  assist  the  insol- 
vent debtor  to  hinder,  delay,  and  defraud  other 
creditors, will  be  protected  although  fictitious  debts 
are  included  in  the  deed  of  trust.  Muse  v.  Chaney 
(Tex.)30S.W.374  (1895). 

And  a  chattel  mortgage  made  by  a  debtor  for 
the  benefit  of  certain  preferred  creditors  is  not 
rendered  invalid  by  the  fact  that  one  of  the  credit- 
ors was  insolvent  and  bis  debt  secured  by  the 
mortgage  was  fictitious,  in  the  absence  of  evidence 
or  knowledge  or  concurrence  of  the  assignee  or 
other  creditors  secured.  Howell  Bros,  t^hoe  Co.  v. 
Mars,  82  Tex.  493  (1891). 

So,  a  deed  of  trust,  given  in  part  to  secure  fraudu- 
lent debts  and  In  partvto  secure  bona  fide  debts,  is 
not  fraudulent  and  void  in  toto^  where  the  credit- 
ors to  whom  the  bona  fide  debts  were  due  had  no 
notice  of  any  dishonest  purpose  on  the  part  of  the 
grantor.  Billups  v.  Sears,  5  Oratt.  31,  50  Am.  Dec. 
106  (1848). 

An  honest  creditor  does  not  lose  his  security  be- 
cause the  mortgage  constituting  it  embraces  a 
separate  claim  of  a  party  who  participated  with 
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appellees  on  contract  and  they  are  bound  by 
their  complaint. 

Pom.  Rem.  «&  Rem.  Rights,  558-564,  and 
notes;  Sumner  v.  Rogers,  90  Mo.  824;  1  Enc. 
Pi.  &  Pr.  p.  194;  Cavipbell  v.  Botering,  42 
Minn.  115;  Thehaud  v.  National  Cordage  Co, 
57  Fed.  Rep.  567;  10  Am.  &  Eng.  Enc.  Law, 
p.  418,  and  notes,  p.  482. 


Harrod,  Special  Judge,  delivered  the 
opinion  of  the  court : 

The  appellees  contend  that  the  judgment 
should  be  affirmed,  without  regard  to  whether 
there  were  errors  committed  against  the  ap- 
pellants at  the  trial,  because,  as  they  claim, 
the  suit  instituted  by  the  plaintiffs  cannot 
be  maintained  under  the  law.     They   claim 


the  mortgafiror  in  perpetratioK  a  fraud  of  which  he 
bad  no  knowledge,  where  the  claims  of  the  mort- 
gaffees  were  distinct  and  divisible.  Morgan  v. 
Worden  (Ind.)32N.  E.  783  (1882). 

And  though  some  of  the  beneficiaries  in  a  deed 
of  trust  for  the  benefit  of  several  creditors  may 
have  had  notice  of  a  fraudulent  intent  on  the  part 
of  the  makers  of  the  deed,  if  others  accepted  it 
without  notice,  they  would  be  entitled  to  have  it 
enforced  for  their  own  benefit  notwithstanding 
any  fraud  with  which  the  others  were  charg-eable. 
Sonnenthell  v.  Texas  Guaranty  &  T.  Co.  (Tex.)  80 
8.  W.  943  (1895). 

And  a  mortgage  securingr  a  number  of  different 
creditors  each  acting  for  himself  and  knowing 
nothing  of  rhe  claim  or  intention  of  the  others  or 
of  the  relation  l)etween  the  grantor  and  such 
others,  is  good  as  to  the  claim  of  an  innocent  pur. 
chaser  who  acted  in  good  faith  in  obtainint^  se- 
curity for  an  honest  debt,  though  some  of  the 
other  creditors  had  acted  fraudulently.  Hider  v. 
Hunt,  6Tex.  Civ.  Aiip.  238  (1894). 

In  Rider  V.  Hunt,  ««pra,  the  contrary  ruling  in 
Simon  v.  Ash,  1  Tex.  C^  v.  A  pp.  210  (1892),  was  disap- 
proved. 

Where  some  of  the  mortgagrees  in  a  mortgragc 
given  to  secure  several  debts  have  guilty  knowl- 
edge of,  or  participated  in,  a  fraudulent  intent 
entertained  by  the  mongragror,  and  others  have  not, 
the  mortgage  will  be  valid  as  to  those  who  acted  in 
grood  faith  and  invalid  as  to  the  others  who  did 
not.    Kraus  v.  Haas,  6  Tex.  Civ.  App.  665  (1894). 

So,  in  Kraus  v.  Haas,  9Upra,  Simon  v.  Ash,  »ttpra, 
was  disapproved. 

And  Cox  V.  Miller,  54  Tex.  27  (1880),  was  criticized 
and  disapproved  therein,  the  court  saying  that  that 
case  cites  a  number  of  cases  to  sustain  the  proposi- 
tion that  the  grantee  will  be  affected  by  the  fraud 
in  a  deed  if  he  attempts  to  claim  under  it,  though 
in  fact  he  had  no  knowledge  of  the  fraudulent  in- 
tent of  the  grantor,  but  we  find  that  every  one  of 
them  are  made  to  turn  upon  the  good  or  bad  faith 
of  the  granted  or  mortgagee. 

So,  a  creditor  whose  debt  is  secured  by  a  deed  of 
trust,  and  also  by  personal  indorsement,  is  not  af- 
fected by  any  fraud  committed  by  any  other  credit- 
or secured  by  said  deed  or  even  by  the  party 
whom  he  holds  as  an  Indorser  upon  his  claim,  when 
he  had  no  notice  of  such  fraud  or  reasonable  cause 
to  suspect  it  at  the  time  of  the  execution  of  the 
deed.  Sonnentheil  v.  Texas  Guaranty  &  T.  Co. 
(Tex.)  30  S.  W.  945  (1895). 

VII.  Effect  of  other  accompantfing  mirposes  besides 
that  to  defraud. 

The  invalidity  of  a  transfer  resulting  from  an  in- 
tent to  defraud  creditors,  participated  in  by  the 
transferee,  is  not  cured  or  affected  by  the  fact  that 
that  intent  was  not  the  sole  purpose  of  the  (>arties 
making  and  taking  it. 

Thus,  a  mortgage  need  not  have  been  executed 
simply  or  for  the  sole  purpose  of  aiding  the  mort- 
gagor in  putting  the  property  out  of  the  retich  of 
his  other  creditors  in  order  to  t>e  fraudulent  and 
void;  it  is  sufficient  if  it  was  intended.  In  part  at 
least,  to  shield  the  debtor  from  his  other  creditors, 
and  to  enable  him  to  hold  them  at  arm^s  length  or 
to  obtain  compromises  from  them.  Fink  v.  Algrer- 
"  "^'o.  App.  186  (1887). 


And  substantially  the  same  ruling  was  made  in 
Wood  V.  Keith,  60  Ark.  425  (1895). 

And  a  mortgage  given  and  received  for  the  pur- 
pose of  keeping  the  mortgaged  goods  out  of  un- 
friendly hands,  under  which  possession  was  not 
taken  by  the  mortgagee,  is  fraudulent  and  void  as 
agrainst  creditors,  thoutrh  ^ven  to  secure  a  bona 
fide  debt  or  actual  advances  of  money.  Oocklhue 
V.  Berrien,  2  Sandf.  Ch.  630  (1845). 

And  a  chattel  mortira^e  contrived  by  the  parties 
with  intent  to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  mortgagor,  or  to  protect  his  property 
from  his  other  creditors,  or  to  deceive  hla  creditors 
as  to  the  amount  of  his  encumbrance,  is  void  as  to 
such  creditors  thoufirh  the  mortgagee  accepted  it 
to  secure  a  Just  debt  due  him.  Cordes  v.  Stnuser. 
8  Mo.  App.  61  (1879). 

See  also,  as  to  effect  of  fraudulent  participation 
thougrh  conveyance  is  made  to  secure  a  just  debt 
sitpra^  III.  a. 

Nor  can  a  mortgage  taken  by  a  creditor  from  a 
debtor  to  secure  the  payment  of  his  claim  stand  as 
against  the  mortgagor's  creditors  if  it  was  any  {i&rt 
of  the  purpose  of  the  mortgrairee  takinir  it  to  secure 
thereby  a  lienefit  to  the  mortgagor  involviniy  the 
hindering,  delaying,  or  defraudinsr  of  other  cred- 
itors.   Howell  V.  Carden,  99  Ala.  100  (1892). 

So,  a  chattel  mortgage  executed  in  part  to  in- 
demnify the  mortgagee  against  a  liability  on  a  re- 
delivery bond,  is  invalid  where  another  and  im- 
portant object  was  to  delay  and  defraud  the  cred- 
itors of  the  mort^gt)r  which  was  (participated  in 
by  all  parties  and  cannot  t>e  separated  to  any  ex- 
tent.   Winstead  v.  Hulme,  32  Kan.  568. 

And  a  mortgage  made  with  the  double  purpose 
of  securing  a  bona  fide  debt  from  the  mortgagor 
and  of  preventing  creditors  from  attachinir  the 
property,  is  fraudulent  as  to  creditors.  Crownin- 
shield  v.  Klttrldge,  7  Met.  520  (1844). 

And  a  deed  of  trust  reciting  as  Its  object  that  it 
was  to  secure  certain  creditors  and  indemnify  them 
against  certain  liabilities,  the  debtor  tieing  then 
deeply  insolvent  and  about  to  fail,  is  fraudulent 
and  void  as  against  creditors,  where  it  appears  that 
one  of  the  objecm  the  parties  had  in  view  was  tose- 
cure  the  property  against  apprehended  attach- 
ments and  to  prevent  a  sacrifice  of  the  property,  it 
being  understood  that  the  debtor  should  thereafter 
make  a  general  assignment.  Johnson  v.  WhitwelL 
7  Pick.  71  <1828). 

And  a  deed  by  a  debtor  to  a  creditor  desitrned  as 
security  for  the  creditor's  claim,  in  which  the  claim 
was  used  as  a  colorable  consideration  to  enable  the 
debtor  to  withhold  his  pi-operty  from  other  cred- 
itors and  to  provide  means  for  the  debtor  to  con- 
tinue to  carry  on  his  business,  is  fraudulent  and 
void  though  one  of  the  objects  was  to  secure  the 
payment  of  the  creditor's  claim.  Constantine  v. 
Twelves,  29  Ala.  607  (1857). 

And  one  who  purchases  property  at  a  sherifTs 
sale  with  money  furnished  by  the  execution  debtor 
cannot  hold  the  property  as  against  creditors, 
though  it  was*  made  in  part  for  the  payment  of  a 
valid  debt  due  an  infant  ward  of  the  grantee.  Ta- 
tum  V.  Hunter,  14  Ala.  557  (1848). 

In  Tatum  v.  Hunter,  wtprft,  Anderson  v.  Hooks, 
9  Ala.  704  (1846),  infra,  VIII.,  was  distinguished  on 
the  ground  that  in  that  case  it  did  not  appear  that 
any  person  participated  in  the  fraud  but  the 
grantor. 
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that  the  bond  was  personal  to  the  sheriff,  and 
that  he  alone  can  sue  on  it,  and  that  he  can- 
not sue  until  he  has  been  damaged.  It  is 
also  said  that  the  statute  makes  no  provisions 
for  an  indemnity  bond  in  attachment  cases ; 
and  it  is  furtlier  urged  as  a  defense  against 
the  action  of  the  plaintiffs  that  it  is  doubtful 
whether  the  defendants,  by  signing  the  bond, 


became  participants  in  the  trespass;  and,  if 
they  did  become  so,  it  is  claimed  that  they 
could  only  be  sued  in  trespass,  and  not  on 
the  bond. 

If  this  suit  was  by  the  sheriff  against  the 
defendants  on  the  bond,  it  would  be  necessary 
for  him  to  show  how  and  in  what  respect  he 
had  been  damaged ;  ami   in  such  a  case  it 


A  purpose  to  binder  and  delay  creditors  on  the 
part  of  a  vendor,  which  was  only  contemplated  as 
an  incident,  however,  the  real  purpose  and  object 
of  the  transfer  being  to  pay  debts  due  to  the  parties 
named  in  the  conveyance,  will  not  invalidate  the 
transfer,  but  if  the  intention  to  hinder  and  delay 
creditors  influenced  him  in  whole  or  in  part  as  an 
object  of  makinir  the  deed  it  would  be  void.  i§lmon 
V.  Ash,  1  Tex.  Civ.  App.  20£  (1892). 

And  representations  by  a  creditor  to  hie  debtor 
that  he  wished  security  not  so  much  for  his  own 
protection  as  to  secure  the  property  on  which  it 
was  griven  from  attachment  by  other  creditors 
made  for  the  purpose  of  obtaining  a  transfer  of 
property  to  secure  a  debt,  are  not  conclusive 
evidence  of  a  fraudulent  intent  upon  his  part, 
but  mere  circumstances  to  be  left  to  the  jury. 
Reynolds  v.  Wllkins,  14  Me.  104  (1836). 

vm.  Effect  of  relationship  or  intimacy  of    the 
parties. 

What  is  here  intended  to  be  covered  is  the  eiTect 
of  relationship  or  intimacy  as  evidence  or  as  rais- 
ing" an  inference  of  participation  by  the  creditor 
in  the  fraud  of  the  debtor.  Questions  as  tt»  the. 
general  effect  of  relationship  upon  conveyance 
are  omitted. 

The  relationship  of  the  parties  to  a  transfer  is  a 
fact  Jor  the  jury  where  its  good  faith  is  impeached, 
though  the  transferee  is  a  creditor.  Hough  v. 
Dickinson,  58  Mich.  89  (1885). 

And  the  facts  that  the  mortgagor  is  a  step-daugh- 
ter of  the  mortgagees,  and  that  they  lived  together 
as  members  of  the  one  lamily,  may  be  taken  into 
consideration  by  the  jurj'  in  determining  the  good 
faith  of  the  transaction  between  them.  Whitson  i 
V.  Griffis,  30  Kan.  211  (1888>.  I 

But  knowledge  of  or  participation  in  a  fraud  of 
a  debtor  in  making  a  transfer  of  proi)erty  to  his 
creditor  in  payment  of  a  debt,  and  knowledge  of 
the  debtor's  financial  straits,  is  not  a  necessary  in- 
ference to  be  drawn  from  the  extent  or  character 
of  their  intimacies  and  friendship,  but  is  a  proper 
subject  for  the  consideration  of  the  jury.  Johnson 
V.  Jones.  16  Colo.  138  (1891). 

And  that  a  debtor  was  in  embarrassed  circum- 
stances and  was  related  to  his  granton  and  that 
they  lived  contiguous  to  each  other,  will  not  war- 
rant the  Inference  that  the  creditor  particitmted  in 
a  fraudulent  intent  of  the  debtor  in  making  a  con- 
veyance to  him  in  satisfaction  of  his  claim.  An- 
denton  v.  Hooks,  9  Ala.  704  (1846). 

And  the  fact  that  a  preferred  creditor  is  the 
debtor's  wife  does  not  affect  a  sale  and  delivery  of 
Koods  by  him  to  her  in  satisfaction  of  an  honest 
debt.  Jewell  v.  Knight,  123  U.  S.  436,  31  L.  ed.  190 
(1887). 

And  where  a  mortgage  is  given  in  good  faith  and 
for  a  valuable  consideration,  it  is  not  invalidated 
by  the  fact  that  the  mortgagee  was  a  relative  or 
friend  of  the  mortgagor,  where  it  was  not  given  to 
defraud  creditors  and  the  execution  of  the  mort- 
gage  was  immediately  followed  by  a  delivery  of 
possession  of  the  mortgaged  property.  Davis  v. 
Schwartz,  155  U.  8.  631,  38  L.  ed.  290  (1894). 

But  a  transfer  by  a  debtor  of  property  which  at 
a  fair  valuation  is  ample  to  satisfy  all  that  he  owes 
to  pay  a  single  creditor  who  is  a  near  relative, 
cast«  the  burden  of  proof  as  to  the  vaUdity  of  the 
dlL.R.A. 


entire  transaction  upon  the  purchaser.  Deraarest 
V.  Terhune.  18  N.  J.  Eq.  632  (1867). 

And  a  conveyance  by  a  father  to  a  son  whose 
business  relations  were  very  intimate,  of  property 
not  exceeding  in  value  the  debts  due  the  son  and 
for  which  he  was  security,  the  son  knowing  of  his 
father's  insolvency  at  the  time,  and  a  deposit  by 
the  father  in  the  name  of  the  son,  without  his 
knowledge,  of  $2,300  at  that  time,  which  a  few 
days  thereafter  was  withdrawn  at  the  father's  re- 
quest and  returned  to  him,  gives  rise  to  a  question 
of  fact  to  the  jury  whether  or  not  the  son  aided 
and  assisted  his  father  in  placing  his  money  and 
property  beyond  the  reach  of  creditors  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  them. 
Hargadine  v.  Davis  (Tex.)  28  S.  W.  424  '1894). 

Other  cases  will  be  found  in  the  different  sec- 
tions of  this  note  in  which  the  conveyances  were 
between  relatives  and  intimate  friends,  but  as  they 
turned  upon  other  questions,  and  as  no  effect  was 
apparently  given  to  that  fact,  they  are  not  here 
included. 

IX.  (Conveyances  taken  from  a  framUdeut  grantee. 

A  transfer  of  property  to  pay  a  just  debt  due  to 
the  transferee,  taken  without  any  notice  on  his 
part  or  any  fraud  between  his  vendor  and  the  per- 
son from  whom  such  vendor  purchases,  is  effect- 
ual to  pass  title  to  him  as  against  creditors  of  the 
original  vendor,  no  matter  what  fraud  may  have 
been  perpetrated  between  such  original  vendor 
and  his  immediate  vendee.  Knox  v.  Hunt,  18  Mo. 
174(1853). 

And  a  conveyance  of  goods  to  secure  an  adx^ince 
made  bona  fide  and  without  notice  is  good  and 
passes  title  as  against  creditors  of  a  former  owner» 
though  he  had  fraudulently  transferred  them  to  ^ 
the  person  making  such  transfer.  Morewood  v. 
South  Yorkshire  K.  &  River  Dun  Co.  3  Hurlst.  &  N. 
798,  28  L.  J.  Exch.  114  (1858). 

So,  a  bona  fide  mortgagee  from  a  husband  and 
wife  of  lands  to  which  the  wife  held  title,  which  had 
been  conveyed  to  her  by  her  husband  for  the  pur- 
pose of  defrauding  his  creditors,  will  not  be  affected 
by  the  fraud.  Shorten  v.  Drake.  38  Ohio  St.  76 
(1882i:  Sedgwick  v.  Place,  12  Blatchf.  163  (1874). 

And  a  conveyance  by  one  to  another  and  by  him 
to  a  third  person  pursuant  to  the  direction  of  the 
first,  does  not  show  a  conspiracy  between  them  for 
the  purpose  of  defrauding  the  creditors  of  the  first 
grantor  where  It  does  not  appear  that  the  first 
grantee  knew  that  his  grantor  was  owing  any  one 
but  himself,  and  he  conveyed  to  the  second  grantee 
to  procure  payment  from  him,  and  the  second 
grantee  had  no  knowledge  of  any  debts  owing  by 
the  original  grantor  except  those  which  he  paid  to 
secure  the  conveyance  as  a  pan  of  the  purchase 
price,  and  his  object  was  to  secure  payment  of  a 
debt  due  him  from  the  original  grantor.  Des 
Moines  Ins.  Co.  v.  Lent,  75  Iowa.  522  (1888». 

So,  the  rights  of  a  purchaser  under  a  deed  of 
trust  valid  on  its  face,  but  which  is  rendered  fraud- 
ulent as  to  creditors  by  the  dealings  of  the  grantor 
under  it,  are  not  aff(x;ted  by  such  fraudulent  con- 
duct, and  his  title  will  prevail  over  a  judgment 
against  the  grantor  rendered  subsequent  to  the 
execution  of  the  deed.  Baldwin  v.  Little,  64  Miss. 
126  (1886). 
And  voluntary  conveyances  to  a  grantee  are  not 
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might  be  necessary  to  determine  whether  the  But  there  is  no  such  case  here,  for  this  is  not 
statute  contemplates  the  indemnity  bond  a  suit  on  the  bond,  but  a  suit  against  the  de- 
mentioned,  although  it  is  questionable  even  fendants  to  recover  the  value  of  the  plaintiffs' 
in  that  case  whether  the  defendants,  having  :  goods,  which  it  is  claimed  were  taken  to  pay 
executed  the  bond  under  the  circumstances,  ■  the  debt  of  another,  and  for  which  taking  U 
would  be  heard  at  all  to  contest  its  legality.  '  is  alleged-  the  defendants  were  responsible. 


sufficient  to  put  purchasers  and  mortgtkgees  from 
such  grantee  upon  inquiry  as  to  wiiether  such 
voluntary  conveyances  were  fraudulent,  as  It  is 
not  to  be  inferred  that  the  grantor  was  indebted  or 
ttiat  be  bad  nut  retained  sufficient  property  to  pay 
his  debts  if  he  had  any.  Yardley  v.  Torr.  67  Fed. 
Rep.  857  11805). 

So,  a  purchase  of  goods  on  credit  by  means  of 
fraudulent  representations  of  the  purchaser  is  not 
ground  for  annulling  a  sale  of  the  goods  subse- 
quently made  to  secure  a  debt  for  borrowed 
money  due  a  person  ignorant  of  such  representa- 
tions, where  there  was  no  collusion  with  the  buyer 
to  defraud  other  creditors.  Jones  v.  Christian,  86 
Va.  1017  1890). 

And  an  arrangement  l)etween  a  creditor  and  his 
debtor  and  one  to  whom  his  debtor  had  transferred 
property  with  intent  to  defraud  creditors,  by 
which  the  transferee  conveyed  a  part  of  the  prop- 
erty to  the  creditor  m  payment  of  his  claim,  made 
in  good  faith  upon  the  part  of  the  creditor,  is  valid 
as  against  other  creditors,  although  the  creditor 
taking  the  property  knew  of  the  fraudulent  char- 
acter of  the  transfer  from  the  debtor  to  the  orig- 
inal transferee.  BuUer  v.  White,  25  Minn.  432 
(1879). 

And  a  mortgagee  who  takes  a  mortgage  from  a 
f  raudu  lent  grantee,  made  at  the  request  of  a  fraud- 
ulent grantor  upon  the  property  conveyed  by  the 
fraudulent  conveyance,  who  is  ignorant  of  the 
fraudulent  character  thereof,  is  protected  as  a  pur- 
chaser in  good  faith  and  for  a  valuable  consider- 
ation, although  the  conveyance  may  be  set  aside  in 
an  action  brought  by  other  creditors.  Murphy  v. 
Brlggs,  89  N.  y.  446  (1882i. 

And  mortgages  given  by  a  fraudulent  grantee  at 
the  request  of  the  fraudulent  grantor  upon  the 
proi)erty  fraudulently  conveyed  to  secure  debts  of 
^the  grantor  existing  at  the  time  of  the  conveyance 
'to  creditors  who  were  Ignorant  of  his  pecuniary 
condition  and  ability  and  of  bis  intent  in  making 
the  conveyance,  take  precedence  over  the  rights 
of  creditors  attacking  the  conveyance.  Murphy 
v.  Moore,  28  Hun,  95  (1880). 

A  conveyance  made  and  received  for  the  pur- 
pose of  defrauding  creditors  of  the  grantor  is  good 
as  between  the  parties  to  it,  and  will  support  a 
mortgage  given  by  the  grantee  to  a  bona  flde  pur- 
chaser for  a  valid  consideration,  though  the  as- 
signee in  bankruptcy  of  the  grantor  can  bold  the 
grantee  for  the  value  of  the  property  mortgaged. 
Brooks  V.  D'Orville,  7  Ben.  485  (1874). 

But  mere  knowledge  or  notice  of  such  fraud  is 
sufficient  to  charge  him  with  particit)ation  therein. 

Thus,  a  mortgagee  with  notice  of  a  claim  that 
his  mortgagor  holds  under  a  fraudulent  convey- 
ance stands  in  the  same  situation  with  resr^ct  to 
the  title  as  such  mortgagor.  Stewart  v.  Iglehart. 
7  Gill  &  J.  132,  28  Am.  Dec.  202  (1835);  Treusch  v. 
Ottenburg,  54  Fed.  Rep.  887,  6  U.  S.  App.  403  (1898): 
Knox  V.  Hunt,  18  Mo.  174  (1853). 

And  an  antecedent  creditor  who  knows  that  his 
debtor  procured  goods  and  merchandise  by  fraud- 
ulent means  cannot  secure  a  lien  by  chattel  mort- 
gage on  such  fraudulently  procured  goods  adverse 
to  the  innocent  vendors  thereof.  Wafer  v.  Harvey 
County  Bank.  46  Kan.  597  (1881). 

So.  a  mortgage  made  by  a  wife  on  a  leasehold  es- 
tate, fraudulently  conveyed  to  her  bj  her  husband, 
to  creditors  of  the  husband's  firm  after  it  had 
failed,  as  security  for  an  existing  debt,  is  invalid 

'ere  they  bad  knowledge  of  all  the  facts  which 
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invalidated  her  title.    Sedgwick  v.  Place,  12  Blatohf. 
163  (1874). 

And  a  mortgagee,  whose  mortgage  was  gtTen 
him  without  notice  and  for  a  sufficient  coosidera- 
tion  by  a  fraudulent  grantee,  has  no  right  after  he 
has  been  notified  of  bankruptcy  proceedings 
against  the  fraudulent  grantor  and  of  the  claim  of 
the  assignee  in  bankruptcy  that  the  property  was 
fraudulently  conveyed,  to  assign  the  mortgage  to 
another,  and  the  assignee  of  such  a  mortgage  with 
notice  acquires  no  greater  rights  than  the  assignor 
had.    Brooks  v.  D*Orville,  ftupra. 

But  a  creditor  of  a  debtor  who  has  made  a  fraud- 
ulent conveyance  may,  with  the  consent  of  his 
debtor,  take  a  valid  mortgage  in  good  faith  to  se- 
cure bis  claim  from  the  purchaser  of  the  goodls 
thus  conveyed,  without  being  required  to  resort  to 
other  means  to  reach  the  goods,  though  he  had  no- 
tice of  the  fraud.  Brown  v.  Webb,  20  Ohio  8t.  »« 
(1881);  Copenheaver  v.  HutTaker,  6  B.  Mon.  18  (1845). 

And  one  who  takes  a  mortgage  innocently  and 
in  good  faith  upon  real  property  from  the  person 
holding  the  legal  title  under  a  conveyance  which 
is  fraudulent  and  void  as  to  creditors  of  the 
grantor  may,  upon  acquiring  subsequent  knowl- 
edge of  the  fraud,  buy  in  an  outstanding  para- 
mount title,  notatfected  thereby,  for  his  own  bene- 
fit.   Gjemess  v.  Mathews,  27  Minn.  320  (388U), 

But  the  statutory  trust  in  favor  of  a  creditor  of 
a  husband  who  advances  the  purchase  money  of 
lands  and  procures  their  conveyance  to  his  wife 
with  intent  to  defraud,  participated  in  by  her.  will 
prevail  over  the  equity  of  a  creditor  who  procures 
a  mortgage  upon  the  land  from  the  wife  to  secure 
a  precedent  debt.  Wood  v.  ilobinson,  23  N.  Y.  564 
(1860). 

And  taking  a  mortgage  by  a  creditor  who  lived 
in  the  same  neighborhood  with  bis  debtor  and  who 
was  his  brother-in-law.  from  a  fraudulent  grantee 
of  the  debtor  and  after  suit  brought  to  impeach 
the  conveyance  for  fraud,  taking  an  absolute  con- 
veyance of  the  property  mortgaged,  there  being 
no  proof  as  to  the  value  of  the  land,  and  the  con- 
sideration expressed  in  the  deed  being  less  than 
the  debt  s|)ecifled  in  the  mortgage.  Justifies  an  in- 
ference of  fraud  in  such  mortgage  and  deed. 
Copenheaver  v.  Huffaker,  6  B.  Mon.  18  (I845>. 

X.  Prejsumption8  and  burden  of  proof. 

Presumptions  and  burden  of  proof  as  to  partici- 
pation by  a  transferee  in  the  fraudulent  intent  of 
his  debtor  making  the  transfer  are  all  that  is  in- 
tended to  be  here  touched,  and  cases  as  to  pre- 
sumptions and  burden  of  proof  of  fraud  generally 
have  been  omitted. 

A  creditor  will  t>e  presumed  to  have  acted  with  a 
view  to  his  own  security  where  he  purchases  un- 
conditionally from  his  debtor  in  satisfaction  of  his 
claim  covering  its  whole  value,  though  the  debtor 
may  have  entertained  the  intent  also  to  defeat 
other  creditors.  Ford  v.  Williams,  8  B.  Mon.  5S0 
(1843). 

And  a  mortgage  given  to  secure  a  previous  ex- 
isting honest  debt  for  no  more  than  the  amount 
Justly  due  cannot  be  regarded  as  fraudulent  as 
against  other  creditors  but  will  be  deemed  to  have 
been  given  to  secure  the  creditor  in  preference  to 
others.    Billings  v.  Billings,  31  Hun,  66  (1888). 

Conveyances  taken  by  a  creditor  for  the  security 
or  satisfaction  of  a  debt  due  him  are  prima  facie 
good  within  the  statute  of  frauds.  United  States 
v.  Bank  of  United  States,  8  Rob.  (La.)  262  (1844). 
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The  coDtentioo  of  appellees  that  it  is 
doubtful  whether  they  became  participants 
in  the  trespass  by  making  the  bond  in  our 
opinion,  is  not  well  taken.  It  seems  to  us 
that  that  act  made  them  the  real  principals 
in  the  transaction.     In  order  to  maintain  the 


action,  it  is  only  necessary  for  plaintiffs  to 
show— First,  that  they  owned  the  goods 
taken  ;  second,  their  value :  and,  third,  that 
the  defendants  participated  in  the  taking  or 
caused  the  same.  And  the  right  to  maintain 
the  suit  cannot  be  made  to  depend  upon  the 


Ani  a  transfer  by  a  debtor  to  a  creditor  in  pay- 
ment of  bis  claim  should  not  be  held  invalid  where 
the  conduct  of  a  grantee  is  not  inconsistent  with 
the  theory  that  be  did  not  participate  in  the  fraud- 
ulent purpose  of  the  flrrantor.  Smith  v.  Jensen.  13 
Colo.  213  (1889). 

And  the  burden  of  proof  to  establish  participa- 
tion by  a  purchaser  or  mortfrafree  in  the  fraudu- 
lent intent  of  the  vendor  or  mortgagor  rests  with 
the  attacklnir  creditor.  Hausmann  v.  Hope,  20  Mo. 
App.  H»3  (1886);  Benson  v.  Maxwell,  21  W.  N.  C.  446 
<188»:):  Nichols  v.  Bancroft.  74  Mich.  191  (1889); 
Bamoerffer,  B.  &  Co.  v.  Schoolfleid,  160  U.  8. 149,  40 
L.  ed.  374  (1895):  Hodflres  Bros.  v.  Coleman,  76  Ala.  103 
<1884  :  PoUak  v.  Searcy,  84  Ala.  259  (1887). 

But  an  act  the  necessary  result  of  which  is  to 
place  a  debtor's  property  beyond  the  reach  of  law- 
ful process,  is  presumed  to  have  been  done  with  a 
fraudulent  intent,  but  when  it  is  regular  and  fair 
upon  Its  face,  the  intent  must  be  gathered  from  the 
aurroundings.    Crawford  v.  Beard,  12  Or.  447  (1885). 

And  the  burden  of  proof  rests  with  the  mort- 
gagee to  show  that  a  mortirage  executed  in  con- 
templation of  insolvency  for  an  amount  in  excess 
of  the  indebtedness  secured  was  taken  in  good 
faith  and  for  an  honest  purpose,  and  to  explain 
the  discrepancy.  Lombard  v.  Dows.  66  Iowa,  243 
<18^);  Helm  v.  Chapel  (Minn.)  64  N.  W.  825(1895). 

So,  a  transfer  by  a  debtor  of  property  which  at  a 
fair  valuation  is  ample  to  satisfy  all  that  he  owes, 
to  pay  a  single  creditor  who  is  a  near  relative,  casts 
the  burden  of  proof  as  to  the  validity  of  the  en- 
tire transaction  upon  the  purchaser.  Demareet  v. 
Terhune,  18  N.  J.  Eq.  583  (1867). 

And  a  reservation  in  a  mortgage  given  by  a 
debtor  to  a  creditor  in  contemplation  of  insolvency 
of  power  to  sell  a  part  of  the  mortgaged  property, 
accounting  for  the  proceeds,  raises  a  presumption 
of  fraud  which  will  shift  the  burden  of  proof  to 
the  creditor  to  explain  the  transaction  where  he 
was  aware  of  the  contemplated  insolvency.  Tick- 
ner  v.  Wiswali,  9  Ala.  805  (1846). 

And  a  deed  of  trust  given  by  a  debtor  of  all  his 
property  and  of  crops  to  be  raised,  to  one  who 
knew  of  his  embarrassed  financial  condition  to  se- 
cure a  note  for  $4,000  when  he  only  owed  $19  or 
$20.  and  the  grantee  advances  $400,  the  property 
being  worth  over  $1,900,  will  be  presumed  to  have 
been  fraudulent  with  the « participation  of  the 
grantee,  and  the  burden  of  proof  rests  with  him  to 
explain  the  facts  and  overcome  the  presumption. 
Henry  v.  Harrell,  57  Ark.  569  (1893).  • 

As  to  presumptions  and  burden  of  proof  with 
reference  to  particular  facts  and  circumstances, 
see  the  respective  subdivisions  of  this  note. 

XI.  Participation  under  bankruptcy  a«d  insolv- 
tncy  laws. 

The  bankruptcy  and  insolvency  laws  of  a  num- 
ber of  the  states,  and  the  Federal  bankruptcy  act 
(since  repealed),  prohibit  preferences  or  perferences 
beyond  a  designated  amount  by  insolvent  debtors, 
and  provide  that  transfers  made  in  contemplation 
of  insolvency  or  within  a  designated  time  before 
insolvency  shall  be  void  as  to  creditors. 

Within  these  statutes  notice  to  or  knowledge  by 
the  creditor  taking  the  transfer  .or  accepting  the 
pi-eference  would  seem  to  constitute  participation 
in  the  debtor*s  intent  to  commit  a  fraud  upon  the 
act,  which  will  invalidate  the  transaction. 

Thus,  a  transfer  by  an  insolvent  debtor  to  a 
creditor  with  intent  to  prefer  him  contrary  to  the 
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provisions  of  the  Minnesota  insolvent  act,  is  in- 
valid where  such  facta  are  known  to  the  creditor 
as  are  sufficient  to  put  a  person  of  ordinary  pru- 
dence upon  inquiry,  and  such  inquiry  would  have 
brought  the  required  information.  Holcombe  v. 
Bhrmanntraut,  46  Minn.  897  (1891). 

And  a  sale  by  a  debtor  to  a  creditor,  giving  him 
an  advantage  over  other  creditors,  will  be  deemed 
under  the  Louisiana  statute  to  have  been  made  in 
fraud  of  creditors,  where  the  purchaser  knew  that 
the  vendor  was  insolvent.  De  Blanc  v.  Martin,  2 
Rob.  (La.)  89  (1842). 

And  a  sate  made  with  intent  to  give  preferences 
to  certain  creditors  and  to  hinder  and  delay  others, 
which  intent  is  known  to  and  shared  in  by  the  pur- 
chaser, is  void  under  the  Iowa  statute  prohibiting 
preferences  though  there  is  no  actual  intention  to 
defraud  creditors.  Bixby  v.  Carskaddon,  55  Iowa, 
533  (1881). 

So,  if  a  creditor  who  purchases  property  from  an 
embarrassed  debtor  in  payment  of  his  debt  intends 
thereby  to  assist  the  debtor  in  defrauding  his 
other  creditors,  his  purchase  is  invalid  though  his 
debt  was  t>ona  fide  and  one  of  his  objects  in  mak- 
ing the  purchase  was  to  save  it.  Wood  v.  Keith, 
CO  Ark.  425  (1895);  HoweU  v.  Carden,  99  Ala.  100 
(1892);  Palmour  v.  Johnson.  84  Ga.  91  (1889);  Phlnizy 
V.  Clark,  62"  Ga.  626  (1879). 

And  a  deed  made  by  a  debtor  to  a  creditor,  which 
is  fraudulent  as  to  creditors,  is  not  relieved  from 
the  taint  of  fraud  by  proof  that  it  was  made  osten- 
sibly to  discharge  the  debt.  Merry  v.  Bostwick, 
13  111.  398,  54  Am.  Dec.  434  (1851). 

So,  a  bill  of  sale  from  the  sheriff  having  five  ex- 
ecutions against  an  embarrassed  trader  of  all  his 
goods  which  he  had  seized  under  such  execution, 
made  with  an  understanding  that  they  should  re- 
main on  the  trader^s  premises  to  enable  him  to  re- 
purchase them,  the  object  being,  not  simply  to  re- 
lieve him  from  a  forced  sale  of  his  goods,  but  also 
to  protect  them  from  the  Judgments  of  other 
creditors,  is  invalid  under  13  Eliz.  chap.  5,  9  1,  and 
as  an  act  of  bankruptcy.  Graham  v.  Furber,  14  C. 
B.  410,  2  C.  L.  Rep.  10, 452, 23  L.  J.  C.  P.  51, 18  Jur.  228 
(1854). 

So,  a  chattel  mortgage,  though  made  to  secure 
an  antecedent  debt,  is  void  as  gi\ing  a  preference 
to  creditors,  and  as  in  fraud  of  the  bankruptcy  act, 
where  at  the  time  it  was  given  the  mortgagee  had 
knowledge  of  the  insolvency  of  the  mortgagor. 
City  Nat.  Bank  v.  GoodHch,  3  Colo.  189  (1876). 

And  a  mother  who  receives  a  chattel  mortgage 
from  her  sons  doing  business  as  partners  upon  their 
entire  stock  with  knowledge  of  their  insolvent 
condition  is  not  entitled  to  any  preference  as  a 
bona  fide  secured  creditor  over  other  creditors. 
Cron  V.  Cron's  Estate,  56  Mich.  8  0885). 

And  a  contract  for  the  transfer  of  property, 
which  gives  one  creditor  a  preference  over  others, 
is  fraudulent  if  the  party  to  be  benefited  thereby 
knew  of  the  insolvency  of  the  obligor,  which 
knowledge  must  be  shown  by  the  party  attacking 
the  contract.  White  v.  Trotter,  14  Smedes  &  M.  30, 
53  Am.  Dec.  112(1860). 

So,  a  mortgage  taken  for  the  purpose  of  prevent- 
ing an  equal  distribution  under  the  bankrupt  law. 
and  to  prevent  its  having  its  free  course,  is  void 
when  the  mortgagor  was  insolvent  in  fact  and  the 
mortgagee  had  reasonable  cause  to  believe  him  to 
be  insolvent  and  that  he  was  acting  in  contempla- 
tion of  insolvency.  Beals  v.  Quinn,**101  Mass.  262 
a869). 
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existeuce  or  nonexistence  of  any  statute.  It 
is  simply  the  common  right  that  every  one 
has  to  recover  the  value  of  his  propertv  when 
wrongfully  taken.  The  plaintiffs,  if  they 
owned  the  goods,  could  have  sued  McGuire 
and  the  sheriff  and  the   defendants  jointly, 


if  they  desired,  or  either  of  them  separately. 
Lorejoy  v.  Murray,  70  U.  S.  3  Wall.  19,  18 
L.  ed.  134.  Tlie  only  issue  in  this  con- 
trovers}'  that  was  really  contested  is  whether 
plaintiffs  owned  the  goods  levied  on  under 
the  McGuire  attachment.     Their  claim  rests 


And  a  transfer  made  while  the  vendor  was  In- 
solvent or  in  cootemplation  of  InsolveDcy,  the 
payment  for  which  was  made  with  a  view  to  give 
preferences  to  the  transferee  over  other  creditors, 
the  transferee  havln?  reasonable  cause  to  believe 
that  the  vendor  was  insolvent  or  In  contemplation 
of  Insolvency,  authorizes  the  Jury  to  Infer  that 
such  transferee  had  reasonable  cause  to  believe 
that  the  vendor  intended  the  transfer  as  a  prefer- 
ence.   Abbott  V.  Shepard,  142  Mass.  17  (1886). 

So,  a  sale  by  an  insolvent  debtor  for  the  avowed 
purpose  of  securing  creditors  to  a  <?roater  extent 
than  is  lawful  under  the  provisions  of  the  New  York 
assifirnment  law  ol  1887.  of  nil  bis  property  to  assiern- 
eea  of  insufficient  responsibility,  substantially  on 
credit  and  for  the  purchase  price,  taking  the  notes 
of  the  assignee  on  long  time,  is  sufficient  to  warrant 
a  finding  that  it  was  made  with  intent  to  defraud 
creditors.    Evans  v.  Sims,  82  Hun,  396  (1884). 

And  a  purchase  by  one  who  bad  reasonable 
cause  to  believe  that  it  was  the  vendor's  intent  to 
contravene  the  Insolvent  laws  would  be  void  al- 
though the  berieflt  of  the  preference  thereby  in- 
tended might  inure,  not  to  himself,  but  to  another 
and  wholly  bona  fide  and  innocent  creditor,  who 
•  by  reason  of  his  innocence  could  retain  the  pay- 
ment.   Crafts  v.  Belden,99Ma8S.  5.%  (1869). 

So,  a  mortgage  given  by  an  insolvent  corporation 
to  secure  an  existing  debt  with  Intent  to  prefer  a 
creditor  who  has  reason  to  believe  that  the  cor- 
poration is  insolvent  and  that  a  preference  is  m- 
tended  in  fraud  of  the  insolvency  law,  made  within 
four  months  of  the  filing  of  a  petition  in  insolven- 
cy, is  Invalid.    Clay  v.  Towie,  78  Me.  88  (1886). 

And  a  mortgage  given  by  a  failing  debtor  within 
four  months  of  his  insolvency  to  a  mortgagee 
knowing  his  condition  or  having  reasonable  cause 
to  suspect  It,  is  Invalid  under  the  laws  of  Vermont 
prohibiting  a  conveyance  bj'  a  debtor  to  a  creditor 
within  four  months  of  insolvency  where  the  cred- 
itor had  reasonable  cause  to  believe  him  insolvent 
or  in  contemplation  of  insolvency.  Knower  v. 
Haines,  31  Fed.  Rep.  513  (1887). 

And  a  mortgage  executed  by  an  insolvent  debtor 
with  Intent  to  prefer  a  creditor  who  has  reasonable 
cause  to  believe  him  to  be  insolvent,  and  knows  it 
to  have  been  made  In  fraud  of  the  bankruptcy  act, 
and  who  for  the  purpose  of  evading  that  act  con- 
ceals and  withholds  the  mortgage  from  record  for 
several  months,  is  void  under  the  bankruptcy  act. 
though  executed  more  than  two  months  before  the 
filing  of  a  petition  in  bankruptcy  against  the 
mortgagor.  Blennerhassctt  v.  Sherman,  105  U.  S. 
100,  26  L.  ed.  1080  (1882). 

And  In  Forbes  v.  Howe,  102  Mass.  428,  3  Am.  Rep. 
475  (1869),  an  instruction  that  if  a  creditor  had  rea- 
sonable cause  to  believe  that  his  debtor  was  in- 
solvent, and  with  that  knowledge  took  nearly  all 
his  property  to  secure  himself  at  the  same  time 
knowing  that  the  law  required  that  bis  property 
should  be  divided  equally  among  his  creditors,  it 
would  go  far  towards  supporting  the  Inference 
that  he  bad  reasonable  cause  to  believe  that  the 
debtor  intended  the  mortgage  as  a  preference,  is 
not  obnoxious  to  the  objection  that  it  is  in  the  na- 
ture of  a  charge  with  respect  to  matters  of  fact. 

So,  a  chattel  mortgage  made  so  near  in  point  of 
time  to  an  assignment  as  to  be  evidently  a  part  of 
the  purpose  contemplated  and  a  part  of  the  same 
transaction,  taken  with  knowledge  of  the  in- 
■iolvency  of  the  mortgagor,  constitutes  an  illegal 
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preference  under  the   Michigan   insolvency  laws. 
Heineman  v.  Hart,  55  Mich.  64  (1884). 

And  when  an  insolvent,  at  his  own  instance  and 
c<»nvenience, voluntarily  gives  his  creditor  security, 
it  is  a  suspicious  circumstance,  and  if  followed  in 
a  short  time  by  an  assignment,  the  conclusion  will 
be  justified.  In  the  absence  of  other  controlling  cir- 
cumstances, that  both  were  contemplated  and 
should  be  deemed  in  law  one  transaction,within  i  he 
prohibition  of  How.  (Mich.)  Stat  $  87J9,  invalidat- 
ing preferences  in  common-law  assignments 
Kellogg  v.  Root,  23  Fed.  Rep.  525  (1885  >. 

Hyt  an  indemnity  mortgage  executed  by  a  debtor 
for  an  honest  purpf>8e  the  day  before  he  makes  a 
general  assignment  for  the  benefit  of  his  creditors 
is  not  Invalidated  thereby.  Root  v.  Harl,  62  Mich. 
420  (1886). 

And  chattel  mortgages  made  and  deliveriHi  by  a 
failing  debtor  to  secure  valid  and  honest  debts 
without  fraud  in  fact,  two  days  In  advance  of  an 
assignment  for  the  benefit  of  creditors,  do  not  con- 
stitute an  illegal  preference  under  the  Michigan 
statute  providing  that  all  assignments  fi>r  credit- 
ors shall  be  void  unless  the  same  shall  be  without 
preference.    Root  v.  Potter,  50  Mich.  498  -  lw«). 

The  fact  that  a  chattel  mortgage  was  executed 
but  a  few  hours  previous  to  the  making  of  an  as- 
signment by  the  mortgagor  for  the  Iwneflt  of 
creditors  is  not  conclusive  evidence  ot  fraud  which 
will  entitle  the  assignee  to  recover  the  property 
as  a  part  of  the  assigned  estate.  Brown  v.  Far- 
mers' &  M.  Bkg.  Co.  86  Neb.  434  (1893). 

So.  payment  of  a  debt  by  an  insolvent  <lebtor 
cannot  be  regarded  as  a  forbidden  preference 
under  the  national  bankruptcy  act,  unless  the 
debtor  intended  thereby  to  give  a  preference  and 
the  creditor  had  reasonable  cause  to  believe  him  to 
be  insolvent.  Stewart  v.  Hopkins,  30  Ohio  St.  oOe 
(1876). 

And  in  order  to  invalidate  a  convejance  under 
that  act  on  the  ground  that  it  was  made  as  a  pref- 
erence, it  must  api>ear  that  the  debtor  was  insol- 
vent at  the  time  of  the  conveyance  or  that  he  made 
it  in  contemplation  of  insolvency,  that  he  did  it  with 
a  view  to  give  a  preference  to  a  creditor,  that  the 
party  taking  the  conveyance  or  to  be  benefited  by 
it  had,  at  that  time,  reasonable  cause  to  lielieve 
him  to  be  insolvent,  and  that  the  conveyance  was 
made  in  fraud  of  the  provision  of  the  act.  Forbes 
v.  Howe,  102  Mass.  428,  3  Am.  Rep.  475  il*W.^:  Rice 
V.  Melendy.  41  Iowa.  395  (1875);  Bauman  v.  Cunning- 
ham, 48  Minn.  292  (1892):  Mays  v.  Fritton,  87  U.  S.  30 
Wall.  414,  22  L.  ed.  389  (1874). 

And  a  mortgage  made  by  an  Insolvent  within 
two  months  previous  to  the  filing  of  the  petition  io 
l)ankruptcy  against  him  upon  the  urgent  request 
of  a  creditor  Is  valid,  where  be  supposed  he  could 
go  on  and  pay  his  debts  and  did  not  at  any  time  in- 
tend to  assign  or  expect  to  be  proceeded  against  in 
bankruptcy.  Dow  v.  Sargent,  15  N.  H.  115,  41  Ara. 
Dec.  684  (1844). 

And  a  mortgage  for  an  actual  bona  fide  loan  in 
the  ordinary  course  of  business  is  not  avoided  by 
Maryland  act  of  1890,  chap.  364,  prohibiting  prefer- 
ences by  merchants  who  are  insolvent  or  c^intein- 
plating  insolvency,  saving  liens  for  money  bona 
fide  loaned,  where  there  Is  nothing  to  show  that 
the  mortgagee  knew  the  mortgagor  was  insolvent 
or  in  comtemplation  of  insolvency,  or  of  any  at- 
tempt on  his  part  to  hinder,  delay,  or  defraud  his 
creditors.    Hinkleraan  v.  Fey,  79  Md.  112  (18Wj. 
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upon  the  instrument   executed  by   Jones  &  I  of  the  case,  seem  to  state  fairly  the  different 
Fulton,  and  their  title  depends  upon  its  in-    propositions  of  law   to    which    they   relate, 


tegrity 

The  different  instructions  given  at  the 
request  of  both  parties,  that  appear  in  the 
record,  but  are  not  copied  in  our  statement 


and  to  be  free  from  error. 

We  do  not  find  any  reversible  error  in  the 
refusal  of  the  I8th  instruction  asked  by  the 
plaintiffs,  which  directed  a  verdict  for  them. 


So,  a  mortera(?e  given  by  a  debtor  to  a  creditor, 
covering-  all  of  a  stock  of  merchandteo,  the  debtor 
having  other  property  before  beingr  insolvent,  is 
not  invalidated  by  8.  C.  Gen.  Stat.  §  2014,  invalidat- 
ing a  disposition  of  his  property  by  a  debtor  so  us 
to  give  a  preference  to  one  or  more  of  his  creditors, 
where  neither  the  vendor  nor  the  purchaser  hadany 
suspicion  that  the  vendor  was  insolvent.  Weitz  v. 
Potter,  82  Fed.  Rep.  888  (1887). 

Nor  is  it  invalidated  by  the  fact  that  the  agent  in 
whose  name  the  mortgaged  stock  of  goods  is  car- 
ried knew  of  the  insolvency  of  his  principal,  where 
neither  the  mortgagor  nor  the  mortgagee  had  any 
suspicion  of  it.    Itdd. 

And  a  chattel  mortgage  given  in  consideration 
of  an  actual  bona  flde  advance  by  the  mortgagee 
without  knowledge  of  the  insolvency  of  the  mort- 
gagor or  of  any  Intention  on  his  part  to  defeat,  de- 
lay, or  hinder  his  creditors.  Is  not  invalidated  or 
affected  by  the  statute.  Campbell  v.  Patterson,  21 
Can.  8.  C.  645  (1893). 

And  a  mortgage  executed  by  an  insolvent  debtor 
with  intent  to  secure  and  prefer  one  creditor  over 
others,  covering  a  large  portion  of  his  property,  is 
not  void  under  the  South  Carolina  assignment  act. 
Gen.  Stat.  §  2014.  Magoveru  v.  Richard,  27  8.  C.  272 
(1886). 

So,  a  creditor  is  not  prevented  from  taking  secur- 
ity by  mortgage  or  otherwise  from  an  insolvent 
debtor,  with  knowledge  of  his  financial  weakness, 
by  How.  (Mich.)  8tat.  8  8730,  prohibiting  preferences 
in  common -law  assignments,  so  long  as  the  creditor 
has  no  notice  or  knowledge  that  the  debtor  con- 
templates making  an  assignment,  but  the  security 
must  be  given  at  the  instance  of  the  creditor, 
be  duly  delivered,  and  he  must  have  no  notice  or 
knowledge  of  any  fraudulent  purpose  within  the 
meaning  of  the  statute.  Kellogg  v.  Root,  23  Fed. 
Rep.  625  (1885). 

And  a  mortgage  given  by  an  insolvent  firm  in 
anticipation  of  an  assignment  to  certain  creditors 
upon  the  firm  property,  which  is  accepted  in  pay- 
ment or  as  security  for  Just  and  valid  debts  with- 
out knowledge  of  such  intended  assignment,  is  not 
fniudulent  as  a  preference  in  their  favor.  Sweetzer 
V.  Hlgby.  63  Mich.  13  (1886). 

And  mortgages  given  by  a  faihng  debtor  for  a 
bona  tide  indebtedness  to  the  full  amount  named 
in  the  respective  instruments  are  not  invahdated 
as  illegal  preferences  where  none  of  the  mortgagees 
knew  at  the  time  they  were  executed  that  the 
mortgagor  was  insolvent  or  contemplated  insol- 
vency.   Field  V.  Fisher,  65  Mich.  606  (1887). 

8o  a  mortgage  by  a  debtor  to  a  creditor  intended 
to  secure  the  creditor's  claim  will  not  be  set  aside 
under  the  Louisiana  statute  as  giving  an  illegal 
preference  where  there  is  nothing  to  show  that  the 
mortgagees  knew  or  believed  that  their  debtor  was 
unable  to  pay  his  debts  and  sought  to  give  them  an 
unwarrantable  advantage.  Barrett  v.  His  Credi- 
tors. 4  Rob.  (La.)  408  (1843). 

And  a  mortgage  given  by  a  woman  whose  busi- 
ness had  been  mostly  suspended  during  the  time  of 
making  changes  and  improvements  in  her  buildings, 
upon  the  receipt  of  a  sum  of  money  pursuant  to  a 
previous  arrangement  after  which  she  became  in- 
solvent, does  not  necessarily  require  an  inference 
that  the  conveyance  was  given  or  received  with 
fraudulent  intent  within  the  Massachusetts  statute, 
where  at  the  time  she  expected  to  continue  and  the 
vendor  bad  reason  to  believe  that  it  had  been 
81  L.  li.  A. 


profitable,  and  that  she  would  be  relieved  from 
embarrassment  and  able  to  prosecute  it  with  the 
aid  he  had  furnished.  Bridges  v.  Miles,  152  Mass. 
249. 

The  fact  that  a  purchaser  had  no  knowledge  of 
the  insolvency  of  his  vendor,  or  that  he  intended  to 
sell  to  him  as  a  preference,  however,  cannot  avail 
to  protect  him  under  Md.  Code,  art.  47,  §§22,  32,  pro- 
viding that  preferences  shall  be  deemed  an  act 
of  insolvency,  and  that  upon  the  adjudication 
therein  provided  for,  all  the  estate  and  property  of 
the  debtor  shall  be  devested,  and  that  any  such 
lion  or  preference  shall  be  void.    Willison  v.  First 

I  Nat.  Bank,  80  Md.  196  (1894). 

j     But  a  mortgage  not  followed  by  a  general  assign- 
ment within  ninety  days  is  good  as  against  creditors, 

I  though  the  debtor  was  insolvent  at  the  time  to  the 

"  knowledge  of  the  grantor.    Magovern  v.  Richard, 
27  S.  C.  272  (1886). 

And  a  ctmveyance  by  a  falling  del)tor  with  a  view 
to  insolvency,  to  a  creditor  who  accepted  It  with 
knowledge  of  the  circumstances  and  a  view  of 
securing  a  preference  over  other  creditors,  is  not 
invahd  as  against  a  levying  creditor  under  the 
Connecticut  insolvency  act  where  no  proceedings 
in  insolvency  were  instituted  within  sixty  days. 
Sisson  v.  Roath,  80  Conn.  15  (1861). 

And  a  transfer  of  a  promissory  note,  made  by  a 
debtor  to  a  creditor,  to  whom  he  was  indebted 
more  than  the  amount  of  the  note,  when  he  knew 
that  his  failure  was  unavoidable,  with  intent  to 
prefer  the  creditor,  is  not  a  fraud  upon  the  bank- 
ruptcy laws  where  the  debtor  is  not  adjudged  a 
bankrupt  within  three  months  thereafter.  Alex- 
ander V.  Gait,  9  Fed.  Rep.  149  (1881). 

Nor  are  a  judgment  and  a  levy  thereunder  upon 
the  property  of  an  insolvent  debtor  invalidated  by 
the  fact  that  the  Judgment  creditor  knew  of  the 
insolvent  condition  of  the  debtor,  and  the  lien 
thereof  will  not  be  displaced  by  subsequent  pro- 
ceedings in  bankruptcy  though  commenced  within 
four  months  of  the  levy  of  the  execution  or  rendi- 
tion of  the  Judgment.  Wilson  v.  City  Bank,  84  U. 
8. 17  Wall.  473,  21  L.  ed.  723  (1883). 

And  so  long  as  a  corporation  is  a  going  concern 
engaged  in  the  conduct  of  its  business  for  which 
it  was  organized,  and  not  known  or  believed  to  be 
insolvent  by  its  officers  and  managers,  with  assets 
exceeding  its  liabilities  by  many  thousand  dollars, 
however,  it  is  not  in  such  a  state  of  insolvency  as 
will  preclude  a  creditor  from  taking  a  mortgage 
upon  its  property  to  secure  its  debt,  though  it  sub- 
sequently turns  out  that  It  was  in  fact  unable  to 
pay  its  debts  and  the  debt  was  one  for  which  the 
directors  were  securltv.  Sabin  v.  Columbia  River 
Lumber  &  F.  Co.  25  Or.  15  (1803). 

8o,  it  is  not  enough  that  a  creditor  has  some 
cause  to  suspect  the  insolvency  of  his  debtor  in 
order  to  invalidate  a  security  taken  for  his  debt, 
under  the  bankruptcy  act;  he  must  have  such 
knowledge  of  such  facts  as  would  induce  a  reason- 
able belief  of  his  debtor's  insolvency.  Grant  v. 
First  Nat.  Bank,  97  U.  8.  80,  24  L.  ed.  971  (1877). 

And  a  creditor  has  reasonable  cause  to  believe  a 
debtor  who  is  a  trader  to  be  insolvent  so  as  to  ren- 
der a  transfer  to  him  of  a  part  of  his  property  in- 
valid as  a  fraud  upon  the  bankruptcy  act,  when 
such  a  state  of  facts  is  brought  to  his  notice  re- 
specting the  affairs  and  pecuniary  condition  of  the 
debtor  as  would  lead  a  prudent  business  man  to 
the  conclusion  that  he  Is  unable  to  meet  his  obliga- 
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We  see  but  little,  if  anything,  in  the  evi- 
dence, that  even  tends  to  establish  fraud ; 
but  at  the  same  time  we  do  not  undertake 
to  say  that  there  is  absolutely  no  evidence  of 
that  kind. 

The  19th  instruction  asked  by  the  plaintiffs 
should  have  been  given.  It  is  not  a  fraud  for 
one  creditor  to  try  to  keep  another  from  find- 
ing out  about  a  trade  that  he  is  seeking  to 
make,  for  no  other  purpose  than  his  own  pro- 
tection. 

In  regard  to  the  20th  instruction  asked  by 
the  appellants,  and  refused  by  the  court,  we 
-deem  it  sufficient  to  say  that,  in  our  opinion, 
its  refusal  was  not  error  of  which  the  ap- 
pellants can  complain.  ^  proper  disposition 
of  this  case  can  be  arrived  at  by  fairly  con- 
struing the  acts  of  the  parties,  without  stop- 
ping to  discuss  the  legal  consequences  of 
secret  motives  or  mere  intent,  not  acted  upon 
or  carried  out. 

The  21st  instruction  asked  by  the  plain- 
tiffs, and  the  9th  given  by  the  court  at  the 
request  of  the  defendants,  both  relate  to  the 
effect  of  the  statement  that  .Tones  &  Fulton 
claim  the  representatives  of  the  plaintiffs 
made  in  regard  to  their  money  in  bank  and 
their  accounts.  Without  discussing  either 
of  these  instructions  in  detail,  we  are  of  the 
•opinion  that  the  purchasers  were  under  no 
^  obligation  whatever  to  take  the  money  in 
'  bank  on  their  debts  instead  of  the  goods ; 
nor  did  the  future  disposition  of  the  money 
or  accounts  concern  them.  If  their  debts 
were  bona  fide,  they  had  a  right,  under  the 
'law,  to  collect  them,  either  in  money  or  prop- 
•erty,  however  disastrous  tlie  consequences 
might  be  to  others.  Although  Jones  &  Ful- 
ton, at  the  time  they  sold  to  the  plaintiffs, 
may  have  intended  to  defraud  their  other 


creditors  by  appropriating  to  their  own  use 
the  money  and  accounts,  and  although  the 
purchasers  may  have  known  of  this  intention, 
their  purchase  could  not  be  defeated  on  that 
account  alone.  Such  was  the  decision  of 
this  court  in  Wood  v.  Keith,  60  Ark.  425. 
If  the  purchasing  creditor*s  debt  is  honest, 
and  his  only  object  is  to  secure  the  payment 
of  his  own  debt,  he  is  not  affected  by  any 
motive  or  design  that  the  debtor  may  have 
or  entertain  as  to  his  other  creditors.  But 
he  will  not  be  permitted  to  protect  himself 
by  any  fraud  to  which  he  is  a  party.  Fraud 
cuts  down  everything,  and  no  claim  or  title 
can  rest  upon  any  such  foundation.  So,  in 
this  case,  if  the  disposition  of  the  money  in 
bank,  and  the  accounts,  or  either  of  them, 
came  up  for  discussion  while  negotiations 
were  pending,  the  plaintiffs  or  their  repre- 
sentatives might  well  have  said  to  the  vend- 
ors :  **  We  are  not  concerned  with  that  prop- 
erty. We  care  nothing  about  it,  and  your 
disposition  of  it  is  not  material  to  us.**  The 
law  would  not  attach  any  fraud  to  such 
words,  or  to  any  expressions  of  similar  im- 
port. 

The  11th  instruction  given  at  the  request 
of  the  defendants  was  clearly  erroneous. 
There  is  nothing  in.  any  part  of  the  record, 
either  in  the  bill  of  sale  or  in  the  oral  evi- 
dence, disclosing  any  feature  of  an  assi^- 
ment.  When  the  appellants  accepted  the  bill 
of  sale,  they  were  bound  by  its  terms,  and 
were  liable  to  every  creditor  whose  debt  was 
assumed ;  and  that  liability  was  in  no  manner 
dependent  upon  the  disposition  of  the  stock 
of  goods. 

For  the  errors  indicated,  ths  cause  U  re- 
versed, and  remanded  for  a  new  trial. 

Wo>od,  J.,  being  disqualified,  did  not  sit. 


tions  as  they  mature  in  the  ordinary  course  of 
business.  Toof  v.  Martin,  80  U.  8. 18  Wail.  40,  20  L. 
ed.  481  (1871). 

But  positive  knowled^  on  the  part  of  a  creditor 
of  the  insolvency  ofihis  debtor  need  not  be  estab- 
lished iu  order  to  invalidate  a  sale  by  which  he  is 
Kiven  a  preference.  Proof  of  circumstances  tend- 
lug  to  produce  a  strong  impression  that  he  was 
aware  of  it  is  sufficient.  De  Blanc  v.  Martin,  2  Rob. 
(La.)  39  (1842). 

So,  a  creditor  who  takes  goods  from  his  debtor 
in  payment  of  a  pre-existing  debt,  and  assumes 
the  pa3rment  of  other  debts  to  the  debtor  in  an 
amount  greater  than  bis  own,  with  the  knowledge 
that  the  debtor  had  reserved  from  the  stock  of 
goods  sold  the  amount  exempt  to  him  by  law,  is 
chargeable  as  matter  of  law  with  notice  of  the  ex- 
istence of  other  creditors  of  the  debtor.  Chipman 
V.  Glennon.  98  Ala.  263  (1892). 

And  that  the  indebtedness  of  an  insolvent  to  a 
creditor  for  which  he  makes  a  transfer  of  property 
was  overdue,  and  that  the  creditor  had  been  press- 
ing him  for  payment  without  success,  and  that  his 
checks  drawn  in  their  favor  had  been  dishonored, 
and  he  was  neglecting  his  business  and  running 
behind,  to  his  knowledge,  and  that  he  knew  of 
other  indebtedni'ss  but  did  not  know  how  much 
and  that  the  sale  to  him  was  not  in  the  regular 
course  of  business,— are  sufficient  to  charge  him 
with  notice  of  the  intent  of  the  insolvent  to  prefer 
him  contrary  to  the  provisions  of  the  insolvent  act. 
Holcorabe  v.  Ehrmanntraut,  46  Minn.  397(1891). 

So,  a  transfer  of  property  made  hy  a  debtor  to 
his  creditc  r  not  in  the  ordinary  course  of  business 
^1  L.  R.  A. 


is  prima  facie  fraudulent  within  the  meaning  of 
the  California  insolvency  act,  and  sufficient  to 
charge  the  transferee  with  notice  of  the  insolvency 
of  the  vendor.    Godfrey  v.  Miller,  80  CaL  420  a889). 

And  a  transfer  made  by  a  debtor  to  his  creditor 
on  Sunday,  which  is  accepted  without  exemption 
with  knowledge  that  the  debtor^s  property  bad 
been  attached  on  the  preceding  day,  and  that  an- 
other attachment  was  expected,  is  not  a  transfer 
in  the  ordinary  course  of  business,  and  the  trans- 
feree will  be  charged  with  notice  of  the  vendor's 
insolvency  and  with  an  intent  to  hinder,  delay,  and 
defraud  his  other  creditors.    Ibid, 

And  a  transfer  by  a  debtor  to  a  particular  cred- 
itor of  his  book  accounts,  made  by  way  of  orders 
drawn  by  the  debtor  on  his  debtors,  is  an  assign- 
ment out  of  the  ordinary  course  of  business  within 
the  meaning  of  the  insolvency  act,and  is  prima  facie 
evidence  that  the  transferee  had  reasonable  cause 
to  believe  that  it  was  made  to  prevent  the  debtor's 
property  from  coming  to  his  assignee  in  insol- 
vency. Washburn  v.  Huntington,  78  Cal.  673  (1889). 

And  money  paid  by  a  debtor  with  intent  to  pre- 
fer a  creditor  cannot  he  recovered  by  the  debtor's 
assignee  under  Massachusetts  statute  of  1841,  chap. 
124, 5  8,  providing  for  the  recovery  by  the  assignee 
of  an  insolvent  debtor  in  specified  cases  from  a 
creditor  of  such  debtor,  property  assigned,  sold, 
transferred,  or  conveyed  to  the  creditor  with  in- 
tent to  give  a  preference  for  the  value  thereof 
though  the  creditor  also  purchased  goods  of  the 
debtor  at  that  time  knowing  him  to  be  insoU'ent. 
Wall  V.  Lakin,  13  Met.  167  (1847). 

F.  H.  B. 
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PENNSYLVANIA    COMPANY,    Plfi.     in 
Err., 

V, 

James  McCANN. 
(S3  Ohio  St.  127.) 

*1.  The  gr^neral  assembly  of  this  state 
has  authority  to  prescribe  the  oiroum- 
stances  that  shall  constitute  prima  facie  evidence 
of  a  fact  in  issue  in  an  action  on  trial  In  the 
courts  of  this  state,  whether  the  cause  of  ac- 
tion to  which  it  relates  arose  within  or  without 
the  territorial  limits  of  the  state. 

jB.  The  provision  of  the  second  section 
of  the  act  of  April  8,  1890  (B7  Ohio  Laws, 
149),  which  provide  that  when  certain  "defects 
shall  be  made  to  appear  in  the  trial  of  any  action 
in  the  courts  of  this  state,  brought  by  such  em- 
ployee or  his  legral  representatives  against  any 
railroad  corporation  for  damages  on  account  of 
such  injuries  so  received,  the  same  shall  be  prima 
facie  evidence  of  negligence  on  the  part  of  such 
corporation,"  applies  to  all  railroad  companies 
any  part  of  whose  line  of  railway  extends  into 
this  state,  whether  the  injury  complained  of  was 
received  within  or  without  the  state. 

(January  21, 1896.) 

ERROR  to  the  Circuit  Court  for  Mahoning 
County  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  its  negligence.     Affirmed. 

Statement  by  Bradbury*  J.  : 

On  the  7th  day  of  May,  1890,  the  defendant 
in  error,  who  was  a  brakeman  in  the  service 
of  the  plaintiff  in  error,  in  attempting,  in  the 
«tate  of  Pennsylvania,  to  board  one  of  its 
moving  cars,  put  his  foot  in  a  stirrup  that 
was  suspended  from  the  sill  of  the  car,  and 
used  as  a  step  in  mounting  the  car ;  the  stir- 
rup, or  step,  yielded  to  the  pressure  of  his 
foot,  causing  him  to  be  thrown  under  the 
car,  whereby  a  wheel  of  the  locomotive, 
which  was  backing,  ran  over  one  of  his  legs, 
inflicting  the  injury  of  which  he  complained 
in  his  petition.  After  the  evidence  on  behalf 
of  the  defendant  in  error  had  been  introduced, 
the  plaintiff  in  error  moved  the  court  of  com- 
mon pleas  to  take  the  case  from  the  jury  and 
to  render  a  judgment  in  its  favor,  which 
was  done.  Thereupon  the  defendant  in  error 
Curried  the  cause  to  the  circuit  court  to  re- 
verse the  judgment  of  the  court  of  common 
pleas. 

The  circuit  court  reversed  the  judgment  of 
the  court  of  common  pleas  on  the  sole  ground 
that  the  act  of  April  2,  1890  (87  Ohio  Laws, 
149),  was  applicable,  by  force  of  which  the 
fact  that  the  stirrup  was  defective  made  a 
prima  facie  case  of  negligence  against  the 
railroad   company.     The   railroad  company 

•Headnotes  by. the  Court. 


Note.— For  illustration  of  power  of  legislature  to 
make  rule  as  to  prima  facie  evidence,  see  also 
Wooten  V.  State  (Fla.)l  L.  R.  A.  819. 
81  L.  R.  A. 


thereupon,  brought  the  cause  to  this  court  to 
reverse  the  judgment  of  the  circuit  court  and 
reinstate  that  of  the  court  of  common  pleas. 

Mr.  A.  W.  Jonea  for  plaintiff  in  error. 

Messrs.    Gary    Sb    Bojrle,    Georg^e    F. 

Arrel,  W.  T.  Gibson,  and  R.  B.  Murray 

for  defendant  in  error. 

Bradbury,  J.,  delivered  the  opinion  of 
the  court : 

The  only  question  arising  upon  the  record 
of  sufficient  importance  to  be  worthy  of  ex- 
tended consideration  is  whether  the  act  of  the 
general  assembly  of  this  state,  passed  April 
2,  1890  (87  Ohio  Laws.  149K  is  applicable  to 
the  case  or  not,  the  injury  complained  of 
having  been  sustained  beyond  the  limits  of 
this  state.  It  was  contended  in  argument 
that  the  railroad  upon  which  the  plaintiff 
below  was  injured,  lay  wholly  outside  the 
state.  The  record,  however,  discloses  that, 
the  railroad  company,  at  the  time  and  before 
the  accident  occurred,  was  t)peratinj2:  a  rail- 
road running  from  Toungstown,  in  this  state, 
to  a  point  within  the  state  o(  Pennsylvania, 
and  in  connection  therewith,  a  branch,  4  or 
5  miles  long,  on  which  the  accident  occurred, 
connecting  the  main  line  with  certain  coal 
mines  from  which  it  transported  coal  to  the 
main  line,  and  thence  in  different  directions 
over  the  latter  to  market;  and  that  in  the 
discharge  of  his  duties  as  servant  of  the  rail- 
road companv,  the  defendant  in  error  passed 
in  and  out  of  the  state  of  Ohio,  on  the  main 
line,  as  the  exigencies  of  its  business  re- 
quired. 

The  2d  section  of  the  act  in  question  (87 
Ohio  Laws,  149)  prescribes  the  effect  that 
shall  be  given  to  evidence  which  establishes 
a  defect  in  the  locomotives,  cars,  machinery, 
or  attachments  of  certain  railroads,  in  actions 
for  injuries  to  its  employees,  caused  by  such 
defects ;  and  declares  that  when  such  defects 
are  made  to  appear  the  same  shall  be  prima 
facie  evidence  of  negligence. 

There  can  be  no  doubt  respecting  the  gen- 
eral power  of  a  state  to  prescribe  the  rules  of 
evidence  which  shall  be  observed  by  it  judi- 
cial tribunals.  It  is  a  matter  concerning  its 
internal  policy  over  which  its  le)jislative  de- 
partment necessarily  has  authority,  limited 
only  by  the  constitutional  guaranties  respect- 
ing due  process  of  law,  vested  rights,  and  the 
inviolability  of  contracts.  Columbus,  II.  V. 
dt  T.  R.  Co.  V.   EHck,  51  Ohio  St.  146. 

In  TempUton  v.  Kraner,  24  Ohio  St.  554, 
this  court  held  that  "under  the  grant  of  leg- 
islative power  in  the  Constitution,  the  gen- 
eral assembly  has  complete  control  over  the 
remedies  which  are  to  be  afforded  to  parties 
in  the  courts  of  the  state ;  and  if  the  reme- 
dies provided  do  not  interfere  with  vested 
rights,  such  effect  must  be  given  them  as  will 
carry  out  the  intent  of  the  law-making  pow- 
er." 

The  rules  of  evidence  pertain  to  the  remedy, 
and  usually  are  the  same  whether  the  cause  of 
action  in  which  they  are  applied,  arises 
within  or  without  the  state,  whose  tribunal 
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is  investigating  the  facts  in  contention  be- 
tween the  parties  before  it.  Nor  is  it  material 
in  this  respect  whether  the  parties  are  resi- 
dents or  nonresidents  of  the  state.  The  law 
of  evidence  in  its  ordinary  operation  is  no 
more  affected  by  one  of  these  considerations 
than  by  the  other.  No  extra-territorial  effect 
is  given  to  a  statute  creating  a  rule  of  evi- 
dence by  the  fact  that  the  rule  is  applied  to 
the  trial  of  a  cause  of  action  arising  in 
another  state,  or  to  the  trial  of  an  action 
between  parties  who  are  norrresidents.  If 
the  tribunals  of  a  state  obtain  jurisdiction  of 
the  parties  and  the  cause,  it  will  conduct  the 
investigation  of  the  facts  in  controversy  be- 
tween them  according  to  its  own  rules  of  evi- 
dence, which  is,  simply,  to  follow  its  own 
laws  within  its  own  borders.  This  principle 
was  followed  by  the  supreme  court  of  Georgia 
in  the  case  of  Hichmond  db  D.  R.  Co.  v.  Mit- 
cJtell,  92  Ga.  77,  an  action  quite  similar  to  the 
one  we  are  now  considering,  the  court  say- 
ing :  "  Touching  the  evidence  requisite  to 
make  a  prima  facie  case  in  behalf  of  the 
plaintiff  below,  the  court  gave  in  charge  to 
the  jury  the  rule  of  law  applicable  in  this 
state  between  the  parties  where  the  action  is 
against  a  railroad  company  for  a  personal  in- 
jury sustained  Jby  one  of  its  employees  in 
consequence  of  the  negligence  of  the  com- 
pany .  .  .  This  was  correct  although  the 
injury  sued  for  was  sustained  in  the  state  of 
Alabama.  The  quality  or  degree  of  evidence 
requisite  to  sustain  an  action  or  to  change  the 
burden  of  proof  is  determined  by  the  law  of 
the  forum  and  not  by  the  law  of  the  place 
where  the  cause  of  action  arose.  It  belongs, 
not  to  the  law  of  rights,  but  to  the  law  of 
remedy. "  The  court  of  appeals  of  New  York 
held  in  1876  that  "an  act  declaring  any  cir- 
cumstance or  any  evidence,  however  slight 
prima  facie  proof  of  a  fact  is  valid. "  Howard 
V.  Moot,  64  N.  Y.  262.  The  cases  that  bear 
in  some  degree  upon  the  question  are  so 
numerous  that  it  is  impracticable  to  cite  all 
of  them.  Hays  v.  Arvistrong,  7  Ohio,  pt.  1, 
p.  248;  Parker  v.  Sterling,  10  Ohio,  357; 
Lewis  V.  McElvain,  16  Ohio,  347 ;  Qokhorn  v. 
PurcelL  11  Ohio  St,  641 ;  Mason  v.  Ilaile,  25 
U.  S.  12  Wheat.  370,  6  L.  ed.  660 ;  Vanzant 
V.  Waddel,  2  Yerg.  260;  United  States  v. 
Quincy,  71  U.  S.  4  Wall.  535,  18  L.  ed.  403; 
Ijong's  Appeal,  87  Pa.  114  ;  Rtithhone  v.  Brad- 
ford, 1  Ala.  312;  Holland  v.  Dickerson,  41 
Iowa,  367. 

Doubtless  it  would  be  competent  for  the 
general  assembly  to  limit  the  application  of 
a  rule  of  evidence,  created  by  it  to  causes  of 
action  arising  within  the  state.  If,  there 
fore,  the  act  under  consideration  does  so  limit 
the  rule  of  evidence  it  establishes,  the  courts 
should  observe  this  limitation.  That  the  act 
has  three  sections :  The  first  section  pro- 
vides "that  it  shall  be  unlawful  for  any  rail- 
road or  railw^ay  corporation  or  company  own- 
ing and  operating,  or  operating,  or  that  may 
hereafter  own  or  operate,  a  railroad  in  whole 
or  in  part  within  this  state,  to  adopt  or  pro- 
mulgate any  rule,"  and  then  denounces  with 
a  penalty  the  violation  of  its  provisions. 

This  section  of  the  statute  attempts  to  regu- 
late the  conduct  of  every  railroad  company 
'>r  corporation  that  owns  or  operates  any  part 
L.  R  A.  . 


of  its  line  within  this  state.  The  general 
assembly  has  no  authority  over  any  others, 
and  therefore  could  not  compel  their  obetli- 
ence  to  its  commandments.  It  did,  however, 
extend  those  commandments  to  the  extreme 
limits  of  its  jurisdictitm— possibly  beyond 
them — for  it  may  be  true  that  although  the 
line  of  a  railroad  may  extend  into  this  state, 
yet  the  general  assembly  may  have  no  au- 
thority to  inflict  upon  it  penalties  on  ac- 
count of  acts  or  omissions  occurring  else- 
where. If  this  be  so,  the  courts  in  construing 
this  section,  might  hesitate  to  impute  to  the 
legislature  an  intent  to  usurp  an  authority 
it  did  not  possess,  and  would  not  do  so  un- 
less the  language  of  the  statute  should  be 
unambiguous  in  this  respect.  In  terms,  this 
section  does  not  require  the  forbidden  conduct 
to  occur  in  this  state  in  order  to  incur  the 
penalty  that  it  denounces  therefor.  The  lan- 
guage of  the  section  is  broad  enough  to  in- 
clude acts  and  omissions  performed  or  omitted 
in  other  states.  This  circumstance  is  impor- 
tant only  in  so  far  as  it  indicates  a  legrsla- 
tive  purpose  to  extend  the  relief  afforded  by 
the  act  to  the  full  extent  of  its  authority. 

The  second  section  in  forbidding  the  use 
of  defective  cars  and  locomotives  by  railroad 
companies,  refers  to  them  as  "such  corpora- 
tions" manifestly  including  every  corporation 
owning  or  operating  a  railroad.*  any  part  of 
which  extends  into  this  state.  Here,  again, 
the  prohibitive  language  employed  is  broad 
enough  to  include  acts  or  conduct  occurring 
in  other  states.  If  it  does  not  reach  them  we 
are  forced  to  conclude  that  this  result  is  quite 
as  much  due  to  want  of  power  as  to  absence 
of  purpose. 

In  the  subsequent  clause  of  the  3d  section 
of  the  act,  wherein  the  general  assembly 
sought  to  prescribe  the  rule  of  evidence,  be- 
fore referred  to,  applicable  to  the  trial  of 
actions  in  the  courts  of  this  state,  brought 
by  employees  of  railroad  companies  on  ac- 
count of  injuries  sustained  by  reason  of  de- 
fective cars,  locomotives,  machinery,  or  at- 
tachments, it  approached  the  (juestion  of 
procedure  in  our  judicial  tribunals,  over 
which,  as  we  have  seen,  the  authority  of  the 
general  assembly  is  practically  supreme. 
This  clause  of  the  statute  is  purely  remedial 
and  should  receive  a  liberal  construction. 
The  language  employed  by  the  act  in  this 
connection  is  consistent  with  a  legislative 
purpose  to  extend  the  remedy  to  all  actions 
of  the  character  named  in  the  act,  against  all 
railroad  companies,  and  no  sufHcient  reason 
has  been  assigned  for  limiting  its  operation 
to  causes  of  action  that  arose  within  the  state. 
Indeed,  it  would  be  somewhat  anomalous  to 
prescribe  to  the  courts  of  the  state  rules 
of  evidence  depending  upon  the  questions 
whether  the  cause  of  action  arose  within  or 
without  the  state;  and  an  intent  to  create 
this  distinction  should  not  be  imputed  to  the 
legislative  power  unless  it  is  fairly  inferable 
from  the  language  it  has  used. 

That  language  is  as  follows:  "And  when 
the  fact  of  such  defect  shall  be  made  to  ap- 
pear in  the  trial  of  any  action  in  the  courts 
of  this  state  brought  by  such  employee  or  his 
legal  representatives  against  any  railroad  cor- 
poration for  damages  on  account  of  such  in- 
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juries  so  received  the  same  shall  be  prima 
facie  evidence  of  negligence  on  the  part  of 
fluch  corporations.  This  language  contains 
nothing  indicating  a  purpose  to  confine  the 
rule  of  evidence  it  creates,  to  causes  of  action 
that  should  arise  in  this  state.  On  the  con- 
trary it  expressly  extends  the  rule  to  "any 
action  in  the  courts  of  this  state  brought  by 
such  employee  .  .  .  against  any  railroad 
corporation. "    In  fact,  the  language  is  com 


prehensive  enough  to  apply  the  rule  to  i^  enter  ihe  courts  of  Ohio  to  secure  its  bcnents, 


railroad  company,  in  this  class  of  actions, 
whether  any  part  of  its  line  extended  into 
Ohio  or  not,  and  if  the  courts  of  our  state 
should  acquire  jurisdiction  over  the  person 
of  a  railroad  company  whose  line  lay  wholly 
without  the  state,  no  reason  is  perceived  why 
the  rule  should  not  be  applied. 
Judfjnient  affirmed. 

Shauck»  J.,  dissenting: 

It  is  not  doubted  that  some  of  the  pro- 
visions of  the  act  of  April  2,  1890  (87  Ohio 
Laws,  149),  relate  to  the  remedy  in  the 
•cases  contemplated,  nor  that  the  law  of  the 
forum  determines  all  questions  relating  to 
the  remedy.  The  only  point  of  difference 
between  the  courts  below  and  between  coun- 
sel here,  is  whether  the  language  of  the  act 
referred  to  does  not  exclude  from  its  opera- 
tion cases  in  which  the  cause  of  action  arose 
upon  a  railroad  lying  wholly  within  another 
state.  If  its  terms  do  not  pt'rmit  its  appli- 
cation in  such  cases  the  court  of  common 
pleas  did  not  err  in  its  judgment,  otherwise 
the  judgment  of  reversal  in  the  circuit  court 
should  be  affirmed. 

The  scope  of  the  act  is  expressly  defined 
in  the  1st  section  :  "That  it  shall  be  unlaw- 
ful for  any  railroad  or  railway  corporation 
or  company  owning  and  operating,  or  operat- 
ing, or  that  may  hereafter  own  or  operate  a 
railroad  in  irltole  or  in  part  in  this  atate  to 
adopt.'*  etc.  The  remaining  provisions  of 
the '1st  section  relate  to  the  contractual  re- 
lations of  such  companies  iftid  their  employ- 
ees. 

The  2d  section  of  the  act  creates  a  prima 
facie  presumption,  not  according  to  the  com- 
mon law,  in  favor  of  the  injured  person. 
By  the  terms  of  the  section  it  affects  only 
**such  corporation,"  that  is,  a  railroad  cor- 
poration operating  "a  railroad  in  whole  or 
m  part  in  this  state."  The  duty  enjoined  by 
the  section,  and  the  presumption  raised  do 
not  concern  railroad  corporations  cenerally, 
but,  by  express  restriction,  only  those  de- 
scribed in  the  1st  section. 

The  general  purpose  of  the  act  is  to  afford 
citizens  of  the  state  the  protection  of  its  pro- 
visions. Some  of  its  provisions  would  be 
void  if  an  attempt  were  made  to  apply  them 
to  roads  lying  in  other  states,  ftnd  that  would 
be  true  even  if  the  general  assembly  had  at- 
tempted to  make  them  so  applicable. 

To  hold  that  these  remedial  provisions  are 
applicable  to  a  case  of  this  character  is  to 
ignore  the  general  purpose  of  the  act  and  to 
deny  effect"  to  the  language  by  which  its 
operation  is  expressly  restricted. 

Doubtless  it  would  be  the  duty  of  the  court 
to  enforce  the  act  with  the  limitations  thus 
clearly  indicated,  even  if  the  reasons  for  such 
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limitation  did  not  appear.  Those  reasons, 
however,  are  apparent.  They  are  illustrated 
by  the  circumstances  of  this  case.  The  gen- 
eral policy  of  the  state  has  looked  to  the  re- 
lief of  suitors  from  the  long  and  vexatious 
delays  which  all  recognize.  It  would  be 
Quite  remarkable  if  that  policy  had  been  in- 
terrupted by  a  statute  creating  a  presumption 
in  favor  of  plaintiffs  not  afforded  elsewhere, 
and  inviting  the  citizens  of  all  the  states  to 


without  any  conditions  except  those  which 
are  imposed  by  the  requirements  of  the  Code 
as  to  service  of  summons. 

Whether  attention  be  directed  to  the  gen- 
eral purposes  of  the  act,  to  the  circumstances 
under  which  it  was  enacted,  or  to  its  ex- 
press provisions,  it  appears  that  the  gen- 
eral assembly  was  concerned  only  for  citi- 
zens of  the  state  and  that  it  has  taken  care 
to  avert  consequences  which  this  judgment 
of  affirmance  invites. 

Burket*  J.,  dissents  and  concurs  in  the 
foregoing. 
Spear,  J.,  did  not  sit  in  the  case. 


CINCINNATI,  HAMILTON,  &  DAYTON 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

METROPOLITAN  NATIONAL  BANK. 

(53  Ohio  St.  117.) 

*An  aetion  cannot  be  maintained 
ail^ainst  a  bank  by  the  holder  of  a 
check  for  refusal  to  pay  it,  unless  the  check 
has  been  accepted,  althoutrh  there  stands  to  the 
credit  of  the  drawer  on  the  tK)wke  of  the  bank  a 
sum  more  than  sufficient  to  meet  the  check. 

(January  21, 1896.) 

ERROR  to  the  Superior  Court  of  Cincin- 
nati to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  enforce  pay- 
ment of  a  check.     Affirmed. 

Statement  by  Spear,  J. : 

The  action  bfelow  was  by  the  plaintiiT  in  er- 
ror against  defendant  in  error  to  recoVer  on 
a  bank  check.  The  petition  was  in  words 
and  figures  following: 

*•  The  plaintiff  is  a  corporation  duly  organ- 
ized and  existing  under  the  laws  of  the  state 
of  Ohio.  The  defendant  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
United  States.  There  is  due  to  the  plaintiff 
from  the  defendant  upon  the  check,  a  copy  of 
which,  there  being  no  credits  nor  indorse- 
ments thereon,  is  hereto  attached,  made  part 
hereof,  and  marked  '  Exhibit  A,'  the  sum  of 

♦Headnote  by  the  Court. 


Note.— The  contiict  of  authorities  upon  theques- 
tion  of  the  eflfect  of  a  check  io  give  the  holder  a 
right  of  action  against  the  drawee  bank  is  clearly 
presented  in  the  above  case.  For  other  cases  on  this 
pubject,  see  also  IJank  of  Autigo  v.  Union  Trust 
Co.  (111.)  23  L.  K.  A.  611;  Akin  v.  Jones  (Tenn.)  25  L. 
R.  A.  523. 
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1.81,  with  interest  from  May  11,  1886. 
The  plaintiff  is  the  owher  and  holder  of  said 
check,  and  on  Ma}-  11,1886,  presented  it  for 
payment  to  the  defendant,  who  at  that  time, 
and  at  the  time  of  the  drawing  of  said  check, 
bad  funds  of  said  J.  £.  Ash  on  deposit,  more 
than  sufficient  to  pay  the  same,  but  the  de- 
fendant refused  to  pay  said  check.  Where- 
fore the  plaintiff  prays  judgment  against  the 
defendant  for  said  sum  of  $888.31,  with  inter- 
est from  May  11,  1886,  for  its  costs,  and  all^ 
other  relief  to  which  it  may  be  entitled." 

Exhibit  A. 

Cincinnati,  May  10,  1886. 

Metropolitan  National  Bank:  Pay  to  the  or- 
der of  C.  H.  &  D.  R.  R.  Co.  three  hundred 
and  thirty  eight  ^^  dollars.     $338.31. 

[Signed]  J.  E.  Ash. 

A  general  demurrer  was  interposed  by  the 
bank,  and  the  holding  of  the  superior  court 
at  general  term  was,  in  effect,  to  sustain  the 
demurrer.  Judgment  for  the  bank  followed, 
to  reverse  which  the  present  proceeding  is 
prosecuted. 

Messrs.  Ramsey,  Mazwell*  A  Ramsey* 

for  plaintiff  in  error: 

A  check  is  drawn  upon  an  existing  fund, 
and  is  an  absolute  transfer  or  appropriation  by 
the  holder  of  so  much  money  in  the  hands  of 
the  drawee 

Morrison  Y.  Bailey,  h  Ohio  St.  18,  64  Am. 
Dec.  682;  Stewart  v.  Smith,  17  Ohio  St.  82; 
Eahn  v.  Walton,  46  Ohio  St.  195. 

In  Ohio  the  objection  of  want  of  privity 
cannot  prevail,  for  a  third  person  for  whose 
benefit  a  contract  is  made  may  maintain  an 
action  at  law  upon  it. 

Thompson  v.  Thompson,  4  Ohio  St.  883; 
Bagaley  v.  Waters,  7  Ohio  St.  367;  TnmbU  v. 
Strot/ier,25  Ohio  St.  381;  Brewer  v.  Manrer,  38 
Ohio  St.  548,  48  Am.  Rep.  436;  Emmitt  v. 
Brophy,  42  Ohio  St.  82. 

The  payee  may  maintain  an  action  against 
the  bank  upon  the  check. 

Mvnn  V.  Burch,  25  III.  35(1860):  Chicago  Ma- 
rine d  F.  Ins.  Co.  V.  Stanford,  28  111.  168,  81 
Am.  Dec.  270  (1862);  Ujiion  Nat.  Bank  v. 
Oceana  County  Bank,  80  111.  212.  22  Am.  Rep. 
185  (1875);  Roberts  v.  Corbin^  26  Iowa,  315; 
Uster  V.  Given,  8  Bush,  858  (1871);  Gordon  v. 
Muchler,  34  La.  Ann.  608  (1882);  Conner  v. 
Smith,  81  Neb.  107.  11  L.  R.  A.  528  (1891): 
Fogarties  v.  State  Bank,  12  Rich.  L.  518,  78 
Am.  Dec.  468  (1860);  2  Dan.  Neg.  Inst.  §  1638. 

Messrs.  Po^e,  Potting^er,  Sb  Pog^ue* 
for  defendant  m  error: 

The  payee  of  a  check  cannot  maintain  an 
action  on  it  against  the  drawee,  the  bank, 
when  the  bank  refuses  to  accept  it. 

Nearly  every  court  of  last  resort  in  the 
United  States  and  England  which  has  passed 
upon  this  question  for  the  first  time  since  the 
decision  in  National  Bank  of  the  Republic  v. 
Millard,  77  U.  S.  lU  Wall.  152,  19  L.  ed.  897 
(1869),  has  said  that  the  payee  has  no  right  to 
sue  the  drawee  on  failure  to  accept  either  at 
law  or  in  equity. 

There  can  scarcely  be  a  clearer  expression 
than  that  used  by  our  supreme  court  in  Covert 
V.  Rhodes,  48  Ohio  St.  66  (1891),  that  It  has  es- 
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tablished  this  same  doctrine  in  this  state  in 
harmony  with  the  views  of  courts  of  last  resort, 
whose  integrity,  thoroughness,  and  intellectual 
strength  are  recognized  everywhere,  when  it 
says:  **A»bank  check  or  draft  for  a  part  of 
the  sum  due  the  drawer  does  not.  before  ac- 
ceptance by  the  drawee,  constitute  an  equitable 
assignment  of  the  amount  for  which  it  is 
drawn.'* 

An  ordinary  bill  of  exchange  or  draft  drawn 
generally  and  not  upon  any  particular  fund,, 
whether  accepted  or  not  by  the  drawee,  does 
not  operate  as  an  equitable  assignment. 

Pom.  Eq.  Ji*.  §  1284;  Metropolitan  Bank  v. 
Cincinnati,  H.  &  D.  R.  Co.  27  Ohio  L.  J.  105. 

A  payee  of  a  check  cannot  sue  the  bank, 
the  drawee,  which  has  refused  to  accept  a 
check,  even  though  it  may  have  funds  of  the 
drawer  sufficient  to  pay  it  when  presented. 

National  Bank  of  the  Republic  v.  Millard,  77 
U.  S.  10  Wall.  152,  19  L  ed.  897  (1869);  First 
Nat.  Bank  v.  Whitman,  94  U.  S.  343, 24  L.  ed 
229  (1876);  Laclede  Bank  v.  Schuler^  120  U.  S 
514,  30  L.  ed.  705  (1887);  Florence  Min.  Co.  v. 
Brown,  124  U.  S.  391,  31  L.  ed.  427  (1888);  Essex 
County  Nat.  Bank  v.  Bank  of  Montreal.  7  Biss. 
195;  Dykers  v.  Leather  Mfrs.  Bank,  11  Paiee. 
616  (1844):  ^tna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N. Y.  82, 7  Am.  Rep.  814  (1871);  Atty. 
Gen.  V.  Continental L.  Ins.  Co.  71  N.  Y.  325,  27 
Am.  Rep.  55  (1877);  Rislei/  v.  Ph^nix  Bank,  83 
N.  Y.  818,  88  Am.  Rep.  421  (1881);  BuUard  v. 
Randall.  1  Gray.  605,  61  Am.  Dec.  433  (1854); 
Carr  v.  National  Security  Bank,  107  Mass.  48, 
9  Am.  Rep.  6  (1871);  Jermyn  v.  Moffltt,  75  Pa. 
399  (1874);  Saylor  v.  Bushong.  iOO  Pa.  23 
(1882):  Euhn  v.  Warren  Sac.  Bank,  20  W.  N. 
C.  230  (1^87);  First  Nat.  Bank  v.  Shoemaker, 
117  Pa.  94(1887);  Creveling  v.  Bloomnbury  Nat. 
Bank,  46  N.  J.  L.  255,  50  Am.  Rep.  417(1884); 
Moses  V.  Franklin  Bank,  84  Md.  5S()(1871); 
Purcell  V.  Allemong,  22  Gratt.  742  (1872):  Bar- 
rison  v.  WrigJit,  lOOInd.588,  58  Am.  Rep.8a5 
(1884);  Second  Nat.  Bank  v.  Williams,  IS 
Mich.  282(1865):  Grammely.  Carmcr.  55  Mich. 
201.  54  Am.  Rep.  868  (1884);  Brennan  v.  Mer- 
chants' &  Mfrs.  Nat.  Bank,  62  Mich.  348(ll?86); 
Merchant)^  Nat.  Bank  v.  Coates,  79  Mo.  168, 
17  Rep.  17  (1883);  Bush  v.  Foofe,  58  Miss.  5. 
38  Am.  Rep.  810  (1880);  Planters*  Bank  v. 
Merritt,  7  Heisk.  177  (1874);  Pickle  v.  3/fw. 
88  Tenn.  380.  7  L.  R.  A.  93  (1889^;  Cashman 
v.  Harrison,  90  Cal.  297  (1891);  Bnttcherv. 
Colorado  Nat.  Bank,  15  Colo.  16  (1H90);  S(tt- 
terwhite  v.  Melczer  (Ariz.)  24  Pac.  Ifci4  (1890): 
Hopkinson  v.  Forster,  L.  R.  19  Eq.  74  (1874). 

This  is  on  the  principle  that  there  can  be  no 
foundation  for  an  action  on  the  part  of  the 
holder  unless  there  is  a  privity  of  contract  be- 
tween him  and  the  bank. 

National  Bank  of  tJie  Republic  v.  Millard. 
77  U.  S.  10  WjiU.  155,  19  L.  ed.  899:  Florence 
Min.  Co.  V.  Brown,  124  U.  S.  391,  81  L.  ed. 
427. 

There  is  neither  a  le^al  nor  an  equitable  in- 
terest in  the  payee  which  entitles  him  to  sue 
the  bank. 

^tna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82,  7  Am.  Rep  314;  Bisley  v.  Phenix 
Batik.  83  N.  Y.  318,  88  Am.  Rep.  421:  First 
Nat.  Bank  v.  Shoemaker,  117  Pa.  94;  Carr  v. 
National  Security  Bank,  107  Mass.  48;  Hopkin- 
son V.  Forster,  L.  R.  19  Eq.  74;  Brennan  v. 
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Merchants'  <k  Mfrs.  Nat  Bank,  62  Mich.  84«; 
Merchants'  Nat.  Bank  v.  Coates,  supra;  Har- 
rison V.  Wright,  100  Ind.  539,  58  Am.  Rep. 
805;  Pickle  v.  Mvse,  88  Tenn.  380,  7  L.  R.  A. 
93;  2  Ames,  Bills  &  Notes,  785. 

Stales  wliicb  deny  the  right  of  a  payee  of  a 
check  to  sue  the  drawee  of  a  check  on  his  re- 
fusal to  accept  the  check  do  not  deny  the  ri^ht 
of  a  third  party,  for  whose  benefit  a  contract  is 
made,  to  maintain  an  action  upon  it. 

Lawrence  v.  Fox,  20  N.  Y.  268  (1869);  Burr 
V.  Beers,  24  N.  Y.  178.  80  Am.  Dec.  327  (1861); 
Campbell  v.  Smith,  71  N.  Y.  28,  27  Am.  Rep. 
5  (1877;;  Coster  v.  Albany,  43  N.  Y.  411  (1871); 
Pike  V.  Brown,  7  Cush.  188  (1851);  Mellen  v. 
Whipple,  1  Gray,  317  (1854);  Carr  v.  National 
Security  Bank,  svpra;  Crawford  v.  Edwards, 
33  Mich.  354  (1875);  Miller  v.  Thompson,  34 
Mich.  10  (1876);  Merriman  v.  Moore,  90  Pa. 

80  (1879);  Uuyler  v.  Atttood,  26  N.  J.  Eq.  504 
(1875);  Heim  v.  Vogel,  69  Mo.  529  (1879);  Fitz- 
gerald V.  Barker,  70  Mo.  685  (1879);  Bassett  v. 
Bradley,  48  Conn.  225  (1880);  Harrison  v. 
Wright,  svpra;  Day  v.  Patterson,  18  Ind.  114; 
Dewl  V.  Mcintosh,  23  Ind.  529;  Cross  v.  Trues- 
dale,  28  Ind.  45  (1867);  Bricev.  King,  1  Head, 
153  (ia58);  Moore  v.  Stocall,  2  Lea,  543; 
TJiompson  v.  Thompson,  3  Lea,  127;  O'Neal  v. 
Washington  County  School  Comrs.  27  Md.  227 
(1867);  Oreen  v.  Morrison,  5  Colo.  18;  Hutchin- 
son V.  Simon,  57  Miss.  628. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  is  whether  or  not  a 
payee  of  a  bank  check  can  maintain  an  action 
against  the  bank  where  the  latter,  on  presenta- 
tion, refuses  to  pay  it,  the  drawer  having, 
at  the  time,  a  credit  on  the  books  of  the  bank 
more  than  sutflcient  to  meet  the  check.  Ques- 
tions bearing  some  relation  to  this  have  been 
considered  by  this  court,  but  the  precise  ques- 
tion has  not  heretofore  been  determined. 
Authority  is  found  supporting  the  aflBrmative 
of  this  proposition.  The  grounds  urged  are 
not  identical  in  all  cases,  nor  is  the  reasoning 
wholly  consistent,  but  the  following  is  be- 
lieved to  be  a  fair  resitme  of  the  conclu- 
sions: Because  of  the  universal  usage  of  banks 
to  cash  the  checks  drawn  by  a  depositor  where 
he  has  sufficient  unencumbered  balance  stand- 
ing to  his  credit,  a  duty  is  implied  on  the  part 
of  the  bank  to  so  pay,  and  the  holder  takes  the 
check  reiving  u{>on  this  usage.  Serious  injury 
may  result  to  the  holder  by  the  bank's  refusal 
to  pay,  for,  while  he  may  have  an  action 
against  the  drawer  that  would  prove  delusive 
in  the  frequent  instance  of  the  drawer's  insol- 
vency, the  bank's  wrongful  aclion  would 
be  the  real  cause  of  the  loss.  The  law  there- 
fore implies  a  contract  on  the  part  of  the  bank 
with  its  depositors  to  pay  their  checks  as  pre- 
sented so  long  as  the  fund  is  sufficient,  and 
should,  for  like  reasons,  imply  a  contract 
with  whoever  may  become  the  holder  of  such 
check  to  pay  on  presentation.  The  check  is 
treated  as  an  equitable  assignment  pro  tanto 
of  the  fund  in  the  hands  of  the  bank,  and  by 
the  act  of  presentation  the  check  holder  is 
brought  in  privity  with  the  bank,  his  right  to 
sue  completed,  and  he  may  sue  the  drawer 
and  the  bank  in  one  action,  the  former  as 
drawer  and  the  latter  as  an  implied  acceptor. 
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He  may  also  sue  the  drawer  on  the  check's 
dishonor,  or  the  bank  for  money  had  and  re- 
ceived. Forcible  and  ingenious  arguments  in 
support  of  the  right  to  maintain  the  action  are 
presented  by  Mr.  Morse  in  his  valuable  work 
on  Banking;  by  Mr.  Daniel  in  his  treatise  on 
Negotiable  Instruments  (vol.  2,  g  1638),  where 
the  arguments  pro  and  con  are  stated,  and 
ably  reviewed;  and  by  a  number  of  de- 
cisions, some  of  which  are  the  following: 
Munn  V.  Burch,  25  III.  35;  Chicago  Marine  db 
F.  Ins,  Co.  V.  Stanford,  28  Rl.  168,  81  Am. 
Dec.  270;  Union  Nat.  Bank  v.  Oceana  Comity 
Bank,  80  Rl.  212,  22  Am.  Rep.  185,  (but  se*e 
opinion  in  Essex  County  Nat.  Bank  y.  Bank 
of  Montreal,  7Biss.  195,  Fed.  Cas.  No.  4.532); 
Boberts  v.  Corbin,  26  Iowa,  315;  Lester  v. 
Given,  8  Bush,  357;  Fogarties  v.  State  Bank, 
12  Rich.  L.  518,  78  Am.  Dec.  468;  Gordon  v. 
Muchler,  34  La.  Ann.  608;  Fanner  v.  Smith,  31 
Neb.  107.  11  L.  R.  A.  528.  The  contrary  doc- 
trine is  maintained  by  many  text-writers  and 
decisions.  Following  are  some  of  the  authori- 
ties: 2  Randolph,  Com.  Paper,  p.  280;  Pom.Eq. 
Jur.  i;  1234;  Van  Schaack.  Bank  Checks,  212; 
National  Bank  of  the  Republic  v.  Millard,  77  U. 
S.  10  Wall.  152,  19  L.  ed.  897;  First  Nat.  Bank 
V.  Whitman,  94  U.  8.  343,  24  L.  ed.  229;  Laclede 
Bank  V.  SchuUr,  120  U.  S.  514,  80  L.  ed.  705; 
Florence  Min.  Co,  v  Brown,  124  U.  S.  391,  31 
L.  ed.  427;  .^na  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82,  7  Am.  Rep.  314:  Atty. 
Gen.  V.  Continental  L.  Ins.  Co.  71  N.  Y.  325,. 
27  Am.  Rep.  55;  Bullard  v.  Randall,  1  Gray, 
605, 61  Am.  Dec.  433;  Carr  v.  National  Se- 
curity Bank,  107  Mass.  48.  9  Am.  Rep.  6;  Say- 
lor  V.  Bushong,  100  Pa.  23;  Kuhn  v.  Warren 
Sar.  Bank,  20  W.  N.  C.  230;  First  Nat.  Bank 
V.  Shoemaker,  117  Pa.  94;  Crtreling  v.  Blooms- 
bury  Nat.  Bank,  46  N.J.  L.  255, 50  Am.  Rep.. 
417;  Moses  v.  Franklin  Bank,  34  Md.  580; 
Purcellv.  Allemong,  22Gratt.  742;  Harrison 
V.  Wnght,  100  Ind.  538,  58  Am.  Rep.  805; 
Grammel  v.  Carmer,  55  Mich.  201,  54  Am. 
Rep.  363;  Brennart  v.  Merchants*  db  Mfrs. 
Nat.  Bank,  62  Mich.  342;  Bush  v.  Foote,  58^ 
Miss.  5,  38  Am.  Rep.  310:  Planters'  Bank  v. 
Merritt,  7  Heisk.  177;  PickU  v.  Muse,  88  Tenn. 
880,  7  L.  R.  A.  93;  Cashman  v.  Harrison,  90 
Cal.  297;  Boettcher  v.  Colorado  Nat.  Bank,  15 
Colo.  16;  Satterwhitc  v.  Melczer  (Ariz.)  24Pac. 
184;  Hopkinson  v.  Forster,  L.  R.  19  Eq.  74; 
Wald's  Pollock,  Cont.  190,  204;  2  Ames,  Bills- 
&  Notes,  735. 

It  is  not  doubted  that,  as  a  general  propo- 
sition, there  can  be  no  cause  of  action  upon 
a  contract  unless  there  is  privity  of  contract 
between  the  obligor  and  the  party  complain- 
ing. But  it  is  urged  in  argument  here  that, 
while  the  want  of  privity  is  a  good  objection 
to  the  action  in  those  stales  which  deny  the 
right  of  a  third  party  for  whose  benetit  a  con- 
tract is  made  to  mamtain  an  action  upon  it,  in 
Ohio  the  objection  of  want  of  privity  cannot 
prevail  for  the  reason,  as  held  by  this  court  in 
a  number  of  cases,  that  an  agreement  made  on 
a  valid  consideration  by  one  person  with  an- 
other, to  pay  money  to  a  third,  can  be  enforced 
by  the  latter  in  his  own  name,  and  that  the  third 
person  is  not  named  does  not  affect  the  right  to 
enforce  it.  The  most  recent  case  involving 
this  principle  is  that  of  Emmitt  v.  Brophy,  42 
Ohio  St   82.    The  action  was  upon  a  bondi 
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given  by  Emmitt  to  the  county  commission- 
ers in  the  sale  of  a  bridge  by  the  Scioto  Bridge 
Company,  in  which  Emmitt  obligated  himself 
"to  pay  off  and  liquidate  all  claims  and  de- 
mands, whether  in  judgment  or  otherwise, 
existing  against  said  bridge,  so  that  the  full 
use  of  said  bridge  may  inure  to  the  public 
without  let  or  hindrance."  Brophy  at  the 
time  was  a  judgment  creditor,  and  the  owner 
of  all  of  the  claims  enumerated  in  the  bond. 
Owen,  J.,  in  the  opinion,  after  reciting  the 
facts,  observes:  "  These  facts  are  strongly  sug- 
gestive that  it  entered  into  the  contemplation 
of  the  parties  to  this  bond,  at  the  time  of  its 
execution,  that  this  particular  lien  of  the 
plaintiffs  upon  the  bridge  was  to  be  discharged 
by  Emmitt.  Its  existence  was  known  to  them 
and  they  seem  to  have  left  nothing  to  con- 
jecture.' Indeed,  if  Brophy  and  Potter  had 
been  expressly  named  as  the  lienholders,  it  is 
ditticult  to  see  how  this  would  have  added  to 
the  definiteness  of  the  bond,  or  made  more 
certain  the  intention  of  the  parties.  This 
seems  to  be  a  conclusive  answer  to  the  sug- 
gestion that  there  is  a  want  of  privity."  No  one 
of  the  cases  cited  carries  the  doctrine  farther 
than  the  foretroing.  In  no  one  of  them  is  it 
held  that  a  right  to  sue  in  a  stranger  can  be 
raised  by  mere  implication.  Nowhere  is  it  held 
that  the  obligation  will  attach  in  favor  of 
future  creditors  not  named  and  not  known, 
and  as  to  amounts  not  specified,  or  then  ascer- 
tainable, to  the  extent  of  giving  to  such  cred- 
itors a  right  of  action  on  the  contract.  It 
must  be  apparent,  even  on  brief  reflection, 
that  it  does  not  follow  from  these  decisions 
that  there  is  privity  between  checkholder  and 
bank  before  acceptance;  and  that,  in  order  to 
cover  the  case  at  bar  a  marked  extension  of 
the  doctrine  must  be  made.  Reasons  urged 
for  such  extension,  however  plausible,  do  not 
.seem  sufficient.  On  the  contrary,  strong  rea- 
sons against  the  proposition  may  be  adduced; 
among  others,  this:  The  transaction  of  giving 
the  check  does  not.  as  will  be  shown  further 
on,  substitute  the  checkholder  for  the  drawer. 
The  latter  may  maintain  an  action  for  the 
breach  of  the  contract  to  honor  his  check, 
and,  if  the  holder  has  a  similar  right,  the  re- 
sult is  that  two  persons  may  maintain  sepa- 
rate actions  upon  the  same  instrument  at  the 
same  time  to  recover  against  the  same  defend- 
ant as  a  principal  debtor.  The  inference 
that  the  riglit  to  recover  by  the  checkholder  is 
denied  only  in  the  states  where  a  right  of  re- 
covery is  refused  to  one  for  whose  benefit  a 
contract  is  made  by  another  arises  from  a  mis- 
apprehension of  the  authorities.  In  many 
states  where  the  right  of  a  checkholder  to  sue 
the  bank  is  not  assented  to  the  right  of  one  for 
whose  Ijenefit  a  ccmtract  is  made  to  recover 
upon  it  is  recognized.  See  Lawrejire  v.  Foj', 
20  N.  Y.  268:  Burr  v.  Beers.  24  N.  Y.  178,  80 
Am.  Dec.  ;527;  Coster  v.  Albany,  43  N.  Y.  399; 
Mrrrimnn  v.  Moore,  90  Pa.  78;  Iluyler  v. 
AffrofHl,  26  N.  J.  Eci.  504;  O'Keal  v.  Washtng- 
ion  Countf/  School  romrs.  27  Md.  240;  Craic- 
ford  v,  E(lir<frifH,fyS  Mich.  354:  Miller  w.  TJioinj)- 
son,  34  Mich.  10;  J/ciin  v.  Voffel,  69  Mo.  529; 
Fitzgerald  v.  Barker,  70  Mo.  685;  Crosn  v. 
Truesdale,  28Ind.  44;  Brice  v.  King,  1  Head, 
152;  Oretn  v.  Morrison,  5  Colo.  18. 
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It  is  insisted  that  the  case  should  not  turn 
alone  on  the  legal  idea  of  privity,  for  under 
our  system  of  procedure  it  is '  immaterial 
whether  the  interest  of  the  payee  against  the 
bank  is  legal  or  equitable,  and  that  the  action 
here  may  be  maintained  on  equitable  grounds. 
In  a  well  considered  case  (Covert  v.  Rhode*, 
48  Ohio  St.  66),  this  court  held  that  "a  bank 
check  or  draft  for  a  part  of  the  sum  due  the 
drawer  does  not,  before  acceptance  by  the 
drawee,  constitute  an  equitable  assignment  of 
the  amount  for  which  it  is  drawn."  The  con- 
clusion is  amply  sustained  by  the  reasoning  of 
the  opinion,  and  no  discussion  of  the  subject  is 
necessary.  If  there  is  no  equitable  assi^mment 
of  the  debt  pro  tanto,  how  can  equitable  con- 
siderations avail?  The  proceeding  is  not  an 
equitable  one;  and,  if  it  were,  we  do  not  un- 
derstand that  equity  has  different  rules  from 
those  of  law  with  respect  to  the  rights  and  ob- 
ligations of  parties  to  negotiable  paper.  As 
applicable  to  such  case  we  believe  that  reason 
and  the  great  preponderance  of  authority  es- 
tablish the  following  conclusions:  The  rela- 
tion of  bank  and  general  depositor  is  simply 
the  ordinary  one  of  debtor  and  creditor,  not  of 
agent  and  principal,  or  trustee  and  cestui  que 
trust.  The  bank  agrees  with  its  depositor  to 
receive  his  deposits,  to  account  with  him  for 
the  amount,  to  repay  him  on  demand,  and  to 
honor  his  checks  to  the  amount  of  his  credit 
when  the  checks  are  presented;  and  for  any 
breach  of  that  agreement  the  bank  is  liable  to 
an  action  by  him.  The  deposits  become  the 
absolute  property  of  the  bank,  impressed  with 
no  trust,  and  the  bank's  right  to  use  the  money 
for  its  own  benefit  is  immediate  and  contin- 
uous, which  right  constitutes  the  consideration 
for  the  bank's  promise  to  the  depositor.  The 
bank's  agreement  with  the  depositor  involves 
or  implies  no  agreement  with  the  holder  of  a 
check.  The  giving  of  a  check  is  not  an  as- 
signment of  80  much  of  the  creditor's  claim. 
It  passes  no  title,  legal  or  equitable,  to  the 
holdor  in  the  moneys  previously  dep>osited;  nor 
does  it  create  a  lien  on  the  fund,  for  there  is  no 
8|x.*cial  fund  out  of  which  the  check  can  b<* 
paid,  nor  does  it  transfer  any  money  to  the 
credit  of  the  holder.  It  is  simply  "an  order 
which  may  be  countermanded  and  payment 
forbidden  by  the  drawer  any  time  before  it  is 
actually  cashed  or  accepted.  If  accepted,  then 
the  agreement  is  to  pay  according  to  the  terms 
of  the  check  or  acceptance;  but  until  then  the 
payee  looks  exclusively  to  the  drawer.  He 
can  maintain  no  action  against  the  bank,  for 
the  bank  owes  to  the  payee  no  legal  duty,  and 
an  action  at  law  cannot  be  maintained  unless 
there  is  shown  to  have  been  a  failure  in  the 
performance  of  legal  duty.  Beina:  liable  to  the 
drawer  to  account  with  him  for  failure  to  honor 
his  check,  the  bank  cannot,  either  on  legal  or 
equitable  considerations,  be  held  at  the  same 
time  liable  to  the  holder  of  the  check. 

Tested  by  these  rules,  the  plaintiff  could 
have  no  cause  of  action  against  the  bank,  and 
the  superior  court  committed  no  error  in  the 
judgment  rendered. 

Judgment  affirmed. 
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SNYDER     MANUFACTURING 
PANY,  Plff.  in  Err,, 

V. 

Andrew  G.  SNYDER  «<  al. 


COM- 


(. 


.Ohio. 
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*1.  Upon  the  dissolution  of  a  trading^ 
copartnership*  its  assets,  including  ttie  good 
will  of  the  business,  may  be  sold  as  a  whole,  either 
by  the  partners  directly,  or  through  a  receiver 
under  an  order  of  the  court  in  a  case  to  which 
they  are  parties;  and  a  purchaser  thereof,  under 
either  method  of  sale.  Is  entitled  to  continue  the 
business  as  the  successor  of  the  firm,  and  make 
use  of  the  firm  name  for  that  purpose. 

8.  Where  the  purchaser  transfers  the 
property  so  acquired  by  him  to  a  corpora- 
tion of  which  he  is  a  member,  organized  to  suc- 
ceed to  the  business,  it  may  carry  on  the  busi- 
ness in  the  same  manner,  under  a  corporate 
name  including  the  name  which  had  been  used 
by  the  firm. 

(January  21, 1806.) 

ERROR  to  the  Circuit  Court  for  Ashtabula 
CouDty  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
join the  use  of  a  name.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Burke  &  In§^rsoIls  and  A,  A. 
Thayer,  for  plaintiff  in  error. 

The  Snvders  had  no  right  in  law  to  enjoin 
the  use  of  that  name. 

Brass  d:  I. ,  Works  Co.  v.  Payne,  50  Ohio  St. 
115,  19  L.  R.  A.  82;  Kerr,  Inj.  457;  Hudson 
V.  Osborne.  39  L.  J.  Ch.  N.  S.  79:  Hof/ers  v. 
Tain  tor,  97  Mass.  291;  Caswell  v.  Hazard,  121 
N.  Y.  485;  Banks  v.  Oibson,  84  Beav.  566. 

Messrs.  Theodore  Hall  and  Dickey* 
Carr*  &  6olF»  for  defendants  in  error: 

Said  partnersiiip  had  expired  by  limitation, 
and  there  was  no  good  will  to  sell. 

Holmes,  B.  d  If.  v.  Holmes,  B.  &  A.  Mfg. 
Co.  37  Conn.  287,  9  Am.  Rep.  324;  Mussel- 
man's  Appeal,  66  Pa.  81,  1  Am.  Rep.  882; 
Wedderburn  v.  Wedderburn,  22  Beav.  84;  Ht/r- 
ton  Mfg.  'Co.  v.  Horton  Mfg.  Co.  18  Fed.  Rep. 
616;  fJawey.  Searing,  10  Abb.  Pr.  264. 

The  plaintiff  in  error  admits  that  its  object 
in  using  the  term  "Snyder  Manufacturing 
Company"  and  the  word  "Snyder"  is  to  gain 
any  benefit  that  may  be  derived  from  the  good 
reputation  that  name  has  acquired  in  the  trade; 
and  avers  at  the  same  time  that  there  is  no 
person  by  the  name  of  Snyder  connected  with 
the  corporation.  This  is  practising  such  a  de- 
ception upon  the  public  as  courts  of  equity 
will  not  countenance. 

Morgan  v.  Schuyler,  79  N.  Y.  490,  35  Am. 
Rep.  543;  Manhattan  Medicine  Co.  v.  Wood, 
108  U.  8.  218,  27  L.  ed.  706;  McLean  v.  Flem- 
ing, 96  U.  S.  245,  24  L.  ed.  828;  Buckland  v. 
Bice,  40  Ohio  St.  526. 

Williams,  J.,  delivered  the  opinion  of  the 
court : 

The  action  below  was  brought  by  Andrew 

♦Headnotes  by  the  Court. 


Note.— For  name  as  part  of  good  will  of  a  busi- 
ness, see  note  to  Vonderbank  v.  Schroitt  (La.)  15  L, 
TLA.  482. 
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Q.  Snyder  and  William  A.  Snyder,  against 
the  Snyder  Manufacturing  Company,  to  en- 
join the  use,  by  the  defendant,  of  the  name 
"Snyder  Manufacturing  Company,"  and  es- 
pecially the  use  of  the  word  "Snyder"  in  that 
name.  Certain  averments  of  the  petition  are 
denied  by  the  answer,  and  some  allegations  of 
the  answer  are  controverted  by  reply;  but  the 
issues  thus  raised  seem  unimportant  in  the 
light  of  the  facts  admitted  by  the  pleadings, 
which  are,  in  substance,  as  follows:  The 
plaintiffs,  who  are  now,  and  for  several  years 
past  have  been,  engaged  in  business  as  manu- 
facturers of  certain  kinds  of  goods  at  the  city 
of  Piaua,  in  this  state,  for  many  years  before 
carried  on  the  same  kind  of  a  business  at 
Ashtabula,  also  in  this  state,  and  b^  their 
skill  and  attention  to  business  established  a 
valuable  reputation  in  their  business,  which 
was  carried  on  under  the  name  of  Snyder  & 
Son.  Then,  on  the  7th  day  of  September, 
1887,  they  and  two  other  persons  formed  a 
copartnership  with  W.  H.  Bradley,  who  was 
the  owner  of  a  manufactory  at  Ashtabula,  em- 
ployed in  the  manufacture  of  goods  similar  to 
those  made  by  the  plaintiffs,  for  the  purpose 
of  combining  the  business  of  the  parties  and 
thereafter  continuing  the  same  as  one  con- 
cern. By  the  terms  of  the  partnership  agree- 
ment, Bradley  was  to,  and  did,  contribute  one 
half  of  the  capital,  and,  in  addition  thereto, 
furnish  the  use  of  his  manufactory  without 
charge  and  expend  at  least  $3,000  in  putting 
the  same  in  repair;  as  an  offset  to  which  the 
plaintiffs  were  to,  and  did,  put  in  the  good  will 
of  their  business,  and  they  and  their  two  as- 
sociates were  to,  and  did,  contribute  the  other 
half  of  the  capital  and  devote  their  time  and 
skill  to  the  manufacture  of  goods  and  the  gen- 
eral management  of  the  business  of  the  part- 
nership; Bradley  not  being  required  to  give 
anjr  time  or  attention  thereto.  This  copartner- 
ship which  carried  on  its  business  under  the 
firm  name  of  "Snyder  Manufacturing  Com- 
pany" continued  for  a  period  of  three  years 
acquiring  under  that  name  an  extensive  and 
profitable  business  and  a  good  reputation^,  and 
at  its  termination  the  parties  being  unable  to 
effect  a  satisfactory  settlement,  the  plaintiffs, 
to  obtain  a  settlement  of  its  affairs,  commenced 
an  action,  in  which  a  receiver  was  appointed 
at  their  instance,  who  took  possession  of  the 
partnership  effects,  and  afterwards,  under  an 
order  of  the  court  so  directing  him,  sold  the 
same,  with  the  good  will  of  the  firm,  at  public 
sale.  The  order  of  sale  contained  an  express 
provision  that  the  purchaser  should  have  the 
right  to  carry  on  the  business  as  the  successor 
of  the  firm,  and  was  so  made  without  objec- 
tion from  any  of  the  partners,  all  of  whom 
were  parties  to  the  action.  The  plaintiffs  and 
Bradley  were  competing  bidders  at  the  sale, 
when  the  latter  bidding  more  than  his  com- 
petitors for  the  assets  and  good  will  of  the  firm 
and  beinfiT  the  highest  bidder  therefor,  became 
the  purchaser.  The  sale  was  duly  confirmed 
by  the  court  and  the  property  transferred  to 
Bradley,  who  shortly  thereafter,  with  other 
persons  organized  a  corporation  under  the 
laws  of  this  state,  with  the  name  of  "the 
Snyder  Manufacturing  Company,"  for  the  pur- 
pose of  continuing  the  business  at  the  manu- 
factory which  had  been  operated  by  the 
42 
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firm,  and  the  partnership  effects  and  good  will 
that  Bradley  had  purchased  were  transferred 
with  the  manufacturing  plant  to  the  corpora- 
tion, which  has  since  in  its  corporate  name 
been  doing  a  business  of  like  character  to  that 
formerly  done  by  the  copartnership,  and  claim- 
ing to  be  its  successor.  That  manner  of 
conducting  its  business  by  the  corporation  was 
enjoined  by  the  judgment  which  it  is  sought 
here  to  have  reversed;  and  whether  there 
should  be  a  reversal,  or  not,  it  is  conceded  de- 
pends on  the  effect  of  Bradley's  purchase  of 
the  assets  including  the  good  will  of  the  part- 
nership, and  their  transfer  by  him  to  the  de- 
fendant corporation.  Did  the  defendant  in 
that  way  acquire  the  right  to  carry  on  a  busi- 
ness in  the  name  adopted  by  it,  like  that  which 
had  been  done  by  the  previously  existing 
partnership,  and  as  its  successor?  Without  at- 
tempting an  accurate  or  exhaustive  definition 
of  the  good  will  of  the  business,  it  maybe  said 
that  it  practically  consists  of  that  favorable  dis-. 
position  or  inclination  of  persons  to  extend 
their  patronage  to  the  business  on  account  of 
the  reputation  it  has  established;  and,  as  the 
business  is  always  associated  with  the  name 
under  which  it  is  conducted,  the  name  becomes 
a  part,  and  often  an  important  part,  of  its  good 
will.  The  good  will  of  a  copartnership  is  re- 
garded in  law  as  property,  constituting  a  part 
o{  its  assets,  and  having  a  salable  value  iu 
connection  with  its  tangible  property,  some- 
times exceeding  all  its  other  assets,  because  of 
the  advantages  afforded  a  purchaser  of  retain- 
ing an  established  custom,  and  enlarginc:  it. 
As  a  general  rule,  when  it  becomes  necessary 
to  sell  the  partnership  effects  the  good  will 
should  be  valued  and  sold  with,  and  as  a  part 
of  them,  and  ordinarily  it  passes  by  a  sale  of 
them  though  not  expressly  mentioned. 

It  is  well  settled  that  when  a  partner  sells 
his  interest  in  the  business  to  a  copartner  with- 
out a  reservation  or  exception  of  the  good  will, 
the  purchaser  is  entitled,  not  only  to  continue 
the  business  in  the  name  of  the  firm  and  as  its 
successor,  but  he  may  prevent  the  selling  part- 
ner Or  other  person  from  carrying  on  business 
in,  that  way;  and  no  good  reason  is  apparent 
why  the  same  result  should  not  attend  a  pur- 
chase of  the  entire  assets  and  good  will  of  the 
firm  by  one  of  the  partners  at  a  sale  thereof 
made  under  an  order  of  court  in  a  proceed- 
ing to  which  the  partners  were  parties;  espe- 
cially, if  the  sale  be  so  made  at  their  instance 
and  for  their  benefit.  Indeed  the  authorities 
appear  to  go  further  and  maintain  that  upon 
the  dissolution  of  a  copartnership  there  being 
no  agreement  between  its  members  to  the  con- 
trary, the  court  having  the  parties  before  it 
may  order  the  good  will  to  be  sold  or  disposed 
of  as  may  be  deemed  most  advantageous  to 
the  partners;  and  that  the  purchaser  at  such 
sale,  though  a  stranger  to  the  firm,  may 
lawfully  continue  the  use  of  the  firm  name  in 
carrying  on  the  business  thereafter.  And  that 
seems  but  the  logical  result  of  the  rule  that  the 
rights  mentioned  belong  to  a  partner  who  be- 
comes a  purchaser  at  such  sale;  for,  in  order 
to  insure  a  fair  sale,  all  bidders  should  stand 
upon  an  equality,  which  would  not  be  so  if 
the  rights  acquired  at  the  sale  were  to  be 
varied  or  made  to  depend  upon  the  rela- 
tion, which  the  purchaser  had  sustained  to 
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the  partnership,  or  other  individual  circum- 
stance. The  salable  value  of  the  good  will  i» 
whatever  it  i»  worth  in  the  market  when  open 
to  un trammeled  competition :  and  when 
brought  to  that  test  fov  the  benefit  of  the  part- 
ners, it  is  not  for  them  to  assert  that  the  pur- 
chaser obtained  less  than  they  authorized  to  be 
sold,  or  induced  him  to  believe  he  was  buying. 
It  is  contended  that  Bradley  did  not  Ix'come 
the  owner  of  the  good  will  of  the  late  firm  of 
which  he  was  a  member,  by  his  purchase  at 
the  receiver's  sale,  because,  (I)  the  good  will  of 
the  plaintiffs  was  put  into  the  firm  as  an  offset 
to  the  use  of  Bradley'is  manufactory,  and  only 
for  the  period  agreed  upon  for  the  duration  of 
the  partnership,  and  therefore  at  the  expira- 
tion of  that  period  the  plaintiffs  were  rein- 
vested with  their  good  will,  as  was  Bradley 
with  the  possession  of  his  property;  (2)  the 
order  of  the  court  under  which  the  sale  wa» 
made  expressly  excludes  any  right  on  the  part 
of  the  purchaser  to  make  use  of  the  firm  name;, 
and,  (3)  the  good  will  ceased  upon  the  termina- 
tion of  the  partnership,  aekI  consequently, 
could  not  be  sold. 

1.  With  respect  to  the  first  of  these  proposi- 
tions, it  may  be  observed  that  what  the  order 
of  the  court  directed  to  be  sold,  and  what  the 
receiver  under  its  authority  in  fact  sold,  was 
not  the  good  will  or  property  of  (he  plaintiffs, 
but  those  belonging  to  the  firm.  The  plaintiffs' 
business  and  its  good  will  as  they  existed  at 
the  formation  of  the  partnership,  were  absorbed 
and  merged  in  those  of  the  firm,  and  went  to 
make  up  its  assets,  and,  in  so  far  ns  they  did  so, 
became  the  property  of  the  firm,  subject  to 
sale  under  the  order  with  its  other  effects,  and 
with  them  vested  in  the  purchaser.  Conced- 
ing, however,  that  the  plaintiffs,  at  the  expira- 
tion of  the  partnership  into  which  they  had 
entered  with  Bradley,  were  restored  to  the 
good  will  which  belonged  to  their  business 
when  the  partnership  was  formed,  and  were 
entitled  to  resume  that  business  under  the 
name  they  had  formerly  used,  it  is  not  per- 
ceived how  that  could  operate  to  vest  in  them 
any  part  of  the  good  will  of  the  firm,  or  pre- 
vent its  vesting  in  Bradley  under  the  receiver's 
sale. 

2.  The  order  under  which  the  sale  was  made, 
directs  the  receiver  to  sell  all  the  property  of 
the  firm  *'as  a  whole,  including  the  good  will." 
and  provides  that  *'the  purchaser  shall  have 
the  right  to  carry  on  the  business  as  succes-^r 
to  the  Snyder  Manufacturing  Company:"  but 
states,  that  "the  court  does  not  pass  lipon  or 
make  any  order  whatever  as  to  what  name 
said  purchaser  would  have  the  right  to  use  in 
carrying  on  said  business."  The  last  clause  of 
the  order  is  relied  upon  as  excluding  any  right 
on  the  part  of  the  purchaser  under  it  to  em- 
ploy the  name  of  the  firm  in  any  business  he 
might  choose  to  carry  on  after  the  purchase, 
and  as  further  excluding  any  authority  to  do 
such  business  as  the  successor  of  the  firm.  But 
it  is  obvious  the  elapse  has  not  that  operation. 
Instead  of  being  an  adjudication  abridging  the 
rights  of  the  purchaser  with  regard  to  the  use 
ot^the  firm  name,  its  design  was  to  leave  the  de- 
termination of  those  rights,  in  any  controversy 
that  might  thereafter  arise  concerning  tbeni. 
unaffected  by  the  order.  And.  as  a  partner 
who  purchases  the  property  and  good  will  of 
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the  copartnership  becomes  entitled  to  the  use 
of  the  firm  name  in  the  absence  of  a  stipulation 
forbidding  it.  an  express  provision  in  the  sale, 
or  the  order  of  the  court  under  which  it  was 
made,  that  the  purchaser  should  have  that 
right,  was  unnecessary. 

3.  The  proposition  mainly  urged  in  support 
of  the  judgment  below  is,  that  the  good  will  of 
a  copartnership  can  exist  only  so  long  as  it  is  a 
going  concern,  and,  ceasing  upon  the  termina- 
tion of  the  partnership,  is  not  thereafter  a  sub- 
ject of  sale.  It  may  be  that  when  a  firm  is 
dissolved,  its  effects  distributed,  or  sold  in  par- 
cels to  purchasers  not  wishing  to  embark  in  a 
similar  business,  and  its  affairs  are  wound  up, 
its  good  will  is  dissipated  and  lost;  but  that  re- 
sults from  the  acts  of  the  partners  themselves 
in  making  such  a  disposition  of  the  assets  as 
renders  the  good  will  unavailable  as  a  salable 
article,  for  it  is  not  a  distinctive  article  of  prop- 
erty which  may  be  sold  separate  from  the 
tangible  effects  of  the  partnership,  and  in  that 
sense  it  may  be  said  to  cease  when  the  partner- 
ship is  so  wound  up.  That,  in  substance,  is  the 
scope  and  purport  of  the  rule  declared  in  cases 
cited  in  the  brief  of  the  defendant  in  error.  In 
neither  of  the  cases  was  the  question  here  pre- 
sented involved.  But  the  doctrine  maintained 
both  in  England  and  this  country,  where  the 
copartnership  is  wound  up  in  the  manner  in- 
dicated, is  that  the  good  will  remains  the  un- 
divided property  of  the  members  of  the  firm, 
either  or  any  of  whom  may  thereafter  lawfully 
use  the  firm  name  if  they  desire  to  continue  in 
business,  although  the  name  of  the  partner  so 
using  it  does  not  appear  in  that  of  the  firm. 
Banks  v.  Oibson,  84  Beav.  566;  Bradbui^  v. 
Dickena,  27  Beav.  53:  Casirell  v.  Hazard,  121 
N.  Y.  484;  Dougherty  v.  Van  Nostrand,  Hoffm. 
Ch.  5H. 

The  proposition  contended  for,  if  sustained, 
would  practically  destroy  the  value  of  the  good 
will  as  an  asset  of  the  partnership,  and  entail 
upon  its  members,  in  many  instances,  serious 
loss.  As  partnerships  rest  upon  the  agree- 
ment of  the  parties,  express  or  implied,  a  dis- 
solution occurs  and  a  new  partnership  is 
formed  whenever  a  partner  retires,  or  a  new 
one  is  admitted,  and  if,  when  that  occurs,  the 
good  will  of  the  dissolved  firm  should  cease, 
and  could  neither  be  acquired  by  the  new  firm, 
nor  transferred  by  any  sale  made  by  the  mem- 
bers of  the  old  one  though  expressly  included 
in  the  sale  of  its  effects,  its  value  as  an  asset  of 
the  firm  would  disappear;  yet,  it  is  commonly 
known  that  the  good  will  constitutes  an  ina- 
portant,  and  sometimes  a  controlling  part  of 
the  consideration  for  the  purchase,  and  it  has 
long  l)een  the  settled  law  that,  in  cases  of  the 
kind  mentioned  the  purchaser  obtains  the  good 
will,  including  the  right  to  the  use  of  the  firm 
name  in  the  continued  prosecution  of  the  busi- 
ness. In  so  holding  the  courts  give  effect  to 
the  intention  of  the  parties  as  disclosed  by  the 
transaction.  Where  the  partners  themselves 
make  a  sale  of  the  firm  effects,  including  the 
good  will,  the  intention  and  understanding  are 
manifest  that  the  purchaser  shall  acquire  and 
enjoy  every  advantage  and  benefit  which  the 
firm  had,  so  far  as  the  parties  are  capable  of 
transferring  the  same;  and  when  a  sale  is  made 
under  an  order  of  court  in  a  proceeding  to 
which  the  partners  are  parties  that  intention  is 
not  less  plainly  inferable.  The  object  to  be  ac- 
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complished  in  making  the  sale,  in  either  mode, 
of  th6  good  will  with  the  other  partnership  ef- 
fects, is  to  enhance  the  value  of  the  assets  by 
inducing  persons  to  bid  more  for  them  than 
they  otherwise  would,  under  the  belief  that  the 
purchaser  will  obtain  all  the  benefits  of  the 
good  will;  and  when  the  sale  is  made 
and  consummated  on  that  basis,  it  would 
be  neither  just  nor  equitable  to  permit  the 
vendors  to  deprive  the  purchaser  of  anything 
they  undertook  to  sell,  and  for  which  they 
have  been  paid.  The  good  will  being  thus 
sold  as  a  thing  of  value,  and  paid  for  by  the 
purchaser  as  such,  to  deny  him  the  benefit  of 
it  would  operate  as  a  fraud  which  the  law  will 
not  sanction. 

We  are  not  reluctant,  therefore,  in  holding 
that  upon  the  dissolution  of  a  trading  copart- 
nership its  assets,  including  the  good  will  of 
the  business,  may  be  sold  as  a  whole,  either 
by  the  partners  directly,  or  through  a  receiver 
under  an  order  made  by  a  court  in  a  case  to 
which  they  are  parties;  and  that  a  purchaser 
thereof  under  either  method  of  sale  is  entitled 
to  continue  the  business  as  the  successor  of  the 
firm,  and  make  use  of  the  firm  name  for  that 
purpose.  And,  further,  that  where  the  pur- 
chaser transfers  the  property  so  acquired  by 
him  to  a  corporation  of  which  he  is  a  member, 
organized  to  succeed  to  the  business,  it  may 
carry  on  the  business  in  the  same  manner  un- 
der a  corporate  name  including  the  name 
which  had  been  used  by  the  firm.  Brass  &  I. 
Works  Co,  V.  Payne,  50  Ohio  St.  115,  19  L.  R. 
A.  82. 

If  it  is  desired  to  limit  the  right  of  the  pur- 
chaser or  his  vendee  in  the  use  of  the  firm 
name,  or  exclude  such  right  altogether,  it 
should  be  done  by  stipulation  in  the  contract 
when  the  sale  is  made  by  the  partners,  or  by  a 
provision  to  that  effect  in  the  order,  when  the 
sale  is  made  through  the  court. 

In  the  case  of  Bbr ton  Mfg.  Co.  v.  Norton 
Mfg.  Co.  18  Fed.  Rep.  816,  cited  by  counsel  for 
the  defendant  in  error,  a  copartnership  with- 
out any  consideration  obtained  the  consent  of  a 
person  not  a  member  to  use  his  name  in  and  as 
part  of  the  firm  name.  That  consent,  the 
court  held,  amounted  to  a  mere  license,  revoca- 
ble at  pleasure,  and  the  partnership  so  obtain- 
ing ii  could  not,  without  consent  of  such  per- 
son, transfer  the  right  to  another  company  or 
corporation  to  make  a  like  use  of  the  name. 
But  that  case  cannot  be  regarded  as  an  author- 
ity against  the  claim  made  by  the  plaintiff  in 
error  in  this  case;  for,  where  the  partners 
themselves  make  a  sale  of  their  firm's  good 
will,  which  carries  with  it  the  right  to  use  the 
firm  name,  or  authorize  such  sale  to  be  made, 
it  cannot  be  said  that  the  use  of  the  name 
either  by  the  purchaser,  or  those  succeeding  to 
the  business,  is  without  their  consent.  As 
said  by  the  court  in  the  case  just  cited,  on  page 
819:  *'  If  one  has  made  of  his  own  name  a 
irademari^  and  then  transfers  to  another  his 
business,  in  which  his  name  has  been  so  used, 
the  right  to  continue  such  use  of  the  name  will 
doubtless  follow  the  business  as  often  as  it  may 
be  transferred." 

Upon  the  facts  admitted  by  the  pleadings 
the  jvdgment  of  the  Circuit  Court  must  be  re- 
versed, and  judgment  rendered  for  the  plain- 
tiff in  error. 
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STATE  of  Ohio 

T. 

Omar  N.  GARDNER. 
(53  Ohio  St.  145.) 

*The  official  acts  of  public  officers,  in  an 

office  created  by  an  unconstitutional  statute  of 
this  state,  performed  before  the  statute  has  been 
declared  unconstitutional  by  an  authoritative 
decision  of  the  courts  of  the  state,  cannot  be  col- 
laterally attacked. 

(January  21, 1806.) 


EXCEPTIONS  bv  the  State  to  rulings  of  the 
Court  of  Common  Pleas  for  Summit 
CouBty  made  during  ihe  trial  of  an  indictment 
for  offering  a  bribe  which  resulted  in  an  ac- 
quittal. Exceptions  sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Samuel  G.  Rojeers,  Prosecuting 
Attorney,  and  Henry  K.  Sander,  for  plain- 
tiff in  error: 

The  constitutionality  of  the  act  cannot  be 
considered  in  this  proceeding. 

It  is  purely  a  collateral  question,  inasmuch  as 
the  officer  bribed  is  not  a  party  to  the  action, 
neither  is  any  other  offlcer  in  any  city  whose 
government  is  affected  by  the  act  of  a  party  or 
in  any  manner  connected  with  the  cause,  and 
they  certainly  have  a  right  to  be  heard  before 
they  are  declared  by  solemn  judicial  decision 
to  be  usurpers. 

Molitor  V.  State,  6  Ohio  C.  C.  263;  Mechem, 
Pub.  Off.  §  380;  StaU  v.  Ailing,  12  Ohio,  18; 
Ehmian  v.'  Union  Gent.  L.  Ins.  Go.  35  Ohio  St. 
324;  Ghamberlain  v.  Fainsville  &  H.  R.  Co.  15 
Ohio  St.  225;  Presbyterian  Soc.  v.  Smithers,  12 
Ohio  St.  248;  Sheehan's  Case,  122  Mass.  445,  23 
Am.  Rep.  374. 

It  would  be  manifestly  contrary  to  pubhc 
policy  to  allow  such  an  issue  to  be  raised  upon 
an  indictment.  It  would  put  it  in  the  power 
of  every  one  charged  with  crime  to  cjuestion 
the  judicial  authority  of  the  court  trying  him 
before  any  finding  is  made  ousting  the  court 
from  its  jurisdiction.  ««,-.,.«« 

Stuart  V.  School  Dist.  No.  i,  30  Mich.  69; 
People  V.  Maynard,  15  Mich.  470;  Fractional 
School  Dist.  'No.  1  v.  Joint  Bd.  of  School  In- 
spectors, 27  Mich.  3;  Bird  v.  Perkins,  33  Mich. 
28;  Mendota  v.  TJiompson,  20  111.  197;  Ketter- 
ing y.  Jacksonville,  50  111.  39;  People  v.  Weber, 
86  111.  283.  .       .  ,        J 

The  authority  of  officers  claiming  title  under 
color  of  law  can  only  be  questioned  by  the 
state  by  proceedings  in  quo  warranto. 

Cople  v.  Com.  104  Pa.  117;  Gmn.  v.  Burrell, 
7  Pa.  34;  Clark  v.  Com.  29  Pa.  129;  Campbells. 
Com.  96  Pa.  344;  Fraser  v.  Freelon,  53  Cal.  644; 
Burt  V.  Winona  dt  St.  P.  R.  Co,  31  Minn.  472. 
If  Joseph  Hugill  had  been  indicted  for  ac- 
cepting a  bribe  he  would  have  been  estopped, 
beyond  question,  from  setting  up  the  uncon- 
stitutionality of  the  act  under  which  he  claimed 
to  be  serving.  ^    .„^  ,«^     « 

1    Bishop;  New    Crim.   L.  §§    462-464;   2 
Bishop,  New  Crim.  L.  §§  892,  393. 
^  Head  note  by  the  Coubt. 


In  like  manner  a  person  offering  a  bribe, 
and  thus  recoenizing  him  as  an  omcer  under 
the  act.  would  be  estopped  from  denying  his 
official  authority. 

There  was  a  de  facto  office  and  Joseph  Hu- 
gill was  a  de  facto  officer. 

Where  an  office  is  established  by  legislative 
act  apparently  valid,  and  the  office  is  filled 
and  exercised  under  the  act,  it  is  a  de  facto  of- 
fice. ,      , 

Smith  V.  Lynch,  29  Ohio  St.  261;  Leach  v. 
PeopU,  122  111.  420;  Burt  v.  Winona  dt  St.  P, 
R.  Co.  supra;  Mechem.  Pub.  Off.  §j5  318.  327; 
Donough  v.  Detcey,  82  Mich.  309;  Van  Fleet, 
Collateral  Attack,  §  21,  p.  33. 
Mr.  Charles  Baird,  contra: 
The  demurrer  to  the  indictment  puts  the  le- 
gality of  the  whole  proceedings  in  issue,  and 
compels  the  court  to  examine  the  validity  of 
the  whole  record,  and  although  the  demurrer 
admits  the  facts  demurred  to  and  refers  to  their 
legal  sufficiency  to  the  court,  it  does  not  admit 
allearations  of  the  legal  effect  of  the  facts 
pleaded,  nor  does  it  admit  any  facia  that  are 
not  well  pleaded. 

Whart.  Crim.  PI.  &  Pr.  §§  402,  403;  Com. 
V.  Trimmer,  84  Pa.  65. 

The  question  raised  by  the  demurrer  is 
whether  under  the  law  there  is  the  office  of 
city  commissioner  of  the  city  of  Akron,  and 
whether  under  the  law  Joseph  Hugill,  the  per- 
son named  in  the  indictment,  held  or  could 
hold  the  office  of  city  commissioner. 

The  act  in  review  confers  corporate  powers 
upon  Akron  and  Youngstown  {State  v.  Bretr 
ster,  44  Ohio  St.  249),  throujjh  the  board  of  city 
commissioners,  and  organizes  these  two  cities 
upon  a  basis  of  a  special  grade  for  purposes  of 
municipal  government;  suspends  the  operation 
of  general  laws  as  to  them,  while  these  sus- 
pended statutes  must  remain  in  full  force  as  to 
the  other  cities  of  the  state  of  the  same  class 
and  grade,  or  throw  the  laws  regulating  tbe 
organization  of  municipal  corporations  into 
inextricable  confusion. 

State  V.  Ellet,  47  Ohio  St.  90,  Costello  v.  Wy- 
oming, 49  Ohio  St.  202:  State  v.  SehtMb,  Id. 
229;  Bamilton  County  Comrs.  v.  State,  50  Ohio 
St.  653;  Carr  v»  West  Carrollton.  8  Ohio  C.  C. 
1;  Kenton  v.  StaU,  32  Ohio  L.  J.  394;  State  v. 
Bargus,  34  Ohio  L.  J.  71;  Pittsburgh,  Ft.  W. 
&  C.  R.  Go.  V.  Martin,  Id.  282. 

In  order  that  there  may  be  a  rf«  facto  officer, 
there  must  be  a  d«  jure  office;  and  the  notion 
that  there  can  be  a  rftf  facto  office  has  been 
characterized  as  a  political  solecism,  without 
foundation  in  reason  and  without  support  in 
law;  and  therefore  a  person  cannot  claim  to  be  a 
de  facto  offlcer  of  a  municipal  corporation  when 
the  corporation  or  people  have  in  law  no  power, 
in  any  event,  to  elect  or  appoint  such  an  offlcer. 
Dill.  Mun.  Corp.  ^  276;  Norton  v.  Shelby 
County,  118  U.  S.  425,  30  L.  ed.  178;  Gorman 
V.  People,  17  Colo.  597;  Ex  parte  Roundtree, 
51  Ala.  42;  Hildredth  v.  Melntire,  1  J.  J. 
Marsh.  206,  19  Am.  Dec.  61;  Decorah  v.  BMis, 
25  Iowa,  12. 


Note.— For  de  facto  officers  under  unconstitu- 
tional statute,  see  also  note  to  King  v.  Philadel- 
laCo.(Pa.)21L.R.  A.U1. 

L.  R.  A. 


Bradbury,  J.,  delivered  the  opinion  of 
the  court: 

At  the  September  term  of  the  Court  of 
Common  Pleas  of  Summit  county,  Omar  N. 
Gardner  was  indicted  for  offering  a  bribe  to 
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Joseph  Hugill,  a  city  commissioner  of  the 
city  of  Akron.  The  accused  demurred  to  the 
indictment  on  the  ground  that  the  act  of  April 
20,  1893,  under  which  Hugill  was  performing 
the  duties  of  his  office,  was  unconstitutional 
and  void.  The  demurrer  was  sustained 
and  the  defendant  discharged.  To  this 
holding  of  the  court  the  prosecuting  at- 
torney excepted,  and,  by  virtue  of  the 
provisions  of  sections  7805-7308  of  the  Re- 
vised Statute^,  has  brought  the  question  to 
this  court  for  review.  Two  questions  are 
presented  by  the  record  :  First,  whether  the 
act  of  April  20,  1893.  which  provides  a 
municipal  government  for  the  city  of  Akron, 
is  unconstitutional  or  not ;  and,  second,  if  un- 
constitutional whether  its  constitutionality 
may  be  assailed  in  the  collateral  way,  under- 
taken by  the  accused.  The  first  question 
which  logically  arises  is  the  latter  of  the 
two ;  for  if  the  accused  should  not  be  allowed 
to  raise  the  question,  in  the  way  he  at- 
tempted, it  follows  that  the  constitutionality 
of  the  act  which  created  the  office  was  not  be- 
fore the  court.  Whether  an  act  of  the  general 
assembly  creating  an  office  and  providing  a 
method  for  tilling  it  may  be  collaterally  at- 
tacked, is  a  question  of  the  utmost  importance 
in  the  practical  administration  of  govern- 
mental affairs.  Different  courts  have  decided 
the  question  differently.  Leach  v.  People,  122 
111.  420;  Burt  v.  Winona  <t  8t.  P.  R.  Co. 
81  Minn.  472 ;  Coyle  v.  Com.  104  Pa.  117 ; 
Mechem,  Pub.  Off.  $5^  818,  827;  Van  Fleet, 
Collateral  Attack.  ^  21,  p.  33;  Norton  v. 
J^helby  Couniv.  118  U.  S.  425.  30  L.  ed.  178; 
Ilildreth  v.  Mclntire,  1  J.  J.  Marsh.  206,  19 
Am.  Dec.  61. 

It  is  now  before  this  court  for  the  first  time, 
and  while  we  are  not  insensible  to  the  con- 
sideration justly  due  to  the  high  standing 
of  those  courts  and  authors  we  are  bound  to 
reach  that  conclusion  which,  in  our  judg- 
ment, is  best  sustained  by  sound  reason  ;  and 
that  best  comports  with  an  enlightened  pub- 
lic policy  and  the  maintenance  of  public 
order. 

If  the  official  acts  of  officers  acting  in  an 
office  created  by  an  unconstitutional  statute 
should  be  regarded  as  falling  within  the 
principle  that  sustains  the  act  of  de  facto 
officers  until  the  statute  has  been  held  un- 
constitutional by  competent  judicial  author- 
ity in  a  proceeding  appropriate  to  that  end, 
all  difficulty  vanishes.  The  opposite  doc- 
trine is  based  upon  the  assertion  that  there 
can  be  no  de  facto  officer  unless  there  is  a  de 
jure  office.  That  is  a  simple  and  summary 
way  to  dispose  of  this  grave  question.  That 
there  can  be  no  de  jure  officer  without  a  de 
jure  office  is  a  proposition  to  which  all  minds 
will,  of  course,  assent.  But  that  there  can 
be  a  de  facto  officer  without  a  dejure  office  is 
disputable  if  the  phrase  **de  facto  officer"  in- 
cludes one  who  in  fact  discharges  the  duties 
of  a  public  office,  recognized  by  the  great 
body  of  the  people  and  by  virtue  of  a  statute 
solemnly  passed  by  the  general  assembly  of 
the  state,  which  may  be  unconstitutional. 
That  there  have  been  many  officers  who  oc- 
cupied and  discharged  the  duties  of  offices 
createii  by  laws  that  were  afterwards  held  un- 
constitutional is  a  fact  well  known  to  every 
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one.  While  in  such  occupancy  innumerable 
official  acts  affecting  both  public  and  private 
rights  may  have  been  actually  performed  by 
them,  the  duration  of  the  office  may,  and 
often  does,  extend  through  a  series  of  years. 
In  the  case  before  us  the  act  in  question  is 
one  creating  a  municipal  government  for  the 
city  of  Akron,  and  has  been  in  force  since  its 
enactment  in  April,  1893.  It  superseded  an 
act  passed  in  the  year  1891  for  the  govern- 
ment of  that  city,  which  latter  act  was  sub- 
ject to  the  same  assault  that  was  attempted 
to  be  made  on  the  one  under  consideration. 
The  existing  government  of  the  populous  and 
thriving  city  of  Youngstown  also  rests  upon 
the  act  now  assailed ;  while  that  of  the  city 
of  Springfield  depends  upon  an  act,  at  least 
as  vulnerable  to  the  same  attack  as  the  act 
under  consideration.  The  constitutionality 
of  the  governments  of  the  cities  of  Spring- 
field and  Youngstown  has  not  been  assailed, 
even  coHateralTy,  and  may  continue  un- 
challenged for  many  years.  The  officers  who 
in  these  cities  occupy-  oftices  created  by  the 
acts  upon  which  the  city  government  rests  are 
daily  discharging  duties  affecting  the  rights 
of  the  city,  and  the  private  rights  of  indi- 
viduals. These  officers  are  eitlier  usurpers 
and  trespassers,  or  de  facto  officers  :  if  the  lat- 
ter, the  rights  of  the  public. or  of  individuals 
who  have  submitted  to  their  authority,  or 
acquiesced  in  its  exercise,  would  be  unaf- 
fected by  a  subsequent  authoritative  judicial 
declaration  that  the  statute  was  unconstitu- 
tional;  if  they  were  usurpers  merely  every 
official  act  would  be  a  null  it  v,  and  intermin- 
able confusion  possibly  follow  such  a  de- 
cision. Were'  such  results  to  follow,  the 
courts  might  well  pause,  before  declaring 
unconstitutional  an  act  establishing  a  city 
government,  unless  its  constitutionality  was 
challenged  upon  the  threshold  of  its  exist- 
ence. 

The  common  law  in  relation  to  de  facto 
officers  had  its  origin  in  England.  It  was 
there  laid  upon  a  foundation  as  broad  as  their 
necessities  required.  Such  a  thing  as  a  writ- 
ten constitution  controlling  legislative  ac 
tion  was  unknown  to  their  jurisprudence ; 
whatever  office  parliament-chose  to  create  was 
a  dejure  office.  In  the  states  of  the  American 
Union,  however,  we  find  written  constitu- 
tions, limiting  tlie  otherwise  absolute  power 
of  the  people  to  act  through  the  legislative 
branch  ot  the  government.  As  a  consequence 
of  this  peculiar  feature  of  our  government,  a 
statute,  regularly  enacted  by  ine  legislative 
branch  thereof  may,  in  express  terms,  create 
a  public  office,  or  it  may  authorize  a  munici- 
pal corporation  to  create  one ;  an  incumbent 
may  be  appointed  in  the  mode  prescribed  by 
the  statute.  He  may  qualify,  enter  upon  the 
discharge  of  the  duties  of  the  office,  and  con- 
tinue to  discharge  those  duties  indefinitelv, 
possibly  for  many  years,  during  which  he 
daily  performs  official  acts  affecting  not  only 
public  rights,  but  private  rights  of  the  most 
sacred  character.  After  all  this  has  occurred, 
the  constitutionality  of  the  statute  is  success- 
fully challenged,  and  the  statute  declared 
void,  and  for  the  first  time  in  the  history  of 
the  common  law  its  principles  must  be  in- 
voked to  ascertain  the  status  of  the  rights  of 
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persons,  and  of  the  public,  that  accrued  be- 1 
fore  the  law  was  declared  void. 

We  think  that  principle  of  public  policy, 
declared  by  the  English  courts  tliree  cen- 
turies ago,  which  gave  validity  to  the  official 
acts  of  persons  who  intruded  themselves  into 
an  office  to  which  they  had  not  been  legally 
appointed,  is  as  applicable  to  the  conditions 
now  presented  as  they  were  to  the  conditions 
that  then  con  fronted  the  English  judiciary. 
We  are  not  required  to  find  a  name  by  which 
officers  are  to  be  known,  who  have  acted 
under  a  statute  that  has  subsequently  been 
declared  unconstitutional,  though  we  think 
such  officers  might  aptly  be  called  ""de  facto 
officers."  They  actually  performed  official 
acts  authorized  by  a  statute  solemnly  enacted 
by  the  law  making  department  of  the  govern- 
ment. Such  a  statute  is  presumed  to  be  con- 
stitutional. Cincinnati,  W.  <fe  Z.  R.  Co.  v. 
Clinton  County  Comrs.  1  Ohio  St.  77.  The 
unbroken  current  of  authority  supports  this 
proposition. 

Courts  in  the  practical  administration  of 
justice  should  regard  the  substance  of  things 
and  deal  with  conditions  as  they  actually  ex- 
ist. Here  are  grave  and  important  official 
acts  actually  performed  by  virtue  of  an  office, 
created  under  the  provisions  of  a  statute  re<?- 
ularly  enacted  by  thai  branch  of  the  govern- 
ment to  which  the  power  to  make  law  has 
been  delegated  by  the  Constitution :  there  is 
a  clearly  established  legal  presumption  of  its 
validity.  The  public  in  its  organized  capac- 
ity, as' well  as  private  citizens,  has  acqui- 
esced in  and  submitted  to  their  authority. 
Such  circumstances,  the  majoritjr  of  the  court 
are  of  opinion,are  sufficient  to  give  such  color 
to  their  title  as  to  make  them  de  facto  officers ; 
but  whether  they  fall  within  the  previously 
'existing  definition  of  such  officers  or  not, 
their  official  acts  thus  performed  fall  within 
,  the  protection  of  that  principle  of  public 
policy  which  defends  them  against  collateral 
attack,  and  that  therefore  the  question  of  the 
constitutionality  of  the  statute  in  question 
was  not  before  the  court  of  common  pleas. 

Exceptions  sustained. 

Spear,  J.,  concurring: 

It  is  always  well  to  start  with  a  clear  con- 
ception of  the  real  question  at  issue.  In  his 
investigation  of  the  case  the  judge  of  the 
common  pleas  reached  the  conclusion  that 
the  defendant  was  in  a  position  to  raise  the 
question  of  the  constitutionality  of  the  stat- 
ute establishing  a  government  for  the  city  of 
Akron,  and  then,  being  of  opinion  that  the 
act  is  unconstitutional,  he  sustained  the  de- 
murrer to  the  indictment.  Courts  uniformly 
decline  to  consider  the  alleged  unconstitu- 
tionalitv  of  an  act  of  the  general  assembly 
unless  It  becomes  necessary  to  a  disposition 
of  the  case  before  them.  The  first  inquiry 
is,  therefore,  as  to  the  right  of  the  defend- 
ant to  make  the  question  of  the  constitution- 
ality of  the  statute  under  review.  If  he  can- 
not be  heard  to  raise  that  question  then  the 
issue  of  constitutionality  is  not  before  us; 
meantime  it  is  neither  conceded  to  be  uncon- 
stitutional, nor  contended  that  it  is  not.  Can 
he  make  the  question?  This  inquiry  will 
be  answered  when  it  has  been  determined 
whether  or  not  the  city  commissioner  of  Akron 
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is  an  officer.  If  he  is,  within  the  meaning  of 
our  law,  an  officer,  the  exact  extent  or  char- 
acter of  his  title  will,  it  is  believed,  prove 
of  but  ]ittl«  consequence,  for  the  charge  is 
that  of  attempting  to  bribe  an  officer. 

The  high  estimate  I  entertain  of  the  learn- 
ing and  ability  of  the  trial  judge,  as  well 
as  the  importance  of  the  principle  involved, 
has  caused  nie  to  hesitate  long  before  assent- 
ing to  a  conclusion  contrary'  to  the  holding 
below,  and  it  is  only  after  careful  examina- 
tion of  manv  authorities,  and  much  reflection, 
that  I  have  been  satisfied  to  rest  upon  the  con- 
clusions announced  in  the  majority  opinion  : 
and  for  the  above-mentioned  reason  I  have 
preferred  to  express  my  own  views  on  the 
subject.  A  reference  to  some  of  those  authori- 
ties will  prove  instructive. 

McKim  V.  Somers,  1  Penr.  &  W.  297,  in- 
volved the  admissibility  of  a  deposition  taken 
before  a  justice  whom  the  objecting  party 
alleged  and  sought  to  prove  had,  prior  to 
the  taking  of  the  deposition,  moved  from 
the  county  and  thereby  vacated  his  office. 
The  court  held  the  evidence  not  competent 
on  the  ground  that  whenever  a  person  has 
color  of  authority,  and  acts  under  a  commis- 
sion from  the  appointing  power,  but  which 
it  may  be  alleged  has  been  forfeited,  the  va- 
lidity of  the  commission  cannot  be  examined 
in  a  suit  in  which  he  is  not  a  party.  **lf 
a  person, "  observed  the  court,  "  usurp  an  au- 
thority to  which  he  has  no  title,  or  color  of 
title,  his  acts  would  be  simply  void;  but  a 
colorable  title  to  an  office  can  be  examined 
only  in  a  mode  in  which  the  officer  is  a  party 
and  before  the  proper  tribunal." 

People  v.  Bangs,  24  111.  184,  was  a  quo 
warranto  to  test  the  title  of  the  defendant  to 
the  office  of  circuit  judge.    The  Constitution 

?^ave  authority  to  the  general  assembly  to 
ncrease  the  number  of  circuits,  and  in  such 
case  the  number  of  judges,  but  the  assembly 
undertook  to  provide  for  an  additional  judge 
without  creating  an  additional  circuit,  and 
Judge  Bangs  was  elected,  commissioned,  and 
entered  upon  his  duties  as  judge.  Judgment 
of  ouster  was  entered,  the  court  holding  that 
the  portion  of  the  law  whicli  provided  for 
the  election  of  a  circuit  judge  was  not  au- 
thorized by  the  Constitution  and  the  election 
itself  was*  void,  but  it  gave  the  judge  color 
of  office,  and  his  acts  were  as  valid  as  if  the 
law  had  been  constitutional.  The  syllabus 
reads:  "Thouffh  a  judge  elected  under  a 
law  not  authorized  by  the  Constitution  shall 
be  ousted  because  he  is  not  an  officer  dejure, 
yet  his  acts  colore  oficii  will  be  valid." 

People  V.  Weber,  86  111.  288,  was  a  petition 
for  a  writ  of  mandamus  by  one  Sullivan, 
claiming  to  be  a  city  treasurer,  to  compel  a 
collector  of  taxes  to  pay  to  him  taxes  col- 
lected belonging  to  the  municipality.  Sulli- 
van's title  rested  upon  an  alleged  appoint- 
ment by  the  mayor.  This  the  court  held  to 
be  invalid,  and  the  writ  was  refused.  It  is 
held,  in  the  syllabus :  When  one  claims 
rights  as  an  officer  by  virtue  of  his  office  he 
must  show  that  he  is  legally  entitled  to  act,— 
that  he  is  an  officer  dejtire  as  well  as  de  facto. 
The  acts  of  an  officer  dejure  are  valid  and  ef- 
fectual everywhere  when  within  the  limits  of 
his  authoritv  ;  but  the  acts  of  a  dt  facto  officer 
are  valid  only  so  far  as  the  rights  of  the  pub- 
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lie,  and  of  tbird  persons  baviag  an  ioterest  Id 
such  acts,  are  involved.  .  .  .  The  title  of 
a  de  facto  officer  cannot  be  inquired  into  in  a 
•collateral  way  between  third  parties,  but  it 
may  be  inquired  into  where  he  is  suing  in  his 
own  right  as  an  officer. 

In  Ltach  V.  PetvpU,  122  111.  420,  one  para- 
graoh  of  the  syllabus  is  as  follows:  "The 
lejcislature  passed  an  act  which  proved  to  be 
in  violation  of  the  Constitution,  whereby  the 
management  of  tlie  affairs  of  a  county  acting 
under  township  organization  was  attempted 
to  be  taken  from  the  supervisors  of  the  several 
towns,  and  vested  in  a  board  of  supervisors 
^consisting  of  only  five  members,  instead  of 
fifteen,  as  Ijefore,  to  be  elected  in  five  dis- 
tricts, and  hold  their  offices  for  four  years. 
Supposing  the  act  to  be  a  valid  enactment, 
such  board  of  ^s^  were  elected,  and  for  a 
time  acted  without  question,  aa  the  legally 
•constituted  tribunal  having  cbar>^e  of  the 
county  affairs :  Held,  that  their  acts  were 
valid  and  binding  as  those  of  de  facto  officers 
under  color  of  offloe. " 

Brown  v.  (T  Connell,  36  Conn.  432,  4  Am. 
Rep.  80,  was  an  action  of  debt  on  a  recogni- 
zance given  in  the  police  court  of  Hartford. 
The  Constitution  provided  that  all  judicial 
officers  should  be  appointed  by  the  general 
assembly.  That  body,  by  a  statute,  under- 
took to  authorize  the  appointment  of  a  jud^e 
of  the  police  court  by  the  common  council. 
The  supreme  court  held  the  appointment 
void,  but  that  the  appointee  "was  a  judge 
de  facto,  and  that  a  recognizance  entered  into 
before  him  in  the  police  court  for  the  ap- 
pearance of  a  prisoner  was  valid  and  bind- 
ing." 

Judge  Van  Fleet,  in  his  work  on  Collateral 
Attack,  p.  33,  remarks:  "If  it  is  necessary, 
4n  order  to  guard  the  rights  of  the  public, 
to  hold  the  acts  of  an  actual  although  unlaw- 
ful incumbent  of  a  judicial  office  valid,  as 
being  done  by  an  officer  dt  facto,  then  a  for- 
iiort  is  it  necessary  to  hold  an  actual  judicial 
tribunal,  erected  under  the  forms  of  law, 
sustained  by  the  power  of  the  state,  and  set- 
tling rights  and  titles,  a  tribunal  de  facto.  ^ 

And,  as  conclusion  from  divers  authorities 
cited,  the  same  learned  author  observes  on 
page  51 :  "  The  de  facto  character  of  the  officer 
18  not  impaired  because  he  was  appointed  by 
virtue  of  a  void  statute.  Thus,  a  judge  ap- 
pointed by  the  governor,  or  a  city  council, 
or  transferred  to  another  district ;  or  a  pro- 
bate clerk,  or  district  attorney,  appointed  by 
authority  of  an  unconstitutional  statute ;  and 
county  officers  elected  in  a  new  county  before 
the  law  organizing  it  could  take  effect,  are 
al  1  officers  de  facto.  ^  See  also  Burt  v.  Winona 
A  St.  P.  li.  Co.  81  Minn.  472;  Morris  v.  People, 
S  Denio,  381 ;  State  v.  Cfioate,  11  Ohio,  511 ; 
State  V.  Allinff,  12  Ohio.  16 ;  Tayl(^  v.  Skrine, 
"2  Treadway,  Const.  696 ;  Case  v.  State,  5  Ind. 
1  ;  Creighton  v.  Piper,  14  Ind.  182 ;  Plymouth 
V.  Painter,  17  Conn.  585,  44  Am.  Dec.  574. 

SmitJi  V.  Lynch,  29  Ohio  St.  261,  was  an 
miction  to  restrain  the  collection  of  a  tax  as- 
sessed by  the  board  of  health  of  the  village  of 
West  Cleveland  upon  the  land  of  plaintiff  for 
the  expense  of  removing  a  nuisance'  there- 
from. The  plaintiff  claimed  that  the  board 
"was  not  a  lawful  board  because  the  ordinance 
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of  council  creating  it  was  not  read  on  three 
several  days,  nor  were  the  yeas  and  nays,  of 
those  voting  recorded,  nor  did  a  majority  of 
members  vote  for  suspension  of  rules  as  re- 
quired by  statute ;  that  they  acted  without 
authority,  and  the  tax  was  therefore  illegal. 
The  persons  claiming  to  be  such  board  were 
the  only  persons  claiming  to  be  acting  as 
such,  and  tbev  were  generally  and  publicly 
known  and  acknowledged  as  such  at  the  time 
of  the  transaction.  The  court  held  that  the 
requirements  of  the  statute  as  to  the  manner 
of  passing  the  ordinance '  were  mandatory. 
Nevertheless  the  board  was  a  board  de  facto 
and  whether  it  was  a  board  dejure  was  im- 
material. It  was  claimed  in  argument  that 
the  case  was  one  where  there  was  no  office  to 
be  filled.  But  the  court  held  that  "the  stat- 
ute (66  Ohio  Laws,  200)  creates  the  office. 
It  authorizes  the  council  to  establish  the 
board,  and  to  fill  it  by  appointment.  True, 
until  the  council  act  in  the  premises,  it  is  a 
mere  potentiality  in  their  hands;  yet  it  is 
none  the  less  an  office,  known  to  the  law,  and 
provided  for  by  law.  .  .  .  It  is  enough 
that  the  office  is  one  provided  for  by  law,  and 
that  the  parties  have  the  color  of  appoint- 
ment, assume  to  be  and  act  as  such  officers, 
and  that  they  are  accepted  and  acknowledged 
by  the  public  as  such  to  the  exclusion  of  all 
others.  Such  was  the  case  here.  There  were 
both  the  color  and  fact  of  office. " 

Turning  to  the  statute  referred  to  we  find 
that  it  simply  provides  for  the  composition 
of  a  board  of  health,  and  defines  its  powers, 
duties,  etc.,  "whenever  the  council  of  any 
city  or  incorporated  village  shall  establish  a 
board  of  health.  *'  No  such  board  can  exist 
until  it  is  so  established.  Direct  authority 
to  establish  such  board  is  given  by  §  1622, 
Rev.  Stat.  1  24.  When,  therefore,  the  court 
says  that  such  board  is  "  an  office,  known  to 
the  law.  and  provided  for  by  law,"  no  more 
is  meant  than  that  provision  has  been  made 
by  law  for  the  establishment  of  such  an  office. 
No  one  would  pretend  that  the  statute  created 
the  particular  board  in  question. 

And,  in  the  same  sense,  is  not  the  office  of 
city  commissioner  one  which  the  law  has 
provided  may  be  established ?  Is  the  "  poten- 
tiality" lodged  in  the  general  assembly  by 
the  Constitution  by  the  general  grant  (art. 
2,  §  1),  and  by  art.  13,  §  6,  in  the  words: 
"The  general  assembly  shall  provide  for  the 
organization  of  cities  and  incorpDrated  vil- 
lages," etc.,  any  less  potent  in  the  consti- 
tuting of  municipal  offices  generally  than  is 
the  "potentiality"  lodged  in  the  council  by 
act  of  the  general  assembly  to  create  a  par- 
ticular office?  And  where  the  council,  at- 
tempting to  act  under  such  authority,  violates 
the  funclamental  law  in  such  way  as  to  fail 
to  clothe  its  appointee  with  a  good  title  to 
the  office,  and  yet,  because  it  possessed  power 
to  do  the  thing  lawfully,  and  because  its  ap- 
pointee has  entered  upon  and  is  performing 
Its  duties  to  the  exclusion  of  all  others  and 
to  the  acceptance  of  the  public,  tliis  court 
says  there  being  both  color  of  office  and  fact 
of  office,  that  the  appointee  is  an  officer  de 
facto.  Shall  we  now  say  in  this  case,  where 
is  the  most  abundant  authority  in  the  general 
assembly  to  create  the  office,  and  an  attempt 
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to  do  it,  and  the  officer  has  entered  upon  and 
is  performing  the  duties  to  the  exclusion  of 
all  others  ana  to  the  acceptance  of  the  pub- 
lic, yet  because  of  a  failure  to  observe  the 
fundamental  law  by  the  general  assembly,  if 
there  be  such  failure,  there  is  no  color,  and 
no  fact,  and  hence  no  de  facto  officer,  but  he 
is  simply  an  intruder  and  a  usurper? 

No  question  is  made  as  to  the  regularity  of 
the  proceedings  by  which  the  board  of  city 
commissioners  was  Appointed.  Every  legal 
formality  was  observed.  The  objection  urged 
is  that  there  wad  no  power  in  the  officers 
who  appointed  to  make  the  appointment  in 
any  manner,  however  regular.  This  is  suffi- 
ciently answered,  we  submit,  if  there  was 
color  of  authority. 

As  b^ore  stated,  the  gr'^und  upon  which 
acts  of  de  facto  ofRcers  are  sustained  is  that  of 
public  policy.  But  it  is  insisted  that  this  is 
a  criminal  case  and  hence  a  different  public 
policy  should  prevail.  Many  courts  have 
thought  differently. 

In  State  v.  Carroll,  88  Conn.  499,  9  Am. 
Rep.  409,  the  prisoner  had  been  found  guilty 
of  libel  and  breach  of  the  peace  in  the  city 
court  of  New  Haven.  Carroll's  complaint 
was  that  the  person  acting  as  judge  was  not 
such,  having  been  called  m  to  take  the  place 
of  the  judge  by  the  clerk  acting  under  an  un- 
constitutional statute.  The  court,  applying 
the  general  ru1e&  as  to  the  effect  of  color  and 
of  fact,  in  an  opinion  of  marked  ability  and 
learning,  by  Butler,  Ch.  J.,  held  that  "the 
acts  of  an  officer  appointed  by  and  acting 
under  and  pursuant  to  an  unconstitutional 
law,  performed  before  the  unconstitutional- 
ity of  the  law  has  been  judicially  determined, 
are  valid  as  respects  the  public  and  third 
persons,  As  the  acts  of  an  officer  de  facto.'* 

In  Mapes  v.  People,  69  111.  523,  in  a  liquor 
prosecution,  objection  was  made  by  defend- 
ant that  the  jury  was  an  illegal  body  because 
drawn  by  an  unauthorized  person,  one  Lee, 
who,  although  authorized  to  perform  other 
duties  as  clerk  was  not  empowered  to  draw- 
juries.  The  court  held  that  whether  Lee  was 
an  officer  de  jure  was  not  material.  He  was 
an  officer  de  facto,  in  possession  of  the  office, 
performing  its  duties,  and  until  he  was  in 
some  direct  way  adjudged  to  be  without  au- 
thority,  his  official  acts  must  be  regarded  as 
valid. 

In  Clark  v.  Com.  29  Pa.  129.  the  prisoner 
had  been  convicted  of  murder  in  a  court,  the 
judge  of  which  was  exercising  functions  in 
a  county  attached  to  his  district  subsequent 
to  his  election,  and  the  contention  of  the 
prisoner  was  that  the  act  of  the  legislature 
by  which  such  addition  was  attempted  to  be 
made  was  unconstitutional.  But  the  court 
held  that  the  question  could  not  be  raised 
collaterally ;  that  the  judge  was  a  judge  de 
facto  and,  as  against  all  but  the  common- 
wealth, a  judge  de  jure.  The  murderer  was 
hanged. 

In  Campbell  v.  Com.  96  Pa.  844,  the  pris- 
oners had  been  convicted  in  Fayette  county 
of  arson  in  burning  a  dwelling  house  and 
other  buildings.  Two  associate  judges,  not 
learned  in  the  law,  but  who  had  been  elected 
the  people  of  the  county  and  commis- 
'd,  sat  with  the  president  judge  and  par- 
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ticipated  in  the  trial  and  sentence.  The 
validity  of  their  title  to  the  office,  and  hence 
of  the  composition  of  the  court,  was  ques- 
tioned on  the  ground  that,  under  the  Consti- 
tution of  1874.  and  subsequent  legislation, 
the  people  had  no  power  to  elect  associate 
judges  in  Fayette  county.  It  was  held  **  that 
they  were  judges  de  facto,  and  as  against  all 
parties  but  the  commonwealth  they  were 
judges  de  jure,  and  having  at  least  a  colora- 
ble title  to  these  offices  their  title  thereto 
could  not  be  questioned  in  any  other  form 
than  by  quo  warranto  at  the  suit  of  the  com- 
monwealth.** And  the  burners  of  dwelling 
houses  went  to  the  penitentiary  for  eight 
years.  At  a  subsequent  term,  in  an  action 
in  quo  warranto,  brought  by  the  attorney 
general,  the  associate  judges  were  ousted. 

Of  like  import  was  the  holding  in  Coyle  v. 
Com.  104  Pa.  117,  and  the  murderer  was  ex- 
ecuted. 

In  State  v.  Brook$,  89  La.  Ann.  817,  the 
defendant  had  been  convicted  of  manslaught- 
er. The  person  killed  was  one  Allen,  an  act- 
ing constable,  who,  armed  with  a  warrant 
was  in  the  act  of  seizing  Brooks'  propertv  at 
the  time  of  the  homicice.  The  defendant 
sought  to  prove  that  Allen  had  not  been 
legally  appointed  and  was  not  a  legal  con- 
stable. This  proof  was  rejected.  This  rul- 
ing was  affirmed.  The  court  quotes  with  ap- 
proval language  of  the  court  in  an  earlier 
case,  that  "^  we  do  not  desire  to  be  understood, 
however,  as  intimating  that  a  party  charged 
with  crime  can  be  heard  to  raise  an  issue  that 
the  ministerial  and  other  officers  of  court, 
actually  and  de  facto  acting  as  such,  have  no 
right  to  such  offices.  We  should  never  get 
a  criminal  tried  at  that  rate.  We  would 
commence  with  a  kind  of  collateral  quo  war- 
ranto as  to  the  judge  and  then  go  on  down 
through  the  official  roster  of  the  court. '  ** 
The  manslayer  went  to  the  penitentiary  for 
fifteen  years.  See  also,  S/ieehan'$  Oise,  122 
Mass.  445,  28  Am.  Rep.  874,  and  cases  there 
cited:  State  v.  Bloom,  17  Wis.  521  :  He  Ah 
Lee,  5  Fed.  Rep.  899;  Smurr  v.  State,  105 
Ind.  125;  Aug.  &  A.  Prlv.  Corp.  p.  58, 
note. 

Regarding  the  respect  which  is  to  be  paid 
to  officers  de  facto,  Mr  Bishop,  in  his  ^Tew 
Criminal  Law,  vol.  1,  p.  284,  observes: 
'*The  criminal  law  will  not  justify  a  person 
in  resisting  an  arrest  by  an  officer  de  facto  on 
the  ground  that  he  is  not  such  de  Jure.^  Other 
methods  of  testing  the  right  are  open.  In- 
deed, it  would  be  little  less  than  a  breach  of 
the  peace  by  the  court  itself  to  permit  men 
to  try,  171  paia,  the  titles  of  constables  and 
sheriffs,  by  beating  them  over  the  head  and 
raising  a  riot." 

And  by  Prof.  Wharton,  in  his  work  on 
Criminal  Law,  vol.  2,  §  1572</,  it  is  ob- 
served :  "  It  has  been  already  seen  that  on 
an  indictment  for  resisting  an  officer  his  title 
is  not  at  issue  when  it  appears  that,  at  the 
time  in  question,  he  was  a  de  facto  officer, 
i.  e.  the  recognized  official  representative  of 
the  government  actually  in  power.  This  is 
what  is  called  color  of  title." 

A>  parte  Strajig,  21  Ohio  St.  610,  was  a 
proceeding  in  habeas  corpus  in  the  probate 
court  reviewed  in  this  court.     Strang  had 
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been  convicted  in  the  police  court  of  Cin 
cinnati  and  was  held  by  the  chief  of  police 
under  a  mittimus  requiring  his  conveyance 
to  the  workhouse.  His  ground  of  release 
was  that  he  had  been  tried  and  convicted 
before  one  Carter,  who  was  not  the  police 
judge,  but  an  appointee  of  the  mayor  under 
an  unconstitutional  statute,  the  police  judge 
being  at  the  time  ill  and  absent  from  his 
post.  This  court  affirmed  the  judgment, 
holding:  ** That  assuming  (but  without  de- 
ciding the  question)  the  power  of  appoint- 
ment thus  conferred  on  the  mayor  to  be  unau- 
thorized by  the  Constitution,  yet  the  person 
acting  under  such  appointment,  would  be  a 
judge  de  facto;"  and  that  "the  acts  of  an 
of^cer  (is  facto,  when  questioned  collaterally, 
are  as  binding  as  tliose  of  an  officer  dejure. 
To  constitute  an  officer  de  facto  of  a  legally 
existing  office  it  is  not  necessary  that  he 
should  derive  his  appointment  from  one  com- 
petent to  invest  him  with  a  good  title  to  the 
office.  It  is  sufficient  if  he  derives  his  ap- 
pointment from  one  having  colorable  au- 
thority to  appoint ;  and  an  act  of  the  general 
assembly,  though  not  warranted  by  the  Con- 
stitution, will  give  such  authority." 

In  the  consideration  of  the  case  the  police 
court  is  treated  as  one  of  the  courts  inferior 
to  the  supreme  court,  which,  by  the  Consti- 
tution, the  general  assembly  is  authorized 
to  establish,  the  judges  of  which  are  to  be 
elected  by  the  people,  and  the  acting  police 
judge  was  regarded  as  appointed  to  hold  the 
police  court,  and  to  exercise  all  the  juris- 
diction pertaining  thereto.  So  that  the  in- 
quiry was  not  into  the  jurisdiction  of  the 
court,  but  an  inquiry  into  the  right  of  Carter 
to  hold  the  office. 

The  case  illustrates  the  proposition  that 
color  of  authority  to  appoint  is  sufficient  to 
clothe  the  appointee  with  color  of  title  to 
office.  And  if  this  be  so,  will  not  an  act 
of  the  general  assembly  which  purports  to 
authorize  an  Inferior  body  to  appoint  to  office 
give  color  of  authority  for  such  appointment 
where  the  power  of  the  general  assembly  over 
the  subject  is  unquestioned,  and  the  only 
criticism  is  in  the  manner  of  its  exercise? 
The  Constitution  recognizes  municipal  cor- 
porations, and  authorizes  the  general  as- 
sembly to  organize  them  and  adDpt  methods 
by  wliich  they  may  be  provided  with  officers 
for  their  government.  The  office  in  question 
in  the  case  at  bar  is  one  which  may  be  so 
provided ;  in  effect,  therefore,  the  Constitu- 
tion creates  the  office,— not  this  particular 
board,  but  boards  generally,  and  such  boards 
may  become  as  essentially  a  part  of  the  city 
government  as  is  the  police  court,  or  any 
other  instrumentality.  It  will  be  noted  that 
the  holding  is  in  square  contradiction  of  the 
maxim,  often  repeated  in  the  text-books  and 
by  judges,  that  where  there  is  an  officer  de 
jure  in  the  office  there  is  no  room  for  an  of- 
ficer de  facto;  that  both  cannot  exist  at  the 
same  time.  Judge  Straub  had  not  vacated 
the  office;  he  was  still  in  occupancy  of  it, 
drawing  the  salary,  and  armed  with  all  the 

Sower :  notwithstanding  which  the  decision 
olds  Carter  to  be  a  judge  defaeto.  We  em- 
phasize this  because  it  shows  that  maxims 
of  text- books  are  not  to  be  implicitly  relied 
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upon,  and  because  it  shows  to  what  length 
the  court  was  inclined  to  go  in  order  to  main- 
tain the  acts  of  one  in  the  exercise  of  func- 
tions of  an  office  authorized  by  statute. 

It  is  not  here  assumed  that  there  is  not  dis- 
agreement among  the  authorities.  There  is. 
Perhaps  Iforton  v.  Shelby  County,  118  U.  S. 
425,  30  L.  ed.  178,  is  most  relied  on  as  sus- 
taining the  contrary  doctrine.  In  that  case 
the  legislature  of  Tennessee  had  undertaken, 
by  statute,  to  constitute  for  the  county  of 
Shelby  a  board  of  commissioners  to  be  ap- 
pointed by  the  governor,  and  clothe  it  with 
all  the  powers  and  duties  then  possessed  by 
the  quarterly  court  of  the  county,  composed 
of  the  justices  of  the  peace  who  had  been 
elected  by  the  people.  This  county  court 
was  one  oif  the  institutions  of  the  state,  rec- 
ognized in  the  Constitution.  County  commis- 
sions were  wholly  unknown  to  the  Constitu- 
tion, and  theretofore  to  the  laws.  There  was 
no  acquiescence  by  the  justices  or  the  people  ; 
on  the  contrary,  there  was  immediate  and  con- 
tinued public  opposition,  by  suit  and  other- 
wise, on  the  part  of  the  justices  and  others 
until  the  final  disposition  of  the  case.  Mean- 
time, in  the  face  of  the  opposition  and  the 
litigation,  the  board  subscribed  to  stock  and 
issued  railroad  bonds  of  the  county  to  th^ 
amount  of  about  $29,000,  and  the  liability 
of  the  county  on  these  bonds  was  the  subject 
of  the  suit.  It  must  be  apparent  at  a  glance 
that  we  have  before  us  no  such  case.  In  that 
case  there  was,  according  to  the*  holding  of 
the  supreme  court  of  Tennessee,  no  power  iui 
the  legislature  to  authorize  the  appointment 
of  county  commissioners  with  such  powers, . 
by  any  form  of  statute,  while  in  our  case 
the  power  to  create  a  board  of  city  commis- 
sioners  for  Akron  is  unquestioned,  and,  if 
the  proper  classification  has  been  prescribed 
no  one  doubts  that  it  is  a  board  dejure.  As 
against  protest  and  objection  from  the  start  in^ 
the  Tennessee  case,  we  have,  in  our  case, 
universal  assent  and  acquiescence  on  the  part 
of  everybody  for  years.  But  it  is  insisted 
that  the  declarations  of  law  given  out  by  the 
court,  irrespective  of  the  judgment  rendered, 
control  this  case.  Do  they  ?  It  is  there  said  : 
"An  unconstitutional  act  is  not  a  law;  it 
confers  no  rights ;  it  imposes  no  duties ;  it  af- 
fords no  protection ;  it  creates  no  office ;  it 
is,  in  legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed."  It  is  not 
necessary  to  question  the  aptness  of  this  lan- 
guage as  applied  to  the  Tennessee  case,  but 
when  it  is  sought  to  apply  it  to  the  situation 
in  this  state,  and  to  our  case,  we  think  it 
opposed  by  the  better  authorities  and  the 
better  reason.  All  legislative  authority  is 
vested  in  our  general  assembly.  That  body 
enacts  the  lews.  It  is  just  as  much  its  duty 
to  observe  the  Constitution  as  it  is  the  duty  of 
any  other  branch  of  the  government.  The 
presumption  is,  as  declared  in  Cincinnati, 
W,  cfe  Z.  R.  Co,  V.  Clinton  County  Comrs.  1 
Ohio  St.  77,  and  nowhere  disputed,  that  in 
the  enactment  of  laws  they  heed  that  duty. 
To  say,  then,  that  a  statute  which,  by  all 
presumptions,  is  valid  and  constitutional 
until  set  aside  as  invalid  by  judicial  author- 
ity, cannot,  in  the  meantime,  confer  any 
right,  impose  any  duty,  afford  any  protec- 
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tion,  but  is  as  inoperative  as  thougb  it  bad 
never  been  passed,  is  at  least  startling.  To 
say  tbat  a  statute  wbicb  purports  to  create 
a  constitutional  office,  duly  enacted  by  our 
general  assembly,  and  duly  promulgated,  en- 
joins no  duty  of  respect  or  obedience  by  the 
people,  and  affords  no  corresponding  right  or 
protection,  and  that  all  who  undertake  to 
•enforce  its  demands  do  so  at  their  peril,  and 
at  the  risk  of  being  deemed  trespassers  and 
usurpers,  in  case  it  shall  be  finally  decided 
to  be  unconstitutional,  by  a  bare  majority, 
perhaps,  of  the  court  of  last  resort,  no  mat- 
ter what  public  necessities  existed  for  its  en- 
forcement, nor  what  public  approval  and  ac- 
quiescence there  may  have  been,  nor  for  how 
long  a  term  of  years,  and  no  matter  how 
many  holdings  of  intermediate  courts  there 
•may  have  been  sustaining  its  constitutional- 
ity, is  to  invite  riot,  turmoil,  and  chaos.  It 
is  not  the  law  in  Ohio. 

If  the  people  may  reasonably  be  expected 
to  have  sufficient  knowledge  of  the  Constitu- 
tion so  that  when  called  upon  to  deal  with 
one  exercising  the  functions  of  an  office  they 
may  intelligently  inquire  far  enough  to  as- 
certain whether  the  office  be  one  which  the 
Constitution  creates,  or  gives  authority  to 
.the  general  assembly  to  create,  it  certainly 
is  not  reasonable  to  expect  the  people  to  be 
wise  enough  to  determine  for  themselves,  and 
at  their  peril,  whether  the  general  assembly, 
in  its  effort  to  establish  an  office  which  it  has 
the  most  uirquestioued  right  to  establish,  has 
observed  all  the  requirements  of  the  Consti- 
tution. 

It  is  sought  to  dispose  of  this  case  by  use 
of  the  phrase  that  there  can  be  no  officer  de 
facto  unless  there  is  an  office  to  fill.  The 
proposition  begs  the  question.  The  obvious 
answer  is  that  there  is  an  office  to  fill  when- 
ever our  law-making  power,  exercising  its 
authority  to  create  a  constitutional  office, 
by  a  duly  enacted  and  promulgated  statute, 
ordains  there  shall  be  such  office,  and  it 
remains  an  office  until  the  act  is  repealed  or 
held  unconstitutional  by  a  court  of  competent 
authority,  in  a  proceeding  to  which  the  one 
holding  the  office  is  a  party,  who,  in  the 
meantime,  his  election  or  appointment  being 
regular,  and  the  public  acquiescing  in  his 
discharge  of  the  duties,  is  an  officer  whose 
title  can  be  questioned  only  by  the  state 
itself. 

Sta'ight  v.  State,  39  Ohio  St.  496,  has  not 
been  overlooked.  The  holding  of  the  court, 
given  in  the  syllabus,  is  in  substance  this: 
Perjury  cannot  be  assigned  of  an  oath  taken 
before  one  acting  as  a  deputy  clerk  of  the 
probate  court,  holding,  without  new  appoint- 
ment, during  the  second  term  of  the  judge 
appointing  him,  for  the  reason  that  the  oath 
is  not  administered  by  lawful  authority. 

The  position  of  deputy  clerk  is  not,  in  the 
constitutional  sense,  an  office.  At  common 
law  the  officer  and  his  deputy  filled  but  a 
single  office.  By  statute  the  probate  judge 
is  ex  officio  clerk  of  his  own  court ;  the 
deputy  is  appointed  by  him,  and  can  be 
neither  appointed  nor  removed  by  any  one 
else,  and  the  acts  of  the  deputy  are  the  acts 
of  the  principal.  Warwick  v.  State,  25  Ohio 
St.  21.  Petit,  the  one  acting  as  deputy  when 
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the  oath  was  administered  to  Staiglii,  bad 
received  no  appointment  under  the  judge*8 
second  term,  and  had  taken  no  oath.  Even 
had  there  been  an  office  to  fill,  he  lacked  color 
of  office,  and  in  no  aspect  could  be  be  re- 
garded an  officer  de  facto.  It  would  appear 
that  the  case  has  no  important  bearing  upon 
the  present  contention. 

But  it  is  insisted  that  the  title  of  the  officer 
is  an  essential  ingredient  of  the  crime,  and 
that  an  unconstitutional  act  cannot  create  a 
material  clement  of  a  crime.  This  begs  the 
question  by  assuming  as  though  proved,  first, 
that  an  act  of  our  general  assembly,  duly  en- 
acted, purporting  to  establish  an  office  which 
the  assembly  has  power  to  establish,  may  be 
treated  as  a  nullity  before  it  has  been  de- 
clared invalid  by  a  court  of  competent  juris- 
diction in  a  proper  case ;  and,  second,  tbat  the 
question  of  constitutionality  can  be  raised 
in  the  manner  attempted  by  this  defendant. 
We  have  already  undertaken  to  give  some 
reasons  why  these  propositions  are  not  tena- 
ble. It  may  be  added  that  considerations  of 
justice,  the  uniformity  of  adminintration  of 
law,  and  public  policy  alike  forbid  assent  to 
them.  In  the  old  days  when  persons  accused 
of  crime  could  have  no  compulsory  process  for 
witnesses,  could  have  no  counsel,  could  not 
testify  in  their  own  behalf,  and  were  subject 
to  other  disabilities,  it  was  usual  for  courts 
to  resort  to  technicalities,  and  sometimes 
trivialities,  to  aid  the  prisoner.  But  tbat 
condition  has  passed  away  and  courts  are  not 
now  so  willing  to  favor  shifts  invented  to  j^et 
guilty  men  off,  and  the  substance  of  things 
is  more  regarded.  By  statute  it  is  made  the 
duty  of  our  courts  to  disregard  defects  and 
imperfections  in  indictments  which  do  not 
tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits.  How  is 
the  corruption,  the  guilt  of  one  who  attempts 
to  pollute  the  fountains  of  justice  by  bribing 
its  acting  officers,  and  thus  cheat  his  neigh- 
bors and  the  community,  any  the  less  sub- 
stantial, or  the  state's  case  against  him  any 
the  less  meritorious,  because  it  may  turn  out 
that  the  officer's  title  would  not  stand  the  test 
of  a  quo  warranto?  Such  strictness  is  not  ob- 
served in  some  other  branches  of  criminal 
law.  As  against  the  thief  or  the  burglar,  a 
possessory  title  is  good.  The  state  isn't  re- 
quired to  prove  absolute  ownership,  or  a  fee 
simple.  Would  a  manslaver  be  heard  to 
defend  that  his  victim  had  been  bom  into 
the  world  lacking  some  quality  of  manhood, 
mental  or  physical  ?  If  the  acting  commis- 
sioner be  gooid  enough  officer  to  oe  bribed 
rught  he  not  to  be  held  good  enough  officer 
to  answer  the  designation  of  the  statute  in 
order  to  punish  the  briber?  It  is  insisted 
that  to  convict  the  defendant  in  this  case 
would  override  the  maxim  that  an  element 
of  a  crime  cannot  be  supplied  by  estoppel. 
Let  us  see.  Could  the  commissioner,  had  be 
accepted  the  bribe,  be  heard  to  say  he  was 
not  an  officer  ?  Surel  y  not.  Wherein  1  ies  the 
difference?  Why  should  there  be  a  dif- 
ference? Why  should  the  venal  scoundrel 
who,  dealing  with  the  other  as  an  officer, 
invents  the  wickedness  and  tempts  him,  be 
let  off  by  a  mere  technicality?  The  sutute 
which  prescribes  punishment  for  accepting  a 
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Uribe  also  prescribes  punishment  for  giving 
it.  What  a  travesty  on  justice  would  be 
presented  by  the  judgment  of  a  court,  acting 
on  the  same  facts,  and  applying  the  same 
criminal  statute,  which  says  to  the  tempted 
olftcer,  you  will  go  to  the  penitentiary,  and 
to  the  wily  fowler  who  spread  the  net,  and 
gathered  in  his  grasp  the  ill-gotten  gain, 
you  may  go  free.  Or,  suppose  a  defendant 
convicted  In  the  police  court  before  a  judge 
de  facto,  as  in  the  Strang  due,  is  sentenced 
to  a  fine  and  a  term  in  the  work  house.  He 
cannot  be  heard  to  defend  that  the  law  pro- 
viding for  the  appointment  of  the  acting 
judge  is  unconstitutional.  But,  according 
to  the  theory  of  the  defense  in  this  case,  if 
the  prosecuting  witness  has  sworn  falsely  in 
order  to  effect  a  conviction,  and  is  prosecuted, 
he  may  raise  the  question,  and  perchance  on 
that  ground  escape  punishment  for  his  per- 
jury. If  such  failures  of  justice  are  a  ne- 
cessity under  our  jurisprudence  is  it  any 
wonder  that  inconsiderate  people  sometimes 
show  their  contempt  for  its  administration 
by  trying  to  take  the  law  into  their  own 
bands? 

It  is  suggested  that  the  general  assembly 
might  huveprovided  that  an  attempt  to  bribe 
an  actinff  otiicer  should  be  a  crime,  but  that 
it  has  lafled  to  do  so.  But  is  not  that  exactly 
what  has  been  done?  The  same  authority 
which  provides  punishment  for  attempting 
to  bribe  an  officer  in  one  act  has  said  in  an- 
other act  that  a  city  commissioner  is  an  of- 
ficer. Treating  the  acts  as  in  pari  materia, 
and  construing  them  together,  what  is  lack- 
ing? 

It  seems  to  i)e  conceded  that,  on  grounds 
of  public  policy,  one  occupying  an  existing 
dejure  office  should  be  regarded  an  officer  de 
facto,  although  his  appointment  thereto  is 
pursuant  to  an  unconstitutional  statute.  Does 
any  reason  exist  why  the  same  public  policy 
will  not  require  that  one  occupying,  with 
general  acceptance,  an  office  which  the  gen- 
eral assembly  has  power  to  create,  should 
likewise  be  adjudged  an  officer  de  facto,  al- 
though in  the  exercise  of  the  power  by  the 
assembly,  constitutional  requirements  have 
not  been  observed?  If  any  such  reason  does 
exist  cf^rtain  it  is  tliat  none* has  been  adduced  ; 
but  instead  the  maxim  that  there  can  bo  no 
de  facto  officer  unless  there  be  a  dejvre  office 
is  invoked.  Summed  up  in  brief,  the  sub- 
stantial ground  of  objection  urged  against 
the  state's  position  is  that  it  antagonizes 
well-known  maxims  of  the  law,  and  is  illog- 
ical. Maxims,  like  definitions,  have  their 
uses ;  but  it  is  not  wise  to  rely  absolutely  on 
them,  for  they  are  often  inexact.  A  discrim- 
inating writer  has  said:  "Maxims  are  at- 
tractive because  they  seem  to  offer  the  con- 
clusions of  wisdom  in  a  portable  form,  but 
legal  principles  are  not  capable  of  definition 
after  the  fashion  of  the  exact  sciences,  be- 
cause the  law  is  not  a  science  in  the  scientific 
sense,  and  the  attempt  to  express  its  prin- 
ciples in  rules  of  mathematical  precision 
misleads  oftener  than  it  enlightens. "  It  may 
be  added  that  maxims  and  aphorisms  are 
among  the  tritest,  not  to  say  cheapest,  weap- 
ons of  legal  contests.  If  one  may  annihilate 
an  opponent's  position  by  attacking  it  with 
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a  maxim,  or  a  phrase,  the  conquest  is  easy, 
for  the  legal  quiver  is  full  of  them.  It  is 
equally  easy  to  assume,  as  proved,  contested 
propositions,  and  from  them  advance  with 
confidence  to  desired  conclusions.  This  is 
lo^ic,  perhaps,  but  there  are  times  when  logic 
fails.  The  law  is  intended  for  practical  use. 
By  the  act  in  question  local  governments  are 
erected  in  the  cities  coming  within  the  de- 
scription, and  the  necessary  officers  are  pro- 
vided to  carry  on  tiie  government  in  those 
localities.  On  certain  officers  named  is  im- 
posed the  duty  to  put  the  law  in  operation 
by  appointing  the  commissioners.  As  before 
stated,  the  law  is  presumed  to  be  constitu- 
tional. Should  those  officers  be  expected  to 
go  into  an  inquiry  to  demonstrate  that  they 
have  no  power  to  do  what  the  statute  di- 
rects them  to  do?  At  all  events,  they  raise 
no  question  but  proceed  with  the  duty,  and 
fully  equipped  city  governments  result, 
which  the  community  recognizes,  and  the 
property  rights  of  the  people,  and  public 
order  as  well,  depend  upon  the  acts  of  such 
commissioners  in  the  performance  of  duties 
imposed  by  statute.  And  yet  we  are  told 
that  these  proceedings,  whenever  questioned 
collaterally,  are  to  be  adjudged  void,  because 
the  statute  ** creates  no  office,  imposes  no  duty, 
confers  no  ri^ht,  affords  no  protection,  and 
is  as  inoperative  as  though  it  had  never  been 
passed."  The  mischiefs  and  troubles  which 
would  follow  such  a  result  are  against  reason, 
and  are  so  apparent  that  no  enumeration  of 
them  is  needed. 

It  would  seem  plain  that  the  proceeding  to 
challenge  such  a  legislative  act  should  be  a 
direct  one  to  which  the  officer  is  a  party,  so 
that  the  judgment  of  the  court  may  have  the 
direct  effect  of  settling  the  question  perma- 
nently, and  for  the  whole  world,  in  such 
manner  as  that  it  could  not  afterward  be 
made  the  subject  of  judicial  investigation. 

Justice  to  the  judge  of  the  common  pleas 
makes  it  proper  to  add  that  (as  appears  by 
his  opinion  reported  in  vol.  3,  Ohio  Legal 
News,  p.  84),  he  was  disposed  to  adopt,  as 
matter  of  personal  judgment,  the  view  **that 
the  office  so  created,  as  long  as  acquiesced  in, 
could  not  be  impeached  hj  persons  recogniz- 
ing its  existence  for  their  benefit  until  the 
same  had  been  declared  invalid  by  com- 
petent authority,"  but,  inasmuch  as  the  mat- 
ter would  be  brought  to  this  court  however 
decided  in  the  common  pl^as,  he  thought  it 
more  expedient  to  sustain  the  demurrer,  fol- 
lowing the  doctrine  of  Norton  v.  Shelby 
County,  fnjfiTa,  as  in  that  event,  if  concurred 
in  by  the  reviewing  court,  that  determina- 
tion would  end  the  case,  while  if  held  other- 
wise by  this  court  the  case  would  go  back 
for  correction  of  errors ;  which  latter  infer- 
ence, it  is  here  suggested,  the  learned  judge 
would  not  have  drawn  had  his  attention  been 
called  to  SlaU  v.  Granville,  45  Ohio  St.  264. 
Where  it  is  held  that  the  effect  of  sustaining 
exceptions  is  not  to  reverse  tlie  judgment  be- 
low, but  simply  to  determine  the  law  to 
govern  similar  cases. 

Shauck*  J.,  dissenting  : 
The  question  considered  assumes  that  the 
act  of  March  5,  1891(88  Ohio  Laws,  77),  by 
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which  the  legislature  attempted  to  create  the 
office  of  city  commissioner  of  Akron,  is  un- 
coDStitutional. 

The  substance  of  the  indictment  is  that 
Gardner  "unlawfully,  fraudulently,  and  cor- 
ruptly did  offer  and  promise  to  one  Joseph 
Hugill,  he,  the  said  Joseph  Hugill,  being 
then  and  there  an  officer  of  the  city  of  Akron 
to  wit,  a  city  commissioner  of 
said  city  duly  appointed,  qualified,  and 
acting,  .  .  . .  a  large  sum  of  money, 
etc." 

The  crime  created  by  the  statute  under 
which  the  indictment  was  found  is  corruptly 
giving,  promising,  or  offering  to  an  officer 
anything  of  value,  etc. 

Since  there  are  no  common- law  crimes  in 
this  state,  we  must  look  to  the  statutes  for 
their  exclusive  definition.  If  it  were  not 
averred  in  this  indictment  that  Hugill  is  an 
officer,  no  one  would  question  the  correctness 
of  the  ruling  below.  Notwithstanding  that 
averment,  the  indictment  is  fatally  defective 
if,  in  view  of  the  provisions  of  the  Constitu- 
tion and  the  statutes,  the  averment  is,  as  a 
matter  of  law,  false.  From  the  assumption 
that  the  statute  in  question  is  unconstitu- 
tional, it  results  that  there  is  no  such  legal 
office  as  city  commissioner  of  Akron.  But 
the  indictment  avers  that  Hugill  was  acting 
as  such  commissioner;  and  the  question  pre- 
sented is  whether  there  can  be  a  e^  facto 
incumbent  of  an  office  that  has  no  legal  ex- 
istence. The  decision  of  this  question  is 
required  by  the  demurrer  to  the  indictment, 
since,  if  it  should  be  answered  in  the  nega- 
tive, there  is  wanting  an  essential  element 
of  the  crime  defined  by  the  statute. 

There  are  well-considered  cases  in  which 
it  is  held  that  parties  to  civil  actions  have 
become  so  related  to  the  subject  of  an  un 
constitutional  enactment  that,  upon  princi- 
ples of  equity,  they  are  estopped  to  assert  its 
invalidity.  But  an  element  of  a  crime  can- 
not be  introduced  or  established  by  estoppel. 

There  are  also  caSes  in  which  it  is  held  that 
considerations  of  public  policy  will  not  per- 
mit one  to  question  the  legal  existence  or 
right  composition  of  the  court  before  which 
he  is  brou£:ht  to  trial.  It  is  not  of  present 
importance  that  the  authority  of  these  cases 
is  seriously  impaired,  for  in  this  case  the 
accused,  admitting  the  existence,  composi- 
tion, and  jurisdiction  of  the  court,  challen^^es 
only  the  existence  of  the  office  whose  exist- 
ence is  indispensable  to  the  crime  defined  by 
the  statute  and  charged  in  the  indictment. 

In  numerous  cases  for  reasons  entirely  con- 
sistent with  the  general  rule,  it  is  held  that, 
the  office  being  legally  created,  its  incum- 
l)ent  is  an  officer  de  facto^  although  the  stat- 
ute providing  for  his  appointment  is  uncon- 
stitutional. Such  a  case  is  Ex  parte  Strang, 
21  Ohio  St.  610. 

Recently  by  divided  courts,  and  in  some 
cases  for  reasons  which  obviously  invited 
dissent,  there  have  been  holdings  supposed 
to  introduce  exceptions  to  the  established 
rule  that  there  can  be  no  de  facto  officer  un- 
less there  is  a  legal  office.  They  are  cases 
of  acts  ineffectual  to  establish  the  office  be- 
cause of  an  insufficient  legislative  vote,  the 
invalidity  of  the  acts  not  appearing  from  the 
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repugnancy  of  their  provisions  to  those  of 
the  Constitution,  but  alone  from  the  legisla- 
tive journals,  and  unconstitutional  acts  to 
increase  the  numerical  membership  of  official 
boards  that  had  been  legally  constituted. 
All  such  holdings  disappear  from  the  preaeot 
view  when  it  is  remembered  that  the  Akron 
act  attempted  to  create  an  office  which  did 
not  previously  exist,  and  that  the  act  was 
ineffectual  because  it  involved  the  exercise 
of  power  which  was  withheld  from  the  gen- 
eral assembly  by  the  express  terms  of  the 
Constitution. 

The  case  is  therefore  within  the  doctrine 
of  I^orton  V.  Shelby  County,  118  U.  S.  425. 
30  L.  ed.  178,  where  it  is  held  that  there  can 
be  no  officer  de  facto  unless  there  is  a  legal 
office.  That  case  was  decided  in  1886.  The 
report  shows  that  it  was  decided  after  the 
most  careful  analysis  of  previous  cases  and 
full  consideration  of  the  legal  reasons  in- 
volved in  its  determination.  An  examination 
of  the  numerous  cases  cited  by  counsel  in 
that  case  will  vindicate  the  language  of  Mr. 
Justice  Field  in  the  opinion :  "  ^Numerous 
cases  are  cited  in  which  expressions  are  used 
which,  read  apart  from  the  facts  of  the  cases, 
seemingly  give  support  to  the  position  of 
counsel.  But,  when  read  in  connection  with 
the  facts,  they  will  be  seen  to  apply  only  to 
the  invalidity,  irregularity,  or  unconstitu- 
tionality of  the  mode  by  which  the  party  was 
appointed  or  elected  to  a  legally  existing 
office.  None  of  them  sanctions  the  doctrine 
that  there  can  be  a  de  facto  office  under  a  con- 
stitutional government,  and  that  the  acts  of 
the  incumbent  are  entitled  to  consideration 
as  valid  acts  of  a  cfo  facto  officer.  When  an 
office  exists  under  the  law,  it  matters  not 
how  the  appointment  of  the  incumbent  is 
made,  so  far  as  the  validity  of  his  acta  is 
concerned.  It  is  enough  that  he  is  clothed 
with  the  insignia  of  the  office,  and  exercises 
its  powers  and  functions.  As  said  by  Mr. 
Justice  Manning,  of  the  supreme  court  of 
Michigan,  in  Garleton  v.  People,  10  Mich. 
259,  'where  there  is  no  office  there  can  be  no 
officer  de  facto,  for  the  reason  that  there  can 
be  none  de  jure.^" 

In  that  case  the  nothingness  of  an  act  which 
the  legislature  is  denied  the  power  to  pass 
is  comprehensively  and  accurately  described  : 
"  An  unconstitutional  act  is  not  a  law  ;  it 
confers  no  rights ;  it  imposes  no  duties ;  it  af- 
fords no  protection  ;  it  creates  no  office  ;  it  is. 
in  legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed." 

This  case  is  referred  to  by  considerate 
writers  as  determining  the  law.  Mechem, 
Pub.  Off.  S^  824  827,  and  Dill.  Mun.  Corp. 
§  276.  This  question  is  not  affected  by  any 
local  consideration,  and  a  refusal  to  follow 
Korton  v.  Shelby  County  must  imply  that  it 
was  wrongly  decided.  That  conclusion  should 
not  be  hastily  adopted  with  reference  to  a 
unanimousdecision  of  a  court  so  distinguished 
for  learning  and  ability,  even  if  it  did 
not  seem  to  he  supported  by  satisfactory  rea- 
sons. But  looking  to  the  legal  considera- 
tions involved,  it  is  difficult  to  see  how  any 
other  conclusion  could  have  been  reached. 

Every  view  of  the  substance  of  things  of 
this  character  goes  beyond  the  mere  form  of 
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an  act  and  considers  the  constitutional  pro- 
visions and  the  power  of  the  general  assem- 
bly with  reference  to  the  subject.  The  Con- 
stitution is  not  only  a  part,  but  the  control- 
ling part,  of  the  law  which  all  are  presumed 
to  know.  It  is  implied,  though  not  stated, 
in  the  view  of  the  majority,  that  courts  pos- 
sess more  than  judicial  power.  For,  until 
they  have  power  not  only  to  declare  the  law, 
but  to  make  it,  their  judgments  can  neither 
add  to  nor  detract  from  the  virtue  of  a  legis- 
lative act.  If  a  judgment  were  rendered 
against  Hugill  in  quo  warranto,  it  would  not 
be  because  of  any  aefect  in  his  appointment, 
but  because  there  is  no  such  office  as  that 
which  he  assumes  to  fill.  The  judgment 
would  not  create  that  condition.  It  would 
only  declare  a  condition  which  previously 
existed  because  of  the  invalidity  of  the  act. 
The  characterization  is  admirable  because  of 
its  accuracy  :  "The  notion  that -there  can  be 
a  de  iacto  officer  without  a  legally  consti- 
tuted office  is  a  political  solecism."  This 
view  is  in  accord  with  the  doctrine  of  State 
V.  O'Brien.  47  Ohio  St.  464. 
May  be  the  general  assembly  has  power  to 


make  it  a  felony  to  attempt  to  bribe  one  as- 
suming to  exercise  the  imaginary  duties  of 
an  office  that  does  not  exist,  but  such  case  is 
not  within  the  present  statute.  The  ri^ht  of 
an  accused  person  to  invoke  the  provisions 
of  the  ConstitL;tIon  to  shield  him  from  un- 
lawful punishment  connot  be  less  clear  than 
that  so  frequently  exercised  by  citizens  to 
protect  their  property  from  unlawful  taxa- 
tion. 

The  misuse  of  words  and  phrases  is  effective 
to  mislead.  One  who  invokes  the  provisions 
of  the  fundamental  law  for  his  protection 
against  acts  in  conflict  with  it  is  not  subject 
to  any  of  the  doctrines  of  collateral  attack. 
An  unconstitutional  act  is  not  a  statute.  The 
law-making  department  authorizes  no  official 
acts  which  the  Constitution  forbids  it  to  au- 
thorize. An  act  of  the  general  assembly  in 
excess  of  its  power  is  invested  with  no  so- 
lemnity. Law-making  power  that  has  been 
withheld  has  not  been  delegated.  In  a  con- 
sideration which  assumes  that  an  act  is  un- 
constitutional, there  is  no  place  for  the  pre- 
sumption that  it  is  constitutional. 
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1.  Failure  of  instruction  to  explain  the 

meaning  of  a  word  which  miirbt  mislead  the  jury 
is  not  sTTOund  for  reversal  if  a  proper  charge  upon 
the  subject  was  not  requested. 

2.  Knowledf^  of  the  owner  of  cattle 
that  the  fence  of  another  person  was  in- 
sufficient cannot  make  the  former  liable  for 
trespass  by  his  cattle  passing  through  such  im- 
perfect fence. 

3.  Knowledir®  that  cattle  are  liable  to 
break  fences  is  necessary  in  order  to  make 
the  owner  liable  in  Texas  for  permitting  them  to 
run  at  large. 

4.  The  liability  of  cattle  to  communi- 
cate a  disease  cannot  be  assumed  as  a  matter 
of  law  on  account  of  the  fact  that  they  came  from 
a  particular  locality. 

fS.  The  burden  of  showing  that  plaintiff  ^s  fence 
was  defective  when  entered  by  defendant's  cattle 
cannot  be  cast  upon  the  defendant  in  an  action 
of  trespass. 

6.  A  land  owner's  Ikilure  to  comply 
frith  his  duty  to  enclose  his  lands  with  a  fence 
sufficient  to  exclude  cattle  of  all  sizes  and  kinds 
of  ordinary  disposition  as  to  breaking  fences  will 
prevent  his  recovering  any  damages  resulting 
therefrom  by  trespassing  cattle. 

7.  The  owner  of  cattle  is  liable  for  their 
communicating  a  disease  to  others  if  he  knew  or 


had  good  reason  to  believe  that  they  could  com- 
municate it  and  still  let  them  run  at  large. 

8.  Knowledge  of  the  owner  that  cattle 
^rere  breachy,  but  without  knowledge  or 
good  reason  to  believe  that  they  were  liable  to 
communicate  disease,  will  not  make  him  respon- 
sible  for  the  effect  of  such  disease  actually  im- 
parted to  the  cattle  of  another  person  in  conse- 
quence  of  their  breaking  a  fence. 

9.  Cattle  known  to  be  diseased  nay  be 
placed  by  the  owner  in  his  own  pasture  with- 
out making  him  liable  for  communicating  the 
disease  unless  he  was  negligent  in  the  manner  of 
keeping  them. 

(February  10, 1896.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Donley  County  in  favor 
of  plaintiffs  in  an  action  brought  to  recover  the 
value  of  certain  cattle  which  were  alleged  to 
have  been  injured  and  killed  by  defendant's 
negligence,     iieveraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  R.  Butler  and  Blatlock  A 
Peacock,  for  plaintiff  in  error: 

The  keeping  of  cattle  upon  one's  own  prem- 
ises that  are  liable  to  impart  an  infectious  dis- 
ease to  the  cattle  of  another  upon  an  adjoining 
pasture  is  not  unlawful,  nor  will  it  give  the 
owner  of  such  adjoining  premises  a  cause  of 
action  for  damages  sustained  in  consequence 
of  the  disease  being  communicated  to  his  cattle 
by  the  entry  of  such  cattle  upon  his  enclosure 
and  mixing  and  mingling  with  his  cattle,  un- 
less the  party  owning  such  cattle  liable  to  com- 


Note.— The  liability  of  the  owner  of  cattle  for 
their  trespassing  is  the  subject  of  a  note  to  Bulpit 
V.  Matthews  dU.)  22  L.  R.  A.  65. 

As  to  the  suflSciency  of  fences  to  exclude  or  re- 
strain cattle,  see  note  iiyfS2  L.  R.  A.  106,  to  the  pres- 
31  L.  R.  A. 


ent  case  of  Clarendon  Land,  I.  &  A.  Co.  v.  McClel- 
land Bros,  as  decided  on  a  former  appeal. 

For  statutory  regulations  as  to  infected  animals, 
see  note  to  Grimes  v.  Eddy  (Mo.)  20  L.  R.  A.  688. 
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municate  such  disease  knew  the  fact  that  they 
were  liable  to  communicate  such  disease,  and 
was  ffuilfy  of  negligence  in  the  manner  of 
handling  them,  and  knew  at  the  time  that  said 
cattle  were  so  placed  in  his  inclosure  that  they 
could  pass  through  the  adjoining  inclosure  and 
mix  with  the  cattle  therein. 

msher  V.  Clark,  41  Barb.  329;  MiUs  v.  Neie 
York  <fe  H.  R.  Co.  2  Robt.  826.  41  N.  Y.  619; 
WaJker  v.  Herron,  22  Tex.  55;  Oihbs  v.  Coy- 
ken(lalU  39  Hun.  141. 

A  person  is  not  liable  for  turning  ordinary 
cattle  on  the  range  or  in  his  own  enclosure, 
and  a  person  desiring  to  protect  his  premises 
other  than  such  as  are  protected  by  Tex.  Rev. 
Stat.  arts.  2481,  4609a,  from  trespass  from  such 
cattle  must  make  a  fence  sufficient  to  exclude 
them. 

Clarendon  [jtnd,  L  dk  A,  Co.  v.  McClelland 
Bros.  86  Tex.  179,  22  L.  R.  A.  105. 

Messrs.  Brownings  A  Madden  for  defend- 
ants in  error. 

Browa,  J.,  delivered  the  opinion  of  the 
court : 

McClelland  Bros.,  the  defendants  in  error, 
owned  a  pasture  in  Donley  county,  consisting 
of  about  2,000  acres  of  land,  which  was  in- 
closed by  a  wire  fence  on  cedar  posts.  The 
fence,  however,  was  not  a  lawful  fence,  under 
the  law  of  this  state  as  applicable  to  culti- 
vated lands.  In  the  pasture  they  had  cattle 
of  the  Shorthorn,  Jersey,  and  Holst^in  breeds, 
consisting  of  full  bloods  and  grades  of  those 
breeds.  The  plaintiff  in  error,  a  corporation 
organized  under  the  laws  of  Great  Britain, 
owned  lands  in  the  same  county,  which  en- 
tirely surrounded  that  of  McClelland  Bros., 
and  which  lands  the  plaintiff  in  error  in- 
closed for  the  purpose  of  pasturing  cattle 
thereon.  In  the  year  1889  the  corporation 
bought  about  4,000  head  of  yearlings,  called 
by  the  witnesses  "dogies,"  in  Tarrant  and 
other  counties  east  of  that,  which  were  placed 
in  the  pasture  of  the  corporation.  Some  of 
the  yearlings  passed  out  of  the  pasture  of  the 
plaintiff  in  error  into  that  of  the  defendants 
in  error  at  different  times  during  that  year. 
After  the  yearlings  were  in  the  pasture  of  the 
defendants  in  error,  a  number  of  their  fine 
cattle  died  from  a  disease  called  "Texas 
fever ;"  but  it  does  not  appear,  from  the  evi- 
dence, that  the  vearlings  had  the  disease  at 
the  time.  McClelland  Bros,  sued  the  cor- 
poration for  the  value  of  the  cattle  that  died, 
and  for  damages  to  others  that  had  the  fever, 
but  did  not  die.  charging  that  the  yearlings 
of  the  plaintiff  in  error  were  of  a  breachy 
character,  and  that  they  were  liable  to  com- 
municate the  Texas  fever  to  the  cattle  of  the 
plaintiffs,  all  of  which  was  alleged  to  be 
known  to  the  said  corporation  or  its  agents. 
The  corporation  answered  by  general  denial, 
and  by  special  plea  to  the  effect  that  the  plain- 
tiffs' fence  was  insufficient  to  turn  the  cattle 
of  the  said  corporation,  and  that  the  plaintiffs 
therein  were  guilty  of  negligence  in  not  keep- 
ing their  fence  in  proper  repair.  It  also 
denied'  that  the  said  cattle  were  breachy  in 
character,  or  liable  to  communicate  any  dis- 
ease to  the  plaintiffs'  cattle ;  but,  if  such 
were  the  fact,  then  it  alleged  that  it  did  not 
know  of  such  fact.  Trial  was  had  before  a 
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jury,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiffs,  McClelland  Bros.,  for 
$1,748.36,  which  judgment  was  affirmed  by 
the  court  of  civil  appeals.     31  S.  W.  10^. 

This  case  was  before  this  court  on  writ  of 
error  granted  to  a  judgment  rendered  by  the 
court  of  civil  appeals  (21  S.  W.  170)  affirm- 
ing a  judgment  of  the  district  court  at  a 
former  trial.  The  report  of  the  case,  as  de- 
cided in  this  court,  will  be  found  in  86  Tex., 
on  page  179,  22  L.  R.  A.  105.  By  the  opin- 
ion of  the  court,  by  Justice  Gaines,  these 
propositions  of  law  are  clearlv  announced: 
(1)  That  the  common- law  rule,  which  re- 
quired every  man  to  restrain  his  cattle  either 
by  tethering  or  by  inclosure,  is  not  in  force 
in  this  state,  and  that  every  owner  of  land 
in  this  stale,  who  desires  to  exclude  there- 
from .cattle  running  at  large,  or  in  an  adjoin- 
ing pasture,  situated  as  these  pastures  were, 
must  throw  around  his  own  land  an  inclosure 
sufficient  to  exclude  all  animals,  of  the  class 
intended  to  be  excluded,  of  ordinary  disposi- 
tion as  to  breaking  fences  or  inclosures.  (2) 
It  is  the  ri^ht  of  every  owner  of  domestic 
animals,  which  are  not  known  to  him  to  be 
vicious,  mischievous,  or  diseased,  to  allow 
them  to  run  at  large,  or  to  occupy  his  own 
inclosed  lands  when  adjoining  those  of  an- 
other, (3)  If  the  owners  of  land  have  around 
it  a  fence  sufficient  to  turn  cattle  of  all  sizes 
and  kinds,  of  ordinary  disposition  as  to  break- 
ing fences,  and  the  inclosure  is  entered  by 
cattle  which  are  known  to  the  owners  to  l»e 
vicious,  in  the  sense  that  they  have  the  habit 
of  breaking  into  inclosures  when  the  same 
class  of  cattle  would  not  ordinarily  do  so,  the 
owner  of  such  cattle  would  be  liable  for  such 
damages,  thereby  occasioned,  as  would  ordi- 
narily result  from  such  trespass;  and  if.  in 
addition  to  the  known  habits  of  fence  break- 
ing, the  owner  knows,  or  has  reason  to  be- 
lieve, that  such  cattle  would  be  liable  to 
communicate  an  infectious  disease  to  others 
upon  coming  in  contact  with  them,  the  owner 
would  be  liable,  in  case  of  trespass  by  such 
cattle  by  breaking  such  fence,  for  the  damage 
occasioned  by  the  communication  of  such 
infectious  or  contagious  disease  to  the  cattle 
belonging  to  the  owner  of  the  inclosure  so 
broken. 

Upon  the  second  trial  of  this  case  in  the 
district  court,  the  judge  gave  charsces  which 
are  deemed  to  be  in  conflict  with  the  rules  of 
law  announced  in  the  former  opinion,  of 
which  charges  plaintiff  in  error  complains, 
in  its  application  for  writ  of  error  herein. 
We  think  the  use  of  the  word  "ordinary."  in 
its  connection  with  other  language  in  the 
third  charge,  as  given  by  the  court,  was  cal- 
culated to  mislead  the  jury  ;  yet,  if  the  de- 
fendant desire<i  it  explained,  it  should  have 
asked  a  proper  charge  upon  the  subject.  The 
second  special  charge  requested  by  the  de- 
fendant, and  refused  by  the  court,  was  prop- 
erly refused,  because  it  assumed  that  the 
plaintiffs'  fence  was  defective,  and  no  other 
charge  was  asked  which  tended  to  explain  the 
word  "ordinary"  as  used  in  the  third  para- 
graph of  the  charge  of  the  court.  The  secomi 
charge  given  by  the  trial  court  reads  as  fol- 
lows: "You  are  instructed,  under  the  law 
applicable  to  this  case,  that  if  the  cattle  of 
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ODe  person  wander  from  the  owner's  range  or 
pasture  upon  the  un inclosed  or  imperfectly 
inclosed  lands  of  another,  they  are  not  tres- 
passers; and  the  owner  is  not  liable  for  any 
damage  they  may  inflict,  unless  such  owner 
knew  that  the  cattle  could  pass  through  such 
inclosure,  and  that  they  were  likely  to  corfi- 
municate  disease  to  the  cattle  of  the  person 
whose  inclosure  they  might  enter."  The 
same  proposition  is  announced  in  the  fifth 
and  sixth  charges  of  the  court,  which  make 
an  application  of  the  principle  announced  in 
the  second  charge  to  the  particular  facts  of 
the  case.  The  effect  of  these  charges  was 
to  instruct  the.  jurv  that  if  the  plaintiffs' 
lands  were  imperfectly  inclosed, — that  is. 
if  the  fence  around  them  was  not  sufficient 
to  keep  out  cattle  of  ordinary  disposition  as 
to  fence  breaking, — and  if  the  owner  of  the 
cattle  knew  that  the  fence  was  imperfectly 
constructed,  then  the  owner  of  such  cattle 
would  be  liable  for  damages  which  might  be 
occasioned  to  the  plaintiffs'  cattle  b)'  reason 
of  their  passing  through  the  imperfect  fence 
of  the  plaintiffs.  In  other  words,  a  man  who 
owns  land,  and  has  around  it  a  fence  which 
is  insufficient  to  exclude  from  his  premises 
the  cattle  of  his  neighbors,  can  by  giving 
notice,  to  such  neighbors  of  the  imperfect 
condition  of  his  own  fence,  cast  upon  them 
the  burden  of  restraining  their  stock  from 
running  at  large  upon  the  range,  or,  as  in 
this  case,  from  permitting  the  cattle  to  oc- 
cupy the  pasture  lands  of  the  defendant,  and 
to  render  the  defendant  in  this  case  liable  for 
damages  which  might  have  been  committed 
upon  the  plaintiffs'  land  by  reason  of  the  de- 
fective condition  of  the  plaintiffs'  fence,  be- 
cause of  the  fact  that  the  owner  of  the  cattle 
had  notice  of  the  defects  in  the  fence.  If 
such  a  proposition  were  correct,  as  a  matter 
of  law,  then  it  would  change  the  rule  as  an- 
nounced in  the  opinion  of  this  court,  which 
is  well  sustained  by  authorities  in  this  state, 
to  the  effect  that  the  owner  of  cattle  may 
pjermit  them  to  run  at  large  without  restraint, 
and  that  it  devolved  upon  the  owner  of  other 
land  to  exclude  them  by  a  sufficient  fence 
thrown  around  such  lands.  Under  this  rule, 
thus  announced  by  the  court  below,  the  plain- 
tiffs might  be  permitted  to  avoid  the  con- 
sequences of  their  own  negligence  in  failing 
to  erect  a  proper  fence,  and  visit  the  conse- 
quences of  that  negligence  upon  the  defend- 
ant, simply  because  it  had  notice  of  the  bad 
condition  of  their  fence.  The  proposition 
does  not  admit  of  argument.  It  is  too  plainly 
contrary  lo  the  law  to  require  argument  to 
refute  it. 

The  third  charge,  as  given  by  the  trial 
court,  reads  as  follows:  "The  owner,  how- 
ever, of  a  pasture  which  has  an  inclosure 
sufficient  to  prevent  the  entry  of  all  ordinary 
animals  of  the  class  intended  to  be  excluded, 
is  entitled  to  recover  damages  from  the  owner 
of  stock  running  at  large  upon  the  adjacent 
range  or  pasture  that  forcibly  break  through 
such  inclosure,  if  such  stock  are  of  the  class 
intended  to  be  excluded,  and  the  entry  would 
not  have  been  made  but  for  the  vicious, 
breachy,  or  fence -breaking  character  of  such 
animals,  or  when  such  stock,  by  their  entry, 
communicated  disease,  or  otherwise  damaged 
«1  L.  R.  A. 


stock  of  the  owner  of  the  inclosure;  and  in. 
such  case  the  owner  of  the  inclosure  would 
be  entitled  to  recover  the  damages  so  sus- 
tained by  him,  notwithstanding  the  owner  of 
the  stock  so  trespassing  may  not  have  known 
of  the  breachy  or  fence- breaking  character  of 
the  stock,  and  their  liability  to  communicate- 
disease."  This  charge  is  in  substance  re- 
peated in  the  seventh  charge  given  by  the 
court,  and  is  therein  applied  to  the  facts  of 
this  case.  In  effect,  the  court  charges  the 
jury  that,  if  the  plaintiffs  had  a  fence  around 
their  pasture  sufficient  to  turn  or  exclude 
therefrom  cattle  of  the  kind  owned  by  the 
defendant,  of  ordinary  disposition  as  to  fence- 
breaking,  and  if  the  defendant's  cattle  were 
vicious  and  breachy,  or  fence- breaking  in 
character,  and  by  reason  of  such  character 
entered  the  inclosure  of  the  plaintiffs,  and 
thereby  communicated  disease  to  the  plain- 
tiffs' cattle,  the  defendant  would  be  liable 
for  such  damages,  although  it  neither  knew 
of  the  disposition  of  its  cattle  to  break  the 
fences,  or  their  liability  to  communicate  dis- 
ease to  the  plaintiffs'  cattle.  This  proposi- 
tion is  in  direct  conflict  with  the  former 
opinion  of  this  court,  in  which  it  was  said : 
"  It  is  the  right  of  every  owner  of  domestic 
animals  in  this  state,  not  known  to  be  dis- 
eased, vicious,  or  breachy,  to  allow  them  to 
run  at  large,  and  this  without  reference  to  the 
size  or  class  of  such  animals  kept  by  others 
in  the  same  nighborhood.  For  these  reasons, 
we  think  there  was  error  in. the  charge  com- 
plained of,  for  which  the  judgment  must  be 
reversed."  We  cannot  conceive  of  language 
which  would  more  definitely  express  a  propo- 
sition of  law  at  variance  with  the  charge  as 
given  by  the  court  than  that  quoted  above. 
If  the  owner,  of  the  stock  in  this  case  had 
permitted  them  to  run  at  large  upon  his  lands, 
and  such  lands  had  been  uninclosed  instead  of 
being  inclosed,  as  they  were,  then,  under  the 
proposition  stated  in  the  opinion  as  quoted 
above,  in  order  to  render  it  liable  for  dam- 
ages on  account  of  their  breaking  through 
the  inclosure  of  the  plaintiffs,  it  would  be 
necessary  for  the  plaintiffs  to  show  that  the 
defendant  knew,  or  had  reason  to  believe, 
that  such  cattle  were  vicious  or  breachy,  and 
were  liable  to  communicate  the  disease  to 

Claintiffs'  cattle.  Under  the  charge  given 
y  the  court,  all  that  was  necessary  for  the 
plaintiffs  to  prove,  in  order  to  establish  their 
right,  was  that  they  had  a  fence  sufficient  to 
turn  cattle  of  the  kind  owned  by  the  defend- 
ant, if  they  were  of  ordinary  disposition,  and 
that  defendant's  CAttle  were  breachy.  which 
would  cast  upon  the  defendant  liabilitv  for 
the  result  of  such  breaking,  whether  It  knew 
of  such  habits  or  the  existence  of  the  disease 
communicattd  or  not. 

In  the  fifth  charge,  the  court,  in  effect,  in- 
structed the  jury  that,  if  the  defendant  had 
reason  to  believe  that  its  cattle  were  liable 
to  communicate  disease  to  the  plaintiffs'  cat- 
tle from  the  fact  that  they  were  driven  from 
a  certain  locality,  then  the  defendant  would 
be  liable  for  the  result  of  their  communicat- 
ing such  disease.  At  the  time  of  this  trans- 
action there  was  no  law  which  forbade  per- 
sons to  drive  cattle  from  one  portion  of  the 
state  to  another,  and  we  do  not  believe  that 
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it  caD  be  assumed,  as  a  matter  of  law,  that 
the  cattle  driven  from  one  section  of  the  state 
to  another  are  liable  to  communicate  any  dis- 
ease to  cattle  in  the  section  to  which  they  are 
driven.  This  would  be  a  matter  of  proof, 
and  the  question  as  to  whether  the  locality 
from  which  they  were  driven  would  operate 
as  notice  to  the  persons  buying  and  driving 
them  of  their  liability  to  communicate  such 
disease  would  depend  upon  the  evidence  as 
to  whether  or  not  the  facts  known  to  defend- 
ant were  such  as  to  have  the  effect  of  notice, 
or  whether  it  was  known,  as  a  fact,  by  the 
titersons  so  purchasing  and  drivinp:  them. 
This  part  of  the  charge,  we  think,  wae  upon 
the  weight  of  the  evidence  and  should  not 
have  been  given. 

The  eighth  charge  ^iven  by  the  court  is 
not  complained  of  in  this  court ;  but,  in  view 
of  the  fact,  that  this  case  must  be  reversed, 
we  deem  it  proper  to  call  attention  thereto, 
in  order  that  it  may  not  be  again  repeated, 
and  furnish  ground  for  complaint  in  the 
future.  It  is  as  follows :  **  If  you  find,  from 
the  evidence,  that  the  cattle  of  the  defendant 
company  did  enter  the  inclosure  of  the  plain- 
tiffs ancl  did  communicate  the  disease  to 
plaintiffs'  cattle,  in  order  to  excuse  the  de- 
fendant on  account  of  the  negligence  or  care 
lessness  of  the  plaintiffs  in  permitting  their 
inclosure  to  remain  in  a  defective  condition, 
or  their  gates  to  be  left  open,  it  is  incumbent 
upon  the  defendant,  upon  this  issue,  to  es- 
tablish such  negligence  on  the  part  of  the 
plaintiffs  by  a  preponderance  of  the  testi- 
mony upon  said  issue,  and  show  that  said 
negligence  on  the  part  of  the  plaintiffs  was 
the  cause  of  the  damage,  if  any,  resulting 
to  the  plaintiffs."  Tins  cast  upon  the  de- 
fendant the  burden  of  showing  that  the  fence 
of  the  plaintiffs  was  in  a  defective  condi- 
tion when  entered  by  the  defendant's  cattle ; 
whereas,  the  plaintiffs'  right  of  action  de- 
pends upon  the  fact  that  thev  had  a  fence 
sufficient  to  turn  cattle  of  ordinary  disposi- 
tion, and  that  the  defendant's  cattle  were  of 
a  vicious  or  breachy  character,  and  so  known 
to  be  by  the  defendant.  The  burden  of  proof 
was  upon  the  plaintiffs  to  establish  their  case 
throughout,  and  did  not  shift  to  the  defend- 
ant under  any  circumstances ;  and  the  above 
charge,  which  has  the  effect  to  cast  the  burden 
upon  the  defendant,  was  improperly  given 
by  the  court. 

It  was  the  duty  of  the  plaintiffs,  under  the 
facts  of  this  case,  to  inclose  their  lands  with 
a  fence  sufficient  to  exclude  therefrom  cattle 
of  all  sizes  and  kinds,  of  ordinary  disposition 
as  to  breaking  fences ;  and,  if  they  did  not 
have  such  a  fence,  they  cannot  recover  for 
any  damages  occasionea  by  the  entry  of  de- 
fendant's cattle  upon  their  land,  because  the 
entry  and  the  damages  would  be  the  result 
of  their  own  negligence.  Scott  v.  Orover,  56 
Vt.  499,  48  Am.  Rep.  814.  If  the  plaintiffs' 
fence  was  sufficient  to  turn  cattle  of  ordinary 
disposition,  and  defendant's  cattle  were,  to 
an  extent  more  than  usual  with  such  stock, 
disposed  to  break  through  fences,  if  this  was 
known  to  the  defendant  or  its  servants,  and 
by  reason  of  that  disposition  the  cattle  broke 
into  plaintiffs'  inclosure,  defendant  would 
be  liable  for  such  damages  as  would  usually 
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arise  from  such  trespass ;  and  if  the  defend- 
ant's cattle,  80  entering,  were  liable  to  im- 
part to  others  a  disease,  by  contact  and  asso- 
ciation with  them,  and  defendant  knew  this, 
or  had  good  reason  to  believe  it  to  be  true, 
then  it  would  be  liable  for  the  effects  of  such 
disease,  if  communicated  by  its  cattle  enter- 
ing the  plaintiffs'  pasture  under  the  circum- 
stances stated.  If,  however,  the  defendant 
did  not  know  of  the  vicious  or  fence-break- 
ing character  of  its  cattle,  and  bad  no  know]- 
edge  of  circumstances  sufficient  to  charge  it 
with  notice  thereof,  it  would  not  be  liable 
for  damages  occasioned  by  such  an  entry  into 
the  plaintiffs'  land.  Vrooman  v.  Lawyer,  13 
Johns.  839;  Van  Leu  ten  v.  Lpke,  1  N.  Y. 
515.  49  Am.  Rep.  346.  If  the  defendant 
knew  that  its  cattle  were  unusually  disposed 
to  break  fences,  but  did  not  know,  and  had 
no  good  reason  to  believe,  that  they  were 
liable  to  communicate  disease  to  others,  it 
would  not  be  responsible  for  the  effect  of 
such  disease  actually  imparted  to  the  plain- 
tiffs' cattle  by  such  a  breaking  of  their  fence. 
Cooley,  Torts,  p.  403 ;  CoyU  v.  Conway,  35 
Mo.  App.  490;  Patee  v.  AdamM,  37  Kan.  133. 

Mr.  Cooley,  in  his  work  on  Torts,  in  treat- 
ing of  this  subject,  says:  **But  there  are 
other  mischiefs  which  may  be  committed  by 
domestic  animals  that  one  is  under  no  obli- 
gation to  anticipate  and  guard  against,  be- 
cause they  are  not  the  result  of  a  general 
propensity,  but  are  committed,  if  at  all,  by 
exceptionally  vicious  individuals  of  the  par- 
ticular species  of  animals.  Thus,  though 
every  horse  will  roam  into  neighboring  fields 
if  not  restrained  from  doing  so,  it  is  only  in 
rare  and  exceptional  cases  that  a  horse  will 
attack  and  injure  those  who  come  near  him. 
Therefore,  while  the  owner  should  anticipate 
and  protect  aj^ainst  trespasses  on  lands  by 
his  horses,  he  is  under  no  moral  obligation 
to  anticipate  that  a  horse  in  which  no  such 
disposition  has  been  discovered  will  suddenly 
make  an  assault  upon  and  kick  and  bite  some 
passer-by  who  chances  to  come  within  bis 
reach.  For  this  reason  the  keeper  of  a  do- 
mestic animal  is  not  in  general  responsible 
for  any  mischief  that  may  be  done  by  such 
animal  which  was  of  a  kind  not  to  be  ex- 
pected from  him,  and  which  it  would  not  be 
negligence  in  the  keeper  to  fail  to  guard 
against."  We  are  aware  that  Mr.  Thompson, 
in  his  work  on  Negligence  (vol.  1,  p.  20ft, 
^  21),  and  Shearman  &  Redfield  in  their 
work  on  the  same  subject  (^  683) ,  assert  the 
contrary  doctrine  as  to  diseased  stock,  and 
there  are  cases  in  the  reports  of  some  states 
to  the  same  effect;  but  we  believe  that  the 
doctrine  announced  by  Mr.  Cooley  is  sup- 
ported by  the  better  reason.  The  cases  of 
Coyle  V.  Conway,  and  Patee  v.  Adam*,  cited 
above,  bear  more  directly  upon  this  question, 
involving  the  liability  of  the  owner  for  the 
communication  of  the  same  character  of  dis- 
ease as  in  this  case. 

It  was  lawful  for  defendant  to  place  lis 
cattle  in  its  own  pasture,  even  if  known  to 
be  diseased,  and  it  would  not  be  liable  un- 
less negligent  in  the  manner  of  keeping  them. 
Fisher  v.  Clark,  41  Barb.  829;  Walker  v. 
Herron,  22  Tex.  55 ;  1  Am.  &  Eng.  Enc.  Law, 
p.  585.     W  can  see  no  reason  why  the  owner 


1896.    Clarendon  Land,  Investment,  ifc  Aoency  Co.  v.  MoClbllamd  Brothers.    '  673 


of  stock  af!licted  with  an  UDknown  latent  dis- 
ease should  be  liable  for  its  communication 
to  others,  any  more  than  if  the  same  animal 
had  an  unknown  vicious  habit  which  caused 
an  injury.  The  ground  of  liability  is  that 
the  party  to  be  charged  has  been  j^uilty  of 
negligence  in  permitting  the  animal  diseased 
or  of  vicious  habits  to  go  upon  the  land  of 
another  party,  and  there  to  inflict  an  injury, 
because  the  care  to  be  exercised  must  be  com- 
mensurate with  the  danger.  If  there  be  no 
knowledge  of  the  existence  of  a  disease,  how 
could  there  be  negligence  in  reference  there- 
to? If  the  negligence  of  permitting  the  horse 
to  stray  upon  the  land  of  anoth«)r  unlawfully 
will  not  render  the  owner  liable  for  an  in- 
jury inflicted  by  it  while  thus  trespassing, 
because  of  the  fact  that  the  vicious  habits 
from  which  the  injury  arose  are  unknown 
to  the  owner,  then  how  can  it  be  said   that 


the  owner  of  the  diseased  animal  which  com- 
mits a  like  trespass  is  to  be  held  liable  for 
the  damages  arising  from  its  diseased  condi- 
tion, when  he  knew  nothing  of  that  condi- 
tion, and  was  guilty  of  no  negligence  in  ref- 
erence thereto?  We  think  the  rule  laid  down 
by  3Ir.  Cooley  is  applicable  to  both  classes 
of  cases,  and  should  govern  in  this  case.  The 
district  court  erred  in  giving  the  charges  as 
hereinbefore  indicated,  and  tne  court  of  civil 
appeals  erred  in  not  sustaining  the  assign- 
ments of  error  thereto,  and  reversing  tJie  judg- 
ment; for  which  reason  the  judgments  of  both 
the  said  courts  are  hereby  reversed,  and  this 
cause  is  remanded  for  further  trial,  in  accord- 
ance with  this  and  the  former  opinion  of  this 
court. 

Rehearing  denied. 


INDIANA  SUPREME   COURT. 


James  L.  EVANS,  Guardian,  etc.,  of  Fred- 
erick L.  Evans,  Appt., 
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1.    ▲  provision  in  an  oil  and  gam  lease 

that  it  shall  be  null  and  void  on  failure  of  the 


looocc  to  perform  his  agreement  is  no  defense  to 
him  for  breach  of  his  agreement,  but  merely 
grives  the  lessor  an  option  to  declare  it  void  for 
that  reason. 
2.  An  ag^reement  to  ftimish  pipe8»  flz- 
turest  and  plumbftnfi^  for  supply:big^  the 
lessor's  honse,  included  in  a  lease  for  oil  and 
gas  purposes,  and  to  leave  the  pipes  and  fixtures 
if  the  well  ceases  to  be  a  paying  one,  must  be 


Note,— Forfeiture  of  oil  and  oas  lease. 

Most  of  the  leases  for  prospecting  for  oil  and  gas 
-contain  clauses  for  forfeiture  in  case  work  is  not 
prosecuted  with  diligence. 

la  one  case  it  was  held  that  to  enable  a  lessor  to 
declare  and  enforce  a  forfeiture  the  right  to  do  so 
must  be  distinctly  reserved.  Thompson  v.  Christie, 
188  Pa.  230,  U  L.  R.  A.  238. 

But  in  Ohio  Oil  Co.  v.  Harris.  1  Ohio  Dec.  157,  it  is 
held  that  the  lessee  in  an  oil  lease  must  fully  and 
reasonably  develop  the  territory  leased  and  also 
protect  the  same  from  wells  on  adjoining  lands, 
and  in  case  the  lessee  fails  to  do  so  a  court  of  equity 
will  take  Jurisdiction  and  to  the  extent  of  the  lands 
on  which  there  are  no  wells  will  declare  the  lease 
forfeited  and  i>ermit  the  lessor  to  enter  and  drill 
thereon.  And  it  has  also  been  held  that  although 
the  lease  does  not  provide  for  any  forfeiture  if  the 
lessee  neglects  to  proceed  for  an  unreasonable 
time,  it  may  amount  to  an  abandonment  of  his 
rights.    Bamhart  v.  Lockwood,  152  Pa.  «2. 

Manner  of  enforcing  forfeiture  clause. 

The  party  entitled  to  enforce  the  forfeiture  must 
exercise  the  right  promptly  and  the  result  of  en- 
forcing the  forfeiture  must  not  be  unconscionable. 
Thompson  v.  Christie,  138  Pa.  230, 11  L.  U.  A.  236. 

If  the  lease  contains  a  clause  of  forfeiture  but 
no  clause  of  re-entry  for  such  forfeiture,  demand 
and  re-entry  are  not  the  only  mode  by  which  the 
landlord  may  enforce  the  forfeiture.  GuflTey  v. 
HuklU,  34  W.  Va.  49,  8L.  R.  A.  750. 

In  case  the  lease  provides  that  if  a  well  is  not 
sunk  Within  a  specified  time  the  lease  will  become 
void,  if  the  l«»sor  remains  in  possession  for  the 
purpose  of  cultivating  the  land,  it  is  not  nece^arv 
for  him  to  enter  in  order  to  enforce  the  forfeiture, 
bur  he  may  do  so  by  executing  a  lease  to  a  third 
person.  Allegany  Oil  Co.  v.  Bradford  Oil  Co.  21 
Hun,  26,  Affirmed  86  JH.  Y.  888. 

m  h.  R.  A. 


A  notice  by  a  lessor  in  possession  to  the  lessee, 
that  the  lease  is  forfeited,  is  substantially  a  declara- 
tion that  hp  will  refuse  to  give  lessee  possession*  of 
the  land.  Carnegie  Nat.  Gas  Co.  v.  Philadelphia 
Co.  158  Pa.  317. 

If,  after  the  time  has  expired  on  the  first  lease 
and  a  second  lease  has  been  given  to  a  third  person 
and  expired,  the  first  lessee  takes  possession  with 
the  consent  of  the  lessor,  and  at  great  expense  pro- 
duces oil  in  paying  quantities,  the  holders  of  the 
second  lease  cannot  maintain  an  action  under 
their  lease  for  possession  of  the  premises.  Thomas 
V.  Huklll,  34  W.  Va.  385. 

Waiver. 

The  right  of  a  lessor  in  an  oil  lease  to  insist  upon 
a  forfeiture  by  reason  of  a  failure  to  put  down  the 
first  well  within  the  stipulated  time  is  waived  by 
his  acquiescence  in  the  failure  to  put  down  two  or 
three  of  the  preceding  wells  within  the  times  stipu- 
lated in  the  lease.    Duffleld  v.  Hue,  129  Pa.  94. 

A  waiver  of  the  time  within  which  operations 
shall  commence  is  not  necessarily  a  waiver  of  the 
time  for  completion.  Cleminger  v.  Baden  Gas  Co. 
150  Pa.  16: 

So,  in  that  case  it  was  held  that  if  the  lessee  cov- 
enants to  commence  operations  or  forfeit  the 
lease  within  sixty  days,  and  to  complete  a  well  in 
five  months,  the  lessor  may  forfeit  the  lease  after 
the  expiration  of  five  months  if  a  well  has  not  been 
completed  within  that  time,  although  the  com- 
mencement of  the  well  within  the  sixty  days  was 
not  insisted  upon. 

Estoppel. 

If  oil  has  been  found  in  paying  quantities  and 
the  lessee  has  expended  large  sums  of  money  with 
the  knowledge  of  the  lessor,  the  latter  will  not  be 
permitted  to  forfeit  the  lease  for  an  inadvertent 
failure  to  pay  the  rent  for  six  days  after  it  becomes 
due.  Lynch  v.  Versailles  Fuel  Gas  Co.  165  Pa.  518. 
48 
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construed  to  apply  only  if  gBB  is  obtained  by  the 
lessee. 

(December  18, 1801.)» 

APPEAL  by  plainliflf  from  a  judgment  of 
the  Circuit  Court  for  Hamilton  County  in 
favor  of  defendant  in  an  action  brought  to  en- 
force  payment  of  the  amount  alleged  to  be 
due  under  certain  oil  and  gas  leases.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Shirts  A  Vestal  for  appellant. 

Messrs.  R.  N.  Lamb,  Ralph  Hill,  and 
Robert  Graham,  with  Messrs.  W.  P. 
Fishback  and  W.  P.  Kappes,  for  appellee: 

If  the  court  declines  to  hold  the  instruments 
to  be  of  the  nature  of  licenses  or  options  it 
should  undoubtedly  hold  that  for  the  period  of 
ninety  days  there  was  an  estate  for  years — not 
from  year  to  year. 

Washb.  Heal  Prop.  5th  ed.  p.  465;  Brawn  v. 
Bragg,  22  Ind.  122;  6  Am.  &  Eng.  Enc.  Law, 
p.  884,  note  2,  p.  985;  Shaw  v.  Hoffman,  25 
Mich.  162. 

Where  one  person  holds  lands  or  tenements 
under  a  demise  from  another,  and  no  certain 
term  has  been  mentioned,  but  an  annual  rent 
has  been  reserved,  it  constitutes  a  tenancy  from 

Jrear  to  year.     It  is  a  general  letting  without 
imitation  as  to  time. 
12  Am.  &  Eng.  Enc.  Law,  p.  675. 

•A  petition  for  rehearing'  was  filed  in  this  case 
but  before  final  Judgment  upon  it  the  case  was 
settled  and  by  stipulation  of  counsel  was  dismissed 
from  the  docket  [Ed.] 


The  statute  providing  for  estates  from  year 
to  year  contemplates  oaly  cases  where  the 
premises  are  actually  occupied  by  the  tenant. 

Rev.  Stat.  1881.  §  5208. 

Where  a  demise  is  for  a  term  of  years  at  ao 
annual  rental,  and  the  tenant  holds  over,  pay- 
ing the  agreed  rate,  he  is  a  tenant  from  year  ta 
year. 

12  Am.  &  Enff.  Enc.  Law,  p.  676;  Ross  v. 
Schneider,  30  Ind.  423;  Bright  v.  McQuai.  40 
fnd.  521;  Thiehaud  v.  First  Nat.  Bank,  42  Ind. 
212;  Burhank  v.  Dyer,  54  Ind.  392;  TotU  v. 
Orth.  75  Ind.  298,  89  Am.  Rep.  147;  Mont- 
gomery V.  Hamilton  County  Oomrs.  76  Ind.  862,. 
40  Am. Rep.  250;  Coomlery. Hefner,  86Ind.lO^. 

The  provision  for  payment  or  obligation  to 
pay  was  in  effect  a  description  as  to  how  the 
lessee  might  procure  a  longer  time.  It  was  & 
privilege  of  which  lessee  might  onlv  avail  it- 
self by  an  affirmative  act  or  by  holding  over. 

The  stipulation  "first  parties  (the  plaintiff)  to 
locate  all  wells,"  is  a  condition  precedent  to  be 
performed  by  the  plaintiff  before  he  has  any 
right  of  action. 

5  Am.  &  Entr.  Enc.  Law,  pp.  527.  528;  Shir- 
ley V.  Shirley,  7  Blackf.  455;  Stewart  v.  Lud- 
wick,  29  Ind.  282;  Huff' v.  Lawlor,  45  Ind.  80i 
Summers  v.  Sleeth,  Id.  598;  Vankirk  v.  Tall»t. 
4  Blackf.  367;  Wilson  v.  Dale,  16  Ind.  899; 
Benjamin,  Sales,  §  756. 

McBride,  J.,  delivered  the  opinion  of  the 
court: 
The  complaint  in  this  case  is  in  eight  para- 


How  forfeiture  clause  regarded. 

Forfeiture  for  nondeveiopment  is  essential  to 
private  and  public  interests.  Although  equity  ab- 
hors a  forfeiture  it  does  not  do  so  where  it  works 
equity  and  protects  a  land  owner  from  the  laches 
of  a  lessee  whose  lease  is  of  no  value  until  devel- 
oped.   Munroe  v.  Armstrong,  96  Pa.  307. 

Forfeitures  are  to  be  strictly  construed.  Where  a 
lease  provides  that  it  shall  be  forfeited  if  any  of 
the  payments  provided  for  are  not  made,  a  whole 
payment  is  meant  and  not  a  balance  on  a  running 
account.  Westmoreland  &  C.  Nat.  Gas  Co.  v.  De- 
Witt,  180  Pa.  285,  5  L.  R.  A.  731. 

If  the  lease  provides  for  prosecution  to  success  or 
abandonment  with  due  diligence,  and  for  a  forfeit- 
ure in  case  oil  is  not  excavated  in  paying  quanti- 
ties on  or  before  a  certain  day,  the  mere  striking  of 
oil  will  not  avoid  the  forfeiture  in  case  it  is  not 
brought  to  the  surface  so  as  to  be  made  available. 
Kennedy  v.  Crawford,  138  Pa.  561. 

Inability  to  secure  workmen  because  of  the  ex- 
treme cold  weather,  and  consequent  failure  to  com- 
plete the  well  within  the  timespeclDed,  are  not  suffi- 
cient to  prevent  a  forfeiture.  Cryan  v.  Ridelsper- 
ger,  7  Pa.  Co.  Ct.  473. 

If  the  lessee  covenants  to  commence  operations 
so  as  to  complete  the  first  well  within  six  mouths 
or  thereafter  within  sixty  days  remove  all  ma- 
chinery and  buildings  from  the  premises,  and  that 
the  lease  shall  be  declared  null  and  void  unless  fur- 
ther prosecuted  after  the  first  well  is  drilled,  the 
lease  will  be  void  if  after  the  first  well  is  drilled  no 
further  operations  for  mining  purposes  are  pros- 
ecuted on  the  land  during  several  years.  Heintz 
V.  Shortt,  U»  Pa.  286. 

If  the  place  of  the  location  of  the  well  is  fixed, 
the  timbers  provided,  the  contract  let,  and  the  ma- 
chinery ordered  within  the  time,  the  mere  fact  that 
the  impassable  condition  of  the  roads  prevents  the 
hauUng  of  the  machinery  to  the  place  where  it  Is  to 
be  used  until  after  the  expiration  of  the  time 
81  L.  R.  A. 


limited  for  the  commencement  of  the  operatiott 
will  not  Justify  a  forfeiture.  Fleming  Oil  &  Gas 
Co.  V.  South  Penn  Oil  Co.  37  W.  Va.  645. 

In  case  the  lease  is  forfeited  for  failure  to  pro- 
cure oil  the  lessees  are  not  entitled  to  be  compen- 
sated for  the  cost  of  the  well  although  gas  is  ob- 
tained in  paying  quantities.  Palmer  v.  Truby.  J3& 
Pa.  656. 

Relief  from  the  forfeiture  will  not  be  given  in 
equity  upon  tender  of  the  monthly  rental  which  is- 
not  paid  if  the  principal  thing  was  the  neglect  ta 
sink  the  well  which  cannot  be  compensated  for  in 
damages.    Hukill  v.  Guffey,  37  W.  Va.  425. 

Absence  of  obligation  clause. 

If  the  lease  contains  no  covenant  on  the  part  of 
the  lessee  to  pay  rent  or  develop  the  mines,  but 
merely  provides  that  the  lease  shall  become  null 
and  void  and  all  rights  cease  unless  a  weU  shall  be 
completed  on  the  premises  within  a  specified  time 
or  unless  the  lessee  shall  pay  rent  at  a  certain  rate 
a  month  in  advance,  the  failure  to  explore  for  oil 
or  gas  will  merely  forfeit  the  lease  and  not  impose 
any  liability  on  the  lessee.  Glasgow  v.  Chartiers 
Oil  Co.  152  Pa.  48,  Affirming  Glasgow  v.  Griffith,  SS 
Plttsb.  L.  J.  N.  S.  181. 

Effect  of  alternative  provision  for  rent. 

An  alternative  provision  for  payment  of  rent  in 
case  operations  are  not  begun  within  the  specified 
time  does  not  abrogate  the  provision  for  forfeit- 
ure, but  such  provision  may  be  enforced  at  the 
lessor^s  option  In  case  the  operations  are  not  begun 
and  the  rent  not  jmid.  Brown  v.  Vandergrift,  8C> 
Pa.  142. 

Who  may  set  up  forfeiture. 

EvANR  V.  Consumers*  Gas  Tbust  Co.  announcee 
the  general  rule  that  the  lessee  cannot  t^ke  ad  van- 
tage  of  his  own  default.  This  rule  had  been  set- 
tled in  cases  of  ordinary  mining  leases  before  it 
was  applied  to  oil  and  gas  leases. 


1891. 


EvA2<i8  V.  C0N8UMERS'  Gas  Trust  Co. 
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graphs,  each  based  on  a  separate  written  con- 
tract, which  is  made  a  part  of  the  pleading. 
The  several  contracts,  except  the  first,  are 
alike,  save  as  to  the  time  within  which  they 
are  to  be  performed.  The  circuit  court  sus- 
tained a  separate  demurrer  to  each  paragraph, 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  this 
ruling  is  assigned  as  error.  Its  coiTectness  de- 
pends upon  the  construction  to  be  placed  upon 
the  contracts  which  are  the  foundation  of  the 
action. 

The  contract  counted  upon  in  the  second 
paragraph,  and  which,  as  above  stated,  is  pre- 
cisely like  those  set  out  in  all  but  the  first  para- 
graph, except  as  to  the  lime  of  performance,  is 
as  follows: 

"This  agreement,  made  and  entered  into 
this  1st  day  of  December,  a.  d.  1887,  by  and 
between  J.  L.  Evans,  guardian  of  Frederick 
L.  Evans,  of  the  county  of  Hamilton  and  the 
state  of  Indiana,  of  the  first  part,  and  Con- 
sumers' (Jas  Trust  Company,  Indianapolis, 
Indiana,  parties  of  the  second  part,  witnesseth,. 
that  the  said  parties  of  the  first  part  for  the 
consideration  of  the  covenants  and  agreements 
hereinafter  mentioned  have  granted,  demised, 
and  let  unto  the  parties  of  the  second  part, 
their  heirs  or  assigns,  for  the  purpose  and  with 
the  exclusive  right  of  drilling  and  operating 
for  petroleum  and  gas,  all  that  certain  tract  of 
land  situate  in  Nobiesville  township,  Hamilton 
county  and  state  of  Indiana,  bounded  and  de- 
scribed as  follows,  to  wit: 

'•Being  the  N.  i  of  the  N.  E.  i  of  the  S.  W. 
i  of  sec.  25,  T.  19,  R.  4E.  containing  20  acres, 
be  the  same  more  or  less,  together  with  the 


I  right  of  using  sufficient  water  therefrom  neces- 
sary to  the  operation  thereof,  the  right  of  way 
over  said  premises,  the  right  to  lay  pipes  to 
convey  oil  and  gas  produced  on  this  territory, 
and  the  right  to  remove  any  machinery  or  fix- 
tures placed  on  said  premises  by  the  party  of 
the  second  part. 

'•The  parties  of  the  first  part  are  to  fully  use 
and  enjoy  the  said  premises  for  the  purpose  of 
tillage,  except  such  part  as  shall  be  necessary 
for  said  mining  purposes. 

•'The  party  of  the  second  part,  his  heirs  or 
assigns,  are  to  have  and  to  hold  the  said  prem- 
ises for  and  during  the  term  of  ninety  days 
from  the  date  hereof,  and  as  much  longer  as 
oil  or  gas  is  produced  or  found  in  paying 
quantities  thereon. 

"In  consideration  of  said  grant  and  demise, 
the  said  parties  of  the  second  part  agree  to 
give  or  pay  to  the  said  parties  of  the  first  part 
the  full  equal  one-eighth  part  of  all  the  petro- 
leum or  rock  oil  produced  or  found  on  the  said 
premises,  and  to  deliver  the  same,  free  of  ex- 
pense, into  tanks  or  pipe  lines  to  the  credit  of 
the  first  parties.  And  should  gas  be  found  in 
sufficient  quantities  to  justify  marketing  the 
same,  the  consideration  in  full  to  the  parties  of 
the  first  part  shall  be  $250  per  annum  for  the 
gas  from  each  well  so  long  as  it  shall  be  sold 
therefrom.  It  is  further  agreed  that  the  parties 
of  the  second  part  shall  complete  a  well  on  the 
above  described  premises  within  ninety  days 
from  the  date  hereof,  and  in  case  of  failure  to 
complete  such  well  within  such  lime,  the  par- 
ties of  the  second  part  agree  to  pay  to  the 
parties  of  the  first  part  for  such  delay  a  yearly 
rental  of  $250  on  the  premises  herein  leased 


A  lease  of  a  coal  mine  providiDgr  for  a  forfeiture 
in  case  the  lessee  ceased  to  work  the  mines  for  a 
certain  length  of  time  does  not  make  such  cesser 
work  an  absolute  forfeiture  but  only  at  the  option 
of  the  lessor,  and  be  may  recover  tbe  rent  until  he 
declares  the  forfeiture.  Doe,  Bryan,  v.  Bancks,  4 
Bam.  &  Aid.  401. 

If  a  mining  lease  provides  that  in  case  the  mines 
should  not  be  worked  tbe  lease  will  be  void,  tbe 
word  **void"  means  voidable  at  the  election  of  the 
lessor,  and  it  will  be  necessary  for  bim  to  do  some 
act  evincing  an  intention  to  avoid  tbe  lease  in  or- 
der to  have  it  determined.  Roberts  v.  Davey,  4 
Bam.  &  Ad.  664, 1  Nev.  &  M.  443. 

If  the  lease  provides  tbat  the  lessee  shall  begin 
work  within  a  specified  time  or  pay  the  lessor  a 
certain  sum  per  day  "then  all  the  provisions  of  this 
lease  shall  be  accorded**  to  tbe  lessee  during  tbe 
payment  of  such  sum,  the  mere  failure  to  pay  the 
amount  on  the  first  day  it  becomes  due  does  not 
forfeit  the  lease  in  favor  of  the  lessee.  Sbettler  v. 
Uartman,  1  Pennyp.  279. 

A  clause  providing  for  a  forfeiture  in  tbe  event 
of  a  default  is  not  self -opera  ting  so  as  to  make  tbe 
forfeiture  take  place  ipso  facto  upon  the  occur- 
rence of  the  default.  Westmoreland  &  C.  Nat.  Gas 
Co.  V.  DeWitt,  lao  Pa.  285.  5  L.  R.  A.  731. 

In  case  the  lease  provides  for  the  development  of 
a  well  within  a  certain  time  or  in  case  of  failure 
the  payment  ol  a  certain  amount  within  a  desig- 
nated time  thereafter  and  in  default  of  either  the 
lease  shall  be  void,  tbe  neglect  of  both  will  not  ab- 
solve the  lessee  from  his  obligation,  but  merely 
gives  tbe  lessor  power  to  nullify  the  lease  and  sue 
lor  the  compensation  provided  for  failure  to  de- 
velop the  well.  Galey  Bros.  v.  Kellerman,  128  Pa. 
491:  Ray  v.  Western  Pennsylvania  Nat.  Gas  Co.  138 
Pa.  576. 12  L.  R.  A.  290;  Springer  v.  atizens'  Nat. 
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Gas  Co.  145  Pa.  430;  Cochran  v.  Pew,  159  Pa.  184; 
Liggett  V.  Shira,  Id.  360;  Smiley  v.  Western  Penn- 
sylvania Nat.  Gas.  Co.  07  W.  N.  C.  238. 

And  that  result  is  not  changed  by  the  fact  that 
after  tbe  words  making  the  lease  void  for  failure 
to  carry  out  its  provisions  the  lease  continues,  "and 
can  only  be  renewed  by  mutual  consent."  Jones 
V.  Western  Pennsylvania  Nat.  Gas  Co.  146  Pa.  204. 

Nor  by  the  addition  of  the  clause  "and  no  right 
of  action  shall  after  such  failure  accrue  to  either 
party  on  account  of  the  breach  of  any  promise 
or  agreement  herein  contained."  The  court  held 
that  the  words  **after  such  failure"  referred  to 
the  continued  failure  to  make  the  payment  after  it 
became  due,  and  that  the  right  of  action  to  recover 
it  was  therefore  not  affected.  Leatberman  v.  Oli- 
ver, 151  Pa.  646;  Conger  v.  National  Transp.  Co.  165 
Pa.  561. 

But  in  Van  Voorbis  v.  Oliver,  22  Pittsb.  L.  J.  N.  S. 
114,  a  clause  that  '*no  right  of  action  shall  after  such 
failure  accrue  to  either  party  on  account  of  the 
breach  of  any  promise  or  agreement  herein  con- 
tained" was  held  to  give  the  lessee  the  option  to 
put  down  the  well  or  not  as  be  thought  best  with- 
out liability  for  failure  to  do  so. 

The  lease  gives  tbe  lessor  tbe  option  either  to  de- 
clare the  forfeiture  or  to  affirm  tbe  continuance  of 
tbe  contract,  and  if  he  does  not  choose  to  avail  him- 
self of  the  forfeiture  it  cannot  be  set  up  by  the 
lessee  as  a  defense  to  the  action  on  tbe  lease  by  tbe 
lessor.  Wills  v.  Manufacturers'  Nat.  Gas  Co.  130 
Pa.  222,  5  L.  R.  A.  608;  Ogden  v.  Hatry,  145  Pa.  640; 
Phillips  V.  Vandergrit  146  Pa.  357. 

Following  tbe  forfeiture  clause  by  the  words  the 
lessee  "having  the  option  to  drill  the  well  or  not  or 
pay  said  rental  or  not  as  he  may  elect"  does  not 
give  him  tbe  option  to  refuse  to  do  both.  McMil- 
lan V.  Philadelphia  Co.  159  Pa.  142.  H.  P.  F. 
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from  the  time  for  completing  such  well  as  above 
specified  until  such  well  shall  be  completed. 
The  said  yearly  rental  amounting  to  $250  shall 
be  deposited  to  the  credit  of  the  parties  of  the 
first  part  in  the  Citizens'  Bank  of  Noblesville, 
or  paid  direct  to  said  first  parties.  And  a 
failure  to  complete  such  well  or  to  make  such 
deposit  or  payment  as  above  or  hereinafter 
mentioned,  shall  render  this  lease  null  and  void 
and  to  remain  without  effect  between  the  parties 
hereto. 

'*It  is  also  provided  that  no  wells  shall  be 
drilled  upon  —  acres  surrounding  the  present 
buildings  on  said  premises,  and  that  the  parties 
of  the  first  part  may  have  gas  to  heat  and  light 
said  buildings  when  there  is  a  surplus  of  gas 
on  said  premises  after  enough  to  run  machinery 
of  second  party. 

'*It  is  further  agreed  that  the  second  parties 
shall  pay  all  damages  done  to  growing  crops, 
or  otherwise,  by  reason  of  said  operations;  the 
well  to  be  tested  and  accepted  or  rejected 
within  ten  days  after  the  completion  of  the 
same,  and  if  accepted  to  be  paid  for  annually 
in  advance  as  above  provided;  first  parties  to 
locate  all  wells.  Should  second  party  forfeit 
this  lease  the  cbunty  recorder  is  authorized, 
upon  demand  of  the  first  parties,  to  release  the 
same  from  record.  All  pipes  and  pipe  lines  to 
be  laid  below  plow  depth,  so  as  not  to  inter- 
fere with  tiling. 

**It  is  understood  between  the  parties  to  this 
agreement  that  all  the  conditions  between  the 
parties  hereunto  shall  extend  to  their  heirs, 
executors,  and  assigns.  In  witness  whereof," 
etc 

The  construction  given  to  the  contract  by 
the  appellee,  and  which  seems  to  have  been 
adopted  by  the  court  below,  is  thus  stated  by 
counsel. 

•'Appellee  contends  that  a  proper  construc- 
tion of  the  leases  gives  it  the  option  to  avail 
itself  of  the  benefits  of  the  contract  or  not,  as 
it  pleases;  if  it  fails  to  avail  itself  according  to 
the  terms  of  the  contract  and  within  the  time 
limited,  the  riuht  to  do  so  expires  and  the 
contract  becomes  a  nullity."  Also,  that  the 
contracts  are  not  properly  leases,  but  *'mere 
ly  contracts  between  the  parties  for  the  doing 
of  certain  things  and  the  payment  of  certain 
sums  of  money,"  with  the  remarkable  and  pe- 
culiar feature  of  a  contract  that  the  entire  fail- 
ure of  one  party  to  perform  not  only  forfeits  his 
rights  under  it,  but  relieves  him  of  liability. 
This  is  the  effect,  the  appellee  insists,  of  the 
provisions  of  the  contract  that  a  failure  to  com- 
plete such  well  or  to  make  the  deposit  or  pay- 
ment as  stipulated,  should  render  the  lease  null 
and  void,  and  to  remain  without  effect  between 
the  parties." 

We  cannot  approve  of  this  construction. 
In  our  opinion  the  instrument  is  a  lease,  and 
creates  a  tenancv  from  year  to  year.  1  Washb. 
Real  Prop.  5th  ed.  p.  88  (marir.  note  p.  382); 
Rev.  Slat.  1881.  5^  5208. 

It  is,  however,  not  material  whether  it  be  re- 
garded as  a  lease  or  not.  Whether  it  be  re- 
garded as  a  lease,  a  license,  or  a  mere  option, 
that  construction  is  unsound.  By  its  terms  the 
absolute  and  exclusive  right  of  entry  and  pos- 
session is  given  for  the  period  of  ninety  days 
for  the  purpose  of  drilling  and  operating  for 
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petroleum  and  natural  gas,  with  the  power  to 
continue  the  same  indefinitely. 

While  the  lessor  is  privileged  to  '*use  and 
enjoy"  the  premises  for  the  purposes  of  tillage, 
such  use  and  enjoyment  are  subordinated  to 
the  necessities  of  the  "mining  purposes"  of 
drilling  and  operating  for  petroleum  or  natural 
gas  and  of  the  right  of  way  over  the  premise?. 
The  consideration  for  the  exclusive  rights  thus 
given  is  expressed  in  the  clear  ai^d  unequivocal 
agreement  that  the  lessee  shall  drill  and  com- 
plete a  well  on  the  premises  within  ninety  days, 
or  in  case  of  failure  so  to  do  shall  pay  a  yearly 
rental  of  $250  from  the  expiration  of  the  ninety 
davs  until  such  well  shall  be  completed. 

No  time  is  fixed  for  the  payment  of  the  an- 
nual rent  except  when  a  well  is  completed  and 
accepted.  It  would  ,therefore,  not  be  due  where 
the  lessee  failed  to  drill  and  complete  a  well 
until  the  end  of  the  year.  Watson  v.  Penn, 
108  Ind.  21;  Elmer  v.  Sand  Creek  Twp.  88  Ind. 
56;  Raymond  v.  Thmiai,  24  Ind.  476. 

It  could  not  be  known,  until  the  expiration 
of  that  time,  whether  or  not  the  lessee  would 
make  default.  Therefore  the  failure  to  drill  a 
well  within  the  time  limited  would  of  itself 
operate  to  continue  their  rights  a  year  longer. 
For  a  year  and  three  months  the  lessee  would 
possess  the  rights  enumerated  in  the  contract, 
and  then  by  a  mere  failure  or  refusal  to  per 
form  would  not  only  deprive  himself  of  the 
further  enjoyment  o'f  these  rights,  but  at  the 
same  time  and  in  the  same  manner  absolve 
himself  from  the  alternative  liability  of  paying 
the  rental. 

It  is,  of  course,  our  duty  to  construe  and  give 
effect  to  the  contract  actually  made  by  the  par- 
ties, and  not  to  make  a  contract  for  them.  In 
construing  it,  however,  it  is  also  our  duty  to 
give  effect  to  all  of  its  provisions  if  possible, 
and  to  consider  it  as  mutually  binding  upon 
the  parties.  Such  construction  as  that  con- 
tended for  by  the  appellee  destroys  utterly  its 
mutuality. 

The  supreme  court  of  Pennsylvania  has  had 
occasion  to  construe  leases  or  contracts  of  a 
similar  character,  and  has  reached  a  conclu- 
sion in  which  we  fully  concur,  holding  that 
the  stipulation  that  the  failure  of  the  lessee  to 
perform  shall  render  the  lease  void  is  inserted 
wholly  for  the  benefit  and  protection  of  the 
lessor,  and  that  it  is  optional  with  him  to  avail 
himself  of  it.  WilU  v.  ManufaHurenf  ^at. 
Gas  Co.  130  Pa.  222,  5  L.  R.  A.  603;  Galry 
Bros.  V.  KeUerman,  123  Pa.  491. 

In  Oal&i/  Bros.  v.  KeUerman,  supra,  it  is  said: 
"The  lessees  had  the  right  to  enter  at  any  time 
during  the  eight  months  and  either  drill  a  well, 
or  make  the  stipulated  payment.  If  they  did 
neither,  within  the  time  limited,  their  rlgnt  of 
entry  was  extinguished  and  the  contract  itself 
was  at  an  end.  But  the  acts  that  forfeited 
their  rights  did  not  also  forfeit  those  of  the 
lessor.  Their  liabilities  growing  out  of  their 
nonperformance  are  to  be  distinguished  from 
their  rights  under  the  contract.  The  latter 
they  could  forfeit,  but  the  former  belonged  to 
the  lessor,  and  could  be  lost  only  by  h£  act 
The  lessees  promised  to  complete  one  well 
within  a  given  time.  This  was  for  the  bene- 
fit of  the  lessor.  If  this  was  not  done  he  was 
to  be  compensated  in  money.    If  the  money 
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was  not  paid  he  was  at  liberty  to  rid  himself 
of  his  tenants  and  resume  the  possession  of  his 
land.  But  the  construction  contended  for  by 
the  plaintiffs  in  error  transfers  the  punishment 
for  the  breach  of  the  contract  from  him  on 
whose  default  "it  arises  to  the  innocent  injured 
party." 

The  contract  upon  which  the  first  paragraph 
counts  is  in  many  particulars  substantially  like 
the  others,  but  in  some  material  matters  it  dif- 
fers from  them.  We  quote  those  portions  in 
which  material  differences  exist. 

•*lt  is  further  agreed  that  the  parties  of  the 
second  part  shall  complete  a  well  on  the  above- 
described  premises  within  fifty  days  from  the 
date  thereof.  And  a  failure  to  complete  such 
well  or  to  make  such  deposit  or  payment  as 
above  or  hereinafter  mentioned  shall  render 
this  lease  null  and  void,  and  to  remain  without 
effect  between  the  parties  hereto. 

**It  is  also  provided  that  no  wells  shall  be 
drilled  upon  5  acres  surrounding  the  present 
buildings  on  said  premises,  and  that  the  party 
of  the  first  part  may  have  gas  to  heat  and  light 
said  buildings,  and  what  is  needed  for  farm  plir 
poses,  including  lawn  burners.  It  is  further 
agreed  tha<  second  parties  shall  pay  all  dam 
ages  done  to  growing  crops  or  otherwise  by 
reason  of  said  operations,  the  well  to  be  tested 
and  accepted  or  rejected  within  ten  days  after 
the  completion  of  the  same,  and  if  accepted  to 
be  paid  for  then  and  annually  thereafter  in  ad- 
vance, to  be  deposited  to  the  credit  of  the  first 
parties  in  the  Citizens*  Bank  at  Noblesville,  or 
to  be  paid  direct  to  said  first  parties.  Second 
parties  to  furnish  all  pipes  and  fixtures  to 
plumb  first  parties'  house,  first  parties  to  locate 
all  wells. 

"It  is  understood  between  the  parties  to  this 
agreement  that  all  conditions  between  the 
parties  hereunto  shall  extend  to  their  heirs, 
executors,  and  assigns.  Should  this  well  cease 
to  be  a  paying  well,  the  parties  of  the  second 
part  agree  to  leave  all  pipes  and  fixtures  free 
of  cost  for  the  use  of  first  parlies.  Should 
second  parties  forfeit  this  lease  the  county  re- 
corder is  authorized,  upon  demand  of  the  first 
parties,  to  release  the  same  from  record.  All 
pipes  and  pipe  lines  to  be  laid  below  plow 
depth  so  as  not  to  interfere  with  tiling." 

It  will  be  observed  that  this  contract  con- 
tains no  agreement  for  the  payment  of  rent 
during  the  period  of  delay  in  drilling  a  well, 
^hile  it  contains  substantially  the  same  stipu 
lation  that  a  failure  to  complete  the  well  or  to 
make  payment  shall  render  the  lease  *'null  and 
void."  Unlike  the  other  contracts,  also,  the 
stipulation  in  this  that  the  lessor  shall  have  gas 
to  heat  and  light  the  buildings  is  not  qualified 
by  the  proviso  that  there  is  a  surplus  of  gas  on 
31  L.  R.  A. 


the  premises  after  enough  is  used  to  run  the 
machinery,  but  is  apparently  an  absolute,  un- 
conditional agreement  to  furnish  gas  for  such 
purposes  as  well  as  for  farm  purposes,  includ- 
ing lawn  burners.  It  also  contains  an  agree- 
ment that  the  lessee  shall  furnish  all. pipes  and 
fixtures  to  plumb  the  lessor's  house,  and  that 
if  the  well  ceases  to  be  a  paying  well,  the  pipes 
and  fixtures  shall  be  left  for  the  use  of  the 
lessor,  without  cost.  The  appellant  construes 
this  as  an  absolute  agreement  to  furnish  gas  in 
any  event  whether  gas  is  found  on  the  premises 
or  not.  and  also  as  an  equally  absolute  prom- 
ise to  furnish  pipes  and  fixtures  and  plumb  the 
house.  In  this  he  is  mistaken.  A  fair  and 
just  construction  of  the  contract  requires  that 
all  of  its  provisions  be  construed  together  and 
with  reference  to  each  other.  Thus  construed, 
we  think  the  lessees  only  undertook  to  furnish 
gas  and  pipe  and  fixtures  for  plumbing  in  case 
they  discovered  and  obtained  gas  from  the  well 
to  be  drilled. 

This  paragraph  is  not  for  the  recovery  of 
rent,  but  seeks  to  recover  damages  for  failure 
of  the  appellee  to  drill  a  well. 

The  complaint  alleges  that  the  land  leased 
"is  situated  in  the  midst  of  the  paying  gas 
field  of  said  county,  a  number  of  the  best  pro- 
ducing wells  in  said  county  having  been  drilled 
in  the  vicinity  thereof,  and  that,  had  the  de- 
fendant drilled  the  well  on  said  premises,  as 
provided  for  in  said  lease,  the  same  would  have 
been  a  paying  well,  worth  at  said  contract  price 
$250  per  annum.  But  the  plaintiff  alleges  that 
although  the  defendant  accepted  said  lease  and 
retained  said  property  until  long  after  the  ex- 
piration of  said  term,  it  has  failed  and  refused 
to  drill  the  well  on  said  premises  as  re- 
quired by  said  lease,  has  failed  and  refused 
to  furnish  eras  for  said  premises,  pipe  and  fix- 
tures to  plumb  the  residence  thereon,  which 
said  pipe,  fixtures  and  plumbing  are  of  the 
value  of  $100,  and  the  said  gas  privilege  of 
the  value  of  $50  per  annum,"  etc. 

What  we  have  said  of  the  provision  in  the 
other  contract,  that  the  failure  of  the  lessee  to 
perform  should  render  it  void,  applies  equally 
to  this  contract.  It  is  averred  as  a  fact  that  if 
the  lessee  had  drilled  a  well  gas  would  have 
been  found,  audit  would  have  been  a  "paying 
well."  The  fact  thus  averred  may  not  be  sus- 
ceptible of  proof,  but  if  so  it  is  not  within  the 
scope  of  judicial  knowledge  to  so  declare. 
Even  if  it  cannot  be  proved,  we  think  the 
other  facts  averred  are  sufficient  to  entitle  the 
appellant  to  nominal  damages  at  least. 

The  court  erred  in  sustaining  each  of  the 
several  demurrers. 

Judgment  reversed,  at  the  costs  of  the  ap- 
pellee. 
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1.  Relea4M  fiH>in  imprisonment  for  con- 
tempt of  court  cannot  be  obtained  by 

habeas  corpus  unless  tbe  proceedioi^s  In  which 
the  person  was  adjudged  g'ullty  of  contempt  are 
null  and  void,  in  whole  or  in  part. 

8*  A  summary  proceeding  for  a  re- 
straining order  against  carrying  on  a  busi- 
ness declared  by  the  legislature  to  be  a  common 
nuisance  is  not  a  case  within  the  scope  of  the  con- 
stitutional guaranty  of  the  right  of  trial  by  Jury. 

8.  A  fine  of  not  less  than  $800  nor  more 
than  SlyOOOy  and  imprisonment  for  not  less 
than  ninety  days  nor  more  than  one  year,  for  vio- 
lation of  a  restraining  order  under  the  dispensary 
act  of  1891,  fi  22,  is  not  within  the  constitutional 
provision  against  excessive  tines  or  cruel  and  un- 
usual punishments. 

4.  Appearing  and  answering^  as  to  the 
merits  on  a  charge  of  contempt  will  prevent  any 
attack  for  lack  of  Jurisdiction  of  the  person  on  a 
decision  that  the  party  is  in  contempt. 

(January  80, 1806.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  the 
South  Carolina  penitentiary  to  which  he  had 
been  committed  for  violation  of  the  liquor  law. 
Di%mi88ed. 

The  section  of  the  law  upon  which  the  con- 
viction depended  is  as  follows: 

"Sec.  22.  All  places  where  alcoholic  li- 
quors are  sold,  bartered,  or  ^iven  away  in 
violation  of  this  act,  or  where  persons  are 
permitted  to  resort  for  the  purpose  of  drink- 
ing alcoholic  liquors  as  a  beverage,  or  where 
afcoholic  liquors  are  kept  for  sale,  barter,  or 
delivery  in  violation  of  this  act,  are  hereby 
declared  to  be  common  nuisances ;  and  any 
person  may  go  before  any  trial  justice  in  the 
county  and  swear  out  an  arrest  warrant  on 
personal  knowledge  or  on  information  and 
belief,  charging  said  nuisance,  giving  the 
names  of  witnesses  against  the  keeper  or 
manager  of  such  place  and  his  aids  and  as- 
sistants, if  any  ;  and  such  trial  justice  shall 
direct  such  arrest  warrant  either  to  the  sheriff 
of  the  county  or  to  any  special  constable  com- 
manding said  defendant  to  be  arrested  and 
brought  before  him  to  be  dealt  with  accord- 
ing to  law,  and  at  the  same  time  shall  is- 
sue a  search  warrant  in  which  the  premises 
in  question  shall  be  particularly  described, 
commanding  such  sheriff  or  constable  to 
thoroughly  search  the  premises  in  question 
and  to  seize  all  alcoholic  liquors  found 
thereon,  and  dispose  of  them  as  provided  in 
§  83,  and  to  seize  all  vessels,  bar  fixtures, 
screens,  bottles,  glasses,  and  appurtenances 
apparently  used  or  suitable  for  use  in  retail- 
ing liquors,  to  make  a  complete  inventory 
thereof,  and  deposit  the  same  with  the  sheriff. 


Note.— For  compulsory  reference  as  a  denial  of 
the  constitutional  right  to  a  Jury,  see  note  to  Hteck 
v.  Colorado  Fuel  &  I.  Co.  (N.  y.)25L.  K.  A.  67. 

For  rlKht  to  Jury  in  quo  warranto,  see  note  to 
^uckmau  v.  State,  Spencer  (Fla.)  24  L.  R.  A.  806. 
L.  R.  A. 


That  under  the  arrest  warrant  the  defendant 
shall  be  arrested  and  brought  before  such  trial 
justice,  and  the  case  shall  be  disposed  of  as 
in  case  of  other  crimes  beyond  his  jurisdic- 
tion, except  that  w^^hen  he  commits  or  binds 
over  the  parties  for  trial  to  the  next  term  of 
court  of  general  sessions  for  the  county,  he 
shall  make  out  every  paper  in  the  case  in 
duplicate  and  file  one  with  the  clerk  of  the 
court  for  the  county,  and  immediately  trans- 
mit the  other  to  the  solicitor  of  the  circuit, 
whereupon  said  solicitor  shall  at  once  apply 
to  the  circuit  judge  at  chambers  within  that 
circuit  for  an  order  restraining  the  defend- 
ants, their  servants  or  agents,  from  keeping, 
receiving,  bartering,  selling,  or  giving  away 
any  alcoholic  liquors  until  the  further  order 
of  the  court.  Such  circuit  judge  is  hereby 
autiiorized,  empowered,  and  required  to  grant 
the  said  restraining  order  without  requiring 
a  bond  or  undertaking  upon  the  hearing  or 
receipt  by  him  of  said  papers  from  the  court 
of  the  said  trial  justice  by  the  hands  of  the 
solicitor;  and  any  violation  of  said  restrain- 
ing order  before  the  trial  of  the  case  shall  be 
deemed  a  contempt  of  court  and  punished  as 
such  by  said  judge  or  court,  or  any  other 
circuit  judge,  as  for  the  violation  of  an  order 
of  injunction.  Upon  conviction  of  said  de- 
fendants of  maintaining  said  nuisance  at  the 
trial,  they  or  any  of  them  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  im- 
prisonment in  the  state  penitentiary  for  a 
term  of  not  less  than  three  months,  or  a 
fine  of  not  less  than  $200  or  by  both,  in  the 
discretion  of  the  court,  and  the  restraining 
order  shall  be  made  perpetual.  The  articled 
covered  by  the  inventory,  which  were  retaine*! 
by  the  sheriff,  shall  be  forfeited  to  the  state 
and  sold  and  the  net  proceeds  sent  to  the  state 
commissioner,  and  the  sheriff  shall  forthwith 
proceed  to  dispose  of  the  alcoholic  liquors 
covered  by  said  inventory  as  provided  for  in 
this  act  as  when  other  liquors  are  seized. 
The  finding  of  such  alcoholic  liquors  on  such 
premise^,  with  satisfactory  evidence  that  tbe 
same  was  being  disposed  of  contrary  to  this 
act,  shall  be  prima  facie  evidence  of  the 
nuisance  complained  of.  Liquors  seized  as 
hereinbefore  provided,  and  the  vessels  con- 
taining them,  shall  not  be  taken  from  thd 
custody  of  the  oflicers  in  possession  of  the 
same  by  any  writ  of  replevin  or  other  process 
while  the  proceedings  herein  provided  are 
pending.  No  suit  shall  lie  for  damages  al- 
leged to  arise  by  seizure  and  detention  of  liq- 
uors under  this  act.  Any  person  violating 
the  terms  of  any  restraining  order  granted  in 
such  proceedings  shall  be  punished  for  con- 
tempt by  a  fine  of  not  less  than  $200  nor  more 
than  $1,000  and  by  imprisonment  in  the  state 
penitentiary  not  less  than  ninety  days  nor 
more  than  one  year.  In  contempt  procee*!- 
ings  arising  out  of  the  violation  of  anv  in- 
junction granted  under  the  provisions  of  this 
act,  the  court,  or,  in  vacation,  the  judge 
thereof,  shall  have  power  to  try  summarily 
and  punish  the  party  or  parties  guilty,  as 
required  by  law.  The  afladavits  upon  which 
the  attachment  for  contempt  issues  shall  make 
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«  prima  facie  case  for  the  state.  The  accused 
may  plead  in  the  same  manner  as  to  an  indict- 
ment in  so  far  as  the  same  is  applicable.  Ev- 
idence may  be  oral  or  in  the  form  of  affida- 
vits, or  both.  The  defendant  shall  not  neces- 
sarily be  discharged  upon  his  denial  of  the 
facts  stated  in  the  moving  papers.  The  clerk 
of  the  court  shall,  upon  the  application  of 
either  party,  issue  subpoenas  for  witnesses, 
and  except  as  above  set  forth  the  practice  in 
such  contempt  proceedings  shall  conform  as 
nearly  as  may  be  to  the  practice  in  the  court 
of  common  pleas,  — that  when  any  solicitor 
neglects  or  refuses  to  perform  any  duty  or  to 
take  any  steps  required  of  him  by  any  of  the 
provisions  of  the  preceding  section  or  by  any 
of  the  provisions  of  this  act,  the  attorney 
general  on  his  own  motion,  or  by  the  request 
of  the  governor,  shall  in  person  or  by  his  as- 
sistant proceed  to  the  locality  and  perform 
such  neglected  duty  and  take  such  steps  as 
are  necessary  in  the  place  and  stead  of  such 
solicitor,  and  at  his'  discretion  to  cause  a 
prosecution  to  be  Instituted,  not  only  in  the 
matter  so  neglected,  but  also  a  prosecution 
against  the  solicitor  for  malfeasance  or  mis- 
feasance in  office,  or  for  official  misconduct, 
or  for  other  charges  justified  by  facts,  and  to 
pursue  the  prosecution  to  the  extent  of  a  con- 
viction and  dismissal  from  office  of  any  such 
solicitor.  And  in  such  event  the  attorney 
general  shall  be,  and  is  hereby,  authorized 
and  empowered  to  appoint  one  or  more  ad- 
ditional assistants,  who  shall  each  have  while 
actual Iv  employed  the  same  compensation,  to 
be  paid  from  the  litigation  fund  of  the  at- 
torney general." 

Mr,  James  E.  Davis  for  petitioner. 
Mr,  Will  A.  Barber*  Attorney  General, 
for  the  State. 

Gary*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  habeas  corpus,  in 
which  Martin  Keeler  petitions  this  court  to 
be  discharged  from  imprisonment  in  the  state 
penitentiary.  He  was  arrested  under  a  war- 
rant charging  him  with  violation  of  what  is 
called  the  "Dispensary  Act."  He  waived 
preliminary  examination,  and  gave  bond  for 
his  appearance  at  court.  A  search  warrant 
was  issued  against  the  said  Martin  Keel6r, 
and  certain  intoxicating-  liquors  were  found, 
whereupon  Mr.  Solicitor  Bellinger  made 
application  in  writing  for  a  restraining 
order  against  said  Martin  Keeler,  which  was 
granted  by  his  honor.  Judge  Watts.  There- 
after a  rule  was  issued  against  said  defend- 
ant, to  show  cause  why  he  should  not  be  at- 
tached for  contempt  of  court  in  violating  said 
restraining  order,'  but  this  rule  was  dis- 
charged by  this  honor,  Judpe  Watts.  Sub- 
sequently, however,  his  honor  Judge  Bu- 
chanan, after  hearing  affidavits  and  argument 
of  counsel  for  the  state  and  the  defendant, 
adjudged  the  said  defendant  guilty  of  con- 
tempt of  court,  in  violating  the  restraining 
order  aforesaid,  and  sentenced  the  defendant 
to  pay  a  fine  of  $200  and  to  imprisonment  in 
the  state  penitentiary  for  ninety  days.  TJie 
proceedings  under  which  the  defendant  was 
fined  and  imprisoned  arose  under  §  22  of  the 
81  L.  R.  A. 


dispensary  act,  which  section  will  be  set  out 
in  the  report  of  the  case. 

The  defendant,  in  his  petition,  presents  to 
this  court  several  grounds  for  his  discharge 
from  imprisonment,  some  of  which  the  court 
has  not  the  power  to  consider  in  habeas  cor- 
pus proceedings.  The  defendant  has  been 
adjudged  guilty  of  contempt  of  court  and 
imprisoned  therefor.  This  court  will,  there- 
fore, not  release  the  defendant  from  imprison- 
ment unless  the  proceedings  in  which  he  was 
adjudged  guilty  of  contempt  of  court  are  null 
and  void,  in  whole  or  in  part.  The  proceed- 
ing by  habeas  corpus  is  not  a  substitute  for 
the  right  of  appeal,  and  there  are  questions 
which,  although  they  could  proper! v  be  re- 
viewed on  appeal,  cannot  be  consiaered  in 
habeas  corpus  proceedings.  This  limitation 
upun  the  power  of  the  court  in  habeas  corpus 
proceedings  is  clearly  expressed  by  Mr.  Jus- 
tice Harlan  in  Andretjos  v.  Swartz,  156  U.  S. 
272,  89  L.  ed.  422,  where  he  speaks  of  the 
well -established  rule  that  a  prisoner  under 
conviction  and  sentence  of  another  court  will 
not  be  discharged  on  habeas  corpus,  unless 
the  court  that  passed  the  sentence  was  so  far 
without  jurisdiction  that  its  proceedings 
must  be  re;jarded  as  void, — citing  Ex  parte 
Siebold,  100  U.  S.  371,  25  L.  ed.  717;  Woody, 
Brush,  140  U.  8.  287,  85  L.  ed.  509 ;  Jugiro  v. 
Brush,  140  U.  S.  297,  85  L.  ed.  513 ;  Pepke 
V.  Gronan,  155  U.  S.  100,  39  L.  ed.  84.  We 
will  now  consider  the  question  whether  the 
proceedings  under  which  the  petitioner  was 
imprisoned  are  null  and  void,  either  in  whole 
or  in  part.  The  authorities  sustain  the  fol- 
lowing propositions  of  law :  First..  That  the 
legislature  has  the  power  to  declare  places 
where  liquor  is  sold  contrary  to  law  to  be 
common  nuisances,  and  to  provide  for  their 
al^atement.  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205 ;  Kidd  v.  Pearson,  128  U.  S. 
1.  32  L,  ed.  346 ;  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  ed.  385.  Second.  That  the 
legislature  has  the  right  to  provide  remedies, 
summary  in  their  nature,  to  prevent  and  abate 
such  nuisances.  Third.  That  these  summary 
remedies  are  not  rendered  unconstitutional 
bv  reason  of  the  fact  that  they  deprive  the 
defendant  of  these  rights,  under  the  Consti- 
tution, to  which,  ordinarily,  he  is  entitled. 
Fourth.  That,  to  justify  such  summary  pro- 
ceediujKS,  it  must  appear,  (1)  that  the  inter- 
ests of  the  public  generally  require  these 
stringent  remedies;  and  (2)  that  they  are 
reasonably  necessary  to  accomplish  the  pur- 
poses for  which  they  were  enacted.  Fifth. 
That,  in  determining  that  such  remedies  are 
reasonable,  the  court  will  consider  the  value 
and  nature  of  the  property  involved  in  the 
nuisance,  and  the  difficulty  of  its  suppres- 
sion. 

The  granting  of  a  restraining  order  to  pre- 
vent the  defendant  from  carrying  on  a  busi- 
ness which  the  legislature  has  declared  to  bo 
a  common  nuisance  is  a  pan  of  the  sum- 
mary proceeding  provided  by  the  legislature 
against  such  nuisances.  The  defendant  is. 
therefore,  not  entitled  to  invoke  the  provi- 
sions of  the  Constitution  as  to  the  right  of 
trial  bv  jury  in  a  case  of  this  nature.  In  the 
case  of  Eilenhecker  v.  Plymouth  County  Dist. 
Ct,  134  U.  S.  31,  83  L.  ed.  801.  Mr.  Justice 
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Mil  lei,  for  the  court,  says :  **  If  the  objection 
to  the  statute  is  that  it  authorizes  a  proceed- 
ing in  the  nature  of  a  suit  in  equity  to  sup- 
press the  manufacture  and  sale  of  intoxicat- 
ing liquors  which  are  by  law  prohibited, 
and  to  abate  the  nuisance  which  the  statute 
declares  such  acts  to  be,  wherever  carried  on, 
we  respond  that,  so  far  as  at  present  advised, 
it  appears  to  us  that  all  the  powers  of  a  court, 
whether  at  common  law  or  in  chancery,  may 
be  called  into  operation  by  a  legislative  body, 
for  the  purpose  of  suppressing  this  objection- 
able traffic ;  and  we  know  of  no  hindrance  in 
the  Constitution  of  the  United  States  to  the 
form  of  proceedings,  or  to  the  court  in  which 
this  remedy  shall  be  had.  Certainly,  it  seems 
to  us  to  be  quite  as  wise  to  use  the  processes 
of  the  law  and  the  powers  of  the  court  to 
prevent  the  evil,  as  to  punish  the  offense 
as  a  crime,  after  it  has  been  committed.  We 
think  it  was  within  the  power  of  the  court 
of  Plymouth  county  to  issue  the  writs  of  in- 
junction in  these  cases,  and  that  the  dis- 
obedience to  them  by  the  plaintiffs  in  error 
subjected  them  to  the  proceedings  for  con- 
tempt which  were  had  before  that  court." 
Mr.  Justice  Brown,  speaking  for  the  court  in 
Lawton  v.  Steele,  152  U.  S.  133,  88  L.  ed. 
385,  says :  "It  [the  police  power]  is  univer- 
sally conceded  to  include  everything  essen- 
tial to  the  public  safety,  health,  and  morals, 
and  to  justify  the  destruction  or  abatement, 
by  summary  proceedings,  of  whatever  may 
be  regarded  as  a  public  nuisance.  Under 
this  power  it  has  been  held  that  the  state 
may  order  ,  .  .  the  prohibition  of  gam- 
bling houses  and  places  where  intoxicating 
liquors  are  sold,  beyond  this,  however,  the 
state  may  interfere  wherever  the  public  in- 
terests demand  it,  and  in  this  particular  a 
lar^e  discretion  is  necessarily  vested  in  the 
legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
such  interests,  Barbier  v.  Connolly,  118  U. 
8.  27,  28  L.  ed.  928 ;  Kidd  v.  Pearson,  128 
U.  S.  1,  32  L.  ed.  346.  To  justify  the  state 
in  thus  interposing  its  authority  in  behalf 
of  the  public,  it  must  appear:  First,  that 
the  interests  of  the  public  generally,  as  dis- 
tinguished from  those  of  a  particular  class, 
require  such  interference ;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose,  and  not  un- 
duly oppressive  upon  individuals."  A^ain  : 
"  While  the  legislature  has  no  right  arbitra- 
rily to  declare  that  to  be  a  nuisance  which 
is  clearly  not  so,  a  good  deal  must  be  left  to 
its  discretion  in  that  regard,  and  if  the  ob- 
ject to  be  accomplished  is  conducive  to  the 
public  interests,  it  may  exercise  a  large  lib- 
erty of  choice  in  the  means  employed,"— -cit- 
ing numerous  authorities.  Again:  "The 
object  of  the  law  is  undoubtedly  a  beneficent 
one,  and  the  state  ought  not  to  be  hampered 
in  its  enforcement  by  the  application  of  con- 
stitutional provisions  which  are  intended  for 
the  protection  of  substantial  rights  of  prop- 
erty. It  is  evident  that  the  efficacy  of  this 
statute  would  be  very  seriously  impaired  by 
requiring  every  net  illegally  used  to  be  care- 
fully taken  from  the  water,  carried  before  a 
court  or  magistrate,  notice  of  the  seizure  to 
^1  L.  R  A." 


be  given  by  publication,  and  regular  judicial 
proceedings  to  be  instituted  fur  its  condemna- 
tion. There  is  not  a  state  in  the  Union  which 
has  not  a  constitutional  provision  entitling 
persons  charged  with  crime  to  a  trial  by 
jury,  and  yet,  from  time  immemorial,  the 
practice  has  been  to  try  persons  charged  with 
petty  offenses  before  a  police  magistrate,  who 
not  only  passes  upon  the  question  of  guilt, 
but  metes  out  the  proper  punishment.  This 
has  never  been  treated  as  an  infraction  of  the 
Constitution,  though  technically  a  person 
may,  in  this  way,  be  deprived  of  his  liberty 
without  the  intervention  of  a  jurv.  CcUUtu 
V.  MlUon,  127  U.  8.  540,  32  L.  ed.  223,  and 
cases  cited.  So  the  summary  abatement  of 
nuisances,  without  judicial  process  or  pro- 
ceeding, was  well  known  to  the  common  law, 
long  prior  to  the  adoption  of  the  Constitution,, 
and  it  has  never  been  supposed  that  the  con- 
stitutional provision  in  question  in  this  case 
was  intended  to  interfere  with  the  established 
principles  in  that  regard.  Nor  is  a  person 
whose  property  is  seized  under  the  act  in 
question  without  his  legal  remedy.  If  in 
fact  his  property  has  been  used  in  violation 
of  the  act,  he  has  no  just  reason  to  complain  -, 
if  not,  he  may  replevy  his  nets  from  the  of- 
ficer seizing  them,  or,  if  they  have  been  de- 
stroyed, may  have  his  actionfor  their  value. 
In  such  cases  the  burden  would  be  upon  the 
defendant  to  prove  a  justification  under  the 
statute.  As  was  said  by  the  supreme  court 
in  New  Jersey  in  a  similar  case  (Americtin 
Print  Workfi  v.  Lawreiice,  21  N.  J.  L.  248- 
259)  :  The  party  is  not,  in  point  of  fact, 
deprived  of  a  trial  by  jury.  The  evidence 
necessary  to  sustain  the  defense  is  changed. 
P^ven  if  the  party  were  deprived  of  a  trial  by 
jury,  the  statute  is  not  therefore  necessarily 
unconstitutional.'"  The  dispensary  act  is 
not  violative  of  any  of  the  requirements  here- 
inbefore mentioned. 

It  is  also  contended  that  the  sentence  is  ob- 
noxious to  g  38,  article  1,  of  the  Constitution 
of  1868.  The  punishment  provided  in  $  22 
of  the  dispensary  act  for  violation  of  the  re- 
straining order  therein  mentioned  is  a  fine  of 
not  less  than  %2Q0  nor  more  than  $1,000.  and 
by  imprisonment  in  the  state  penitentiary 
not  less  than  ninety  days  nor  more  than  one 
year.  Section  88,  art.  1,  of  the  Constitution 
of  1868  provides  that  "excessive  fines  shall 
not  be  imposed,  nor  cruel  and  unusual  pun- 
ishment inrticted,"  etc.  In  our  opinion,  the 
fine  imposed  on  the  defendant  was  not  exces- 
sive, nor  the  punishment  indicted  cruel  and 
unusual. 

It  is  the  judgment  of  this  court  that  the 
petition  be  dUmissed. 

Pope*  J.,  concurring: 

The  facts  underlying  the  application  of 
the  petitioner  to  this  court  for  release  from 
his  confinement  in  the  state  penitentiary  are 
so  clearly  and  abundantly  set  forth  in  the 
opinion  of  Mr.  Justice  Gary  and  the  dissent- 
ing opinion  of  Mr.  Chief  Justice  Mclver  that 
they  need  not  be  repeated  here.  I  have 
thought  the  gravity  of  the  questions  here 
presented,  together  with  the  fact  that  the  two 
justices  srtready  named  have  pursued  diver- 
gent lines  of  thought  in  reaching  a  conclu- 
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sioD,  demanded  an  expression  of  my  own 
views.  Mr.  Justice  Gary  in  the  main'  treats 
of  tlie  constitutional  questions  raised  by  tlie 
petitioner,  while  the  Chief  Justice  devotes  his 
attention  wholly  to  the  preliminary  questions 
of  jurisdiction,  having  reached  a  conclusion, 
satisfactory  to  himself,  tbat  the  judges  below 
were  without  jurisdiction  to  pass  the  orders 
made  by  them,  respectively.  If  the  judges 
below  were  without  jurisdiction  to  pass  the 
order  now  in  review,  of  course,  no  constitu- 
tional questions  are  of  any  practical  effect  in 
determining  whether  the  petitioner  is  ille- 
gally restrained  of  his  liberty.  It  is  thus 
manifest  that  the  question  of  jurisdiction 
must  first  be  determined.  Jurisdiction  in- 
volves power  of  these  circuit  judges  over  the 
person  and  the  subject-matter.  As  to  the 
latter,  I  do  not  understand  that  any  difficulty 
exists.  If  the  question  of  the  constitutional 
power  in  the  general  assembly  of  this  state 
to  pass,  as  law%  the  different  provisions  in 
g  22  of  the  dispensary  act  is  for  the  time  ad- 
mitted, it  is  very  certain  that  the  jurisdic- 
tion of  the  subject-matter  is  given  these  cir- 
cuit judges  to  pass,  not  onlv  the  order  of 
jurisdiction,  but  also  to  punish  any  disobe- 
dience thereof  by  the  petitioner,  as  a  wilful 
contempt  of  court,  by  an  imprisonment  in 
the  state   penitentiary.     The  theory  of  the 

fovemment  in  this  matter  is  simply  this: 
'he  sale  of  intoxicants  by  individuals  with- 
out a  license  therefor  is  not  only  illegal,  but 
the  continuous  sale  of  such  intoxicants  by 
an  individual  without  a  license  therefor  is 
a  nuisance;  that,  upon  certain  steps  being 
taken,  a  circuit  judge  may  grant  an  order  of 
injunction,  whereby  such  individual,  who 
is  continuously  selling  intoxicants  contrary 
to  law,  is  forbidden  so  to  break  the  law. 
Therefore,  if  such  individual  wilfully  diso- 
beys the  order  of  injunction  against  him,  he 
is  punished  for  a  contempt  of  court.  In  all 
these  matters,  as  I  before  remarked,  there  is 
no  contest  here.  Therefore  the  two  questions 
are  left:  First.  Did  the  circuit  judge  who 
passed  the  order  in  November  last  have  ju- 
risdiction of  the  person  of  the  petitioner  when 
he  passed  his  order  directing  his  Imprison-  ' 
ment  for  contempt  of  court?  Second.  Are 
the  provisions  of  the  22d  section  of  the  dis-  | 
pensary  act  obnoxious  to  the  provisions  of , 
the  stat^  Constitution,  as  complained  of  by  i 
the  petitioner?  I 

First.  It  is  admitted  that  every  order  passed 
by  a  judge  who  has  no  iurisdiction  of  the  | 
person,  so  far  as  such  individual  is  concerned,  , 
is  void.  Power  or  jurisdiction  of  the  person,  ! 
so  far  as  courts  are  concerned,  is  secured  by 
the  service  of  some  process,  and  is  regulated 
by  law.  Thus,  if  a  judgment  on  the  civil 
side  of  the  court  is  desired  against  an  indi- 
vidual, a  summons  is  issued  and  served  upon 
him;  and,  if  a  judgment  on  the  criminal  side 
of  the  court  is  desired  against  an  individual, 
a  warrant  for  his  arrest  is  issued,  and  he  is 
taken  in  custody  thereunder.  But  it  some- 
times happens  that  an  individual  against 
whom  a  judgment  on  the  civil  side  of  the 
court  is  desired,  although  service  of  the  sum- 
mons has  not  been  made  upon  him,  appears 
voluntarily  in  court,  and  contests  the  right 
of  a  judgment  against  him  on  the  merits. 
31  L.  R.  A. 


In  such  an  event  the  court  is  said  to  have 
acquired  jurisdiction  of  his  person,  although 
no  summons  was  served  upon  him,  or,  it  may 
be.  conld  not  have  been"  served  upon  him. 
This  is  not  a  new  doctrine,  but  has  been  up- 
held by  r;.peated  adjudications  of  this  and 
other  courts.  In  Graieley  v.  Grareley,  20  S. 
C.  104,  it  was  said:  **For  it  seems  to  us 
that,  by  answering  to  the  merits,  she  [the 
defendant]  properly  submitted  herself  to  the 
jurisdiction  or  the  court,  and  the  matter 
stands  as  if  she  accepted  service  or  authorized 
her  attorney  to  do  so  for  her.  ^  To  the  same 
effect  are  the  decisions  of  Oliner  v.  Fotcler, 
22  S.  C.  540;  C/tafee  v.  Poftial  Teleg.  Co,  3/> 
S.  C.  378;  Mtinhard  v.  Younghlood,  37  S.  C. 
231,  and  239.  A  like  doctrine  is  maintained 
by  the  Supreme  Court  of  the  Cnited  States 
in  Toland  v.  Sprague,  37  U.  S.  12  Pet.  330, 
9  L.  ed.  1093. 

Not  only  is  this  doctrine  persistently  and 
continuously  held  in  actions  in  the  court  of 
common  pleas,  but  also  in  the  court  of  general 
sessions.  Two  cases  are  cited :  State  v. 
Hatclier,  11  Rich.  L.  525:  At  the  fall  term, 
1835,  of  the  court  of  general  sessions  for  Edge- 
field district  one  Hatcher  had  been  indicted 
for  keeping  a  riotous  and  disorderly  house, 
and  a  true  bill  was  found.  At  the  spring 
term,  1837,  a  verdict  of  guilty  was  rendered" 
and  a  sentence  indorsed  on  the  indictment  by 
his  honor,  Judge  O'Neall.  There  was  an 
affidavit,  and  also  a  warrant  to  arrest,  but 
no  entry  or  indorsement  which  showed  that 
the  defendant  had  been  arrested,  or  that  he 
had  entered  into  recognizance  to  appear.  In 
1844  a  scire  facias  tjiiare  executio  non  was 
served  on  the  defendant,  to  wliich  he  made 
default,  and  an  order  for  execution  to  issue 
was  passed.  In  1857  the  defendant  moved, 
before  his  honor.  Judge  Wardlaw,  at  Edge- 
field, that  all  the  proceedings  subsequent  to 
the  finding  of  the  grand  jury  be  set  aside, 
and  as  the  basis  of  his  motion  presented  his 
own  affidavit,  which  recited  that  he  had 
never  been  arrested  under  the  warrant ;  that 
he  had  never  entered  Into  recognizance  to 
appear;  that  be  was  absent  from  the  state 
from  the  fall  of  1836  until  December,  1838: 
and  that  he  had  no  knowledge  that  the  pro- 
ceedings were  pending  against  him  \intil 
long  after  the  trial  and  conviction.  On  ap- 
peal, before  a  full  court,  the  defendant's 
motion  was  denied.  In  the  opinion  of  the 
court  it  is  said :  "The  sentence  in  this  case 
appears  to  have  been  pronounced  more  than 
twenty  years  ago.  .  .  .  After  such  a 
lapse  of  time.  It  is  in  vain  to  say  that  nei- 
ther the  warrant,  etc.,  can  be  found.  The 
law  presumes  'omnia  esse  rite  acta/  But,  in 
addition  to  this,  the  defendant  has  been  served 
with  a  scire  facias  quare  executio  non,  made  de- 
fault, and  thereupon  execution  issued  for  the 
collection  of  the  fine.  This  would  be  enough 
to  prevent  his  present  motion  from  receiving 
any  favor  from  the  court. "  State  v.  Sai^'att. 
14  Rich.  L.  29 :  The  defendant  was  charged 
with  bastardy.  A  warrant  of  arrest  had  been 
issued,  and  the  officer  made  a  return  of  non 
est  inventus.  Thereafter.  May  12.  1859,  a 
bench  warrant  was  issued  from  the  court  of 
sessions  for  Union  district,  not  under  the  pro- 
visions of  the  bastardy  act,  but  requiring  the 
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defendant  to  enter  into  recognizance  to  appear 
and  answer  to  a  bill  of  indictment.  A  true 
bill  was  found  at  fall  term,  1859,  to  which 
he  appeared,  pleaded  not  guilty,  and  tra- 
versed the  case.  At  his  trial  at  the  fall  term 
in  1860,  defendant  insisted  that  all  these  pro- 
ceedings to  make  him  a  party  in  court  were 
wholly  irregular  and  void  for  want  of  con- 
formity to  the  provisions  of  the  bastardy  act 
of  1839.  After  conviction  he  appealed  to 
this  court  on  these  questions.  This  court 
(dismissed)  the  appeal,  and  affirmed  the 
judgment,  holding,  in  the  opinion  of  the 
court,  as  announced  by  Wardlaw,  J.  :  "The 
defendant,  it  is  said,  was  never  arrested,  and 
it  vehemently  urged  that  injustice  was  done 
to  him  by  the  holding  that'  his  appearance 
and  pleading  ejected  a  waiver  of  objection  to 
the  irregularity  of  proceedings  by  which  he 
was  brought  in.  tie  appeared,  he  made  his 
defense,  he  recognized  the  advocacy  of  his 
counsel  on  the  circuit,  and  through  them  he 
has  been  heard  here.  .  .  .  But  by  vol- 
untary appearance,  no  more  than  by  com- 
pulsory attendance,  was  the  defendant  de- 
prived of  any  ground  of  defense  ;  and  to  any 
departure  from  a  course  prescribed  by  law 
he  was  at  liberty  to  object  under  the  general 
issue.  His  objection  is  that  the  bill  of  in- 
dictment against  him  was  not  found  before 
a  bench  warrant  was  issued.  Suppose  this 
to  be  so ;  and,  further,  suppose  that,  for  this 
and  other  reasons,  the  bench  was  irregular 
and  void ;  it  would  follow  that  his  arrest 
under  that  warrant  was  unlawful,  that  his 
recognizance,  if  he  gave  one,  might  be  im 
peached  for  duress,  and  that  his  counsel 
might  have  moved  for  his  discharge  from 
arrest  and  recognizance.  But  his  counsel  ap- 
peared and  pleaded,  and  lie  was  present  and 
made  defense.  Nothing  which  preceded  could 
destroy  tlie  ejfect  of  this  acknowledgment  of  the 
jurisdiction  of  the  court  over  his  person  arid  his 
case;  and,  when  urged  as  matters  of  technical 
objection  on  the  trial,  the  supposed  irregu- 
larities must  have  been  wholly  unavailing" 
(italics  ours). 

Applying  these  principles  to  the  facts  as 
developed  in  the  case  at  bar.  It  will  be  read- 
ily seen  that  the  petitioner  here  (iannot  suc- 
cessfully contend  there  was  no  jurisdiction 
of  the  person  acquired  by  the  court  below. 
He  distinctly  and  deliberately  appeared  be- 
fore Judge  Watts  in  August  last,  and  con- 
tested on  the  merits  his  violation  of  the  order 
of  injunction.  In  the  hearing  before  us  he 
relies  upon,  as  a  part  of  his  case,  tlie  deci- 
sion of  Judge  Watts  that  the  evidence  heard 
by  him  did  not  establish  a  wilful  disregard 
of  the  order  of  injunction.  When  he  was 
brought  before  Judge  Buchanan  to  answer  a 
second  charge  of  disobedience  of  the  order  of 
injunction,  he  answered  fully  as  to  the  mer- 
its, and  it  was  as  to  the  proofs  of  such  charge, 
on  both  sides  of  the  controversy,  that  Judge 
Buchanan  decided  that  he  was  in  contempt. 
No  appeal  was  taken  from  this  order  of  Judge 
Buchanan.  I  am  compelled  to  differ  from 
the  chief  justice  in  his  conclusions  on  this 
branch  of  the  case. 

It  now  remains  for  me  to  consider  the 
second  branch  of  the  case,  to  wit,  the  con- 
stitutional questions  presented.  But,  before 
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entering  upon  the  consideration  of  the  second 
question,  1  have  thought  that  a  few  words 
may  be  addressed  to  the  question  involved  in 
so  much  of  the  appeal  as  relates  to  the  dis- 
tinction between  "action"  and  "application.** 
The  general  assembly  has  used  the  latter  in 
the  section  under  consideration.  It  was  in 
the  power  of  the  general  assembly  to  direct 
and  prescribe  the  form  of  pleading.  This 
it  has  done.  When  we  remember  that  the 
object  of  the  act  is  to  suppress  a  nuisance, 
it  is  easily  seen  that  the  very  design  of  the 
law  might  be  defeated  if  delay  was  allowed. 
In  the  cases  cited  in  the  opinion  of  Mr.  Jus- 
tice Gary  it  will  be  noticed  that  the  adoptioD 
by  the  legislature  of  summary  proceedings 
is  allowed  in  suppressing  nuisances.  I  con- 
tent myself  with  such  citations  of  authorities. 
I  therefore  see  no  difficulty  in  such  sugges- 
tion. But,  be  that  as  it  may,  the  petitioner, 
by  answering  the  merits,  waived  any  such 
objection  even  if  it  was  sound.  I  am  en- 
tirely satisfied  with  reasoning  and  citations 
employed  by  Mr.  Justice  Gary,  in  his  opin- 
ion in  this  case,  in  disposing  of  all  the  ques- 
tions suggested  by  the  petitioner  as  to  the 
constitutionality  of  §  22  of  the  dispensarr 
act.  I  shall  content  myself,  therefore,  witn 
a  concurrence  therein.  It  follows  that  the 
petitioner  must  be  denied  the  relief  prayed 
for. 

Mclver,  Oh.  J.,  dissenting: 

This  was  an  application,  originally  ad- 
dressed to  the  chief  justice  of  this  court,  for 
the  purpose  of  obtaining  a  discharge  of  the 
petition  from  what  he  claimed  to  be  an  illegal 
confinement  of  his  person  in  the  state  peni- 
tentiary. In  the  notice  of  the  motion,  which 
was  duly  served  upon  the  solicitor  of  the 
second  circuit,  in  which  the  case  originated, 
it  is  stated  that  the  motion  would  "  be  made 
upon  the  injunction  papers  issued  by  his 
honor,  Judee  R.  C.  Watts,  of  date  June  20, 
1895,  and  the  rule  and  affidavit  issued  and 
made  therein,  together  with  tlie  order  dis- 
charging said  rule ;  also,  the  subsequent  rule 
issued  by  his  honor.  Judge  O.  W.  Buchaoan, 
and  the  affidavits  made  therein,  the  return 
thereof  [theretol,  and  the  affidavits  submitted 
by  defendant,  and  the  order  adjudging  him 
in  contempt, — all  of  which  are  on  S\e  in  the 
office  of  the  clerk  of  the  circuit  court  for  the 
aforesaid  county."  Accordingly,  when  the 
writ  of  habeas  corpus  was  granted,  an  order 
was  passed  requiring  the  clerk  of  the  circuit 
court  for  the  said  county  (Barnwell)  to  send 
up  a  certified  copy  of  all  the  proceedings  be- 
low which  finally  culminated  in  the  order 
of  Judge  Buchanan  committing  the  prisoner 
to  the  custody  of  the  superintendent  of  the 
state  penitentiary  for  a  contempt  in  disobey- 
ing the  restraining  order  of  Judge  Watts 
above  referred  to.  The  superintendent  of  the 
state  penitentiary  having  made  his  return  to 
the  writ  of  habeas  corpus,  which  need  not  be 
set  out  or  further  referred  to  here,  as  it  con- 
tains nothing  which  throws  any  light  upon 
the  question  to  be  considered,  and  the  clerk 
of  the  circuit  court  for  Barnwell  county 
having  sent  up  a  certified  copy  of  the  pro- 
ceedings below,  as  required  by  the  order 
above  referred  to,  an  order  was  passed  trans- 
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f erring  the  case  to  a  hearing  before  the  full 
•court,  as  the  questions  involved  were  of  a 
very  grave  and  important  character.  It  is 
conceded  that  these  proceedings  were  taken 
under  the  provisions  of  the  22d  section  of  an 
act  entitled  "An  Act  to  further  Declare  the 
Law  in  Reference  to.  and  further  Regulate 
the  Use,  Sale,  Consumption,  Transportation, 
and  Disposition  of  Alcoholic  Liquids  or 
Liquors  within  the  State  of  South  Carolina, 
and  to  Police  the  Same,"  approved  January 
3,  1895.  As  this  section  is  very  long,  ft 
will  not  be  inserted  here,  especially  as  Mr. 
Justice  Gary,  in  his  opinion,  has  very  prop- 
erly directed  that  the  section  shall  be  set  out 
in  full  in  the  report  of  this  case.  Inasmuch 
as  it  is  too  well  settled  to  require  the  cita- 
tion of  any  authority  that  a  writ  of  habeas 
corpus  cannot  be  used  as  a  substitute  for  a 
writ  of  error  or  for  an  appeal,  the  only  in- 
quiry is  whether  the  court  or  Judge  below 
had  any  jurisdiction  to  grant  the  order  com- 
mitting the  prisoner  to  the  custody  of  the  su- 
perintendent of  the  state  penitentiary,  for  a 
contempt  in  disobeying  the  restraining  order 
of  Jud^e  Watts  above  referred  to.  This  in- 
quiry involves  two  general  questions:  (1) 
Whether  the  proper  steps  were  taken  by 
which  his  honor,  Judge  Watts,  could  acquire 
jurisdiction  to  grant  the  restraining  order, 
under  the  provisions  of  the  22d  section  of 
the  act  above  referred  to,  which,  for  conven- 
ience, may  be  designated  as  the  "  Dispensary 
Act."  (2)  Whether  said  section  is  uncon- 
stitutional. For,  in  this  case,  no  question 
was  raised  (if  indeed,  it  could  be  success- 
fully raised)  as  to  the  power  of  Judge  Watts, 
who  is  the  judge  of  the  fourth,  and  not  of 
the  second,  judicial  circuit,  to  ^rant  such 
restraining  order,  inasmuch  as  it  is  conceded 
that  Judge  Watts,  by  lawful  authority,  was 
at  the  time  holding  a  court' within  the  second 
circuit. 

The  first  question  above  stated  renders  it 
necessary  that  a  careful  analysis  of  the  pro- 
visions of  the  22d  section  of  the  dispensary 
act  should  be  made.  Without  undertaking 
to  state  in  detail  all  the  provisions  of  that 
section,  some  of  which  are  not  pertinent  to 
the  present  inquiry,  it  will  be  sufficient  to 
say  that,  according  to  my  understanding  of 
that  section,  ita  scheme  is  that  certain  steps 
are  required  to  be  taken,  in  the  order  therein 
prescribed,  before  either  the  court  or  a  Judge 
thereof  can  acquire  Jurisdiction  to  issue  an 
order  restraining  any  person  "from  keeping, 
receiving,  bartering,  selling,  or  giving  away 
any  alconolic  liquors,"  to  wit:  (1)  That 
some  person  "may  go  before  any  trial  jus- 
tice .  .  .  and  swear  out  an  arrest  warrant 
.  .  charging  said  nuisance,"  and  the 
person  so  charged  shall  be  brought  before 
the  trial  Justice  to  be  dealt  with  according 
to  law.  (2)  The  trial  justice  shall  at  the 
same  time  issue  a  search  warrant,  requiring 
the  officer  to  whom  it  is  directed  t^  search 
the  premises  charged  to  be  a  nuisance,  and 
seize  all  alcoholic  liquors  found  thereon. 
(3)  That,  when  the  defendant  is  brought  be- 
fore the  trial  justice  "under  the  arrest  war- 
rant, "  the  case  shall  be  disposed  of  as  in  other 
cases  beyond  his  jurisdiction,  except  that, 
when  he  binds  over  the  party  for  trial  at  the 
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next  term  of  the  court  of  sessions,  the  trial 
Justice  "shall  make  out  every  paper  in  the 
case  in  duplicate"  and  file  one  with  the  clerk 
of  the  court  and  transmit  the  other  to  the 
solicitor  of  the  circuit.  (4)  The  solicitor  is 
then  required  to  apply,  at  once,  to  the  cir- 
cuit Judge  within  that  circuit  for  an  order 
restraining  the  defendant  from  keeping,  re- 
ceiving, bartering,  selling  or  giving  away 
any  alcoholic  liquors  until  the  further  order 
of  the  court.  Such  circuit  judge  is  em- 
powered and  required  to  ^rant  the  restrain- 
ing order  without  "requiring  a  bond  or  un- 
dertaking upon  the  hearing  or  receipt  by  him 
of  said  papers  from  the  court  of  the  said  trial 
Justice  by  the  hands  of  the  solicitor,  and  any 
violation  of  said  restraining  order  before  the 
trial  of  the  case  shall  be  deemed  a  contempt 
of  court,  and  punishment  of  such  by  said 
judge  or  court,  or  any  other  circuit  judge, 
as  for  the  violation  of  an  order  of  injunction. " 
(5)  The  act  next  provides  that,  upon  the  con- 
viction of  the  defendant  of  maintaining  said 
nuisance,  at  the  trial,  he  shall  suffer  the 
punishment  prescribed,  "and  the  restraining 
order  shall  be  made  perpetual."  (6)  The  act 
again  provides  that  a  person  violating  the 
restraining  order  may  be  punished  for  a  con- 
tempt, and  prescribes  the  punishment  that 
may  be  imposed.  The  act  then  proceeds  to 
declare  that,  in  such  contempt  proceedings, 
"the  court,  or,  in  vacation  the  judge  there- 
of, shall  have  power  to  try  summarily  and 
punish  the  party  or  parties  guilty  as  required 
bji  law, "  and,  after  making  some  provisions 
as  to  the  mode  of  pleading  and  adducing  evi- 
dence and  securing  the 'attendance  of  wit- 
nesses, declared  that  "the  practice  in  such 
contempt  proceeding  shall  conform  as  nearly 
as  may  to  the  practice  in  the  court  of  com- 
mon pleas." 

From  this  brief  review  of  the  provisions 
of  the  22d  section  of  the  dispensary  act,  it  is 
very  obvious  that  the  unusually  stringent 
remedy  therein  provided  cannot  be  success- 
fully resorted  to  unless  the  several  conditions 
prescribed  are  strictly  complied  with.  Even 
in  cases  involving  mere  property  rights,  the 
rule  is  well  settled  that  a  person  is  not  en- 
titled to  the  stringent  remedy  of  attachment 
and  seizure  of  his  alleged  debtor's  property 
without  strictly  complying  with  the  condi- 
tions prescribed  upon  which  such  remedy  may 
be  resorted  to.  As  was  said  in  Augusta  Sav. 
Bank  v.  Sielling,  81  S.  C. ,  at  page  369 :  "  As 
the  remedy  by  attachment  is  a  summary  and 
somewhat  harsh  proceeding,  whereby  a  person 
may  be  deprived  of  the  possession  or  control 
of  his  property  before  the  claim  upon  which 
it  was  based  has  been  adjudicated,  the  rule 
is  well  settled  that  one  who  seeks  to  avail 
himself  of  such  a  remedy  must  be  careful  to 
comply  strictly  with  the  conditions  upon 
which  it  is  allowed. "  To  the  same  effect  see 
Wagener  v.  Booker,  31  S.  C.  875,  and  Bookefr 
V.  Smith,  38  S.  C.  228.  Now,  if  this  be  the 
settled  rule  in  reference  to  cases  involving 
merely  rights  of  property,  with  how  much 
greater  force  should  it  apply  to  cases  in- 
volving the  liberty  of  the  citizen. 

Guioed  by  this  well-settled  rule,  let  us 
examine  the  various  steps  taken  in  this  case, 
as  disclosed  by  the  certified  copy  of  the  record 
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which  has  been  sent  up  by  the  clerk  of  the 
circuit  court,  now  before  us.  Without  going 
into  unnecessary  details,  that  record  discloses 
the  following  facts:  (1)  A  search  warrant 
was  issued  by  a  trial  justice  on  the  25th  of 
April,  1895,  reciting  that,  upon  information 
of  J.  B.  Koss  that  **  contraband  intoxicating 
liquors  are  now  unlawfully  in  the  possession, 
storage,  and  keeping  of,  and  on  the  premises 
occupied  by,  Martin  Keeler,"  in  the  town  of 
Blackville,  and  directing  the  officer  to  whom 
such  warrant  was  directed  to  search  for  and 
seize  such  contraband  liquors.  There  is  no 
return  indorsed  upon  this  warrant,  and  noth- 
ing to  show  whether  any,  and,  if  so,  what, 
action  was  taken  under  it.  (2)  Next  we  find 
an  affidavit  of  J.  B.  Ross,  bearing  dat«  the 
26th  of  April,  1895,  stating  that  Martin 
Keeler,  on  the  25th  of  April,  1895,  and  at 
other  times,  "^did  violate  the  laws  and  stat- 
utes of  the  state  by  selling,  without  permis- 
sion or  license,  whiskey  and  other  intoxicat- 
ing liquors,"  to  which  is  appended  an  order, 
signed  by  the  trial  justice,  dated  April  26, 
1895,  to  •*  arrest  and  bring  before  me  Martin 
Keeler,  charged  with  violating  the  dispensary 
law."  (3)  A  recognizance  of  Martin  Keeler 
to  appear  before  the  court  of  general  sessions 
on  the  2d  Monday  in  November,  1895,  **to 
answer  to  a  bill  of  indictment  to  be  preferred 
against  the  said  Martin  Keeler,"— for  what 
offense  i  s  not  stated .  Th  is  recogni  zance  bears 
date  April  27,  1895.  (4)  A  search  warrant, 
issued  by  a  trial  justice  on  the  1st  of  June, 
1895,  requiring  the  officer  to  whom  it  was  di- 
rected to  search  the  premises  of  Martin  Keeler 
and  seize  any  contraband  liquors  found  there- 
on. This  warrant  is  based  upon  the  affidavit 
of  J.  B.  Ross,  bearing  date  June  1,  1895, 
that  he  is  informed  by  his  own  observations, 
and  verily  believes,  from  such  information 
and  his  own  observation,  **that  in  the  house 
of  Martin  Keeler  there  is  now  deposited,, 
stored,  and  kept  contraband  liquors,  in  vio- 
lation of  law,  to  wit,  whiskey  and  other  in- 
toxicating [liquors],  and  that  said  intoxicat- 
ing and  contraband  liquors  are  there  kept, 
stored,  and  deposited  by  Martin  Keeler,  his 
aiders  and  abetters,  without  a  permit,  in 
violation  of  the  laws  of  the  state."  Upon 
this  search  warrant  there  is  no  return,  and 
nothing  to  show  whether  any  action,  and,  if 
so,  what,  was  taken  under  it.  (5)  Next 
comes  the  application  of  the  solicitor,  with- 
out date,  for  the  restraining  order,  which 
was  made  out  on  a  printed  blank,  and  which, 
after  the  blanks  were  filled,  as  appears  in 
the  record,  reads  as  follows:  "South  Caro- 
lina, Barnwell  county.  And  now  comes  G. 
Duncan  Bellinger,  solicitor  for  the  second 
circuit,  in  which  has  been  obtained  an  arrest 
and  search  warrant  against  Martin  Keeler, 
issued  by  trial  justice  A.  P.  Woodward,  of 
the  county  and  state  above  named,  and  upon 
the  return  of  which  search  warrant  certain 
contraband  and  intoxicating  liquors  were 
found,  being  so  kept  without  a  permit,  as 
by  a  reference  to  the  trial  justice's  papers, 
hereto  attached,  will  more  fully  appear,  and 
shows  to  this  honorable  court  thai,  the  cir- 
cumstances and  conditions  contemplated  by 
the  dispensary  act  having  arisen  in  the  en- 
forcement of  the  provisions  of  the  same,  and 
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the  papers  hereto  attached  charging  as  a  nui- 
sance the  place  therein  mentioned,  it  becomes 
my  duty  to  pray  the  issuance  of  an  order  re- 
straining the  said  Martin  Keeler,  his  agents, 
servants,  and  employees  from   keeping,  re- 
ceiving, bartering,  selling  or  giving  away 
any  alcoholic  liquors  until  the  further  order 
of  the  court."    Appended  to  this  application 
is  the  order  of  Judge  Watts,  bearing  date 
June  26.  1895,  restraining   the  said   Martin 
Keeler  from  keeping,  receiving,  barterini:, 
selling,  or  giving  away  any  alcoholic  liquors 
until  the  further  order  of  the  court,      (6)   An 
order  of  Judge  Watts,  bearing  date  the  19th 
of   August,   1895,  requiring   Martin    Keeler 
to  show  cause  before  him,  on  the  21st  of  Au- 
gust, 1895,  whjr  he  should  not  be  attached 
for  a  contempt  in  disobeying  the  restraining 
order  of  June  20,  1895,      This  rule  to  show 
cause  was  based  upon  an  afiidavit,  dated  the 
16th  of  August,  1895.  stating  that  said  Keeler 
sold  liquors  on  the  3d  of  August,  1S95,  and 
on  divers  other  days  before  and  after  that 
date,  and  subsequent  to  the  date  of  the  re- 
straining order.      Upon  the  return   to  this 
rule,  and  after  hearing  the   affidavits  sub- 
mitted, his  honor.  Judge  Watts,  granted  an 
order  (without  date)  discharging  said  rule. 
(7)   On  the  9th  of  November.  1895,  the  trial 
justice  issued  a  warrant  reciting,  •*  whereas, 
complaint  has  been  made  unto  me  by  11.  J. 
Croft  that  Martin  Keeler  has  unlawfully  vio- 
lated the  dispensary  act  in  keeping,  selling.or 
storing  contraband  intoxicating  iiquors,  and 
without  any  permit,  certificate,  or  state  li- 
cense, these  are  therefore  to  command  you  to 
apprehend  the  said  Martin  Keeler,  and'briog 
him  before  me  to  be  dealt  with  according  to 
the  law."     Upon  this  warrant  the  following 
indorsement  appears:     "The  defendant  was 
arrested  and  brought  up  for  a  preliminary 
hearing.     The  evidence  l>eing  deemed  suffi 
cient,  he  was  bound  over  to  appear  for  trial 
at  the  court  of  general  sessions  on  the  2d 
Monday  in  November,  1895,"— signed  by  the 
trial  justice.      Accordingly,  we  find  in  the 
record  the  recognizance  of  the  said  Martin 
Keeler  to  appear  and  answer  to  a  bill  of  iu- 
dictment  "for  a  violation  of  dispensary  act." 
bearing  date  the  9th  of  November,  1895.     (8) 
Next  we  find  an  order  of  his  honor.  Judge 
Buchanan,  bearing  date  November  12,  1895, 
requiring  Martin  Keeler  to  show  cause  be- 
fore him  on   the  16th  of   November,   1895, 
"why  he  should  not  be  adjudged  guilty  of 
contempt  for  violating  the  restraining  order 
made  herein  by  Hon.  K.  C.  Watts,  presiding; 
judge  in  the  Second  circuit,  on  the  20th  day 
of  June,  1895. "    This  rule  to  show  cause  was 
based  upon  affidavits  stating  that  said  Keeler 
had  sold  whiskey  to  a  negro  on  the  night  of 
the  8th  of  November,  1895.     (9)   Upon  hear- 
ing the  returns  to  said  rule,   with  the  affi- 
davits submitted,  Judge  Buchanan,  on   the 
25th  of  November,  1895,  granted  an  order  ad- 
judging the  said  Martin  Keeler  guilty  of 
contempt  in  disobeying  the  restraining  order 
of  Judge  Watts,  hereinbefore  referred  to,  and 
sentenced  him  to  pay  a  fine  of  $200,  and  to 
be    confined    to   the   state    penitentiary  for 
ninety  days. 

From   this    statement   of   the    proceeding 
which   culminated    in    the  order  of  Judge 
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BuchanaD,  adjudging  the  petitioner  in  con- 
tempt in  disobeying  tlie  restraining  order  of 
Judge  Watts,  and  imprisoning  him  in  the 
state  penitentiary  as  a  punishment  for  such 
<;ontempt,  it  seems  to  me  clear  that  such  pro- 
ceedings are  fundamentally  defective  in  at 
least  two  respects,  and,  hence,  neither  the 
court  nor  any  judge  thereof  ever  acquired 
jurisdiction  either  to  ^rant  the  restraining 
order  or  the  order  punishing  the  petitioner 
for  a  contempt  in  disobeying  such  restraining 
order.  In  the  first  place,  the  very  first  step 
required  by  the  statute  to  be  taken  in  order 
to  initiate  proceedings  for  contempt  does  not 
appear  to  have  b^en  taken.  The  first  provi- 
sion in  the  section  is  that  some  person  shall 
obtain  from  a  trial  justice  a  warrant  charg- 
ing the  person  accused  with  committing  the 
nuisance  created  by  that  sectiou,  ana  the 
record  will  be  searched  In  vain  for  any  evi- 
<ience  that  any  such  warrant  was  ever  ob- 
tained or  applied  for.  As  we  have  seen  from 
the  abstract  of  the  record  above  set  forth,  the 
first  step  which  was  taken  ^yas  procuring  a 
search  warrant,  — not  an  **  arrest  warrant, "  as 
it  is  termed  in  the  statute. —which  was  ob- 
tained on  the  25th  of  April,  1895.  And  the 
warrant  for  the  arrest  of  the  petitioner,  issued 
on  the  next  day,— the  26th  of  April,  1895,— 
80  far  from  charging  the  petitioner  with  keep- 
ing or  maintaining  the  nuisances  denounced 
by  the  statute,  simply  charged  the  petitioner 
in  the  most  general  terms,  with  "violating 
the  dispensary  law,"  without  stating,  or  even 
Intimating,  what  provision  of  the  dispensary 
law  he  had  violated.  And  it  is  very  obvious 
that  the  dispensary  act  creates  several  dis- 
tinct and  different  offenses,  with  distinct  and 
■different  penalties  attached.  And,  if  we  turn 
to  the  affidavit  upon  which  this  warrant  was 
based,  we  find  that  it  is  there  stated  that  the 
petitioner  "^did  violate  the  laws  and  statutes 
of  the  state  by  selling,  without  permit  or 
license,  whiskey  and  other  intoxicating  li- 
quors." It  is  clear,  therefore,  that  this  war- 
rant did  not  charge  the  offense  of  keeping  and 
maintaining  a  nuisance,  denounced  by  the 
22d  section  of  the  dispensary  act ;  but,  on  the 
-contrary,  did  charge  an  offense  denounced  by 
another  section  of  that  act.  So,  also,  the 
warrant  issued  on  the  1st  of  June,  1895,  was 
a  search  warrant,  and  not  an  "arrest  warrant;" 
and  neither  that  warrant,  nor  the  afiSdavit 
upon  which  it  was  based,  contains  any  charge 
or  nuisance.  While  it  is  true  that  the  recitals 
contained  in  the  application  of  the  solicitor 
for  the  restraining  order  do  seem  to  imply 
that  the  petitioner  was  charged  with  keeping 
and  maintaining  a  nuisance,  and  the  returns 
on  the  search  warrant  showed  that  "certain 
contraband  and  intoxicating  liquors"  were 
found  on  the  premises  of  the  petitioner,  yet 
these  recitals  are  based,  expresslv,  upon  the 
several  papers  issued  by  the  trial  justice ; 
and,  as  we  have  seen,  these  papers  utterly 
fail  to  sustain  such  recitals,  and  do  not  show 
that  there  ever  was  any  return  made  upon 
either  of  the  search  warrants,  nor  do  they  show 
that  any  intoxicating  liquors  were  found 
upon  the  premises  of  the  petitioner,  and  do 
not  show  that  any  action  whatever  was  taken 
under  either  of  the  search  warrants.  So  that 
it  is  plain  that  the  record  before  us  fails  to 
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show  that  the  necessary  steps  prescribed  by 
the  statute  were  ever  taken  in  order  to  confer 
jurisdiction  to  issue  the  restraining  order; 
and,  if  so,  then  it  necessarily  follows  that  the 
proceedings  for  contempt  of  an  order  issued 
without  jurisdiction  are  also  void  for  want 
of  jurisdiction.  If  it  should  be  said  that  the 
admission,  signed  by  the  attorney  for  peti- 
tioner and  the  assistant  attorney  general, 
"that  all  the  proceedings  taken  by  Solicitor 
Bellinger  before  Judge  Buchanan  were  regu- 
lar, so  far  as  petition,  affidavits,  etc.,  are 
concerned,"  concluded  the  question  of  juris- 
diction, the  answer  would  be  that  consent 
cannot  confer  jurisdiction ;  and,  if  the  con- 
sent of  the  parties  themselves  cannot  confer 
jurisdiction,  surely  no  admissions  of  their 
attorneys  have  that  effect,  when,  as  we  have 
seen,  the  record  before  the  court  shows  a  lack 
of  jurisdiction.  Besides,  there  is  no  admis- 
sion that  the  proceedings  before  Judge  Watts 
to  obtain  the  restraining  order  "were  regu- 
lar," and  this  constitutes  the  fundamental 
jurisdictional  objection.  It  is  scarcely  neces- 
sary to  notice  the  warrant  issued  by  the 
trial  justice  on  the  9th  of  November,  1895, 
for  neither  that  warrant  nor  the  affidavit  upon 
which  it  is  based  purports  to  charge  the  peti- 
tioner with  keeping  or  maintaining  a  nui- 
sance as  forbidden  by  the  22d  section  of  the 
dispensary  act;  and,  on  the  contrary,  the 
offense  then  charged  was  under  another  sec- 
tion of  the  dispensary  act.  Besides,  Judge 
Buchanan  did  not,. and  could  not,  base  ms 
order,  for  a  rule  to  show  cause,  and  his  final 
order  adjudging  the  petitioner  to  be  guilty 
of  contempt,  upon  that  prosecution,  for  the 
obvious  reason  that  it  was  not  followed  up 
by  any  application  for  a  restraining  order. 
On  the  contrary,  his  action  was  based  entirely 
upon  the  original  prosecution,  followed  up 
by  the  restraining  order  of  Judge  Watts, 
granted  on  the  20th  of  June,  1895.  I  may 
add  here  that  there  is  nothing  in  the  position, 
taken  by  counsel  for  petitioner,  that  Judge 
Watts  had  previously  discharged  a  rule  to 
show  cause  why  the  petitioner  should  not  be 
adjudged  guilty  of  a  contempt  in  disobey- 
intr  the  restraining  order  of  20th  of  June, 
1895,  and,'  therefore,  that  the  matter  was  res 
judicata;  for  the  papers  show  that  the  pro- 
ceedings for  contempt  before  Judge  Watts 
were  based  upon  the  charge  of  selling  liquor 
on  or  about  the  3d  of  August,  1895,  while  the 
similar  proceeding  before  Judge  Buchanan 
was  based  upon  a  charge  of  selling  liquor  on 
the  8th  of  November,  1895.  some  time  after- 
wards. And,  while  it  might  have  been  en- 
tirely true  that  the  evidence  was  not  suffi- 
cient to  sustain  the  charge  of  selling  liquor 
on  the  3d  of  August,  1895,  as,  no  doubt,  was 
the  fact,  yet  that  did  not  even  tend  to  show 
that  the  charge  of  selling  liquor  on  the  8th 
of  November,  1895,  was  not  sustained  by  the 
evidence. 

In  the  second  place,  it  does  not  appear, 
from  the  record  before  us,  that  any  action 
was  ever  Instituted  against  the  petitioner 
under  which  an  application  was  made  for  a 
restraining  order,  or  for  an  injunction,  as  it 
is  indifferently  spoken  of  in  the  act.  While 
it  is  true  that  there  is  no  provision  in  the 
22d  section  of  the  dispensary  act  requiring 
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that  the  application  for  a  restraiDine  order 
must  be  made  by  an  action  instituted  for  that 
purpose,  yet  it  is  equally  true  that  there  is 
no  provision  in  that  section,  or  any  other  sec- 
tion, of  the  dispensary  act,  providing  for  any 
other  mode  by  which  an  application  for  an 
injunction  or  a  restraining  order  may  be 
made ;  and  hence,  in  the  absence  of  any  such 
provision,  it  follows,  necessarily,  that  the 
only  mode  provided  by  the  jjeneral  law  for 
obtaining  an  injunction,  to  wit,  by  an  action, 
must  be  pursued.  The  provision  in  the  sec- 
tion that  the  solicitor  shall,  upon  the  papers 
furnished  him  by  the  trial  justice,  apply  to 
the  circuit  judge  for  a  restraining  order,  "cer- 
tainly does  not  prescribe  any  mode  of  proceed- 
ing by  which  such  an  application  shall  be 
made.  It  simply  provides  the  basis  or  evi- 
dence upon  which  the  application  may  be 
made.  Besides  all  this  it  seems  to  me,  from 
an  attentive  and  careful  examination  of  the 

f provisions  of  ^  22  of  the  dispensary  act,  that 
t  is  more  than  doubtful,  to  sav  the  least  of 
it,  whether  the  legislature  ever  Intended  that 
a  citizen  should  be  deprived  of  his  liberty 
and  subjected  to  the  degrading  punishment 
of  confinement  in  the  penitentiary  for  disobey- 
ing an  order  forbidding  him  to  keep  or  main- 
tain an  alleged  nuisance,  before  it  had  been 
ascertained  oy  the  verdict  of  a  jury  that  he 
had  ever  kept  or  maintained  a  nuisance. 
Otherwise,  whence  the  necessity  of  requir- 
ing, as  the  very  first  step  in  the  proceedings, 
that  a  warrant  shall  be  issued  charging  the 
accused  with  keeping  and  maintaining  a  nui- 
sance, under  which  he  shall  be  arrested  and 
bound  over  to  answer,  in  the  court  of  ses- 
sions, to  a  bill  of  indictment  for  such  offense, 
where,  of  course  he  would  be  entitled  to  a 
trial  by  jury.  On  the  contrary,  it  seems  to 
me  that  the  more  reasonable  construction  of 


the  section  is  that  the  intention  of  the  legis- 
lature was  that  the  person  charged  with  keep- 
ing and  maintaining  the  nuisance  created  by 
the  section  in  question  should  be  indicted 
and  tried  in  the  regular  way  ;  and,  for  the 
purpose  of  preventing  the  continuance  of  the 
alleged  nuisance,  pending  the  prosecution, 
an  order  may  be  granted  enjoining  and  re- 
straining the  accused  from  continuing  sucb 
nuisance,  for  disobedience  of  which,  as  in 
any  other  case  of  injunction,  he  may  be 
punished  for  a  contempt,  after  the  fact  of 
nuisance  has  been  judicially  ascertained  by 
the  verdict  of  the  |ury.  Suppose  it  should 
be  ascertained,  judicially,  upon  the  trial  of 
an  indictment  for  nuisance,  that  the  accused 
had  never  been  guilty  of  keeping  or  main- 
taining a  nuisance ;  then  if,  in  the  meantime, 
he  shall  be  punished  for  a  contempt  in  dis- 
I  obeying  an  order  restraining  him  from  keep- 
i  ing  and  maintaining  a  nuisance,  under  sum- 
j  mary  proceedings  for  contempt,  he  will  have 
I  been  punished  by  confinement  in  the  peniten- 
;  tiarv  for  doing  an  act  which  it  has  been 
j  judicially  ascertained,  by  the  verdict  of  the 
jury,  he  never  did  do.  Surely,  the  legis- 
lature never  intended  any  such  result,  and  I 
would  be  very  unwilling  to  attribute  to  tbcro 
any  such  intention  unless  it  was  plainly  ex- 
pressed in  much  more  explicit  terms  than 
those  found  in  §  22  of  the  dispensary  act. 
Under  this  view,  the  second  general  question, 
as  to  the  constitutionality  of  the  22d  sec- 
tion of  the  dispensary  act,  does  not  necessarily 
arise,  and,  therefore,  under  well -settled  prin- 
ciples, should  not  be  considered.  I  am  there- 
fore of  the  opinion  that  the  petitioner.  Martin 
Keeler,  has  been  deprived  of  his  liberty  with- 
out due  warrant  of  law,  and  is  therefore  en- 
titled to  a  discharge. 
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EMPLOYERS'  LIABILITY  ASSURANCE 
CORPORATION,   Limited,  Ji€»pt 

(148  N.  Y.  696.) 

1*  The  words  "Inhaling  gas,**  in  a  provl- 
sion  d€?8criblog^  causes  of  death  against  which  a 
policy  does  not  Insure,  apply  only  lo  cases  where 
iras  is  inhaled  intentionally,  voluntarily,  and  con- 
sciously. 

8*  A  provision  that  death  "from  any- 
thing accidently  taken,  administered,  or 
inhaled^^  is  not  insured  against  applies  only 
where  something  has  been  voluntarily  and  in- 
tentionally although  mistakenly  taken,  adminis- 
tered, or  inhaled. 

8.  A  provision  that  death  "from  acci- 
dents that  shall  bear  no  external  and 
visible  marks**  is  not  insured  against 
by  a  life  insurance  policy  means  that  there  must 
be  external  and  visible  evidence  that  death  was 


accidental,  and  does  not  exclude  liability  for 
death  caused  by  accidentally  and  involuntarily 
breathing  illuminating  gas  while  asleep. 

(March  8, 1896.) 

APPEAL  byplaintiff  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court, 
Fifth  Department.reversing  a  judgment  of  the 
Monroe  County  Circuit  in  her  favor  in  at> 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  mutual  benefit  certificate. 
He  versed. 

Statement  by  Martin,  J. : 

The  facts  in  this  case  were  agreed  upon  by 
the  parties,  and  were  as  follows:  "That  on  ihV 
12lh  day  of  October,  1891,  during  the  continu- 
ance of  the  said  policy  of  insurance,  Samuel  V. 
W.  Menneiley,  the  person  mentioned  in  the 
complaint  as  the  person  insured  in  and  by  said 
policv  of  insurance,  died.  That  at  the  time  of 
his  dfeath  he  was  stopping  as  a  guest  at  the 


Note.— As  to  what  constitutes  an  accident  within 
the  meaning  of  an  insurance  policy,  see  note  to 
Fidelity  &  C.  Co.  v.  Johnson  (Miss.)  30  L.  R.  A.  206. 

For  provisions  against  liability  on  an  insurance 
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policy  for  death  by  inhaling  gas,  see  alM>  Paul  v. 
Travelers*  Ins.  Co.  (N.Y.)  3L.  R.  A.4A  and  Pickett 
v.  Pacific  Mut.  L.  Ins.  Co.  (Pa.)  13  L.  R.  A.  «1,  with 
note. 
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Millard  Hotel,  in  Omaha,  Neb.  That  he  went 
to  his  room  in  said  hotel  on  the  night  of  the 
said  12th  day  of  October,  1891,  and  at  some 
time  after  he  went  to  his  room  the  illuminating 
gas  therein  accidentally  escaped  into  his  room. 
That  early  in  the  mornins:  of  the  18th  day  of 
October,  1891,  the  said  Menneiley  was  found 
dead  in  his  bed,  his  room  being  tightly  closed  on 
the  inside,and  filled  with  such  illuminating  gas. 
That  the  death  of  said  Menneiley  was  occa- 
sioned by  accidental  means,  and  arose  from 
and  was  caused  by  his  involuntarily  and  acci- 
dentally breathing  into  his  lungs  the  said  illum- 
inating gas,  which  had  so  accidentally  escaped 
into  such  room,  the  escape  of  such  gas  being 
immediately  discoverable  upon  entering  said 
room,  in  consequence  of  which  inspiration  of 
said  gas  he  died  the  same  night  of  asphyxia. 
That  the  accident  from  which  said  Menneiley 
died  caused  no  external  and  visible  marks,  and 
the  body  of  said  Menneiley  bore  no  external 
and  visible  marks  of  the  accident  on  account  of 
which  he  died,  unless  the  facts  that  illuminating 
gas  emanated  from  his  body  when  artificial 
respiration  was  produced,  to  the  perception  of 
the  person  producing  such  artificial  respiration; 
that  the  room,  on  entering  the  same,  was  easily 
perceived  to  be  full  of  illuminating  gas,  and 
that  the  gas  was  then  escaping  therein;  and 
that  inspection  of  the  body  showed  life  to  be 
extinct, — be  held  or  found  to  constitute  such 
external  and  visible  marks,  within  the  mean- 
ing of  the  term  'external  and  visible  marks,' 
contained  in  the  policy.  The  defendant  does  not 
admit  that  such  facts  constitute  'external  and 
visible  marks,*  within  the  meaning  of  the  term 
'external  and  visible  marks,'  contained  in  the 
policy.  The  plaintiff  claims  that  they  do. 
That  the  plaintiff  herein  gave  immediate  no- 
tice of  said  accident,  with  lull  particulars 
thereof,  in  writing,  to  the  United  States  man- 
agers of  the  defendant,  at  Boston,  and,  prior 
to  the  commencement  of  this  action,  furnished 
them  with  full  proof  and  evidence  thereof. 
That  on  the  27th  day  of  January,  1892,  plain- 
tiff duly  demanded  of  the  defendant  payment 
of  said  policy,  but  that  the  defendant  ref^ised 
to  pay  the  plaintiff  any  amount  on  said  policy, 
claiming  that  said  policy  did  not  insure  against 
such  a  risk  as  that  which  caused  the  death  of 
the  insured.  This  action  was  commenced  Feb- 
ruary 11,  1892." 

Mr.  William  Nathaniel  Cogswell,  for 

appellant: 

The  clause  exempting  the  company  from 
liability  in  case  the  accident  arose  from  inhal- 
ing gas  does  not  apply  to  such  a  case  as  this. 

Paul  V.  Travelers'  Ins.  Co.  112  N.  Y.  472.  3 
L.  R.  A.  443. 

The  clause  exempting  the  company  from 
liability  "against  death  or  disablement  arising 
from  anything  accidentally  taken,  admin- 
istered, or  inhaled"  does  not  apply  to  such  a 
case  as  this. 

Ripley  v.  Railway  Pass.  Assur.  Co.  2  Bige- 
low.  Life  &  Ace.  Ins.  Rep.  ^  738;  Providettce 
L.  Ins.  dt  I.  Co.  V.  Martin,  32  Md.  310:  Rirry 
V.  United  States  Mxit.  Ace.  Asso.  28  Fed.  Rep. 
712;  Bacon  v.  United  States  Mvt.  Ace.  Asso.  123 
N.  Y.  304,  9  L.  R.  A.  617;  Pickett  v.  Pacific 
Mut.  L.  /tw.  Co.  144  Pa.  79,  13  L.  R.  A.  661. 

The  clause  in  the  policy  as  to  "external  and 
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visible  marks"  docs  not  discharge  the  defend- 
ant from  liability. 

United  States  Mut.  Ace.  Asso.  v.  Barry,  131 
U.  S.  100.  33  L.  ed.  60. 

Mr.  W.  A.  Southerland,  with  Messrs. 
Butler,  Stillman,  A  Hubbard,  for  re- 
spondent : 

The  defendant  had  the  right,  and  certainly 
attempted  to  stipulate  against  liability  in  case 
of  death  caused  by  gas. 

The  defendant's  policy  has  successfully  at- 
tempted to  stipulate  against  liability  in  cases^ 
lifee  the  one  at  bar. 

The  expressions  "inhaling  gas"  and  "any- 
thing accidently  taken,  administered,  or  in- 
haled" are  not  tautolo^ous,  and  do  not  refer 
to  one  and  the  same  thing. 

In  Paul  V.  Travelers'  Ins.  Co.  112  N.  Y.  472, 
3  L.  R.  A.  443,  this  court  said  that  the 
words  "inhaling  gas"  cannot  refer  to  an  in- 
voluntary and  unconscious  act.  But  in  the 
case  at  bar  the  company  expressly  stipulated 
against  something  besides  "a  voluntary  and 
intelligent  act  by  the  insured"  and  it  did  pro- 
vide against  "an  involuntary  and  unconscious 
act." 

Richardson  v.  Travelers'  Ins.  Co.  46  Fed. 
Rep.  843. 

The  death  of  Menneiley  was  not  caused  by 
any  accident  that  bore  "external  and  visible 
marks." 

If  a  dead  body  in  and  of  itself  constitutes 
the  "external  and  visible  marks"  caused  by 
an  accident,  then  the  words  used  in  the  policy 
are  meaningless,  and  the  defendant  has  first 
contracted  that  an  accident  to  render  it  liable 
must  produce  visible  and  external  marks,  and 
in  the  same  words  it  has  stipulated  that  there 
can  be  no  death  without  such  external  and 
visible  marks. 

Martin,  J.,  delivered  the  opinion  of  the- 
court: 

This  action  is  upon  a  policy  or  contract  of 
insurance  issued  by  the  defendant  to  Samuel 
D.  W.  Menneiley,*  by  which,  in  case  of  his 
death  from  any  accident  within  the  provisions 
of  the  policy,  the  defendant  agreed,  within 
three  months  thereafter,  to  pay  to  the  plaintiff 
the  sum  of  $5,000.  The  conaitions  contained 
in  the  policy,  so  far  as  applicable  to  the  ques- 
tions involved  in  this  case,  are  as  follows: 
"This  policy  does  not  insure  against  death  or 
disablement  .  .  .  from  accidents  that 
shall  bear  no  external  and  visible  marks 
.  .  .  nor  against  death  or  disablement 
arising  from  anything  accidentally  taken,  ad- 
ministered, or  inhaled,  contact  of  poisonous 
substances,  inhaling  gas,  or  any  surgical  opera- 
tion or  exhaustion  consequent  thereon."  The 
general  term  held  that  the  clause  in  the  policy 
which  provides  that  it  does  not  insure  against 
death  or  disablement  arising  from  anything 
accidentally  taken,  administered,  or  inhaled, 
described  an  act  that  was  not  voluntary  and 
intelligent,  but  accidental,  and  that  the  ad- 
mitted facts  bring  this  case  within  that  ex- 
ception. That  court  also  held  that  the  facts 
did  not  establish  a  rase  within  the  exception 
as  to  inhalinc  gas;  citing  the  decision  of  Pavl 
V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3  L.  R. 
A.  443.  Thus  the  sole  ground  upon  which 
judgment  was  directed  for  the  defendant  was 
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that  it  was  not  liable  because  the  cause  of  the 
death  of  the  insured  was  within  the  exception 
in  the  policy  as  to  death  arising  from  anything 
accidentally  taken,  administered,  or  inhaled. 
Moreover,  the  respondent  admits  that  in  this 
slate,  under  the  authority  of  the  Paul  Case,  the 
words  * 'inhaling  gas."  contained  in  the  policy, 
when  read  in  the  light  of  the  context,  apply 
only  to  cases  where  gas  is  inhaled  intentionally, 
voluntarily,  and  consciously,  and  that  under 
the  decision  in  that  case  the  judgment  of  the 
general  term  cannot  be  upheld  on  the  theory 
that  that  provision  exempted  the  defendant 
from  liability  under  its  policy.  In  the  Paul 
Com,  Judge  Gray,  in  delivering  the  opinion 
of  the  court,  said:  '*But,  in  expressing  its  in- 
tention not  to  be  liable  for  death  from  in- 
haling of  gas,'  the  company  can  only  be  under- 
stood to  mean  a  voluntary  and  Intelligent  act 
by  the  insured,  and  not  an  involuntary  and 
unconscious  act.  Read  in  that  sense,  and  in 
the  light  of  the  context,  these  words  must  be 
interpreted  as  having  reference  to  medical  or, 
surgical  treatment,  in  which,  ex  ti  termini^ 
would  be  included  the  dentist's  work,  or  to  a 
suicidal  purpose.  Of  course,  the  deceased 
must  have  in  a  certain  sense,  inhaled  gas;  but  in 
view  of  the  finding  that  the  death  was  caused 
by  accidental  means,  the  proper  meaning  of 
words  compels,  as  does  the  logic  of  the  thing, 
the  conclusion  that  there  was  not  that  volun- 
tary or  conscious  act,  necessarily  involved  in 
the  process  of  inhaling."  In  that  case  it  was 
distinctly  held  that  the  defendant  was  not  ex- 
empt from  liability  under  such  a  provision 
where  the  death  of  the  insured  was  caused  by 
The  accidental  inhaling  of  illuminating  gas. 
The  facts  in  that  case  were  so  nearly  like  those 
in  the  case  at  bar  that  no  distinction  between 
I  hem  exists.  The  Paul  Case  was  referred  to  in 
Bacon  v.  United  States  Mat.  Ace.  Asm.  123  N. 
Y.  304,  808,  9  L.  R.  A.  617.  and  its  doctrine 
expresslv  recognized  as  correct.  It  was  also 
followed  in  Pickett  v.  Pacific  Mut.  L.  Im.  Co, 
144  Pa.  79.  91.  13  L.  R.  A.  661.  It  follows 
that  the  judgment  appealed  from  cannot  be 
sustained  upon  the  ground  that  the  clause  in 
the  policy  excepting  death  from  inhaling  gas 
from  its  provisions  exempts  the  defendant 
from  liability  in  this  case. 

The  respondent,  however,  urges  that  upon 
the  admitted  facts  the  general  term  properly 
held  that  the  provision  with  reference  to  ''any- 
thing accidentally  taken,  administered,  or  in- 
haled." exempted  the  company  from  any 
liability  whatever  under  its  policy.  We  think 
otherwise.  That  provision  in  the  policy  clearly 
implies  voluntary  action  on  the  part  of  the 
insured,  or  some  other  person.  The  insured 
must  take  or  inhale,  or  another  mu6t  admin- 
ister. The  manifest  purpose  of  the  provision 
is  to  exempt  the  insurer  from  liability  where 
the  insured  has  voluntarily  and  consciously, 
but  accidentally,  taken  or  inhaled,  or  some- 
thing has  been  voluntarily  administered  which 
was  injurious  or  destructive  of  life.  We  think 
that  the  particular  accidents  intended  to  be  ex- 
cepted by  that  provision  are  the  accidental 
taking  or  inhaling  into  the  system  of  some  in- 
jurious or  destructive  agency  under  the  mis- 
taken belief  that  it  was  beneficial,  or,  at  least, 
harmless.  That  is  made  more  apparent  by 
that  portion  of  the  provision  which  relates  to 
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something  "administered,"  as  it  cannot  be 
reasonably  construed  as  referring  to  a  thing 
involuntarily  and  unconsciously  administered. 
Indeed,  it  is  quite  difficult  to  understand  how 
a  thing  could  be  involuntarily  and  uncon- 
sciously administered.  Coupled  together  as 
these  provisions  are,  the  same  rule  of  con- 
struction must  be  applied  to  that  portion  which 
relates  to  something  accidentally  Inhaled  as 
applies  to  the  portion  which  relates  to  a  sub- 
stance accidentally  taken  or  accidentally  ad- 
ministered. All  the  cases  thus  provided  for 
plainly  involve  voluntary  and  conscious  action 
on  the  part  of  the  insured,  or  some  other  per- 
son. The  leading  and  controlling  idea  in  this 
provision  is  tlie  performance  of  a  voluntary 
act  which  accidentally  causes  the  death  or  in- 
jury of  the  insured.  That  a  proper  construc- 
tion of  the  policy  requires  us  to  hold  that  it 
applies  only  to  cases  where  something  has  been 
voluntarily  and  intentionally,  although  mis- 
takenly taken,  administered,  or  inhaled,  there 
can,  we  think,  be  but  little  doubt.  As  thus 
construed,  this  provision,  manifestly,  did  not 
exempt  the  defendant  from  liability  in  this 
case,  as  it  was  admited  that  the  death  of  the 
insured  was  occasioned  by  accidental  means, 
and  was  caused  by  involuntarily  and  accident- 
ally breathing  illuminating  gas  which  had 
escaped  into  the  room  where  he  was  sleeping 
at  the  time  of  his  death.  The  argument  that 
the  provision  as  to  inhaling  gas  has  been  given 
the  same  effect  as  is  now  given  to  the  other  and 
more  general  one,  and  that  such  could  not 
have  been  their  purpose,  has  little  force.  The 
inhaling  of  gas  having  been  specially  provided 
for  when  taken  for  surgical  and  like  purposes, 
it  is  only  when  it  is  inhaled  for  some  other 
purpose,  or  under  other  circumstances,  thai 
the  general  provision  applies.  The  special 
provision  is  applicable  when  gas  is  inhaled  for 
surgical  and  like  purposes.  The  general  pro- 
vision applies  when  it  is  inhaled  for  other 
purposes.  Applying  to  the  construction  of 
this  policy  the  principles  stated  in  the  opinion 
in  the  Paul  Gate,  it  is  obvious  that  the  con- 
struction we  have  placed  upon  the  policy  is 
the  proper  and  correct  one. 

The  only  remaining  question  relates  to  the 
provision  which  declares  that  the  policy  **does 
not  insure  against  death  or  disablement 
.  .  .  from  accidents  that  shall  bear  no  ex- 
ternal and  visible  marks."  It  is  somewhat 
difHcult  to  understand  precisely  what  was  in- 
tended by  this  clause  of  the  policy.  We  are. 
however,  of  the  opinion  that  the  language 
employed,  when  fairly  construed,  indicates 
that  its  purpose  was  to  provide  that  a  case  of 
death  or  injury  should  not  be  regarded  as 
within  the  policy  unless  there  was  some  ex- 
ternal or  visible  evidence  which  indicated  that 
it  was  accidental;  in  other  words,  that  only 
such  injury  as  could  be  shown  by  external  and 
visible  evidence  to  have  been  accidental  should 
be  regarded  as  within  the  policy.  In  this  case 
it  is  admitted  that  the  decedent's  death  was 
occasioned  by  his  involuntarily  and  accident- 
ally breathing  illuminating  gas  which  had 
accidentally  escaped  into  his  room;  that  there 
were  no  visible  marks  of  the  accident  upon 
the  body  of  the  deceased,  but,  when  artificial 
respiration  was  produced,  illuminating  gas 
emanated  therefrom  to  the  perception  of  the 
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person  producing  such  artificial  respiration; 
that  upon  entering  the  room  it  was  perceived 
to  be  full  of  gas,  and  that  gas  was  then  escaping 
therein;  and  that  an  inspection  of  the  body 
showed  life  to  be  extinct.  We  think  this  adf- 
mission  furnishes  sufficient  evidence  of  an  ex- 
ternal and  visible  character  that  the  death  of 
the  decedent  was  accidental  to  exclude  it  from 
this  exception  in  the  policy,  and  hence  that  it 
was  one  of  the  accidents  against  which  the  de 
fendant  intended  to  insur^.  The  respondent 
discusses  this  question  upon  the  theory  that 
this  clause  in  the  policy  should  be  construed 
as  though  it  read,  "  from  accident  where  there 
shall  be  no  external  and  visible  marks  upon 
the  body  of  the  deceased."  A  fair  construc- 
tion of  the  language  does  not,  we  think,  justify 
the  conclusion  that  such  was  its  intent  and 
purpose,  but  that  the  more  reasonable  con- 
struction is  that  which  has  already  been 
suggested. 

If  we  are  correct  in  these  conclusions,  it 
follows  that  Vie  judgment  of  the  Qeneral  Term 
should  be  reversed,  and  the  judgment  upon  the 
verdict  directed  for  the  plaintiff  should  be 
affirmed,  with  costs  to  the  plaintiff  in  all  the 
courts. 

All  concur,  except  Andrews,  Ch.  J.,  not 
voting,  and  Haigrht,  J. ,  not  sitting. 


(April  14, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  the  Court  of  Special  Sessions  for  the 
City  and  County  of  New  York  convicting  him 
of  violating  the  statute  against  keeping  a  bar- 
ber shop  open  for  business  on  Sunday.  Af- 
firmed. 

Statement  by  Vann,  J.  : 
In  June,  1895,  the  defendant  was  engaged 
in  business  as  a  barber  at  number  57  West 
Thirty-Third  street,  in  the  citv  of  New  York, 
and  had  been  for  the  period  of  nine  years. 
His  establishment  included  "eleven  ordinary 
chairs,  three  baths  and  two  ladies'  hair-dress- 
ins:  chairs.  ^  He  kept  his  shop  open  on  Sun- 
day afternoon  until  8  o'clock,  for  the  pur- 
pose of  shavins  his  customers  and  cutting 
and  dressing  their  hair.  Some  of  his  patrons, 
who  worked  late  Saturday  night,  and  rose 
late  the  next  day,  were  in  the  habit  of  being 
shaved  on  Sunday  afternoon,  as  well  as  others 
who  could  not  shave  themselves  and  yet  de- 
sired to  be  shaved  every  day  as  a  matter  of 
cleanliness.  On  Sunday,  June  9,  1895,  after 
1  o'clock  in  the  afternoon,  the  defendant's 
shop  was  open  and  he  was  present  while  one 
of  his  employees  shaved  a  customer  and  pay- 
ment for  the  service  was  made  to  the  defend- 
ant in  person. 

No  other  material  facts  appeared  upon  the 
trial,  which  resulted  in  the  conviction  of  the 
defendant,  who  was  fined  $5.  The  judgment 
was  affirmed  by  the  appellate  division  and  the 
defendant  brought  this  appeal. 

Mr.  Albert  I.  Sire,  for  appellant: 

The  act  is  void  under  N.  Y.  Const,  art.  1, 
which  provides  that  **no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law." 

It  is  void  under  the  rights  guaranteed  by  the 
Constitution  of  the  United  States  to  the  citizens 
of  the  several  states. 

U.  S.  Const.  5th  and  14th  Am^dments. 

The  legislature  cannot,  under  the  guise  of 
its  police  power,  enact  laws  to  suppress  harm- 
less acts  which  have  no  relation  to  the  health, 
safety,  or  wellbeing  of  society. 

People  V.  Qillwn,  109  N.  Y.  889;  Live  Stock 
Dealer^  cfc  B.  Asm.  v.  Crescent  City  L.  S.  L. 
<fc  S.  H.  Co.  1  Abb.  (U.  S.)  388;  Slauohtei'- 
House  Cases,  83  U.  S  16  Wall.  36,  21  L.  ed. 
894;  Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636; 
Bert/iolf  V.  dteilly,  74  N.  Y.  509,  80  Am. 
Rep.  323;  People  v.  Marx,  99  N.  Y.  877,  52 
Am.  Rep.  34. 

All  laws  which  impair  or  trammel  these 
[constitutional]  rights  which  limit  one  in  the 
choice  of  a  trade  or  profession,  or  confine  him 
to  work  or  live  in  a  specified  locality,  or  ex- 
clude him  from  his  own  house,  or  restrain  him 
in  his  otherwise  lawful  movements  are  infringe- 
ments upon  his  fundamental  rights  of  liberty 
which  are  under  constitutional  protection. 

Butchertf  Union  8.  H.  db  L.  8.  L.  Co.  v. 
Crescent  City  L.  8.  L.  db  8.  H.  Co.  Ill  U.  S. 

il^^H^^?^  constitutionality  of  Sunday  laws  is  ,  Havnor  is  the  recent  Illinois  decision  In  Eden  v. 
?rj^f?y^l^^}^^^^y^}:^T  ^S'^^on*  ^o"°d    People.  -  L.  R.  A.  — .  which  is  not  yet  reported, 

t!.^  i^/"?I^?u  ""'  ^^^  ^^^-^  23  L.  R.  A.  721.  I  and  is  at  this  date  subject  to  application  for  re- 

In  conflict  with  the  al)ove  case  of   Pbople  v.  I  hearing. 
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PEOPLE  of  the  State  of  New  York,  Respt., 

V. 

ftenry  J.  HAVNOR,  Appt. 

(149  N.  Y.  195.) 

1.  Due  process  of  law  is  not  ftimished 
by  a  Judgement  pronouiused  after  op- 
portunity to  be  heard  by  a  court  of  com- 
petent Jurisdiction  in  accordance  with  the  pro- 

&  visions  of  a  statute,  unless  that  statute  accords 
with  the  provisions  of  the  fundamental  law. 

2.  Every  man's  liberty  and  property 
are  to  some  extent  subject  to  the  general 
welfare,  as  each  person's  interest  is  presumed  to 
be  promoted  by  that  which  promotes  the  interest 
of  ail. 

3.  The  limitation  on*,  legrislative  'exer- 
cise of  the  police  power  is  that  such  a  stat- 
ute must  have  a  reasonable  connection  with  the 
welfare  of  the  public. 

-4.  A  statute  prohibiting^  barbers  from 
carryinir  on  their  trade  on  Sunday  is  a  constitu- 
tional exercise  of  the  police  power  to  promote 
the  public  health. 

5.   The  physical  welfare  of  thecitisen 

is  a  subject  of  such  primary  importance  to  the 
state,  and  has  such  a  direct  relation  to  the  (gen- 
eral good,^a8  to  make  laws  tending  to  promote 
that  object  proper  under  the  policy  power. 
^.  A  statute  permittinfl^  barbers  in  two 
localities  of  the  state  only  to  pursue 
their  business  during  certain  hours  on  Sun- 
day does  not  deny  to  barbers  in  other  places  the 
equal  protection  of  the  laws,  since  it  affects  all 
within  the  same  localities  alike. 
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746,  28  L.  ed.  585;  Live  Stock  Dealers*  dt  B. 
Asso.  V.  Crescent  City  L.  8.  L.  dt  S.  H.  Co,  1 
Abb.  (U.  S.)  389. 

The  limit  to  the  exercise  of  the  police  power 
can  only  be  this:  The  legislation  must  have 
reference  to  the  comfort,  safety,  or  welfare  of 
society;  it  must  not  be  in  conflict  with  the  pro- 
visions of  the  Constitution. 

Potter's Dwarr.  Stat.  458;  Austiny.  Murray, 
16  Pick.  121;  Slaughter  House  Gases,  supra; 
Coe  V.  Schuliz,  47  Barb.  64. 

When  a  health  law  is  challenged  in  the 
courts  as  unconstitutional  on  the  ground  that  it 
arbitrarily  interferes  with  personal  liberty  and 
private  property  without  due  process  of  law, 
the  courts  must  be  able  to  see  that  it  has  at 
least  in  fact  some  relation  to  the  public  health, 
that  the  public  health  is  the  end  actually  aimed 
at,  and  that'  it  is  appropriate  and  adapted  to 
that  end. 

Health  Department  v.  Trinity  Church,  145  N. 
Y.  82,  27  L.  R.  A.  710;  People,  Neehamcns,  v. 
Warden  of  City  Prison,  144  N.  Y.  529,  27  L. 
R.  A.  718. 

The  act  is  an  instance  of  class  legislation  and 
should  be  condemned  on  this  ground. 

Mr.  John  D.  Lindsay,  with  Mr.  John 
R.  Fellows,  for  respondent: 

The  work  of  a  barber  on  Sunday  is  not  a 
work  of  necessity. 

Phillips  V.  Tnnes,  4  Clark  &  F.  284;  2  Rob. 
F*r.  400;  Com.  v.  Jacobus,  1  Pa.  Legal  Gaz. 
491,  15  Cent.  L.  J.  145;  Com.  v.  Williams.  1 
Pearson  (Pa  )  61;  Com.  v.  Waldman,  140  Pa. 
89,  11  L.  R.  A.  568;  Com.  v.  Dextra,  143  Mass. 
28;  Ungericht  v.  State,  119  Ind.  379;  States. 
Frederick,  45  Ark.  847,  55  Am.  Rep.  555. 

But  even  though  it  were  necessary,  in  the 
sense  and  under  the  circumstances  sought  to 
be  shown  in  the  case  at  bar,  that  a  considerable 
number  of  |)ersons  should  be  shaved  on  Sun- 
days, the  legislature  might  nevertheless  pro- 
hibit it. 

People  V.  Moses,  140  N.  Y.  214;  Lindenmul- 
ler  V.  People,  33  Barb.  548;  Neuendorff  v.  Dvr 
yea,  69  N.  Y.  557,  25  Am.  Rep.  2^5;  People, 
Hobach,  v.  Sheriff  of  Kings  County,  13  Misc. 
557. 

The  legislature  having  the  unquestionable 
right  to  regulate  the  observance  of  the  Sab 
bath,  the  act  here  in  question,  being  an  ap- 
propriate exercise  of  the  right,  will  not  be  in- 
validated as  an  unreasonable  or  unwarranted 
interference  with  the  defendant's  ri^ht  to  ex- 
ercise his  trade,  and  therefore  violative  of  N. 
Y.  Const,  art.  1,  §  6,  which  provides  that  **no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

Wynehamerv.  PeopU,  13  N.  Y.  891;  Bertholf 
V.  O'Heilly,  74  N.  Y.  521,  30  Am.  Rep.  323; 
People  V.  Oillson,  109  N.  Y.  389. 

The  statute  cannot  be  said  to  be  class  legis- 
lation and  therefore  violative  of  the  14th 
Amendment  to  the  Federal  Constitution. 

Missouri  v.  Lewis,  101  U.  S.  22,  25  L.  ed. 
989:  Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923;  Hayes  v.  MissouH,  120  U.  S.  68,  30 
L.  ed.  578. 

Vann,  J.,  delivered  the  opinion  of  the 
court : 

The  main  ground  upon  which  the  defend- 
ant asks  us  to  reverse  the  Judgment  against 
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him  is  that  the  statifte  under  which  he  was 
convicted  is  in  conflict  with  that  provision 
of  the  Constitution  which  provides  that  **  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law"  (Const, 
art.  1,  §  6).  The  statute  in  question,  en- 
titled. "An  Act  to  Regulate  Barbering  od 
Sunday,**  provide*  that  "^any  person  who 'car 
ries  on  or  engages  in  the  business  of  shaving, 
hair  cutting,  or  other  work  of  a  barber  on 
the  first  day  of  t^e  week  shall  be  deemed 
guilty  of  a  misdemeanor  .  .  .  provided 
that  in  the  city  of  New  York  and  the  village 
of  Saratoga  Springs  barber  shops  .  .  . 
may  be  kept  open  and  the  work  of  a  barber 
performed  therein  until  1  o'clock  of  the  after- 
noon of  the  first  day  of  the  week. "  Laws  1895, 
chap.  823. 

The  defendant  claims  that  this  statute  de- 
prives  him  to  a  certain  extent  of  his  **  liber- 
ty," by  preventing  him  from  carrying  on  a 
lawful  calling  as  no  wishes,  and  also  of  his 
"property,"  by  preventing  the  free  use  of 
his  premises,  tools,  and  labor,  and  thus 
rendering  them  less  productive.  It  is  not 
claimed  that  his  occupation  is  of  a  noisy 
nature  or  that  he  so  carried  on  his  business 
as  to  disturb  the  peace,  quiet,  and  good  order 
of  the  neighborhood,  or  that  the  act  for  whicli 
he  was  convicted,  if  done  on  any  day  of  the 
week  other  than  the  first,  or  at  any  hour  of 
that  day  prior  to  1  o'clock  in  the  afternoon, 
would  have  been  a  violation  of  law.  Nor  is- 
it  claimed  that  the  conviction  was  authorized 
by  the  common  law,  or  that  it  was  based 
upon  any  statute  except  the  one  above  cited, 
and,  indeed,  the  judgment  of  the  court  of 
special  sessions  expressly  refers  to  that  act 
and  adjudges  the  defendant  guilty  of  a  mis- 
demeanor because  he  violated  its  command. 

The  phrase  "due  process  of  law"  is  not 
satisfied  by  a  judgment  pronounced,  after  an 
opportunity  to  be  heard,  by  a  court  of  com- 
petent jurisdiction  in  accordance  with  the 
provisions  of  a  statute,  unless  that  statute 
accords  with  the  provisions  of  the  funda- 
mental law.  Wynehamer  v.  People,  13  N.  Y. 
378,  893.  In  a  broad  sense,  whatever  pre- 
vents a  man  from  following  a  useful  calling 
is  an  invasion  of  his  "liberty,*'  and  whatever 
prevents  him  from  freely  usin^  his  lands  or 
chattels  is  a  deprivation  of  his  "property." 
Bertholf  V.  O'BHlly,  74  N.  Y.  515,  30  Am. 
Rep.  323 ;  Re  Jacobs,  98  N.  Y.  98,  105,  50 
Am.  Rep.  636.  Yet,  during  the  history  of 
our  state  many  laws  have  been  passed  which, 
to  some  extent,  have  interfered  with  the  ri^ht 
to  liberty  and  property  but  their  accord  wltb 
the  Constitution  has  seldom  been  questioned, 
and,  when  questioned,  has  been  generally 
sustained.  The  power  of  taxation,  the  rifrht 
to  preserve  the  public  health,  to  protect  the 
public  morals  and  to  provide  for  the  public 
safety  may  interfere  somewhat  with  both  lib- 
erty and  property,  yet  proper  statutes  to  ef- 
fect these  ends  have  never  been  held  to  invade 
the  guaranties  of  the  Constitution.  While 
the  confinement  of  the  insane  or  of  those  af- 
fiicted  with  contagious  diseases  infrineea 
upon  personal  liberty,  and  the  destructioa 
or  buildings  to  prevent  the  spread  of  fire, 
the  exercise  of  the  power  of  eminent  domaiiv 
and  the  prevention  of  cruelty  to  animals  en- 
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croach  upon  the  right  to  property,  still  the 
proper  exercise  of  these  powers,  under  the 
authority  of  the  legislature,  although  con- 
.  stant  ana  known  of  all  men,  gives  rise  to  no 
question  of  moment  under  the  Constitution. 
The  sanction  for  these  apparent  trespasses 
upon  private  rights  is  found  in  the  princi- 
ple that  every  man's  liberty  and  property  is, 
to  some  extent,  subject  to  the  general  wel- 
fare, as  each  person's  interest  is  presumed  to 
be  promoted  by  that  which  promotes  tlic  in- 
terest of  all.  Dependent  upon  this  principle 
is  the  great  police  power,  so  universally  rec- 
ognized, but  so  difficult  to  define,  which 
guards  the  health,  the  welfare,  and  the  safety 
of  the  public.  While  this  power  may  not 
be  employed  ostensibly  for  the  common  good, 
but  really  for  an  ulterior  purpose,  when  its 
object  and  effect  are  manifestly  in  the  public 
interest,  as  was  said  in  the  Jncohs  Case,  "it 
is  very  broad  and  comprehensive,  and  .  .  . 
under  it  the  conduct  of  an  individual  and 
the  use  of  property  may  be  regulated  so  as 
to  interfere,  to  some  extent,  with  the  freedom 
of  the  one  and  the  enjoyment  of  the  other." 
(p.  108) .  In  the  exercise  of  this  power  the 
legislature  has  the  right,  generally,  to  de- 
termine what  laws  are  needed  to  preserve  the 
public  health  and  protect  the  public  safety, 
yet  its  discretion  in  this  respect  is  not  wholly 
without  limit,  for  our  courts  have  been  stead- 
fast in  holding  that  the  statute  must  have 
some  relation  to  the  general  welfare ;  that 
the  purpose  to  be  reached  must  be  a  public 
purpose,  and  that  **the  law  must  in  tact  be 
a  police  law."  Thus  it  has  been  held  that 
**an  act  to  improve  the  public  health  by  pro- 
hibiting the  manufacture  of  cigars  and  prepa- 
ration of  tobacco  in  any  form  in  tenement 
houses  in  certain  cases'*  (Laws  1884,  chap. 
272)  was  unconstitutional,  because  it  did  not 
tend  to  promote  the  public  health,  and  that 
this  was  not  the  end  actually  aimed  at.  Re 
Jacobs,  supra.  For  the  same  reason  **an  act 
to  prevent  deception  in  sales  of  dairy  prod- 
ucts" (Laws  1881,  chap.  202)  was  declared 
to  conflict  with  the  Constitution,  as  it  ab- 
solutely prohibited  an  innocent  industry  that 
was  not  fraudulently  conducted,  solely  for 
the  reason  that  it  competed  with  another  and 
might  reduce  the  price  of  an  article  of  food. 
P«^  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep. 
84.  When,  however,  the  act  was  so  chanced 
as  t^  make  the  substance  accord  with  the  title 
(Laws  1885,  chap.  183),  it  was  held  to  be 
constitutional.  People  v.  Arensberg,  105  N. 
Y.  128,  59  Am.  Rep.  483.  In  a  recent  case, 
an  act  prohibiting  the  sale  of  any  article  of 
food  upon  the  inducement  that  something 
would  be  ci  ven  to  the  purchaser  as  a  premium 
or  reward  (Laws  1887,  chap.  691),  was  held 
to  be  an  unauthorized  invasion  of  the  rights 
of  property,  and  an  improper  exercise  of  the 
police  power  of  the  state.  People  v.  Gillson, 
109  N.  Y.  389.  It  was  expressly  declared 
in  that  case  that  the  courts  must  be  able  to 
see.  upon  a  perusal  of  the  enactment,  that 
there  is  some* fair,  just,  and  reasonable  con- 
nection between  it  and  the  common  good, 
and  that  unless  such  relation  exists  the  stat- 
ute cannot  be  upheld  as  an  exercise  of  the 
police  power. 
Subject,  however,  to  the  limitation  that 
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the  real  object  of  the  statute  must  appear 
UDon  inspection  to  have  a  reasonable  connec- 
tion with  the  welfare  of  the  public,  the  exer- 
cise of  the  police  power  by  the  legislature  is 
well  established  as  not  in  conflict  with  the 
Constitution.  Heister  v.  Metropolitan  Bd.  of 
Health,  37  N.  Y.  661,  669 ;  lie  Deansville  Cem- 
etery Asm.  66  N.  Y.  569,  23  Am.  Reo.  86 ;  He 
Ryers,  72  N.  Y.  1,  7,  28  Am.  Rep."  88 ;  Peo- 
ple, Kevip,  V.  D'Oench,  111  N.  Y.  359;  Peo- 
pie  V.  Efcer,  141  N.  Y.  129,  25  L.  R.  A.  794 ; 
People,  Nechameus,  v.  Warden  of  City  Prison, 
144  N.  Y.  529,  27  L.  R.  A.  718 :  Ilealth  De- 
partment V.  Trinity  Church,  145  N.  Y.  32, 
27  L.  R.  A.  710.  When  thus  exercised,  even 
if  the  effect  is  to  interfere  to  some  extent 
with  the  use  of  property  or  the  prosecution 
of  a  lawful  pursuit,  it  is  not  regarded  as  an 
appropriation  of  property  or  an  encroachment 
upon  liberty,  because  the  preservation  of 
order  and  tho  promotion  of  the  general  wel- 
fare, so  essential  to  organized  society,  of 
necessity  involve  some  sacrifice  of  natural 
rights.  Phelps  v.  Racey,  60  N.  Y.  10,  14, 
19  Am.  Rep.  140;  Prentice  v.  Weston,  111  N. 
Y.  460. 

The  vital  question,  therefore,  is  whether 
the  real  purpose  of  the  statute  under  con- 
sideration has  a  reasonable  connection  with 
the  public  health,  welfare,  or  safety.  The  ob- 
ject of  the  act,  as  gathered  from  its  title  and 
text,  was  to  regulate  the  prosecution  of  a 
particular  trade  on  Sunday  by  prohibiting  it 
from  being  carried  on  as  a  business  on  that 
day  except  in  two  localities  to  which  the 
prohibition  applies  only  after  a  certain  hour. 
It  does  not  require  the  observance  of  the 
Sabbath  as  a  holy  day,  or  in  any  sense  as  a 
religious  institution,  as  is  evident  from  the 
factfthat  the  entire  day  is  left  open  to  all 
secular  employments  but  one,  and  a  part  of 
the  day,  in  certain  places,  to  that.  There  is 
nothing  in  the  act  to  prevent  the  defendant 
from  carrying  on  his  trade  **  in  any  manner 
or  in  any  place  that  he  pleases.  He  is  simply 
prohibited  from  carrying  on  that  trade  upon 
Sunday." 

The  peculiar  character  of  the  first  day  of 
the  week,  not  simply  on  account  of  the  ob- 
ligations of  religion,  but  as  a  day  of  rest  and 
recreation,  has  been  recognized  for  time  out 
of  mind  both  by  the  legislature  and  the 
courts.  Statutes  passed  upon  the  subject 
while  we  wert  a  colony  of  Crreat  Britain,  as 
well  as  under  the  various  Constitutions  in 
force  since  our  organization  as  a  state,  have, 
so  far  as  appears,  been  uniformly  enforced  by 
the  courts.  29  Car.  II.  chap.  7;  2  Greenl. 
89 ;  Andrews.  467 ;  1  Rev.  Laws,  194 ;  2  Rev. 
Stat.  675,  5$  70 ;  Laws  1788,  chap.  42 ;  Laws 
1801,  chap.  34;  Laws  1847,  chap.  349;  Laws 
1883.  chap.  358,  Penal  Code,  §  263. 

Similar  laws  in  other  states,  and  especially 
those  which  require  the  closing  of  places  of 
business  on  Sunday,  have  generally  been  sus- 
tained. People  V.  Pellet,  99  Mich.  151,  22  L. 
R.  A.  696;  Voglesong  v.  StaU,  9  Ind.  112; 
Shover  V.  State,  10  Ark.  259;  Warner  v. 
Smith,  8  Conn.  14 ;  Bloom  v.  Richards,  2 
Ohio  St.  387 ;  Specht  v.  Com.  8  Pa.  312,  49 
Am.  Dec.  518;  Com,,  v.  Uas,  122  Mass.  40; 
Bohl  V.  State,  3  Tex.  App.  683;  Cooley, 
Const.    Lim.    5th  ed.    589,   726;  Tiedeman, 
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Pol.    Powers,   p.    183;  Hare's  Am.    Const. 
Law.  766. 

While  questions  have  been   raised  as  to 
noiseless  and  inoffensive  occupations  that  can 
be  carried  on  by  one  individual  without  re- 
quiring;; the  services  of  others,  as  well  as  to 
persons  who  observe  the  seventh  instead  of  the 
first  day  of  the  week,  still  the  rule  is  believed 
to  be  general  throughout  the  Union,  although 
not   generally  enforced,    that   the  ordinary 
business  of  life  shall  be  suspended  on  Sun- 
day, in  order  that  thereby  the  physical  and 
moral  well  being  of  the   people  may  be  ad- 1 
vanced.     The  inconvenience   to  some  is  not  \ 
regarded  as  an  argument  against  the  consti-  | 
tutionality  of  the  statute,  as  that  is  an  in- 1 
cident  to  all  general  laws.     Sunday  statutes 
have  been  sustained  as  constitutional  almost  | 
without  exception,  the  most  notable  instance  ► 
to  the  contrary,   Ex  parte  Newman,   9  Cal.  I 
502,  decided  by  a  divided  court  in  an  early  | 
day  in  California,  having  been  subsequently 
overruled  by  the  courts  of   that  state.     Ex 
parte  Andrews,  18  Cal.  685 ;  Ex  parte  Koser,  ' 
60  Cal.  202.  , 

The  loading  case  in  our  own  state  upon  the  < 
subject  is  that  of  Lindenmuller  v.  People,  33  ! 
Barb.  548,  in  which  Judge  Allen  discussed 
the  common  law  as  well  as  legislation  affect 
ing  the  Sabbath  with  great  force  and  clear- 
ness. He  held,  in  substance,  that  the  body 
of  the  Constitution  recognizes  Sunday  as  a 
day  of  rest  and  an  institution  to  be  respected, 
by  not  countinir  it  as  a  part  of  the  time 
allowed  to  the  Governor  for  examining  bills 
submitted  for  his  approval ;  that  the  Sabbath 
exists  as  a  day  of  rest  by  the  common  law 
without  the  necessity  of  legislative  action  to 
establish  it;  and  that  the  legislature  has  the 
right  to  regulate  its  observance  as  a  civil 
and  political  institution.     That  case  was  ex- 

rjsly  approved  in  Ifeitendorff  v.  Duryea,  69 
Y.  557,  561,  563,  and  was  referred  to  as 
one  **  which  has  never  been  questioned  in  a 
court  of  higher  or  equal  authority,**  and  "as 
declaring  the  law  of  this  state.  *'  It  was  cited 
with  approval  in  People  v.  Moees,  140  N.  Y. 
214,  215,  where  Judge  Earl,  speaking  for  a 
majority  of  the  court,  said  :  •*The  Christian 
Sabbath  is  one  of  the  civil  institutions  of  the 
state,  and  that  the  legislature  for  the  purpose 
of  promoting  the  moral  and  physical  well- 
being  of  the  people  and  the  peace,  quiet,  and 
gooa  order  of  society,  has  authority  to  regu- 
late its  observance,  and  prevent  its  desecra- 
tion by  any  appropriate  legislation  is  un- 
questioned." While  works  of  charity  and 
necessity  have  usually  been  excepted  from 
the  effect  of  laws  relating  to  the  Sabbath, 
and  sometimes,  also,  those  persons  who  keep 
another  day  of  the  week,  still  quiet  pursuits 
have  not,  even  when  they  can  be  carried  on 
without  the  labor  of  others,  because  general 
respect  and  observance  of  the  day,  so  far  as 
practicable,  have  been  deemed  essential  to  the 
interest  of  the  public,  including  as  a  part 
thereof  those  who  prefer  not  to  keep  the  day, 
as  their  health  and  morals  are  entitled  to 
protection,  even  against  their  will,  the 
same  as  those  of  any  other  class  in  the 
community.  According  to  the  common  judg- 
ment of  civilized  men,  public  economy 
requires,  for  sanitary  reasons,  a  day  of  gen- 
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eral  rest  from  labor,  and  the  day  naturally 
selected  is  that  regarded  as  sacred  by  the 
greatest  number  of  citizens,  as  this  causes 
the  least  inconvenience  through  interference 
with  business.    Lindenmuller  v.  People,  supra. 

It  is  to  the  interest  of  the  state  to  have 
strong,  robust,  healthy  citizens,  capable  of 
self-support,  of  bearing  arms,  and  of  adding 
to  the  resources  of  the  country.  Laws  to  ef- 
fect this  purpose,  by  protecting  the  citizen 
from  overwork  and  requiring  a  general  day 
of  rest  to  restore  his  strength  and  preserve  his 
health,  have  an  obvious  connection  with  the 
publ  ic  welfare.  Independent  of  any  question 
relating  to  morals  or  religion,  the  physical 
welfare  of  the  citizen  is  a  subject  of  such  pri- 
mary importance  to  the  state,  and  has  such  a 
direct  relation  to  the  general  good,  as  to  make 
laws  tending  to  promote  that  object  proper 
under  the  police  power,  and  hence  valid 
under  the  Constitution,  which  "  presupposes 
its  existence,  and  is  to  be  construed  with 
reference  to  that  fact. "  Carthage  v.  JF'rederick, 
122  N.  Y.  268,  273,  10  L.  R.  A.  178. 

The  statute  under  discussion  tends  to  effect 
this  result  because  it  requires  persons  en- 
gaged in  a  kind  of  business  that  takes  many 
hours  each  day  to  refrain  from  carrying  it  on 
during  one  day  in  seven.  This  affords  an  op- 
portunity, recurring  at  regular  intervals,  for 
rest,  needed  both  by  the  employer  and  the  em- 
ployed, and  the  latter,  at  least,  majr  not  have 
the  power  to  observe  a  day  of  rest  without  the 
aid  of  legislation.  As  Mr.  Tiedeman  says  In 
his  work  on  Police  Powers :  **  If  the  law  did 
not  interfere,  the  feverish,  intense  desire  to 
acquire  wealth,  .  .  .  inciting  a  relent- 
less rivalry  and  competition,  would  ulti- 
matelv  prevent,  not  only  the  waffe-eamers, 
but  likewise  the  capitalists  and  employers 
themselves,  from  yielding  to  the  warnings 
of  nature,  and  obeying  the  instinct  of  self- 
preservation  by  resting  periodically  from 
labor,"  Tiedeman,  Pol.  Powers,  p.  181.  As 
barbers  generally  work  more  hours  each  day 
than  most  men,  the  legislature  may  well  have 
concluded  that  legislation  was  necessary  for 
theprotection  of  their  health. 

We  think  that  this  statute  was  intended 
and  is  adapted  to  promote  the  public  health, 
and  thereby  to  serve  a  public  purpose  of  the 
utmost  importance  by  promoting  the  observ- 
ance of  Sunday  as  a  day  of  rest.  It  follows, 
therefore,  that  it  does  not  go  beyond  the 
limits  of  legislative  power  by  depriving  any 
one  of  liberty  or  property  within  the  meaning 
of  the  Constitution. 

The   learned   counsel    for    the  defendant, 
however,   criticises  the  act   in  question  as 
class  legislation,  and  claims  that  it  is  invalid 
under  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  because  it  denies 
I  to  barbers  who  do  not  reside  in  New  York  or 
I  Saratoga  the  equal   protection  of   the  laws. 
I  That  amendment  does  not  relate  to  territorial 
'  arrangements  made  for  different  portions  of 
a  state,  nor  to  legislation  which,  in  carrying 
I  out  a  public  purpose,  is  limited  in  its  opera- 
j  tion,  but  within  the  sphere  of  its  operation 
!  affects  alike  all  persons  similarly  situated. 
!  mssmin  V.  Lems,  101  U.  8.  22,  80,  25  L.  ed. 
989,  992 ;  Barbier  v.   ConnoUy,  113  U.  S.  27, 
31,  28  L.  ed.  923,  924.     It  was  not  designed 
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to  interfere  with  the  exercise  of  the  police 
power  by  the  state  for  the  protection  of 
health,  or  the  preservation  of  morals.  Powell 
V.  Pennsylvania,  127  U.  S.  678,  688,  32  L. 
ed.  253,  256.  The  statute  treats  all  barbers 
alike  within  the  same  localities,  for  none  can 
work  on  Sunday  outside  of  New  York  and 
Saratoga,  but  all  may  work  in  those  places 
until  a  certain  hour.  All  are  therefore 
treated  alike  under  like  circumstances  and 
conditions,  both  in  the  privileges  conferred 
and  in  the  liabilities  imposed.  Hayes  v. 
Missouri,  120  U.  S.  68,  30  L.  ed.  578.  As 
was  said  by  the  learned  appellate  division 
in  deciding  this  case:  **If  the  legislature 
has  power  to  regulate  the  observance  and  pre- 
vent the  desecration  of  the  Sabbath,  it  has  the 
power  to  say  what  acts  in  the  different  locali- 
ties of  the  state  it  is  necessary  to  prohibit  to 
accomplish  this  purpose.  It  is  quite  conceiv- 
able that  an  act  in  one  locality^,  thickly  set- 
tled, should  be  prohibited  which  in  sparsely 
settled  districts  of  the  state  could  be  allowed, 
and  for  this  reason  an  act  might  be  objection- 
able in  one  district,  but  not  in  another.  All 
of  these  regulations  have  in  view  the  proper 
observance  of  the  day,  and  are  within  the 
discretion  of  the  legislature." 

We  think  that  the  statute  violates  no  pro- 
vision of  either  the  Federal  or  state  Consti- 
tution, and  that  the  judgment  ajypealed  from 
sJiould  tlierefore  he  afflifned,  ' 

All  concur,  with  Vann,  J. ,  for  affirmance, 
except  Gray  and  Bartlett,  JJ.,  who  dis- 
sent, each  reading  for  reversal,  and  Hai^ht, 
J.,  who  concurs  in  both  dissenting  opinions. 

Gray,  J.,  dissenting: 

This  enactment  can  only  find  its  justifica- 
tion, in  mv  opinion,  in  an  attempted  exercise 
of  the  police  power  of  the  state.  I  cannot 
suppose  that  it  is  to  be  defended  as  a  proper 
or  reasonable  extension  of  the  "  Sunday  law" 
of  the  state.  That  law  includes  in  the  works 
of  necessity,  which  it  permits,  "whatever  is 
needful  for  the  good  order,  health,  or  comfort 
of  the  community. "  The  occupation  of  the 
barber  has  not  been  deemed  unlawful  under 
it,  and  it  would  look  like  a  relapse  into  the 
narrow  groove  of  earlier  Puritanical  belief 
if  we  should  now  regard  it  as  inconsistent 
with  the  due  observance  of  the  Sabbath  day. 
Conceding,  as  I  do.  to  the  legislature  a  wide 
range  in  the  exercise  of  what  is  known  as 
the  police  power.  I  think  that,  in  this  piece 
of  legislation,  it  has  overstepped  the  limits 
and  has  infringed  upon  the  constitutional 
guaranties,  which,  in  effect,  assure  to  us  the 
enjoyment  of  our  liberty  and  of  our  property 
in  all  reasonable  ways.'  While  it  has  been 
frequently  observed  that  it  is  difficult  to  de- 
fine the  limits  of  the  police  power  of  the  state, 
it  is  nevertheless  agreed  that  an  enactment 
in  that  direction  must  be  one  having  reference 
to  the  comfort,  the  safety,  or  the  welfare  of 
society.  A  line  of  decisions  in  the  Federal 
and  state  courts  has  erected  these  as  monu- 
ments to  denote  the  boundaries  of  this  ex- 
traordinary power  which  is  deemed  to  reside 
in  the  legislative  agents  of  the  people  of  the 
state.  We  know  that  this  power  is  not  above 
the  Constitution,  but  that  it  is  subject  to  it, 
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and  when  legislation  violates  any  of  its  pro- 
visions, in  the  letter  or  the  spirit,  it  is  the 
duty  of  the  courts,  upon  the  faithful  perform- 
ance of  which  the  people  confidently  rely, 
to  interpose  the  barrier  of  their  juagments 
against  its  enforcement.  Under  the  constitu- 
tional guaranty  every  one  is  at  liberty  to 
follow  any  lawful  avocation  which  is  not  in- 
jurious to  the  community,  and  to  enjoy  its 
fruits,  and  any  interference  by  the  legisla- 
ture, under  the  guise  of  a  police  regulation, 
must  be  seen  by  the  court  to  have  some  real 
reference  to  the  common  good.  The  mere 
declaration  of  the  legislature  is  not  conclu- 
sive. It  cannot  seriously  be  said  that  the 
defendant's  business  is  one  that  conflicts  with 
the  comfort,  safety,  or  welfare  of  the  com- 
munity, when  carried  on  upon*the  first  day 
of  the  week,  called  Sunday.  It  is  in  its  na- 
ture a  peaceable  occupation,  and,  as  usually 
conducted,  cannot  and  does  not  interfere  with 
the  quiet  of  the  day,  or  with  the  perform- 
ance by  any  citizen  of  the  duties  of  the  day, 
however  appointed.  It  is  one  that  not  merely 
conduces  to  the  comfort  of  the  individual, 
but  promotes  his  decent  appearance  as  a  mem- 
ber of  the  community,  and  it  is  quite  impos- 
sible to  conceive  of  the  business  as,  in  any 
reasonable  way,  militating  against  the  re- 
quirements of  society  with  respect  to  the 
Sabbath  day. 

The  learned  justices  of  the  appellate  divi- 
sion have  thought  that  it  is  discretionary 
with  the  legislature  to  enact  laws  for  the  reg- 
ulation of  the  observance  of  the  Sabbath. 
That  discretion  does  exist  so  far  as  to  pre- 
vent what  is  or  amounts  to  a  desecration  of 
the  day,  as  was  decided  in  People  v.  MoseSy 
140  N.  Y.  215,  but  it  should  not  be  deemed 
to  exist  so  far  as  to  interfere  with  a  peace- 
able calling,  and  one  more  or  less  necessary  to 
the  comfort  and  decency  of  members  of  the 
community. 

But  this  legislation,  in  my  judgment,  is 
particularly  objectionable  and  deserving  of 
judicial  condemnation,  for  the  reason  that  it 
discriminates  unreasonably  in  dealing  with 
those  who  are  engaged  in  the  pursuit  of  a 
lawful  avocation.  It  certainly  must  be  im- 
plied in  our  governmental  system  that  legis- 
lation shall  be  equal  as  to  all  and  just  in 
its  commands.  If  that  were  not  so,  govern- 
ment by  the  people  for  the  people  would 
exist  but  in  name.  The  fundamental  guaran- 
ties, on  which  rest  our  social  structure, 
would  be  delusive.  The  legislature  cannot 
act  arbitrarily,  and  if  this  act  is  to  be  de- 
fended as  a  proper  exercise  of  the  police 
power,  then  it  is  without  shadow  of  excuse 
in  discriminating  against  barbers  who  do  not 
reside  in  the  city  of  New  York  or  in  the  vil- 
lage of  Saratoga  Springs.  Legislation  which 
discriminates  in  this  wise  is  not  in  harmony 
with  the  idea  of  our  democratic  form  of 
government.  Where  it  touches  the  pursuit 
by  individuals  of  a  lawful  avocation,  it 
should  act  with  impartial  hand  ;  affecting  all 
alike  and  subjecting  every  one  interested  to 
the  same  restraints  for  the  sake  of  the  common 
good.  There  is  no  sensible  or  plausible  rea- 
son for  the  discrimination  made  by  this  law^ 
It  is  unnecessary,  unreasonable,  and  hostile 
to  the  true  policy  of  the  state.     Regarded  as 
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an  exercise  of  the  police  power,  it  cannot  be 
justified  as  eitlier  necessary  for  the  good  of 
society  or  as  conducive  to'its  welfare;  and 
it  is  violative  of  constitutional  principles, 
in  that  it  restrains  unduly  and  unequally  the 
liberty  of  those  engaged  in  a  lawful  busi- 
ness. 

I  think  the  judgment  appealed  from  should 
be  reversed  and  that  the  defendant  should  be 
discharged. 


Bartlett*  J.,  dissenting: 

While  this  court  has  very  properly  held 
that  the  Christian  Sabbath  is  one  of  the  civil 
institutions  of  the  state,  and  that  the  legis- 
lature may  regulate  its  observance  and  pre- 
vent its  desecration  (People  v.  Moses,  140  N. 
Y.  214),  I  think  the  case  at  bar  presents  an 
instance  where  the  lawmakers  have  over- 
stepped the  bounds  of  legitimate  legislation 
in  the  alleged  exercise  ot  the  police  power. 
Laws  1895,  chap.  823,  provides  substantially 
that  any  person  who  engages  in  the  business 
of  a  barber  on  the  first  day  of  tlie  week  shall 
be  deemed  guilty  of  a  misdemeanor :  provided 
that  in  the  city  of  New  York  and  the  village 
of  Saratoga  Springs  barber  shops  may  be  kept 
open  until  one  o'clock  of  the  afternoon  of 
Sundav. 

The  Penal  Code  provides  (^  263)  that  all 
labor  on  Sunday  is  prohibited,  excepting  the 
works  of  necessity  or  charity. 

These  works  are  then  defined  as  including 
"whatever  is  needful  during  the  day  for  the 
good  order,  health,  or  comfort  of  the  com- 
munity." The  legislature  by  permitting 
barber  sliops  to  remain  open  for  a  portion  of 
the  first  day  of  the  week  in  two  localities  of 
the  state  necessarily  proceeded  upon  the 
theory  that  the  business  of  the  barber  is  a 
work  of  necessity  contributing  to  the  com- 
fort of  the  community. 

I  think  it  clearly  within  the  power  of  the 
legislature,  in  order  to  regulate  the  observ- 
ance of  the  Sabbath,  to  control  the  hours 
during  which  a  barber  shop  may  be  kept  open 
on  the  first  day  of  the  week,  even  if  the  com- 
fort of  the  community  may  be  to  some  extent 
Interfered  with  in  so  doing. 

This  principle  is  recognized  by  the  Penal 
Code  (^  267),  which  prohibits  the  public  sale 
of  any  property  upon  Sundav,  but  allows  ar- 
ticles of  food  to  be  sold  and  supplied  before 
ten  o'clock  in  the  morning  and  certain  ar- 
ticles of  personal  property  to  be  sold  during 
the  entire  day. 

If,  then,  the  business  of  the  barber  is  a 
work  of  necessity  contributing  to  the  comfort 
of  the  community,  can  it  l>e  a  reasonable 
exercise  of  the  police  power  to  Arbitrarily 
extend  the  comfort  of  a  Sunday  morning 
shave  to  the  inhabitants  of  the  city  of  New 
York  and  the  village  of  Saratoga  Springs  and 
deny  it  to  the  rest  of  the  state,  including 
great  cities  like  Brooklyn  and  Buffalo? 

I  think  the  act  under  consideration  is 
vicious  class  legislation  and  in  direct  viola- 
tion of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  which  provides 
that  no  state  "shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
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its  jurisdiction  the  equal  protection  of  the 
laws." 

The  act  is,  in  my  judgment,  a  specimen 
I  of  grotesque  and  absurd  legislation  resting 
upon  no  principle  of  public  policy  and  ut- 
terly indefensible  under  any  reasonable  or 
proper  exercise  of  the  police  power. 

The  Supreme  Court  of  the  United  States 
has  held  that  the  14th  Amendment  does  not 
impair  the  police  power  of  a  state  {Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923),  and  it 
has  further  decided  that  it  does  not  prohibit 
legislation  which  is  limited  either  in  the  ob- 
jects to  which  it  is  directed,  or  by  the  terri- 
tory within  which  it  is  operated.  Hayes  v. 
MiMouri,  120  U.  S.  68,  71,  30  L.  ed.  578,  580. 
There  is,  however,  nothing  in  these  adjudica- 
tions which  will  sustain  the  act  under  con- 
sideration. In  the  exercise  of  the  police 
power  the  legislature  is  vested  with  the  am- 
plest discretion,  the  precise  limits  of  which 
cannot  be  accurately  defined,  but  there  is  a 
point  beyond  which  that  discretion  cannot 
be  exercised. 

The  language  of  Judge  Peckham  in  deliv- 
ering the  opinion  of  this  court  in  People  v. 
GilUon,  109  N.  Y.  401,  is  apposite.  The 
learned  judge,  referring  to  Re  Jacobs,  98  N. 
Y.  98.  50  Am.  Rep.  636,  said:  "As  is  also 
said  in  the  last  case,  it  is  generally  for  the 
legislature  to  determine  what  laws  and  regu- 
lations are  needed  to  protect  the  public  health 
and  serve  the  public  comfort  and  safetv,  and 
if  its  measures  are  calculated,  intended,  con- 
venient or  appropriate  to  accomplish  such 
ends  the  exercise  of  its  discretion  is  not  the 
subject  of  judicial  review.  But  those  meas- 
ures must  have  some  relation  to  these  ends. 
Courts  must  be  able  to  see,  upon  a  perusal 
of  the  enactment,  that  there  is  some  fair, 
just,  and  reasonable  connection  between  it 
and  the  ends  above  mentioned.  Unless  such 
.relation  exists  the  enactment  cannot  be  up- 
held as  an  exercise  of  the  police  power." 

Can  it  be  said,  after  a  perusal  of  the  net 
in  question,  that  its  provisions  are  a  reason- 
able and  proper  exercise  of  the  police  power? 

I  think  not ;  it  is  an  arbitrarv,  discriminat- 
ing exercise  of  that  power  which  ought  not 
to  be  tolerated. 

The  good  ofl3ces  of  the  barber,  being  a 
work  of  necessity  needful  on  Sundav  for  the 
comfort  of  the  community,  shoulcf  be  ex- 
tended to  all  portions  of  the  state  alike. 

It  is  true  the  legislature  might  allow  the 
barber  shops  to  remain  open  longer  on  Sunday 
in  a  great  city  than  in  a  country  village,  but 
subject  to  reasonable  regulation  as  to  hours 
all  barbers  and  their  customers  are  entitled 
to  the  equal  protection  of  the  laws. 

The  claim  that  the  work  of  the  barber  Is  one 
of  necessity,  needful  during  the  early  hours 
of  Sunday  for  the  comfort  of  the  community, 
rests  upon  years  of  practical  construction  of 
the  various  laws  regulating  the  ol>seryance  of 
the  Sabbath. 

I  think  that  chapter  823,  Laws  of  1895,  is 
void  as  violating  the  14th  Amendment  of  the 
Constitution  of  the 'United  States,  and  for  the 
further  reason  that  it  is  not  a  proper  exer- 
cise of  the  police  power. 

The  judgment  appealed  from  should  be 
reversed. 
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1.  The  express  refusal  of  a  city  to  ac- 
cept a  plat  with  a  certain  strip  design- 
-nated  thereon  as  a  street,  and  the  in- 

closure  and  use  of  one  end  of  the  strip  as  private 
property  on  which  the  owners  are  compelled  to 
pay  assessments  for  improvements  on  another 
street,  preclude  a  flndinff  that  this  portion  was  a 
public  road  or  street. 
S.  A  private  party  cannot  maintain  an 
action  to  enjoin  the  obstruction  of  a  public 
road  or  street  which  is  a  ci/l  de  nac  by  a  fence  be- 
tween his  property  and  the  end  of  the  road  merely 
because  he  purchased  his  premises  with  reference 
to  a  plat  which  indicated  the  existence  of  such 
road. 

3.  Special  or  peculiar  dama|ir®s  differing, 
not  merely  in  decree,  but  in  kind,  from  those 
which  are  deemed  common  to  all,  must  be  suf- 
fered in  order  to  give  a  private  party  a  right  of 
■action  to  abate  a  public  nuisance. 

4.  Equity  cannot  be  successAiUy  in- 
voked to  inflict  injury  or  damage  on  the  de- 
fendant without  securing  any  substantial  right 
or  benetit  to  the  plaintiff. 

(March  10, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
tn  favor  of  plaintiflfs  in  an  action  to  enjoin  the 
obstruction  of  an  alleged  highway.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Howard  &  Mallory,  for  appel< 
lant: 

In  order  to  create  a  dedication  at  common 
law  there  must  be  an  intention  to  dedicate  on 
the  part  of  the  owner,  and  actual  acceptance 
or  user  by  the  public  for  such  a  length  of  time 
that  the  public  accommodation  and  private 
rights  would  be  materially  affected  by  a  de- 
nial or  interruption  of  the  enjovment. 

2  Dill.  Mun.  Corp.  p.  628;  Gardiner  v.  Tis- 
dale,  2  Wis.  153,  60  Am.  Dec.  407;  ConneMn 
V.  F<>r(f,  9  Wis.  240;  Tupveiv.  Hu$on,  46  Wis. 
^6;  Trerice  v.  Bartcav,  54  Wis.  99;  Eastland 
V.  Fogo,^  Wis.  135;  State,  Ughtfoot.v.  McCabe, 
74  Wis.  481;  Cunningham  v.  Hendricks,  89 
Wis.  632;  Benson  v.  St.  Paid,  M.  &  M,  R.  Co. 
(Minn.)  64  N.  W.  893;  Holdaney.  Cold  Spring, 
21  N.  y.  474;  Niagara  Falls  Suspension  Bridge 
Co,  V.  Bachman,  66  N.  Y.  261. 

This  intent  to  dedicate  must  be  made  to  ap 
pear  clearly,  and  if  the  intent  to  dedicate  is  ab- 
sent there  is  no  valid  indication. 

Cunningham  v.  Hendricks,  supra. 

It  does  not  appear  that  Van  Valkenburgh 
intended  to  dedicate  this  east  100  feet  abso* 
lutely  and  irrevocably  to  the  public  use,  or 
that  he  intended  to  dedicate  it  at  all. 


Note.— On  the  greneral  question  of  damages  to 
«n  abuttingr  owner  by  closing  a  highway,  see  note 
to  People,  Hart,  v.  Marin  County  (Cal.)  38  L.  R.  A. 
650;  also  the  later  case  of  Chicago  v.  Burcky  (HI.)  29 
I^  R.  A.  668. 
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Where  one  who  has  oflfered  to  dedicate  land 
for  a  public  street  conveys  such  land  before 
his  offer  is  accepted  the  conveyance  operates 
as  a  revocation  of  the  offer. 

Chicago  v.  Drexel,  141  III.  89;  Field  v.  Man- 
cliester,  32  Mich.  279;  White  v.  Smit/i,  37  Mich. 
291;  Cass  Count}/  Supers,  v.  Banks,  44  Mich. 
467;  Buskirk  v.  Strickland,  47  Mich.  389. 

Where  it  is  sought  to  establish  a  dedication 
by  a  sale  of  lots  with  reference  to  a  map  or 
plat  the  extent  of  such  dedication  is  to  be  de- 
termined from  the  consideration  of  the  whole 
map,  the  object  being  to  ascertain  the  inten- 
tion. 

Uogm  V.  Albina,  20  Or.  182, 10  L.  R.  A.  673; 
Pearee  v.  MeClenaghan,  5  Rich.  L.  178,  55  Am. 
Dec.  710. 

This  land  could  not  become  a  public  street 
until  it  was  properly  accepted.  It  was  a  mere 
private  easement.  It  could  only  become  a 
street  by  an  acceptance  of  a  plat  thereof  by  the 
city  of  Milwaukee. 

Fischer  v.  Laack,  76  Wis.  313;  Niagara  Falls 
Suspension  Bridge  Co.  v.  Bachman,  66  N.  Y. 
261;  Oliver  v.  Fitman,  98  Mass.  46;  Regan  v. 
Boston  GoKlight  Co.  187  Mass.  37;  Dorman  v. 
Bates  Mfg.  Co.  82  Me.  438;  Uoldane  v.  Gold 
Spring,  21  N.  Y.  479. 

One  claiming  the  benefit  of  an  estoppel  must 
rest  his  claim  on^  his  own  title  deed,  and  not 
on  the  deed  of  another  through  which  he  has 
not  derived  his  title. 

Dorman  v.  Bates  Mfg.  Co. ,  and  Oliver  v.  Pit- 
man, supra;  7  Am.  &  Eng.  Enc.  Law,  p.  23. 

There  is  nothing  in  plaintiffs'  deed,  or  in 
that  of  their  grantors,  to  show  that  Washington 
Place  extends  or  ever  did  extend  300  feet  east, 
and  they  cannot  rely  on  deeds  to  which  they 
are  strangers  to  show  the  extent  of  Washington 
Place. 

Bell  V.  Todd,  51  Mich.  21;  Fox  v.  Union 
Sugar  Refinery,  109  Mass.  292. 

The  plaintiffs  cannot  maintain  their  action 
unless  they  can  show  some  special  injury  pe- 
culiar to  themselves. 

Carpenter  v.  Mann,  17  Wis.  156;  Williams 
V.  Smith,  22  Wis.  597;  Oreenev.  Nunnemacher, 
36  Wis.  50;  Larson  v.  Furlong,  50  Wis.  687; 
Clark  V.  Chicago  &  N.  W.  R.  Co.  70  Wis.  593; 
Janesmlle  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808;  Zeltelv.  West  Bend,  79  Wis.  316;  Kuehn 
V.  Milwaukee,  83  Wis.  583,  18  L.  R.  A.  553; 
Wood,  Nuisances.  2d  ed.  §  740,  p.  810;  Kirch 
V.  Davies,  55  Wis.  299. 

Messrs.  Miller,  Noyes,  Miller,  A  Wahl, 
for  respondents: 

Dedication  or  no  dedication  is  a  question  of 
fact. 

Eastland  v.  Fogo,  58  Wis.  274,  66  Wis.  133; 
Gardiner  v.  Tisdale,  2  Wis.  153,  60  Am.  Dec. 
407. 

If  the  facts  of  dedication  are  undisputed  the 
question  is  one  of  law  for  the  court. 

State  V.  Sehicin,  65  Wis.  207;  Tatesv.  Judd, 
18  Wis.  126;  Sanborn  v.  Chicago  &  N.  W.  R, 
Co.  16  Wis.  20. 

Laying  out  and  platting  lands  and  selling 
lots  in  reference  to  such  plat  show  a  dedication. 

Weisbrod  v.  Chicago  dt  N  W.  R.  Co.  21  Wis. 
603;  Fischer  y.  Laack,  16  Wis.  330. 
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No  action  by  the  muDicipality  is  necessary 
to  constitute  a  valid  acceptance  of  the  dedica- 
tion. 

Buchanan  v.  Curtis,  25  Wis.  99,  8  Am.  Rep. 
23. 

Here  is  a  public  highway  upon  which  plain- 
tiffs lived,  and  which  plaintiffs  were  entitled  to 
use.  It  is  of  more  importance  to  them  than  to 
the  public  generally.  People  who  dwell  upon 
other  streets  might  not  care  whether  Washmg- 
ton  Place  was  a  street  or  whether  a  nuisance 
was  maintained  thereon;  but  to  these  plaintiffs 
it  was  of  importance. 

Pettibone  v.  Hamilton,  40  Wis.  415;  Eruns 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  86  Wis.  597. 

Where  a  highway  is  unlawfully  obstructed 
any  person  who  wishes  to  use  the  street  may 
remove  the  obstruction  and  abate  the  nuisance. 

Jones  V.  Davis,  35  Wis.  377;  Williams  v. 
Fink,  18  Wis.  266;  Elliott,  Roads  &  Streets, 
p.  492;  Brown  v.  Perkins,  12  Gray,  89. 

The  statute  covers  cases  like  the  one  at  bar. 

Rev.  Stat.  ^  8189. 

CasBoday*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Grand  avenue  runs  east  and  west  in  Milwau- 
kee. The  next  street  north  of  it  is  Wells  street, 
which  is  parallel  with  Grand  avenue,  and  486 
feet  from  it.  Washington  avenue  (now 
Twenty  Seventh  street)  runs  north  and  south, 
and  crosses  those  two  streets  at  right  angles. 
In  1883,  Van  Valkenburgh  became  the  owner 
of  all  the  land  between  Wells  street  and  Grand 
avenue,  from  Washington  avenue  east  for  a 
distance  of  a  little  more  than  385  feet.  The 
land  was  then  open  and  unplatted.  There- 
upon Van  Valkenburgh  platted  the  same  with 
lots  fronting  on  Grand  avenue,  Washington 
avenue,  and  Wells  street.  There  was  also 
designated  upon  the  plat  a  street  or  roadway 
46  feet  wide,  and  running  east  from  east  line 
of  Washington  avenue  800  feet,  and  named 
thereon  **  Washington  Place."  The  north  line 
of  ** Washington  Place,"  so  called,  was  and  is 
210  feet  south  of  the  south  line  of  Wells  street, 
and  the  south  line  of  Washington  Place  was 
and  is  230  feet  north  of  the  north  line  of  Grand 
avenue,  and  several  lots  fronted  on  Washing- 
ton Place  from  either  side  of  it,  but  that  plat 
did  not  mention  nor  refer  to  Twenty-Sixth 
street,  which  "was  not  then  in  existence,  and 
was  not  established  nor  laid  out  until  several 
years  afterwards.  Van  Valkenburgh  there- 
upon submitted  such  plat  to  the  common  coun- 
cil of  the  city  for  acceptance,  but  they  declined 
to  accept  of  the  same,  and  notified  liim  to  that 
effect.  Nevertheless,  he  graded  and  graveled 
the  street,  and  put  in  gutters  and  wooden  curb 
ing  and  plank  sidewalks,  and  sold  lots  fronting 
thereon.  April  12,  1894,  the  plaintiff,  Mrs. 
Mahler,  acquired  title  to  one  of  the  lots  front- 
ing thereon  through  several  mesne  convey- 
ances, the  first  being  a  deed  from  Van  Valken 
burgh  to  Murray,  June  21,  1884,  each  and  all 
of  which  dee<ls  described  the  land  as  com- 
mencing at  a  point  on  the  north  line  of  Wash- 
ington Place,  130  feet  east  of  the  east  line  of 
Washington  avenue;  thence  east,  along  said 
north  line  of  Washington  Place,  40  feet  to  a 
point;  thence  north  105  feet,  to  a  point;  thence 
west  40  feet,  to  a  point;  thence  south  105  feet, 
to  place  of  beginning.  Noveml)er  18,  1889, 
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the  city  resolved  to  open  Twenty-Sixth  street, 
and  for  that  purpose  Van  Valkenburgh  con- 
veyed that  portion  thereof  east  of  the  defend 
ant's  premises,  hereinafter  described,  to  the 
city  July  12,  1892.  Some  time  prior  to  the 
acts  complained  of,  the  defendant  acquired 
title  derived  from  Van  Valkenburgh,  in  1884 
and  1886,  through  several  mesne  conveyances, 
to  two  lots,  each  fronting  on  the  east  100  feet 
of  Washington  place,  and  each  running  back 
therefrom  105  feet,  and  also  acquired  title, 
derived  from  Van  Valkenburgh,  May  23, 18H7, 
through  several  mesne  conveyances,  to  the 
east  one  third  of  Washington  Place,  being 
that  portion  of  Washington  Place  between 
the  two  lots  he  acquired  as  above  mentioned, 
and  also  a  strip  3  feet  wide  and  256  feet  long 
between  said  lots  and  Washington  Place  on 
the  west,  and  Twenty- Sixth  street  on  the  east 
The  plaintiffs  concede  that,  before  they  ob- 
tained their  lot  in  question  there  was  a"  wire 
fence  entirely  across  Washington  Place,  200 
feet  east  of  Washington  avenue,  and  parallel 
with  that  avenue,  bemg  30  feet  east  of  the  east 
line  of  the  plaintiffs'  Tot;  that,  after  thev  ac- 
quired such  title  as  indicated,  they  tore  down 
that  wire  fence;  that  some  time  afterwards 
the  defendant  caused  a  second  fence  to  be 
built  on  the  same  line  where  the  wire  fence 
1  had  stood,  and  which  last  fence  was  constructed 
of  heavy  plank  cedar  posts  and  clapboards, 
which  last  fence  the  plaintiffs  cut  down  and 
removed;  that  two  weeks  afterwards  the 
defendant  rebuilt  the  same  upon  the  same 
line,  and  of  similar  materials;  that  thereupon, 
and  on  November  5,  1894,  the  plaintiffs  com- 
menced this  action  in  eq^uity  to  abate  and  re- 
move said  fence  as  a  nuisance,  and  to  enjoin 
and  restrain  the  defendant  from  constructing 
and  maintaining  such  fence.  The  defendant 
answered  by  way  of  admissions,  denials,  and 
counter  allegations  to  some  of  the  facts  as 
stated  and  others  to  be  stated.  At  the  close 
of  the  trial,  the  court  found,  in  effect,  some 
of  the  facts  stated,  and  also,  in  effect,  that 
Washington  Place,  and  the  whole  thereof, 
was  a  public  road  or  highway,  and  that  such 
fence  was  a  nuisance  therein  and  ordered 
judgment  abating  the  same,  and  perpetually 
enjoining  the  (Sfendant  from  construciins 
or  maintaining  such  fence.  From  the  judg- 
ment entered  thereon  accordingly,  the  defend- 
ant brings  this  appeal. 

1.  The  finding  of  the  trial  court  to  the  effect 
that  that  portion  of  Washington  Place  east  of 
the  fence  mentioned  had  been  a  public  road  or 
highway  ever  since  1883  is  contrary  to  the  undis- 
puted evidence.  As  indicated,  the  city,  in  188S, 
expressly  refused  to  accept  the  plat  with  Wash- 
ington Place  designated,  thereop  as  a  street. 
There  is  no  claim  or  pretense  that  Washington 
Place,  so  designated  on  that  plat,  extended 
east  to  any  street  or  roadway,  public  or  private. 
On  the  contrary,  it  is  undisputed  that  its  east 
end,  as  designated  on  that  plat,  terminated  on 
lands  then  owned  wholly  by  Van  Valken- 
burgh, and  that  his  land  extended  still  fur- 
ther east  for  a  distance  of  more  than  85  feet. 
So  it  is  undisputed  that,  for  nearly  seven 
years  prior  to  the  time  when  the  plaintiffs 
obtained  their  lot,  Van  Valkenburgh  and  his 
grantees  of  the  land  abutting  upon  that  por- 
tion  of   Washington    Place  east  of  the  line 
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where  the  fence  is  so  located,  by  convey- 
ances and  otherwise,  treated  that  portion  of 
Washington  Place  as  private  property,  to 
which  neither  the  public  nor  any  other  par- 
ties or  persons  had  any  right,  title,  or  inter- 
est: and  tbe  city  not  only  refused  to  accept 
the  same  as  a  public  road  or  street,  as  men- 
tioned, but  compelled  the  owners  thereof  to 
pay  assessments  thereon  as  private  property, 
for  opening,  grading,  and  improving  Twenty- 
Sixth  street;  and  there  is  no  evidence  that 
that  portion  of  Washington  Place  east  of  the 
line  of  that  fence  was  used  by  the  public  dur- 
ing any  portion  of  such  seven  years  as  a  road 
or  "street,  public  or  private.  The  law  is  well 
settled  that,  to  constitute  a  public  street  or 
highway  by  dedication,  there  must  not  only  be 
an  absolute  dedication,— a  setting  apart  and  a 
surrender  to  the  public  use  of  the  land  by  the 
proprietors, — but  there  must  be  an  acceptance 
and  a  formal  opening  thereof  by  tbe  proper 
authorities,  or  a  user  whicli  is  equivalent  to 
^uch  acceptance  and  opening.  Uoldane  v.  Cold 
Spring,  21  N.  Y.  474;  Fonda  v.  Bornt,  2 
Keves,  48;  Nhigara  Falls  Suspension  Bridge 
Co^  V.  Bar?iman,  66  N.  Y.  261;  People  v.  U?i- 
derhill,  144  N.  Y.  824;  Connehan  v.  Ford,  9 
Wis.  240;  Hanson  v.  Taylor,  23  Wis.  547; 
Eastland  v.  Fogo,  66  Wis.  188.  Obviously, 
there  was  no  such  acceptance  or  user;  and 
hence  it  was  competent  for  the  proprietors  and 
abutting  owners  to  revoke  the  same,  and  they 
did  revoke  the  same.  Holdane  v.  Cold  Spring, 
sttpra.  We  must  hold  that  the  portion  of 
Wa.<«hington  Place  upon  which  such  fence  was 
located  never  became  a  public  road  or  street. 
nor  did  any  portion  thereof  east  t)f  the  line 
where  that  fence  was  located  become  such  pub- 
lic road  or  street. 

2.  As  to  the  portion  of  Washington  Place 
west  of  the  line  of  that  fence,  it  may  be  other- 
wise. It  appears  that  in  1891  and  1892  Van 
Valkenburgh  obtained  certain  adjudications  to 
the  effect  that  certain  tax  certificates  on  that 
portion  of  Washington  Place  west  of  the  fence 
were  void,  for  the  reason  that  the  same  was  a 
public  road  or  street,  and  hence  exempt  from 
taxation.  Since  thai  portion  of  Washington 
Place  opened  directly  upon  the  public  avenue 
at  its  west  end,  it  may  be  that,  under  the  au 
thoriiies,  it  was  not  precluded  from  being  a 
public  street  or  road  by  the  mere  fact  that  it 
was  and  is  a  cul  de  sar,.  Moll  v.  Benckler,  30 
Wis.  584;  SchaU  v.  I^eil,  56  Wis.  429;  Moo?'e 
V.  Roberts,  64  Wis.  538;  Pef^ple,  Williams,  v. 
Kingman,  24  N.  Y.  559;  Elliott,  Roads  & 
Streets,  p.  1,  and  cases  there  cited.  Assuming 
that  that  portion  of  Washington  Place  west  of 
the  fence  is  a  public  road  or  street,  yet  that 
would  not  make  the  fence  a  public  nuisance; 
and,  even  if  it  were,  still  that  would  not  give 
the  plaintiflPs,  as  private  citizens,  a  right  of 
action  to  abate  the  same,  for  it  is  well  settled 
that,  to  entitle  a  private  party  to  maintain  an 
action  to  abate  a  public  nuisance,  it  must  ap- 
pear that  he  has  suffered  some  special  or  pe- 
culiar damages,  differing,  not  merely  in  degree, 
but  in  kind,  from  that  which  is  deemed  com- 
mon to  all.  Zettel  v.  West  Betid,  79  Wis.  316; 
Hay  v.  Weber,  79  Wis.  591;  Frajis  v.  Chicago, 
St.  P.  M,  d:  0.  K  Co.  86  Wis.  603.  Such  being 
tbe  law,  it  is  obvious  that  the  right  of  the 
plaintiffs  to  maintain  this  private  action  is  no 
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greater  nor  less  bv  reason  of  Washington  Place 
in  front  of  their  lot  being  regarded  as  a  public 
road  or  street,  or  merely  as  a  private  road  or 
street.  In  other  words,  the  only  ground  upon 
which  the  plaintiffs  can  expect  to  maintain  this 
action,  if  at  all.  is  that,  as  owners  of  the  lot 
mentioned,  the  fence  is  as  to  them  a  private 
nuisance. 

8.  It  must  be  admitted  that  the  only  rights 
the  plaintiffs  have  in  or  upon  Washington 
Place,  differing  in  kind  from  the  rights  of  the 
public,  they  acquired  under  and  by  virtue  of 
the  deed  of  the  lot  which  they  received  April 
12,  1894.  That  deed,  like  the  deed  from  Van 
Valkenburgh  to  Murrav  of  the  same  lot,  ten 
years  before,  and  all  intervening  deeds,  de- 
scribed the  lot  by  metes  and  bounds,  and  lo- 
cated the  south  line  of  the  lot  as  running  along 
and  upon  the  north  line  of  Washington  Place; 
and  yet,  bv  reason  of  Van  Valken burgh's  plat, 
recognized  in  the  deeds,  it  may  be,  and  for  the 
purposes  of  this  case  we  assume,  what  is  most 
favorable  to  the  plaintiffs,  that,  under  the  ad- 
judication of  this  court,  their  lot  extends  to  the 
centre  of  Washington  Place.  Pettibone  v. 
Hamilton,  40  Wis.  402;  Norcrfss  v.  Griffiths, 
65  Wis.  599.  56  Am.  Rep.  642.  Such  rights, 
of  the  plaintiffs,  having  been  acquired  by  the 
deed,  are  necessarily  measured  by  the  language 
of  the  deed.  Goddard,  Easem.  (Bennett^  e(i.) 
314;  Comsiock  v.  Van  Deusen,  5  Pick.  163; 
Miller  V.  Wasfiburn,  111  yi&ss.  Sll;  Fischer  v. 
Laack,  76  Wis.  813.  Since  the  deed  recog- 
nizes the  plat,  it  must  be  construed  with  refer- 
ence to  the  plat.  Ib^id.  In  the  case  at  bar 
there  was  no  covenant  or  agreement  in  any  of 
such  deeds,  or  at  all.  that  Washington  Place 
or  any  part  of  it  should  remain  open  for  the 
use  or  benefit  of  such  grantee,  or  at  all;  and 
our  statute,  unlike  the  law  in  some  states,  ex- 
pressly declares  that  **no  covenant  shall  be 
implied  in  any  conveyance  of  real  estate, 
whether  such  conveyance  contain  special  cov- 
enants orcot."  Rev.  Stat.  §  2204;  Ferguson  v. 
Mason,  60  Wis.  383.  The  rights  of  the  plain- 
tiffs  are  based  upon  ihe  grant  with  reference  to 
such  plat,  and  nothing  more.  *'When  an  in- 
corporeal right  of  such  a  nature  is  created  by 
grant,"  says  a  learned  author,  "the  question 
whether  it  is  or  is  not  appurtenant  to  land  de- 
pends upon  the  nature  of  the  right  and  the 
intention  of  the  parties  creating  it.  In  order 
to  make  such  a  right  appurtenant  to  land,  the 
right  must  be  in  its  nature  an  appropriate  and 
necessary  adjunct  of  the  land  conveyed,  hav- 
ing in  view  the  purposes  for  which  the  land  is 
conveyed;  and  the  conveyance  must  show 
that  tUe  parties  intended  the  right  to  be  made 
appurtenant  to  the  land  conveyed."  Washb. 
Easem.  4uh  ed.  pp.  8,  9.  Nothing  will  pass^ 
as  an  easement  to  a  dominant  estate,  although 
it  may  have  been  used  with  it,  unless  a  right 
thus  to  use  it  has  become  consummate,  and 
thereby  made  appurtenant  to  the  granted 
premises,  or  is  expressly  mentioned  in  the  deed 
conveying  the  same  as  an  easement  intended 
to  be*  conveyed  thereby."  Id.  p.  41.  An- 
other learned,  author  is  equally  explicit:  "A 
right  of  way  appurtenant  to  a  dominant  tene- 
ment can  be  used  only  for  the  purpose  of  pass- 
ing to  or  from  that  tenement.  It  cannot  lie 
used  even  by  the  dominant  owner  for  any  pur- 
pose unconnected  with  enjoyment  of  the  domi- 
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DCDt  tenement,  neither  can  it  be  assigned  by 
bim  to  a  stranger,  and  so  be  made  a  right  in 
gross,  nor  can  he  license  a  stranger  to  use  the 
way  when  he  is  not  comine  to  or  from  the 
dominant  tenement."  Goddard's  Easem.  p. 
209;  Aekroyd  v.  Smith,  10  C.  B.  164;  Thorpe 
V.  Brunifitt,  L.  R.  8  Ch.  App.  650.  A  right 
not  connected  with  the  enjoyment  or  use  of  a 
parcel  of  land  granted  cannot  be  annexed  as 
an  incident  to  that  land,  so  as  to  become  ap- 
purtenant to  it.  Linthicum  v.  Ray,  76  U.  8. 
9  Wall.  241,  19  L.  ed.  657.  "A  thing  is  ap- 
purtenant to  something  else,"  said  FHeld,  J., 
"only  when  it  stands  jn  the  relation  of  an  in- 
cident to  a  principal,  and  is  necessarily  con- 
nected with  the  use  and  enjoyment  of  the  lat- 
ter." Humphreys  v.  McKisiock,  140  U.  S.  313, 
314, 35  L.  ed.  476.  Upon  the  principles  stated, 
the  plaintiffs,  under  and  by  virtue  of  their 
deed  of  the  lot  mentioned,  and  as  incident  to 
the  grant,  acquired  the  right  to  use  Washing- 
ton Place  so  far  as  the  same  was  appurtenant 
to  their  lot,  and  to  freely  pass  over  the  same 
to  and  from  their  lot  and  the  public  avenue  on 
the  west;  and  this  right  included  the  right  of 
all  persons  having  occasion  to  go  to  or  from 
the  premises  of  the  plaintiffs.  This  is  equally 
true  of  those  owning  lots  abutting  upon  Wash- 
ington Place  east  of  the  plaintiffs*  lot,  as  well 
as  such  abutting  owners  south  and  west  of  their 
lot.  But,  as  indicated,  such  rights  of  the  plain- 
tiffs did  not.  under  the  facts  and  circumstances 
stated,  give  them  any  ri^ht  to  remove  the 
fence  mentioned,  nor  to  break  into  the  defend- 
ant's premises  on  land  not  appurtenant  to  their 
lot.  Had  Washington  Place,  as  originally 
platted,  connected  with  any  public  street  or 
roadway  on  the  east,  a  different  question 
would  have  been  presented.  The  views  ex- 
pressed are  abundantly  supported  by  authority 
as  well  as  reason.  Badeau  v.  Mead,  14  Barb. 
328;  Cot  v.  James,  59  Barb.  144,  157,  Af- 
firmed 45  N.  Y.  557;  /S/>eir  v.  Utrecht,  121 
N.  Y.  429;  P€(mU  v.  UnderhiU,  144  N.  Y.  316; 
Langmaid  v.  Higgiiis,  129  Mass.  353;  Pearson 
•V.  Allen,  151  Mass.  79. 

4.  Besides,  the  case  is  not  one  calling  for 
equitable  interference.  Eouity  should  not  be 
successfully  invoked  merely  to  inflict  injury 
or  damage'to  the  defendant,  without  securing 
any  subs^tantial  right  or  benefit  to  the  plaintiff. 


Atty.  Gen.  v.  Xichol  16  Ves.  Jr.  338;  Jfiww- 
sippi  <fe  M.  R.  Co.  V.  ^yard,  67  C.  8.  2  Black, 
485,  17  L.  ed.  311. 

The  judgment  of  the  Circuit  Court  is  retersed, 
and  the  cause  is  remanded,  with  direction  to 
dismiss  the  complaint. 

Winslow,  J.,  dissenting: 
There  are  a  few  well-established  legal  princi- 
ples which  seem  to  me  to  call  for  affirmance  of 
this  judgment.  These  principles  I  shall  briefly 
state:  (1)  It  is  now  well  settled  that  a  eul  de  sJc 
may  be  a  highway.  Elliott,  Roads  &  Streets, 
p.  1,  and  authorities  cited:  Barileit  v.  Bangor, 
67  Me.  460;  S^hatz  v.  Ffeil,  56  Wis.  429.  (2) 
When  a  land  owner  surveys  and  plats  land  and 
sells  lots  with  reference  to  such  plat  (as  here), 
there  results  an  immediate  and  irrevocable 
dedication  of  the  streets  marked  on  the  plat 
which  is  binding  on  both  vendor  and  vendee. 
2  Dill.  Mun.  Corp.  3d  ed.  ^  640,  and  authori- 
ties cited  in  note  2;  Donohoo  v.  Murray,  62 
Wis.  100,  citing  and '  approving  ^W^^r^  v.. 
Bangor,  supra.  (3)  The  purchaser's  right  ex- 
tends to  have  all  the  streets  remain  open 
!  which  were  marked  on  the  plat,  and  he  may 
i  enforce  such  right:  2  Dill.  Mun.  Corp.  supra; 
I  Elliott,  Roads  vfc  Streets,  p.  112.  and  cases  cited 
I  in  note.  (4)  This  right  is  based  upon  theprin- 
!  ciple  of  estoppel,  and  not  upon  the  doctrine  of 
I  grant  or  covenant.  The  grantor  is  estopped 
i  from  denying  the  existence  of  the  indicated 
ways,  because  it  is  presumed  that  the  indicated 
ways  add  value  to  the  lots,  and  that  the  pur- 
chaser paid  such  added  value.  Elliott,  Roads 
&  Streeis,  p.  113.  (5)  This  right  extends 
equally  to  a  way  which  is  a  cul  de  sac.  The 
purchaser  has  the  right  to  have  the  entire  rul 
de  sac  kept  open,  and  not  merely  that  part 
which  is-  nece&sary  for  his  use  in  reaching 
some  other  highwav.  Thomas  y.  Poole,  7  Grav, 
83;  Rodgers  v.  Paries,  9  Gray,  445;  For  v. 
Union  Sugar  Refinery,  109  Mass.  292.  (6)  The 
enjoyment  of  such  a  right  will  be  protected  by 
injunction.  2  Story,  Eq.  Jur.  12th  ed.  §55  926. 
927.  Believing  these  propositions  to  be  unas- 
sailable. I  cannot  agree  with  the  conclusion 
reached  on  this  case. 

Marshally  J. :    I  concur  in  the  foregoin? 
dissenting  opinion  by   Mr.  Justice  Window. 
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V. 

Lydia  A.  MOORE.       • 
( N.H ) 

1.    A  tenant  hasarl(Brht  to  manure  pro- 
duced on  the  leased  preraises  by  stock  In  excess 


of  that  maintainable  by  the  products  of  the  prem- 
ises from  fodder  produced  elsewhere. 

8.  A  tenant  will  not  lose  his  property 
in  manure  owned  by  him  by  iDtermixitiff  it 
without  fraudulent  intent  with  that  owned  by  the 
landlord  of  the  same  quality  and  value  without 
the  latter's  consent. 

S.   One  of  two  tenants  in  common  of  a 


Note.— /;if/^if«  of  Imidlord  and  tenant  in  renpect 

(o  manure  on  leased  premines. 
In  England  there  are  few  decisions  upon  this 
Kcneral  question,— not  enoufirh  to  determine  clearly 
what  the  common  law  is.    Most  of  the  cases  In 
which  the  question  has  arisen  there  have  been  gov- 
«^rned  by  an  express  covenant  in  the  lease  or  by  ^ 
^tom  in  the  particular  locality  where  the  case ' 
'..  R.  A. 


arose.  The  few  cases  in  which  the  question  was 
free  from  controlling  circumstances  seem  to  con- 
flict and  are  too  mea^eriy  report^Ki  to  make  it  cer- 
tain that  they  were  not  in  fact  governed  by  spe- 
cial circumstances. 

In  Webb  v.  Plummer,  2  Barn.  &  Aid.  74«,  the 
lease  expressly  prohibited  the  carrylner  away  of  ma- 
nure. 
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quRDtity  ol  manuie  may  rightfully  take  away 
bis  share  without  the  iDtervention  of  a  court  to 
make  the  division. 

(March  16, 1804.) 

ACTION  to  recover  damages  for  the  alleged 
wrongful  conversion  by  defendant  of  cer- 
tain manure  alleged  to  have  been  the  property 
of  plaintiff.     Judgment  for  plaintiff. 

On  March  81,  1883,  defendant  leased  for  a 
term  of  three  years  a  farm  to  plaintiff  who  cov- 
enated  to  consume  and  convert  into  manure  to 
be  used  and  left  on  the  farm  all  hay  and  fod- 
der raised  on  the  farm.     Plaintiff  held  over  and 


continued  to  occupv  until  May  30,  1892.  Dur- 
ing the  last  year  of  his  occupancy  he  procured 
large  quantities  of  fodder  not  raised  on  the 
farm  which  upon  bein^  converted  into  ma- 
nure, was  mixed  in  a  single  heap  with  that 
produced  from  fodder  raised  on  the  place. 
Defendant  prevented  him  from  taking  it  away. 

Further  facts  appear  in  the  opinion. 

Measrs.  Leach  A  Stevens  for  plaintiff. 

Messrs,  Albin  &  Martin  for  defendant. 

Carpenter^  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  held  the  farm  after  the 
expiration    of  three    years  as    tenant    from 


Id  Smith  v.  Chance,  2  Bam.  &  Aid.  754,  the  lease 
required  the  conBumptloo  of  the  bay  on  the  prem- 
ises or  for  every  load  of  hay  removed  there  should 
be  a  return  of  two  loads  of  manure. 

Id  Kicbards  v.  Bluck,  6  C.  B.  437,  6  Dowl.  &  L.  325, 
12  Jur.  963,  the  lease  coDtained  the  covenant  that 
the  tenant  should  during  the  term  consume  and 
convert  into  manure  and  spread  on  the  premises 
all  the  irreen  crops  growu  thereon,  or  in  case  he 
sold  any  part  of  them  he  should  for  every  ton  sold 
brlner  back  and  spread  on  the  premises  a  ton  of 
^ood  stable  manure. 

In  Beaty  v.  Gibbons,  16  East,  116,  the  covenant 
provided  that  the  tenant  should  spread  the  manure 
on  the  farm  and  should  sell  and  dispose  of  such  as 
remained  upon  the  premises  at  the  end  of  the  term 
to  the  succeeding  tenant,  and  the  court  held  that 
the  covenant  prohibited  him  from  taking  the  ma- 
nure off  from  the  premises  but  that  it  was  his  prop- 
erty, and  that  if  the  succeeding  tenant  used  it  be- 
fore paying  for  it  he  was  guilty  of  trespass. 

Under  a  covenant  to  use  the  land  In  a  husband- 
like manner  the  tenant  ought  to  use  on  the  land  all 
the  manure  made  there,  but  he  may  carry  away 
com  and  straw  not  used  up  at  the  end  of  the  term 
and  is  not  hound  to  return  the  manure  made  from 
it.  Watson  v.  Welch,  1  Esp.  N.  P.  131  (279),  26  Vio. 
Abr.  468. 

In  Leigh  v.  Lillie,  6  Hurlst.&N.  165,  30 L.  J.  Exoh. 
25.  the  lease  provided  that  the  tenant  should  not 
carry  away  any  manure  under  the  increased  rent 
of  £10  for  every  ton  carried  away. 

A  bond  conditioned  that  the  tenant  would  not 
remove  any  of  the  manure  made  on  the  farm  is 
broken  by  his  permitting  a  third  person  to  remove 
manure  made  by  cattle  housed  on  the  farm  but 
belonging  to  such  third  person  and  fed  with  fod- 
der brought  upon  the  farm  by  him.  Hindle  v.  Pol- 
lett,  6  Mees.  &  W.  529. 

In  Clarke  v.  Roystone^  13  Mees.  &  W.  752,  it  ap- 
peared that  the  custom  was  for  the  tenant  to  pay 
for  the  value  of  the  manure  upon  going  in.  and  to 
receive  pay  for  the  value  of  that  left  on  going  out; 
and  it  was  held  that  an  agreement  to  leave  the  ma- 
nure upon  the  land  upon  going  out  excluded  the 
custom  and  removed  the  liability  to  pay  upon  go- 
ing in. 

A  covenant  to  expend  the  manure  on  the  farm 
will  prevent  the  removal  of  any  manure  which  ex- 
ists at  the  expiration  of  the  term,  but  not  that 
which  is  made  subsequently  while  the  tenant  is 
holding  over.    Elliott  v.  Elliott,  20  Ont.  Rep.  134. 

In  Massey  v.  Goodall,  17  Q.  B.  310, 20  L.  J.  Q.  B.  636, 
15  Jur.  991,  the  covenant  was  that  the  tenant  should 
not  sell  any  manure  produced  on  the  farm  without 
the  written  consent  of  the  landlord. 

In  Shier  v.  Shier,  22  IT.  C.  C.  P.  142,  there  was  a 
covenant  in  the  lease  regulating  the  rights  of  the 
parties  as  to  the  manure. 

In  Pulteney  V.  Shelton,  5  Ves.  Jr.  147,  an  injunc- 
tion was  granted  to  restrain  the  tenant  from  re- 
moving manure  and  other  products  of  the  farm. 
81  L.  R.  A. 


And  in  Onslow  v. 


,  16  Ves.  Jr.  172,  an  in- 


junction was  allowed  against  taking  away  manure* 

But  in  Higgon  v.  Mortimer,  6  Car.  &  P.  616,  it 
seems  to  be  conceded  that  the  tenant  has  a  right  to 
carry  away  manure  made  during  the  term,  since 
the  action  was  for  taking  away  a  portion  of  the 
earth  on  which  the  manure  rested. 

If  the  lease  provides  that  the  manure  shall  be  left 
on  the  land  to  be  used  by  the  landlord  or  the  suc- 
ceeding tenant  it  excludes  the  operation  of  a  cus- 
tom which  required  the  tenant  to  leave  the  manure 
but  entitled  him  to  be  paid  for  it.  Roberts  v.  Bar- 
ker. Car.  k  M.  808, 3Tyrw.  916. 

In  New  Brunswick  it  is  not  contrary  to  the  course 
of  good  husbandry  to  remove  manure  from  the 
farm:  and  in  the  absence  of  any  custom  or  special 
agreement  to  the  contrary  the  outgoing  tenant  has 
a  right  to  the  manure  lying  in  heaps  in  the  barn- 
yard, and  may  take  it  away  as  a  personal  chattel  at 
the  end  of  the  term.  Foshay  v.  Barnes,  12  N.  B. 
450. 

The  mere  relation  of  landlord  and  tenant  is  not 
sufficient  to  support  an  action  for  failure  to  ex- 
pend a  certain  quantity  of  manure  on  the  farm 
each  year.    Brown  v.  Crump,  1  Marsh.  567. 

But  the  relation  of  landlord  and  tenant  is  suffi- 
cient to  support  an  undertaking  to  cultivate  the 
farm  in  a  good  and  husband-like  manner  and  not 
to  carry  away  any  of  the  manure  made  on  the 
premises.    Powley  v.  Walker,  5  T.  R.  873. 

American  authorities. 

In  this  country  the  rule  is  quite  general  that  in 
the  absence  of  a  special  agreement  the  manure 
must  be  left  upon  the  premises  and  cannot  be  re- 
moved therefrom  in  all  cases  of  agricultural  leases. 

Manure  upon  a  farm  used  either  for  cultivation 
or  for  a  dairy  farm,  and  made  partly  from  the  prod- 
ucts of  the  farm  and  partly  from  feed  purchased 
elsewhere,  cannot  be  removed  by  the  tenant  off 
from  the  farm.    Bonnell  v.  Allen,  53  Ind.  130. 

An  outgoing  tenant  in  agriculture  is  not  entitled 
to  the  manure  made  on  the  farm  during  his  term, 
even  though  lying  in  heaps  in  the  farmyard,  and 
though  it  was  made  from  his  own  fodder  and  by 
his  own  cattle.    Lassell  v.  Heed,  6  Me.  222. 

In  Chase  v.  Wingate,  68  Me.  204,  28  Am.  Hep.  36, 
the  court  in  considering  the  right  of  a  mortgagor 
to  take  away  manure  made  on  the  mortgaged 
premises  says  that  as  between  landlord  and  tenant 
manure  made  in  the  course  of  husbandry  on  the 
farm  is  so  attached  to  and  connected  with  the 
realty  that  in  the  absence  of  an  express  stipulation 
or  understanding  to  the  contrary  it  passes  as  ap- 
purtenant to  it.  This  doctrine  restp  upon  the 
ground  that  it  is  for  the  interest  of  good  hus- 
t)andry  and  the  encouragement  of  agriculture  that 
manure  produced  on  the  larm  should  be  consumed 
upon  it,  and  that  the  land  should  not  be  impover- 
ished by  the  removal  therefrom  of  the  material  nec- 
essary for  its  enrichment  and  the  growth  of  the 
succeeding  crop. 
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year  to  year,  upon  the  terms  expressed  in  the 
lease.  Russdl  v.  Fahyan,  34  N.  H.  218,  228; 
Conway  v.  Starkweatlier,  1  Denio,  113. 

Manure  made  upon  a  farm  by  the  consump- 
tion of  its  products  in  the  ordinary  course  of 
husbandry  is  a  part  of  the  realty,  tt  cannot  be 
sold  or  carried  away  by  a  tenant  without  the 
landlord's  consent.  Sawyer  w.Twt^,  26  N.  H. 
345,  349;  Perry  v.  Carr.  44  N.  H.  118, 120;  Hill 
V.  De  Rochemont,  48  N.  H.  87,  88.  The  doctrine 
"was  established  for  the  benefit  of  agriculture. 
It  found  its  origin  in  the  fact  that  it  is  essential 


to  the  successful  cultivation  of  a  farm  tlint 
the  manure,  produced  from  the  droppings  of 
cattle  and  swine  fed  upon  the  products  of  the 
farm,  and  composted  with  earth  and  vegetable 
matter  taken  from  the  land,  should  be  used  to 
supply  the  drain  made  upon  the  soil  in  the 
production  of  crops,  which  otherwise  would 
become  impoverished  and  barren;  and  in  ihe 
fact  that  the  manure  so  produced  is  generally 
regarded  by  farmers  in  this  country  as  a  part 
of  the  realty,  and  has  been  so  treated  by  land- 
lords and  tenants  from  time    immeniorial.*" 


In  OallaflTber  v.  Shipley,  24  Md.  418,  K7  Am.  Dec 
611,  it  is  stated  that  by  the  flreneral  current  of 
American  as  well  as  Engrlish  authorities  the  ten- 
ant under  a  farming  lease  has  no  right  to  remove 
from  the  premises  any  manure  made  either  wholly 
or  in  part  from  the  products  of  the  farm.  But  if 
the  land  is  used  for  the  purpose  of  herding  cattle, 
and  is  not  cultivated,  there  is  nothing  to  prevent 
the  removal  of  the  manure  produced  in  the  course 
ot  that  business. 

Manure  made  on  a  farm  occupied  by  a  tenant  in 
the  ordinary  course  of  husbandry  is  by  usage, 
practice,  and  the  general  understanding  so  at- 
tached to  and  connected  with  the  realty  that  in  the 
absence  of  any  express  stipulation  on  the  subject 
an  outgoing  tenant  has  no  right  to  remove  it  or  sell 
it  to  be  removed.  Daniels  v.  Pond,  21  Pick.  367,  32 
Am.  Dec.  260. 

The  rule  of  Daniels  v.  Pond  is  recognized  in  Pay 
V.  Muzzey,  13  Gray,  53,  74  Am.  Dec.  619.  which  was 
a  case  involving  the  duty  of  an  administrator  in 
reference  to  manure  on  the"  premises  of  bis  intes- 
tate. 

Manure  passes  with  the  land  in  the  absence  of 
express  agreement  to  the  contrary.  Strong  v. 
Doyle,  110  Mass.  92. 

The  manure  belongs  to  the  owner  of  the  farm. 
Lewis  V.  Lyman,  22  Pick.  437. 

The  lease  may  provide  that  the  manure  shall  be 
left  on  the  premises.  Brown  v.  Magorty,  156  Mass. 
209. 

The  manure  belongs  to  the  farm  as  an  incident 
necessary  for  its  Improvement  and  cultivation. 
Plumer  v.  Plumer.  30  N.  H.  558. 

The  removal  of  manure  by  a  tenant  is  waste. 
Barrington  v.  Justice,  4  Pa.  L.  J.  289. 

The  sale  and  removal  by  a  tenant  at  will  of  ma- 
nure manufactured  on  the  premises  in  due  course 
of  husbandry  is  waste.  Perry  v.  Carr,  44  N.  H.  118. 

Under  a  lease  providing  that  for  every  ton  of  hay 
not  consumed  on  the  farm  the  tenant  should  bring 
on  a  certain  quantity  of  manure  and  should  leave 
at  the  end  of  the  term  an  amount  equal  to  what  he 
found  there  when  he  took  possession,  he  cannot  re- 
move any  of  the  manure  made  during  the  term,  al- 
though  he  leaves  the  requisite  amount  at  the  end 
and  although  it  is  made  from  eel  grass  gathered  for 
that  purpose  on  the  farm.  Hill  v.  De  Rochemont, 
48  N.  H.  87. 

It  is  common  to  insert  a  covenant  !n  the  lease  of 
a  farm  to  leave  the  manure  of  the  last  year  upon 
it,    Middlebrook  v.  Corwin,  15  Wend.  1B9. 

Where  a  farm  is  let  for  agricultural  purposes,  in 
the  absence  of  stipulation  or  custom,  the  manure 
does  not  belong  to  the  tenant  but  to  the  farm. 
Ihid. 

Wheat  straw  is  not  embraced  in  the  term  *'ma- 
nurc"  so  as  jo  require  its  retention  and  use  on  the 
farm.    Fobes  v.  Shattuck,  22  Barb.  567. 

Incase  of  the  partition  sale  of  a  farm  in  posses- 
sion of  a  tenant  the  purchaser  of  the  barn  and 
barnj'ard  will  get  title  to  the  manure  lying  therein, 
so  that  the  tenant  cannot  afterwards  take  it  and 
spread  it  on  land  bought  by  another  person.  El- 
ting  V.  Palen,  60  Hun,  806. 
81  L.  R.  A. 


When  a  farm  is  let  for  agricultural  purpo9>es  the 
outgoing  tenant  has  no  right  to  remove  manure 
made  on  the  farm  during  his  term.  The  fact  that 
the  farm  is  used  as  a  milk  farm  and  not  strictly  for 
agricultural  purposes  in  the  general  sense  of  that 
term  does  not  vary  the  rule.  Wain  v.  Connor,  5 
Clark  (Pa.)  164. 

The  mere  fact  that  the  tenant  buys  some  hay  and 
some  grain  to  feed  to  the  stock  does  not  give  him 
any  title  to  the  manure.  Lewis  v.  Jones,  17  Pa. 3e. 
56  Am.  Dec.  550.  The  court  says  it  is  implied  from 
the  letting  of  a  farm  foraarricultural  purposes  that 
the  tenant  will  cultivate  the  farm  according  to  the 
rules  of  good  husbandry.  A  course  of  husbandry 
that  would  permit  the  tenant  to  take  away  the 
manure  would  be  injurious  to  the  public  intere*i 
and  ruinous  alike  to  landlord  and  tenants. 

A  tenant  cannot  remove  the  manure  as  againsit 
one  who  purchases  the  farm  from  his  landlorrl. 
Wetherbee  v.  Ellison,  19  Vt.  379. 

FJxceptioiis  to  the  rule. 

There  may  be  circumstances  under  which  the 
manure  does  not  belong  to  the  lessor,  and  there  s 
an  occasional  dissent  from  the  rule  which  gives  it 
to  him  generally. 

A  tenant  who  occupies  a  barn  to  keep  his  cattle 
in  and  feeds  them  from  his  own  hay  procured  else- 
where will  be  entitled  to  the  manure.  Corey  v. 
Bishop,  48  N.  H.  146. 

The  landlord  has  no  right  to  the  manure  if  the  pro- 
duce from  which  it  is  obtained  Is  not  grown  on  the 
farm,  or  in  case  it  is  made  In  connection  with  a 
livery-stable  business.  Carroll  v.  Newton,  17  How. 
Pr.  189. 

A  lessor  has  no  claim  to  manure  made  in  build- 
ings unconnected  with  agricultural  property  or 
out  of  the  course  of  husbandry.  Needham  v.  Alli- 
son, 24  N.H.  356. 

An  agreement  between  the  parties  may  make  the 
manure  personal  property,  and  It  does  not  then 
become  realty  by  being  left  upon  the  premises  at 
the  expiration  of  the  ternj.  Fletcher  v.  Herring. 
112  Mass.  382. 

In  Staples  v.  Emery,  7  Me.  201,  the  court  in  con- 
sidering the  right  to  take  manure  on  execution 
against  a  tenant  at  will  says  that  the  rule  which  prv- 
cludes  the  tenant  from  taking  the  manure  after  the 
end  of  the  term  or  during  its  last  year  does  not  a^*- 
ply  at  earlier  times  during  the  term,  and  that  the 
loss  would  fall  on  the  tenant  and  not  on  the  land- 
lord if  it  was  taken  off  from  the  farm,  so  that  there 
is  nothing  to  prevent  its  being  done. 

Manure  made  by  an  outgoing  tenant  may  be  re- 
moved by  him  in  the  absence  of  covenant  or  cus- 
tom to  the  contrary  provided  it  is  done  before  he 
gives  up  possession  of  the  farm.  Smith  wick  v.  Elli- 
son, 2 Ired.  L.  ;136. 38  Am.  Dec.  697.  In  thatcase the 
court  says  that  the  contrary  rule  is  held  in  some  of 
the  states  as  settled  upon  the  ground  of  the  ufvage 
and  general  understanding  of  the  country,  but  that 
since  no  custom  has  been  shown  to  exist  in  that 
state  which  would  govern  that  case  the  question 
must  be  determined  upon  common- law  principles. 
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HasUni  V.  Lockwood,  87  Conn.  500,  505,  9  Am. 
Rep.  350.  Whether  a  tenant,  "where  there  is 
no  positive  agreement  dispensing  with  the  en- 
gagement to  cultivate  his  farm  in  a  husband- 
Hke  manner,  is  bound  to  spend  the  hay  and 
other  like  produce  upon  it  as  the  means  of 
preserving  and  continuing  its  capacity"  (Perry 
V.  Carr,  and  Uill  v.  De  Rochemont,  supra),— 
in  other  words,  whether  the  express  or  implied 
obligation  to  cultivate  the  farm  in  a  husband- 
like manner  binds  him  as  matter  of  law,  to 
convert  into  manure  all  the  fodder  grown  on 
the  premises. — is  a  different,  and  possibly  an 
open  question.  Wing  v.  Gray,  86  Vt.  261,  266, 
267;  Lewis  v.  Lyman,  22  Pick.  487,  444,  445; 
Middlehrook  v.  Corwin,  15  Wend.  169,  and 
cases  cited;  Brown  v.  Crump,  1  Marsh.  567; 
Leffh  V.  IletHtt,  4  East,  154, 159;  Moulton  v. 
Robinsan,  27  N.  H.  550,  561;  Cooley,  Torts, 
334,  343,  344.  However  that  may  be,  no  rule 
of  good  husbandry  requires  a  tenant  to  buy  hay 
or  other  fodder  for  consumption  on  the  farm. 
If,  in  addition  to  the  stock  maintainable  from 
its  products,  he  keeps  cattle  for  hire,  and  feeds 
them  upon  fodder  procured  by  purchase,  or 
raised  by  him  on  other  lands,  the  landlord  has 
no  more  legal  or  equitable  interest  in  the  ma- 
nure so  produced  than  he  has  in  the  fodder  be- 
fore it  is  consumed.  It  is  not  made  in  ordi- 
nary course  of  husbandry.  It  is  produced  "in 
a  manner  substantially  like  making  it  in  a 
livery  stable."  Hill  v.  De  Rochemont,  48  N. 
H.  87, 90;  Corey  v.  Bishopjd.  146, 148.  It  is  im- 
material whether  the  additional  stock  is  kept 
for  hire,  or  is  the  tenant's  property.  J^feed- 
Tiam  V.  Allison,  24  N.  H.  355. 

The  plaintiff  did  not  lose  his  property  in  the 
manure  by  intermixing  it  with  the  defendant's 
manure,  of  the  same  quality  and  value,  with- 
out his  consent.  It  is  not  claimed  that  the 
plaintiff  mixed  the  manure  with  any  fraudu- 
lent or  wrongful  intent.  "The  intentional 
and  innocent  intermixture  of  property  of  sub- 
stantially the  same  quality  and  value  does  not 
<;bange  the  ownership.  And  no  one  has  a  right 
to  take  the  whole,  but  in  so  doing  commits  a 
trespass  on  the  other  owner.  He  should  notify 
him  to  make  a  division,  or  take  his  own  pro- 
portion at  his  peril,  taking  care  to  leave  to  the 
other  owner  as  much  as  belonged  to  him." 
Ryder  v.  Hathaway,  21  Pick.  298,  306;  Gil- 
man  V.  Hill,  36  N.  H.  811,  823;  Robinson  v. 
Holt,  39  N.  H.  557,  563,  75  Am.  Dec.  233; 
Moore  v.  Bowman,  47  N.  H.  494,  501,  502; 
Cheshire  R.  Co,  v.  Foster,  51  N.  H.  490,  493. 
"Even  if  the  commingling  were  malicious  or 
fraudulent,  a  rule  of  law  which  would  take 
from  the  wrongdoer  the  whole,  when  to  restore 
to  the  other  his  proportion  would  do  him  full 
justice,  would  be  a  rule  wholly  out  of  har- 
mony with  the  general  rules  of  civil  remedy, 
not  only  because  it  would  award  to  one  partv 
a  redress  beyond  his  loss,  but  also  because  it 
would  compel  the  other  party  to  pay,  not 
damages,  but  a  penalty."  Cooley,  Torts,  53, 
54. 

Whether  the  parties  were  tenants  in  common 
of  the  manure  is  a  question  that  need  not  be 
determined.  Gardner  v.  Dutch,  9  Mass.  427, 
480.  431;  Ryder  v.  Hathaway,  fuprn;  Chapman 
V.  SJupard,  89  Conn.  418,  425;  Kimberly  v. 
Patchin,  19  N.  Y.  330,  341,  75  Am.  Dec.  384. 
Assuming  that  they  were,  the  action  may  be 
^1  L.  R.  A. 


maintained.  A  tenant  in  common  has  the 
same  right  to  the  use  and  enjoyment  of  the 
common  property  that  he  has  to  his  sole  prop- 
erty, except  in  so  far  as  it  is  limited  by  the 
equal  right  of  his  cotenants.  Where  two  have 
each  an  equal  title  to  an  indivisible  chattel, 
"as  of  a  horse,  an  oxe,  or  a  cowe,"  neither, 
without  actual  and  exclusive  possession  of  the 
chattel,  can  enjoy  his  moiety.  Simultaneous 
enjoyment  by  each  of  his  equal  right  is  im- 
possible. Hence  neither  can  lawfully  take  it 
from  the  possession  of  the  other.  The  one  ex- 
cluded from  possession  has  no  legal  remedy, 
except  to  take  it  "when  he  can  see  his  time." 
Co.  Litt.  §  328;  Southworth  v.  Smith,  27  Conn. 
355,  859,  71  Am.  Dec.  72.  A  tenant  in  com- 
mon of  personal  as  well  as  real  property  has  a 
right  to  partition,  if  partition  is  possible,  and, 
if  not,  to  a  regulation  of  its  use  equivalent  to 
partition,  or  to  a  sale.  Co.  Litt.  164,  165<i; 
Stoufjhton  V.  Leigh,  1  Taunt.  402,  411,  412; 
Morrill  v.  Morrill,  5  N.  H.  184,  135;  Crotcell 
V.  Woodbury,  52  N.  H.  618.  On  partition  he 
is  entitled  to  no  particular  part  of  the  property, 
but  only  to  his  due  proportion  in  value  and 
quality  of  the  whole.  When  it  consists  of 
chattels  differing  in  quality  and  value,  an  ap- 
praisal of  the  value  and  consideration  of  the 
qualities  of  the  several  chattels  are  essential  to 
an  assignment  to  each  of  his  Just  share.  In 
this  case,  as  in  that  of  a  single  indivisible  chat- 
tel, if  the  parties  cannot  agree  upon  the  use, 
sale,  or  division,  judicial  intervention  is  nec- 
essary. Until  an  adjudication  of  their  rights, 
neither  can  assert  a  title  in  severalty  to  any 
portion  of  the  property.  When  the  common 
property  is  divisible,  by  weight,  measure,  or 
number,  into  portions  identical  in  quality  and 
value,  as  corn  and  various  other  articles,  a 
different  case  is  presented.  There  is  no  ques- 
tion of  legal  or  equitable  right.  There  is,  and 
can  be,  no  dispute  that  a  court  of  law  or  equity 
can  settle.  Counting,  weighing,  and  measur- 
ing are  not  judicial,  but  ministerial,  functions. 
Eciuity  could  do  no  more  than  decree  that  each 
might  take  so  many  pounds,  bushels,  or  yards, 
or  so  many  of  the  articles  in  number,  and  en- 
force its  decree  by  process, — in  other  words, 
enforce    the    conceded    right.     One  may,   in 

feneral,  do  without  a  decree  what  equity  would 
ecree  that  he  mi^ht  do.  Neither  law  nor 
equity  allows  one,  in  the  exercise  of  his  own 
rights,  to  do  an  unnecessary  and  avoidable  in- 
jury to  another.  One  is  entitled  to  the  posses- 
sion of  the  whole  in  those  cases  only  where  it 
is  necessary  to  his  enjoyment  of  his  moiety. 
Here  it  is  not  necessary.  There  is  no  more 
difficulty  in  separating  one  portion  from  an- 
other than  there  is  in  selecting  A*s  marked 
sheep  from  B*s  flock.  Either  may  make  the 
division.  The  law  is  not  so  unreasonable  as 
to  compel  a  resort  to  the  courts  in  order  to 
obtain  a  partition  which  either  may  make  with- 
out expense,  and  without  danger  of  injustice 
to  his  cotenant.  Except  in  Daniels  v.  Broion, 
34  N.  H.  454,  69  Am.  Dec.  505,  it  has  never 
been  held,  so  far  as  observed,  that  a  tenant  in 
common  is  liable  to  his  cotenant,  in  any  form 
of  proceeding,  for  taking  from  the  latter^s 
possession,  and  consuming  or  destroying,  his 
just  proportion,  only^  of  the  common  property. 
The  conveyance  by  a  tenant  in  common  of  a 
part  of  the  common  land  by  metes  and  bounds 
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may  effect  a  partition,  and  will  if  it  does  no 
injustice  to  his  cotenants, — if  their  just  share 
can  be  assierned  to  them  out  of  the  remaining 
land.  Holhrook  v.  Bowman,  68  N.  H.  313, 
321.  No  reason  is  perceived  why  a  similar 
doctrine  should  not  be  applied  in  the  case  of  a 
common  tenancy  of  chattels.  If  A  and  B  own 
in  common  100  "horses,  and  B  sells  10  of  them 
to  C  why  should  A  be  permitted  to  take  them 
'*when  he  can  see  his  lime,"  if  he  has  posses- 
sion of,  and  can  have  his  full  share  assigned  to 
him  from,  the  remaining  90?  However  that 
may  be,  a  tenant  in  common  of  goods  divisible 
by  tale  or  measure  may,  without  the  consent 
and  against  the  will  of  his  cotenant,  rightfully 
take  and  appropriate  to  his  sole  use,  sell,  or 
destroy,  so  much  of  them  as  he  pleases,  not 


exceeding  his  share,  and  by  so  doing  eiTect, 
pro  tnjito,  a  valid  partition.  To  this  extent, 
Daniels  Y.  Brown,  supra,  is  overruled.  IfaUy 
V.  Colcord,  69  N.  H.  8,  47  Am.  Rep.  176:  Gary 
V.  Gaae,  66  N.  H.  282,  288,  28  L.  R.  A.  «29. 
Sfldoji  V.  Hickock,  2  Cai.  166:  IjofMlell  v. 
Stowdl,  51  N.  Y.  70.  and  cases  cited:  Sffffiy, 
Wilbur,  77  N.  Y.  158,  164;  Cooley,  Torts,  4.5.-): 
6  Am.  L.  Rev.  455-459,  and  cases  cited.  The 
defendant  by  preventing  the  plaintiff  from 
taking  his  part  of  the  manure,  exercised  a 
dominion  over  it  inconsistent  with  the  plaintiff'^ 
rights.  Erans  v.  Mason,  64  N.  H.  9H. 
Judgment  for  ^le  plaintiff. 


19 Wallace.  J. 

curred. 


did  not  sit.     The  others  con- 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY. 

( Tenn ) 

1.  False  imprlflonmeiit  of  an  Innoeent 
person  on  a  cbarf^e  of  attemptingr  to  pass 
counterfeit  money  which  is  procured  by  a  rail- 
road detective  while  acting  within  the  scope  of 
his  authority  renders  the  railroad  company  liable 
in  this  particular  matter  althouflrb  he  exceeded 
his  authority  and  acted  contrary  to  his  instruc- 
tions respectlngr  the  cautioo  to  be  exercised. 

2.  An  express  order  of  an  unlawful  ar- 
rest by  an  agent  of  a  railroad  company  is  not 
necessary  to  render  the  c6mpany  liable  if  the 
arrest  was  procured  by  the  agent  acting  within 
the  scope  of  his  employment. 

(February  18, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Sumner  County  in 
his  favor  for  a  less  sum  than  he  demanded  in 
an  action  to  recover  damages  for  false  impris- 
onment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  S.  F.  Wilson,  J.  W.  Black- 
more,  and  G.  W.  Boddie,  for  appellant: 

A  corporation  is  responsible  for  the  acts  of 
its  agents,  done  either  in  contractu  or  in  delicto, 
in  the  business  of  their  employment,  just  as  an 
individual  is  liable. 

Philadelphia,  W.  <fc  B.  R.  Co.  v.  Quigley,  62 
U.S.  21  How.  202,  16L.ed.  73;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  77  U.  S.  10 
Wall.  604.  19  L.  ed.  1008;  Orleans  v.  Piatt,  99 
U.  S.  676.  25  L.  ed.  404;  Mulligan  v.  Neic  York 
iSt  R,  B.  R.  Co.  129  N.  Y.  506,  14  L.  R.  A.  791; 
Harris  v.  Louisville,  y.  O.  dt  T.  R.  Co.  35  Fed. 
Rep.  116. 


Note.— For  carriers'  liability  for  false  imprison- 
ment of  a  passenger,  see  note  to  Mulliiran  v.  New 
York&  K.  B.  R.  Co.  (N.  V.)  U  L.  R.  A.  791,  also  Gil- 
linsrham  v.  Ohio  River  R.  Co.  (W.  Va.)  14  L.  R.  A. 
798;  Palmeri  v.  Manhattan  R.  Co.  (N.  Y.)  16  L.  R.  A. 
136;  Central  R.  Co.  v.  Brewer  (Md.)  27  L.  R.  A.  63; 
and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry  (Kan.)  29 
L.  R.  A.  465. 
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Under  this  principle  it  may  be  liable  for  iht- 
fraud,  for  the  assaults,  and  for  false  imprisoo- 
meots  done  and  effected  by  its  asrents. 

Duggan  v.  Baltimore  d  O.  R.  Co,  159  Pa. 
248;  Denver  <£•  R.  G.  R.  Co.  v.  Harn\  122  U.  S. 
597,  30  L.  ed.  1146;  Lynch  v.  MetroiH>Ht,t n 
Eler.  R.  Co.  90  N.  Y.  77,  48  Am.  Rep.  141: 
Hutchinson  v.  Western  cfc  A.  R.  Co.  6  Hei^k. 
684;  Whekss  v.  Second  Nat.  Bank,  1  Baxt.  5<>y, 
25  Am.  Rep.  783;  Harris  y.  Louisville.  N.  0.  d 
T.  R.  Co.  svpra;  Lake  Shored;  M.  S.  R.  Co.  v. 
Prentice,  147  U.  S.  101-117,  37  L.  ed.  97-iaK 

The  principal  is  liable  to  third  parties  f(^r 
whatever  the  agent  does  and  says,  whether  con- 
tract, representations,  or  admissions  hemak(s; 
whatever  neglieence  he  is  guilty  of.  and  what 
ever  wrongs  lie  commits,  provided  he  act* 
within  the  scope  of  his  apparent  authority, 
and  provided  a  liability  would  attach  to  the 
principal  if  he  was  in  the  place  of  the  agent. 

1  Am.  <fcEng.  Enc.  Law,  p.  410.  note  3:  Ta", 
V.  Tennessee  I^ at.  ^a/iA;.  9  Ueisk.  479;  Pfanttr*' 
Ins.  Co.  V.  Sorrels,  1  Baxi.  352.  25  Am.  Rep. 
780. 

If  an  agent  acting  within  the  scoF>e  of  hi< 
agency  or  apparent  authority  commit  a  wrocsr 
to  the  injury  of  a  third  party,  the  principal !«« 
liable,  and  in  such  case  the  principal  is  not  re- 
lieved because  the  agent  in  the  matter  exceedei 
his  authority. 

Wac?iter\.  Phoinix  Assur.  Co.  132  Pa.  43^. 
1  Am.  &  Eng.  Enc.  Law,  p.  415,  note  2:  A>- 
ansrille  dt*  T.  H.  R.  Co.  v.  McKee,  99  Ind.  519 
50  Am.  Rep.  102;  Duggan  v.  Bnltimort  d-  U. 
R.  Co.  supra. 

And  if  he  employs  means  outside  of  bis  au- 
thority. 

14  Am.  A^Eng.  Enc.  Law,  p.  804.  note;  Or'i* 
trold  V.  Gebbie,  126  Pa.  353. 

A  master  is  liable  for  the  acts  of  bis  servants 
performed  in  the  course  of  his  employment,  al- 
though the  master  did  not  directly  authorize 
the  act,  nor  subsequently  ratify  it. 

Philadelphia  d  R.  R.  Co.  v.  Derby,  55 U.  S.  14 
How.  468, 14  L.  ed.  502;  New  Orleans,  M.  <^ 
0.  R.  Co.  V.  Hanning,  82  U.  S.  15  Wall.  649. 
21  L.  ed.  220;  Bay  Shore  R.  Co.  v.  Harris,  67 
Ala.  9;  Memphis  d  0.  River  Packet  Co.  v.  Me- 
Cool,  83  Ind.  398,  43  Am,  Rep.  71;  Chicago,  >V. 
L.  d  N.  0.  R.  Co.  V.  -Sewn-,  59  Miss.  464, 42  Am. 
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Rep.  373;  Johnson  v.  Central  Vermont  R.  Co. 
56  Vt.  707. 

And  where  he  nets  wantonly  or  wilfully 
if  within  the  scope  or  course  of  his  employ- 
ment. 

NaahtUley,  Brown,  9  Heisk.  1,  24  Am.  Rep. 
289;  Pvryear  v.  Thompson,  5  Humph.  897; 
Goddard  v.  Orand  Trunk  R.  Co.  57  Me.  202.  2 
Am.  Rep.  89;  Georgia  R.  Co,  v.  Neitsome,  60 
Ga.  492;  Wheeler  dt  W.  Mfg.  Co.  v.  Boyce,  36 
Kan.  350,  59  Am.  Rep.  571. 

If  the  wrongful  acts  of  the  agent  result  in 
the  wrongful  arrest  of  the  party,  the  corpora- 
tion is  liable. 

Fields,  Priv.  Corp.  §  381;  Rounds  v.  Dela- 
ware, L.  A  W.  R.  Co.  64  N.  Y.  129, 21  Am. 
Rep.  597;  Lynch  v.  Metropolitan  Eler.  R.  Go. 
90  N.  Y.  77,  43  Am.  Rep.  141;  Standish  v.  Nar- 
ragansettS.  S.  Co.  Ill  Mass.  512, 15  Am.  Rep. 
66;  Duggan  v.  Baltimore  <jfe  0.  R.  Co.  159  Pa, 
248. 

Whether  the  servant  was  acting  in  the  course 
of  his  employment  when  he  committed  the 
wrongful  or  tortious  act  is  a  question  of  fact 
for  the  jury. 

14  Am.  &Enp.  Enc.  Law,  p.  809;  Redding 
V.  South  Carolina  R.  Co.  3  S.  C.  N.  S.  1,  16 
Am.  Rep.  681. 

Any  one  who  participates  in  a  wrongful  ar- 
rest, whether  directly  or  by  causing  others  to 
engage  in  it,  by  exciting,  directing,  consent- 
ing to,  or  encouraging,  is  liable  therefor. 

Johnson  v.  Tomkins,  Baldw.  C.  C.  571; 
Clifton  V.  Grayson,  2  Stew.  (Ala.)  412;  Mullen 
V.  Brown,  188  MAss.  114. 

Especially  if  the  arrest  is  without  lawful 
warrant. 

McGarrahan  v.  Lavers,  15  R.  I.  302;  Floyd 
V.  State,  12  Ark.  439,  54  Am.  Dec.  250;  Stod- 
dard V.  Bird,  Kirby  (Conn.)  65;  Burlingham 
V.  Wylee,  2  Root,  152;  Stoyel  y.  Lawrence,  3 
Day,  1;  Cooper  V.  Johnson,  81  Mo.  483;  Vene- 
man  v.  Jones,  118  Ind.  41. 

This  plaintiff,  if  eatitled  to  recover  at  all, 
was  entitled  to  more  than  nominal  damages 
as  defined  by  the  judge. 

3  Lawson,  Rights,  Rem.  &  Pr.  ^  1077;  Page 
V.  Mitchell,  13  Mich.  63.  »6  Am.  Dec.  75;  Dug- 
gan V.  Baltimore  <fe  0.  R.  Co,  159  Pa.  248. 

Messrs.  J.  J.  Turner  and  Dismukes  A 
Seay  for  appellee. 

McAlister,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sued  the  defendant  company 
in  the  circuit  court  of  Sumner  county  to  re- 
cover damages  for  an  alleged  false  imprison- 
ment. There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $1.  The  plaintiff 
appealed,  and  has  assigned  errors. 

The  plaintiff,  Eichengreen,  was  a  drummer, 
representing  a  Philadelphia  firm  enp:aged  in 
the  manufacture  of  soaps.  On  reaching  the 
town  of  Gallatin,  Sunday  evening.  August  9, 
1891,  he  was  arrested  by  two  policemen,  as  he 
stepped  from  the  train  of  defendant  company. 
The  arrest  was  made  in  pursuance  of  a  tele- 
gram, sent  from  Bowling  Green,  by  one  W.  J. 
Stewart,  who  was  in  the  employment  of  de- 
fendant in  the  capacity  of  a  special  agent  or 
detective.  The  record  discloses  that  the  plain- 
tiff. Eichengreen,  had  for  several  days  been  in 
Bowling  Green,  Ky.,  and  desiring  to  go  to 
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Gallatin,  Tenn.,  he  went  to  the  railroad  ticket 
ofl3ce  to  purchase  a  ticket.  In  payment  of  his 
ticket  he  handed  the  agent  a  $5  bill,  which  the 
latter  pronounced  counterfeit.  Eichengreen 
explained  that  he  had  received  the  bill  from 
one  of  the  banks  in  Bowling  Green,  and  re- 
marked to  the  agent,  "You  are  off."  He  then 
handed  the  agent  a  $20  bill  and  received  his 
change.  Stewart,  the  special  agent  or  detec- 
tive of  the  company,  claims  that  he  was  stand- 
ing near,  and  overheard  the  conversation  be- 
tween the  plaintiff  and  the  ticket  agent  at 
Bowling  Green,  that  the  plaintiff  was  in  com- 
pany with  one  Newmark,  and  that  plaintiff, 
Kewmark.  and  himself  all  boarded  the  train  at 
Bowling  Green. 'going south.  Stewart  further 
stated  that,  on  the  train,  the  plaintiff  and  New- 
mark  talked  a  good  deal  in  a  foreign  language, 
that  they  exchanged  coats,  and  that  one  of 
them  asked  him  (Stewart)  if  there  was  not  a 
train  out  of  Gallatin  that  night  about  10 
o'clock.  Stewart  testified  that  these  facts 
aroused  his  suspicions,  and  he  came  to  the  con- 
clusion these  men  were  crooKS.  He  thereupon 
sent  to  the  telegraph  operator  at  Gallatin  the 
following  dispatch:  **Tell  your  police  au- 
thorities to  meet  me  at  the  depot.  A  man  on 
train  with  counterfeit  money  going  to  get  off 
at  your  station.  Tried  to  pass  $5  of  it  at 
Bowling  Green.  [Signed]  W.  J.  Stewart." 
As  already  stated,  on  the  arrival  of  the  train 
at  Gallatin.  Eichengreen  and  bis  companion, 
Newmark,  were  both  arrested.  It  was  claimed 
by  plaintiff  that  they  were  pointed  out  by 
Stewart  and  the  conductor  of  the  train  to  the 
policemen  who  made  the  arrest.  The  pris- 
oners were  both  taken  to  the  city  workhouse 
where  Newmark  was  released  upon  assurances 
from  Eichengreen  that  the  former  had  nothing 
to  do  with  the  matter,  and  if  anyone  was 
guilty  of  attempting  to  pass  counterfeit  money, 
he  was  the  man.  Eichengreen.  after  much  trou- 
ble, and  possibly  two  hours'  detention,  was- 
permitted  to  deposit  his  watch  and  money 
with  the  city  marshal  as  security  for  his  ap- 
pearance at  the  police  court  the  following  morn- 
ing. It  appears  that  no  warrant  was  sworn 
oul  against  the  defendant,  and,  there  being  no 
proof  against  him,  he  was.  the  next  day,  dis- 
charged. Thereupon  the  plaintiff  commenced 
this  suit  against  the  company  for  damages  for 
false  imprisonment.  On  the  trial,  it  was  shown 
thai  the  $5  bill  Eichengreen  attempted  to  pass 
at  Bowling  Green  was  counterfeit,  but  the  lat- 
ter testified  that  he  had  no  knowledge  of  the 
counterfeit.^xplaining  that, while  in  Bowling 
Green,  he  bad  boarded  with  one  McLure;  that 
he  (Eichengreen)  drew  a  draft  on  his  house  in 
Philadelphia  for  $50,  and  McLure  had  it 
cashed  for  him  at  a  bank  in  Bowling  Green; 
that  among  the  bills  paid  McLure  by  the  bank, 
and  turned  over  by  the  latter  to  the  plaintiff, 
was  the  $5  bill  in  question.  Stewart,  the  spe- 
cial agent  or  detective  of  the  company,  stated, 
on  the  trial,  that  he  heard  Eichengreen,  the 
plaintiff,  tell  the  ticket  agent  at  Bowling 
Green,  when  the  bill  was  refused,  that  he  had 
gotten  it  from  one  of  the  banks  at  Bowling 
Green.  It  was  insisted  on  behalf  of  the  com- 
pany  that  the  arrest  of  plaintiff  was  not  pro- 
cured by  Stewart  or  any  employee  of  the  com- 
pany; but,  if  it  was,  such  act  was  not  within 
the  apparent  or  real  scope  of  the  agent's  au- 
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thority,  and  the  company  is  not  liable.  In  re- 
spect of  the  first  proposition,  there  was  evi- 
dence tending  to  show  that,  on  the  arrival  of 
the  train  at  Gallatin,  the  conductor  of  the  train 
pointed  out  the  plaintiff  to  the  policeman, 
who  immediately  arrested  him.  About  this 
time.  Stewart,  the  detective  of  the  company, 
came  up  and  said  to  the  policeman:  ''Why 
have  you  not  arrested  Ihe  other  one?  There 
are  two  of  them."  And,  pointing  to  New- 
mark,  the  policeman  arrested  him.  It  further 
appears  that  Stewart,  after  the  arrest  of  these 
parties  at  the  depot,  Sunday  evening,  pro- 
ceeded on  his  way  to  Nashville,  and  sent  back 
the  following  telegram  to  the  operator  at  Gal- 
latin, viz.:  "Let  me  know  ^hat  the  officers 
found  on  those  fellows.  They  tried  to  pass 
$30  at  Louisville  yesterday.  They  are  good 
stock  if  the  officers  work  it.  They  intended 
to  work  the  town  to-night  and  ^et  out  on  first 
train.  Stewart."  The  record  shows  that 
Stewart  also  returned  to  Gallatin  the  next 
morning  to  learn,  as  he  claims,  whether  any 
counterfeit  money  had  been  found  on  the  pris- 
oners. There  was  other  evidence  tending  to 
show  Stewart's  complicity  in  the  arrest  of  the 
plaintiff.  On  the  subject  of  Stewart's  author- 
ity to  make  arrests,  it  was  shown  on  the  trial 
that  he  was  the  chief  of  special  agents  or  de- 
tectives employed  by  the  company.  These  de- 
tectives were  employed  for  the  purpose  of  pro- 
tecting the  property  of  the  company,  and  of 
ferretmg  out  and  prosecuting  parties  guilty  of 
crimes  against  the  company.  Stewart,  it 
seems,  had  general  instructions  from  the  offi- 
cers of  the  company  not  to  make  arrests  with- 
out first  consulting  the  local  attorneys  of  the 
road.  It  was  shown,  however,  that  he  was 
authorized  to  make  arrests  when  the  proof 
against  the  party  was  clear,  and  there  was  not 
time  to  consult  local  counsel,  lest  the  criminal 
might  escape.  The  plaintiff,  who  was  follow- 
ing  the  business  of  a  drummer,  had  visited 
Gallatin  on  previous  occasions,  and  was,  as 
already  stated,  well  known  to  some  of  the 
merchants  of  that  city,  and  by  them  and  oth- 
ers proved  an  excellent  character  on  the  trial 
below.  The  jury  returned  a  verdict  in  favor 
of  plaintiff  for  $1.  The  result  of  the  verdict 
is  that  the  plaintiff  is  onerated  with  the  pay- 
ment of  a  heavy  bill  of  costs,  since,  by  the 
terms  of  our  statute,  the  plaintiff  in  an  action 
for  false  imprisonment  recovers  no  more  costs 
than  damages,  unless  his  recovery  exceeds  the 
sum  of  $5.  This  verdict  practically  absolves 
the  company  from  all  liability,  and  upon  this 
basis  the  assignments  of  error  will  be  consid- 
ered. 

The  first  assignment  is  that  the  court  erred 
in  refusing  plaintiff's  fourth  request,  viz.:  *'If 
you  find,  from  the  proof,  that  the  plaintiff  was 
illegally  and  wrongfully  arrested  in  Gkillatin, 
August  9,  1891,  and  that  his  said  arrest  was 
caused  or  procured  by  the  agents  of  the  com- 
pany while  acting  within  the  scope  of  their  au- 
thority, either  express  or  implied,  then  the 
company  would  be  responsible,  although  the 
said  agents,  in  procuring  or  causing  his  wrong- 
ful ari'est,  were  exceedmg  their  authority,  or 
acting  in  the  matter  contrary  to  instructions." 
We  think  this  assignment  well  taken,  and  that 
the  instruction  asked  should  have  been  given, 
especially  for  the  purpose  of  correcting  an 
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affirmative  error  on  this  subject  in  the  general 
charge.  The  trial  judge  had  instructed  the 
jury  that,  if  Stewart  was  not  acting  in  the 
capacity  of  a  detective  for  the  company, 
the  defendant  would  not  be  liable  under  any 
circumstances.  He  then  continues:  "But,  if 
you  find  he  was  so  acting,  you  will  next  pro- 
ceed to  inquire  if  he  was  acting  within  the 
scope  of  the  authority  conferred  upon  him  by 
the  company,  because,  if  he  was  acting  as  such 
detective  of  the  comi)any,  if  he  at«the  time  was 
exceeding  his  authority,  then  he  would  be  lia- 
ble, and  not  the  company."  This  instruction 
was  erroneous,  for  the  law  is  that,  if  the  agent 
is  acting  within  the  scope  of  his  employment, 
the  master  is  liable  although  the  particular  act 
may  have  been  in  excess  of  his  authority,  and 
directly  contrary  to  instructions.  Says  Mr. 
Wood,  in  his  work  on  Master  and  servant 
(SS  307),  mz,:  "It  is  not  necessary,  in  order  to 
fix  the  master's  liability,  that  the  servant 
should,  at  the  time  of  the  injury,  have  been 
acting  under  the  master's  orders  or  directions, 
or  that  the  master  should  know  that  the  serv- 
ant was  to  do  the  particular  act  that  produced 
the  injury  in  question.  It  is  enough  if  the  act 
was  within  the  scope  of  his  employment,  and 
if  so,  the  master  is  liable,  even  though  the 
servant  acted  wilfully,  and  in  direct  viola- 
tion of  his  orders.  A  master  cannot  screen 
himself  from  liability  for  an  injury  committed 
by  his  servant  within  the  line  of  'his  employ- 
ment, by  setting  up  private  instructions  or 
orders  given  by  him.  and  tfieir  violation  bv 
the  servant.  By  putting  tiie  servant  in  h& 
place,  he  becomes  responsible  for  all  his  acts 
within  the  line  of  his  employment,  even  though 
they  are  wilful  and  directly  antagonistical  to 
his  order.  .  .  .  The  master  can  never  escape 
liability  for  an  abuse  of  authority  by  the  serv- 
ant; therefore,  the  question  always  is,  whether 
there  was  any  authority,  express  or  implied, 
on  the  part  of  the  servant  to  do  the  act."  See 
also  Id.  §  809.  Again;  the  same  author,  at 
S^  299,  says:  *  'The  question  is  not  whether  the 
particular  act  was  authorized,  but  whether 
the  act  done  grew  out  of  the  exercise  of  an  au- 
thority which  the  master  had  conferred  upon 
the  servant.  In  other  words  whether  it  is  an 
incident  to  the  authority  granted,  and  done  in 
the  line  of  the  servant's  duty."  The  author 
then  illustrates  the  principle  with  a  case  bear- 
ing some  analogy  to  the  case  at  bar.  ''Thus," 
says  the  author,  "it  would  be  absurd  to  hold 
that  a  person  who  has  employed  a  detective  to 
discover  and  arrest  persons  committing  certain 
depredations  upon  his  properly,  could  only  be 
chargeable  for  arrests  legally  made  by  him. 
upon  the  ground  that  the  employer  must  be 
presumed  to  have  only  employed  him  to  act 
in  a  legal  manner  and  upon  legal  grounds. 
Having  employed  the  detective  to  make  arrests 
at  all,  it  intrusts  him  to  make  any  arrest  in  the 
line  of  his  duty  which  he  deems  advisable,  and 
if  be  makes  an  illegal  or  improper  arrest  the 
employer  is  responsible  therefor."  Thus,  in  the 
Indiana  case  of  Emn$cille  d  T.  B.  H.  Co.  v.  Me- 
Kee,  99  Ind.  519,  50  Am.  Rep.  102,  theraih^d 
company  employed  a  detective  to  detect,  ar- 
rest, and  |>rosecute  persons  who  unlawfully 
obstructed  its  railway;  and,  in  the  performance 
of  his  duties,  he,  without  legal  authority,  ar- 
rested the  plaintiff,  who  was  an  innocent  per- 


1896. 


ElGHEHGRBEN  V.  LoUISVILLE  &  N.  R.  Co. 


705 


son.  It  was  held  the  compaDy  was  liable 
for  the  false  imprisonment  of  the  plaintiff  bv 
the  detective.  Lynch  v.  Metropolitan  Elev.  H. 
Co.  90N.  Y.  77,  48  Am.  Rep.  141;  Williams 
y.  Planters* Ins,  Co,  57  Miss.  759,  84  Am.  Rep. 
494;  Goff  v.  Great  Northern  R,  Co,  30  L.  J. 
Q.  B.  148;  1  Am.  &  Eng.  Enc.  Law,  p.  415. 
note  2;  Cantrell  v.  Colwell,  3  Head,  471;  Byram 
V.  McGvire,  Id.  530;  Deihl  v.  Ottentille,  14 
Lea.  191. 

The  record  discloses  that  Stewart,  the  spe- 
cial agent  or  detective  of  defendant  company, 
was  employed  fo  look  after  any  irregularities 
that  he  saw  on  the  line  of  the  road  or  divisions, 
investigate  cases  of  robbery,  obstructions  on 
the  track,  and  crimes  against  the  company; 
that,  when  a  depredation  of  any  character  had 
been  committed,  it  was  in  the  line  of  his  duty 
to  investigate  it  thoroughly,  get  all  the  infor- 
mation he  could  about  it  in  his  own  way,  and 
then  go  to  the  company's  attorney,  anci  take 
advice  in  respect  of  the  proper  course  to  pur- 
sue. But  there  was  also  evidence  tending  to 
show  that,  if  the  detective  caught  parties  in 
the  act  of  breaking  into  a  depot,  or  breaking 
into  a  car,  or  placing  obstructions  on  the  track, 
or  doing  any  kindred  act,  when  there  was  not 
time  to  consult  anybody,  and  the  party  might 
escape,  then  he  would  have  aright  to  make  an 
-arrest.  So  it  is  obvious,  from  this  evidence, 
that  this  detective  was  especially  charged  with 
the  apprehension  and  prosecution  of  parties 
•committing  offenses  against  the  company;  and 
while,  undier  general  instructions,  it  was  the 
duty  of  the  agent  to  consult  the  local  attorney 
before  making  an  arrest,  it  is  shown  that,  in 
-certain  emergencies,  the  authority  of  the  agent 
to  make  an  arrest  without  such  consultation 
was  recognized.  The  attempt  to  pass  a  coun- 
terfeit bill  upon  the  ticket  agent  Was  certainly 
an  offense  against  the  company,  and,  having 
been  committed  in  the  presence  of  this  de- 
tective, the  ri^ht  to  arrest  or  procure  the  ar- 
rest of  the  guilty  party  may  fairly  be  said  to 
have  been  in  the  line  of  his  employment,  and 
within  the  authority  conferred  upon  him. 
But  the  agent  was  bound,  at  the  peril  of  the 
company,  to  know  that  the  accused  part}'  was 
in  the  act  of  committing  a  crime,  and  not  in- 
uocently  passing  the  bill,  and  not  himself  the 
victim  of  the  counterfeit.  The  record  dis- 
<;]oses  that  this  detective  was  in  the  habit  of 
exceeding  his  authority  in  making  arrests,  and 
this  fact  was  known  to  the  company.  In  No- 
vember. 1888,  he  arrested  two  persons  at  Bir- 
mingham, and  had  them  lodgeid  in  jail.  Mr. 
Harraham.  at  that  time  general  manager  of 
the  company,  wrote  him,  viz.:  "You  must 
he  very  careful  hereafter,  and  not  make  any 
arrest  without  first  consulting  our  attorneys, 
and  getting  their  opinion  as  to  the  company's 
case.  I  would  rather  that  the  arrest  should 
not  be  made  than  that  the  company  should  get 
into  trouble  over  having  made  an  arrest  with- 
out being  able  to  estabfish  a  case  against  the 
party  or  parties  arrested.  Please  bear  this  in 
mind  in  future."  This  letter  serves  to  illus- 
trate the  character  of  Stewart's  employment, 
and  the  manner  in  which  he  exercisied  his  au- 
thority, and  also  fixes  knowledge  of  that  fact 
upon  the  company.  We  are  therefore  of 
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opinion  the  circuit  judge  erred  in  refusing  the 
instruction  asked. 

Assignments  of  error  are  also  made  upon 
certain  instructions  given  the  jury  at  the  re- 
quest of  defendant's  counsel.  The  first  in- 
struction was,  viz.:  **If  Stewart  simply  tele- 
graphed the  operator  to  notify  the  police  that 
a  man  was  on  train  who  had  passed  or  at- 
tempted to  pass  counterfeit  money,  then  that 
would  not  authorize  the  police  to  arrest  him, 
unless  he  was  directed  to'  do  so  by  an  agent 
who  had  authority  to  act  in  such' a  matter." 
This  instruction  in  the  opinion  of  the  court, 
was  misleading,  since  it  does  not  give  the  en- 
tire import  of  the  telegram.  The  message 
from  Stewart,  it  will  be  remembered,  begins, 
tiz. :  •  'Tel  1  your  police  authorit  ies  to  meet  me 
at  the  depot."  And  there  was  evidence  tend- 
ing to  show  that,  upon  the  arrival  of  the  train, 
Stewart  and  the  conductor  pointed  out  the  two 
suspects  to  the  policemen.  Again,  the  in- 
struction is  erroneous,  in  that  the  liability  of 
the  company  for  the  arrest  is  made  to  depend 
upon  the  order  or  direction  of  the  agent,  when 
the  company  would  be  equally  liable  if  the 
agent  procured  the  arrest,  or  set  in  motion  the 
machinery  by  which  the  arrest  was  made,  al- 
though not  expressly  ordering  or  directing  it. 
For  the  same  reason,  we  think  the  following 
instruction,  submitted  to  the  jury  at  the  re- 
quest of  defendant's  counsel,  was  also  mislead- 
ing, to  wit:  "If  W.  J.  Stewart  was  ordered 
by  his  employer  not  to  arrest  parties,  but  to 
report  the  same  to  the  railroad  authorities,  un- 
less in  an  urgent  case  of  wrong  to  the  com- 
pany, and  if  Eichengreen  simply  offered  to  pass 
a  counterfeit  bill  at  Bowling  Green,  then,  un- 
less said  Stewart  ordered  his  arrest,  or  swore 
out  a  warrant  against  the  plaintiff,  the  defend- 
ant would  not  be  liable  in  this  case."  For  the 
same  reason,  the  ninth  request  of  defendant's 
counsel  should  not  have  been  given  in  charge 
to  the  jury.  In  this  latter  instruction,  the 
court  sets  out  the  telegram  sent  by  Stewart  to 
the  operator  at  Gallatin,  and  instructs  the  jury 
that  it  would  not  authorize  the  plaintiff's  ar- 
rest, unless  Stewart  or  some  one  of  defendant's 
employees  ordered  it.  It  is  not  necessary  that 
the  arrest  of  plaintiff  should  have  been  ex- 
pressly ordered  by  Any  agent  of  the  company ; 
but,  if  it  appear  that  it  was  procured  by  any 
agent  of  the  company,  ayting  within  the  scope 
of  his  employment,  the  company  would  be 
liable. 

It  is  also  assigned  as  error  that  the  circuit 
judge,  in  explaining  the  measure  of  damages, 
used  this  expression,  viz.:  "You  will  consider 
these  things  upon  the  question  of  damages,  if 
you  ever  get  to  that  point,"  etc.  It  is  objected 
that  this  expression  was  improper,  since  it  was 
calculated  to  convey  to  the  mind  of  the  jury 
the  impression  that,  in  the  opinion  of  the 
court,  there  would  be  difliculty  on  the  part  of 
the  jury  in  reaching  the  assessment  of  damages. 
But  we  do  not  feel  called  upon  to  determine 
this  question,  or  other  errors  assigned,  as  they 
may  not  arise  on  a  new  trial  in  the  objection- 
able form  in  which  they  are  now  presented. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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J.  Milton  PARKER  et  al., 

V. 

BETHEL  HOTEL    COMPANY  et  al.,  and 
W.  J.  Webster  et  al.,  Appts, 
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1.  Nonnser  of  the  franchise  of  a  cor- 
poration* and  the  sole  proprietorship  of  all  its 
capital  stock,  will  not  constitute  a  dissolution  of 
the  corporation  without  a  judicial  adjudication 
thereof. 

8.  The  existence  of  a  corporation  or  its 
title  to  property  cannot  be  attacked  collat- 
erally on  the  grround  of  its  dissolution  or  forfeit- 
ure of  franchise  until  dissolution  has  been  Ju- 
dicially pronounced. 

8.  A  sole  stockholder  of  a  corporation 
has  no  title,  leiyal  or  equitable,  to  its  property 
which  he  can  convey  by  a  deed  in  his  own  name. 

4.  An  entry  on  the  books  of  a  corpora^ 
tion  is  not  necessary  to  vest  a  vendee  of 
shares  of  stock  with  all  the  title  which  the  ven- 
dor had  notwithstanding  a  provision  in  the  char- 
ter or  by-laws  that  no  trunster  shall  be  complete 
or  effectual  without  registration. 

5*  The  defense  of  laches  does  not  generally 
apply  where  the  situation  of  the  parties  has  not 
been  altered  and  one  has  not  been  put  in  a  worse 
condition  by  the  delay  of  the  other. 

6.  The  defense  of  usury  cannot  be  set 
up  by  an  assifl^ee  for  certain  creditors 
among  whom  is  not  Included  the  one  claiming 
the  usurious  debt,  where  the  assignee  has  no 
property  chargeable  with  the  payment  of  that 
debt  in  common  with  others,  and  the  assets  com- 
ing to  him  will  not  be  affected  by  the  fact  that 
such  usury  does  or  does  not  exists 

7.  Serrice  of  process  on  the  persons  who 
were  last  elected  president  and  secretarj'  of  a 
corporation  which  has  been  defunct  for  several 
years,  and  one  of  whom  has  claimed  to  be  the 
sole  stockholder  and  owner  of  the  assets  where 
they  appear  and  answer  in  a  suit  to  wind  up  its 
affairs,  must  be  regarded  as  having  been  made 
on  them  officially  as  well  as  individually. 

(February  22,  1806.) 

APPEAL  by  defendaotsWebsler  et  al.,  from 
a  decree  of  the  Court  of  ChaiKjery  Ap- 
peals modifying?  a  decree  of  the  Cbancery 
Court  for  Maury  C^uuly  in  a  proceeding  to 
HDDul  a  trust  deed  givebby  defendant  corpora 
tioD  and  to  dissolve  and  wind  up  the  corpora- 
tion; Webster  and  the  beneficiaries  under  the 
trust  deed  appealing  from  so  much  of  the  de- 
cree as  held  that  the  corporation  was  not  dis- 
solved, that  the  holders  of  stock  were  not 
barred  by  laches  from  enforcing  their  claims, 
and  that  the  trust  deed  was  not  binding,  and 
from  so  much  of  the  decree  as  refused  to  reduce 
the  claims  of  the  Second  National  Bank  and  S. 
W.  Warfleld  for  usury.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  £•  H.  Hatcher*  for  appellants: 
The  power  of  building,  equipping,  and  oper- 
ating the  opera  house,  embodied  in  the  charter 

Note.— As  to  the  sole  ownership  of  the  stock  of 
a  corporailtm,  see  note  to  Louibvillo  Bkg.  Co.  v. 
Eisenoian  Uios.  &  Co.  (Ky.)  10  L.  R.  A.  684. 
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of  the  Bethel  Hotel'  Company,  was  absolutely 
void.  8^ 

Heck  y.  McEmn,  12  Lea,  97;  Mill  {&  V. 
Code.  §j^  1795-1800. 

When  Lucius  Frierson  became  the  sole 
owner  of  all  the  stoek  of  this  corporation  it 
became  dissolved. 

Bellona  0/$  Cam,  3  Bland,  Ch.  446;  Wait, 
Insolvent  Corp.  ^g  365,  370.  385. 

The  resolution  of  liquidation  and  the  sale  of 
all  the  hotel  property  worked  a  dis.solution  of 
the  corporation  also. 

tSUe  V.  Bloom.  19  Johns.  456,  10  Am.  Dec. 
yi^\.  James  V.  Woodruff,  \Q  Paige,  541;  Brncr 
V.  Piatt,  80  N.  Y.  37ft;  Wait,  Insolvent  Corp. 
p.  932. 

Complainants  were  not  stockholders.  They 
held  the  stock  simply  as  collaterals  and  upon 
the  back  of  each  certificate  was  the  folio winp: 
"Transferrable  only  in  person  or  by  attorney, 
on  the  books  of  the  company,  upon  the  sur- 
render of  this  certificate."  This  stipulation 
upon  the  back  of  the  certificate  of  the  stock 
was  the  regulation  by  the  company  of  the  man- 
ner in  which  alone  transfers  could  l)e  ma<ie^ 
and  was  actual  notice,  to  every  one  into  who^t- 
bands  the  stock  came,  of  the  only  method{of 
transfer  recognized  as  valid. 

Mill.  &  V.  Code,  g  1705,  subsec.  3. 

The  complainants  as  collateral  holders  of 
the  stock  are  barred  by  limitations  and  by 
their  laches  in  enforcing  whatever,  if  any. 
rights  they  had  by  virtue  of  such  holdinjrs. 
VigilantiOus  et  non  dormientibus  jura  ttubaiti- 
unt. 

Abraham  v.  Ordway,  158  U.  S.  416,  39  L. 
ed.  1036;  Barter  v.  Txcohig,  158  U.  S.  448,  39 
L.  ed.  1049;  E^rs  v.  Watson,  156  U,  S.  5*27, 
39  L.  ed.  520;  Alsop  v.  lUk^,  155  U.  S.  460, 
39  L.  ed.  222. 

Creditors  whose  claims  are  infected  with  the 
vice  of  usury  do  not  come  into  court  with 
clean  hands.  A  court  of  equity  will  leave 
these  usurious  creditors  just  where  it  found 
them  unless  they  will  do  equity  in  regard  to 
the  claims  which  they  are  asking  the  court  id 
enforce  for  them. 

1  Story,  Eq.  Jur.  §  801 ;  Corbif  v.  Bean.  44 
Mo.  379;  Firnt  Nat.  Bank  v.  Stauffer .  1  Ft-d. 
Rep.  187;  Guthrie  v.  Reid,  107  Pa.  ?ol;  Johfi- 
Hion  V.  Lasker  Real  Estate  Asso.  2  Tex.  Civ. 
App.  494;  Lucas  v.  Government  Nat.  Bank,  li 
Pa.  228.  21  Am.  Rep.  17;  Overholt  v.  Fii>t 
Nat.  Bank.  82  Pa.  490.  See  also  Sydner  v. 
Mt.  SierlijwNat.  Bank,  94  Ky.  281. 

Messrs.  W.  J.  Webster  and  Fi flares  & 
Padg^ett  also  for  appellants. 

Messrs.  6.  T.  Hughes,  Fussell  & 
Wilkes,  W.  S.  Fleminfl^,  Jr.,  OranberT- 
&  Marks,  and  John  T.  Williamson  ftr 
complainants. 

Bradford,  Special  Judge,  delivered  the 
opinion  of  the  court: 

On  the  24th  day  of  May,  1880.  P.  C.  Bethel. 
W.  D.  Bethel,  Lucius  Frierson,  Eugent  Pil- 
low, J.  M.  Mayes,  and  L.  W.  Black  became 
incorporated,  under  the  laws  of  the  state  of 
Tennessee,  as  the  Bethel  Hotel  Company.  The 
business  of  the  corporation,  as  declared  in  its 
charter,  was  the  erection,  furnishing,  and  op- 
eration of  an  hotel  in  the  town  of  Columbia, 
Tenn.;  the  hotel  building  to  include  store 
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houses  and  a  concert  hall.  The  charter  was 
taken  out  under  chapter  142  of  the  Acts  of 
1875,  and  is  in  the  form  prescribed  for  hotel 
companies,  except  that  words  were  added  au- 
thorizing it  to  build  and  own  storehouses  and 
a  concert  hall.  The  corporation  was  duly  and 
regularly  organized,  with  a  capital  stock  of 
$100,000,  divided  into  shares  of  $50  each. 
After  its  organization  the  building  contem- 
plated by  the  charter  was  erected  on  a  lot 
owned  by  the  corporation.  The  building  was 
so  designed  and  constructed  that  the  part  used 
for  hotel  purposes  was  on  the  second  floor, 
with  an  entrance  on  the  first  floor.  The  stores 
were  on  the  first  floor,  under  that  part  of  the 
building  used  as  an  hotel;  but  the  precise  sit- 
uation of  the  concert  hall,  or,  as  it  is  called, 
the  "opera  house,"  does  not  appear.  The  cor- 
poration occupied  and  used  the  building,  or 
leased  it,  or  both,  from  the  date  of  its  comple- 
tion until  September  1,  1885.  On  that  date 
the  Bethel  Hotel  Company  and  Lucius  Frier- 
son,  for  the  consideration  of  $22,500,  payable 
in  ten  annual  instalments,  evidenced  by  the 
notes  of  the  purchasers,  conveyed  to  Mayes  & 
Dodson  certain  parts  of  the  building,  particu- 
larly described,  which  were  designated  as  the 
'*hotel  proper  "  part  of  said  building,  including 
the  part  from  the  second  floor  up,  and  all  appur- 
tenances and  privileges  incident  thereto.  The 
deed  to  Mayes  &  Dodson  was  signed,  **  Bethel 
Hotel  Company;  W.  D.  Bethel,  President; 
Lucius  Frierson,  Secy.  &  Treas.;  and  Lucius 
Frierson. "  The  sale  and  conveyance  to  Mayes 
&  Dodson  were  authorized  by  the  stockholders 
of  the  corporation  at  a  meeting  held  shortly 
before,  at  which  a  majority,  but  not  all,  of  the 
stockholders  were  present  or  represented. 
This  meeting  was  the  last  ever  held  by  the 
stockholders  of  the  Bethel  Hotel  Company. 
At  the  time  the  sale  aforesaid  was  made  to 
Mayes  &  Dodson,  and  at  the  date  of  the  meet- 
ing of  the  stockholders  which  authorized  it, 
the  great  majority  of  the  stock  of  the  corpora- 
tion was  owned  by  Lucius  Frif  rson  and  by  W. 
D.  Bethel,  individually  and  as  administrator 
of  the  estate  of  P.  C.  Bethel,  deceased.  The 
holdings  of  Frierson  amounted  to  $34,000,  or 
thereabouts,  and  those  of  Bethel  to  $61,000. 
On  the  28th  day  of  August,  1886,  Frierson 
purchased  from  Bethel  all  the  stock  held  and 
owned  by  him  individually  and  as  administra- 
tor. Some  time,  either  before  or  after  the  pur- 
chase of  the  stock  from  ^^thel, — it  does  not 
appear  which, — he  acquired  such  of  the  stock 
as  was  not  owned  by  him  and  Bethel,  and  thus 
became  the  owner  of  the  entire  capital  stock  of 
the  corporation.  The  consideration  Frierson 
paid  and  agreed  to  pay  Bethel  for  said  $61,000 
of  stock  was  the  following:  The  transfer  and 
assignment  to  Bethel  of  the  Mayes  &  Dodson 
notes  payable  to  the  Bethel  Hotel  Company, 
aggregating  $22,500;  notes  of  McEwen  &  Dale 
for  $400,  payable  to  Frierson;  and  his  own 
notes,  six  in  number,  for  $658.33  each.  To 
secure  the  payment  of  Frierson's  notes  and  the 
McEwen  &  Dale  notes,  and  guarantee  the  in- 
dorsement of  Frierson  and  the  Bethel  Hotel 
Company  on  the  Mayes  &  Dodson  notes,  the 
stock  was  left  in  the  possession  of  Bethel,  to 
whom  was  reserved  "all  the  power  usual  to 
such  a  pledge  in  the  case  of  default  in  payment 
and  satisfaction  of  said  notes."  The  contract 
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between  Frierson  and  Bethel  was  in  writing. 
In  September,  1885,  immediately  after  the  sale 
to  Mayes  &  Dodson,  and  the  stockholders' 
meeting  authorizing  it,  Frierson  took  posses- 
sion of  the  residue  of  the  property  of  the  cor- 
poration, and  used  and  treated  it  as  his  own. 
He  leased  it,  collected  the  rents,  used  them  for 
his  own  purposes,  and  accounted  to  no  one. 
He  used  and  controlled  the  property  in  this 
manner,  without  protest  or  interference  from 
any  one,  until  January,  1892,  when  it  was  con- 
veyed in  trust  to  defendant  W.  J.  Webster,  as 
will  hereafter  appear.  During  this  long  period 
of  seven  years,  the  corporation  slept,  or  was 
dead,  as  will  be  hereafter  determined.  No 
meetings  of  the  stockholders  and  directors 
were  held,  no  officers  were  elected,  and  no 
business  seems  to  have  been  transacted  by  the 
corporation.  The  explanation  of  this  anom- 
alous condition  of  affairs  will  be  found  in  the 
claim  made  by  Lucius  Frierson  that  the  cor- 
poration had  ceased  to  exist  after  he  had  ac 
quired  all  its  stock,  and  that  he  became  and 
was  the  real  owner  of  its  property.  He  says 
and  claims  that  it  was  understood  by  the 
stockholders,  at  the  meeting  which  authorized 
the  sale  to  Mayes  &  Dodson,  that  the  corpora- 
tion would  go  into  liquidation,  and  that  he,  as 
the  owner  of  all  its  stock,  would  become  the 
owner  of  all  its  property,  and  that  a  resolution 
to  that  effect  was  adopted. 

Frierson  appears  to  have  been  an  active 
trading  man.  His  business  required  the  use 
of  considerable  money,  and  he  was  compelled 
to  borrow  largely  from  others.  Both  before 
and  after  the  dale  of  the  alleged  resolution  of 
the  board  of  directors  putting  the  corporation 
into  liquidation,  he  made  a  large  number  of 
loans  from  divers  persons.  To  secure  these 
loans  he  used  as  collateral  his  stock  in  the 
Bethel  Hotel  Company.  On  May  3,  1883^  he 
borrowed  from  J.  M.  Mayes,  trustee  for  Mrs. 
Annie  .Jackson  and  her  children,  $4,000,  exe- 
cuting his  note  therefor,  and  depositing,  as  col- 
lateral to  secure  the  same,  100  shares  of  Bethel 
Hotel  Company  stock.  The  note  was  subse- 
quently renewed,  and  40  shares  more  of  the 
stock  were  added  as  collateral.  This  note,  with 
the  collateral  (140  shares)  attached,  came  into 
the  hands  of  G.  T.  Hughes,  who  succeeded 
Mayes  as  trustee.  The  Second  National  Bank 
loaned  Frierson  $5,000  on  the  2d  day  of  Au- 
gust. 1882,  taking  his  note  for  that  amount, 
with  $6,000  of  the  stock  of  the  Bethel  Hotel 
Company  attached  as  collateral.  This  loan  was 
renewed  nine  different  times.  At  the  date  of 
the  last  renewal,  December  31,  1887,  it  was  in- 
creased to  $6,000.  The  increased  loan  was  re- 
newed from  time  to  time,  until  it  was  taken  up 
on  December  28.  1891,  by  A.  N.  Aiken  and  W. 
M.  Mayes,  who,  at  Frierson's  request,  and  for 
his  accommodation,  executed  four  notes,  three 
of  which  were  for  $2,000  each,  and  one  for  $325 
(the  latter  being  for  interest  and  discount),  pay- 
able to  Frierson's  order,  which  notes  were  de- 
livered to  the  bank.  The  hotel  company  stock 
on  the  original  loan  was  retained  as  collateral 
on  the  new  notes  executed  by  Aiken  and  ^layes. 
It  may  as  well  be  stated  here  that  these  notes 
were  renewed  from  time  to  time,  and  finally,  on 
February  10, 1893,  some  payments  havingbeen 
made  by  Aiken,  Mayes  and  Aiken  executed 
their  three  notes,  two  of  them  being  for  $2,000 
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each,  and  ooe  for  $1,700.  J.  Milton  Parker 
made  Frierson  a  loan  in  October,  1888,  and 
took  as  security  100  shares  of  the  hotel  com- 
pany stock.  Payments  were  made  by  Frierson , 
and  it  was  reduced  to  $1,994.61.  and  a  note 
was  executed  for  that  amount  on  November 
22,  1891,  with  the  stock  attached.  Mrs.  S.  6. 
Francis  loaned  Frierson  $4,000  on  November 
1,  1888.  This  loan  was  secured  by  collateral 
of  some  kind,  but  what  it  was  is  not  shown. 
In  October,  1884,  Frierson  substituted  for  the 
original  security  100  shares  of  Bethel  Hotel 
Company  stock.  There  were  several  pay  men  ts 
on  and  renewals  of  this  loan.  The  last  note  in 
renewal  executed  by  Frierson  was  for  $2,787. 
dated  April  21,  1891.  The  hotel  stock,  100 
shares,  was  attached  as  security.  On  the^Hth 
day  of  April,  1892,  Mrs.  Francis  recovered  a 
judgment  on  said  note  in  the  chancery  court 
of  Maury  county  for  $2,901.22,  and  an  order 
for  sale  of  the  stock.  The  order  of  sale  was 
not  executed.  J.  W.  Frierson,  Jr.,  is  the  ad- 
ministrator of  the  estate  of  Mrs.  £.  E.  Mayes. 
He  discovered,  after  qualifying,  a  note  of 
Lucius  Frierson  for  $1,750,  dated  April  6, 
1886,  payable 'to  Mrs.  Mayes,  with  40  shares 
of  Bethel  Hotel  Company  stock,  attached  as 
collateral.  A  new  note  was  executed  and  de- 
livered by  Lucius  Frierson  to  the  adminis- 
trator, April  6.  1892,  for  $1,890,  with  the  same 
security.  W.B.Wilson  holds  a  note  of  Frierson 
for  $1,700.  dated  April  — ,  1891,  for  money 
loaned.  He  holds  as  security  30  shares  of  the 
hotel  company  stock.  This  note  is  in  renewal 
of  one  made  in  1888.  On  February  10,  1891, 
Walter  Steele  loaned  Frierson  $2,500,  taking 
his  note  therefor.  To  secure  this  note,  Frier- 
son pledged  50  shares  of  the  hotel  company 
stock.  On  July  1,  1891.  Frierson  reduced 
the  note,  by  payment,  to  $1,500. 

On  the  12th  day  of  January,  1892,  Lucius 
Frierson  conveyed  by  deed,  to  defendant  W. 
J.  Webster,  the  real  estate  owned  by  the  Bethel 
Hotel  Company;  and  the  stock  of  that  com- 
pany purchased  by  him  from  W.  D.  Bethel. 
The  purpose  of  said  deed  was  to  secure  the 
payment  of  certain  debts  owing  by  said  Frier- 
son to  sundry  parties,  aggregating  about  $45,- 
000.  One  of  his  creditors,  W .  C.  Wooten,  was 
preferred  to  the  amount  of  $5,000,  but  the 
other  creditors  were  to  be  paid  pro  rata.  The 
deed  directed  Webster  to  take  immediate  pos- 
session of  the  property,  collect  the  rents,  sell 
the  property,  and  apply  the  proceeds  to  the 
payment  ot  the  debts  named,  in  the  order 
stated.  Webster  accepted  the  trust,  and  took 
possession  of  the  property  conveyed.  None  of 
the  creditors  of  Frierson  who  had  loaned  him 
money  on  the  stock  of  the  Bethel  Hotel  Com- 
pany were  provided  for  in  the  deed  of  trust, 
except  Aiken  and  Wilson,  and  they  only  in 

gart.  On  the  27th  day  of  August,  1892,  J. 
lilton  Parker,  and  the  others  of  said  credit- 
ors, filed  the  original  bill  in  this  cause  against 
the  Bethel  Hotel  Company,  Lucius  Frierson, 
W.  J.  Webster,  trustee,  and  the  creditors  pro- 
vided for  in  the  deed  of  trust,  except  Aiken 
and  Wilson.  The  purpose  of  the  bill  was  to 
annul  the  trust  deed  to  Webster,  have  the  cor- 
poration dissolved  and  wound  up,  its  property 
sold,  and  the  proceeds  distributed  among  the 
holders  of  its  stock  as  they  were  entitled.  The 
bill  charged  that  Lucius  Frierson  had  no  other 
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interest  in  the  property  of  the  corporation  than 
as  a  stockholder;  that  the  legal  title  thereto 
was  vested  in  the  corporation,  and  had  not 
been  devested  by  the  conveyance  to  defendant 
Webster;  that  they  are  not  disposed  to  disturb 
the  sale  and  conveyance  to  Mayes  &  Dodson. 
but  insist  that  the  proceeds  of  that  sale  should 
be  equally  distributed  among  the  holders  of  the 
stock  in  the  corporation,  or  that  the  $61, 000  of 
stock  sold  by  W.  D.  Bethel  to  Frierson,  and 
retained  by  him  as  security,  should,  upon  an 
adjustment  of  the  equities  among  the  stock- 
holders, and  the  final  winding  up  of  the  affaire 
of  the  corporation,  stand  charged  with  the 
amount  thereof.  It  was  further  charged  that 
since  Lucius  Frierson  had  purchased  all  the 
stock  in  the  corporation,  and  become  the  sole 
owner  thereof,  and  there  had  been  no  meeting 
of  stockholders,  and  the  directors  had  parted 
with  their  stock  and  ceased  to  act.  the  corpo- 
ration ought  to  be  dissolved,  its  affairs  wound 
up,  its  property  sold, and  the  proceeds  distrib- 
uted. Complainants  also  charged  that,  by 
virtue  of  the  transfer  to  them  by  Lucius  Frier- 
son of  the  stock  severally  held  by  them  as  se- 
curity, title  thereto  was'  vested  in  them,  and 
that  they  were  entitled  to  receive  all  sums  and 
dividends  that  may  be  paid  or  become  due  on 
account  of  said  stock,  as  fully  as  though  they 
were  the  absolute  owners  thereof,  to  the  end 
that  the  several  debts  owing  to  them  by  said 
Frierson,  and  for  the  security  of  which  said 
stock  was  hypothecated,  should  be  paid.  Com- 
plainants state  that  they  make  no  objection  to 
the  transfer  of  the  $61,000  of  stock  by  Bethel 
to  Frierson.  but  insist  that  the  conveyance 
thereof  by  the  latter  to  Webster  shall  not  be  so 
construed  as  to  vest  any  interest  in  the  real  es- 
tate of  the  corporation  in  Webster  further  than 
as  a  stockholder  in  said  corporation. 

Defendant  Webster,  as  trustee,  and  on  be- 
half of  the  beneficiaries  named  in  the  trust 
deed,  answered  the  bill.  He  says  the  Bethtl 
Hotel  Company  erected  the  building  knowD  as 
the  "Bethel  Hotel,"  and  owned  and  operated 
it  until  September  1,  1885,  when  part  of  it  was 
sold  to  Mayes  &  Dodson;  that  Lucius  Frierson 
owned  at  that  time  all  the  stock  in  the  com- 
pany, except  the  shares  of  the  Bethels,  which 
he  then  purchased;  that  at  that  time  the  cor- 
poration went  into  liquidation,  and  ceased  to 
transact  any  corporate  business;  that.  uix>a 
becoming  sole  owner  of  all  the  capital  stock, 
he  became  the  equitable  owner  of  the  com- 
pany's property  and  assets,  took  charge  of  it 
as  his  own,  gave  it  in  for  taxes  in  his  own 
name,  and  continued  to  hold  it  as  his  own, 
adversely  to  all  the  world,  until  he  conveyed  it 
to  defendant  Webster.  It  is  insisted  that  all 
transfers,  assignments,  and  pledges  ot  stock 
made  by  Frierson  after  September  1,  1885,  the 
date  of  the  sale  to  Mayes  &  Dodson,  and  of  the 
"liquidation"  of  the  corporation,  were  void. 
As  to  the  transfers  and  assignments  of  stock 
made  before  that  date,  it  is  not  claimed  that 
they  were  illegal;  but  it  is  averred  that  the 
assigns  and  holders  thereof  are  estopped  to  as- 
sert any  right  in  the  corporate  property  con- 
veyed to  Webster,  and  are  barred  of  any  re- 
covery or  relief,  because  of  long  delay  and 
laches  in  asserting  or  claiming  meir  rights. 
The  statutes  of  limitations  of  six  and  seTen 
years  are  pleaded  and  relied  on.    Lucius  Frier- 
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son  also  answered  the  bill.  His  answer  is  sub- 
stantially the  same  as  that  of  his  codefondant 
Webster.  He  says  that  in  September,  1885,  he 
became  the  owner  of  the  stock  of  the  Bethel 
Hotel  Company,  and  that  it  was  intended  and 
agreed,  when  part  of  the  property  was  sold  to 
Mayes  &  Dodson,  that  the  company  should  go 
into  liquidation,  and  that  he  should  be  the 
owner  of  the  residue  not  sold,  and  that  there- 
after he  gave  it  in  for  taxes  in  his  own  name. 
He  admits  that  he  pledged  some  of  his  stock 
after  that  date,  but  says  he  thought  the  shares 
so  pledged  represented  shares  or  interests  in  the 
property  of  the  corporation.  W.  0.  Bethel 
also  filed  an  answer.  The  substance  of  it  is 
that  there  was  a  balance  of  $1,640  due  him 
from  Frierson  on  the  purchase  of  the  $61,000 
of  stock,  and  that  he  holds  it  as  security  for 
said  balance. 

Pending  the  cause,  and  before  final  decree, 
the  following  stipulation  was  entered  of  rec- 
ord, viz.:  *'  in  this  cause  it  is  agreed  that  the 
case  shal^  be  tried  as  if  Wm.  J.  Webster, 
trustee,  and  the  creditors  represented  in  the 
deed  of  trust  from  Lucius  Frierson  to  Wm.  J. 
Webster,  had  filed  a  cross  bill  as  of  this  date 
against  the  Second  National  Bank,  J.  Milton 
Parker,  and  S.  W.  Warfleld,  individually  and 
as  administrator  of  Mrs.  Francis,-  and  all  other 
complainants,  setting  out  and  claiming  credit, 
and  to  recover  usury,  as  pointed  out  and  in- 
dicated in  the  depositions  of  S.  W.  Warfield, 
Geo.  Childress,  J.  M.  Parker,  and  other  com- 
plainants, and  that  it  shall  be  taken  as  if 
answered,  and  all  the  equities  denied,  and  the 
plea  of  the  statute  of  limitations  and  all  other 
tlefenses  made,  but  shall  be  determined  on  the 
proof  and  facts  as  developed  in  the  record, 
without  the  nece.^^slty  of  filing  a  cross  bill  and 
answer  thereto;  this  course  being  taken  to 
facilitate  the  trial  of  the  cause  at  this  term  on 
its  merits."  During  the  progress  of  the  cause, 
Mrs.  S.  B.  Francis,  one  of  the  complainants, 
died,  and  the  cause  was  revived  in  the  name 
of  S.  W.  Warfleld,  her  administrator;  and,  the 
Second  National  Bank  having  suspended  and 
gone  into  liquidation,  the  original  bill  was 
amended  so  as  to  make  its  receiver,  John  T. 
Williamson,  a  party  complainant.  Several 
other  amendments  were  made,  not  necessary 
to  be  mentioned. 

The  chancellor  decreed  that  the  Bethel  Hotel 
Company  was  not  dissolved  by  the  sale  of  the 
property  to  Mayes  &  Dodson.  or  the  purchase 
of  the  stock  of  W.  D.  Bethel  by  Lucius  Frier 
son,  or  the  passage  of  the  resolution  by  the 
stockholders  authorizing  a  sale  of  the  property 
to  Mayes  &  Dodson,  but  that  the  property  of 
the  corporation,  other  than  that  conveyed  to 
Mayes  &  Dodson,  remained  the  property  of  the 
said  hotel  company,charged  with  a  trust  for  the 
payment  of  its  debts.and  for  distribution  among 
its  stockholders;  that  Lucius  Frierson  and 
his  assignee,  W.  J.  Webster,  were  estopped 
to  deny  the  validity  of  the  certificates  of  stock 
held  by  complainants,  which  had  been  trans- 
ferred to  them  by  Frierson,  and  that  the  hold- 
ers of  said  stock  were  entitled  to  share  in  the 
assets  of  said  corporation,  and  were  not  barred 
by  any  statute  of  limitations,  or  by  any  laches 
on  their  part.  It  was  further  decreed  by  the 
chancellor  that,  in  the  distribution  of  the  pro 
ceeds  of  sale  of  the  property  of  the  corpora- 
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tion.  the  stock  that  had  formerly  belonged  to 
W.  D.  and  P.  C.  Bethel,  and  which  had  been 
transferred  to  Lucius  Frierson  by  W.  D. 
Bethel, personally  and  as  administrator,  should 
be  charged  with  the  sum  of  $22,500,  the  amount 
of  the  Mayes  &  Dodson  notes  which  were  as- 
signed by  him  to  said  Bethel.  Frierson  was 
relieved  of  liability  for  rents  received  during 
the  time  he  had  possession  of  the  property. 
Touching  the  balance  of  the  debt  due  W.  D. 
Bethel,  as  administrator  and  personally,  by 
Frierson,  on  the  purchase  of  stock  from  him, 
it  was  ordered  that  the  amount  should  be  paid, 
first,  out  of  ihe pro  rata  going  to  said  stock  in 
the  distribution.  This  provision  of  the  decree 
was  assented  to  by  all  parties.  The  chancellor 
was  of  the  opinion  that  the  Bethel  Hotel  Com- 
pany ought  to  be  "wound  up  and  dissolved," 
and  he  accordingly  so  decreed.  He  also  di- 
rected that  its  property  be  sold,  and  the  pro- 
ceeds distributed.  The  Bethel  Hotel  Company 
owed  no  debts,  and  the  proceeds  of  the  sale  of 
its  property  were  accordingly  ordered  to  be 
distributed  among  the  holders  of  its  stock. 
We  will  not  stop  to  state  the  rulings  of  the 
chancellor  on  the  question  of  usury.  They 
will  be  adverted  to  later  on. 

Special  appeals  from  the  chancellor's  de- 
cree were  prayed  by  W.  J.  Webster,  trustee, 
and  the  beneficiaries  named  in  the  deed  of 
trust;  by  the  Second  National  Bank  and  it^ 
receiver,  John  T.  Williamson;  and  by  S.  W. 
Warfield,  ailrainistrator  of  Mrs.  S.  B.  Fran- 
cis, deceased.  The  nature  and  extent  of  the 
several  appeals  can  best  be  stated  in  the 
words  of  the  decree,  as  follows:  "From  so 
much  of  said  decree  as  adjudicates  that  the 
Bethel  Hotel  Company  was  not  dissolved  in 
1885,  and  that  all  stock  placed  as  collateral 
since  1885  were  valid  claims  against  the  cor- 
poration, and  all  stock  before  1885  were  not 
barred  by  laches  of  the  creditors  holding  the 
same  as  collateral,  and  so  much  of  the  decree 
as  adjudicates  that  the  Bethel  stock  should  be 
charged  with  $22,500  of  the  sale  to  ^layes  & 
Dodson,  and  so  much  as  adjudicates  that  W. 
J.  Webster,  trustee,  and  those  claiming  under 
him,  are  not  entitled  to  all  of  said  property^ 
the  said  W.  J.  Webster,  trustee,  and  the  cred- 
itors named  in  the  deed  of  trust,  except,  and 
pray  an  appeal  to  the  next  term  of  the  supreme 
court,  but  not  in  any  wise  to  affect  the  decree 
in  their  favor.  To  so  much  of  said  decree  as 
charires  the  Second  National  Bank  and  John 
T.  Williamson  with  usury,  and  reduces  the 
debt  of  said  bank  by  payments  of  interest  made 
on  said  loans,  and  not  allowing  interest  on  said 
debt,  said  Second  National  Bank  and  John  T. 
Williamson,  receiver,  pray  an  appeal  to  the 
next  term  of  the  supreme  court.  And  to  so 
much  of  said  decree  as  charges  the  defendant 
S.  W.  Warfield,  administrator,  with  all  inter- 
est paid  in  excess  of  6  per  cent  upon  his  debts, 
and  directs  the  same  to  be  credited  upon  .said 
debt  as  of  the  date  of  their  payment,  the  said 
S.  W.  Warfield,  administrator,  excepts,  and 
prays  an  appeal  to  the  next  term  of  the  su- 
preme court."  The  case  was  heard  by  the 
court  of  chancery  appeals.  That  learned 
court,  in  an  elaborate  and  extremely  able 
opinion,  affirmed  the  decree  of  the  chancellor 
in  all  respects,  except  his  rulings  on  the  ques- 
tions of  usury,  and  that  part  of  it  which  directs 
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that  the  Bethel  Hotel  Company  be  dissolved, 
which  were  overruled. 

It  is  not  claimed  that  the  legal  title  to  the 
real  estate  conveyed  in  the  trust  deed  was  in 
Lucius  Frierson  at  the  date  of  that  instrument, 
or  ever  was  in  him.  The  Bethel  Hotel  Com- 
pany, it  will  be  remembered,  conveyed  all  that 
part  of  the  building  adapted  to  hotel  purposes 
to  Mayes  &  Dodson,  leaving  several  stores  and 
the  opera  house.  It  never  made  any  convey- 
ance of  the  residue  of  said  property,  or  any 
part  thereof.  It  is  claimed  that  the  corpora- 
tion conveyed  one  of  the  stores  to  the  wife  of 
Lucius  Frierson.  It  seems  that  on  the  29th  of 
August,  1886.  "W.  D.  Bethel,  president,  and 
Lucius  Frierson,"  made  and  executed  a  deed 
to  one  of  the  stores,  and  the  lot  on  which  it 
was  situated,  to  Mrs.  Kate  Frierson,  the  wife 
of  Lucius.  According  to  the  testimony  of 
Lucius  Frierson,  this  deed  was  authorized  by 
the  stockholders  at  the  same  meeting  at  which 
the  resolution  nuthorizinfi:  the  sale  of  the  hotel 
part  of  the  bu.Iding  to  Mayes  &  Dodson,  and 
directing  the  liquidation  of  the  corporation, 
was  adopted.  But  the  court  of  chancery  ap 
peals  has  found  as  a  fact  that  the  deed  was 
executed  without  the  knowledge  of  Mrs.  Frier- 
son, and  was  never  delivered  to  her.  It  may 
be  regarded  as  settled,  therefore,  that  the  legal 
title  to  the  property  conveyed  to  defendant 
Webster  was  at  the  date  of  that  instrument  in 
the  Bethel  Hotel  Company,  where  it  had  been, 
unquestioned  and  undisturbed,  since  1880.  the 
year  of  its  incorporation  and  organization. 
Defendants  insist  that,  although  Frierson  may 
not  have  been  invested  with  the  legal  title,  he 
nevertheless  had  such  an  equitable  estate  and 
interest  as  entitled  him  to  sell  and  dispose  of 
the  property;  in  other  words,  that  he  was  the 
real  owner  of  the  property,  and  as  such  had 
the  absolute  right  to  use  or  dispose  of  it.  This 
alleged  equitable  estate  was  not  the  creation 
of  any  deed  or  written  contract  executed  by 
the  Bethel  Hotel  Company,  or  of  any  corpo- 
rate act  or  resolution  adopted  by  the  stock- 
holders or  directors,  which  in  terms  referred 
to  or  defined  it,  but  is  rather  the  result  and  con- 
sequence of  certain  facts  and  conditions,  the 
existence  of  which  is  affirmed  by  the  defend- 
ants. 

It  is  said  that  the  Bethel  Hotel  Company, 
by  the  alienation  of  that  part  of  its  property 
built  for  and  adapted  to  the  uses  and  purposes 
of  an  hotel,  deprived  itself  of  the  means  of  con 
ducting  an  hotel  business,  and  that  since  188o, 
the  date  of  the  sale  to  Mayes  &  Dodson,  it  had 
ceased  to  exercise  its  corporate  franchises; 
that  the  stockholders,  at  the  meeting  held  in 
September,  1885,  passed  a  resolution,  or  agreed 
among  themselves,  that  the  corporation  should 

fo  into  liquidation;  and  that  Lucius  Frierson, 
elng  then  the  owner  of  all  the  capital  stock 
of  the  corporation,  became  in  consequence  the 
equitable  owner  of  all  its  property,  with  full 
power  to  use  it  or  dij^pose  of  it  in  such  manner 
as  he  might  choose  to  do.  The  position  of  the 
defendant  seems  to  be  that  all  rights  of  the 
corporation  in  the  property  were  extinguished, 
that  it  had  ceased  to  be  affected  with  any  cor- 
porate uses,  and  that  it  belonged  absolutely  to 
Frierson.  The  facts  affirmed  by  defendants 
are  not,  all  of  them,  exactly  as  found  by  the 
court  of  chancery  appeals.  It  is  true  that 
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the  corporation  sold  and  coaveved  the  betel 
part  of  its  building  to  Mayes  &  Dodson,  re- 
taining only  the  stores  and  opera  house,  and 
never  afterwards  engaged  in  the  business  of 
owning  and  operating  an  hotel.     Lucius  Frier- 
son  was   not  the  sole  stockholder  in    188o, 
when  the  hotel  was  sold,  and  did  not  become 
such  until   August  28,    1886,  when   he   pur 
chssed  the  Bethel  stock.     His  stock,  or  a  large 
part  of  it,  at  that  time,  and  subsequently,  was 
held  as  collateral  security  by  other   parties. 
It  is  not  true  that  a  resolution  was  ever  adopted 
by  the  stockholders  directing  the  liquidation 
or  winding  up  of  the  affairs  of  the  corporation, 
or  that  they  were  ever  wound  up.     The  facts, 
as  found  by  the  court  of  chancery  appeals  on 
this  point,  are  slated  in  its  opinion  in  the  fol- 
lowing words:  "It  may   be  fairly  inferred, 
though  it  does  not  distinctly  i^ppear  In  terms 
in  the  proof,  that,  when  the  deed  was  made 
to  Mayes  &   Dodson,  it  was  then  understood 
between  W.   D    Bethel  and  Lucius  Frien-on 
(they  then   owning  practically  all.  or  nearly 
all,  of  the  stock)  That  Bethel  should  take  the 
proceeds  of  the  sale   to  Mayes  &  Dodson, 
amounting  to  $22,500  and  a  sufficient  amount 
in  addition  from  Lucius  Frierson,  personally, 
to  make  $30,000,  and  for  this  he  would  trans- 
fer his  stock,  $61,000,  to  Frierson,  and  that 
this  arrangement  whs  consummated,  so  far  ns 
it  could  be  done  without  direct  corporate  ac 
tion  of  the  corporation  itself,  by  the  paper  of 
August  28,  1886,  made  by  Bethel  to  Frierson; 
and  this  is  what  they  understood  by  the  reso- 
lution to  go  into  liquidation,  there  being  no 
debts  due  by  the  corporation;  and,  following 
out  this  idea  from  the  date  of  the  sale  to  Mayes 
&  Dorlson,  Lucius  Frierson  proceeded  to  treat 
the  property  as  his  own,  on  the  idea  that  be 
himself  constituted  the  corporation.     We  do 
not  think  that  he  entertained  the  idea  that  the 
corporation  was  defunct,  but  simply  that  he 
was  himself  the  corporation,   and  could  do 
wl)at  he  wished  with  the  assets.'*    In  consid- 
ering the   position   of   the  defendants,    that 
Frierson  became  the  equitable  owner  of  the 
assets  of  the  corporation,  we  must  therefore 
leave  out  of  view  the  idea  that  there  was  any 
corporate  action  looking  to  a  dissolution  of  the 
corporation  and  winding  up  of    its    affairs. 
Frierson's  estate  or  interest  in  the  property, 
if  he  had  any,  rests  on  the  postulate  that  In 
consequence  of  the  nonuser  of  its  franchises, 
and  his  sole  proprietorship  of  all  its  capital 
stock  the  corporation   was  dissolved,  and  he 
became  the  equitable  owner  of  all  its  properly. 
A  corporation  can  be  dissolved,  and  its  ex- 
istence wholly  terminated,  only  by  the  extin- 
guishment of  the  corporate  franchises  con- 
ferred by  the  state.     An  ordinary   business 
corporation,   where   its  charter    specifies  no 
definite  time  for  its  continuance,  may  sell  its 
property  and  wind  up  its  affairs  whenever  a 
majority  of  its  stockholders  may  deem  it  ad- 
vi8al)le.     Treaduell   v.    Salubury  Mfg.    Co,   7 
Gray,  393,  66  Am.   Dec.  490;  Black  v.  Dela 
ware  <Sk  R.  Canal  Co,  22  N.  J.  Eq.  416.     But 
the  franchises  conferred  upon  the  stockholders 
by  the  state  are  not  extinguished  by  the  cessa- 
tion   from   business  thus   brought  about.    2 
Mora  wet  z,  Priv.  Corp.  ^  1004.     In  th'e  case  of 
State,  MemphiH,  v.   Butler,  86  Tenn.  614,  628. 
this  court  said  the  mere  insolvency  of  a  cor- 
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poration  would  not  work  *  dissolution,  nor 
would  the  assignment  of  all  its  property  nor 
the  appointment  of  a  receiver  extinguish  the 
franchises  with  which  the  company  had  been 
invested,  where  there  had  been  no  proceedings 
for  forfeiture  inaugurated  by  the  state,  nor 
surrender  by  act  of  the  stockholders.  And  so, 
also,  the  omission  to  elect  directors  or  other 
corporate  officers  does  not  of  itself  work  a  dis- 
fiolution  of  a  corporation.  The  board  of  di 
rectors  or  other  managers  or  officers  do  not 
form  an  integral  part  of  a  ^oint  stock  corpora- 
tion, and  therefore  the  omission  to  elefcl  them 
operates  to  suspend  the  powers  of  the  corpo- 
ration for  the  time  being,  since  it  cannot  act 
without  them,  but  a  subsequent  election  will 
restore  its  functions.  Rose  v.  Rosebiirff  db  M. 
Tump.  Co.  3  Watts.  46;  Boston  Glass  Mfry. 
€o.  V.  Langdon,  24  Pick.  49,  85  Am.  Dec.  292. 
And  where  the  charter  of  a  corporation,  as  in 
the  present  case,  expressly  provides  that,  in 
case  of  the  failure  to  elect  directors  at  the  pre- 
scribed time,  the  old  directors  shall  continue 
in  office  until  their  successors  are  elected,  it  is 
unavoidably  true  that  the  corporation  will  not 
be  dissolved.  SUe  v.  Blf)om,  5  Johns.  Ch.  36(5; 
•Cahill  V.  Kalamazoo  Mut.  Ins.  Co.  2  Dougl. 
<Mich.)  124,  43  Am.  Dec.  457;  Le/ngh  Bridge 
€o.  V.  Lehigh  Coal  &  Nav.  Co.  4  Rawle,  9.  26 
Am.  Dec  111.  Nor  is  a  corporation  ipso  facto 
dissolved  by  merely  neglecting  to  exercise  its 
-corporate  powers,  so  long  as  the  possibility 
remains  of  resuming  them.  Brandon  Iron  Co. 
v.  Oleason,  24  Vt.  228;  RusseU  v.  M'Lellin,  14 
Pick.  63;  Atty.  Gen.  v.  Bank  of  Niagara, 
Hopk.  Ch.  354.  And  the  sale  or  disposal  by 
a  corporation  of  its  real  property,  though  it 
have  the  eflfect  of  substantially  destroying  the 
object  for  which  it  was  created,  does  not  of 
it«elf  work  its  dissolution.  Keic  Jersey  Zinc 
Co.  V.  Nexc  Jersey  FrankUnite  Co.  18  N.  J.  Eq. 
322,  835;  Brinckerhoff  v .  Brown,  7  Johns.  Ch. 
217;  Barclay  v.  Talman,  4  Edw.  Ch.  123. 
Thus,  it  has  been  held  that  suspending  active 
operations,  resolving  to  go  into  liquidation, 
•<iepositing  with  the  United  States  treasurer 
inoney  to  redeem  its  outstanding  circulation, 
«nd  receiving  a  reassignment  of  its  bonds,  are 
acts  insufficient  to  operate  as  a  final  dissolu- 
tion of  a  national  bank.  .  Ordway  v.  Central 
Nat.  Bank,  47  Md.  239,  28  Am.  Rep.  455. 
In  Bachev,  Nashville  Horticultural  Soc.  10  Lea, 
436,  443,  it  was  said  that  "the  nonuser  of  its 
franchises  by  a  corporation  will  not  alone 
work  a  dissolution,  or  affect  the  title  or  right 
of  its  property."  And  in  Maryville  College  v. 
Bartlett,  8  Baxt.  281,  it  was  held  that  the  non- 
user  by  the  trustees  of  a  corporation  of  its 
franchises  and  property  did  not  affect  the  title 
of  the  corporation. 

It  is  claimed  by  the  defendants  that  the 
dissolution  of  the  corporation  was  effected 
by  the  fact  that  Lucius  Frierson  became  the 
sole  owner  of  all  its  capital  slock.  Admit- 
ting it  to  be  true  that  he  was  the  owner  of 
all  the  stock  of  the  corporation,  it  by  no 
means  follows  that  the  corporation  was 
thereby  dissolved  and  forfeited  its  fran- 
chises. On  this  question  the  latest  text-writ- 
er on  Corporation  Law  has  this  to  say,  viz.: 
'''Contrary  to  early  opinion,  it  is  now  gener- 
ally held  that  the  fact  that  all  the  shares 
io  a  joint-stock  corporation  have  passed  into 
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the  hands  of  two  members,  or  even  into  the 
hands  of  a  single  person,  does  not,  ipso  facto, 
work  a  dissolution  of  the  corporation;  since 
such  sole  owner  may  so  dispose  of  the . 
shares  as,  by  the  election  of  the  necessary 
directors  and  officers,  to  continue  the  corpo- 
rate existence."  5  Thorap.  Corp.  §  6658. 
And  in  2  Morawetz,  Priv.  Corp.  §  1009,  it  is 
said:  "It  is  well  settled  that  all  the  shares  in 
a  corporation  may  be  held  by  a  single  person, 
and  yet  the  corporation  continue  to  exist ; 
and,  if  the  charter  or  by-laws  should  re- 
quire certain  acta  to  be  don?  by  more  than 
one  shareholder,  the  sole  owner  may  trans- 
fer a  portion  of  his  shares  to  other  persons, 
so  as  to  conform  to  the  letter  of  the  rule.*' 
It  has  been  held  that  a  corporation  which 
has  sold  all  its  assets,  with  the  intention  of 
putting  an  end  to  its  business,  whose  offi- 
cers had  all  resigned,  and  whose  stockholders 
had  all  transferred  their  shares  to  a  single  per- 
son, was  nevertheless  not  dissolved,  and  that 
its  existence  could  be  terminated  only  by  judg- 
ment of  forfeiture,  or  by  surrender  accepted 
by  the  state.  Russell  v.  APLellan,  14  Pick.  69, 
70;  Newton  Mfg.  Co.  v.  White,  42  Ga.  148;  Bald- 
win V.  Canjield,26  Minn.  43.  The  dissolution 
of  a  pecuniary  or  business  corporation  is  ef- 
fected in  one  of  the  following  ways,  viz.:{\)  by 
the  expiration  of  its  charter;  (2)  by  act  of  the 
legislature,  where  ix>wer  is  reserved  for  that 
purpose,  or  there  is  no  constitutional  inhabi- 
tion;  (3)  by  surrender  of  charter,  which  is  ac- 
cepted; (4)  by  forfeiture  of  the  franchises  and 
judgment  of  dissolution  pronounced  by  a 
court  having  jurisdiction.  2  Morawetz,  Priv. 
Corp.  §  1004;  Taylor,  Priv.  Corp.  §  430.  It 
is  not  pretended  that  the  Bethel  Hotel  Com- 
pany was  dissolved  in  either  of  the  ways  in- 
dicated. The  charter  of  the  corporation  has 
not  expired,  neither  has  it  been  repealed  by 
the  legislature,  or  been  surrendered  to  the  state 
by  its  members  of  stockholders.  It  may  be 
true  that  there  was  a  nonuser  of  its  franchises 
by  the  corporation  for  a  period  of  seven  years 
or  more,  occasioned  by  the  sale  of  the  only 
property  it  owned  which  could  have  been  used 
for  hotel  purposes.  Undoubtedly,  the  non- 
user  of  its  franchises  by  a  corporation  is 
ground  for  dissolution  and  forfeiture  of  its 
charter,  at  the  instance  of  the  state;  but  until 
sentence  of  dissolution  has  been  pronounced 
by  a  court  of  competent  jurisdiction,  in  a 
proper  proceeding  instituted  for  the  purpose, 
the  corporation  will  continue  to  exist,  notwith- 
standing its  failure  to  use  its  franchises.  And 
forfeiture  can  only  be  decreed  in  a  proceeding 
directly  instituted  for  the  purpose  by  the  state 
granting  it.  Mill.  &  V.  Code,  g  1712;  State 
V.  Butler,  15  Lea,  104.  110;  Jersey  City  Gas- 
light Co.  V.  Consumers'  Gas  Co.  40  N.  J.  Eq. 
427;  Broad  well  v.  Merritt,  87  Mo.  95.  Until 
dissolution  has  been  thus  judicially  pro- 
nounced, neither  the  existence  of  the  corpora- 
tion, nor  its  title  to  its  property,  can  be  ques- 
tioned collaterally.  We  are  bound  to  con- 
clude, therefore,  that  the  Bethel  Hotel  Com- 
pany was  not  dissolved,  or  its  franchises  ex- 
tinguished, for  any  of  the  reasons  alleged  by 
the  defendants;  and  it  is  now  a  corporation 
indued  with  life,  with  authority  to  own  prop- 
erty and  exercise  all  the  powers  conferred  on 
it  by  its  charter. 
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Defendants  insist  that  the  alleged  equita- 
ble estate  of  Lucius  Frierson  in  the  property 
of  the  Bethel  Hotel  Company  did  not  depend 
alone  upon  the  dissolution  ot  the  corporation, 
but  resulted  also  from  the  fact  that  he  was  the 
sole  owner  of  all  its  capital  stock.  The  propo 
sition  is  that,  if  one  person  owns  all  the  shares 
of  stock  of  a  corporation  which  owes  no  debts, 
he,  in  virtue  of  such  ownership,  becomes  the 
equitable  owner  of  all  its  property,  or  at  least 
may  sell  and  dispose  of  it  by  deed,  if  he  choose 
to  do  so.  This  proposition  is  argued  by  coun- 
sel for  defendants  with  force  and  ability,  and 
is  supported  by  some  authority.  It  has  found 
favor  with  the  supreme  court  of  Maryland. 
8wift  V.  Smith,  65  Md.  428,  433,  57  Am.  Rep. 
886.  But  the  decision  of  that  learned  court  is 
opposed  by  the  current  of  authority,  and  seems 
to  UH  to  overlook  and  ignore  certain  principles 
that  are  fundamental.  A  corporation  and  its 
shareholders  are  distinct  legal  entities.  In 
Keith  v.  Clarke,  4  Lea,  718,  this  court  held  that, 
notwithstanding  the  state  owned  all  the  stock 
in  the  Bank  of  Tennessee,  "the  bank  and  the 
state  are  entirely  different  legal  entities;"  and 
in  Lillard  v.  Porter,  2  Head,  177,  it  was  said: 
"Stockholders  are  totally  distinct  from  the 
corporation."  Important  consequences  result 
from  this  rule.  The  shareholders  are  neither 
responsible  for  the  debts,  nor  for.  the  torts  of 
the  corporation.  In  the  absence  of  special 
circumstances,  the  shareholders  cannot  be  par- 
ties, either  plaintiffs  or  defendants,  in  actions 
respecting  corporate  rights,  nor  have  they  any 
title  or  direct  interest  in  the  property  of  the 
corporation.  "Shareholders,"  says  Thomp- 
son, "are  not  joint  tenants,  or  in  any  other 
sense  co-owners  of  the  corporate  property, 
either  before  or  after  its  dissolution.  The  title 
to  it  rests  exclusively  in  the  legal  entity  called 
the  corporation.  A  share  of  the  capital  stock 
merely  gives  the  right  to  partake  according  to 
the  amount  put  into  the  fund,  of  the  surplus 
profits  of  the  corporation,  and  ultimately  on 
the  dissolution  of  it,  of  so  much  of  the  fund 
thus  created  as  remains  unimpaired,  and  is  not 
liable  for  debts  of  the  corporation. "  1  Thomp. 
Corp.  §  1071.  As  the  shareholders  have  no 
direct  interest  in  the  corporate  property,  they 
cannot  convey  the  real  estate  of  the  corpora- 
tion, though  all  join  in  the  deed.  In  WJteelock 
V.  Movlton,  15  Vt.  519,  Redfield,  J.,  stated  the 
reasons  for  the  rule  in  his  usual  clear  and  ac- 
curate style.  In  that  case  Moulton  and  Hutch- 
inson, sole  proprietors  and  owners  of  all  the 
stock  of  a  corporation,  conveyed  its  real  es- 
tate, in  mortgage,  to  secure  the  repayment  of 
money  borrowed  of  the  plaintiff,  Wheelock. 
He  brought  suit  to  enforce  his  mortgage. 
Judge  Redfield  said:  "The  fact  that  the  sign- 
ers of  this  deed  owned  the  whole  of  the  shares, 
will  make  no  difference  in  regard  to  the  neces 
sity  of  a  vote  of  the  corporation,  in  order  to 
convey  the  land.  The  title  to  the  land  was  in 
the  corporation,  not  in  the  individual  share- 
holders. The  deed  of  one,  or  of  any  number 
of  the  stockholders  will  not  affect  the  title  of 
the  land.  The  share  owners  are  not  tenants 
in  common  of  the  land.  They  have  no  title 
whatever  to  any  of  the  property  of  the  corpo- 
ration. It  is  true  that  one  who  owned  all  the 
shares  might  control  the  corporation,  and  so 
he  could  if  he  owned  a  majority  of  the  shares; 
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but  he  could  in  either  case  do  it  only  by  a 
vote  of  the  corporation,  at  a  meeting  held  in 
strict  accordance  with  the  statutes  of  the  cor 
poration."  And  in  Humphreys  v.  McKiMork, 
140  U.  S.  304,  35  L.  ed,  473.  Mr.  Justice  Field, 
discussing  the  same  question,  said:  "The 
property  of  a  corporation  is  not  subject  to  the 
control  of  individual  members,  whether  actinc 
separately  or  jointly.  They  can  neither  en- 
cumber nor  transfer  that  property,  nor  author- 
ize others  to  do  so.  The  corporation — the  ar- 
tificial being  created — holds  the  property,  and 
alone  can  mortgage  or  transfer  it;  and  the  cor- 
poration acts  only  through  its  ofllcers,  subject 
to  the  conditions' prescribed  by  law."  A  very 
instructive  case  on  this  question  is  Bdldtrin  v. 
Canjield,  26  Minn.  48.  The  facts  of  that  case 
were  very  similar  to  those  of  this  case,  and  the 
direct  question  now  under  consideration  was 
passed  upon.  The  opinion  of  the  court  was 
in  accord  with  the  cases  above  cited.  See  also 
Button  V.  Hoffman,  61  Wis.  20,  50  Am.  Rep. 
131. 

We  are  thus  led,  both  by  reason  and  author- 
ity, to  the  conclusion  that  Lucius  Frierson,  as 
sole  stockholder  of  the  Bethel  Hotel  Company, 
had  no  title,  legal  or  equitable,  to  its  properly. 
The  title  to  the  property  was  in  the  Bethel 
Hotel  Company,  and  could  only  be  conveyed 
by  it.  The  conveyance  of  its  real  estate  is  one 
of  the  most  solemn  acts  of  a  corporation,  and 
it  can  only  be  done  in  pursuance  of  a  vote  of 
the  corporation,  and  by  deed  executed  in  the 
form  and  mode  prescribed  by  law.  Thomp. 
Corp.  g  5096.  At  common  law  a  corporation 
could  not  execute  a  deed  to  realty,  except  un- 
der seal;  and  the  general  corporations  act  of 
1875,  under  which  the  Bethel  Hotel  Company 
was  organized,  provides  that,  if  the  corpora 
tion  have  no  seal,  it  shall  be  bound  by  the  sig 
nature  of  its  name  by  a  duly -authorized  officer. 
To  have  made  a  valid  conveyance  of  the  real 
estate  of  the  company,  it  was  necessary,  there- 
fore, that  the  deed  should  have  been  executed 
in  the  name  of  the  corportftion,  under  seal,  if 
it  had  one;  and,  if  not,  its  name  should  have 
been  signed  by  an  agent  duly  authorized  by 
its  governing  agency.  Its  board  of  directors, 
Garrett  v.  Belmont  Ijind  Co.  94  Tenn.  460. 
As  we  have  seen,  nothing  of  this  kind  was 
done.  The  deed  to  defendant  Webster  was 
executed  by  Lucius  Frierson  in  his  own  name, 
and  under  his  own  signature.  The  Bethel 
Hotel  Company,  although  it  owned  the  prop- 
erty, was  in  no  sense  a  party  to  it.  For  this 
and  other  reasons  given,  the  deed  of  Lucius 
Frierson,  conveying  the  real  estate  of  the 
Bethel  Hotel  Company  to  defendant  W.  J. 
Webster,  was  void,  and  conveyed  to  him  no 
title  or  interest  therein. 

We  have  assumed  as  a  fact,  in  the  preced- 
ing discussion,  that  Lucius  Frierson  was  in 
truth  the  sole  owner  of  all  the  shares  of  stock 
of  the  Bethel  Hotel  Company  at  the  date  he 
executed  the  deed  to  Webster.  But  was  he  ? 
It  will  be  remembered  that  Frierson  assigned 
most  of  his  stock  in  the  Bethel  Hotel  Com- 
pany to  complainants  as  security  for  money 
borrowed  of  them  by  him.  Some  of  the  loans 
were  made  before  ^ptember  1,  1885.  the  date 
of  the  conveyance  to  Mayes  &  Dodson,  and 
the  time,  it  is  claimed  by  him,  that  the  resolu- 
tion directing  the  liquidation  and  winding  up 


1896. 


Parker  v.  Bethel  Hotel  Co. 


7ia 


of  the  corporation  was  passed ;  and  sorae  of 
them  were  made  subsequently.  All  of  the 
loans  and  transfers  of  stock  were  made  prior 
to  the  date  of  Frierson's  deed  to  Webster. 
The  stock  owned  by  W.  D.  Bethel,  personally 
and  as  administrator,  was  never  transferred  to 
him  in  fact.  It  was  retained  by  W.  D.  Bethel 
as  security  for  the  payment  of  the  purchase 
money  agreed  to  be  paid  therefor  by  Frierson 
in  the  contract  of  August  28,  1886.  between 
them.  The  certificates  of  stock  had  attached 
to  them  blank  transfers  and  powers  of  at- 
torney in  the  usual  form.  All  of  the  certifi- 
cates were  not  issued  in  the  name  of  Lucius 
Frierson.  He  purchased  from  different  per- 
sons, and.  when  they  assigned  their  shares  to 
him,  they  signed  the  transfers  and  powers  of 
attorney.  Frierson  seems  not  to  have  surren- 
dered the  certificates  and  taken  from  the  cor- 
poration others  in  his  own  name,  but,  when  he 
pledged  them  as  collateral,  simply  transferred 
them  by  delivery.  For  the  purpose  of  defense, 
defendants  have  separated  the  complainants 
in  two  classes,  viz.,  those  who  acquired  stock 
before  September,  1885,  the  date  of  the  alleged 
dissolution  of  the  corporation,  and  those  who 
acquired  stock  after  that  date.  As  to  the  lat- 
ter, it  is  argued  that,  the  corporation  being 
dissolved,  transfers  of  stock  to  them  were  in- 
efficacious, and  conveyed  no  interest.  But 
this  argument  is  built  upon  a  false  predicate. 
There  was  no  dissolution  of  the  corporation. 
The  argument  therefore  falls  to  the  ground. 
As  to  those  of  complainants  who  obtained 
certificates  of  stock  before  September,  1885,  it 
is  said,  they  took  them  with  notice  of  a  by- 
law of  the  company  that  no  transfer  of  stock 
would  be  good  unless  made  on  the  books  of 
the  company,  and,  the  by-law  not  having  been 
complied  with,  the  transfers  were  void.  It  is 
not  claimed  by  complainants  that  transfers  of 
the  stock  to  them  were  made  on  the  books  of 
the  company.  Indeed,  two  of  the  complain- 
ants, Steele  and  Wilson,  hold  their  certifi- 
cates by  simple  delivery:  Frierson,  in  whose 
name  the  certificates  were  made  out,  not  hav- 
ing signed  the  transfer  and  power  of  attorney 
on  the  back.  Although  it  is  claimed  that 
there  was  a  by-law  of  the  company  requiring 
transfers  on  the  books,  it  is  probably  no  more 
than  a  presumption  from  the  words  on  the  cer- 
tificates. But  it  may  be  assumed  that  there 
was  such  a  bylaw.  A  sale  or  transfer  of  stock, 
to  be  valid,  need  not  be  in  writing.  The  certifi- 
cate need  not,  in  fact,  be  delivered.  A  trans- 
fer is  perfectly  good,  although  the  seller  of  the 
stock  never  had  a  certificate  at  all, and  although 
no  certificate  is  issued  to  the  transferee.  An 
indorsement  on  the  certificate,  while  not  neces- 
sary, is  the  preferable  and  most  convenient 
form  of  transfer,  because  the  same  instru- 
ment then  combines  the  evidence  of  the  sell 
er's  right  to  the  stock,  and  of  his  transfer  to 
the  purchaser.  Lowell.  Transfer  of  Slock, 
§§  43,  44.  There  is  no  longer  any  doubt  that 
the  transfer  and  assignment  of  certificates  of 
stock  in  a  corporation,  either  by  absolute  sale 
or  by  way  of  pledge  or  security  for  debt, 
passes  to  the  vendee  or  pledgee  the  title 
thereto.  Cornick  v.  Richards,  8  Lea,  25;  Cherry 
V.  Frost,  7  Lea,  1;  Went  Nashville  Planing  mill 
Co.  V.  Nashville  Sav.  Bank,  86  Tenn.  252; 
CaulkinsY.  MempJiis  Gaslight  Co.  85  Tenn.  683. 
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Provision  in  the  by  laws  of  the  corporation, 
requiring  the  transfer  to  be  made  on  the  books 
of  the  company,  is  solely  for  the  benefit  of 
the  corporation.  When  shares  of  stock  are 
transferred,  there  is  a  complete  substitution  of 
one  person  for  another  in  all  the  rights  and 
duties  attaching  to  the  interest  forming  the 
subject  of  their  contract.  An  entry  on  the 
books  is  not  necessary  to  vest  the  vendee  with 
all  the  title  which  the  vendor  had.  By  the 
sale  and  assignment,  the  vendor  devests  him- 
self of  not  only  the  equitable,  but  the  legal,, 
title;  and  this  principle  applies,  notwithstand- 
ing a  provision  in  the  charter  or  by-laws  that 
no  transfer  shall  be  complete  or  effectual 
without  registration.  1  Spelling,  Priv.  Corp. 
§  498.  In  Smith  v.  Nashville  &  D.  R.  Co.  91 
Tenn.  221,  238.  Lurton,  J.,  says:  "The  rule 
requiring  transfer  on  the  books  of  the  com- 
pany, by  the  well-settled  line  of  decisions  ia 
this  state,  and  by  the  great  weight  of  authority 
in  the  courts  of  America,  is  a  rule  made  solely 
for  the  benefit  of  the  company.  By  it  the 
company  is  enabled  to  know  who  are  entitled 
to  vote,  and  to  whom  it  may  pay  dividends." 
The  title  of  the  transferee  is  perfect,  as  be- 
tween himself  and  the  former  holder;  and  he 
is  entitled,  upon  presentation  to  the  corpora- 
tion of  his  certificate,  to  have  himself  regis- 
tered on  its  books  as  the  real  owner.  It  is  in- 
choate as  to  the  corporations  only  until  the 
transfer  and  registry  on  the  books  of  the  cor- 
poration have  l]^n  made.  What  are  the  possi- 
ble consequences  of  an  omission  to  register 
the  transfer  of  stock  on  the  books  of  a  cor- 
poration, it  is  unnecessary  here  to  inquire,  be- 
cause nothing  was  done  by  the  Bethel  Hotel 
Ct»mpany  which  in  any  way  affected  the  rights 
of  those  holding  the  stock,  and  complainants^ 
as  the  assignees  of  Frierson,  acquired  such 
title  to  and  interest  in  the  stock  as  could  not 
be  affected  or  impaired  by  any  act  or  omission 
of  his. 

Defendant  Webster,  both  for  himself  and 
for  the  other  defendants  represented  by  him, 
relies  in  his  answer  upon  laches  as  a  aefense 
to  the  relief  asked  by  those  of  the  complain- 
ants who  obtained  the  certificates  of  stock 
they  hold  prior  to  September,  1885.  It  is  dif- 
ficult  to  see  how  this  defense  can  avail  them. 
It  is  argued  that  Frierson  having  claimed, 
used,  and  managed  the  property  of  the  Bethel 
Hotel  Company  as  his  own,  with  the  knowl- 
edge of  complainants,  and  without  objection 
from  them  for  about  seven  years  before  the 
institution  of  this  suit,  they  are  subject  to  the 
imputation  of  laches,  and  cannot  for  that  rea- 
son, have  relief.  It  is  an  old  principle  that  a 
court  of  equity  will  not  enforce  stale  demands, 
where  a  party  has  slept  on  his  rights  and 
acquiesced  for  an  unreasonably  long  time. 
Laches  and  neglect  are  always  discounte- 
nanced. Lord  Camden,  in  Smith  v.  Clay,  3^ 
Bro.  Ch.  640,  note.  The  doctrine  rests  upon 
the  broadest  principles  of  equity.  Lapse  of 
time  obscures  all  human  evidence,  and  often 
makes  it  impossible  to  discover  the  truth. 
Where  the  chances  of  establishing  the  truth 
are  greatly  impaired  by  lapse  of  time,  it  would 
be  ooviously  unjust  to  enforce  a  demand  after 
many  years'of  acquiescence  and  delay.  And 
so,  where  a  party  had  done  something,  or  had 
spent  money,  or  altered  his  situation,  in  the- 
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belief,  generated  by  the  delay  and  acquies- 
cence of  his  adversary,  that  he  had  the  right 
so  to  act,  a  court  of  equity  will  not  interfere. 
But  delay  alone,  unaccompanied  by  other  cir- 
cumstances, will  not  necessarily  preclude  re- 
lief. In  every  case  where  the  defense  is 
founded  on  mere  delay,  that  delay,  of  course, 
not  amounting  to  a  bar  of  anv  statute  of  lim 
itations,  the  validity  of  that  defense  must  be 
tested  upon  principles  substantially  equitable. 
Two  circumstances,  always  important  in  such 
cases,  are  the  length  of  the  delay,  and  the  na- 
ture of  the  acts  done  during  the  interval, 
which  might  affect  either  party,  and  cause  a 
balance  of  justice  or  injustice  in  taking  one 
course  or  the  other,  so  far  as  relates  to  the 
remedy.  The  doctrine  of  laches,  as  under- 
stood in  courts  of  equity,  implies  injury  to 
the  party  pleading  it  as  a  defense.  Where  the 
situation  of  the  parties  has  not  been  altered, 
and  one  has  not  been  put  in  a  worse  condi- 
tion by  the  delay  of  the  other,  the  defense  of 
laches  does  not  generally  apply.  In  PasehaU 
V.  llinderer,  28  Ohio  St.  568,  580.  it  was  said : 
•*What  constitutes  a  stale  equity  is  a  vexed 
question,  hardly  susceptible  of  an  accurate 
definition.  Length  of  time  alone  is  not  a  test 
of  staleness."  "Laches,"  says  the  supreme 
court  of  Virginia,  "in  the  assertion  or  prose- 
cution of  a  claim,  is  not  always  enough  to  de- 
feat it.  The  laches  must  be  such  as  to  afford 
a  reasonable  presumption  of  the  satisfaction 
or  abandonment  of  the  claim,  or  such  as  to 
prevent  a  proper  defense  by  reason  of  the 
death  of  parties,  loss  of  evidence,  or  otherwise." 
Tazewell  v.  SaundeTH,  13  Gratt.  354,  362.  In 
WoUaston  v.  JYibe,  L.  R.  9  Eq.  44.  50,  a  bill 
was  brought  in  1868  to  set  aside  a  marriage  set- 
tlement executed  in  1858  on  the  ground  of 
fraud  and  mistake.  Lord  Romilly,  M.  R. ,  said : 
"Great  stress  was  laid  on  the  lapse  of  time, 
but  I  think  nothing  of  that,  because  all  the 
persons  are  in  the  same  state  now  as  they  were 
then.  If  there  had  been  any  dealing  which  had 
altered  the  state  of  matters,  that  might  have 
raised  a  question;  but  there  is  nothing  of  the 
sort."  So,  in  the  present  case,  we  are  not  deal- 
ing with  "an  altered  state  of  matters."  The 
status  is  unchanged.  Frierson  was  not  induced 
to  do  anything  or  to  omit  anything,  to  his  hurt, 
by  the  alleged  acquiescence  or  delay  of  com- 
plainants. In  truth,  it  seems  to  us  that  Frier- 
son's  use  and  management  of  the  company's 
property  was  in  no  sense  inconsistent  with  the 
rights  of  complainants  as  transferees  and  hold- 
ers of  its  stock.  His  repeated  renewals  of  the 
debts  for  which  the  stock  was  pledged  were  a 
recognition  on  his  part  of  the  continued  exist- 
'  ence  of  the  corporation  and  of  its  title  to  the 
property.  Its  property  was  what  gave  value 
lo  the  stock,  and  it  was  undoubtedly  in  reli- 
ance on  the  continued  ownership  thereof  by 
the  Bethel  Hotel  Company  that  the  complain- 
ants consented  to  renew  thefr  loans,  and  retain 
the  stock  as  collateral.  After  what  has  been 
said,  it  is  hardly  necessary  to  notice  the  plea 
of  the  statute  of  limitations  interposed  by  de 
fendants. 

There  are  a  number  of  assignments  of  error 
by  defendants,  based  upon  the  idea  that  the 
Bethel  Hotel  Company  was  dissolved.  It  suf- 
fices to  say  that,  having  found  that  the  cor- 
81  L.  R.  A. 


poration  was  not  dissolved,  these  assignments 
must  be  overruled. 

The  debts  of  the  Second  National  Bank  and 
of  8.  W.  Warfleld,  administrator  of  Mrs.  Fran- 
cis, were  attacked  by  defendant  Webster  for 
usury.  The  notes  held  by  the  bank  were  exe- 
cuted by  Aiken  and  Mayes,  but  the  debt  was 
really  owing  by  Lucius  Frierson.  These  gen- 
tlemen were  original  indorsers,  but  after  a 
number  of  renewals  of  the  paper,  and  some 
payments,  Frierson  became  insolvent,  and  they 
then  executed  their  own  notes  for  the  balance, 
without  his  name  appearing  on  them.  It  was 
understood  by  ail  parties,  however,  that  the 
debt  was  Frierson 's.  It  was  found  to  be  a  fact 
that  interest  had  been  paid  on  both  debts  in 
excess  of  the  legal  rate.  As  to  the  debt  due 
the  Second  National  Bank,  the  chancellor  de- 
creed that  by  charging  and  accepting  usury 
the  bank  had  forfeited  all  right  to  interest,  and 
the  payments  made  by  Frierson  on  account  of 
interest  were  applied  in  reduction  of  the  prin- 
cipal. The  chancellor  decreed,  also,  that  the 
usurious  interest  paid  on  the  Francis  debt 
should  be  applied  on  the  principal.  The  chan- 
cellor was  wrong.  It  is  settled  by  a  multitude 
of  decisions  that  the  right  to  plead  usury  is  a 
privilege  personal  to  the  debtor.  27  Am.  & 
Eng.  Enc.  Law,  p.  949,  note  4.  In  one  case 
the  defense  of  usury  was  likened  to  that  of 
infancy.  Ransom  v.  Hay»,  39  Mo.  445.  The 
♦exception  to  the  rule  stated  embraces  the  debt- 
or's sureties,  guarantors,  heirs,  devisees,  and 
personal  representatives,  and  they  are  permit- 
ted to  plead  usury  on  the  grounds  of  privity 
or  common  interest.  Cole  v.  HUIk,  44  N.  H. 
227:  Loomis  v.  Katon,  32  Conn.  550;  Ooodhne 
V.  Palmer,  18  Ind.  457;  Cramer  v.  Lepper^  26 
Ohio  St.  59,  20  Am.  Rep.  756;  Merchant** 
Erch,  Nat.  Bank  y.  Commercial  Warehouse  Co. 
49  N.  Y.  635.  In  the  last  case  [note]  the  ex- 
ception to  the  general  principle  is  stated  in 
these  words:  "All  privies  to  the  borrower, 
whether  in  blood,  representation,  or  estate, 
may,  both  in  law  and  equity,  by  the  appropri- 
ate legal  and  equitable  remedies  and  defenses, 
attack  or  defend  against  a  contract  or  security 
given  by  the  borrower  which  is  tainted  with 
usury,  on  the  ground  of  such  usury,  where 
such  contract  or  security  affects  the  estate  de- 
rived by  them  from  the  borrower."  It  would 
seem  that  an  assignee  under  a  deed  of  trust 
for  the  benefit  of  creditors,  or  an  assignee  in 
bankruptcy,  would  fall  within  the  exception, 
and  could  plead  usury  to  a  debt  which  was  en- 
titled to  participate  in  the  assets  convey^ed  to 
them,  on  the  ground  of  privity  in  estate.  Stein, 
V.  SvDensen,  44  Minn.  218,  222.  yance  v.  Greg- 
ory. 6  Lea,  343.  40  Am.  Rep.  41.  By  Code. 
§  2712,  a  judgment  creditor  is  also  allowed  to 
sue  for  and  subject  usury  paid  bv  his  debtor 
to  the  satisfaction  of  his  debt,  but  no  other 
than  a  judgment  creditor  can  do  so.  McKin- 
ney  v.  Memphis  Ocerton  Hotel  Co.  12  Heisk. 
104.  The  exception  does  not  seem  to  have 
been  extended  beyond  the  limits  above  indi- 
cated. The  reason  and  policy  of  the  statute 
against  usury  is  the  protection  of  borrowers 
against  the  oppressive  exactions  of  money 
lenders;  and,  to  promote  and  sustain  that  pol- 
icy, it  is  not  necessary  that  other  persons  than 
the  victim,  or  those  standing  in  legal  privity 


1896. 


Parker  v.  Bethel  Hotel  Co. 


715 


with  him,  should  be  jriven  the  benefit  of  the* 
statute.  Defendant  Webster  does  not  fall 
within  the  exception  to  the  general  rule  that  a 
debt  can  be  purged  of  usury  only  by  the 
debtor.  He  is  not  a  creditor  of  Frierson,  but 
simply  a  trustee  for  certain  creditors,  none  of 
whom  appear  to  be  judgment  creditors.  He 
is  not  such  an  as^gnee  as,  upon  the  ground  of 
privity  with  the  assignor,  might  have  the 
right  to  attach  a  debt  for  usury.  He  holds,  as 
assignee,  no  property  chargeable  with  the  pay- 
ment of  the  usurious  debts  in  common  with 
other  debts.  If  the  debts  owing  to  the  Sec- 
ond National  Bank  and  Mrs.  Francis  were  in- 
cluded in  the  deed  of  trust  to  Webster,  in 
might  be  his  duty  to  relieve  the  trust  prop- 
erly, to  the  extent  of  the  usury  paid  on  those 
notes.  The  assignee  in  such  case  holds  the 
trust  property  for  the  benefit  of  the  creditors 
namedL  in  the  assignment,  and  it  might  be  his 
duty  to  them  to  protect  it  from  illegal  bur- 
dens. But,  as  we  have  seen,  the  deed  of  trust 
executed  by  Frierson  conveyed  to  Webster 
nothing  except  his  interest  in  the  W.  D. 
Bethel  stock.  Webster  became  thereby  the 
assignee  of  $61,000  of  stock  in  the  company 
for  the  benefit  of  the  creditors  named  in  the 
trust  deed,  but  acquired  no  interest  in  the 
property  of  the  corporation  itself.  Neither 
did  he  acquire  any  interest  in  the  surplus 
value  of  the  stock  held  by  the  bank  and  Mrs. 
Francis  as  security  for  their  debts.  That 
belonged  to  Frierson.  It  was  a  mailer  of 
no  concern,  therefore,  to  Webster,  trustee, 
whether  the  debts  of  the  bank  and  Mrs. 
Francis  were  tainted  with  usury  or  not. 
The  amount  going  to  him,  as  assignee  of  the 
Bethel  slock,  upon  a  final  winding  up  of  the 
Bethel  Hotel  Company,  and  distribution  of  its 
assets  among  the  stockholders,  could  not  be 
affected  one  way  or  the  other  by  the  fact  that 
the  debts  of  the  bank  and  Mrs.  Francis  were 
tainted  with  usury.  Any  surplus  that  might 
remain  after  paying  them  in  full  would  go  to 
Frierson.  It  is  clear,  therefore,  that  Frierson 
alone  was  interested,  and  no  one  but  him  could 
raise  the  question  of  usury,  and  this  he  has  not 
done.  There  is  also  another  ground  upon 
which  it  must  be  held  that  the  debt  of  Mrs. 


Francis  cannot  be  attacked  for  usury.  This 
debt  was  reduced  to  a  judgment  in  April,  1892. 
It  has  been  held  in  this  state  that  relief  airainst 
usury  will  not  be  granted  in  eqiiitv  after  a 
judgment  at  law  upon  the  debt.  If  the  debtor 
has  bad  his  day  in  court,  and  failed  or  neg- 
lected to  setup  the  defense  of  usury,  the  judg- 
ment is  final  and  conclusive.  McKom  v. 
Cooky,  3  Humph.  561;  Qoff  v.  Dabbs,  4  Baxt. 
800. 

It  is  hardly  necessary  to  add.  after  what  has 
been  said,  that  the  chancellor  was  in  error 
when  he  decreed  that  the  Bethel  H<»tel  Com- 
pany be  dissolved.  He  had  no  power  in  this 
case*  to  decree  a  dissolution.  That  could  be 
done  only  in  a  suit  instituted  by  the  state  for 
the  purpose.  The  most  that  the  chancellor 
could  do  was  to  wind  it  up  and  distribute  its 
assets. 

It  was  thought  by  the  court  of  chancery  ap- 
peals that  the  Bethel  Hotel  Company  had  not 
been  brought  before  the  court  by  proper  serv- 
ice of  process;  and  it  being  deemed  necessary, 
for  complete  relief  that  this  should  be  done, 
it  was  ordered  that  steps  be  taken,  on  the  re- 
mand of  the  cause  to  the  chancery  court  of 
Maury  county,  to  bring  the  company  before 
the  court.  We  think  the  court  of  chancery 
appeals  is  mistaken.  The  Bethel  Hotel  Com- 
pany has  been  sufficiently  served  with  process, 
and  is  now  before  the  court.  The  executive 
officers  of  the  company  last  elected  were  W. 
D.  Bethel,  president,  and  Lucius  Frierson, 
secretary.  They  hold  over  until  the  election 
of  their  successors,  and  were  the  president  and 
secretary,  respectively,  of  the  company,  when 
the  original  bill  was  filed,  and  are  yet.  Proc 
ess  was  served  on  them,  and  they  have  sev- 
erally filed  their  answers.  We  think  service 
of  process  on  them  was  all  that  could  be  had, 
and  must  be  regarded  as  having  been  made  on 
them  officially  as  well  as  individually.  We 
hold,  therefore,  that  the  Bethel  Hotel  Com- 
pany was  properly  before  the  court. 

In  all  other  respecU  the  decree  of  the  Court  of 
Chancery  Appeals  is  affirmed. 

The  cause  will  be  remanded  to  the  chancery 
court  of  Maury  county  for  further  proceed- 
ings. 
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Jacob  NELSON  et  al. 

V. 

THE  STEAMSHIP  WILLAMETTE,  OR 
EGON  IMPROVEMENT  COMPANY, 
Claimant,  and  L.  S.  J.  HUNT  et  aL,  Stipu- 
lators, Appts. 

(70  Fed.  Rep.  874.) 

1  •    The  rifi^ht  of  a  defendant  to  be  sued  in 


the  division  of  the  district  of  Washing* 

ton  In  which  he  resides  is  waived  by  appearing 
in  another  dlvtsion  and  having  the  action  trans- 
ferred to  that  ot  his  residence. 
2.  A  court  of  admiralty  has  Jurisdic- 
tion of  a  suit  by  personal  representatives  of  a 
passenger  killed  by  collision  between  vessels,  un- 
der a  state  statute  giving  a  right  of  action  for 
death  by  negligence,  and  making  it  a  lien  on  the 
vessel,  since,  if  the  statute  can  preserve  the  right 
of  action,  it  can  give  efficiency  to  the  lien  to  be 
enforced  in  the  appropriate  tribunal. 


Note.— The  power  of  a  court  of  admiralty  to  en- 
tertain jurisdiction  of  a  proceeding  in  rem  against  a 
vessel  for  damages  resulting  from  the  death  of  a 
person  caused  by  a  collision  has  not  yet  l)een  sus- 
tained by  any  decision  In  the  Supreme  Court  of  the 
United  States*.  The  decision  in  the  present  case  at 
first  sight  seems  to  be  !n  conflict  with  that  of  Barton 
V.  Brown  ("The  Corsair"),  145  U.  8.  336, 38  L.  ed.  727, 
81  L.R.A« 


I  in  which  the  right  to  a  libel  in  rem  is  denied,  ai- 
though  the  local  law  gave  a  right  of  action  for  the 
death  where  it  did  not  expressly  create  any  lien  on 
the  vessel.  It  is  in  the  latter  particular  that  the 
present  case  is  distinguishable,  as  it  appears  from 
the  Oregon  statutes  quoted  by  the  court  that  such 
demands  constitute  liens  and  have  preference 
over  all  other  demands. 
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8.    Recovery  for  personal  injuries  or 
death  due  to  collision  cannot  be  had  by 

libelants  intervening  after  the  vessel  has  been 
released  on  stipulation  under  the  original  llbeL 

(September  18, 1895.) 

APPEAL  by  defendants,  stipulators  for  the 
Steamship  Willamette,  from  a  iudgment 
of  the  District  Court  of  the  United  States  for 
the  District  of  Washington,  Northern  Divi 
sion.  in  favor  of  libelants  and  intervening  libel- 
ant in  a  proceeding  to  enforce  the  liability  of 
the  steamship  for  personal  injuries  alleged  to 
have  been  caused  by  its  negligence.  Reversed 
in  part.     Affirmed  in  part. 

Before  McKenna  and  Gilbert, Circuit  Judges, 
and  Knowles,  District  Judge: 

The  libel  was  filed  in  the  western  division  of 
the  district  of  Washington  by  Jacob  Nelson. 
Subsequently  intervening  libels  were  filed  by 
Philip  L.  Heese.  administrator  of  John  E. 
Moe,  and  by  D.  J.  and  Ella  E.  Wyncoop  and 
also  D.  J.  Wyncoop,  individually.  The  ship 
was  seized  by  the  marshal.  The  Oregon  Im- 
provement Company  claimed  it,  and  it  was  re- 
leased upon  a  bond  for  $1,000,000  with  L.  S. 
J.  Hupt  and  John  Collins  as  stipulators. 
After  the  release  of  the  ship  further  interven- 
ing lit)els  were  filed  by  Thomas  Foran,  Emma 

D.  Miller,  John  Rankin,  E.  W.  Vest,  and  Ida 
F.  Richardson.  The  ship  was  held  in  fault 
and  the  following  damages  were  awarded: 

To  the  libelant,  Jacob  Nelson,  for  personal 
injuries  sustained  by  himself,  $2,500;  to  the  in- 
tervener, Philip  L,  Reese,  for  the  death  of  John 

E.  Moe,  $5,000:  to  the  intervener  Emma  B. 
Miller,  for  the  injuries  sustained  by  herself, 

t 2,500;  to  the  interveners  D.  J.  Wyncoop,  and 
Ilia  E.  Wyncoop  for  the  death  of  their  son, 
Frank  C.  Wyncoop,  $3,500;  for  the  injuries 
sustained  by  D.  J.  Wyncoop,  $2,500;  for  the 
injuries  sustained  by  Ella  E.  Wyncoop.  $1,000; 
for  loss  and  injury  to  baggage  and  property, 
$300;  to  the  intervener  E.  W.  Vest,  for  the  in- 
juries sustained  by  him,  $700;  to  the  inter- 
vener Thomas  Foran,  for  the  injuries  sus- 
tained by  him,  $3,500;  to  the  intervener  John 
Rankin,  for  the  death  of  his  son  Joseph  Ran- 
kin, $3,500;  and  to  the  intervener  Ida  F.  Rich- 
ardson, for  the  death  of  her  husband,  W.  N. 
Richardson,  $5,000. 

Further  facts  appear  in  the  opinion. 

Mr,  Andrew  F.  Burleig^h  for  appellants. 

Messrs.  A.  R.  Tetlow  and  John  H. 
Elder  for  Nelson  and  Reese. 

Mr.  Ben  Sheeks  for  Richardson. 

Mr.  A.  H.  Garret  son  for  Miller  and 
Vest. 

Messrs.  D.  J.  Crowley  and  P.  C.  Sul- 
livan, for  the  Wyncoops,  appellees: 

An  action  can  be  maintained  in  rem  against 
a  steamship,  for  the  wrongful  death  of  a  per- 
son. 

At  common  law  there  was  no  right  of  action 
for  damages  occasioned  by  reason  of  the  death 
of  an  individual  by  a  wrongful  act.  This  rule, 
however,  has  l)een  modified  by  statute,  and  in 
the  state  of  Washington  is  controlled  by  statu- 
tory regulations. 

2  Hill's  Code.  gt5  138.  189,  148;  1  Hill's 
Code,  ^  1678;  Atrops  v.  Costello,  8  Wash.  149; 
Qraetz  v.  McKenzie,  3  Wash.  194;  Northern  P. 
31  L.  R.  A. 


R.  Co.  V.  Ellison,  Id.  225;  HedrickY,  Ilwaco  R. 
ct-  Nav.  Co.  4  Wash.  400;  Southern  P.  Co.  v. 
Lafferty,  57  Fed.  Rep.  536,  15  U.  S.  App. 
193. 

The  decisions  must  be  accepted  by  the  court 
of  appeals  as  an  interpretation  of  the  state  stat- 
ute by  the  highest  court  of  such  state.  This 
rule  is  in  consonance  with  that  announced  by 
the  Supreme  Court  of  the  United  States  in  dis- 
cussing a  similar  statute. 

Illinois  a.  R.Co.Y,  Barron,  72  U.  S.  5  Wall. 
90,  18  L.  ed.  591;  Re  Humboldt  Lnrnfter  Jfrm. 
Asso.  60  Fed.  Rep.  428;  Pennsyltnnia  R.\o. 
V.  McCloskev,  23  Pa.  526;  Chicago  v.  Major. 
18  III.  349,  68  Am.  Dec.  553. 

As  to  the  amount  of  damages,  see — 

The  RaUigK  41  Fed.  Rep.  527;  The  Mineolo. 
44  Fed.  Rep.  143;  Withcofsky  v.  Wier,  32  Fed. 
Rep.  302. 

As  to  rules  for  amount  of  damages  Jn  the 
cases  of  minors,  see — 

Birkett  v.  Knickerbocker  Ice  Co.  110  N.  Y. 
504;  Ihl  V.  Forty  Second  Street  &  G.  S.  F.  R.0>. 
47  N.  Y.  320,  7  Am.  Rep.  450:  Union  P.  R. 
Co.  V.  Dvnden,  37  Kan.  1;  Brunstcig  v.  White, 
70  Tex.  504;  Oldfleld  v.  JS'eir  York  &  U.  R.  Co, 
14  N.  Y.  810. 

Where  a  statute  gives  a  remedy,  it  can  lie 
enforced  by  the  courts  of  admiralty. 

The  Oregon,  45  Fed.  Rep.  62;  The  City  */ 
NorwaZk,  55  Fed.  Rep.  99;  Re  Humboldt  Lum- 
ber Mfr».  Asso.  supra;  Boden  v.  Demitolf,  56 
Fed.  Rep.  846;  Barton  v.  Brown  r  The  Cor- 
sair''), 145  U.  S.  345,  36  L.  ed.  730;  The  Willa- 
mette, 59  Fed.  Rep.  797. 

An  administrator  may  intervene  in  a  suit  in 
rem  for  the  recovery  of  "damages  for  the  death 
of  his  intestate,  caused  by  the  wrongful  act  or 
omission  of  the  persons  in  charge  of  res. 

The  Oregon,  42  Fed.  Rep.  78;  The  Citif  of 
Norwalk,  55  Fed.  Rep.  102;  The  St.  yic/iolas. 
49  Fed.  Rep.  671. 

In  courts  of  admiralty,  in  the  absence  of 
legislation  by  Congress,  legislation  of  stales 
will  be  enforced  in  at  least  three  different  cases, 
viz.:  (1)  in  the  establishment  of  the  general 
rights  of  persons  and  property  within  the  statf 
limits;  (2)  in  the  exercise  of  the  police  power: 
(3)  in  certain  local  regulations  of  a  maritime 
nature. 

The  City  of  Norwalk,  55  Fed.  Rep.  108. 

The  Willamette  alone  was  within  the  juris- 
diction of  the  court,  and  the  damages  were 
properly  assessed  against  the  Willamette. 

United  States  v.  The  Juniata  {'"TTie  Juni- 
ata"), 93  U.  S.  337,  23  L.  ed.  980;  Tht  Wash 
ington  v.  Cavan  ("  The  Washington  &  The  Gn^- 
ory"),  76  U.  S.  9  Wall.  513,  19  L.  ed.  787. 

The  discharge  of  the  vessel  on  a  stipulation 
does  not  change  the  character  of  the  suit.  The 
stipulation  took  the  place  of  the  vessel. 

The  Oregon,  45  Fed.  Rep.  62;  I'nitid  Statf^ 
V.  The  Haytian  Republic  (*'  l^he  Hayti^m 
Republic"),  154  U.  S.  118,  38  L.  ed,  931;  The 
T.  W.  Snook,  51  Fed.  Rep.  244;  Morrison  v 
United  States  Dist.  Ct.  for  S.  D.  of  N.  T.  147 
U.  8.  14,  37  L.  ed.  60;*  The  Antelope,  1  Ben. 
521. 

Messrs.  Stratton,  Lewis,  &  Oilman  for 
Foran  and  Rankin,  and  Ben  Sheeks  for 
Richardson,  filed  the  following  brief  in  support 
of  motion  to  modify  decree: 

When  merits  clearly  appear  on  the  records. 
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it  18  the  settled  practice  in  admiralty  proceed- 
ings not  to  dismiss  the  libel,  but  to  allow  the 
party  to  assert  his  rights  in  his  newly  claimed 
alleirations. 

The  Adeline,  13  U.  8.  9  Cranch,  244.  8  L. 
•ed.  719:  Parsons,  Shipping  &  Admiralty,  ^17; 
La  Tourette  v.  Burton,  68  U.  S,  1  Wall.  43, 
17  L.  ed.  609;  Be  McNiel,  80  U.  8.  13  Wall. 
236,  20  L.  ed.  624;  Meyer  v.  Tupper  ("The 
8t  Lawrence*'),  66  U.  S.  1  Black,  522,  17  L.  ed. 
180;  The  General  Smith,  17  U.  8.  4  Wheat.438, 
4  L.  ed.  609;  Peyroux  v.  Hovard,  82  U.  8.  7  Pet. 
324,  8L.  ed.  700;  Rules  oX  Admiralty  Practice, 
Nos.  12  and  92;  The  Moses  Taylor  y.  Hammons 
V*The  Moses  Taylor''),  71  U.  8.4  Wall.  411,  18 
L.  ed.  897. 

The  ri^ht  to  treat  this  libel,  if  the  allegations 
are  sufficient  to  show  an  action  in  tort  and  in 
personam,  as  a  libel  in  personam  irrespective 
of  any  other  allegations,  is  sustained  by  an 
abundance  of  authority. 

Leathers  v.  Blessing,  105  U.  8.  626,  26  L.  ed. 
1192;  Chamberlain  v.  Ward,  62  U.  8.  21  How. 
564.  16  L.  ed.  217;  Tlie  Charles  Morgan  v. 
Kouns  rThe  Charles  Morgan"),  115  U.  8.  69, 29 
L.  ed.  316;  Betts,  Adm.  Pr.  p.  99;  Barton  v. 
Brown  {**Tfie  Corsair"),  145  U.  8.  335,  36  L. 
ed.  727;  Roberts  v.  The  Buntstille,  3  Woods, 
C.  C.  386;  The  Union,  4  Blatchf.  90;  Tfie 
White  Squall,  4  Blatchf.  103;  T/ie  Zenobia,  1 
Abb.  Adm.  55;  The  St.  Johan,  1  Hagg.  Adm. 
Rep.  384;  2  Brown,  Civil  &  Adm.  Law.  p.  400; 
The  Triune,  3Hagg.  Adm.  Rep.  114;  Tfie  Ceph- 
alonia,  29  Fed.  Rep.  882,  Affirmed  82  Fed. 
Rep.  112;  Hrebrik  v.  Cair,  29  Fed.  Rep.  298. 

Such  course  is  not  only  proper  but  in  justice 
will  be  taken  whenever  the  same  may  or  can 
be  under  the  forms  of  the  libel. 

The  Tonateanda,  34  Phila.  Leg.  Int.  894;  The 
Garland,  5  Fed.  Rep.  924;  The  Clatsop  Chief, 
6  Fed.  Rep.  168;  The  E,  B.  Ward,  Jr.,  17  Fed. 
Rep.  456;  T7ie  Manhasset,  18  Fed.  Rep.  918; 
The  Highland  Light,  Chase.  Dec.  150;  Husk  v. 
The  Charles  Morgan,  18  Am.  L.  Reg.  N.  8. 
624;  HoHyday  v.  The  David  Reeves,  5  Hughes, 
€.  C.  89. 

Mr.  Ben  Sheeks,  in  support  of  motion  to 
modify: 

When  the  company  appeared  and  answered 
the  intervening  libel  the  court  had  jurisdiction 
to  render  a  personal  judgment  against  it  and 
such  judgment  should  stand. 

McKenna,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  record  in  this  case  consists  of  many 
hundred  pages,  but  we  have  reviewed  and  con- 
sidered it  carefully,  and,  being  satisfied  with 
the  conclusions  of  the  learned  judge  of  the 
district  court  as  to  the  cause  of  collision  and  the 
■culpability  of  the  Willamette,  adopt  his  state- 
ment.   It  is  as  follows: 

"This  is  a  suit  in  rem  by  passengers  who 
were  injured  and  personal  representatives  and 
heirs  of  passengers  who  were  killed  by  a  col- 
lision between  the  passenger  steamer  Premier 
and  the  steam  collier  Willamette,  on  .Admi- 
ralty inlet,  about  midway  between  Marrow- 
stone  point  and  Bush  point.  The  Premier  is  a 
steel  propeller,  and  was,  at  the  time  of  the  col- 
lision, plying  as  a  regular  passenger  steamer 
on  the  route  from  Tacoma  to  Whatcom,  via 
Seattle,  Port  Townsend,  and  Anacortes.  The 
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Willamette  is  an  iron  propeller  built  for  the 
coal  trade,  and  was,  at  the  time  of  the  collision, 
bound  from  Seattle  to  San  Francisco,  with  a 
cargo  of  about  2,700  tons  of  coal.  The  col- 
lision occurred  at  2:05  p.  m.,  October  8,  1892. 
Admiralty  inlet  is  wide.  No  other  vessel  or 
obstructions  impeded  either  of  the  colliding 
vessels.  The  sea  was  smooth.  The  machin- 
ery of  each  vessel  worked  well,  and  both  were 
in  all  respects  properly  equipped  and  easily 
controlled.  And  although  fog  hung  over  the 
place,  and  enveloped  both  vessels  at  the  time 
of  the  occurrence,  the  collision  could  not  pos- 
sibly have  happened  if  due  care  and  the  rules 
prescribed  by  law  for  the  prevention  or  col- 
lisions, had  been  observed  by  the  commanders 
of  both  vessels.  The  Premier  has  not  been 
arrested  or  brought  within  the  jurisdiction  of 
the  court.  I  shall  therefore  in  this  decision 
refrain  from  expressing  any  opinion  upon  the 
question  as  to  whether  she  was  in  fault.  If 
the  collision  was  caused  bv  culpable  negli- 
gence on  the  part  of  the  Willamette,  she  is  lia- 
ble for  resulting  injuries  to  passengers  of  the 
Premier,  notwithstanding  any  fault  on  the 
part  of  the  latter  which  may  have  been  a  con- 
tributing cause  of  the  same  injuries.  Th^  At- 
las, 98  U.  8.  302,  28  L.  ed.  863.  From  the 
testimony  of  the  Willamette's  officers,  I  find 
that  she  left  Seattle  at  10:50  a.  m.,  in  a  thick 
fog.  When  off  West  Point  she  was  overtaken 
and  passed  by  the  passenger  steamer  City  of 
Kingston,  bound  from  Seattle  to  Port  Town- 
send.  She  passed  Point  No  Point  at  1:10 
p.  M.,  and  from  that  time  until  the  moment  of 
the  collision  her  engines  were  working  full 
speed,  or  nearly  so.  .1  do  not  accept  as  true 
the  statements  of  her  officers  as  to  the  course 
of  the  Willamette  from  Point  No  Point  to  the 
place  of  the  collision.  I  find,  according  to 
the  preponderance  of  all  the  evidence,  that  the 
Willamette  took  a  course  from  Point  No  Point 
which  brought  her  very  near  to  Bush  point, 
on  the  east  .side  of  the  inlet.  A  few  minutes 
before  the  collision  she  was  actually  seen  by 
persons  residing  there.  The  Premier  was  then 
around  Marrowstone  point,  and  had  passed 
the  Kingston,  and  was  heading  8.  £.  f  E., 
which  was  her  proper  course.  Being  in  the 
fog,  she  was  sounding  one  blast  of  her  whistle 
at  frequent  intervals,  and  said  signals  were 
heard  on  board  of  the  Willamette,  and  also  by 
people  on  Bush  point.  The  Willamette,  in- 
stead of  pursuing  her  proper  course,— keeping 
on  the  east  side  of  the  inlet, — deviated  to  the 
westward,  and  took  a  course  aimed  with  fatal 
accuracy  towards  the  approaching  Premier. 
The  master  of  the  Wilhimette,  in  his  testimony, 
swears  that  when  he  heard  the  Premier's 
whistle  he  mistook  her  for  the  City  of  Kings- 
ton, and  it  is  altogether  probable  that  lie 
changed  the  course  of  the  Willamette  with  the 
intention  of  following  the  Kingston's  wake, 
and  that,  on  account  of  his  stupidity  or  per- 
versity, he  failed  to  discover  that  the  vessel 
whose  notes  of  warning  were  constantly 
sounding  was  approaching,  instead  of  being 
overtaken.  It  is  proved  by  the  testiraonv  of 
the  assistant  engineer  in  charge  of  the  Willa- 
mette's engine  room  at  the  time  of  the  occur- 
rence that  the  first  and  only  order  occasioned 
by  the  meeting  was  'Astern  full  speed,'  and 
this  he  has  recorded  as  being  given  at  2:05,  the 
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very  moment  of  the  collision.  The  Willamette  i 
rammed  the  Premier  at  an  angle  of  about  45 
degrees,  on  her  port  side,  just  abaft  the  fore- 
mast, with  such  force  as  to  cut  into  her  hull 
nearly  or  quite  to  the  letter's  keel,  the  Willa- 
mette's bow  being  so  firmly  wedged  into  the 

y  structure  of  the  Premier  as  to  render  her  un 
able  by  her  own  eflfoits  to  pull  away.  After 
towing  the  Premier  across  the  inlet  to  the 
beach  near  Bush  point,  and  making  her  fast 
to  the  shore,  her  repeated  efforts  to  back  away 
and  separate  from  the  Premier,  resulted  in 
parting  a  hawser,  and  still  the  two  vessels  re- 
mained united,  until,  with  the  assistance  of  a 
tug,  the  Willamette  was  finsUy  liberated,  and 
the  Premier  sunk.  The  Willamette  was  in 
fault  for  deviating  from  her  proper  course, 
and  for  continuing  at  a  dangerous  rate  of  speed 
when  the  near  proximity  of  another  vessel  was 
in  fact  known  to  her  officers,  instead  of  slop- 
ping until  the  position  and  course  of  the  other 
vessel  had  been  made  out,  and  proper  signals 
for  passing  had  been  given  by  both  vessels 
as  the  law  prescribes,  and  understood.  As 
the  direct  result  of  this  casualty,  John  E. 
Moe,  who  is  represented  in  this  suit  by  Philip 
L.  Reese,  as  administrator  of  the  estate  of 
said  Moe;  Frank  C.  Wyncoop;  W.  N.  Rich- 
ardson, wl»o  is  represented  in  this  suit  by  his 
widow,  Ida  F.  Richardson;  and  Joseph  Ran- 
kin,— were  killed;  and  Jacob  Nelson,  Emma 
B.  Miller.  D.  J.  Wyncoop,  E.  W.  Vest,  and 
Thomas  Foran  suffered  personal  injuries;  all 
of  said  deceased  and  injured  persons  being 
passengers  on  board  the  Premier. 

"The  statutes  of  this  state  provide  as  fol- 
lows: *When  the  death  of  a  person  is  caused 
by  the  wrongful  act  or  neglect  of  another,  his 

•  heirs,  or  personal  representatives  may  main- 
tain an  action  for  damages asrainst  ihe  persons 
causing  the  death.  .  .  .'  2  Hill's  Code,  §  138. 
'A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  the  mother,  may  maintain  an  ac- 
tion as  plaintiff  for  the  injury  or  death  of  a 
child,  and  a  guardian  for  the  injury  or  death 
of  his  ward.'  Id.  §  139.  'No  action  for  a 
personal  injury  to  any  person  occasioning  his 
death  shall  abate,  nor  shall  such  right  of  action 
determine  by  reason  of  such  death  if  he  have  a 
wife  or  child  living,  but  such  action  may  be 
prosecuted,  or  commenced  and  prosecuted,  in 
favor  of  such  wife,  or  in  favor  of  the  wife  and 
children:  or  if  no  wife,  in  favor  of  such  child  or 
children.'  Id.  §  148.  'All  steamers. vessels,  and 
boats,  their  tackle,  apparel,  and  furniture,  are 

,  liable  ...  for  injuries  committed  by  them  to 
persons  or  property  within  this  state,  or  while 
transporting  such  persons  or  property  to  or 
from  this  state.  Demands  for  these  several 
causes  constitute  liens  upon  all  steamboats, 
vessels,  and  boats,  and  their  tackle,  apparel, 
and  furniture,  and  have  priority  in  their  order 
herein  enumerated,  and  have  preference  over 
all  other  demands;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  three  years 
from  the  time  the  cause  of  action  accrued.*  1 
Hill's  Code,  g  1678." 

Judgments  were  rendered  against  the  Oregon 
ImprovementCompany  in  favorof  thelibelanis, 
respectively,  and  subsequently  summary  judg- 
ments against  it  and  L.  S.J.  Hunt  and  JobnCoI- 
lins,  stipulators.  From  these  judgments  the 
company  and  the  stipulators  appeal,  and  assign 
as  error: 
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(1)  That  the  court  had  no  jurisdiction,  be- 
cause the  action  was  commenced  in  the  west- 
ern division  of  the  district,  and  that  the  cause 
occured  in  the  northern  division,  and  claimant 
resides  and  the  ship  was  seized  in  the  latter 
division.  (2)  The  court  erred  in  its  decree  in 
favor  of  the  intervening  libelant  Reese,  admin- 
istrator, for  the  death  of  his  intestate,  John  E. 
Moe,  and  in  favor  of  D.  J.  and  E.  E.  Wyn- 
coop for  the  death  of  their  son,  and  for  John 
Rankin  for  the  death  of  his  son,  and  for  Ida 
F.  Richardson  for  the  death  of  her  husband, 
for  the  reason  that  thp  court  had  no  jurisdic- 
tion to  entertain  suits  or  actions  in  admiralty 
in  rem  to  recover  damages  for  death,  brought 
by  heirs  or  personal  representatives  of  decea&ed 
persons.  (3)  That  the  court  erred  in  decree- 
ing that  the  libelants  recover  from  the  Oregon 
Improvement  Company  and  said  stipulators 
the  sum  of  $34,686.16.  (4)  That  it  did  not 
make  a  decree  dismissing  the  libels. 

These  assignments  of  error  will  be  consid- 
ered in  order. 

1.  The  act  to  provide  for  the  times  and 
places  to  hold  terms  of  the  United  Stales 
courts  in  the  state  of  Washington  provides  as 
follows: 

*'Be  it  enacted,"  etc.  "That  the  slate  of 
Washington  shall  constitute  one  judicial  dis 
trict. 

"Sec.  2.     .     .     . 

"Sec.  3.  That  for  the  purpose  of  holding 
terms  of  the  district  court,  said  district  shall 
be  divided  into  four  divisions  to  be  known  as 
the  eastern,  southern,  northern,  and  western 
divisions.     .     .     . 

"Sec.  4.  That  all  civil  suits  not  of  a  local 
character,  which  shall  he  brought  in  the  dis- 
trict or  circuit  courts  of  the  United  Stales  for 
the  district  of  Washington,  in  either  of  the 
said  divisions  against  a  single  defendant,  or 
where  all  the  deiendants  resiae  in  the  same  di- 
vision of  said  district,  shall  be  brought  in  the 
division  in  which  the  defendant  or  defendants 
reside,  or,  if  there  are  two  or  more  defendants 
residing  in  different  divisions,  such  suit  may 
be  brought  in  either  division,  and  all  mesne 
and  final  process  subject  to  the  provisions  of 
this  act,  issued  in  either  of  said  divisions,  may 
be  served  and  executed  in  either  or  all  of  said 
divisions.  All  issues  of  fact  in  civil  causes 
triable  in  any  of  the  said  courts  shall  be  tried 
in  the  division  where  the  defendant  or  one  of 
the  defendants  reside,  unless  by  consent  of 
both  parties  the  case  shall  be  removed  to  some 
other  division."    26  Stat,  at  L.  45. 

Against  the  contention  of  appellants  the  re- 
spondents urge  that  this  act  is  not  applicable 
to  suits  in  admiralty,  and  cite  the  case  of  lie 
LrmhnUe  Underwriters,  134  U.  S.  488.  33  L. 
ed.  991.  This  view  is  not  without  plausibility, 
but  we  do  no  think  it  is  necessary  to  definitely 
pass  upon  it,  as  we  have  based  our  decision 
upon  other  grounds.  The  record  shows  that 
the  claimant  made  no  objection  to  the  juris- 
diction of  the  court,  but  appeared  in  the  ac- 
tion, prayed  to  be  permitted  to  defend  ii, 
claimed  and  secured  the  release  of  the  vessel 
upon  giving  a  bond  and  signing  stipulation. 
Afterwards,  it  filed  exceptions  to  the  UbeU^ 
but  this  point  was  not  taken,  but  claimant 
moved  and  obtained  an  order  transferring  the 
case  to  the  northern  division,  its  domicil,  and 
the  case  was  there  tried.     It  will  be  observed 
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that  the  act  constitutes  the  state  one  district, 
and  there  is  nothing  to  affect  its  substantial 
jurisdiction.  Mesne  and  final  process  issued 
in  either  division  may  be  served  and  executed 
in  all,  and  that  the  venue  in  either  was  not 
imperative  against  the  consent  of  defend- 
ants is  evident  from  the  following  provision 
of  section  4; 

"AH  issues  of  fact  in  civil  causes,  triable  in 
any  of  said  courts,  shall  be  tried  in  the  divi- 
sion in  which  the  defendant  or  one  of  the  de- 
fendants reside,  unless  by  consent  of  both  par- 
ties the  case  shall  be  removed  K)  some  other 
division." 

The  venue  of  actions  under  statutes  like  the 
Washington  statute  has  always  been  held  to 
be  a  privilege  which  the  defendant  could  exact 
or  waive,  even  as  to  districts.  The  right  of  a 
defendant  to  be  sued  in  that  of  his  dom- 
icil  may  be  waived,  and  is  waived  by  not  ob- 
jecting. Central  lYtut  Co.  v.  McGeorgey  151 
U.  S.  129,  88  L.  ed.  98.  If  to  be  sued  in  the 
district  of  one's  domicil  (usually  the  state  in 
which  one  resides)  is  in  the  nature  of  a  per 
sonal  exemption,  which  may  be  waived,  surely 
to  be  sued  in  a  division  of  a  district  is  of  like 
nature,  and  may  be  waived.  Under  the  act  of 
February  18, 1875(18  Stat,  at  L.  816,  320,  chap. 
80),  which  exempted  national  banks  from  suits 
in  state  courts  in  counties  other  than  the  county 
or  city  in  which  the  bank  was  located,  it  was 
held  ill  Firat  ^at.  Bank  v.  Morgan,  132  U.  8. 
141,  32  L.  ed.  282,  that  such  exemption  was  a 
personal  privilege,  which  could  be  waived  and 
was  waived  by  appearing  in  such  suit  brought 
in  another  county,  and  not  claiming  the  im- 
munity granted  by  Congress.  Nor  do  we  con- 
ceive that  it  makes  any  difference,  in  the  cir- 
cumstances of  this  case,  that  it  is  in  rem.  If 
the  owner  had  not  appeared,  a  different  ques- 
tion would  have  arisen.  Bv  its  appearance, 
claimant  becume  a  party  (tfu  J,  W.  French^ 
18  Fed.  Rep.  916),  and  assumed  the  situation 
of  defendant,  as  regards  the  original  libelant, 
JSelson,  and  the  then  intervening  libelants, 
and  answered;  and  on  its  motion,  as  we  have 
seen,  the  action  was  transferred  to  and  tried 
in  the  division  of  its  residence,  and  in  which 
the  ship  was  seized,  and  judgments  rendered 
against  it.  As  to  the  effect  of  this,  in  addition 
to  the  cases  cited,  see  also  Barry  v.  Foyles,  26 
U.  S.  1  Pet.  314,  7  L.  ed.  158;  PoUard  v. 
Dwight,  8  U.  S.  4  Cranch,  421,  2  L.  ed.  666; 
Uarknesa  v.  Hyde,  98  U.  S.  476,  25  L.  ed.  237; 
Si.  Louis  d  S.  F.  R.  Co.  v.  MeBride.  141  U.  S. 
127,  85  L.  ed.  659;  Eddy  v.  Lafayette,  49  Fed. 
Rep.  807,  4  U.  S.  App.  247. 

2.  The  question  presented  in  the  second  as- 
signment of  error— that  is,  the  power  of  a 
court  of  admiralty  to  entertain  jurisdiction  of 
suit  by  the  representatives  of  a  deceased  per 
son  when  the  right  of  action  survives  by  the 
local  law — has  not  been  passed  on  definitely 
by  the  supreme  court,  though  it  has  come  up 
incidentally  in  several  cases.  Whenever  it 
hasarisen  in  the  district  courts,  with  but  few 
exceptions,  the  jurisdiction  has  been  enter 
tained,  and  by  a  few  eminent  judges  it  has 
been  asserted  without  the  aid  of  local  law. 
The  reasoning  of  the  latter  has  been  left  un 
substantial  by  the  decision  of  the  supreme 
court  in  Mobile  L.  Ins.  Co.  v.  Branu,  95  U.  S. 
754,  24  L.  ed.  580,  but  it  shows  the  disposition 
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of  judges.    The  research  of  other  courts  has 
made  it  unnecessary  to  review  or  especially 
cite  these  cases.    This  has  been  ably  and  ac- 
curately done  in  American  S.  B,  Co.  v.  Chace, 
83  U.  S.  16  Wall.  522.  21  L.  ed.  369;  The  Bar- 
I'islmrg  v.  Richards  l^''T1ie  Harrisburg"'),  119  U. 
S.  199,  30  L.  ed.  858;  Ex  parte  Gordon,  104  U. 
S.  515,  26  L.  ed.  814;  Barton  v.  Brown  {''The 
Cormir"),  145  U.  8.  335,  36  L.  ed.  727,  and  no 
disapproval  is  expressed  of  the  cases  reviewed. 
It  may  not  be  unnecessary  repetition  to  refer 
to  the  case  of   The  City  of  Norwalk,  55  Fed. 
Rep.  98,  in  which  Judge  Brown,  of  the  south- 
ern district  of  New  York,  comments  on  pre- 
vious decisions,  and  vindicates  the  jurisdiction 
of  the  district  court  with  great  strength  of  rea- 
soning ;  and  the  cases  Uolnus  v.  Oregon  d  C.  R. 
Co.  5  Fed.  Rep.  75.  and  The  Clatsop  Chief.  8 
Fed.  Rep.  163,  in  which  Judge  Deady,  in  the 
Oregon    district,  sustained,   respectively,   an 
action  in  personam  and  an  action  in  rem,  a 
statute  in  Oregon  giving  the  right  of  action; 
and  Re  Humboldt  i,umUr  Mfrs.  Ahso.  60  Fed. 
Rep.  428,  decided  by  Judge  Morrow,  of  the 
northern  district  of  California,  following  an(l 
approving  Judge  Brown's  reasoning.   The  case 
of  The  City  of  Norwalk  was  affirmed  on  appeal 
by  the  circuit  court  of  appeals,  and  the  conclu- 
sion and  reasoning  of  Judge  Brown  approved. 
20  U.  8.  App.570, 9  C.C.  A.  521,  and  61  Fed.  Rep. 
364.    The  court,  speaking  by  Judge  Lacombe, 
said:  "The  case  of  the  administratrix  against 
the  owners  of  the  two  vessels  presents  some  fur- 
ther questions.     It  is  contended  that  a  libel  in 
personam,  for  damai^es  for  loss  of  life  under 
the  state  statute  (N.  Y.  Laws  1847,  chap.  450, 
as  amended   by  Laws  1849,  chap.   256,   and 
Laws  1870,  chap.  78)  cannot  be  maintained  in 
admiralty.     This  objection  has  been  most  ex- 
haustively discussed   by  the  learned  district 
judge,  and  all  the  authorities  bearing  upon  it 
stated  and  analyzed.     There  is  nothing  to  add 
to  his  disposition  of  the  question  in  the  subdi- 
vision of  his  opinion  which  deals  with  it,  ex- 
cept to  say  that  we  fully  concur  therein.     The 
damages  were  the  result  of  a  tort  committed 
on  navigable  waters  of  the  United   States;  the 
tort  was  by  place  and  circumstance  a  mari- 
time one;  the  locality  was  within  the   waters- 
of  a  state,  which  by  its  statute  ^ve  to  the  ad- 
ministrator of  the  person  killed  a  right  to  re- 
ceive for  the  benefit  of  the  next  of  kin  a  sum 
of  money  by  way  of  damages  for  the  death  of 
the  intestate.     The    supreme  court    has    ex- 
pressly held  that  such  statutes  are  valid,  even 
when  the   tort  was  committed  on  navigable 
waters,  in  the  absence  of  any  regulation  of 
the  subject  bv  Congress.     American  S.  B.  Co. 
v.  Chace,  83  U.  8.  16  Wall.  522,  21  L.  ed.  369; 
Sherlock  v.  AlUng,  98  U.  8.  99,  23  L.   ed.   819. 
There  is  no  question   here  of  an  attempt   to 
create  a  maritime  lien  by  a  state  law ;  that 
law  simply  gives  in  certain  cases  a  legal  right 
to  damaji^es  for  a  tort,  which  survives  the  per- 
son injured,  and  passes,  as  do  other  rights  of 
property,  to  the  legal  successor  to  his  estate. 
ThiB  admiralty  courts,  before  the  passage  of  the 
statute,  exercised  jurisdiction  over  precisel}' 
such  claims  for  damages,  when  brought  in  his- 
lifetime  by  the    person    injured,    and  there 
seems  no  sound  reason  why  they  should    not 
exercise  like    jurisdiction   when  the  tort  is- 
committed  in  a  locality  where  the  municipaL 
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law  preserves  the  right  to  redress  beyond  the 
life  of  the  injured  person.  It  is  not  logically 
an  enlargement  of  jurisdiction  so  as  to  cover  a 
general  subject  not  cognizable  before,  but  a 
mere  increase  of  the  varieties  of  cases  em- 
braced within  that  subject." 

This  action  was  in  personam,  but  the  reason- 
ing of  the  court  and  of  Judge  Brown  applies 
as  well  to  actions  in  rem.  If  a  collision  is 
culpable,  it  is  undoubtedly  a  marine  tort,  and 
the  supreme  court  said  in  The  City  of  Panama 
V.  P/ielps  ('*77«j  City  of  Panama''),  101  U.  8., 
on  pages  453-464.  25  L.  ed.  106M065: 

* 'Injuries  of  the  kind  [the  case  was  of  in- 
juries not  resulting  in  death]  alleged  give  the 
party  a  claim  for  compensation,  and  the  cause 
of  action  may  be  prosecuted  by  a  libel  in  rem 
against  the  ship;  and  the  rule  is  universal  that 
if  the  libel  is  sustained,  the  decree  may  be  en- 
forced in  rem,  as  in  other  cases  where  a  mari- 
time lien  arises.  These  principles  are  so  well 
known  and  so  universally  acknowledged  that 
argument  in  their  support  is  unnecessary.*' 
Page  462.  L.  ed.  1064. 

.  If  a  claim  for  compensation,  if  the  party 
die,  can  be  made  to  survive  bv  statute  to  his 
representatives,  it  would  not  be  very  complete 
reasoning  to  hold  that  the  remedy  cannot  also 
be  made  to  survive.  Indeed,  there  is  language 
of  Justice  Gray  in  the  case  of  T?ie  H.  E.  Mil- 
lai'd,  52  Fed.  Rep.  387,  which  supports  the 
view  that,  the  right  being  created,  the  admi- 
ralty courts  of  the  United  Stales  will  enforce 
it  by  their  own  rules  of  procedure.  The 
learned  justice  said:  "When  a  right  mari- 
time in  its  nature  has  been  created  by  the  local 
law,  the  admiralty  courts  of  the  United  States 
may  doubtless  enforce  that  right,  according  to 
their  own  rules  of  procedure;"  citing  a  num- 
ber of  cases,  among  which  Is  Barton  v.  Brown 
{"The  Coraair"),  145  U.  S.  335.  36  L.  ed.  727. 
In  the  case  at  bar,  however,  it  is  enough  to 
say  that,  the  tort  being  a  maritime  one,  it 
would  seem  on  principle  and  authority,  if  the 
local  law  is  competent  to  preserve  the  right  of 
action,  it  is  competent  to  give  it  the  efficiency 
of  a  lien  to  be  enforced  in  the  appropriate 
Federal  tribunal .  Bodd  v.  Hearit  ( • '  The  Lotta- 
wanna"),  88  U.  S.  21  Wall.  658,  581,  22  L.  ed. 
654.  664. 

3.  The  fourth  assign  ment  of  error  is  not  very 
clear.  If  it  means  mat  the  judgments  are  ex- 
cessive as  to  amounts,  it  is  not  well  taken.  We 
cannot  say  the  judgment  of  the  court  was  not 
well  exercised,  and  that  the  amounts  awarded 
are  excessive  compensation  for  the  injuries  in- 
dicted. If  it  means  more  than  this,  it  is  cov- 
ered by  the  fifth  assignment  of  error,  which 
we  shall  now  proceed  to  consider.  The  as- 
signment is  general,  and  it  is  not  certain  that 
the  points  specifically  urged  here  were  drawn 
SI  L.  R.  A. 


to  the  attention  of  the  district  court  How- 
ever, the  right  of  the  libelants  who  intervened 
to  recover  after  the  ship  was  released  is  dis- 
cussed by  both  parties  in  their  briefs,  and  sub- 
mitted for  decision.  At  the  time  judgments 
were  rendered  the  construction  of  admiralty 
rule  34,  and  the  extent  of  the  jurisdiction  to 
entertain  petitions  of  intervening  libelants, 
was  disputable,  but  has  since  been  settled  by 
the  supreme  court  in  The  Oregon  (decided 
May  6  of  this  vear)  158  U.  S.  186,  89  L.  ed. 
943,  in  which  it  is  held  that  a  stipulation  given 
for  the  release  of  a  vessel  upon  the  original 
libel  to  recover  damages  done  to  a  vessel  with 
which  she  collided  does  not  bind  the  sureties 
to  respond  to  claims  set  up  by  intervening  pe- 
titions filed  subsequently  to  the  release,  and 
hence  the  court  should  not  entertain  jurisdic- 
tion of  such  intervening  petitions. 

It  follows,  therefore,  that  the  judgments  of  (he 
District  Court  in  favor  of  the  intervening  libel- 
ants, JBhnma  E.  MUUr,  and  E.  W,  Vest,  Ida  F. 
Richardson,  Tliomas  Foran,  and  John  Rankin, 
shovM  be  reversed,  and  that  tht  judgments  in 
favor  ofjojcob  Nelson,  D.  J.  Wyncoop,  and  EUa 
E.  Wyncoop,  and  D,  J.  and  Ella  E.  Wyneoop, 
and  Philip  L.  Reese,  administrcUor,  are  affirmed; 
and  it  is  so  ordered. 

A  petition  for  rehearing  and  modification  of 
the  decree  was  subsequently  filed  and  on  Octo- 
ber 31. 1895,  the  following  additional  decree 
was  entered : 

The  decree  heretofore  entered  is  hereby 
modified  so  as  to  read  as  follows: 

The  judcrments  of  the  district  court  in  favor 
of  Jacob  Nelson.  D.  J.  Wyncoop.  and  Ella  E. 
Wyncoop.  and  D.  J.  and  Ella  E.  Wyncoop. 
and  Philip  L.  Reese,  administrator, etc.,  be  and 
they  hereby  are  affirmed  with  costs  to  the  said 
appellees;  and  that  the  judgments  in  favor  of 
intervening  libelants,  Emma  B.  Miller.  E.  W. 
Vest  and  Ida  F.  Richardson,  be  and  they  are 
hereby  affirmed,  as  against  the  Oregon  Invest- 
ment Company,  with  costs,  and  that  thev  be 
and  they  are  reversed  as  against  L.  S.  J.  Hunt 
and  John  Collins,  with  costs  to  said  stipula- 
tors; and  that  the  judgments  in  favor  of  the 
intervening  libelants,  Thomas  Foran  and  John 
Rankin,  be  and  they  are  hereby  reversed  with 
costs  to  the  appellees,  and  that  as  to  them  this 
cause  is  remanded  to  the  district  court  for 
further  proceedings,  without  4)rejudice  to  the 
right  of  the  court  below  in  its  discretion  to 
treat  the  intervening  petitions  of  said  Foran 
and  Rankin  as  independent  libels,  and  to  issue 
process  thereon  against  the  steamship  Willa- 
mette, or  upon  amendment  against  her  own- 
ers, or  to  take  such  other  proceedings  therein 
as  justice  may  require. 
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CRUSE  SAVINGS  BANK,   Appt, 
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Alexander    P.    GILLIAM,   Sheriff  of  Jeffer- 
son County. 
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JL  statute  eztendin^  the  time  for  redemp- 
tion upon  the  sale  of  mortfpagred  premises  does 
not  impair  the  obligation  of  the  contract  made 
by  a  pre-existing  mortarage. 

(March  16, 1896.) 

APPEAL  by  relator  from  a  judgment  of  the 
District  Court  for  Jefferson  County  deny- 
ing a  writof  mandamus  to  compel  the  delivery 
of  a  deed  to  property  which  it  had  purchased 
at  sheriff's  sale.    Affirmed. 

Statement  by  De  Witt,  J. : 

This  is  an  appeal  from  the  judgment  of  the 
<ii8trict  court  rendered  in  favor  of  the  respond- 
ent, upon  dismissing  the  relator's  application 
for  a  writ  of  mandamus.  Relator  in  the  dis- 
trict court,  asked  for  the  writ  commanding 
the  respondent,  who  was  sheriff  of  Jefferson 
county,  to  execute  and  deliver  to  it  a  deed  of 


real  estate  sold  upon  judgment  foreclosing  a 
mortgage  upon  the  same.  The  petition  set 
forth  tl»at  on  January  5,  1892,  George  S.  Ken- 
nedy and  wife  executed  to  relator,  to  secure 
an  indebtedness,  a  mortgage  upon  the  real 
estate  described  in  the  petition ;  that  on  March 
5,  1895,  relator  commenced  an  action  to  fore- 
close the  mortgage,  in  which  action  iudgment 
was  rendered  July  2,  1895.  The  judicial  sale 
took  place  August  3, 1895.  Six  months  having 
expired  on  February  4,  1896,  the  relator  de- 
manded a  deed  from  the  respondent,  the 
sheriff.  The  respondent  refused  to  make  the 
deed,  alleging  as  a  reason  that  the  time  for  re- 
demption was  one  year  instead  of  six  months, 
and  that  the  deed  was  not  due  until  August  3, 
1896.  These  facts  were  all  set  up  in  the 
petition,  and  were  by  the  district  court  con- 
sidered insuflScient  upon  which  to  issue  the 
writ  of  mandamus.  The  contention  is  based 
upon  the  fact  that,  when  the  mortgage  was 
given,  the  redemption  period  under  the  law 
was  six  months.  On  July  1,  1895,  the  law  went 
into  effect  which  made  the  redemption  period 
one  year.  The  respondent,  the  sheriff,  stood 
upon  the  statute  as  enacted,  and  refused  to 
make  the  deed.  The  appellant's  contention 
was  that  the  statute  of  July  1,  1895,  was  un- 
constitutional and  void  as  to  this  mortgage,  in 


Note.— Statute*  extending  mortgagor's  ri{fht  of 
possession  on  foreclosure  ot  pre-eristing  mortgageg: 

The  above  case,  following  that  of  Beverly  v. 
Barnitz  (Kan.)  ante^  74,  clearly  recognizes  that  the 
question  involved  is  a  Federal  one  on  which  the  de- 
cision of  the  United  States  Supreme  Court  is  the 
ultimate  authority.  Alter  the  publication  of 
Beverly  v.  Barnitz  the  Supreme  Court  of  the 
United  States,  in  Barnitz  v.  Beverly,  163  U.  S.  — , 
41  L.  ed.  — ,  reversed  the  decision  of  the  Kansas  su- 
preme court  and  held  the  Kansas  statute  unconsti- 
tutional. 

The  Montana  statute  considered  in  the  above 
case  of  State,  Thomas  Cruse  8a v.  Bank,  v.  Gil- 
LXA.M  is  like  the  Kansas  statute  in  extending  the 
time  for  redemption  upon  a  sale  of  mortgaged 
premises.  It  extended  the  time,  which  under  the 
previous  law  was  six  months,  to  one  year,  while 
the  Kansas  statute  extended  it  to  eighteen  months, 
but  the  principle  involved  in  the  two  cases  is  the 
same,  if,  as  we  suppose,  the  Montana  statute  ex- 
tended also  the  mortgagor's  right  to  the  possession 
and  use  of  the  premises  without  compensation. 
That  was  the  effect  of  the  Kansas  statute,  but  is 
not  expressly  stated  in  the  at)ove  case  respecting 
the  Montana  statute. 

The  conclusion  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Barnitz  v.  Beverly  is 
expressed  in  the  opinion  of  Mr.  Justice  Shiras  as 
follows:  ''We  hold  that  a  statute  which  authorizes 
the  redemption  of  property  sold  upon  foreclosure 
of  a  mortgage  where  no  right  of  redemption  pre- 
viously existed,  or  which  extends  the  period  of 
redemption  beyond  the  time  formerly  allowed, 
cannot  constitutionally  apply  to  a  sale  under  a 
mortgage  executed  before  its  passage.'*  The  opin- 
ion proceeds  to  discuss  the  subject  as  follows; 
** Under  the  law,  as  it  existed  at  the  time  when  the 
mortgage  was  made,  after  a  foreclosure  and  sale 
of  the  mortgaged  premises,  the  purchaser  was 
given  actual  possession  as  soon  as  the  sale  was  con- 
firmed and  the  sheriff's  deed  issued.  Thereafter 
31  L.  R.  A. 


I  the  mortgagor  or  the  owner  had  no  possession, 
title,  or  right  In  any  way  to  the  premises." 

The  Kansas  statute  contained  another  provision 
which  does  not  appear  in  the  Montana  statute,  or 
at  least  is  not  discussed  in  the  above  case  of  State, 
Thomas  Cruse  Sav.  Bank,  v.  Gilliam.  That  sec- 
tion in  the  Elansas  statute  provided  that  real  estate 
once  sold  upon  order  of  sale,  special  execution,  or 
general  execution  should  not  again  be  liable  for 
sale  for  any  balance  due  upon  the  judgment  or  de- 
cree upon  which  the  same  was  sold  or  any  Judg- 
ment or  lien  inferior  thereto  and  under  which  the 
holder  of  such  lien  had  a  right  to  redeem.  Upon 
this  the  opinion  of  Mr.  Justice  Shiras  says:  "Ob- 
viously, this  scheme  of  foreclosure  renders  it  nec- 
essary for  the  mortgagee  to  himself  bid,  or  pro- 
cure others  to  bid,  the  entire  amount  of  the 
mortgage  debt,  and  thus,  in  effect,  release  the 
debtor  from  his  personal  obligation." 

Proceeding  to  discuss  both  provisions  of  the 
statute,  the  opinion  further  says:  "It  seems  im- 
possible to  resist  the  conviction  that  such  a  change 
in  the  law  is  not  merely  the  substitution  of  one 
remedy  for  another,  but  is  a  substantial  Impair- 
ment of  the  rights  of  the  mortgagee  as  expressed 
in  the  contract.  Where,  in  a  mortgage,  an  entire 
estate  is  pledged  for  the  payment  of  a  debt,  with 
right  to  sell  the  mortgaged  premises  free  from  re- 
demption, can  that  be  valid  legislation  which 
would  seek  to  substitute  a  right  to  sell  the  prem- 
ises subject  to  an  estate  or  right  of  possession  in  the 
debtor  or  bis  alienees  for  eighteen  months? 

"Martha  Barnitz  held  Kirtland's  notes  secured 
by  a  mortgage.  Of  course,  under  the  contract 
thus  created,  she  had  a  right  to  resort  to  other 
property  of  the  debtor  to  make  up  for  any  de- 
ficiency remaining  after  the  sale  of  the  real  estate 
mortgaged.  As  the  law  stood  at  the  time  the  con- 
tract was  made,  if  Kirtland,  either  by  purchase  at 
the  sale  or  by  subsequent  transactions,  became  the 
owner  of  the  real  estate,  Mrs.  Barnitz  had  a  legal 
right  to  again  levy  thereon,  and  subject  it  to  the 
payment  of  the  remnant  of  her  debt.  But  this  law, 
46 
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that  it  was  enacted  after  the  mortgage  was 
given,  and  thus  impaired  the  obligation  of  the 
contract  between  the  mortgagor  and  mortgagee. 
Mont.  Const,  art.  8,  §  11,  and  U.  S.  Const, 
art.  1,  §  10. 

Mr.  T.  J.  Walsh  for  appellant. 

Messrs.  Toole  A  Wallace  for  respondent. 

De  Witt,  J. ,  delivered  the  opinion  of  the 
court: 

As  noted  in  the  statement,  the  only  question 
in  this  case  is  whether  the  statute,  having  been 
enacted  after  the  mortgage  was  executed,  and 
which  extended  the  time  for  redemption,  is 
constitutional.  Docs  the  statute  impair  the 
obligation  of  the  contract,  or  does  it  reach  the 
remedy  only?  This  case  has  been  very  ably 
briefed  by  learned  counsel  on  each  side.  Ap- 
pellani's  counsel  opens  the  discussion  with  the 
following  appropriate  remarks:  "This  vexed 
question,  involving  the  subtle  distinction  be- 
tween the  obligation  of  a  contract  and  the 
remedy  for  its  enforcement,  after  slumbering 
for  a  period,  has  gained  prominence  on  account 
of  recent  legislation  in  some  of  the  Western 
states  looking  to  some  extent  to  the  relief  of 
the  debtor  classes.  The  great  linancial  dis- 
tress that  has  led  to  the  enactment  of  these 
laws  has  inclined  the  courts  to  carefully  ex- 
amine the  decisions  heretofore  made  upon  the 


subject,  the  provisions- of  tte  Federal  and  state 
Constitution  in  relation  to  it,  and  solve  the 
question  in  favor  of  the  jjiist  and  humane 
objects  sought  to  be  aceomplished,  if  the  same 
comes  within  the  domain  of  legitimate  legis- 
laiion.  Hence  ^e  keenly  appreciate  thedtsire 
of  this  honorable  court  to  maintain  in  letter 
and  .<:pirit  the  salutary  provisions  of  the  funda- 
mental law  of  the  land,  by  preserving  iniact 
the  obligations  of  a  eontract,  and  at  the  same 
time  avert  the  disappointment  of  reasonable 
expectations  that  would  resuJt  from  declaring 
such  laws  invalid.  The  important  question 
here  to  be  determined  is  whether  the  act  of 
the  legislative  assembly  of  this  slate  in  extend- 
ing Ihe  time  of  redemption  upon  the  sale  of 
mortgaged  premises  impairs  the  obligation  of 
the  contract,  or  so  operates  upon  the  remedy, 
only,  as  to  afford  suitable  and  proper  means 
for  its  enforcement."  It  is  quite  true,  as 
counsel  suggests,  that  we  are  deeply  senbible 
of  the  importance  of  the  constitutional  ques- 
tion here  involved;  and,  furthermore,  we  may 
add  that  we  approached  its  consideration  with 
a  strong  preconception  against  the  constitu- 
tionality of  the  statute.  Chief  Justice  Martin, 
of  the  supreme  court  of  Kansas,  said,  in  his 
able  discussion  of  a  similar  statute:  "From 
causes  upon  which  all  do  not  agree,  and  that 
we  need  not  discuss,  the  burden  of  a  private 
debt  has  been  enormously  increased  of  late 


as  we  have  seen,  in  express  terms  declares  that  this 
real  estate  shall  not  again  be  liable  for  sale  tor  any 
k>alance  due  upon  the  Judgrment  or  decree  under 
which  the  same  is  sold.  This  cannot  be  held  to 
mean  merely  that  the  land  is  sold  free  from  exist- 
inir  liens,  for  such  would  be  the  legal  effect  of  the 
sale  at  any  rate.  It  plainly  means  that  the  balance 
of  the  debt  shall  not  be  made  out  of  the  lands, 
oven  if  and  when  they  t)ecame  the  property  of  the 
debtor.  Nor  can  it  be  said  that  such  a  question  is 
not  now  before  us.  What  we  are  now  considering 
is  whether  the  change  of  remedy  was  detrimental 
to  such  a  degree  as  to  amount  to  an  impairment  of 
the  plaintilf's  right;  and,  as  this  record  discloses 
that  the  sale  left  a  portion  of  the  plamtiff^s  Judg- 
ment unpaid,  it  may  be  fairly  argued  that  this  pro- 
vision of  the  act  does  deprive  the  plaintiff  of  a 
right  inherent  in  her  contract.  When  we  are 
asked  to  put  this  case  within  the  rule  of  those 
case?  in  which  we  have  held  that  it  is  competent 
for  the  states  to  change  the  form  of  the  remedy,  or 
to  modify  it  otherwise,  as  they  may  see  fit.  pro- 
vided DO  sul)stantiai  right  secured  by  the  contract 
is  thereby  impaired,  we  are  bound  to  consider  the 
entire  scheme  of  the  new  statute,  and  to  have  re- 
gard to  its  probable  effect  on  the  rights  of  the  par- 
ties. 

''It  is  contended  that  the  right  to  redeem,  granted 
by  the  new  statute,  only  operates  on  the  purchaser, 
and  not  on  the  mortgagee  as  such.  This  very  ar- 
gument was  foreseen  and  disposed  of  in  Bronson 
V.  Kinzie  (42  U.  8.  1  How.  311, 11  L.  ed.  143),  where 
this  court  said: 

"  *It  [the  new  act]  declares  that,  although  the 
mortgaged  premises  should  be  sold  under  the  de- 
cree of  the  court  of  chancery,  yet  that  the  equi- 
table estate  of  the  mortgagor  shall  not  be  extin- 
guished, but  shall  continue  for  twelve  months 
after  the  sale;  and  it  moreover  gives  a  new  and 
like  estate,  which  before  had  no  existence  to  the 
Judgment  creditor  to  continue  for  fifteen  months. 
If  such  rights  may  be  added  to  the  original  con- 
tract by  subsequent  legislation,  it  would  be  diffi- 
cult to  say  at  what  point  they  must  stop.  An 
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equitable  interest  in  the  premises  may.  In  like- 
manner,  be  conferred  upon  others;  and  the  right 
to  redeem  may  be  so  prolonged  as  to  deprive 
the  mortgagee  of  the  benefit  of  bis  security,  bj' 
rendering  the  property  unsalable  for  anything  like 
its  value.  This  law  gives  to  the  mortgagor,  and  to 
the  Judgment  creditor  [meaning  creditors  other 
than  the  mortgagee],  an  equitable  estate  In  the 
premises,  which  neither  of  them  would  have  been 
entitled  to  under  the  original  contract;  and  these 
new  Interests  are  directly  and  materially  in  conflict 
with  those  which  the  mortgagee  acquired  when  the 
mortgage  was  made.  Any  such  modification  of  a 
contract  by  subsequent  legislation,  against  the 
consent  of  one  of  the  parties,  unquestionably  im- 
pairs its  obligatiouB,  and  is  prohibited  by  the  Con- 
stitution.^ 

''The  Judgment  of  the  supreme  court  of  Kansafi- 
is  reversed,  and  the  cause  remanded  to  that  court, 
with  directions  for  further  proceedings  not  incon- 
sistent with  this  opinion.*^ 

There  can  be  no  doubt  from  this  opinion  that  the 
Supreme  Court  of  the  United  States  condemned 
the  provision  extending  the  time  for  redemption 
and  for  the  mortgagor's  possession  and  use  of  the 
premises  as  unconstitutional,  irrespective  of  the 
other  provision  of  the  statute  exempting  the  prop- 
erty from  subsequent  sale  for  the  same  debt,  al- 
though the  latter  made  a  further  and  independent 
impairment  of  the  mortgagee's  rights.  The  result 
must  be  that  the  Montana  case  here  reported  is 
in  effect  overruled  by  Barnitz  v.  Beverly,  l&J  U.  S, 
— .  41  L.  ed.  — . 

The  case  of  State,  German  Sav.  &  L.  S<:)c..  v.  Sears 
(Or.)43Pac.  485,  which  is  cited  in  the  above  Mon- 
tana case,  is  reported  to  be  still  before  the  court  on 
application  for  rehearing.  This  case,  like  the  Mon- 
tana and  Kansas  cases,  is  in  effect  overruled  by  the 
decision  of  the  United  States  Supreme  Court,  while 
the  Idaho  case  of  Wilder  v.  Campbell,  43  Pac.  677. 
is  thereby  established  as  correct,  since  the  Idaho 
court  held  a  similar  statute  unconstitutional  as  to 
pre-existing  mortgages.  B.  A.  R- 
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years.  Farms  valued  five  years  ago  both  by 
borrower  and  lender  at  |3,000  or  |4,000.  and 
mortgaged  for  $1,000,  are  now  kntxiked  down 
under  the  sheriff's  hammer  for  less  than  the 
mortgage  debt,  the  accumulations  of  a  lifetime 
being  often  swept  away  by  the  shrinkage,  and 
this  through  no  fault  of  the  mortgagor." 
Beverly  v.  Barniti,  55  Kan.  466,  ante,  74.  The 
commerrial  and  political  conditions  mentioned 
by  the  Kansas  decision  did  not  exist  in  this 
state  to  any  such  extent  as  they  did  in  Kansas, 
and  we  do  not  know  that  the  considerations 
which,  it  seems,  moved  ttie  Kansas  legislation, 
influenced  ours.  Our  statute  came  in  with 
the  new  Codes  of  1895.  But  the  suggestion 
even  of  the  existence  of  any  sentiment  such  as 
that  expressed  in  the-Kansas  decision  causes  a 
court  to  hesitate  and  scrutinize  closely,  lest  it 
may  be  that  a  statute  passed  in  times  of  finan- 
cial depression  has  overriden  the  fundamental 
law  of  the , Constitution ;  for  the  Constitution 
is  for  good  times  and  bad  times,  for  adversity 
as  well  as  prosperity.  Entertaining  such 
views,  and  having  planted  them  in  the  decisions 
of  this  court  upon  the  constitutional  questions 
which  we  have  heretofore  considered,  we  ap- 
proached the  present  matter  with  the  appre- 
hension that  perhaps  the  legislature  had 
yielded  to  some  sentiment  of  commiseration 
for  the  present  debtor,  and  forgotten  the  chart 
and  compass  of  the  Constitution.  But  this 
apprehension  has  been  gradually  and  effectu- 
ally dissipated  by  a  renewed  study  of  the 
cases  from  Sturges  v.  Crowninshield,  17  U.  S. 
4  Wheat.  122.  4  L.  ed.  529,  to  Marley  v.  Lake 
Shore  <fe  M,  8.  E.  Co.  146  U.  8.  162,  36  L.  ed. 
925,  and  in  the  state  courts,  the  cases  of  State, 
German  Sav.  &  L.  Soc.  v.  Sears  (Or.)  43  Pac. 
482,  and  Beverly  v.  Barnitz,  supra.  The  learn- 
ing and  reasoning  upon  this  question  have 
recently  been  thoroughly  collected  in  the  cases 
from  Kansas  and  Oregon  above  noted. 

While  the  question  here  presented  is  one 
under  the  state  Constitution,  it  is  also  a  Fed- 
eral question,  under  the  Constitution  of  the 
United  States;  and  so  viewing  it,  we  are  of 
opinion  that  the  Kansas  and  Oregon  decisions 
are  sustained  by  the  cases  in  the  United  States 
Supreme  Court  decided  subsequent  to  Branson 
V.  Kimie,  42  U.  S.  1  How.  811,  11  L.  ed.  148; 
MeOracken  v.  Hay  ward,  43  U.  S.  2  How.  608, 
11  L.  ed.  897,  and  Howard  v.  Btigbee,  65  U.  8. 

24  How.  461,  16  L.  ed.  753.  The  Kansas  and 
Oregon  cases  above  mentioned  ably  review  the 
history  of  this  question  as  it  has  been  treated 
in  the  United  States  decisions,  especially  the 
following  cases:  Sturges  v.  Crowninshield,  and 
Branson  v.  Kinzie,  supra;  Terry  v.  Anderson, 
95  U.  8.  628.  24  L.  ed.  365;  Antoni  v.  Green- 
how,  107  U.  S.  769,  27  L.  ed.  468;  Connecticut 
Mut.  L.  Ins,  Co.  v.  Cmhman,  108  U.  S.  51,  27 
L.  ed.  648;  Jfarley  v.  Lake  Shore  &M.  S.  R.  Co. 
146  U.  S.  162.  36  L.  ed.  925;  Ogden  v.  Saunders, 

25  U.  S.  12  Wheat.  215,  6  L.  ed.  606;  Louisiana 
V.  New  Orleans,  102  U.  S.  203,  26  L.  ed.  182; 
Curtis  V.  WhUney,  80  U.  S.  13  Wall.  68.  20  L. 
ed.  513;  Edwards  v.  Kearzey,  96  U.  S.  595,  24 
L.  ed.  793;  Seibert  v.  United  States,  122  U.  S. 
284,  80  L.  ed.  1161;  Clark  v.  Beyburn,  75  U. 
S.  8  Wall.  818.  19  L.  ed.  354:  United  States  v. 
Quincy,  71  U.  S.  4  Wall.  535,  18  L.  ed.  403; 
Teal  V.  Walker,  111  U.  S.  242.28  L.  ed.  415. 

Cordially  concurring,  as  we  do,  with  the 
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decisions  of  the  Kansas  and  Oregon  courts,  and 
finding  our  reasons  for  such  concurrence  in 
the  same  United  States  Supreme  Court  cases 
discussed  by  them,  and  they  having  so  thor- 
oughly occupied  the  field  before  we  reached 
it,  it  would  seem,  perhaps,  to  be  an  affectation 
of  original  research  to  write  at  much  length  in 
this  opinion.  But  the  importance  of  the  case 
probably  demands  some  setting  forth  of  our 
reasons  for"  holding  that  the  United  States 
Supreme  Court  decisions  are  to  the  effect  that 
our  law  of  1895  is  not  unconstitutional. 

While  our  Constitution  forbids  the  legisla- 
ture from  passing  a  law  impairing  the  obliga- 
tion of  contracts,  the  same  inhibition  is  found 
in  the  Constitution  of  the  United  States;  and 
therefore  the  Supreme  Court  of  the  United 
States  is  the  court  of  final  resort  upon  this 
question.  That  being  true,  we  now  base  our 
decision  tipon  the  doctrines  as  announced  by 
the  United  States  Supreme  Court  since  Bran- 
son V.  Kinzie  and  some  of  the  cases  immediately 
following  it.  Passing  that  early  landmark  in 
the  history  of  the  construction  of  U.  S.  Const, 
art.  1,  §  10,  to  wit,  Sturges  v,  Crowninshield 
(1819)  17  U.  S.  4  Wheat.  122,  4  L.  ed.  529,  in 
which  Chief  Justice  Marshall,  as  said  by  Chief 
Justice  Martin  of  Kansas,  "well-nigh  ex- 
hausted the  subject,"  we  encounter  Branson  v. 
Kinzie  (1848)  42  U.  S.  1  How.  811.  11  L.  ed. 
143,  that  much  quoted,  canvassed,  approved, 
and  criticised  case.  There  were  two  points  in 
that  case,  but  there  is  only  one  with  which  we 
have  now  to  do.  It  was  there  held  that  a  law 
passed  subsequent  to  the  execution  of  the  mort- 
gage in  question,  which  law  gave  the  mortgagor 
twelve  months  in  which  to  redeem,  was  void 
under  article  1,  §  H),  of  the  Constitution  of  the 
United  States.  The  case  came  from  the  state 
of  Illinois,  where  the  common-law  view  of  the 
nature  of  a  mortgage  fully  obtained.  Upon 
this  point,  Chief  Justice  Taney,  in  rendering 
the  decision,  said:  **  We  proceed  to  apply  these 
principles  to  the  case  before  us.  According 
to  the  long-settled  rules  of  law  and  equity  in 
all  of  the  states  whose  jurisprudence  has  been 
modeled  upon  the  principles  of  the  common 
law,  the  legal  title  to  the  premises  in  question 
vested  in  the  complainant,  upon  the  failure  of 
the  mortgagor  to  comply  with  the  conditions 
contained  in  the  proviso,  and  at  law  he  had  a 
right  to  sue  for  and  recover  the  land  itself." 
Branson  v.  Kinzie,  42  U.  S.  1  How.  818,  11  L. 
ed.  145.  There  was  nothing  new  in  McCracken 
V.  Hayward,  43  U.  S.  2  How.  608.  11  L.  ed. 
397,  or  Howard  v.  Bugbee,  65  U.  S.  24  How. 
461,  16  L.  ed.  753.  They  were  decided  upon 
the  authority  of  Branson  v.  Kinzie.  But  the 
common-law  view  of  a  mortgage  no  longer 
obtains  in  most  of  the  states  of  the  Union.  As 
shown  in  Beverly  v.  Barnitz,  and  State,  German 
Sav.  <fe  L.  Sac.,  v.  Sears,  supra,  that  idea  is 
**cut  up  by  the  roots;"  and  with  us,  in  these 
days,a  mortgage  is  simply  a  security  for  a  debt. 
It  is  so  in  Montana.  Therefore,  whatever 
reason,  if  any,  Branson  v.  Kinzie  obtains  from 
the  fact  that  the  legal  title  to  the  real  estate 
vested  in  the  mortgagee  upon  failure  of  the 
mortgagor,  disappears  from  the  case  when  it 
is  sought  to  apply  it  as  an  authority  upon  the 
modern  commercial  view  that  a  mortgage  is 
simply  a  security.  Therefore,  the  contract 
between  mortgagor  and  mortgagee,  before  us 
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for  examination,  was  not  in  any  way  a  con- 
veyance of  the  real  estate,  but  was  simply  a 
contract  that  the  mortgagor  would  pay  a  certain 
sum  of  money.  The  mortgage  was  given  as 
security  for  such  payment.  The  payment  was 
not  made.  The  foreclosure  of  the  security 
was  had.  The  relator  here  bought  on  fore- 
closure sale.  The  relator  then  ceased  to  be  a 
mortgagee,  and  became  a  purchaser,  and  the 
debt  was  extinguished  in  whole,  the  sale  being 
for  a  sum  sufficient  to  pay  the  whole  debt. 
Then,  and  then  only,  did  the  relator  approach 
the  relations  of  owner  of  the  real  estate.  Never 
before  did  it  have  anything  like  a  title.  There- 
tofore it  was  simply  a  creditor  of  the  mortgagor, 
having  a  security  upon  the  mortgagee's  real 
estate.  By  purchase  at  the  foreclosure  sale,  it 
first  came  into  proprietary  relations  to  the 
real  estate;  and  at  the  same  time  its  position 
as  mortgagee  ceased  wholly,  and  it's  position 
as  creditor  as  well.  Therefore,  we  must  pro- 
ceed to  look  at  the  relator,  formerly  a  mort- 
gagee, as  now  a  purchaser,  and  ascertain 
whether  a  law  had  been  passed  impairing  the 
obligation  of  the  contract  of  purchase.  We 
are  satisfied  that  the  decisions  of  the  United 
States  Supreme  Court  hold  that  the  obliga- 
tion  of  that  contract  was  not  thus  impaired. 
The  law  was  passed  before  relator  purchased, 
and  he  purchased  under  the  law  of  1895,  ex- 
isting upon  the  day  of  his  purchase.  Upon 
this  subject  the  opinion  in  the  Kansas  case 
above  cited  says:  "The  act  of  1898  does  not 
operate  upon  the  rights  of  the  mortgagee  until 
his  claim  as  such  has  been  extinguished,  either 
wholly  or  to  the  full  extent  of  the  proceeds  of 
the  sale  of  the  mortgaged  property.  The 
mortgagor,  it  is  true,  ma^  redeem  the  land 
within  a  certain  time  by  payment  of  the  sale 
price  and  interest  thereon;  but  this  is  a  matter 
wholly  between  him  and  the  purchaser.  If 
the  mortgagee  or  judgment  creditor  has 
deemed  it  best  to  become  the  purchaser,  and 
thus  voluntarily  change  his  relation,  it  is  diffi- 
cult to  see  how  he  has  any  just  cause  of  com- 
plaint. By  the  mortgage  contract,  the  real  es- 
tate was  pledged  for  the  payment  of  the  debt, 
subject  to  the  equity  of  redemption.  The  state, 
by  its  proper  officer  has,  at  his  instance,  sold 
the  property  for  its  payment,  and  after  he  gets 
the  proceeds  of  the  sale  he  has  no  further  claim 
upon  that  property,  although  he  may  proceed 
by  general  execution  to  obtain  any  balance  due 
by  seizure  and  sale  of  other  property. "  Beverly 
V.  Bamitz,  55  Kan.  466,  ajite,  74.  See  also 
the  following  remarks  in  the  Oregon  case: 
**The  relator  obtained  no  title  or  interest  in  the 
mortgaged  premises  by  its  contfact,  but  only  a 
lien  thereon,  and  the  right  to  subject  the  prop- 
erty to  sale  to  satisfy  its  claim;  and  this  right 
has  in  no  way  been  altered,  abridged,  or  post- 
poned by  the  act  of  1895.  How  can  it  be 
claimed,  then,  that  this  act  impairs  any  of  the 
obligations  of  the  contract?  It  is  true  *  the 
law  which  binds  the  parties  to  perform  their 
agreement*  forms  part  of  the  obligations  of  the 
contract,  but  the  act  of  1895  does  not  postpone 
or  lessen  the  duty  of  performance  bv  the  mort- 
gagor. It  does  not  diminish  his  duty  to  pay 
his  debt  at  the  time  and  in  the  manner  agreed 
upon,  or  take  away  or  interfere  with  any  of 
the  mortgagee's  remedies  to  enforce  its  lien  by 
subjecting  the  mortgaged  premises  to  sale. ' 
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The  statute  existing  at  the  time  the  mortgage 
was  given,  prescribing  the  time  in  which  the 
mortgagor  shall  redeem  from  the  purchaser  at 
a  foreclosure  sale,  if  one  should  be  made,  had 
no  relation  whatever  to  the  contract  between 
the  mortgagor  and  mortgagee.  The  pur- 
chaser's right  depends  upon  the  law  in  force  at 
the  time  of  the  sale,  and  why  shall  he  be  per- 
mitted to  appeal  to  the  contract  between  the 
debtor  and  creditor?  He  is  not  a  party  or 
privy  to  such  contract  in  any  sense;  and  it 
does  not  alter  the  case  that  the  purchaser  and 
mortgagee  are  one  and  the  same  person.  The 
relator  ceased  to  be  a  mortgagee  when  the  sale 
occurred.  Thenceforward  its  interest  in  the 
property  was  as  purchaser,  and  not  as  mort- 
gagee; and  to  require  it,  «s  such  purchaser,  to 
conform  to  the  law  in  force  when  the  purchase 
was  made,  does  not  in  any  way  impair  the  ob- 
ligations of  the  mortgage  contract."  StaU, 
OermanSav.  &  L.  Soc.y  v.  Sean  (Or.)  43  Pac. 
485. 

But,  as  this  is  finally  a  Federal  question,  the 
decisions  of  the  United  States  Supreme  Court 
are  more  important  as  authority.  We  there- 
fore turn  to  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cuuhman,  108  U.  S.  51,  27  L.  ed.  648.  In  that 
case  the  court  had  under  consideration  a  stat- 
ute which  reduced  the  rate  of  interest  on  re- 
demption of  the  real  estate  sold  on  a  mortgage 
foreclosure  from  10  per  cent  to  8  per  cent.  Mr. 
Justice  Harlan,  rendering  the  opinion,  said: 
*'The  statute  in  force  when  the  mortgage  was 
executed,  prescribing  the  rate  of  interest  which 
the  amount  paid  or  bid  by  the  purchaser 
should  bear,  as  between  him  and  the  party 
seeking  to  redeem,  had  no  relation  to  the  obli- 
gation of  the  contract  between  the  mortgagor 
and  the  mortgagee.  The  mortgagor  might, 
perhaps,  have  claimed  that  his  statutory  ri^ht 
to  redeem  could  not  be  burdened  by  an  in- 
creased rate  of  interest  beyond  that  pre8crit)ed 
by  statute  at  the  time  he  executed  the  mort- 
gage. But,  as  to  the  mortgagee,  the  obligation 
of  the  contract  was  fully  met  when  it  received 
what  the  mortgage  and  statute  in  force  when 
the  mortgage  was  executed,  entitled  it  to  de- 
mand. The  rights  of  the  purchaser  at  the  de- 
cretal sale,  if  one  was  had,  were  not  of  the  es- 
sence of  tlie  mortgage  contract,  but  depended 
wholly  upon  the  law  in  force  when  the  sale 
occurred.  The  company  ceased  to  be  a  mort- 
gagee when  its  debt  was  merged  in  the  decree, 
or  at  least  when  the  sale  occurred.  Thence- 
forward its  interest  in  the  property  was  as  pur- 
chaser, not  as  mortgagee.  And  to  require  it, 
as  purchaser,  to  conform  to  the  terms  for  the 
redemption  of  the  property  as  prescribed  by 
the  statute  at  the  time  of  purchase,  does  not, 
in  any  legal  sense,  impair  the  obligation  of  its 
contract  as  mortgagee.  It  assumed  the  posi- 
tion of  a  purchaser,  subject,  necessarily,  to  the 
law  then  in  force  defining  the  rights  of  pur- 
chasers." A  kindred  subject  is  treated  later 
in  the  United  States  Supreme  Court,  as  to 
which  Chief  Justice  Martin,  of  Kansas,  says: 
"In  Morley  v.  Lake  Share  &  M,  S.  E,  Co,  146 
U.  S.  162,  86  L.  ed.  925,  it  was  held  that  a 
state  was  not  forbidden  by  the  clause  of  the 
Federal  Constitution  under  consideration  from 
legislating,  within  Us  discretion,  to  reduce  the 
rate  of  interest  upon  judgments  previously  ob- 
tained in  the  courts,   the  judgment  creditor 
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having  no  contract  whatever  in  that  respect 
with  the  judgment  debtor.  The  court  held 
that  the  state  law  regulating  the  rate  of  inter- 
est on  judgments  formed  no  part  of  the  con- 
tract." Beverly  v.  Barnitz,  55  Kan.  466,  ante, 
74. 

The  United  States  Supreme  Court  decision 
in  Connecticut  Mut.  L.  Ins.  Co.  v.  Ciishman, 
seems  to  us  lo  be  conclusive.  It  holds  that, 
when  the  relator  became  a  purchaser,  it  was 
like  any  other  purchaser,  and  had  been  di- 
vorced from  its  character  as  mortgagee,  and 
must  be  treated  as  a  purchaser  solely;  and,  as 
such  purchaser,  the  law  does  not  impair  the 
obligation  of  any  contract  which  it  as  such 
had.  That  the  whole  history  of  decision  in  the 
United  Slates  Supreme  Court  since  the  time  of 
Bronson  v.  Kinzie  has  been  to  the  effect  that 
the  law  which  we  are  now  considering  does 
not  impair  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  mortgagee  when  the 
latter  becomes  the  purchaser  is  ably  shown  by 
Mr.  Chief  Justice  Martin  in  his  review  of  the 
history  of  the  question  in  the  United  States 
Supreme  Court.  After  reviewing  in  detail  and 
quoting  from  the  decisions  of  that  court  (listed 
above  in  this  opinion)  which  have  treated  a 
large  number  of  statutes,  and  held  them  not  to 
be  within  the  inhibition  of  article  1,  §  10,  of 
the  Constitution  of  the  United  States,  the 
learned  chief  justice  of  Kansas  makes  the  fol- 
lowing able  summary  of  the  position  of  the 
United  States  Supreme  Court  upon  this  sub- 
iect:  "If  a  state  legislature  may  totally  abol- 
ish imprisonment  of  the  debtor  as  a  means  of 
enforcing  payment;  if  it  muy  shorten  the  stat- 
utes of  limitation;  if  it  may  reasonably  extend 
and  enlarge  exemptions  of  property  from  sale 
for  the  payment  of  debts;  if,  where  coupons 
are  by  law  made  receivable  in  payment  of 
taxes,  it  may  require  such  payment  in  the  first 
instance  in  cash,  to  be  afterward  refunded,  and 
the  coupons  taken  up;  if  it  may  reduce  the  rate 
of  interest  on  redemption  from  decretal  sales; 
if  it  may  lessen  the  interest  on  former  judg- 
ments: if  it  may  require  the  holder  of  a  tax- 
sale  certificate  to  give  three  months'  notice  of 
the  time  when  a  tax  deed  will  be  applied  for; 
if  it  may  require  transcripts  of  judgments 
against  a  particular  city  to  be  filed  in  a  certain 
office  as  a  prerequisite  to  payment,  and  devest 
the  courts  of  the  power  to  grant  reme- 
dies in  force  when  the  judgments  were  ren- 
dered; if  it  may  reduce  the  terms  of  court,  in 
number  and  duration;  if  it  may  amend  the 
laws  as  to  attachments,  garnishments,  and  re 
ceivers  so  as  to  take  away  causes  therefor 
which  were  before  sufficient;  if,  in  short,  '  it 
may  regulate  at  pleasure  the  modes  of  pro- 
ceeding' in  the  courts,  and  all  this  as  to  existing 
obligations, — it  is  difficult  to  frame  a  process  of 
reasoning  which  would  forbid  it  from  so  reg- 
ulating the  procedure  upon  the  foreclosure  of 
mortgages  as  to  define  and  make  more  certain 
the  indefinite  estate  impliedly  reserved  by  every 
mortgagor  of  real  property,  and  called  into  ac- 
tive existence  only  by  the  foreclosure,  and 
which  indefinite  estate  is  extended  by  the  Fed- 
eral courts  of  equity  for  six  months  in  the  first 
instance,  and  afterward  'once  or  oftener,'  in 
the  discretion  of  the  chancellor,  according  to 
the  circumstances  of  the  case.  Even  if  the 
statute  in  question  should  impair  the  remedy 
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formerly  grantable  upon  a  foreclosure,  yet  it 
should  not  for  this  reason  be  held  invalid,  for 
there  is  no  constitutional  inhibition  against  an 
impairment  of  the  general  remedies  for  the  en- 
forcement of  broken  contracts;  and  each  and 
every  of  the  special  examples  just  cited  is  an 
instance  of  the  impairment  or  abolition  of  a 
remedy  allowable  and  in  force  when  the  obli- 
gation was  incurred.  Upon  the  whole,  it  does 
not  appear  that  any  judgment  or  decision  of 
the  Supreme  Court  of  the  United  States  re- 
quires this  court  to  hold  said  chapter  109  un- 
constitutional, whatever  may  have  been  re- 
marked by  judges  in  delivering  their  opinions; 
for  it  is  quite  impossible  to  harmonize  all  that 
they  have  said,  although  the  judgments  or  de- 
cisions may  not  be  in  conflict.  Even  doubt  of 
the  constitutionality  of  said  chapter  is  not  suf- 
ficient to  warrant  its  judicial  condemnation, 
especially  by  this  court.  In  such  case  it  seems 
better  to  leave  such  condemnation  to  the  final 
arbiter,— supreme  court  of  the  union."  Bev- 
erly V.  Bamitz,  55  Kan.  466,  ante,  74. 

It  thus  appears  to  us  that,  if  the  precise  ques- 
tion now  before  us  should  come  to  the  United 
States  Supreme  Court  for  decision,  that  court 
would,  by  force  of  its  own  prior  decisions, 
hold  that  this  law  under  consideration  is  not 
unconstitutional.  That  seems  to  us  to  be  set- 
tled by  the  later  cases,  notwithstanding  the 
case  of  Bronmn  v.  Kimie.  Indeed,  we  are 
wholly  unable  to  distinguish  Bronson  v.  Kinzie 
from  Gonnecticul  Mut,  Z.  Ins.  Co.  v.  Cushman, 
so  that  both  decisions  can  stand  together.  We 
do  not  understand  why  extending  a  redemp- 
tion period  and  reducing  the  rate  of  interest 
upon  redemption  are  not  exactly  alike  as  to  the 
Impairing  or  not  impairing  the  obligation  of 
the  mortgage  contract.  We  venture  the  sug- 
gestion that,  if  one  statute  impairs  the  obliga- 
tion, the  other  does  also.  The  United  Stales 
Supreme  Court,  in  the  later  case  of  Connecticut 
Mut.  L.  Ins.  Co.  V.  Cushman,  does  not  attempt 
to  distinguish  its  decision  from  the  earlier  de- 
cision in  the  case  of  Bronson  v.  Kinzie.  In 
fact,  the  opinion  in  the  later  case  does  not 
mention  the  earlier  case.  We  can  reach  no 
other  conclusion  than  that  Connecticut  Mut.  L. 
Ins.  Co.  V.  Cushman  overrules  the  principle  of 
Bronson  v.  Kinzie.  If  our  view  in  this  respect 
is  correct,  then  the  force  of  the  Connecticut 
Mut.  L.Ins.  Co.  v.Cu^AmaAi  case  is  the  stronger 
as  a  present  authority,  by  reason  of  the  exist- 
ence of  the  modern  view  that  a  mortgage  is  se- 
curity only.  Therefore,  under  the  views  pro- 
mulgated by  the  decisions  of  the  United  States 
Supreme  Court,  the  statute  which  we  are  con- 
sidering does  not  impair  the  obligation  of  the 
contract,  unless  it  be  upon  one  other  ground 
which  we  have  not  before  mentioned,  and 
which  we  will  now  examine. 

It  is  suggested  that  the  obligation  of  the 
contract  is  impaired,  in  that  the  extending  of 
the  time  for  redemption  would  tend  to  reduce 
the  number  of  bidders  and  the  amount  of  bids 
at  the  mortgage  foreclosure  sale.  This  con- 
tention of  the  relator  was  decided  adversely 
to  him  in  the  Kansas  and  Oregon  cases  above 
discussed.  But,  without  quoting  from  them, 
we  will  again  seek  the  authority  which  must 
be  final  with  us  on  this  question.  The  same 
contention  was  made  in  Connecticut  Mut.  L. 
Ins.  Co.  V.  Cushman,  and  was  disposed  of  by 
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Mr.  Justice  Harlan  in  the  following  language: 
"But  it  is  insisted  that  the  value  of  the  naort- 
gage  contract  was  impaired  by  a  subsequent 
law  reducing  the  interest  to  be  paid  to  a  pur- 
chaser at  decretal  sale;  this,  upon  the  assump- 
tion that  the  probability  of  the  debt  being  sat- 
isfied by  the  decretal  sale  of  the  property  was 
lessened  by  reducing  the  interest  which  any 
purchaser  could  realize  on  his  bid  in  the  event 
of  redemption.  In  other  words,  the  reduction 
by  a  subsequent  statute  of  the  interest  to  be 
paid  to  the  purchaser  would,  it  is  argued, 
necessarily  tend  to  lessen  the  number  of  bid- 
ders seekmg  investments,  and  thereby  injur- 
iously affect  the  value  of  the  mortgage  secur- 
ity. In  support  of  this  proposition  counsel 
cites  several  decisions  of  this  court  in  which  it 
is  ruled  that  the  objection  to  a  law,  as  impair- 
ing the  obligation  of  a  contract,  does  not  de- 
pend upon  the  extent  of  the  change  it  etTecis; 
that  tbe  laws  in  existence  when  a  contract  is 
made,  including  those  which  affect  its  validity, 
construction,  discharge,  and  enforcement,  en- 
ter into  and  form  a  part  of  it,  measuring  the 
obligation  to  be  performed  by  one  party  and 
the  rights  acquired  by  the  other;  and  that  one 
of  the  tests  that  a  contract  has  been  impaired 
is  that  its  value  has  been  diminished,  when  the 
Constitution  prohibits  any  impairment  at  all 
of  its  obligation.  Green  v.  Biddle,  21  U.  8.  8 
"Wheat.  1,  5  L.  ed.  547;  McCracken  v.  Hay- 
ward,  48  U.  S.  2  How.  608.  11  L.  ed.  397; 
Planters'  Bank  v.  8?iarp,  47  U.  S.  6  How.  301, 
12  L.  ed.  447;  Edtrarda  v.  Kearzey,  96  U.  S. 
595,  24  L.  ed.  793.  These  decisions  clearly 
have  no  application  to  the  case  now  before  the 
court.  The  laws  with  reference  to  which  the 
parties  must  be  assumed  to  have  contracted 
when  the  mortgage  was  executed  were  those 
which  in  their  direct  or  necessary  legal  operation 
controlled  or  affected  the  obligations  of  such 
contract.  We  have  seen  that  no  reduction  of 
the  rate  of  interest,  as  between  the  purchaser  of 
mortgaged  property  at  decretal  sale  and  the 
party  entitled  to  redeem,  affected,  or  could 
possibly  affect,  the  right  of  the  insurance  com- 
pany to  receive,  or  the  duty  of  mortgagor 
to  pay,  the  entire  mortgage  debt,  with  interest 
as  stipulated  in  the  mortgage  up  to  tbe  decree  of 
sale;  and  the  result  of  the  sale  in  this  case  shows 
that  the  company,  as  mortgagor,  has  received  | 


all  that  it  was  entitled  to  demand.  The  reduc- 
tion of  the  rate  of  interest  by  the  act  of  1879 
was  by  way  of  relief  to  the  mortgagor  and  bis 
judgment  creditors,  and  in  no  sense  an  injury 
to  tbe  mortgagee.  When  that  act  was  passeS 
there  was  no  person  to  answer  the  description 
or  to  claim  the  rights  of  a  purchaser;  conse- 
quently, no  existing  rights  were  thereby  im- 
paired. That  the  reduction  of  interest  to  be 
paid  to  the  purchaser  would  lessen  the  prob- 
able number  of  bidders  at  the  decretal  sale,  and 
thereby  diminish  the  chances  of  the  property 
bringing  tbe  mortgage  debt,  are  plainly  con 
tingencies  that  might  never  have  arisen.  They 
could  not  occur  unless  there  was  a  decretal 
sale,  nor  unless  the  mortgagee  became  tbe  pur- 
chaser, and  are  too  remote  to  justify  the  con- 
clusion, as  matter  of  law,  that  such  legisla- 
tion affected  the  value  of  the  mortgage 
contract."  Connecticut  Mut.  L.  In8.  Go.  v. 
Cuafman,  108  U.  S.  65,  27  L.  ed.  653. 

Having  thus  satisfied  ourselves  that  the  ques- 
tion before  us  is  practically  settled  against  the 
relator  by  the  decisions  of  the  United  States 
Supreme  Court,  and  that  Branson  v.  KiniU 
has  by  later  decisions  lost  all  of  its  authority 
upon  the  question  at  bar,  we  shall  aflBrro  the 
judgment  or  the  district  court  in  dismissing  tbe 
petition  for  a  writ  of  mandamus,  and  shall 
bold  directly,  upon  the  merits,  that  the  sheriff's 
deed  in  this  case  can  be  demanded  only  at  tbe 
expiration  of  one  year  after  the  sale.  Code 
Civ.  Proc.  1895,  ^  1235. 

We  have  not  omitted  to  examine  tbe  case  of 
Wilder  v.  CaniDbell,  in  the  supreme  court  of 
Idaho,  January  31,  1896  (43  Pac.  677).  That 
case  took  a  view  the  opposite  to  that  which  we 
here  hold.  There  is  nothing  in  the  Idaho  case 
to  cause  us  to  change  our  views.  In  fact,  we 
are  of  opinion  that  this  important  question  whs 
not  fully  or  fairly  presented  to  the  Idaho  court. 
The  opinion  seems  to  approve  Branson  v.  Kin- 
zie,  but  does  not  mention  Connecticut  Mut.  L. 
Ins.  Go.  V.  G ashman  or  Morley  v.  Lake  Short  & 
M.  8.  E.  Go.  146  U.  S.  162,  36  L.  ed.  9i5  It 
also  cites  with  approval  Watkinsv.  Glenn,  55 
Ean.  417,  ante,  82,  but  does  not  mention  the 
overruling  of  that  case  in  Beverly  v.  Bamitz, 
55  Kan.  466,  ante,  74. 

The  judgment  is  affirmed. 

Hunt,  J.,  concurs. 


INDIANA  SUPREME  COURT. 


William  L.  DENNY  6"^  a^.,  AppU., 

V. 

STATE  of  Indiana,  ex  ret.  Ferd  E.  BASLER. 


(- 


.Ind.. 


.) 


1.  An  unconatitutional  apportionment 
\BiW  may  be  declared  void  by  the  courts  not- 
withstandlngr  the  fact  that  such  statute  is  an 
exercise  of  political  power. 


Note.— For  constitutionality  of  apportionment 
acts,  see  State,  Morris,  v.  Wrifirht.«on  (N.  J.)  22  L.  R. 
A.  MX,  and  cases  cited  in  footnote  thereto;  also 
Fletcher  v.Tuttle(Ill.)25  L.  R.  A.  143;  State,  Guer- 
Kuin,  V.  McAllister  (Tex.)  28  L.  R.  A.  523,  and 
People,  Henderson,  v.  Westchester  County  Supers. 
(N.  Y.>30L.  R.A.74. 
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8.  A  valid  apportionment  law  can  be 
passed  only  once  for  each  enumeration  periled 
under  Const,  art.  4,  (i  4,  providing  for  an  enumera- 
tion every  six  years,  and  6  5,  requirioflr  an  ap{M>r- 
tionment  at  the  session  next  foUowintr  the 
enumeration. 

8.  The  court  can  take  notice  of  its  own 
records  in  another  case  either  un  suggestion 
of  counsel  or  upon  its  own  motion. 

4.  An  unconstitutional  apportionment 
la^r,  even  if  it  has  been  declared  constttuttoniii 
by  one  of  the  lower  state  courts,  will  not  pre- 
clude tbe  enactment  by  the  legislature  of  a  valid 
apportionment  law. 

6.  The  approximation  to  the  dual  con- 
stitutional requirements  of  county  rep- 
resentation and  proportionate  popular  repre- 
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sentatlon  in  the  enactment  of  an  apportionment 
law  by  the  leffislature  is  not  reviewable  by  tbe 
courts  except  for  gross  abuse  of  discretion, 
provldlnjr  both  objects  contemplated  in  the  Con- 
stitution are  Iceptin  view. 

•6.  The  requirement  tluiA  legislative 
apportionment  shall  be  according  to 
the  number  of  inhabitants*  iQ  Const,  art. 
4.  fi  5.  is  no  less  binding  than  the  provision  that 
counties  united  in  a  district  must  be  contlRuous, 
or  that  no  county  forsenatoriai  apportionment 
shall  be  divided. 

17.  Judicial  noUee  wiU  be  taken  of  a 
census  or  other  eniameration  made  under  the 
authority  of  the  state  or  of  the  United  States,  and 
also  of  tbe  location,  Iwundaries,  and  juxtaposi- 
tion of  the  several  countjes  of  the  state. 

■8.  The  oblifl^ation  of  observing  a  con- 
stitutional requirement  as  nearly  as 
possible  m  an  apportionment  act  becomes  a 
binding  force  under  the  Constitution  when  the 
exact  requirement  cannot  be  observed. 

d.  The  ix^Justice  of  allowing  but  one 
representative  to  a  county  while  other  coun- 
ties ha  vini?  a  similar  population  areflrlven  a  voice 
in  the  election  of  more  than  one  representative 
must  be  avoided  wherever  possible. 

10.  A  Judgment  in  an  action  brought 
|>y  an  individual  is  not  conclusive  in  a  sub- 
sequent action  to  which  he  is  not  a  party  nor 
even  a  relator,  although  both  cases  turn  on  the 
constitutionality  of  a  statute. 

11.  The  people  of  the  state  cannot  be 
estopped  from  asking  for  a  determination  of 
the  validity  of  an  apportionment  law  by  failing 
to  bring  the  matter  to  a  decision  until  after  a 
legislature  has  been  chosen  In  pursuance  of  the 
act. 

12.  The  rule  of  stare  decisis  does  not 
bind  the  court  in  deciding  the  constitutionality 
of  a  statute  where  no  property  right  or  con- 
tract between  the  parties  is  Involved. 

13.  Double  districts  in  which  two  or 
more  counties  are  g^rouped  and  ^ven 
a  voice  in  the  election  of  more  than  one 
senator  or  representative,  when  neither  of  them 
has  a  voting  population  equal  to  the  ratio  for 
onesenator  or  representative  cannot  be  created 
under  Const,  art.  4,  $  5.  requiring  apportionment 
among  counties  according  to  the  male  inhab- 
itants above  twenty-one  years  of  age,  and  S  8, 
providiBg  that  where  more  than  one  county  shall 
constitute  a  district  they  must  be  contiguous. 

(January  30. 1896.) 

APPEAL  by  defendants  from  a  judgment 
of  tbe  Circuit  Court  for  Sullivan  county  in 
favor  of  relator  in  a  proceeding  brought  to  en- 
join defendants  from  proceeding  with  an  elec- 
tioD  under  the  law  of  1895,  and  to  compel 
them  to  do  so  under  tbe  law  of  1893.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

JIfssrs.  Harris  A  Douthitt,  W.  A. 
Ketcham,  Attorney  Creneral,  A.  W.  Wish- 
ardy  W.  D.  Bynum,  Miller,  Winter,  A 
£lani,  and  M.  £.  Forkner  for  appellants. 

Messrs.  David  Turpie,  Jason  B. 
Bro^rn,  Alonzo  6.  Smith,  Lamb  A 
Beasley,  Elliott  A  Elliott,  and  Charles 
A.  Korbly,  for  appellee: 

The  time  when,  or  within  which,  a  thing 
may  lawfully  be  done,  even  when  fixed  by  an 
ordinary  statute,  is  mandatory  and  of  binding 
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force  and  obligation  where  the  rights  and  in- 
terests of  the  public,  tbe  people  at  large,  are 
afifecied  or  concerned  therein. 

Potter's  Dwarr.  Stat.  p.  255. 

There  are  no  circumstances,  either  of  law  or 
fact,  which  could  warrant  an  act  of  apportion- 
ment by  the  legislature  of  1895. 

Every  general  assembly  from  1851  to  1891 
has  uniformly  acquiesced  in  tbe  limitation  of 
time  as  to  the  apportionment  act,  confining  it 
to  the  "session  next  following  each  period  of 
such  making  such  enumeration."  And  this 
construction  concerning  the  time  of  apportion- 
ment, so  long  approved  and  obeyed,  is  a  thing 
of  the  highest  moment  to  be  considered  in  this 
decision. 

Cooley,  Const.  Lim.  3d  ed.  p.  74,  §  67. 

Constitutional  provisions  are  always  pre- 
sumed to  be  mandatory— not  directory,  unless 
expressly  made  so  by  their  terms. 

Cooley,  Const.  Lim.  8d  ed.  p.  86,  S  79. 

The  enumeration  at  the  short  period  of  six 
years  was  intended  to  secure  a  readjustment 
and  correction  of  the  inequalities  which  might 
arise  from  the  growth  or  shifting  of*  the  pop- 
ulation within  tnat  period. 

Parker  v.  State,  Powell,  138  Ind.  189,  18  L. 
R.  A.  567,  579. 

It  cannot  be  tolerated  that  a  legislature,  by 
a  mere  omission  to  perform  its  constitutional 
duty  at  a  particular  session,  could  thereby  pre- 
vent for  another  period  the  apportionment  pro- 
vided for  by  the  Constitution. 

Peaple,  Carter,  v.  Rice,  185  N.  Y.  491,  16  L. 
R.  A.  836. 

The  legislature  of  1898  in  enacting  an  ap- 
portionment law,  did  not  do  so  upon  mere  pre- 
sumption, inference,  or  conjecture,  or  upon 
their  own  opinion  or  judgment.  Their  action 
was  based  upon  a  decision  of  the  highest  court 
of  judicature  in  this  state,— that  the  last  act  of 
apportionment,  that  of  1891,  was  unconstitu- 
tional and  void,  and  that  the  duty  of  passing 
another  such  act  devolved  upon  the  next  suc- 
ceeding legislature,  which  was  that  of  1893. 

The  legislature  of  1895  could  not  lawfully 
repeal  an  existing  apportionment  law  for  the 
purpose  of  enacting  another  at  a  time  not  au- 
thorized by  the  Constitution. 

Where  parties  sought  to  be  enjoined  are 
public  officers,  acting  under  the  color  of  lawful 
authority,  their  declarations  as  to  their  purpose 
are  sufficient  to  warrant  the  writ  of  injunction. 
The  complainant  need  not  wait  until  steps  are 
taken  or  any  acts  are  done  in  the  premises. 

Mc Arthur  v.  Kelly,  5  Ohio,  154;  Erwin  v. 
Fulk,  94  Ind.  237:  Canblev.  Hultz.  118  Ind.  16. 

The  court  had  jurisdiction  of  the  subject- 
matter  of  the  suit  or  controversy. 

i>tate,  iMmh,  v.  Cunningham,  83  Wis.  90, 17 
L,  R.  A.  145;  People,  Carter,  v.  Rice,  and 
Parker  v.  State,  Powell,  supra. 

The  express  mention  of  the  time  is  a  consti- 
tutional command  excluding  the  performance 
of  the  act  at  any  other  time  or  in  any  other 
mode  than  that  prescribed,  for  the  reason  that 
the  express  mention  of  one  time  implies  the 
exclusion  of  all  others. 

Page  v.  Allen,  58  Pa.  328,  98  Am.  Dec.  272; 
EvanstiUe  v.  State,  Blend,  118  Ind.  426,  4  L. 
R.  A.  93;   Williamsport  v.  Kent,  14  Ind.  806. 

If  the  action  of  the  various  departments  of 
government,  acquiesced  in  by  the  people,  with 
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reference  to  the  passage  and  enforcemeDt  of 
such  laws,  bas  been  uniform,  unbroken,  and 
long  continued,  it  will  form  a  contemporaneous 
construction  of  the  Constitution,  which  the 
courts  are  bound  to  respect. 

LafayeUe,  M.  <fe  B.  R.  Co,  v.  Oeiger,  34  Ind. 
203;  Slamon  v.  Racine,  13  Wis.  898. 

There  is  no  room  for  an  argument  that  the 
provisions  of  our  Constitution  are  anything 
less  than  limitations  upon  the  legislative  au- 
thority of  the  state. 

Cooley,  Const.  Lim.  78. 

A  provision  of  the  Constitution  will  be  held 
mandatory  and  binding  upon  the  legislature 
when  its  terms  leave  no  room  for  the  exercise 
of  discretion. 

Greencastle  Titp.  v.  Black,  5  Ind.  5C6;  Potter's 
Dwarr.  Stat  220-230;  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198. 

Howard,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  brought  by  the  appellee 
to  enjoin  the  appellants,  as  clerk  of  the  cir- 
cuit couft,  sheriff,  and  auditor  of  Sullivan 
county,  from  proceeding  in  their  several  offi- 
cial capacities  to  hold  the  election  for  1896, 
for  the  senators  and  representatives  in  the  gen- 
eral assembly,  under  or  pursuant  to  the  pro- 
visions of  the  apportionment  act  of  1895,  and 
for  a  writ  of  mandate  to  compel  said  officers 
to  proceed  to  hold  said  election  for  senators 
and  representatives  under  the  apportionment 
act  of  1898.  The  material  allegations  of  the 
complaint  are:  That  the  appellee's  relator 
is  a  citizen,  taxpayer,  and  voter  of  said 
county,  and  appellants  are  the  proper  officers 
to  give  notices,  and  furnish  forms  and  bal- 
lots, and  take  other  steps  for  the  holding  of 
general  elections  in  said  county ;  that  the 
general  assembly  of  1891,  that  being  the  prop- 
er time  therefor,  passed  an  apportionment 
act  for  the  election  of  members  of  the  general 
assembly,  which  act  was  afterwards  declared 
unconstitutional  by  the  supreme  court ;  that 
afterwards  the  general  assembly  of  1893 
passed  an  apportionment  act,  which  is  still 
in  force,  and  is  the  only  valid  law  on  the 
subject;  that  in  1895  the  general  assembly 
passed  another  apportionment  act,  which  is 
unconstitutional,  and  at  the  same  time,  by  a 
second  act,  repealed  the  apportionment  act  of 
1893,  which  repealing  act  is  also  unconstitu- 
tional and  void ;  that  by  the  act  of  1893  said 
Sullivan  county  was  entitled  to  one  repre- 
sentative in  the  general  assembly,  and,  con- 
jointly with  Vigo  and  Vermilion  counties, 
was  entitled  to  one  additional  representative, 
which  said  provision  was  useful  and  benefi- 
cial to  said  relator ;  that  by  the  pretended  act 
of  1895  Sullivan  county  is  entitled  to  but  one 
representative  in  the  general  assembly,  and 
the  relator  is  thereby  deprived  of  the  rights, 
privileges,  and  benefits  of  said  act  of  1893; 
that,  before  bringinn;  this  action,  said  relator 
made  demand  of  appellants  that  they  proceed 
under  and  in  accordance  with  the  apportion- 
ment act  of  1893  in  performance  of  their 
duties  in  regard  to  the  election  of  senators 
and  representatives  at  the  general  election  in 
November,  1896,  but  that  appellants  refused 
so  to  act.  and  asserted  that  they  would  pro- 
'»eed  under  said  apportionment  act  of  1895 ; 
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and  that  the  appellants  will  so  proceed  un- 
less enjoined  therefrom,  and  will,  unless 
commanded  so  to  do  by  the  court,  fail, 
neglect,  and  refuse  to  proceed  under  and  in 
accordance  with  that  act  of  1898,  to  the  great 
and  irreparable  damage  of  appellee's  relator. 
It  is  further  expressly  alleged  that  the  pro- 
visions of  the  act  of  1893  "are  constitutional 
and  valid  enactments,"  and  that  the  act  of 
1895  "is  unconstitutional,  fraudulent,  alx)r- 
tive,  void,  and  of  no  validity  or  effect  for 
any  purpose  whatever. "  The  prayer  was  that 
injunction  and  mandate  might  issue.  There 
was  a  waiver  by  appellants  of  service  of  proc- 
ess, and  of  the  issuing  of  an  alternative  writ 
of  mandate,  and  thereupon  they  tendered 
their  demurrer  to  the  complaint,  which  was 
overruled.  Appellants  refusing  to  plead  fur- 
ther, the  court  entered  judcrment  against  them 
upon  the  demurrer.  By  tlie  terms  of  the  de- 
cree the  appellants  were  enjoined  from  pro- 
ceeding for  the  election  of  senators  and  rep- 
resentatives under  the  apportionment  act  of 
1895,  and  were  commanded  to  exercise  their 
official  duties  in  relation  to  said  election 
under  the  provisions  of  the  act  of  1893.  The 
overruling  of  the  demurrer  to  the  complaint 
is  the  only  error  assigned  on  the  apnea  1. 

Appellee  asserting  the  invalidity  of  the 
apportionment  act  of  1895,  and  asserting  the 
validity  uf  the  act  of  1893,  and  asking  for  an 
injunction  aeainst  the  enforcement  of  the 
former,  with  a  mandate  compelling  an  en- 
forcement of  the  latter,  it  becomes  necessary', 
in  order  to  decide  what,  if  any,  relief  ap- 
pellee is  entitled  to,  first  to  determine  the 
constitutionality  of  the  act  of  1895.  If  that 
is  found  to  be  a  valid  law,  the  case  is  at  an 
end,  for  the  appellee  is  not  entitled  to  any 
relief.  If,  however,  the  act  of  1895  should  be 
found  invalid,  then  it  would  become  neces- 
sary to  determine  the  constitutionality  of 
the  act  of  1893;  for,  unless  the  act  of  1S93 
should  be  found  constitutional,  the  appellee 
would  not  be  entitled  to  the  writ  of  mandate 
in  favor  of  its  enforcement,  even  though  he 
might  be  entitled  to  have  an  injunction 
against  the  enforcement  of  the  act  of  1895. 
The  first  reason  given  for  the  demurrer  is  thai 
the  court  hiis  no  jurisdiction  over  or  of  the 
subject-matter  of  the  action.  The  basis  for 
this  contention  is  that  the  making  of  an  ap- 
portionment for  membership  in  the  general 
assembly  is  an  exercise  of  political  power, 
which  has  been  committed  by  the  people  to 
the  wisdom  of  the  legislative  branch  of  the 
state  government;  that  the  courts  may  not. 
therefore,  interfere  with  the  exercise  of  this 
power  by  the  general  assembly.  This,  no 
doubt,  speaking  in  broad  terms,  is  true,  but 
only  to  the  extent  provided  by  the  people  in 
framing  the  Constitution.  The  courts  cannot 
say  how  an  apportionment  shall  be  made,  nor 
even  whether  any  apportionment  shall  be 
I  made.  The  province  of  a  court,  however,  is 
to  say  what  the  law  is.  If,  then,  a  law  is 
enacted,  and  its  validity  is  brought  in  ques- 
tion In  a  proper  proceeding,  and  before  a 
court  of  competent  jurisdiction,  the  court 
must  render  judgment.  That  is  the  proper 
and  necessary  function  of  a  court  The  sole 
I  standard  by  which  the  validity  of  a  law  is 
I  to  be  tested  is  the  fundamental   law  of  the 
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land.  The  Constitution  is  the  supreme  law, 
to  be  respected  alike  by  legislators  and  by 
courts.  The  people,  through  their  Constitu- 
tioD,  having  thus  set  up  the  courts  as  the 
tribunals  to  pronounce  upon  the  validity  of 
all  laws,  and  having  made  the  Constitution 
itself  the  standard  by  which  such  laws  shall 
be  tested,  the  courts  must  determine  whether 
any  given  law  is  in  conflict  with  the  Consti- 
tution or  not.  They  have  no  choice  in  the 
matter,  but  must  pronounce  judgment;  and 
it  can  make  no  difference  what  the  law  may 
be.  An  apportionment  law  that  violates  the 
Constitution  must  be  held  invalid,  quite  the 
same  as  any  other.  The  question  is,  not  what 
is  the  character  or  subject  of  the  law,  but 
whether  it  is  in  conflict  with  the  Constitu- 
tion. In  recent  years,  the  validity  of  appor- 
tionment acts  has  been  before  the  courts  of 
last  resort  in  at  least  four  states,  besides  our 
own.  In  two  of  these  cases,  in  Wisconsin 
and  Michigan,  the  courts  held  the  acts  un- 
constitutional. In  the  other  two  cases  in 
New  York  and  Illinois,  the  acts  were  held 
constitutional.  But  in  all  four  cases,  as  well 
as  in  this  state,  the  courts,  without  hesita- 
tion, assumed  jurisdiction  of  the  subject- 
matter  of  the  controversy.  State,  Atty.  Gen. , 
V.  Cunningham,  81  Wis.  440,  15  L.  R.  A. 
561;  Id.,  83  Wis.  90,  17  L.  K.  A.  145; 
Ilonghton  Coitnty  ^Supers,  v.  Blacker,  92  Mich. 
6:^8,' 16  L.  R.  A.  482;  Oiddings  v.  Blacker, 
93  Mich.  1,  16  L.  R.  A.  402 ;  Pei^ple,  Carter, 
V.  Rice,  135  N.  Y.  473,  16  L.  R.  A.  836; 
Parker  v.  State,  Pmcell,  133  Ind.  178.  212, 
18  L.  R.  x\.  567,  579 ;  People,  Woodyatt,  v. 
Thovipsoji,  155  111.  451.  See,  in  particular, 
the  forcible  argument  of  Elliott,  J.,  in  his 
concurring  opinion  in  Parker  v.  State,  Pmcell, 
here  cited.  In  State,  Atty.  Gen,,y.  Cunning- 
7iam,  svpra,  citing  Houston  v.  Mooi'e,  18  U. 
S.  5  Wheat.  1,  5  L.  ed.  19,  the  power  and 
duty  of  American  courts  to  determine  the 
constitutionality  of  all  laws  is  asserted  in 
this  clear  and  vigorous  language :  "  By  a 
course  of  judicial  decisions,  reaching  from 
the  earliest  history  of  American  government 
to  the  present  day,  without  a  dissenting 
voice,  it  has  been  adjudged  that  courts  of 
justice  have  the  right,  and  are  in  duty  bound, 
to  test  every  law  by  the  Constitution,  as  the 
fundamental  and  paramount  law  of  the  land, 
governing  all  derivative  power  and  the  exer- 
cise thereof.  The  judicial  department,  with 
us.  is  the  proper  power  under  the  Constitu- 
tion to  declare  the  constitutionality  of  a  law ; 
and  every  act  of  the  legislature  contrary  to 
the  true  intent  and  meaning  of  the  Constitu- 
tion will  be  declared  by  the  courts  null  and 
void,  and  of  no  effect  whatever."  In  so  far, 
then,  as  an  apportionment  law  violates  the 
provisions  of  the  Constitution,  it  will,  as  in 
the  case  of  any  other  act  of  the  legislature, 
be  declared  void.  It  need  hardly  be  said, 
however,  that,  in  so  far  as  the  Constitution 
itself  has  m  ide  the  apportionment  of  the  state 
discretionary  with  the  leerislature,  that  dis- 
cretion, as  in  anv  other  case,  will  be  scrupu- 
lously respected  by  the  courts.  Yet  more, 
since  the  subject  of  apportionment  is,  in  gen- 
eral, in  charge  of  the  legislative  department 
of  the  government,  wherever  there  is  no  posi- 
tive injunction  in  relation  to  this  matter  laid 
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upon  the  general  assembly  by  the  Constitu- 
tion, there,  also,  the  courts  will  refrain  from 
substituting  their  discretion  in  place  of  the 
discretion  of  the  legislature.  Where,  how- 
ever, the  Constitution  has  spoken,  and  the 
voice  of  the  legislature  is  heard  in  conflict 
with  the  voice  of  the  Constitution,  there  the 
courts  will  interfere,  and  will  sustain  the 
paramount  law  of  the  land  as  against  its  vio- 
lation by  the  legislature ;  and  to  determine 
whether,  in  any  given  case,  the  Constitution 
has  been  violated  by  an  act  of  the  general 
assembly,  the  courts  will  alwavs  take  luris- 
diction,  whether  the  act  be  one  for  legislative 
apportionment,  or  for  any  other  purpose. 

The  remaining  reason  given  for  the  de- 
murrer is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  appellants.  The  main  question  in 
the  case  as  made  by  the  pleadings,  and  as 
disussed  by  counsel  in  their  briefs  and  in  the 
oral  argument,  arises  under  this  head,  name- 
ly, whether,  under  the  Constitution,  any  ap- 
portionment act  could  be  passed  at  the  time 
when  the  alleged  apportionment  law  of  189<> 
was  enacted.  The  appellee  contends  that, 
since  the  Constitution  has  fixed  a  time,  once 
in  six  years,  when  an  enumeration  of  the 
voters  of  the  state  shall  be  taken,  and  an  ap- 
portionment of  senators  and  representatives 
made  by  law,  there  is  thereby  created  a  lim- 
itation upon  tfie  power  of  the  legislature  to 
make  such  apportionment  at  any  other  time. 
The  appellants  argue,  on  the  contrary,  that, 
since  the  making  of  an  apportionment  is  an 
exercise  of  political  power,  and  hence  com- 
mitted to  the  legislative  department  in  the 
general  grant  of  power  to  that  department, 
tiierefore  the  legislature  may  exercise  this 
function  at  any  time,  and  that  the  provisions 
of  the  Constitution  requiring  the  enactment 
of  an  apportionment  law  at  the  beginning  of 
each  period  of  six  years  were  inserted  in  the 
fundamental  law  so  that  such  apportionment 
should  be  made  at  least  once  in  six  years, 
but  were  not  intended  as  a  prohibition  upon 
the  general  assembly  from  making  other  ap- 
portionments as  often  as  that  body  might 
deem  best.  This  question,  we  think,  not- 
withstanding the  elaborate  and  able  argu- 
ments of  counsel  for  appellants,  must  be  de- 
cided in  favor  of  the  contention  of  appellee. 
It  is  provided,  in  section  1  of  article  4  of  the 
Constitution,  that  "the  legislative  authority 
of  the  state  shall  be  vested  in  the  general 
assembly,  which  shall  consist  of  a  Senate  and 
a  House  of  Representatives."  If  there  were 
no  particular  provisions  in  the  Constitution 
in  regard  to  the  subject  of  legislative  appor- 
tionment, there  is  little  doubt  that,  under 
the  foregoing  full  and  unrestricted  vesting 
of  legislative  power  in  the  general  assembly, 
that  body  might  in  its  discretion,  and  at  any 
time,  enact  taws  for  the  apportionment  of 
its  members  among  the  several  counties  or 
other  districts  of  the  state,  or  might,  perhaps, 
provide  that  all  the  merol)ers  of  the  legisla- 
ture sliould  be  chosen  by  the  people  at  large. 
But  ^  4  of  the  same  article  provides  that "  the 
general  assembly  shall,  at  its  second  session 
after  the  adoption  of  this  Constitution,  and 
ever}-  six  years  thereafter,  cause  an  enumera- 
tion to  be  made  of  all  the  male  inhabitants 
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over  the  age  of  twenty-one  years."  And  §  5 
of  said  article  contains  the  following  pro- 
vision :  "  The  number  of  Senators  and  repre- 
sentatives shall,  at  the  session  next  follow- 
ing each  period  of  making  such  enumeration, 
be  fixed  by  law,  and  apportioned  among  the 
several  counties,  according  to  the  number  of 
male  inhabitants  above  twentv-one  years  of 
age  in  each."  We  think  the  legitimate  and 
necessary  conclusion  to  be  drawn  from  these 
two  sections  is  that  an  enumeration  of  the 
voters  shall  be  taken  once  every  six  years, 
and  that,  upon  such  enumeration  as  a  basis, 
the  apportionment  of  members  of  the  legis- 
lature shall  be  made  at  the  next  ensuing  ses- 
sion of  the  general  assembly,  and  only  then. 
Otherwise,  and  (as  said  by  this  court  in 
Park&i'  V.  State,  Powell,  supra)  "unless  the 
general  assembly  is  to  be  governed  by  the 
enumeration,  when  made,  in  the  matter  of 
districting  the  state  for  legislative  purposes, 
the  enumeration  is  a  useless  ceremony,  and 
an  unnecessary  expense.  The  purpose  in  re- 
quiring the  enumeration  is  to  fix  the  number 
of  voters  in  each  county,  at  the  time  the  ap- 
portionment is  made,  in  order  that  the  legis- 
lature may  form  districts  so  as  to  secure  to 
.each  voter,  as  nearly  as  may  be,  an  equal 
voice  with  every  other  voter  in  the  state,  in 
the  selection  of  senators  and  representatives. 
.  .  .  The  enumeration  at  the  short  periods 
of  six  years  was  intended  to  secure  a  read 
justmeut  and  correction  of  the  inequalities 
that  might  arise  from  the  growth  or  shifting 
of  the  population  within  that  period."  In 
case,  then,  there  is  in  existence  a  valid  ap- 
portionment law,  and  one  passed  within  the 
proper  enumeration  period,  it  naay  be  con- 
fidently affirmed  that  an  attempt  to  make  an- 
other apportionment,  and  at  a  time  further 
removed  from  the  time  of  taking  the  enum- 
eration, is  a  violation,  not  only  of  the  spirit, 
but  of  the  letter,  of  the  Constitution,  all  of 
whose  provisions  are  mandatory,  unless  by 
their  own  terms  made  directory  or  simply 
permissive.  The  fixing,  too,  by  the  Consti- 
tution, of  a  time  or  a  mode  for  the  doing  of 
an  act,  is,  by  necessary  implication,  a  for- 
bidding of  any  other  time  or  mode  for  the 
-doing  of  such  act.  So  it  was  said,  in  Morris 
V.  Poicell,  125  Ind.  281.  9  L.  R.  A.  826: 
"  Where  the  Constitution  commands  how  a 
right  may  be  exercised,  it  prohibits  the  exer- 
cise of  that  right  in  some  other  way,"— cit- 
ing Cooley,  Const,  Lira.  64.  See  also  Will- 
iamspoi't  v.  Kent,  14  Ind.  306;  Evansville  v. 
State,  Blend,  118  Ind.  426.  4  L.  R.  A.  93; 
Par/e  v.  Allen,  58  Pa.  338,  98  Am.  Dec.  272. 
It  follows,  then,  that  counsel  are  in  error 
when  they  argue  that,  because  the  legislature 
is  not  expressly  forbidden  to  pass  an  act  of 
apportionment  at  a  time  different  from  the 
time  fixed  for  that  purpose,  therefore  it  may, 
by  virtue  of  its  general  power  to  legislate,  en- 
act apportionment  laws  whenever  it  pleases. 
The  Constitution  of  the  state  of  Wisconsin, 
in  its  provisions  for  enumeration  and  appor- 
tionment, directs  that,  '*at  their  first  session 
after  such  enumeration,  and  also  after  each 
enumeration  made  by  the  authority  of  the 
United  States,  the  legislature  shall  apportion 
and  district  anew  the  members  of  the  Senate 
and  assembly,  according  to  the  number  of 
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inhabitants.  **  It  was  said  by  the  supreme 
court  of  that  state,  in  Slauson  v.  Rtieine,  18 
Wis.  398:  "In  our  Constitution  there  is  no 
express  prohibition  against  an  alteration  of 
assembly  districts.  And  whatever  limitatioo 
exists  upon  the  power  of  the  legislature  in 
that  respect  is  to  be  derived  from  the  gen- 
eral scope  and  objects  of  the  provisions  of 
the  Constitution  concerning  the  apportion- 
ment of  senators  and  representatives.  But 
it  may  well  be  said  that  these  furnish  such 
a  limitation,  and  that,  when  the  instrument 
provides  for  an  apportionment  and  organiza- 
tion of  districts  once  in  five  years,  this  im- 
plies that  it  shall  not  be  done  at  any  other 
time.  This  would  seem  clear  with  respect 
to  a  general  apportionment,  and  perhaps  the 
same  implication  would  extend  to  any  par- 
ticular reorganization  of  assembly  or  Senate 
districts,  by  any  law  passed  directly  for  that 
purpose. "  Under  our  Constitution,  an  enum- 
eration is  provided  for  every  six.  instead  of 
every  five,  years;  and  the  implication  that 
an  apportionment  law  can  be  passed  only 
once  for  each  enumeration  period,  thus  found 
by  the  supreme  court  of  Wisconsin  to  be. 
necessarily  drawn  from  the  words  of  the  Con- 
stitution of  that  state,  must  also  be  drawn 
from  the  like  words  of  our  own  Constitution. 
Since  the  Constitution  thus  provided  that 
an  enumeration  of  the  voters  of  the  state 
shall  always  be  made  as  preliminary  to  the 
enactment  of  an  apportionment,  it  is  evident 
that  the  theory  of  the  framers  of  the  Consti- 
tution was  that  the  valid  apportionment  cao 
be  made  only  after  the  taking  of  such  enum- 
eration, and  that,  when  such  valid  apportion- 
ment is  once  made,  it  should  stand  until  after 
the  making  of  the  next  enumeration.  They 
do  not,  of  course,  contemplate  the  enactment 
of  an  invalid  apportionment,  or  one  made  in 
violation  of  the  letter  and  spirit  of  the  Con- 
stitution. If,  however,  a  valid  apportion- 
ment were  once  made,  it  could  not  be  made 
over  again.  Being  a  valid  apportionment, 
to  change  it  before  another  enumeration  of 
the  voters  could  but  result  in  an  invalid  ap- 
portionment. Hence,  it  was  provided  that 
enumeration  and  apportionment  should  go 
together, — the  one  to  bo  the  complement  of 
the  other.  When  the  enumeration  should  be 
taken,  and  the  consequent  apportionment 
made,  the  work  would  be  complete,  and 
would  not,  therefore,  be  repeated,  in  whole 
or  in  part,  until  the  succeeding  siz-year 
period  should  come,  when  the  dual  work 
would  again  be  done. 

But  counsel  for  appellants  say  that,  even 
if  it  be  true  that  an  apportionment  law  can 
be  passed  but  once  for  each  enumeration 
period,  yet,  if  no  valid  law  has  in  fact  been 
enacted,  the  continuing  duty  to  pass  such  a 
law  at  the  earliest  time  practicable  always 
rests  upon  the  lawmaking  power  until  such 
valid  apportionment  is  finally  made.  People, 
Carter,  v.  Rice,  sypra.  Counsel  says,  fur- 
ther, that  the  last  enumeration  was  taken 
in  1889 ;  that  at  the  next  session  of  the  gen- 
eral assembly  thereafter,  in  1891,  an  appor- 
tionment law  was  passed ;  that  this  law  was 
adjudged  unconstitutional  by  thiscourt  {Pmr- 
ker  V.  Siate^  Powell,  supra)  ;  that  thereafter, 
in  1898 ;  the  legislature  passed  another  ap- 
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portionmeDt  law ;  that  this  apportionment 
law  of  1893  was  invalid  for  the  same  reasons 
for  which  the  act  of  1891  was  held  invalid ; 
that  the  legislature  of  1895  found  this  invalid 
act  of  1898  upon  the  statute  book,  declared  it 
unconstitutional,  and  repealed  it,  and  then 
passed  the  act  of  1895,  now  under  considera- 
tion ;  that,  the  act  of  1893  being  unconstitu- 
tional, it  was  as  if  no  apportionment  law  was 
in  existence.  Tiierefore,  the  continuing  duty 
of  enacting  a  valid  apportionment  law  rested 
upon  the  legislature  of  1895.  and  hence  the 
act  of  1895  was  passed  at  a  proper  time,  and 
is  valid  and  constitutional.  Whether  the 
legislature  of  1895  had  authority  to  enact  an 
apportionment  law  must  depend,  as  we  have 
already  seen,  upon  the  fact  as  to  whether 
there  was  then  in  existence  a  valid  apportion- 
ment law,  passed  within  the  current  enum- 
-eration  period.  That  legislature  could  not, 
by  any  act  of  its  own.  create  the  necessity  for 
the  enactment  of  another  law  on  the  subject, 
as  by  repealing  the  law  already  in  existence. 
If  the  apportionment  act  of  1893  were,  indeed, 
a  valid  law,  it  could  not  be  repealed  by  the 
legislature  of  1895 ;  for,  in  case  of  the  valid- 
ity of  the  act  of  1893,  it  would  most  certainly 
have  been  unlawful  to  enact  any  other  ap- 
portionment law  until  the  next  enumeration 
period,  and  the  legislature  could  not  change 
this  condition  by  an  attempt  to  repeal  such 
valid  apportionment  to  make  room  for  an- 
other law  on  the  subject.  Such  further  law 
on  the  subject  would  have  been  premature, 
and  out  of  due  time,  as  fixed  by  the  con- 
stitutional mandate.  The  repealing  act, 
therefore,  which  was  passed  in  1895,  as 
preliminary  to  the  enactment  of  the  appor- 
tionment act  of  that  year,  was  itself  either 
a  violation  of  the  Constitution  or  else  a  vain 
and  useless  act,  being  the  repeal  of  an  invalid 
law.  But,  if  the  legislature  of  1895  could 
not  repeal  a  valid  apportionment  act'passed 
in  1893,  the  question  arises  whether  the  legis 
lature  of  1895  could  in  any  case  pass  an  ap- 
portionment law.  It  certainly  had  the  power 
to  do  so  if  there  were,  at  that  time,  no  valid 
apportionment, — if  the  act  of  1893  were,  in 
fact,  an  unconstitutional  law.  The  ordinary 
and  proper  course  to  be  taken  to  determine 
whether  the  act  of  1893  was  unconstitutional, 
or  not,  was.  as  in  other  cases,  to  apply  to  the 
courts.  These  tribunals  were  open  for  the 
consideration  of  the  validity  of  this,  as  of 
any  other,  act  of  the  legislature.  As  it  is 
the  province  of  the  legislature  to  enact  laws, 
and  of  the  executive  to  enforce  them,  so  it 
is  of  the  courts  to  determine  their  validity. 
This  would  have  been  the  fitting  course, 
rather  than  to  have  the  legislature  itself  cry 
out  against  the  good  faith  of  its  predecessor, 
and  to  declare  against  the  constitutionality 
of  the  very  law  under  which  it  was  itself 
elected.  In  this  case  the  indelicacy  of  the 
legislative  criticism  of  a  preceding  legis- 
lature is  the  more  marked  when  we  reflect 
that,  as  shown  by  the  files  of  this  court  in 
the  case  of  Wishard  v.  Lenhart  (No.  17,385) 
42  N.  E.  — ,  appealed  from  the  Marion  cir- 
cuit court,  that  court  had  already  found  the 
act  of  1893  to  be  a  valid  and  constitutional 
law.  It  would  have  been  more  seemly,  as 
well  as  more  effective,  to  have  passed  that 
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case  to  a  final  hearing,  rather  than  to  have 
acted  in  defiance  of  the  decision  already 
rendered  by  the  circuit  court. 

Some  question  having  been  made  as  to 
whether  we  can  thus  take  notice  of  other 
records  in  this  court  in  considering  a  case 
at  bar,  we  may  here  remark  that  we  have  no 
doubt  that  this  may  be  done,  whether  the 
court  make  such  inspection  of  its  own  mo- 
tion, or  on  the  suggestion  of  counsel.  See 
Washington  d  I.  H.  Co.  v.  Ccsur  d'Alene  R. 
d  JS^av.  Co.  (No.  1)  (decided  by  the  Supreme 
Court  of  the  United  States,  December  2.  1895) 
160  U.  8.  77,  40  L.  ed.  346.  But.  apart  from 
any  consideration  of  propriety,  the  question 
recurs,  Could  the  legislature  of  1895  assume 
to  determine  for  itself  the  constitutionality 
of  the  act  of  1898,  and,  on  such  assumption  of 
responsibility,  proceed  to  pass  another  act  of 
apportionment,  leaving  the  courts  to  pro- 
nounce finally  upon  the  question  as  to  which 
of  the  two  acts  was  constitutional  ?  We  have 
no  doubt  that  the  legislature  of  1895  had  this 
power.  The  members  of  that  body  took  the 
oath  taken  by  all  those  who  perform  official 
duties,  namely,  that  thev  would  support  the 
Constitution.  If  those  legislators  believed, 
undet  their  oaths,  that  there  was  no  valid 
apportionment  law  in  existence,  based  upon 
the  last  enumeration,  it  was  their  solemn 
duty  to  pass  such  a  law.  Their  enactment 
of  such  a  law  was  in  itself,  in  effect,  an  ap- 
peal to  the  courts  to  decide  whether  they 
were  mistaken  or  not,  and  to  say  which  of 
the  acts,  if  either,  was  the  valid  and  consti- 
tutional law  of  the  state.  "Every  depart- 
ment of  the  government, "  says  Judge  Cooley, 
in  his  Constitutional  Limitations  (chap.  4), 
**  and  every  official  of  every  department,  may 
at  any  time,  when  a  duty  is  to  be  performed, 
be  required  to  pass  upon  a  question  of  con- 
stitutional construction."  And  again,  in  the 
same  connection,  he  says:  "We  shall  find 
the  general  rule  to  be.  that  whenever  action 
is  taken  which  may  become  the  subject  of  a 
suit  or  proceeding  in  court,  any  question  of 
constitutional  power  that  was  involved  in 
such  action  will  be  open  for  consideration  in 
such  suit  or  proceeding,  and  that  as  the  courts 
must  finally  settle  the  particular  controversy, 
so  also  will  they  finally  determine  the  ques- 
tion of  constitutional  law."  It  may  be  ad- 
mitted, then.  that,  as  both  the  acts  of  1895 
and  that  of  1893  are  before  the  court  as  acts 
of  the  legislature,  in  due  form  and  duly  au- 
thenticated, and  the  constitutionality  or  right 
of  both  is  questioned,  we  must  determine  the 
validity  of  each.  If,  on  such  examination, 
one  act  is  found  valid,  and  the  other  invalid, 
the  case  is  ended ;  so,  also,  if  both  are  found 
invalid.  If,  however,  both  acts  should,  in 
all  respects,  except  as  to  the  date  of  enact- 
ment, be  found  to  comply  with  the  constitu- 
tional requirements,  then  it  would  follow, 
from  what  we  have  heretofore  said,  that,  the 
act  of  1893  being  in  itself  a  valid  apportion- 
ment law.  the  legislature,  in  1895,  or  at  any 
other  time  orior  to  the  next  enumeration, 
could  have  no  warrant,  under  the  Constitu- 
tion, to  enact  another  apportionment  law,  and 
the  act  of  1895  would,  for  that  reason  alone, 
be  void  ;  while  the  act  of  1893,  being  valid, 
would,  during  the  enumeration  period  when 
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it  was  passed,  and  until  the  passage  of  a 
valid  apportionment  act  after  the  ensuing 
enumeration,  be  the  sole  law  upon  the  sub- 
ject of  apportionment.  It  therefore  becomes 
necessary,  apart  from  any  question  as  to  the 
time  of  the  making  of  either  apportionment, 
to  determine  the  constitutionality  of  the  act 
of  1895  and  also  of  the  act  of  1898.  By  sec- 
tion 4  of  article  4  of  the  Constitution  as  we 
have  seen,  an  enumeration  of  the  voters  of 
the  state  is  to  be  taken  once  every  six  years. 
The  ensuing  sections  (5  and  6)  of  the  same 
article  provide  for  apportionment  as  fol- 
lows :  **  Sec.  5.  The  number  of  senators  and 
representatives  shall,  at  the  session  next  fol- 
lowing each  period  of  making  such  enumera- 
tion, 1^  fixed  by  law,  and  apportioned  among 
the  several  counties,  according  to  the  male 
inhabitants  above  twenty -one  years  of  age 
in  each  :  provided,  that  the  first  and  second 
elections  of  members  of  the  general  assembly, 
under  this  Constitution,  shall  be  according 
to  the  apportionment  last  made  by  the  gen- 
eral assembly  before  the  adoption  of  this  Con- 
stitution. 

"Sec.  6.  A  senatorial  or  representative  dis- 
trict, where  more  than  one  county  shall  con- 
stitute a  district,  shall  be  composed  of  contig- 
uous counties ;  and  no  county,  for  senatorial 
apportionment,  shall  ever  be  divided." 

"It  Is  clear,  from  these  sections,  that,  in 
providing  for  an  apportionment  of  members 
of  the  general  assembly,  two  main  objects 
were  kept  in  view  by  the  framers  of  the  Con- 
stitution,— one  being  local  county  represen- 
tation :  the  other,  proportionate  representa- 
tion of  all  the  people.  The  counties,  as 
governmental  subdivisions  of  the  state,  and 
the  inhabitants,  according  to  their  number 
in  each  county,  were  to  be  represented.  The 
striking  and  comprehensive  language  of  the 
Constitution  is:  "The  number  of  senators 
and  representatives  shall  ...  be  fixed 
by  law,  and  apportioned  among  the  several 
counties,  according  to  the  number  of  male 
inhabitants  above  twenty -one  years  of  age  in 
each."  Either  of  these  objects— county  rep- 
resentation, or  proportionate  popular  repre- 
sentation— might  be  attained  in  perfection, 
were  it  not  for  the  necessity  of  also  attend- 
ing to  the  other  object ;  but  the  design  was 
that  neither  be  neglected  or  sacrificed  for  the 
other.  The  most  exact  proportionate  repre- 
sentation would  be  secured  by  making  a  sin- 
gle district  of  the  state,  and  electing  all  the 
members  by  the  people  at  large.  Each  voter 
would  thus  have  his  absolute  and  e(iual 
weight  with  every  other  voter  in  selecting 
the  members  of  the  general  assembly.  But, 
besides  resulting  in  the  admitt^^d  evil  of 
making  the  general  assembly  solidly  of  one 
political  party,  at  least  so  far  as  elected  at 
the  same  time,  and  thus  wholly  stilling  the 
voice  of  the  minority,  this  exactness  of  pro- 
portionate representation  would  also  be  at- 
tained at  the  total  sacrifice  of  local  county 
representation.  On  the  other  hand,  if  county 
representation  only  should  be  considered, 
then  proportionate  representation  of  popula- 
tion in  large  and  in  small  counties  would 
be  wholly  lost  sight  of.  To  secure  the  fullest 
possible  local  county  representation  with  the 
nearest  proportionate  representation  of  the 
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voters  In  each  county  is  the  approximate  re- 
sult to  be  reached  from  these  two  require- 
ments of  the  Constitution.  The  working  out 
of  this  approximation  is  a  practical  problem, 
to  be  left  to  the  patriotism  and  good  judg- 
ment of  the  legislature,  and  hence  not  re- 
viewable by  the  courts,  except  for  gross  abu*e 
of  discretion,  and  provided,  only,  that  b<»tli 
objects  contemplated  in  the  Constitution  l>e 
kept  in  view  in  the  law  enacted  by  the  gen- 
eral assembly.  People,  Woodyatt,  v.  Thoiui^- 
son,  155  111.  451.  By  section  3  of  article  4  of 
the  Constitution  it  is  provided  that  senators 
shall  be  elected  for  a  term  of  four  years,  and 
representatives  for  a  term  of  two  years,  from 
the  day  next  aft^r  general  election.  And  in 
section  3  of  article  15  it  is  declared  that  when- 
ever, either  in  the  Constitution  or  in  any  law 
thereunder,  it  is  provided  "that  any  officer, 
other  than  a  member  of  the  general  assembly, 
shall  hold  his  oflSce  for  any  given  terra  th(' 
same  shall  be  construed  to  mean  that  such 
oflicer  shall  hold  his  office  for  such  term  and 
until  his  successor  shall  have  been  electe<i 
and  qualified."  Construing  these  two  pro- 
visions of  the  Constitution  together,  it  is  ap- 
parent that  the  members  of  the  general  as- 
sembly remain  in  office  only  during  the  term* 
for  which  they  were  elected.  Senators  can 
under  no  circumstances  hold  office  after  four 
years,  nor  representatives  after  two  years, 
from  the  day  next  after  general  election.  So 
jealous  were  the  people,  in  framing  the 
Constitution,  of  the  possible  usurpation  of 
power  on  the  part  of  the  legislature,  that 
they  thus  expressly  excepted  members  of  the 
general  assembly  from  that  provision  accor- 
ding to  which  all  other  officers  are  authorized 
to  hold  their  offices  until  their  successors  art- 
elected  and  qualified.  But,  while  the  gen- 
eral assembly  is  thus  prevented  from  any 
attempt  at  perpetuating  its  existence  by  ex- 
tending the  terms  of  office  of  its  menibers. 
yet  there  would  be  but  little  thus  gained  or 
saved  to  the  people  if  the  legislature  might, 
through  an  unequal  apportionment,  perpet- 
uate Its  power  by  insuring  the  re-election 
of  its  members,  or  the  election  of  nevv  mem 
bers  who  should  be  in  svmpathy  with  tho^e 
engaged  in  usurping  and  perpetuating  power 
against  the  will  of  the  majority  of  the  peo- 
ple. 

The  principle  of  proportionate  representa- 
tion has  always  obtained  in  Indiana,  even 
from  a  time  preceding  the  formation  of  the 
Constitution  of  the  United  States.  From  lup 
passage  of  the  ordinance  for  the  government 
of  the  Northwestern  Territory,  July  13.  17*<7. 
out  of  which  territory  our  commonwealth  was 
afterwards  formed,  this  principle  of  propor- 
tionate representation  has  been  of  the  very 
essence  of  our  local  self-government.  The 
ordinance  of  1787  names  proportionate  repre- 
sentation in  the  same  category  with  the  writ 
of  habeas  corpus,  trial  by  Jury,  and  due  proc- 
ess of  law,  as  fundamental  fights  to  which 
the  people  of  this  territory  shall  always  b*» 
entitled.  On  the  formation  of  our  'state 
government,  in  1816,  the  Constitution  then 
adopted  retained,  in  article  3,  the  same  prin- 
ciple of  proportionate  representation,  based 
upon  an  enumeration  of  the  Inhabitants  everv 
five  years.     Finally,  on  the  adoption  of  the 
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present  Constitution,  in  1851,  the  principle 
was  still  continued.  So  that  for  over  100 
years,  the  unvarying  law  of  this  territory 
and  state  has  been,  as  affirmed  by  the  Fathers 
of  1787  :  "The  inhabitants  of  said  territory 
43ha]l  always  be  entitled  to  the  benefit  of 
.  .  .  a  proportionate  representation  of  the 
people  in  the  legislature. "  It  is  true  that  the 
ordinance  of  1787,  and  the  Constitution  of 
1B16,  are  no  longer  in  force,  only  in  so  far 
as  provisions  of  those  instruments  have  been 
retained  in  our  present  Constitution.  The 
principle  of  proportionate  representation  in 
the  legislature  has,  however,  been  so  retained, 
and  consequently  has  been  the  law  here  dur- 
ing the  whole  period  covered  by  those  three 
charters  of  free  government  in  Indiana.  It 
is  provided  in  the  2d  section  of  article  1  of 
the  Constitution  of  the  United  States  that 
"the  number  of  representatives  shall  not  ex- 
■ceed  1  for  every  30,000,  but  each  state  shall 
have  at  least  one  representative.**  Under  the 
first  census,  Congress,  in  obedience  to  this 
provision  of  the  Constitution,  fixed  the  num- 
ber of  representatives  at  120.  By  this  appor- 
tionment, Massachusetts  was  entitled  to  15 
representatives,  with  an  excess  of  25,327,  for 
which  an  additional  representative  was  given. 
Other  states,  also,  having  large  fractions  of 
population  left  after  supplying  their  respec- 
tive quotas  of  representatives,  based  on  the 
given  ratio,  were  each  awarded  an  additional 
representative,  while  states  having  but  a 
small  excess  were  each  denied  an  additional 
representative.  President  Washington,  with 
the  advice  of  Jefferson,  Madison,  and  others, 
vetoed  the  bill,  as  in  violation  of  the  consti- 
tutional provision  above  set  out,  that  "the 
number  of  representatives  shall  not  exceed 
1  for  every  30, 000. "  The  exact  mathematical 
rule  of  apportionment,  thus  insisted  upon 
in  the  beginning,  proved  unsatisfactory,  in- 
asmuch as  it  resulted  in  leaving  a  number  of 
representatives  unassigned,  owing  to  the  frac- 
tions of  population  left  unrepresented  after 
filling  the  quota  to  which  the  several  states 
were  entitled  by  reason  of  their  full  ratios 
of  representation.  The  question  continued 
to  trouble  Congress  until  1832,  when  the  rule 
adopted  was  that  after  each  state  was  given 
one  representative,  and  also  the  full  number 
to  which  it  should  be  entitled  by  reason  of 
its  population. — being  one  representative  for 
«ach  ratio, — the  remaining  representatives 
should  be  assigned,  one  each,  to  those  states 
having  the  largest  fractional  remainders  of 
population.  This  has  since  continued  to  be 
the  law.  In  advocacv  of  the  rule  of  approx- 
imation thus  adoptea,  Mr.  Webster,  then  in 
the  United  States  Senate,  said:  "The  Con- 
stitution, therefore,  must  be  understood,  not 
as  enjoining  an  absolute  relative  equality, 
because  that  would  be  demanding  an  im- 
possibility, but  as  requiring  Congress  to 
make  an  apportionment  of  representatives 
among  the  several  states  according  to  their 
respective  numbers,  as  near  as  may  be.  If 
■exactness  cannot,  from  the  nature  of  things, 
be  attained,  then  the  nearest  practicable  ap- 
proach to  exactness  ought  to  be  made.  Con- 
gress is  not  absolved  from  all  rule  merely 
because  the  rule  of  perfect  justice  cannot  be 
applied.  In  such  a  case,  approximation  be- 
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comes  a  rule.  It  takes  the  place  of  the  other 
rule,  which  would  be  preferable,  but  is  found 
inapplicable,  and  becomes  itself  an  obliga- 
tion of  binding  force."  The  Constitution  of 
this  state,  like  that  of  the  United  States,  pro- 
vides for  an  absolute  rule  of  apportionment ; 
not,  as  in  some  of  our  sister  states,  that  the 
apportionment  shall  be  "as  nearly  as  may 
be, "  or  "  as  nearly  as  practicable, "  according 
to  the  inhabitants  of  each  county,  but  that 
it  shall  be,  simply,  "according  to  the  num- 
ber of  male  inhabitants  above  tw^enty-one 
years  of  age  in  each. "  Much,  therefore,  of 
what  is  said  by  the  court  of  appeals  of  New 
York  and  the  supreme  court  of  Illinois  in 
People,  Carter y  v.  Rice,  and  People,  Woody att, 
V.  Thompson,  supra,  as  to  the  discretion  of 
the  legislature  in  making  apportionments, 
is  inapplicable  to  the  case  before  us.  Our 
Constitution  reauires  that  legislative  appor- 
tionment shall  be  according  to  the  number 
of  inhabitants,  and  that  requirement  is  quite 
as  binding  as  the  injunction  that  a  district 
formed  of  two  or  more  counties  "shall  be 
composed  of  contiguous  counties,"  or  that 
"no  county,  for  senatorial  apportionment, 
shall  ever  be  divided."  One  mandate  of  the 
Constitution  must  be  respected  as  well  as 
another,  and.  as  Webster  said,  if  the  mandate 
cannot  be  absolutely  obeyed,  it  should  be  ob- 
served at  least  as  nearly  as  may  be.  "The 
nearest  approximation  to  exact  truth  or  exact 
right,  when  that  exact  truth  or  exact  right 
cannot  be  reached,  prevails  in  other  cases, 
not  as  matter  of  discretion,  but  as  an  intel- 
ligible and  definite  rule,  dictated  by  justice, 
and  conforming  to  the  common  sense  of  man- 
kind." While"  it  is  true,  therefore,  as  al- 
ready said,  that  the  legislature  has,  and,  in 
the  nature  of  things,  must  have,  large  discre- 
tion in  making  an  apportionment"  yet,  as 
held  in  Parker  v.  State,  Powell,  supra:  "It 
cannot  be  successfully  maintained  that  the 
incumbents  of  any  department  of  the  govern- 
ment have  a  discretion  to  disregard  the  Con- 
stitution of  the  state.  .  .  .  It  is  safe  to 
say  that  when  the  acts  of  either  of  the  three 
departments  are  in  violation  of  the  Constitu- 
tion of  the  state,  such  acts  are  not  within  the 
discretion  confided  to  that  department." 

Considering,  then,  the  act  of  1895  in  the 
lifrht  of  these  principles,  the  main  objection 
urged  against  it  is  what  are  called  the 
"double  districts;"  that  is,  the  grouping 
of  two  or  more  counties,  neither  or  none  of 
which  has  a  voting  population  equal  to  the 
ratio  for  a  senator  or  a  representative,  and 
giving  to  the  district  so  formed  more  than 
one  senator  or  representative.  The  court 
will  take  notice  of  a  census  or  other  enumera- 
tion made  under  the  authority  of  the  state  or 
of  the  United  States ;  also,  of  the  location, 
boundaries,  and  juxtaposition  of  the  several 
counties  of  the  state.  State,  Atty.  Oen.,  v. 
Ounningham,  supra.  By  the  act  of  1895 
the  counties  of  Randolph,  Delaware,  and 
Madison  are  grouped  into  one  district,  which 
is  given  two  senators.  By  the  enumeration 
of  1889,  under  which  the  apportionment  of 
1895  was  made,  there  were  in  the  county  of 
Randolph  7,250  male  inhabitants  over  the  age 
of  twenty -one  years ;  in  Delaware,  7,138 ;  and 
in  Madison,   8,010.     The  ratio,  or  average 
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number  of  such  voti!:g  inhabitants  in  the 
state  entitled  to  be  represented  by  one  senator 
in  the  general  assembly,  was  11,020.  None 
of  the  counties  in  this  double  district,  there- 
fore, had  a  voting  population  equal  to  the 
ratio  for  a  senator,  ana  yet  each  of  them  is 
allowed  to  vote  for  two  senators.  It  was  said 
in  Parker  v.  State,  Powell,  supra,  in  speaking 
of  Clark  county,  and  also  of  Brown  county, 
in  relation  to  the  apportionment  of  1891, — 
each  ot  those  counties  having  a  voting  popu- 
lation less  than  the  ratio  for  a  senator: 
"\VTien  a  county  of  that  size  has  been  as- 
signed to  a  senatorial  district,  and  given  a 
voice  in  the  election  of  one  senator,  it  ceases, 
in  our  opinion,  to  be  a  factor  in  any  legiti- 
mate scheme  of  apportionment  for  senatorial 
purposes,"  That,  in  the  act  of  1895,  the 
scheme  of  apportionment  by  which  this 
double  representation  was  secured  differed 
from  the  scheme  or  plan  adopted  in  the  act 
of  1891,  can  make  no  difference.  The  end 
attained  is  the  same,  whether  it  be  done  by 
a  double  district,  or  by  two  single  districts. 
In  either  scheme  a  county  having  less  than 
the  ratio  entitling  it  to  be  represented  by  one 
senator  is  nevertheless  given  a  voice  in  the 
election  of  two  senators.  Indeed,  the  scheme 
adopted  in  the  act  of  1891  is  the  less  ob- 
jectionable. In  that  apportionment  the  coun- 
ties of  Clark,  Scott,  and  Jennings,  none  of 
them  havine  a  population  equal  to  the  ratio, 
were  joined  in  one  district,  and  given  a 
senator.  So  the  counties  of  Clark  and  Jeffer- 
son neither  with  a  population  equal  to  the 
ratio,  were  formed  into  another  district,  and 
given  a  senator.  If  the  four  counties  were 
put  into  one  district,  and  given  two  senators, 
as  they  might  have  been,  according  to  the 
scheme  adopted  in  the  act  of  1895,  the  result 
could  have  been  no  more  unjust  than  it  was, — 
the  four  counties  controlling  the  election  of 
two  senators  by  either  plan.  But  in  truth 
the  plan  adopted  in  the  act  of  1891  is  the 
more  nearly  equitable,  for  the  reason  that, 
by  making  two  single  districts,  instead  of 
one  double  district,  it  might  be  possible  for 
each  district  to  elect  a  senator  of  its  choice, 
notwithstanding  the  vote  of  the  common 
county  thrown  in  to  control  each  district, 
whereas,  if  the  four  counties  were  thrown 
together,  the  combination  would  be  sure  to 
carry  both  senators.  The  plan  of  the  act  of 
1891.  condemned  as  it  was  (and  rightfully 
so)  by  this  court  in  Parker  v.  State,  Powell, 
was  yet  nearer  to  the  constitutional  standard 
(local  county  representation)  than  is  the 
double-district  system  of  the  act  of  1895.  So 
odious,  indeed,  has  this  double-district  sys- 
tem been  regarded,  that  in  the  Constitutions 
of  many  of  the  states  it  has  been  specifically 
forbidden,  and  the  single- district  system 
alone  authorized,  even  so  far  as  to  require 
that  a  county  entitled  to  more  than  one  mem- 
ber should  be  divided  into  as  many  districts 
as  there  are  members.  The  observations  mad« 
in  regard  to  the  double  senatorial  district  of 
Randolph,  Delaware,  and  Madison  apply  also 
to  the  district  made  up  of  the  counties  of 
Clinton,  Boone,  and  Montgomery,  and  also 
to  that  composed  of  the  counties  of  Miami 
Wabash,  and  Huntington.  None  of  those 
counties  had  a  voting  population  equal  to 
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the  number  fixed  for  one  senator,  and  yet  each 
is  given  a  voice  in  the  election  of  two  sena- 
tors. What  is  said  of  the  double  senatorial 
districts  is  likewise  true  of  the  double  rep- 
resentative districts.  The  ratio  for  the  elec- 
tion of  a  member  of  the  house  of  representa- 
tives, according  to  the  enumeration  of  1889, 
was  5.510.  The  county  of  Perry  had  4,152 ; 
Crawford,  3,076;  and  Orange,  8,454.  None 
of  these  counties,  therefore,  had  a  voting 
population  equal  to  the  ratio  for  one  rep- 
resentative ;  yet,  by  throwing  the  three  into 
one  district,  each  county  was  given  a  voice 
in  the  election  of  two  representatives.  The 
same  may  be  said  of  the  double  representative 
district  of  Brown,  Johnson,  and  Morgan,  and 
that  of  Monroe,  Lawrence,  and  Martin. 

It  may.  be  replied  that,  by  thus  throwing 
counties  into  a  double  district,  equality  of 
proportionate  representation  is  more  nearly 
secured,  and  the  fractions  of  population  over 
and  above  even  ratios  are  reduced  in  number 
and  amount.  If  this  argument  were  good, 
it  should  be  pushed  further.  The  greater  the 
number  of  counties  grouped  into  one  district, 
the  fewer  will  be  the  fractions  of  excess  in 
population,  and  the  more  exact  will  be  the 
proportionate  representation  of  the  people  in 
the  general  assembly.  If  the  numt^r  of 
counties  in  a  senatorial  district,  and  like- 
wise in  a  representative  districts,  were  in- 
creased to  92, — being  the  whole  numl>er  m 
the  state, — the  perfection  of  equal  propor- 
tionate representation  would  be  attained. 
But  if  the  senators  and  representatives  were 
thus  elected  by  the  people  at  large,  and  on 
one  ticket  for  the  whole  state,  there  would, 
as  we  have  already  seen,  be  a  total  loss  of 
local  representation, — the  most  precious  right 
of  free  government.  The  counties  would  be 
obi  iterated.  Yet,  as  we  have  also  seen,  the 
Constitution  provides  for  county  representa- 
tion, quite  the  same  as  for  proportionate  rep- 
resentation. The  words  used  in  section  5  of 
article  4,  as  already  quoted,  are:  "The 
number  of  senators  and  representatives  shall 
.  .  .  be  fixed  by  law,  and  apportioned 
among  the  several  counties,  according  to  the 
number  of  male  inhabitants  above  twenty- 
one  years  of  age  In  each."  Local  represen- 
tation was  deemed  by  the  framers  of  the  Con- 
stitution to  be  as  necessary  as  proportionate 
representation.  So  the  members  of  the  gen- 
eral assembly  were  not  only  to  be  apportioned 
"according  to  the  number"  of  inhabitants, 
but  were ~  to  be  apportioned  **  among  the 
several  counties,"  ana  according  to  the  num- 
ber of  inhabitants  "in  each."  The  rule,  as 
stated  by  Pinney,  J.,  in  State,  Atty.  Gen., 
V.  Cunningham,  supra,  citing  Sedgw.  Stat. 
&  Const.  L.  200,  and  Endlichon  Interpreta- 
tion of  Statutes,  §  23.  is  "  that  effect  is  to  be 
given  to  every  clause  or  word  of  a  statute, 
and  no  word  is  to  be  treated  as  unmeaning 
if  a  construction  can  be  legitimately  found 
which  will  preserve  it  and  make  it  effectual 
.  .  .  and  this  rule  is  applicable  with 
special  force  to  written  constitutions,  in 
which  the  people  will  be  presumed  to  have 
expressed  themselves  in  careful  and  measured 
terms,  corresponding  with  the  immense  im- 
portance of  the  powers  delegated,  leaving  as 
little  as  possible  to  implication  ;"  citing  also- 
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Cooley,  Const.  Lim.  72«  and  numerous  other 
authorities.  In  the  section  quoted  from  our 
Constitution,  not  only  are  "the  several  coun- 
ties** named  as  entitled  to  representation,  but 
particular  attention  is  drawn  to  the  represen- 
tation of  the  inhabitants  "in  each**  of  the 
counties.  And  in  section  6  of  article  4  it  is 
further  provided  that  "no  county,  for  sena- 
torial apportionment,  shall  ever  be  divided.** 
Regard  for  the  integrity  of  the  county,  as  a 
governmental  subdivision  of  the  state,  is  thus 
made  an  essential  feature  in  every  valid  plan 
of  apportionment. 

The  people  of  a  county  have  common  in- 
terests and  objects,  peculiar  to  themselves, 
and  intimate  public  relations  with  each  other. 
Hence,  when  the  Constitution  was  formed, 
it  was  deemed  of  vital  importance  that  the  in- 
tegrity of  counties,  in  the  formation  of  legis- 
lative districts,  should  be  thus  carefully 
fi;uarded,  "to  the  end  that  each  county  hav- 
ing sufficient  population  should  have  its  own 
representatives  in  the  legislature,  chosen  by 
its  own  electors,  and  them  only,  and  owing 
no  divided,  perhaps  conflicting,  allegiance 
to  any  other  constituency.**  True,  because 
of  the  sparse  population  in  certain  parts  of 
the  state,  it  was,  and  is.  necessary,  m  some 
cases,  to  include  more  than  a  single  county 
in  one  district.  This,  however,  is  but  a  par- 
tial, though  necessary,  exception  to  the  rule 
that  each  county  is  entitled  to  its  own  rep- 
resentative. See  Chief  Justice  Lyon,  in 
State^  Atty.  Gen.,  v.  Cunningham,  supra. 
Each  county,  and  each  district  consisting  of 
two  or  more  counties,  and  being  the  least 
number  having  a  population  equal  to  the 
numerical  unit  for  representation  in  the  gen- 
eral assembly,  is  entitled,  absolutely,  to  one 
member  in  the  legislature.  Ibid.  See  also 
Parker  v.  State,  Powell,  svpra.  It  is  there- 
fore apparent  that  in  all  the  double  districts 
formed  by  the  act  of  1895,  although  any  one 
of  the  three  counties  so  joined  did  not  have 
a  voting  population  equal  to  the  ratio  for  a 
member  in  the  general  assembly,  yet  that 
any  two  of  such  counties  being  adjacent,  and 
having  together  such  sufficient  population, 
were  quite  as  much  entitled  to  their  senator 
or  representative  as  any  single  county  with 
such  population  would  be.  The  Constitu- 
tion protected  those  with  such  population 
from  being  overwhelmed  by  the  unfriendly 
population  of  another  county. 

It  may  be  urged  that  cases  might  arise 
where  double  districts  would  be  necessary, 
in  order  to  secure  approximate  ecjuality  in 
proportionate  representation.  It  is  certain, 
however,  as  we  are  satisfied,  that  other  meth- 
ods, less  obnoxious  to  the  requirement  of  the 
Constitution,  can  be  resorted  to  in  such  ex- 
treme and  exceptional  cases,  should  they 
arise.  In  case  of  counties  having  a  less 
votinff  population  than  the  ratio  of  repre- 
sentation, and  also  in  case  of  fractions  of 
population  left  after  giving:  the  county  the 
representation  to  which  it  is  itself  entitled, 
great  discretion  must,  of  course,  be  left  to  the 
legislature,  in  grouping  such  counties  for 
representation.  But  in  no  case  can  a  county 
having  less  than  the  ratio  be  so  grouped  with 
other  counties  as  to  have  a  voice  in  the  elec- 
tion of  more  than  one  member  of  the  general 
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assembly,  whenever  it  is  possible  to  avoid 
it.  And  in  disposing  of  such  counties  with 
population  less  than  the  ratio,  and  also  in- 
disposing of  the  fractions  of  excess  of  popu- 
lation over  the  ratio  or  ratios  in  other  coun- 
ties, as  said  by  Chief  Justice  Morse  in  Hough- 
ton County  Sujiers.  v.  Blacker,  92  Mich.  638, 
16  L.  R.  A.  432:  "There  can  be  no  legis- 
lative discretion,  under  the  Constitution,  to 
give  a  county  of  less  population  than  another 
a  greater  representation.**  As  in  the  appor- 
tionment for  members  of  Congress,  when  the 
several  counties  have  been  given  the  repre- 
sentation to  which  they  are  severally  entitled 
by  reason  of  their  full  ratios,  then  the  largest 
excesses  over  such  ratios  should  receive  first 
consideration.  These  are  salutary  rules,  to 
be  applied  in  every  case  where  it  is  practi- 
cally possible  to  do  so. 

But  it  may  be  said,  when  the  legislature, 
in  the  exercise  of  its  best  judgment  and  dis- 
cretion, has  formed  the  several  counties  into 
single  senatorial  and  representative  districts, 
there  may  still  remain  large  excesses  of  pop- 
ulation over  the  ratios  unrepresented.  To 
th!s  it  may  be  answered,  as  said  in  Parker 
V.  State,  Powell:  "When  it  is  found  that 
exact  equality  cannot  be  attained,  where  the 
integrity  of  the  counties  is  preserved,  ap- 
proximation becomes  a  rule  as  binding  upon 
the  general  assembly  as  any  other  rule  fixed 
by  the  Constitution.  .  .  .  The  Constitu- 
tion requires  that  the  state  shall  be  reappor- 
tioned every  six  years  according  to  the  male 
inhabitants  over  the  age  of  twenty- one  years 
in  each  county.  It  contemplates  the  forma- 
tion of  districts,  each  embracing  as  nearly 
as  possible  an  equal  number  of  the  electors 
of  the  state.  But  the  rule  requiring  an  ap- 
proximation to  ec^uality  forbids  the  formation 
of  districts  containing  large  fractions  unrep- 
resented where  it  is  possible  to  avoid  it, 
while  other  districts  are  largely  over- repre- 
sented.'* This  rule  of  approximation,  thus 
prominently  set  out  in  Parker  v.  State,  Powell, 
as  it  is  also  repeated  and  insisted  upon  in 
this  case,  must,  of  course,  be  understood  as 
entering  into  every  rule  laid  down  in  rela- 
tion to  apportionment.  As  said  by  Webster, 
when  the  exact  requirement  of  the  Constitu- 
tion cannot  be  observed,  then  the  oblij!:ation 
of  observing  such  requirement  as  nearly  as 
possible  becomes,  itself,  of  binding  force 
under  the  Constitution. 

It  is  further  urged  against  the  apportion- 
ment law  of  1895  that  it  violates  sections  2, 
3,  and  7  of  article  4  of  the  Constitution,  by 
placing  in  districts  having  "holdover**  sena- 
tors certain  counties  which,  under  former 
apportionment,  voted  four  years  previously 
for  senators,  and  should  vote  at  the  next 
election  for  successors  to  such  senators,  but 
which,  under  this  apportionment,  could  not 
vote  until  two  years  later  for  senators:  thus 
depriving  the  electors  of  such  transferred 
counties  from  voting  for  senators  oftener  than 
once  in  six  years,  whereas  they  are  entitled, 
under  the  Constitution,  to  vote  for  senators 
every  four  years.  There  can  be  little  doubt 
that  the  transfer  of  counties  from  districts 
which  would  have  elected  senators  at  the 
next  election  thereafter  to  districts  which 
would  not  elect  until  two  years  thereafter 
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might  become  a  source  of  ^reat  abuse  of  legis- 
lative discretion ;  and  if  it  appeared  that 
such  abuse  of  discretion  were  gross  or  wanton, 
or  indulged  in  merely  to  disiranchise  voters 
of  certain  counties,  allowing  them  to  vote  for 
senators  but  once  in  six  years,  while  voters 
in  other  counties  were  permitted  to  vote 
'for  senators  once  in  two  years,  the  appor- 
tionment thus  made  might  be  declared  in- 
valid. While  it  cannot  be  said,  as  an  abstract 
proposition,  that  such  transfer  of  counties 
into  "holdover"  senatorial  districts  is,  in 
itself,  unconstitutional,  because,  if  it  were 
so  held,  it  might  be  quite  difficult,  or  even 
impossible  with  a  due  observance  of  other 
provisions  of  the  Constitution,  ever  to  re- 
arrange the  senatorial  districts  in  any  six- 
year  period,  yet,  on  the  assumption  that  such 
an  outrageous. act  of  injustice  had  been  at- 
tempted and  carried  out  in  an  apportionment, 
merely  to  give  to  the  people  of  one  set  of 
counties  an  undue  advantage  over  the  people 
of  other  counties,  we  could  find  no  words  too 
strong  to  express  our  condemnation  of  such 
abuse  of  legislative  discretion,  and  for  this 
reason  alone  would  not  hesitate  to  declare 
such  a  law  invalid.  But,  havini^  found  it 
necessary  to  pronounce  the  act  before  us  un- 
constitutional for  reasons  that  admit  of  no 
uncertainty  or  doubt,  we  deem  it  unnecessary 
to  further  consider  the  abuse  here  suggested. 
Some  further  unfair  features  of  the  act  of 
1895  are  quite  noticeable.  For  example,  the 
county  of  Marshall,  with  a  voting  popula- 
tion of  6,150,  or  640  over  the  ratio,  is  ^iven 
but  one  representative,  while  the  counties  of 
Noble,  Gibson,  Daviess,  and  Hamilton,  each 
with  a  population  less  than  that  of  Marshall, 
are  yet  given,  not  only  one  representative, 
but  also  a  voice  in  the  election  of  another ; 
thus  violating  the  principle  that  a  county 
of  less  population  than  another  should  not 
be  given  a  greater  representation.  It  need 
hardly  be  added  that  such  favoritism  and  in- 
justice should  be  avoided  wherever  possible. 
In  the  case  of  Daviess  county,  the  additional 
representative  was  secured  at  the  sacrifice  of 
at  least  two  other  elements  of  a  fair  appor- 
tionment. The  small  excess  in  that  county, 
331,  is  merely  to  make  contiguous,  and  so 
control  the  vote  of,  Knox  and  Dubois  coun- 
ties. Yet  Dubois  alone  had  nearly  enough 
population  to  be  entitled  to  a  representative, 
and,  with  the  excess  in  Knox,  had  more  than 
enough  to  give  the  two  counties  such  repre- 
sentative. The  placing  of  Daviess  with  those 
two  counties,  being  itself  already  assigned 
one  representative,  and  throwing  it  between 
those  counties,  in  a  forced  union,  so  as  to 
control  the  election  of  a  second  representa- 
tive, has  in  it  no  element  of  justice  or  fair- 
ness, provided  only  such  result  could  pos- 
sibly be  avoided.  A  like  wrong  is  done  in 
thrusting  Gibson  between  Pike  and  Vander- 
burgh, which  could  be  justified  only  on  the 
plea  of  absolute  necessity.  Other  instances 
may  be  found,  not  so  objectionable,  perhaps, 
but  which  would  be  absent  from  a  perfectly 
fair  apportionment.  Thus,  it  may  be  noted 
that  the  county  of  Tippecanoe  had  one  full 
ratio,  for  which  it  was  given  a  representa- 
tive, with  an  excess  of  4.340,  for  which  it 
was  given  another  representative,  while  the 
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county  of  Tipton,  with  4,886  voting  in- 
habitants,  was  refused  a  separate  representa- 
tive. ^ 

The  unconstitutionality  of  the  apportion- 
ment act  of  1895  being  therefore  evident  from 
the  provisions  of  the  Constitution,  and  from 
the  principles  established  by  the  courts,  and 
particularly  by  this  court  in  the  case  of  Par- 
ker V.  State,  Powell^  supra,  it  remains,  in 
order  to  determine  whether  the  relator  was 
entitled  to  the  relief  demanded  by  him,  to 
inquire  as  to  the  constitutionality  of  the  act 
of  1893. 

Theunconstitutionallty  of  this  act  is  read- 
ily apparent,  both  from  what  we  have  said 
as  to  the  act  of  1895,  and  also  from  the  de- 
cision in  the  case  of  Parker  v.  State,  Powell 
In  the  first  place,  there  are  two  double  rep- 
resentative districts.  Neither  Dubois,  Mar- 
tin, Orange,  nor  Lawrence  county  had  a 
population  equal  to  the  ratio  for  a  separate 
representative,  yet  each  of  them,  by  being 
joined  in  one  district,  was  given  voice  in  the 
election  of  two  representatives.  By  simply 
applying  the  principles  and  arguments  urged 
by  counsel  for  appellee  against  the  double 
districts  formed  by  the  act  of  1895,  we  could 
but  make  a  like  holding  as  to  the  unconsti- 
tutionality of  this  double  representative  dis- 
trict formed  by  the  act  of  1893.  The  district 
of  Adams.  Jay,  and  Blackford  is  even  more 
objectionable.  Neither  Adams  nor  Black- 
ford was  alone  entitled  to  a  representative, 
though  both  together  would  have  been  en- 
titlea  to  one,  while  Jay  alone  was  entitled 
to  a  representative,  yet  all  these  were  joined, 
and  given  two  representatives.  So.  in  the 
senatorial  apportionment,  the  county  of 
Clark,  which  did  not  have  a  voting  popula- 
tion equal  to  the  ratio  for  one  senator,  was 
yet  joined  in  one  district  to  Scott  and  Jen- 
nlngs,  and  in  another  to  Jefferson,  and  thus 

fiven  a  voice  in  the  election  of  two  senators, 
his  act,  also,  as  does  that  of  1895.  offends 
against  the  principle  that  a  county  of  less 
population  than  another  should  not  be  given 
a  greater  representation,  unless  it  should  be 
absolutely  necessary  to  do  so.  The  county 
of  Shelby,  with  a  voting  population  of  6,545. 
being  1,035  over  the  ratio,  and  the  county  of 
Dearborn,  with  a  voting  population  of  6.382, 
being  872  over  the  ratio,  are  each  given  one 
representative,  and  also  a  voice  in  the  elec- 
tion of  another,  while  the  counties  of  Ran- 
dolph. Delaware,  Boone,  Wabash.  Hunting- 
ton, and  Grant,  each  with  a  greater  voting 
population  than  either  Shelby  or  Decatur, 
are  given  each  one  representative  only.  A 
graver  violation  of  this  principle  is  found  in 
the  case  of  the  counties  of  Harrison,  Ripley, 
Franklin,  Sullivan.  Putnam,  and  Tipton, 
each  having  a  voting  population  less  than 
the  ratio,  but  each  of  which  is  given  a  rep- 
resentative, being  all  that  they  could  be  en- 
titled to ;  yet  each  of  those  counties  is  also 
given  a  voice  in  the  election  of  an  additional 
representative.  The  district  consisting  of 
Ripley,  Franklin,  and  Union  is  the  most  ob- 
jectionable of  this  class,  for  the  reason  that 
Union,  the  only  county  of  the  district  not 
already  fully  represented,  had  only  1.976 
voters,  and  could  not,  therefore,  by  its  own 
slight  population,  uphold  the  representative. 
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The  offense  of  the  legislature  of  1893,  as  also 
of  the  legislature  of  1895,  against  the  com- 
mands of  the  Constitution,  is  the  more  rep- 
rehensible from  the  fact  that  the  decision  of 
this  court  in  Parker  v.  State,  Powell,  had 
then  been  made,  and  many  of  the  violations 
of  the  Constitution  made  in  both  tho^  acts 
are  shown  to  be  such  in  that  decision. 
Much,  therefore,  of  what  we  have  said  as  to 
the  assumption  of  unlawful  power  by  the 
legislature  of  1895  is  equally  applicable  to 
the  legislature  of  1893. 

To  all  the  objections  thus  made  to  the  con- 
stitutionality of  the  apportionment  act  of 
1893,  counsel  for  appellee  make  but  one  re- 
ply. They  gravely  contend  that  the  con- 
stitutionality of  the  act  of  1893  has  been 
adjudicated,  and  the  act  declared  constitu- 
tional. This  contention  is  based  upon  the 
judgment  of  the  Marion  circuit  court  in  the 
case  of  Wishard  v.  LenJiart^  to  which  we 
have  heretofore  referred  and  the  appeal  from 
which  judgment  (No.  17,385)  was  dismissed 
in  this  court,  on  motion  of  the  appellant, 
November  27,  1894.  The  purpose  of  that 
action  was  to  test  the  constitutionality  of 
the  apportionment  act  of  1893;  and  by  the 
judgment  of  said  circuit  court,  rendered 
upon  demurrer  to  the  complaint,  the  act  was, 
in  effect,  held  to  be  a  valid  law.  At  fur- 
thest,— and  we  should  hesitate  to  give  it  that 
force  without  soecial  plea, — that  decision 
could  be  controlling  only  within  the  juris- 
diction of  the  court  making  it,  and  between 
the  parties  to  that  suit.  The  binding  force 
of  such  a  decision,  as  said  in  5  Chicago  L. 
J.  863,  quoting  from  Judge  Cooley,  goes 
onl^  to  this  extent,  namely:.  **A  decision 
once  made  in  a  particular  'controversy,  by 
the  highest  court  empowered  to  pass  upon 
it,  is  conclusive  upon  the  parties  to  the  lit- 
igation and  their  privies ;"  and  again  :  **The 
doctrine  of  stare  decisis,  however,  is  only  ap- 
plicable in  its  full  force  within  the  terri- 
torial jurisdiction  of  the  court  making  the 
decision."  Indeed,  it  is  by  no  means  clear 
how  it  was  intended  by  counsel  that  the  iudg- 
ment  here  referred  to  should  be  treated  as  a 
former  adjudication  of  the  questions  at  issue 
in  the  case  at  bar.  In  the  first  place,  the 
judgment  has  not  been  set  out  in  the  com- 
plaint, nor  has  it  been  in  any  way  specially 
pleaded.  Neither  has  it  been  pleaded  on 
appeal,  even  if  such  plea  could  be  made  on 
appeal.  Eckert  v.  BinMey,  134  Ind.  614,  623. 
But,  even  if  such  judgment  were  pleaded, 
it  would  seem  that  there  could  be  no  question 
of  former  adjudication  entertained,  as  coun- 
sel urge.  "Before  the  rule  of  former  adju- 
dication can  be  invoked  it  must  appear  that 
the  thing  demanded  was  the  same ;  that  the 
demand  was  founded  upon  the  same  cause 
of  action ;  that  it  was  between  the  same  par- 
ties, and  found  for  one  of  them  against  the 
other  in  the  same  quality.  The  party  must 
not  only  be  the  same  person  but  he  must  also 
be  suing  in  the  same  right."  Kitts  v.  Will- 
son,  140  Ind.  604.  See  the  learned  work  of 
Judge  Van  Fleet  on  Former  Adjudication 
(chap.  11),  and  generally.  It  is  enough,  on 
this  feature  of  the  question,  that  in  the  case 
in  the  circuit  court,  Albert  W.  Wishard  was 
the  party  plaintiff,  while  in  the  case  at  bar 
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the  plaintiff  was  the  state  of  Indiana,  on  the 
relation  of  Ferd.  E.  Basler.  The  parties 
plaintiff  were  not  the  same,  and  for  this  rea- 
son alone  the  rule  of  former  adjudication 
cannot  apoly.  See  Olenn  v.  State,  Glare,  46 
Ind.  368 ;  Maple  v.  Beac/i,  43  Ind*.  51.  In  the 
former  of  these  cases  it  was  held  that  a  judg- 
ment in  an  action  brought  by  Margaret  Close 
against  William  Glenn  could  not  be  consid- 
ered as  a  former  adjudication  of  the  issue  in 
an  action  broui^ht  in  the  name  of  the  state 
of  Indiana,  on  the  relation  of  Margaret  Close, 
against  William  Olenn,  although  the  facts 
were  precisely  the  same  in  both  cases.  In 
the  two  cases  now  under  consideration,  it 
will  be  remembered  that  Albert  W.  Wishard, 
the  plaintiff  in  the  former  action,  is  not  a 
party,  nor  even  a  relator,  in  the  case  at  bar. 
Neither  do  we  think  there  is  any  estoppel 
here,  as  in  the  case  of  Vickery  v.  Hendricks 
County  Chmrs,  134  Ind.  654,  to  which  we 
are  referred.  There,  the  party  bringing  suit 
to  enjoin  a  levy  of  taxes  to  pay  for  bonds  is- 
sued on  purchase  of  a  toll  road,  had  waited 
until  he  received  the  benefit  of  the  bonds 
before  asking  the  court  to  declare  unconsti- 
tutional the  law  under  which  they  were  is- , 
sued.  Here,  while  there  may  be  some  ques- 
tion of  private  or  personal  benefit,  yet  the 
issue  before  the  court  is  much  broader.  The 
action  concerns  all  the  people  of  the  state, 
in  their  most  enlarged  and  sacred  relations 
of  citizenship  and  government,  and  the  case 
cannot  be  tied  up  with  the  purely  private 
rights  of  any  one.  It  is  true  that  an  action 
to  test  the  constitutionality  of  the  law,  if 
brought  at  all,  should  have  been  pressed  to 
a  final  determination  in  the  first  place,  and 
before  the  election  of  the  present  legislature, 
which  is  but  a  de  facto  body,  in  case  the  law 
of  1893,  under  which  it  was  chosen,  is  in- 
valid. Yet  the  people  of  the  state,  in  their 
sovereign  capacity,  cannot  for  such  reasons 
be  estopped  from  asking  for  a  determination 
of  the  validity  of  a  law  under  which  it  is 
now  proposed  that  they  shall  elect  their  next 
legislature.  When  the  people  of  the  state 
appear  at  this  bar  with  such  an  issue,  there 
can  be  no  question  of  estoppel.  The  inquiry 
is  one  reaching  to  the  founoations  of  govern- 
ment. While,  then,  all  respect  will  be  given 
to  the  judgment  of  the  circuit  court  in  this, 
as  in  every  other,  case,  yet  we  cannot  seri- 
ously entertain  the  contention  that  such  ad- 
judication of  a  constitutional  question  is  of 
binding  force  in  this  court.  More  than  this, 
no  property  right  or  contract  between  the 
parties  being  involved,  it  will  not  be  con- 
sidered that  the  rule  of  stare  decisis  requires 
that,  in  deciding  so  grave  a  matter  as  that 
of  the  constitutionality  of  an  act  of  the  leg- 
islature, we  should  be  bound  by  even  our 
own  former  decisions.  In  such  a  case,  as 
forcibly  said  by  Chief  Justice  Bleckley  in 
Ellison  V.  Georgia  R.  cfe  Bkg,  Co.  87  Ga.  691, 
the  maxim  for  a  supreme  court,  "supreme 
in  the  majesty  of  duty  as  well  as  in  the  maj- 
esty of  power,"  is  not  stare  decisis,  but  fiat 
justitia.  Let  this  decision  be  right,  whether 
other  decisions  were  right  or  not.  In  Walsh 
V.  State,  Soules,  (at  last  term)  (Ind.)  41  N. 
E.  65,  involving  the  constitutionality  of  the 
fee  and  salary  act  of  1891,  this  court  did  not 
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hesitate  to  overrule  its  own  decisioD,  as  to 
the  validity  of  the  same  law,  Id  State  Board 
of  Cotnrs.  v.  Boiee,  140  Ind.  606,  when  satis- 
fied that  ihe  decision  first  rendered  was  erro- 
neous. See  further  Robinson  v.  Schenek^  102 
Ind.  807 ;  also,  the  exhaustive  discussion  of 
this  subject  in  State,  George,  v.  Aiken,  42  S. 
C.  222,  26  L.  R.  A.  345,  and  authorities 
there  cited. 

We  are  therefore  of  opinion  that  both  the 
apportionment  act  of  1895,  and  also  that  of 
1893,  are  unconstitutional  and  void,  and, 
consequently,  that  the  appellee  was  not  en- 
titled to  the  relief  demanded  by  him  in  his 
complaint,  and  which  was  awarded  him  by 
the  decision  of  the  trial  court.  This  court, 
in  the  case  of  Parker  v.  State,  Powell,  while 
deciding  that  the  apportionment  acts  of  1891 
and  1879  were  both  invalid,  yet  expressly 
held  that  the  constitutionality  of  the  inter- 
mediate act  of  1885  was  not  before  the  court 
for  adjudication,  and  accordingly  refrained 
from  making  any  decision  in  regard  to  it. 
Neither  has  the  constitutionality  of  the  ap- 
portionment act  of  1885  been  questioned  in 
the  case  at  bar.  Consequently,  that  act  is 
•  the  last,  and  perhaps  the  only,  expression  of 
the  legislative  will  upon  the  subject  of  ap- 
portionment, and  under  which  senators  and 
representatives  may  be  chosen  at  the  general 
election  of  1896,  unless  the  governor  should 
see  fit  to  call  a  special  session  of  the  legisla- 
ture to  pass  a  new  apportionment  law. 

The  judgment  i8  rewrsed,  with  instructions 
to  the  circuit  court  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Hackney,  Ch.  J. ,  concurring : 
While  giving  my  full  concurrence  to  the 
conclusion   of  the  principal   opinion,  it   is 
my  purpose  to  add  one  or  two  thoughts  to 
what  ray  associate  has  well  said : 

This  suit,  in  form  and  effect,  disaffirmed 
the  constitutionality  of  the  apportionment 
act  of  1895,  and  aflSrmed  the  constitutionality 
of  that  of  1893.  The  decree  of  the  lower 
court,  by  forbidding  steps  under  the  act  of 
1895,  and  commanding  that  such  steps, 
towards  the  biennial  election  of  this  year, 
be  taken  under  the  act  of  1893,  held  the  law 
of  1895  to  be  void,  and  that  of  1893  to  be 
valid.  The  question  of  the  correctness  of 
this  holding  of  the  trial  court,  thus  involv- 
ing both  of  said  laws,  is  before  this  court. 
The  act  of  March  5,  1895,  repealing  that  of 
1893,  and  the  other  act  of  that  date,  reappor- 
tioning the  state,  have  been  considered  in 
the  principal  opinion — and  properly,  in  my 
judgment — as  one  act,  since  by  the  Consti 
tution  it  was  not  contemplated  that  the  gen- 
eral assembly  could,  by  repealing  an  appor- 
tionment act,  deprive  the  people  of  the  right 
to  choose  their  representatives,  and  could 
not  supplant  an  apportionment  act,  properly 
enacted,  excepting  at  the  sexennial  periods. 
The  two  acts  mentioned  were  passed  concur- 
rently, and  could  have  been  separated  only 
in  the  hope  that,  it  the  second  should  not 
stand,  the  first  should  have  the  effect  to  re- 
peal the  law  of  1893,  and  require  the  next 
general  assembly  to  be  chosen  under  some 
prior  law,  or  under  some  law  which  might 
31  L.  R  A. 


be  enacted  by  a  special  session  made  neces- 
sary by  the  absence  of  any  apportionment 
law.  The  only  remaining  alternative  would 
be  that  the  people  should  be  without  a  law 
under  which  to  choose  the  next  general  as- 
sembly,—an  alternative  probably  not  con- 
templat|^  when  these  acts  were  passed,  and 
one  which  the  framers  of  the  Constitution 
certainly  never  intended  should  arise.  That 
it  was  intended  to  carry  down  the  act  of  189S 
at  all  hazards  is  manifest,  not  only  from  the 
express  repeal  of  that  act,  but  also  from  the 
language  of  the  preamble  to  the  repealing 
act.  It  is  declared  therein  that  the  act  of 
1893  is  unconstitutional,  and  was  intend^ 
by  the  general  assembly  which  pamed  it  to 
be  unfair,  unequal,  in  violation  of  the  Con- 
stitution and  in  disregard  of  a  decision  of 
this  court.  While  thus  assuming  the  judi- 
cial function  of  declaring  an  act  of  the  gen- 
eral assembly  unconstitutional,  and  while 
assuming  the  effect  of  that  declaration  to 
carry  down  the  law  of  1893,  it  is,  by  the  last 
paragraph  of  the  preamble,  expressly  con- 
ceded and  declared  to  be  the  province  of  the 
courts  to  pass  upon  the  constitutionality  of 
laws.  The  effect  of  this  preamble  is' the 
question  in  this  case.  It  voices  the  conclu- 
sion of  its  authors  that  the  power  to  enact  an 
apportionment  law,  out  of  the  sexennial  peri- 
od, depends  upon  the  nonexistence  of  a  con- 
stitutional law  apportioning  the  state ;  hence, 
the  express  declaration  that  the  law  of  189S 
was  unconstitutional.  There  is  but  one  other 
possible  construction  of  the  preamble,  and 
that  is  that  its  authors  desired  simply  to 
challenge  the  integrity  of  those  who 'had 
preceded  them  in  the  high  office  of  legisli^rs^ 
and  who  had  taken  an  oath  to  support  that 
Constitution,  which  is  said  by  this  preamble 
to  have  been  wilfully  violated.  This  latter 
construction  is  not  essential  to  the  principal 
object. — the  passage  of  a  new  apportionment 
act.  The  former  construction  was  regarded 
as  essential  to  that  end,  and  stands  in  this 
case  as  the  justification  for  reapportioning 
the  state  before  the  period  contemplated  by 
the  Constitution.  As  said  in  the  principal 
opinion,  and  as  practically  conceded  by  the 
closing  paragraph  of  the  preamble,  the  de- 
claration that  the  law  of  1893  was  void  was 
beyond  the  authority  of  the  fi:eueral  assembly, 
was  the  exercise  of  judicial  power,  and  is 
now  without  force.  It  is  even  more  than 
this :  It  is  a  declaration  that  those  who  made 
it  held  their  places  as  members  of  the  general 
assemblv  alone  by  virtue  of  the  very  law 
dec  1  area  by  them  to  have  been  void  and  of 
no  effect.  These  considerations  are  pertinent, 
not  only  to  a  decision  of  the  Question  of  the 
power  of  the  general  assembly  to  exercise 
judicial  functions,  but  they  are  of  moment 
in  looking  to  the  consequences  which  may 
follow  such  exercise  of  power,  and  the  pos- 
sible consequences  of  this  proceedinfir.  All 
tribunals  of  organized  society  accord  to  pre- 
cedent riespectful  observance,  and  general 
obedience,  unless  such  precedent  is  palpably 
at  variance  with  justice, morals,  or  the  funda- 
mental law.  Especially  do  the  members  of 
society  owe  this  observance  and  obedience  to 
the  written  laws.  None  rest  under  this  ob- 
ligation more  fully  than  those  who  make  and 
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those  who  execute  the  laws.  It  is  the  pre- 
cedent established  by  this  court  in  the  Par- 
ker Case.  138  Ind.  178,  212,  18  L.  K.  A.  567. 
579,  which  is  ur^ed  bv  the  appellants  to 
overthrow  the  law  of  189S,  and  by  which,  in  a 
great  measure,  we  are  controlled  in  passing 
upon  that  and  the  act  of  1895.  No  tribunal 
can  maintain  long  the  respect  of  society,  if 
it  may  wantonly,  or  even  with  indifference, 
reverse  to-day  its  action  of  yesterday.  This 
is  true  whether  that  tribunal  is  judicial  or 
legislative.  The  same  rule  which  is  cer- 
tainly our  guide  should  be  the  guide  of  other 
CO  ordinate  departments  of  the  government. 
Finding  the  act  of  1893  upon  the  statute 
books,  and  bearing  in  mind  that  no  valid  act 
could  be  passed  at  that  period,  in  the  ab- 
sence of  the  conclusion  that  the  act  of  1898 
was  void,  it  was  assumed  and  declared  that 
such  act  was  void.  If  this  may  be  done  in 
any  case,  it  may  be  done  in  every  case,,  and 
the  legislature  may  be  found  repealing  its 
enactments  at  each  succeeding  session.  The 
spirit  of  the  Constitution  forbids  this  with 
reference  to  apportionments,  and  tolerates  it 
only  in  the  event  that  such  conclusion  is  un- 
mistakably correct. 

One  of  the  consequences  of  the  law  of  1895 
was  to  require  judicial  investigation  and  de- 
cision as  to  which  of  two  laws  should  be 
observed  by  the  people.  Both  could  not 
stand.  The  first  being  valid,  there  could 
be  no  authority  for  the  second.  Another  con- 
sequence was  that  it  supplanted  a  law  no 
more  objectionable,  under  the  Constitution, 
than  itself.  .Looking  beyond  the  mere  par- 
tisan advantage  to  be  gained  by  thf  enactment 
of  either  law,  what  shall  become  of  the  prin- 
ciple of  local  self-govenment,  and  the  pre- 
rogative of  proportionate  representation?  It 
is  a  more  than  important  question.  It  is, 
in  view  of  the  present  situation,  startling. 
There  is,  by  the  invalidity  of  the  acts  of  1893 
and  1895,  no  apportionment  law  since  that 
of  1885  which  has  not  been  found,  upon  ju- 
dicial investigation,  to  have  violated  the  Con- 
stitution. The  law  of  1879— the  last  before 
the  act  of  1885 — was  held,  in  the  Parker  Case, 
to  be  unconstitutiohal.  When  the  acts  of 
1893  and  1895  fail,  where  shall  the  people 
look  for  the  apportionment — a  necessary  pre- 
requisite—upon which  to  elect  the  next  gen- 
eral assembly?  It  may  be  said  that  the  gov- 
ernor will  convene  the  last-chosen  general 
assembly  in  special  session  for  that  purpose. 
While  the  enactments  of  merely  de  facto  leg- 
islators are  generally  upheld  for  the  peace 
and  good  order  of  society,  it  may  be  seriously 
questioned  whether  one  chosen  under  a  void 
law  is  a  de  facto  officer  continuously  for  the 
mere  purpose  of  keeping  the  office  tilled.  A 
merely  de  facto  officer  is  not  usually  entitled 
to  hold  for  a  full  term,  in  an  office  whose 
functions  are  in  continuous  operation  when 
a  de  Jure  officer  is  chosen  during  such  term. 
De  facto  officers  get  no  power  or  authority 
from  the  acts  they  perform,  but  the  princi- 
ple which  supports  the  acts  of  such  officers 
is  that  the  public  finding  him  in  actual  pos- 
session of  the  office,  and  dealing  with  him 
under  circumstances  of  reputation  and  color' 
which  would  lead  men  to  suppose  thev  were 
legal  officers,  such  dealings  are  validated  on 
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the  ground  of  public  policy;  But  there  are 
authorities,  though  we  have  no  occasion  to 
apply  them  in  this  illustration,  to  the  effect 
that,  when  the  want  of  authority  in  such 
officer  to  perform  the  acts  in  question  becomes 
notorious,  the  reason  for  the  de  facto  doctrine 
ceases.  An  essential  feature  of  the  doctrine 
would  seem  to  be  that  it  is  considered  only 
with  reference  to  past  acts,  and  not  as  justi- 
fying further  acts,  and  the  continued  right  to 
occupy  the  office,  where  the  duties  of  the  office 
are  not  in  Continuous  exercise,  but  at  the 
close  of  a  session  cease  forever,  unless  spe- 
cially called  into  action  before  new  officers 
convene  in  regular  session  again.  This 
would  not  only  suggest  the  doubts  arising 
to  influence  the  governor  in  calling  or  de- 
clining to  call  together  persons  who  had  oc- 
cupied de  facto  an  office  not  in  continuous 
operation,  and  one  which,  it  has  become  no- 
torious, they  held  without  the  sanction  of 
law,  but  as  suggesting  also  the  possible  right 
of  the  people  to  elect  at  the  next  election  de 
jure  senators  to  represent  them,  instead  of 
those  chosen  under  a  void  law.  Another  fact 
which  might  be  influential  upon  the  mind 
of  the  executive,  as  to  his  duty  to  call  a 
special  session  of  the  general  assembly,  is 
the  fact  that  at  the  regular  session,  while 
condemning  the  act  of  1898  for  its  violation 
of  the  Constitution,  another  law  was  enacted 
as  grossly  violating  the  same  principles  of 
that  sacred  instrument.  If  the  special  ses- 
sion should  repeat  the  disregard  of  existing 
enactments  and  the  decisions  of  the  courts, 
no  relief  would  come,  and  it  would  be  less 
anarchistic  to  deprive  the  people  of  a  consti- 
tutional choice  by  affirmative  legislation  than 
by  no  legislation.  But,  I  ap~prehend,  the 
governor  would  be  slow  to  call  a  special  ses- 
sion when  the  act  of  1885  stands  upon  the 
statute  book  unchallenged,  and  when  this 
court,  in  the  Parker  (7<m»e,  where  the  question 
was  made,  expressly  declined  to  declare  it 
unconstitutional,  though  the  act  of  1879  and 
that  of  1891  were  both  held  void.  I  should 
probably  say,  however,  that  the  governor,  in 
discharging  his  duty,  has  the  same  power, 
subject  to  the  same  limitations,  to  regard  ex- 
isting apportionment  laws  as  constitutional 
or  unconstitutional  that  the  general  assembly 
had. 

It  is  insisted,  however,  that  by  the  Con- 
stitution an  apportionment  law  becomes,  by 
the  lapse  of  time,  inoperative  after  six  years, 
and  that,  therefore,  all  acts  prior  to  1891  have 
expired.  There  can  be  but  little  doubt  that 
the  command  of  the  Constitution  is  manda- 
tory and  exclusive,  in  that  it  requires  an  ap- 
portionment at  each  six-years  period,  and 
forbids  it  at  other  times.  It  is  no  less  clear, 
in  my  judgment,  that,  as  maintained  in  the 
principal  opinion,  the  duty  enjoined  is  con- 
tinuing, and  may  be  discharged  subsequently, 
if  not  discharged  as  commanded.  This  con- 
clusion renders  another  conclusion  inevitable, 
and  that  is  that  the  choice  of  the  people  is  a 
right  to  be  exercised  upon  the  rule  of  appor- 
tionment existing  at  the  time  the  neglected 
duty  should  have  been  performed.  If  this 
were  not  so,  there  would  never  be  a  legisla- 
ture following  that  which  had  neglected  its 
duty  to  supply  the  basis  for  choosing  the 


740 


Indiana  Supreme  Court. 


Jan.. 


next.  I  cannot  believe  that  the  framers  of 
the  Constitution  contemplated  the  surrender 
by  the  people  of  the  power  to  elect  repre- 
sentatives to  the  general  assembly  at  the  ex- 
piration of  a  sexennial  period,  in  the  event 
of  a  failure  to  enact  a  law,  or  the  enactment 
of  an  invalid  law.  If  it  had  been  intended 
to  make  the  continuance  of  this  power  de- 
pendent upon  legislative  action,  there  was 
no  reason  for  the  mandatory  provision  of  the 
Constitution  as  to  apportionment.  The  whole 
subject  would  have  been  left  with  Ihe  leg- 
islative department  of  the  government.  Nor 
can  I  believe  it  intended  that,  in  the  absence 
of  a  new  legislative  apportionment,  the  re- 
served right  to  elect  an  assembly  was  to  be 
exercised  upon  some  basis  to  be  determined 
by  the  masses.  Such  a  rule  would  be  sim- 
ply a  substitute  for  a  constitutional  provi- 
sion, and  its  enforcement,  where  party  spirit 
becomes  so  intense  as  it  does  with  us,  would 
be  fraught  with  difficulties  certainly  never 
intended  to  be  left  unguarded  by  constitu- 
tional restrictions  The  assembly  of  1855 
found  no  enumeration  upon  which  to  make 
an  apportionment  as  then  required,  and  in 
the  election  of  1856  the  assembly  was  chosen 
upon  the  prior  apportionment.  The  assem- 
bly so  chosen,  at  its  session  in  1857,  with- 
out enumeration,  apportioned  the  state,  and 
without  question,  and  without  further  ap- 
portionment, the  assemblies  following  that 
session  were  elected  under  that  apportion- 
ment until  Gov.  Morton,  in  January,  1865, 
called  the  attention  of  the  session  then  sit- 
ting to  this  long-continued  failure  of  duty. 
At  no  time  in  the  history  of  the  stat.e  has  an 
assembly  been  chosen  upon  a  ratio  adopted 
by  common  consent,  further  than  that,  where 
the  legislature  has  failed  to  adopt  an  appor- 
tionment, elections  have  been  held  under  the 
last  preceding  apportionment,  without  ob- 
jection, thereby  giving  construction  to  the 
Constitution  in  accordance  with  the  view 
now  suggested,  namely,  that  the  act  of  1885 
is  the  last  apportionment  which  stands  un- 
questioned, and  is  that  upon  which  the  next 
election  must  be  held,  if  that  law  remains 
unquestioned.  That  an  apportionment  docs 
not  lapse  by  the  expiration  of  the  six-yearS 
period,  in  the  absence  of  a  renewed  valid 
apportionment,  was,  in  effect,  held  in  the 
Parker  Cane,  where,  as  I  have  said,  this  court 
declared  the  act  of  1891  unconstitutional,  and 
passed  back  of  the  law  of  1885,  notwithstand- 
ing the  rule  that  courts  never  passed  upon 
constitutional  questions  when  a  case  may  be 
decided  without  doing  so,  and  held  uncon- 
stitutional the  act  of  1879,  then  standing 
through  more  than  two  periods  of  six  yearsT 
Whether  that  act  shall  continue  unques- 
tioned; whether  the  people  will  follow  the 
custom  in  such  cases,  and  make  their  election 
under  that  law  ;  or  whether  that  custom  will 
be  abandoned,  and  public  officers  will  refuse 
to  follow  it,  and  thereby  defeat  the  con- 
stitutional object  to  convene  an  assembly 
in  1897, —depends  upon  the  wisdom  and 
patriotism  of  the  people.  I  cannot  believe 
that  the  governor  would  assume  to  declare  the 
act  of  1885  unconstitutional,  to  abandon  the 
custom  of  the  people  construing  the  Constitu- 
tion  in  like  cases,  and  then,  having  done  so, 
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recall  the  last- chosen  assembly,  with  doubts 
as  to  its  further  authority,  for  the  enactment 
of  a  new  law.  If  the  act  of  1885  should,  in 
proper  proceedings,  be  declared  invalid,  and 
no  preceding  valid  act  of  apportionment 
should  be  found,  the  maintenance  of  the  leg- 
islative branch  of  the  state  government  would 
hang  upon  the  doubtful  proposition  that  the 
governor  could  convene  in  special  sessioo, 
from  the  members  last  chosen,  a  de  facto 
general  assembly.  That  such  frightful  con- 
sequences are  possible  from  the  character  of 
legislation  now  under  consideration  would 
seem  to  demand  serious  reflection,  and  such 
patriotic  submission  to  the  welfare  of  the 
government  as  shall  subordinate  mere  par- 
tisan advantage. 

Jordan*  J.  : 

I  concur  in  much  of  the  reasoning  of  the 
principal  opinion  of  the  court,  and  in  tbe 
conclusion  reached  that  the  judgment  below 
must  be  reversed.  I  also  concur  in  the  hold- 
ing that  the  act  of  1893,  under  tbe  decision 
of  this  court  in  Parker  v.  Slate,  PdteeU,  133 
Ind.  178.  212.  18  L.  R.  A.  567,  579.  is  un- 
constitutional  and  therefore  void.  I  am  of 
the  opinion  that  -the  formation  of  double 
districts  should  be  condemned,  and  ought 
never  to  be  resorted  to  by  the  legislature, 
in  the  enactment  of  an  apportionment  stat- 
ute, unless  in  the  sound  discretion  of  that 
body,  in  some  particular  instance,  on  account 
of  the  situation  of  some  counties  and  their 
voting  population,  it  may  become  absolutely 
necessary  to  do  so,  in  order  to  attain  that 
equality  of  representation  required  by  the 
organic  law  of  the  state.  Or,  in  other  words. 
I  am  not  prepared  to  declare  a  "  hard  and  fast 
rule**  upon  this  question,  from  which  the 
legislature  can  in  no  event  depart. 


BOARD  OF  CHILDREN'S  GUARDIANS 
OF  MARION  COUNTY,  Appt.. 

V. 

Gertrude  SHUTTER. 
(138  iDd.  268.) 

1.  A  jud^rmentis  not  neceasarily  void 

because  the  court  bases  it  on  a  void  statute,  if 
the  court  has  Jurisdiotion  of  tbe  subject  denved 
from  other  sources. 

2.  The  g^uardiaAship,  custody t  and  con- 
trol of  minors  being  within  the  jorls- 
diction  of  the  circuit  court  m  Indiana,  it? 
judgrment  committing  an  Infant  to  the  custody 
of  a  board  of  children's  guardians  is  not  void  on 
collateral  attack,  although  it  assumes  to  act  un- 
der an  unconstitutional  statute. 

8.  No  notice  to  an  infant  under  fourreoo 
years  of  age  is  necessary  in  a  proceeding  for  the 
appointment  of  a  guardian  of  ibo  person  of  such 
child. 

iJune  15, 1898.) 

APPEAL  by  defendant  from  a  judcmeni 
of  the  Superior  Court  for  Marion  Countj 
liberating  petitioner  from  its  custody  upon 
habeas  corpus  proceedings.     Rettrsed, 


Note.— As  to  state  guardianship  of  children,  see 
noU  to  Whalen  v.  Olmstead  (Conn.)  15L.  K.  A.  S«8. 
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The  facts  are  stated  in  the  opinion. 

MeMva.  W.  P.  Fishback,  B.  K.  Elliott, 
W.  F.  Elliott,  S.  P.  Davis,  C.  L.  Hare, 
and  C.  Martindale  for  appellant. 

Messrs.  Frank  McCray  and  Samuel 
Ashby  for  appellee. 

McCabe,  J. ,  delivered  the  opinion  of  the 
court: 

The  appellee  applied  to  the  fturt  below  for 
a  writ  of  habeas  corpus  against  appellant, 
charging  it  with  unlawfully  restraining  her  of 
her  hberty.  An  exception  to  the  amended  re- 
turn to  the  writ  by  appellant  was  taken  by  ap- 
pellee and  sustained  by  the  trial  court,  to  which 
ruling  appellant  excepted,  and  failing  to 
further  amend  its  return,  and  electing  to  stand 
thereon  without  further  pleading  or  action,  it 
was  adjudged  that  the  alleged  holding  and  de- 
tention of  the  appellee  was  without  authority  of 
law.  etc. 

The  return,  after  reciting  in  detail  the  ap- 
pointment of  all  the  members  of  the»Board  of 
Children's  Guardians  by  the  circuit  court  of 
Marion  county  from  the  organization  of  the 
board  to  that  time,  giving  the  names  of  all  the 
present  members,  as  well  as  their  predecessors, 
reads  as  follows: 

That  acting  as  such  corporation  as  afore- 
said of  which  the  parties  whose  names  have 
been  hereinbefore  set  forth  are  members,  said 
corporation,  on  the  1st  day  of  March,  1893,  in 
the  January  term  for  the  year  18^8  of  the  Ma- 
rion circuit  court  filed  in  said  court  a  petition 
as  follows:  '' 

In  the  Matter  of  }  Infant. 
Gertrude  Shutter.  \      Petitfon  for  Custody. 

To  The  Honorable  Judge  of  the  Marlon  Circuit 

Court: 

The  Board  of  Children's  Guardians  of  Mar- 
ion county,  a  corporation  existing  under  and 
acting  by  virtue  of  the  laws  of  Indiana,  re 
spectf ully  petition  'Me.  court  and  say  that  Ger- 
trude Shutter  is  i  female  child,  of  thirteen 
years  of  age;  thac  the  father  of  said  child  is 
Shade  A.  Shutter,  residing  at  Jeffersonville. 
Indiana:  that  the  mother  of  said  child  is  Bell 
Shutter,  residiTig  at  249i  W.  South  street, 
within  Marion  county,  Indiana;  that  the  child 
is  in  the  actr.al  custody  and  control  of  her 
mother,  the  siid  Bell  Shutter;  that  the  father  of 
said  child  hr^s  abandoned  his  family;  that  said 
mother  is  in  constant  habits  of  drunkenness 
and  low  and  gross  debauchery;  that  said  child 
is  neglectfid  and  kept  in  associations  which 
tend  to  her  corruption  and  contamination. 

Wherefore  the  Board  of  Children's  Guard- 
ians of  Marion  county  petitions  this  court  to 
order  that  said  child  be  committed  to  the  cus- 
tody and  control  of  said  board. 
(Signed. )  The  Board  of  Children's  Guardians, 
By  Nathaniel  A.  Hyde,  President. 

C.  L.  Hare, 

Attorney  for  Petitioner. 

This  petition  was  duly  verified. 

The  court,  having  inspected  the  petition, 
ordered  that  the  writ  for  the  custody  of  said 
child  be  issued  thereon,  and  that  the  same  be 
served  upon  Bell  Shutter,  the  mother  of  said 
child,  in  Indianapolis,  and  Shade  A.  Shutter, 
at  Jeffersonville,  Clark  county,  Indiana,  and 
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directed  that  said  minor  child  should  be  kep 
in  the  keeping  of  said  board  until  the  final 
order  of  the  court  upon  said  petition.  Said 
writs  were  issued  thereon  and  the  said  Ger- 
trude Shutter  was  taken  by  the  sheriff  of 
Marion  county  on  said  writ,  and  delivered  to 
the  defendant  said  corporation.  Said  petition 
was  set  for  hearing  on  the  11th  day  of  March, 
1893,  and  notice  thereof  was  ordered  to  be 
given  to  said  Bell  Shutter  and  Shade  A.  Shut- 
ter, the  parents  of  said  child.  And  on  the 
4th  day  of  March,  1893,  by  agreement  of  both 
parties,  said  Marion  circuit  court  proceeded  to 
hear  and  determine  said  cause  on  said  petition, 
and  having  heard  the  evidence,  and  being  suffi- 
ciently advised,  said  court  entered  in  said 
cause  the  following  order  and  decree,  to  wit: 
And  afterwards,  to  wit: 

On  Saturday,  the  4th  day  of  March,  1893, 
the  same  being  the  54th  judicial  day  of  the 
January  terM,  18b3,  of  the  Marion  circuit 
court,  the  following  additional  proceedings 
were  had  in  this  cause: 

"Comes  the  Board  of  Children's  Guardians 
of  Marion  county,  Indiana,  by  C.  L.  Hare,  its 
attorney,  and  comes  also  Shade  A.  Shutter  in 
person  and  by  J.  F.  McCray.  his  attorney,  and 
defendant,  Bell  Shutter,  in  person  comes  also, 
and  now  by  agreement  of  all  parties  notwith- 
standing the  return  day  of  the  writ  issued 
herein,  this  cause  is  submitted  to  the  court  for 
trial,  finding,  and  determination,  and  the  evi- 
dence and  argument  of  council  having  been 
heard,  and  the  court  having  seen  and  inspected 
the  petition  herein,  and  being  fully  advised, 
finds  that  the  allegations  of  said  petition  should 
be  sustained;  that  said  Gertrude  Shutter  is  a 
female  child  of  the  age  of  thirteen  years,  and 
that  she  should  be  given  to  the  custody  of  the 
Board  of  Children's  Guardians. 

"Il  is  therefore  considered  and  adjudged  by 
the  court  that  the  said  (Jertrude  Shutter  be,  and 
she  is  hereby,  given  to  the  custody  of  the  Board 
of  Children's  Guardians  of  Marion  county,  In- 
diana." 

The  return  further  shows  that  there  was  a 
motion  for  a  new  trial  of  said  cause  overruled, 
and  a  motion  to  modify  the  order  was  also 
overruled.  The  return  further  shows  this 
judgment  of  said  circuit  court  remains  in  full 
force  unmodified,  unreversed,  and  not  appealed 
from.  If  that  judgment  is  valid,  the  return 
was  good,  and  the  superior  court  in  general 
term  erred  in  affirming  the  judgment  in  special 
term  adjudging  the  return  insufficient. 

It  is  earnestly  insisted  by  appellee  that  the 
judgment  of  the  circuit  court  in  awarding  her 
custody  and  control  to  appellant  was-void  be- 
cause It  is  asserted  the  act  approved  March  9, 
1889  (Acts  1889,  p.  261).  as  amended  by  the  act 
approved  March  9,  1891  (Acts  1891,  p.  365),  as 
amended  by  the  act  approved  March  3,  1893 
(Acts  1893.  p.  282),  under  which  the  circuit 
court  proceeded,  is  in  conflict  with  several  pro- 
visions of  the  state  Constitution.  It  is  main- 
tained with  earnestness  and  ability  for  appel- 
lee that  **all  judgments  had  and  rendered  un- 
der a  law  that  is  unconstitutional  are  void, 
and  are  as  if  no  proceeding  or  judgment  had 
been  had  or  rendered." 

Conceding  that  proposition,  and  yet  counsel's 
contention  is  not  established.  If  the  law  which 
gives  the  sole  power  or  jurisdiction  to  the  court 
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to  render  the  judgment  is  uncdostitutional  and 
void.and  if  without  such  a  law  in  force  the  court 
would  have  no  power  to  render  the  judgment  in 
question,  then  the  law  being  void,  the  judg- 
ment dependingwbolly  on  such  void  law  would 
also  he  void.  Where,  however,  the  court  has 
jurisdiction  to  adjudicate  upon  the  subject,  de- 
rived from  other  sources  than  the  supposed  void 
statute,  even  though  it  may  attempt  to  follow 
that  statute,  it  does  not  necessarily  follow  that 
its  judgment  is  void.  Adjudgment  founded  on 
a  statutory  bond  depending  for  its  validity 
wholly  on  the  statute  which  is  unconstitutional 
and  void,  is  not  void  and  cannot  be  collater- 
alljf  impeached  because  the  statute  is  unconsti- 
tutional and  void.     Caasel  v.  Scott,  17  Ind.  514. 

If  the  drcuit  court  had  jurisdiction  over  the 
subject  and  the  parties,  though  it  committed 
the  greatest  irregularities  and  errors,  its  judg- 
ment cannot  be  collaterally  impeached  therefor 
as  this  proceeding  attempted  to  do.  Dntidson 
V.  Koehler,  76  Ind.  898:  Saner  v.  Twining,  81 
Ind.  366;  State,  Morrison,  v.  Morris,  103  Ind. 
161. 

The  circuit  court  was  a  court  of  general  ju- 
risdiction." If  it  was  not  clothed  with  all  the 
Jurisdiction  of  the  English  court  of  chancery, 
It  is  within  a  branch  of  the  equity  powers  of 
the  circuit  courts  of  this  state  that  they  have 
the  superintendence  of  infants,  idiots,  and  lu- 
natics.    McCord  V.  Ochiltree,  8  Blackf.  15. 

The  power  to  appoint  guardians  for  infants, 
idiots,  and  lunatics  conferred  by  the  statute  is 
merely  declaratory  of  the  power  they  already 
possessed.  Gardner  v.  Gordon,  41  Ind.  9!^; 
Child  V.  Dodd,  51  Ind.  484;  Neatis  v.  Dick,  72 
Ind.  874;  Lagrange  County  Comrs,  v.  Rogers,  55 
Ind.  297;  Erskine  v.  Whitehead.  84  Ind.  357; 
McKenzie\.  State,  Dickinson,  80  Ind.  547;  Mc- 
Glennan  v.  Margowski,  90  Ind.  150;  Bryan  v. 
Lyon,  104  Ind.  227. 

We  therefore  hold  that  the  circuit  court  had 
ample  power  to  deal  with  and  adjudicate  upon 
the  subject  of  the  guardianship,  custody,  and 
control  of  minors.  The  circuit  court  therefore 
had  jurisdiction  of  the  subject.  It  is  earnestly 
contended  that  the  circuit  court  acquired  no 
jurisdiction  over  the  person  of  the  appellee, 
the  minor  whose  custody  and  control  were  de- 
termined by  the  adjudication.  If  that  is  true, 
the  judgment  would  be  void  the  same  a§  if  ju- 
risdiction over  the  subject  was  wanting.  The 
ground  upon  which  this  contention  is  based  is, 
that  there  was  no  notice  or  process  served  on 
the  infant  notifying  her  that  such  an  adjudi- 
cation affecting  her  was  to  take  place.  No  no- 
tice appears  to  have  been  served  upon  her  ex- 
cept taking  her  into  custody  by  the  appellant 
before  the  hearing  of  their  petition.  But  there 
was  process  served  on  her  mother  and  father, 
and  a  full  opportunity  afforded  them  to  be 
heard  against  the  granting  of  the  petition,  and 
they  appeared  at  the  hearing.  But  it  is  ably 
contended  that  that  is  not  sulficient  to  confer 
jurisdiction  over  the  person  of  the  child.  In 
some  of  the  states  no  other  notice  than  notice 
to  parents,  or  if  no  parents,  next  of  kin,  is  re- 
quired to  enable  courts  to  appoint  a  guardian. 
Counsel  for  appellee  have  referred  us  to  a 
large  number  of  cases  holding  that  a  summons 
must  be  served  on  an  infant  the  same  as 
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an  adult,  or  the  judgment  will  be  void  as  to 
such  infant.  And  in  that  class  of  cases  it  will 
be  equally  so  if  the  infant  was  but  a  week  old. 
and  would  be  as  unconscious  of  the  reading  of 
the  summons  to  it  as  a  block  of  wood,  and  yet 
the  law  imperatively  requires  the  service  of 
such  summons  on  such  an  infant  in  that  class 
of  cases  as  much  as  upon  an  adult,  or  the  adju- 
dication will  ^  void  for  want  of  jurisdiction 
over  the  person.  But  the  class  of  cases  they 
have  referred  us  to,  and  that  we  have  been  dis- 
cussing, is  such  only  as  where  the  judgment 
sought  or  the  adjudication  to  be  bad  is  to  de- 
prive the  infant  of  some  property  or  right  or  to 
injuriously  affect  such  minor  in  its  rights  of 
property.  In  that  respect  its  rights  are  pre- 
cisely the  same  as  an  adult;  hence  it  must  have 
the  summons  read  to  it  precisely  the  same  as  an 
adult,  though  it  does  not  understand  a  word  of 
it.  Its  right  to  control  its  own  actions  is  not 
like  an  adult.  It  is  subject  to  either  parental 
control,  the  guardian's  control,  or  the  control 
of  the  court  or  chanceHor,  in  the  absence  of 
parent  or  guardian,  on  account  of  its  lack  of 
discretion  and  knowledge  sufficient  to  guide  its 
own  actions  for  its  own  best  interests.  Hence, 
in  a  proceeding  for  the  appointment  of  a  guard- 
ian for  it,  the  principle  of  the  cases  above  re- 
ferred to  has  no  application  whatever  where 
it  is  under  fourteen  years  of  age.  Such  an  ap- 
pointment does  not  deprive  it  of  any  of  its 
rights  of  property  or  injuriously  affect  its 
rights  in  that  regard.  It  is  but  an  officer  of 
the  court  appointed  to  wield  the  power  of  an 
arm  of  a  court  of  equity,  and  no  notice  to  the 
infant  is  required.  Kurtz  v.  St.  Paul  d-  D.  R. 
Co.  48  Minn.  339 ,\  Re  Gibson,  154  Mass.  378; 
Reynolds  v.  Hmce,  51  Conn.  472. 
'  We  therefore  concJude  that  the  circuit  court 
had  jurisdiction  of  the  person  of  the  infant  and 
the  subject  matter  of  thr?^  ad  indication.  It  may 
have  erred  in  every  step  pi  those  proceedings; 
we  do  not  decide  that  it  did.  or  did  not,  be 
cause  such  errors  and  irregularities  cannot  be 
inquired  into  on  a  writ  of  ha(?eas  corpus.  Rev. 
Stat.  1881,^1119:  Wentteort/it  v.  Alexander,  66 
Ind.  39;  Kinningham  v.  Dickey,  125  Ind.  180; 
Turner  v.  Conk'^y,  182  Ind.  ^8,  17  L.  R.  A. 
509;  Smith  v.  Hess,  91  Ind.  ^424;  Loirery  v. 
Hoicard,  103  Ind.  440;  Davis  y.^  Bible,  134  Ind. 
108.  \ 

Such  errors,  if  any  were  committed,  must  be 
relieved  against  just  as  in  any  otier  adjudica- 
tion—by appeal,  bill  of  review,  or  any  method 
known  to  the  law  for  rehef  againsft  an  errone- 
ous judgment.  \ 

The  conclusion  we  have  reached  \not  only 
finally  disposes  of  this  case  in  this  qourt,  but 
also  in  the  court  below  without  decia  ing  any- 
thing whatever  about  the  constitutionaiity  of 
the  statute  so  ably  and  exhaustively  discussed 
by  counsel  on  bo'b  sides.  Under  such  circum- 
stances, our  duty  does  not  require  us  lo  enter 
upon  that  field  of  investigation.  Cummngs  v. 
Stark,  188  Ind.  94. 

The  judgment  is  reversed,  and  the  cj'use  re- 
manded, with  instructions  to  overrule  the  ex- 
ceptions to  the  amended  return. 

Petition  for  rehearing  overruled  No?^ember 
15,  1894. 
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City  of  INDIANAPOLIS,  Appt, 

V. 

Jodson  A.  WANN.   Receiver  of  Sun  Vapor 
Street- Ligbt  Company. 

( Ind ) 

1.  A  contract  for  street  ligrhta  for  five 
yearm  at  a  certain  price  per  lifrht  per 
year  pajrable  montlily*  made  by  the  ezeo- 
utive  depfurtment  of  public  works  when  no  ap- 
propriation for  the  purpose  ^d  been  made  ex- 
cept for  a  month  or  two  in  advance,  is  void, 
where  the  statute  provides  that  no  executive  de- 
partment shall  bind  the  city  by  a  contract,  agree- 
ment, or  in  any  way  to  any  extent  beyond  the 
amount  of  money  at  the  time  already  appropri- 
ated by  ordinance  for  the  purpose,  and  that  all 
contracts  and  agreements,  expressed  or  implied, 
and  all  obligations  of  any  and  every  sort  beyond 
such  existing  appropriations,  are  atxiolutely  void. 

2.  Subsequent  appropriations  for  in- 
stalments comij^  due  on  a  contract 
made  by  city  authoriiles  in  violation  of  statute, 
prohibiting  contracts  for  which  appropriations 
had  not  already  been  made,  cannot  operate  as  a 
ratifloation  of  the  contract  so  as  to  make  it  bind- 
ing. 

(February  13,  1896.) 

APPEAIi  by  defendant  from  a  judgment  of 
the  Superior  court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  to  recover  the 
contract  price  for  light  furnished  to  the  cUy  of 
Indianapolis.     Retersed. 

The  facts  are  stated  in  the  opinion. 

Mewrs,  J.  E.  Scott  and  James  B.  Curtis* 
for  appellant: 

The  contract  sued  upon  is  void,  because  pro- 
hibited b^  the  statute. 

Kiiehlt  v.  Minneapolis  Brush  Electric  Co.  58 
Minn.  418  (1894);  Garrison  v.  Chicago,  7  Biss. 
480;  Indianapolis  v.  Indianapolis  Gaslight  db 
C.  Co.  6«  Ind.  404;  Superitn-  v.  iV<?r^«,  24  U.  S. 
App.  59,  63  Fed.  Rep.  357;  Bladen  v.  Phila- 
delphia, 60  Pa.  464;  Philadelphia  v.  Flanigen, 
47  Pa.  21;  Johnson  v.  Indianapolis,  16  Ind. 
227;  Jonas  v.  Cincinnati,  18  Ohio.  818;  Wal- 
laces. San  Jose,  29  Cal.  181;  San  Francisco 
Gas  Co.  V.  Briekwedel,  62  Cal.  641;  Niles  Wa- 
tertoorks  v.  Niles,  59  Mich.  311;  Coalson  v. 
Portland,  Deady,  481;  Pullman  y.  New  Fork, 
49  Barb.  57;  1  Dill.  Mun.  Corp.  g§  131-184, 
note;  1  Beach.  Pub.  Corp.  §244. 

No  contract  can  be  made  which  is  expressly 
prohibited  by  the  statute,  whatever  may  be  the 
consequences. 

1  Dill.  Mun.  Corp.  447;  Indianapolis  v.  In- 
dianapolis Gaslight  d  C.  Co.  66  Ind.  405;  Val- 
paraiso V.  Gardner,  97  Ind.  6,  49  Am.  Rep. 
416. 

Our  present  city  charter  has  expressl;^  con- 
ferred ample  power  upon  the  corporation  to 
procure  necessary  public  ligbt  by  methods 
other  than  through  the  exercise  of  the  limited 
power  to  contract  therefor,  vested  exclusively 
in  the  board  of  public  works. 

Rev.  Stat.  1894,  3830. 


Even  if  powers  had  not  been  expressly  con- 
ferred, and  public  lights  could  not  be  procured 
except  by  contract  for  a  period  of  years,  there 
would  be  inherent  power  in  the  corporation  to 
make  such  necessary  contract. 

IDill.  Mun.Corp.  4th  ed.  89,450;  Crawfords- 
ville  V.  Braden,  130  Ind.  149,  14  L.  R.  A. 
268. 

All  persons  contracting  with  a  municipal 
corporation  must  at  their  peril  inquire  into  the 
power  of  the  corporation,  and  of  its  officers, 
to  make  the  contract.    The  city  is  not  estopped. 

15  Am.  &  Enff.  Enc.  Law,  p.  1100  note,  and 
cases;  Union  School  Twp.  v.  First  Nat.  Bank, 
102  Ind.  464;  Detroit  v.  Robinson,  38  Mich. 
108;  2  Beach,  Pub.  Corp.  1328.  note  5;  Mil- 
ford  V.  Milford  Water  Co,  124  Pa.  610,  3  L.  R. 
A.  122;  1  Dill.  Mun.  Corp.  447.  note,  448,  457; 
Pine  Civil  Twp.  v.  Buber  Mfg.  Co.  83  Ind. 
121. 

Messrs.  Miller,  Winter,  A  Elam  for  ap- 
pellee. 

McCabe»  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  as  receiver  of  the  Sun  Vapor 
Street-Light  Company,  sued  the  appellant  to 
recover  the  sum  of  $552.75,  as  an  instalment 
due  from  the  city  for  vapor  lights  furnished 
it  for  the  month  of  January,  1895.  under  the 
terms  of  an  alleged  contract,  and  seeking  cer- 
tain injunctive  relief.  The  superior  court 
overruled  a  demurrer  to  the  complaint,  and. 
the  defendant  (appellant)  refusing  to  plead 
further,  judgment  was  rendered  upon  demur- 
rer in  favor  of  appellee. 

•  The  only  error  assigned  calls  in  question  the 
ruling  upon  the  demurrer.  It  appears  from  the 
complaint  that  the  executive  department  of 
public  works  of  the  city  on  September  18. 1893, 
entered  into  a  contract  with  the  Sun  Vapor 
Street-Light  Company,  by  which  such  com- 
pany covenanted  that  it  would  furnish  to  said 
city  a  certain  number  of  Sun  Vapor  street 
lights  for  a  period  of  five  years  from  said  date 
at  a  certain  price  per  light  per  year,  payable 
in  monthly  Instalments,  and  the  city  coven- 
anted to  pay  accordingly:  and,  among  other 
things,  the  contract  contained  the  following 
mutual  covenants:  "To  each  of  the  provisions, 
conditions,  and  stipulations  of  this  contract, 
the  undersigned,  each  for  itself,  hereby  cov- 
enants, agrees,  and  binds  itself,  it  successors 
and  assigns."  Upon  the  part  of  the  city  the 
contract  is  executed  in  the  name  of  the  city, 
by  its  board  of  public  works,  with  the  city 
seal  affixed,  and  the  contract  is  also  signed  bv 
the  mayor.  It  further  appears  that  the  appel- 
lee was  duly  appointed  receiver  of  said  light 
company,  and  as  such  he  had  secured  the  per- 
mission of  the  court  appointing  him  to  bring 
this  suit.  It  is  also  shown  that  the  monthly 
instalment  for  which  the  suit  was  brought  was 
due  and  unpaid.  The  ground  on  which  it 
was  sought  to  defeat  the  action  in  the  trial 
court,  and  to  reverse  ils  judgment  in  this 
court,  is  that  the  contract  sued  on  was  and  is 


NOTB.— The  limitation  in  the  above  case  on  mu- 
nicipal liabilities  is  so  strong  as  to  present  a  clear 
distinction  l)etween  this  case  and  those  which  turn 
on  provisions  against  "debts'*  or  "indebtedness.** 
As  to  these,  see  Jiote  to  Beard  v.  Hopklnsvilie  (Ky.) 
31  L.  R.  A. 


23  L.  R.  A.  403;  also  Carter  v.  Thorson  (8.  D.)  24  L. 
K.  A.  734:  Linn  v.  Cbambersburff  (Pa.)  25  L.  R.  A. 
217:  Saleno  v.  Neosho  (Mo.)  27  L.  R.  A.  769;  KcJly  v. 
Minneapolis  (Minn.)  80  L.  K.  A.  281. 
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absolutely  void,  because  made  in  yiolation  of 
the  statute.  At  the  date  of  the  contract  the 
appropriations  by  the  common  council  to  the 
several  executive  departments  of  said  city  for 
the  current  expenses  of  the  fiscal  year  had  not 
been  made.  The  prior  fiscal  year  had  expired 
August  81,  1893.  For  that  year  the  council 
had^  on  September  26,  1892,  appropriated  to 
the  board  of  public  works  a  certain  sum  for 
public  light;  and  by  said  ordinance  said  ap- 
propriation continued  and  carried  to  October- 
1,  1893,  unless  the  appropriation  ordinance 
for  the  fiscal  year  ending  August  81, 1894,  was 
sooner  passed  by  the  council.  The  appropria- 
tion ordinance  for  the  fiscal  year  ending  Au- 
gust 81,  1894,  was  passed  September  21,  1898. 
and  carried  an  appropriation  to  said  depart- 
ment for  public  light  of  $76,000  for  said  year. 
So  far  as  appears  by  the  complaint,  this  ap- 
propriation was  not  more  than  suflicient  to 
meet  the  expenses  during  the  fiscal  year  for 
which  the  appropriation  was  made,  for  public 
light  of  all  kinds,  including  gas  and  electric 
light,  upon  existing  contracts  then  in  force. 
Upon  September  18,  1893,  being  the  day  and 
date  upon  which  the  contract  sued  on  was  en- 
tered into,  there  remained  unexpended  of  the 
sum  appropriated  to  said  department  for  pub- 
lic lights  for  the  fiscal  year  ending  August  81, 
1898,  the  sum  of  $15,000,  which  sum  was  suf- 
ficient only  to  meet  the  expense  of  lighting  the 
city  by  gas,  electricity,  and  vapor  light  for 
and  during  the  months  of  September  and  Oc- 
tober, 1898.  In  other  words,  the  complaint 
shows  that  upon  the  date  of  the  execution  of 
the  contract  the  appropriation  to  the  depart- 
ment of  public  works  was  only  sufiicient  to 
pay  upon  existing  contracts  for  the  current 
and  succeeding  month ;  and  even  this  sum  was 
not  available  after  October  1,  because  upon 
that  date  the  appropriation,  by  its  terms, 
lapsed.  Subsequent  appropriations  were  made 
to  the  department  of  public  works  for  public 
light,  as  appears  by  the  complaint;  but  at  no 
time  did  the  common  council  authorize  the 
execution  of  said  contract,  or  take  any  action 
to  confirm  or  approve  the  same.  In  the  last 
appropriation  ordinance  (being  Exhibit  G  of 
the  complaint),  there  is  an  express  provision 
in  §  8  that  the  appropriation  for  vapor  lights 
by  item  28,  under  heading  "Department  of 
Public  Works,"  is  not  to  be  taken  or  deemed 
as  a  ratification  of  any  contract  "heretofore 
entered  into  by  the  department  of  public  works 
of  said  city  which  may  not  have  been  author- 
ized by  previous  appropriatiotis  therefor." 
It  is  further  shown  that  the  board  of  public 
works  on  December  19,  1894,  notified  appellee 
in  writing,  that  said  city  was  not  bound  by 
said  contract,  that  the  same  was  illegal,  and 
that  it  would  not  pay  for  any  lights  furnished 
under  said  contract  by  appellee  after  Decem- 
ber 81, 1894.  The  appellee  nevertheless  con- 
tinued to  furnish  them  for  the  month  of  Janu- 
ary, 1895,  and  now  seeks,  in  the  complaint,  to 
recover  therefor  upon  said  contract. 

The  board  of  public  works,  by  the  act  com- 
monly known  as  the  ''City  Charter"  for  said 
city,  is  an  executive  department  of  said  city 
government,  with  certain  powers  conferred  to 
contract  on  behalf  of  the  city,  subject  to  cer- 
tain limitations  therein  prescribed.  Rev.  Stat. 
1894,  g§  8812-3819,  among  which  powers  is 
81  L.  R.  A. 


the  power:  ''To  contract  for  the  furnishing 
of  gas,  either  natural  or  artificial,  water,  steam 
or  electricity,  light  or  power,  to  said  city  or 
the  citizens  thereof,  by  any  company  or  indi- 
vidual, and  in  such  contract  to  fix  the  price  to 
be  charged  for  the  same  in  such  city,  subject 
to  ordinances  of  such  city,  in  relation  to  con- 
sumption by  private  consumers,"  provided 
that  such  powers  can  only  be  exercised  pursu- 
ant to  an  ordinance  specifically  directing  the 
same.  Rev.  Stat.  1894,  §  8880.  top  page  359. 
The  board  of  public  works  assumed  to  act 
under  this  power  in  entering  into  the  contract 
sued  on.  This  power  is  subject  to  the  limita- 
tions expressed  in  the  statute  already  men- 
tioned, wherein  it  is  provided  that**the  legis- 
lative authority  of  the  city  shall  be  vested  in  a 
common  council."  Rev.  Stat.  1894.  §  8780. 
"All  ordinances,  orders,  resolutions,  and  mo- 
tions for  the  government  or  regulation  of  such 
city,  and  all  ordinances  for  the  appropriation 
of  money,  shall  originate  in  the  common  coun- 
cil. No  appropriation  shall  be  made  for  the 
payment  of  monev  otherwise  than  by  ordi- 
nance, specifying  by  items  the  amount  thereof 
and  the  department  for  which  such  appropria- 
tion shall  be  made."    Rev.  Stat.  1894.  §  3789. 

Sections  50-52,  62,  of  the  act  read  as  fol- 
lows: 

"50.  It  shall  be  the  duty  of  each  executive 
department,  before  the  commencement  of  each 
fiscal  year,  to  submit  to  the  joint  meeting  of 
the  l^eads  of  the  departments  and  of  the  vari- 
ous boards  hereinbefore  provided  for  in  §  45, 
an  estimate  of  the  amount  of  money  required 
by  their  respective  departments  for  the  ensu- 
ing fiscal  year  stating  with  as  great  particu- 
larity as  possible  each  item  thereof.  The 
comptroller  shall  at  the  same  time  submit  a 
statement  or  estimate  of  city  expenditures  for 
other  purposes,  for  the  ensuing  year,  over  and 
above  the  moneys  proposed  to  be  used  by 
various  executive  departments,  giving  with  as 
great  particularity  as  possible  each  item 
thereof.  After  such  meeting,  and  reports  and 
consultation,  the  city  comptroller  shall  there- 
upon proceed  to  revise  such  estimates  for  the 
ensuing  year,  and  the  comptroller  shall  then 
prepare  a  report  to  the  mayor  of  the  various 
estimated  amounts  required  in  said  comptrol- 
ler's opinion  for  each  executive  department,, 
and  for  other  city  expenses,  together  with  an 
estimate  of  the  necessary  per  cent  of  taxes  to 
be  levied.  The  mayor  shall  at  the  next  meet- 
ing of  the  common  council  present  such  report 
with  such  recommendations  as  he  may  see  fit. 
It  shall  be  the  duty  of  the  committee  of 
finance  of  said  common  council  thereupon  to 
prepare  an  ordinance  fixing  the  rate  of  taxa- 
tion for  the  ensuing  year,  and  also  an  ordi- 
nance making  appropriations  by  items  for  the 
use  of  the  various  executive  departments  and 
other  city  purposes  for  the  ensuing  year.  Said 
ordinance  may  reduce  any  estimated  item  for 
any  executive  department,  from  the  figures 
submitted  in  the  report  of  the  city  comptroller, 
but  shall  not  increase  the  same  unless  recom- 
mended by  the  mayor.  Such  appropriation 
ordinance  shall  thereafter  be  promptly  acted 
upon  by  the  common  council.  If  at  any  time 
after  the  passage  of  such  ordinance  an  emer- 
gency shall  arise  for  further  appropriations  for 
the  use  of  any  department  as  certified  by  such 
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departmeDt  as  hereinbefore  provided,  or  other 
purposes  during  the  year,  such  additiona]  ap- 
propriations may  be  made  on  the  recommenda- 
tion of  the  comptroller  by  a  two  thirds  vote  of 
the  council. 

"51.  No  executive  department,  officer,  or 
employee  thereof,  shall  have  power  to  bind 
such  city  by  any  contract,  agreement,  or  in 
any  other  way,  to  any  extent  beyond  the 
amount  of  money  at  the  time  already  appro- 
priated  by  ordinance  for  the  purpose  of  such 
department,  and  all  contractsand  agreements, 
express  or  implied,  and  all  obligations  of  any 
and  every  sort,  beyond  such  existing  appro- 
priations, are  declared  to  be  absolutely  void. 

*'52.  Any  city  official  who  shall  issue  any 
bond,  certificate,  or  warrant  for  the  payment 
of  money  which  shall  purport  to  be  an  obliga- 
tion of  such  city,  and  be  beyond  the  unex- 
pended balance  of  any  appropriation  made  for 
such  purpose,  or  who  shall  attempt  to  bind 
such  city  by  any  contract,  agreement,  or  in 
any  other  way,  to  any  extent  beyond  the 
amount  of  money  at  the  time  already  appro- 
priated by  ordinance  for  such  purpose,  and 
remaining  at  the  time  unexpended,  shall  be 
liable  on  his  official  bond  to  any  person  in- 
jured thereby,  and  shall  be  fined  in  any  sum 
not  more  than  $1,000  and  imprisoned  in  the 
county  jail  not  more  than  six  months,  either 
or  both." 

"62.  All  the  expenses  incurred  or  author- 
ized by  such  board  of  public  works  shall  be 
payable  out  of  the  general  funds  of  such  city 
appropriated  to  the  use  of  such  board  and 
available  for  the  particular  purpose,  except 
where  this  act  specifically  directs  that  the  same 
is  to  be  paid  for  by  assessments  against  prop- 
erty holders."  Rev.  Stat.  1894,  S§  3821-3823, 
3838  (Acts  1891,  p.  187). 

The  full  meaning  of  the  provisions  already 
quoted  will  be  better  apprehended  bv  consid- 
ering in  connection  therewith  the  following 
portion  of  §  54 : 

"Sec.  54.  It  shall  be  the  duty  of  the  comp- 
troller: ...  To  keep  separate  accounts 
for  each  specific  item  or  appropriation  made 
by  the  council  to  each  department,  and  require 
all  warrants  to  state  specifically  against  which 
of  said  items  the  warrant  is  drawn.  Each  ac- 
count shall  be  accompanied  by  a  statement  in 
detail  in  separate  columns  of  the  several 
appropriations,  the  amount  drawn  on  each  ap- 
propriation, the  unpaid  contracts  charged 
against  it,  and  the  balance  standing  to  the 
credit  of  the  same.  He  shall  not  suffer  any 
appropriation  to  be  overdrawn  or  the  appro- 
priation for  one  item  of  expense  to  be  drawn 
upon  for  any  other  purpose,  or  by  any  depart- 
ment other  than  that  for  which  the  appropria- 
tion was  specifically  made,  except  on  trans- 
fers authorized  by  ordinances."  Rev.  Stat. 
1894,  fe5  3825. 

It  will  be  seen  that  by  §  50,  and  those  preced- 
ing it,  the  common  council  is  the  local  legis- 
lative and  governing  body;  has  exclusive 
power  to  levy  taxes  and  to  appropriate  the 
revenues,  and  thereby  authorize  their  disburse- 
ment. By  §^  51,  52,  62,  the  power  of  the  ex- 
ecutive departments  to  bind  the  city  by  con- 
tract is  limited  to  the  revenues  for  which  the 
levy  for  the  ensuing  fiscal  year  is  made,  and 
which  has  been  appropriated  to  the  several  de- 
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partments  for  the  specific  purposes  by  the 
council,  as  it  is  advised  the  same  is  necessary. 
It  is  conceded  in  the  complaint  and  appel- 
lee's argument  that  there  was  no  revenue  ap- 
propriated and  available  for  the  specific  pur- 
pose involved  in  the  contract,  beyond  what 
would  be  required  to  pay  the  instalment  on  such 
contract  for  the  current  month  and  the  ensuing 
month  of  October.  And  yet  it  is  contended 
by  the  learned  counsel  for  appellee  that  such 
contract  is  not  a  violation  of  the  statutory  pro- 
vision that  "no  executive  department,  officer, 
or  employee  thereof  shall  have  power  to  bind 
such  city  by  any  contract,  agreement,  or  in 
any  way,  to  any  extent  beyond  the  amount  of 
money  at  the  time  already  appropriated  by 
ordinance  for  the  purpose  of  such  department, 
and  all  contracts  and  agreements,  express  or 
implied,  and  all  obligations  of  any  and  every 
sort  beyond  such  existing  appropriations,  are 
declared  to  be  absolutely  void."  Rev.  Slat. 
1894,  §  3822.  The  instalment  sued  for  here  is 
that  for  the  month  of 'January,  1895,— far  be- 
yond the  amount  appropriated  at  the  time  the 
contract  was  entered  into.  It  is  only  attempted 
obligations  beyond  existing  appropriations  that 
the  statute  makes  void.  And  if  it  has  not 
done  so,  then  language  cannot  be  employed 
strong  enough  to  accomplish  that  manifest  ob- 
ject and  intent.  Counsel  cite  and  rely  on 
three  cases  in  this  court  to  uphold  their  con- 
tention that  the  contract  is  not  in  violation  of 
the  statutory  provision  quoted.  The  first  is 
Valparaiso  v.  Oardner,  97  Ind.  1,49  Am.  Rep. 
416.  It  was  sought  in  that  case  to  enjoin  the 
letting  of  a  contract  to  a  waterworks  company 
for  supplying  the  city  with  water  for  a  period 
of  twenty  years  at  an  annual  expense  to  the 
municipality  of  $6,000.  It  was  alleged  that 
the  corporate  Indebtedness  then  exceeded  5 
per  centum  of  the  assessed  value  of  the  taxa- 
ble property  .of  the  city,  and  that  there  was 
no  money  in  the  treasury.  The  ground  on 
which  it  was  sought  to  maintain  the  action 
was  that  the  proposed  contract  would  be  in 
violation  of  article  13  of  the  Constitution 
adopted  March  14,  1881,  which  provides  that 
"no  political  or  municipal  corporation  in  this 
state  shall  ever  become  Indebted,  or  for  any 
purpose  to  an  amount  in  the  aggregate  exceed- 
ing 2  per  centum  on  the  value  of  the  taxable 
property  within  such  corporation,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of  such 
indebtedness;  and  all  bonds  or  obligations,  in 
excess  of  such  amount,  given  by  such  corpora- 
tion shall  be  void."  Rev.  Stat.  1881,  §  220 
(Rev.  Stat.  1894,  §  220).  It  was  held  that  this 
inhibition  was  against  the  creation  of  an  in- 
debtedness or  debt  of  the  municipality  beyond 
the  limit  therein  prescribed.  But  it  was  held 
that  the  compensation  of  the  contractor  was 
not  a  debt,  within  the  sense  of  this  provision, 
until  the  service  was  performed  and  the  con- 
tractor was  entitled  to  be  paid,  and  in  that 
view  it  did  not  run  the  debt  beyond  the  con- 
stitutional limit.  The  pivotal  point  on  which 
the  decision  turned  was  the  word  "indebted," 
as  used  in  the  Constitution.  The  next  case 
cited  is  Croieder  v.  Sullivan,  128  Ind.  486,  13 
L.  R.  A.  647,  which  simply  reaffirms  the  same 
principle.  The  next  case  is  Foland  v.  Frank- 
ton(Ind.)4lN.  E.  1031.   That  case  simply  reaf- 
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Drmed  and  applied  the  same  principle  declared 
in  the  two  previous  cases.  In  this  latter  case 
it  was  sought  to  enjoin  the  letting  of  a  con- 
tract by  the  town,  by  which  it  was  to  pay 
$300  a  year  for  a  certain  number  of  street 
lights,  for  a  period  of  five  years;  and  it  was 
averred  that  no  petition  had  been  signed  by  a 
majority  of  the  resident  owners  of  the  taxable 
real  estate  of  said  town  to  contract  said  debt 
for  lighting  the  streets,  or  any  debt.  It  was 
claimed  that  such  a  contract  would  be  in  vio- 
lation of  §  27  of  the  act  of  1852.  reading  as 
follows:  "No  incorporated  town  under  this 
act  shall  have  power  to  borrow  money  or  in- 
cur any  debt  or  liability  unless  a  majority  of 
the  resident  owners  of  the  taxable  real  estate 
of  said  town  shall  petition  the  board  of  trus- 
tees to  contract  such  debt  or  loan."  Rev. 
Stat.  1894,  §  4377  (Rev.  Stat.  1881,  §  3342). 
It  was  justly  held  in  the  case  last  referred  to 
that  it  was  a  debt  or  loan  only  that  was  pro- 
hibited without  a  petition,  and,  following  the 
two  former  cases,  that  'the  agreement  to  pay 
for  the  lights  to  be  furnished  did  not  create  a 
debt,  within  the  meaning  of  the  section  quoted. 
But  here  we  have  a  very  different  prohibitory 
provision  to  deal  with.  The  exclusive  law- 
making power  of  the  state,  speaking  of  the 
powers  of  the  executive  departments  of  the 
city  government  of  appellant,  of  which  the 
board  of  public  works  is  one,  has  said:  "No 
executive  department,  officer,  or  employee 
thereof  shall  have  power  to  bind  such  city  by 
contract,  agreement,  or  in  any  way,  to  any  ex- 
tent beyond  the  amount  of  money  at  the  time 
already  appropriated  by  ordinance  for  the 
purpose  of  such  department,  and  all  contracts 
and  agreements,  express  or  implied,  and  all 
obligations  of  any  and  every  sort  beyond  such 
existing  appropriations,  are  declared  to  be  ab- 
solutely void."  Rev.  Sut.  1894,  g  8822.  Ap 
pellee^s  learned  counsel  gravely  urge  that  this 
prohibition  isaffainst  the  creation  of  a  "debt," 
or  an  "indebtedness,"  according  to  the  defini- 
tion given  that  term  in  the  cases  cited,  and 
does  not  prohibit  the  creation  of  other  obliga- 
tions. But,  if  this  court  may  fritter  away 
the  plain  language  of  the  statute  in  that  way, 
it  is  hardly  worth  the  while  to  have  another 
lawmaking  power  called  a  "legislature."  To 
do  as  counsel  gravelv  urge  us  to  do  would  be 
to  usurp  the  power  to  both  make  and  unmake 
laws.  If  the  judiciary  may  do  that,  a  legisla- 
ture would  be  an  appendage  to  government 
neither  useful  nor  ornamental.  The  language 
quoted  deprives  the  board  of  public  works  of 
the  power  to  bind  the  city,  by  any  contract, 
agreement,  or  in  any  way,  and  to  any  extent, 
beyond  the  amount  of  money  already  appro- 
priated by  ordinance  for  the  purpose  of  such 
department;  and  all  contracts,  express  or  im- 
plied, and  all  obligations,  of  any  and  every 
sort,  beyond  such  existing  appropriations,  are 
declared  to  be  absolutely  void.  If  language 
could  be  so  framed  as  to  make  such  a  contract 
absolutely  void,  this  language  has  certainly 
accomplished  that  result.  If  it  has  not,  then 
it  is  because  the  English  language  is  utterly 
incapable  of  conveying  that  idea  to  the  under- 
standing. But  it  is  earnestly  insisted  that 
this  court,  in  construing  the  above  language, 
ought  to  presume  that  the  legislature  em- 
ployed it  with  the  full  knowledge  of  the  de- 1 
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cisionsin  the  Valparaiso  Case  and  the  Sullivan 
Case,  and  that  they  supposed  from  those  de- 
cisions that  the  language  they  employed, 
above  quoted,  would  mean  indebtedneas  in 
the  sense  ascribed  to  that  term  in  those  cases. 
There  would  be  much  plausibility,  and  even 
force,  in  the  contention  if  the  word  "debt"  or 
''indebtedness,"  had  been  used  in  the  provi- 
sion now  under  consideration.  But  no  such 
word  is  used,  but  the  language  employed  is  so 
broad  and  sweeping  as  to  carry  down  obliga- 
tions of  all  kinds.  It  may  be  conceded  that 
the  presumption  arises  that  the  language  in 
question  was  employed  in  view  of  the  holding 
in  those  cases.  But  that  concession  militates 
against  counsel's  contention.  The  extraordi- 
nary strength  of  the  language  employed, 
doubled,  tripled,  and  quadrupled,  as  it  is.  to 
avoid  such  a  construction  as  is  contended  for, 
seems  to  point  with  unerring  certainty  to  the 
fact  that  the  legislature  meant  just  what  it  has 
said.  Similar  statutory  regulations  for  city 
governments  are  not  new.  Such  statutory  re- 
strictions, very  much  like  thoi»e  how  brfore 
us,  have  been  enacted  in  the  states  of  Minne- 
sota, Illinois,  Pennsylvania,  California,  Ohio, 
Michigan,  and  Oregon,  and  such  statutes  have 
received  by  the  courts  of  those  states  the  same 
construction  we  have  placed  upon  the  statute 
here  involved.  KiiMi  v.  Minneapolis  Brush 
Elechic  Co,  58  Minn.  418;  Garrison  v.  Chicago, 
7  Biss.  480.  Fed.  Cas.  No.  5,255;  Superior  v. 
Norton,  12  C.  C.  A.  469,  63  Fed.  Rep.  357. 
24  U.  S.  App.  59;  Bladen  v.  Philadelphia.  60 
Pa.  464;  Philadelphia  v.  Flanigen,  47  Pa.  21; 
Jonas  V.  Cincinnati,  18  Ohio,  318;  Wallaee  t. 
San  Jose,  29  Oal.  181;  San  Francisco  Oas  Co, 
V.  Brickmdel,  62  Cal.  641;  Niles  Waterwrrks 
V.  Sites,  59  Mich.  811;  CouUon  v.  Portland, 
Deady,'48l,  Fed.  Cas.  No.  3,275;  Pullman  v. 
New  York,  49  Barb.  57. 

It  is  contended  by  appellant  that  there  are 
two  lines  of  decisions  on  the  questions  before 
us,^one  supporting  appellant's  contention, 
and  the  other  supporting  appellee's  conten- 
tion. But  we  do  not  so  understand  the  cases. 
The  ones  that  are  in  point  at  all  are  against 
appellee's  contention,  and  support  appellant's 
contention.  There  are  cases  in  other  states 
like  the  Indiana  cases  cited  by  appellee  above 
mentioned,  but  we  do  not  think  they  or  the 
Indiana  cases  have  any  application  to  this 
case. 

The  learned  counsel  for  appellee  concede 
that  there  can  be  no  enforcement  of  this  con- 
tract until  there  is  an  appropriation  of  the 
revenue  for  that  specific  purpose;  contend- 
ing that  whenever  such  appropriations  are 
made  the  contract  lays  hold  on  them,  and 
their  payment  may  be  enforced  by  action. 
This  is  a  concession  that  if  no  appropriation 
is  ever  made  therefor  the  contract  can  never 
be  enforced.  That  amounts  to  a  concession 
that  when  made  it  was  not  a  contract,  because 
contracts,  when  validly  executed,  do  not  de- 
pend for  their  validity  on  the  sul)sequent  as- 
sent of  one  or  both  of  the  contracting  parties. 
If  validly  made,  it  received  the  assent  of  both 
parties  in  its  execution,  and  may  he  enforced 
against  either  party,  when  he  is  derelict,  with- 
out  again  obtainirig  his  assent.  1  Parsons, 
Cont.  Dlh  ed.  475;  Uartmel  v.  Newton,  79  Ind. 
If  the  contract  is,  as  appellee's  learned 
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counsel  concede,  ineffective,  it  is  because 
it  is  made  in  violation  of  tbe  statute.  Such 
a  contract  is  absolutely  void,  and  is  as  if 
it  had  never  been  made.  State  Bank  v.  CoquU- 
lardy  6  Ind.  232;  Cassaday  v.  American  Ins.  Co. 
72  Ind.  95;  Davis  v.  Barger,  57  Ind.  54;  Bey- 
nolds  V.  SUvensony  4  Ind.  619;  Link  v.  Clem- 
mens,  7  Blackf.  479;  Pate  y.  Wright,  80  Ind. 
476,  95  Am.  Dec.  705;  Heller  v.  Crawf&rd,  87 
Ind.  279;  Heavenridge  v.  Mondy,  34  Ind.  28; 
Case  V.  Johnson,  91  Ind.  479;  15  Am.  &  Eng. 
Enc.  Law,  pp.  1102,  1103.  If  the  contract 
had  never  been  made,  a  subsequent  appropri- 
ation could  not  have  the  effect  of  making  it  a 
contract.  The  contract,  being  illegal,  was  in- 
capable of  being  subsequently  ratified  so  as  to 
make  it  binding,  without  making  it  a  new 
contract.    Henry  v.  Heeb,  114  Ind.  275,  and 


authorities  there  cited.  All  persons  contract- 
ing with  a  municipal  corporation  must,  at 
their  peril,  inquire  into  the  power  of  the  cor- 
poration, and  of  its  ofl3cers,  to  make  the  con- 
tract. 15  Am.  &  Eng.  Enc.  Law,  p.  1100,  and 
cases  there  cited ;  Union  School  Twp.  v.  First 
Nat.  Bank,  102  Ind.  464;  Detroit  v.  Bobinson, 
88  Mich.  108;  2  Beach,  Pub.  Corp.  1228,  note 
5 ;  Milford  v.  MOford  Water  Co.  124  Pa.  610,  3  L. 
R.  A.  122;  1  Dill.  Mun.  Corp.  447.  448.  457; 
Pine  GivU  Twp.  v.  Huber  ^fg.  Go.  83  Ind.  121. 
We  are  therefore  of  the  opinion  that  the  com- 
plaint did  not  state  ;fact8  sufficient  to  consti- 
tute a  cause  of  action,  and  that  the  superior 
court  erred  in  overruling  the  demurrer  thereto. 
TJie  judgment  is  reversed,  and  the  cause  re- 
manded, with  'instructions  to  sustain  the  de- 
murrer to  the  complaint. 


NEBRASKA  SUPREME  COURT. 


NORWEGIAN  PLOW  COMPANY,  Appt., 

V. 

Reuben  BOLLM AN  et  al. 


(. 


.Neb.. 


.) 


*  1  •    A  party  cannot  predicate  error  upon 

a  ruhn^r  whlob  he  procured  to  be  made. 
*Headnote8  by  Norvai^  J. 


S.    The  transcript  ofappeal  is  the  exclusive 

evidence  of  the  proceedings  in  the  trial  court. 
8.   A  court  of  equity  will  not  enjoin  a 

Judjrment  at  Jaw.  upon  the  vround  of  fraud, 
where  it  does  not  appear  that  such  judgment  Js 
inequitable,  or  whore  it  Is  disclosed  that  plaintiff 
has  not  exercised  due  diligence  in  the  assertion  of 
his  rights. 

(February  18, 1896.) 


"S OTK,— Injunctions  against  jttdQmcnts  for  defenses 
existing  prior  to  their  rendition, 

I.    FaUure  of  consideration, 

a.  Oenerally. 

b.  In  judaments  for  purchase  money. 

1.  Insolvency. 

2.  Nonresidence, 

3.  RcMcission, 

4.  Mist<ik€, 

6.  Tide  bonds, 

6.  Defective  title  oenerally. 

7.  Deficiency  in  amount  of  land. 

8.  Fraud. 

9.  Re«3tidicata. 

10.  No  cause  of  action  for  injunction. 

11.  Sales  by  executors  and  administrators, 

12.  Summary  judgments. 
18.  Court  sales. 

c.  Judgments  in  favor  of  purchasers. 
ir.  Fraud, 

a.  Where  the  defense  is  forgery  or  non  est 

factum. 

b.  In  obtaining  a  contract. 

c.  Oenerally. 
III.  Public  j)olicu. 

a.  Oenerally. 

b.  Debt  for  confederate  money. 

c.  CkimbUng  debts. 

d.  Usury. 
rv.  Set-off. 

a.  Failure  to  assert,  at  law. 

b.  Parties. 

0.  Unliquidated  damages. 

d.  Trial  at  law. 

e.  No  set-off. 

t.  Insolvency  and  nonresidence. 
g.  Accounting. 
h.  Equitable  set-off . 
i.  In  matters  of  an  estate. 
J.  Mutual  Agreements, 
V.  Payment. 

a.  Failure  to  defend. 

b.  Defense  made. 
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c.  Equitable  defenseft. 

d.  Summary  proceedings. 

e.  Pleading  bitt  of  discovery. 
VI.  Conditims. 

Vll.  Partition  and  dower. 
VIII.  As  to  party. 
IX.  Title  to  property. 
X.  Nonlidbiliiy  in  general. 

I.  Failure  of  consideration. 
a.  OeneraUy. 

In  Norwegian  PiiOW  Co.  v.  Bollman  an  in- 
junction was  refused  against  a  judgment  on  an  in- 
demnifying bond  given  to  a  sheriff  in  order  to 
induce  him  to  make  a  levy,  where  the  judgment 
was  for  property  levied  on  by  the  sheriff,  and  for 
which  he  had  been  held  liable  to  the  execution 
debtor,  when  in  fact  the  sheriff  had  converted  a 
large  part  of  the  property  to  his  own  use  and  there 
was  a  failure  of  consideration,  and  the  judgment 
was  therefore  fraudulent,  on  the  ground  that  such 
a  defense  should  have  been  made  before  judgment 
where  no  excuse  was  given  for  negligence  in  failing 
to  make  the  defense.  Besides  the  bill  of  complaint 
did  not  give  the  value  of  the  goods  converted  by 
the  sheriff.  This  Is  in  accord  with  the  general  doc- 
trine whether  it  is  regarded  as  a  failure  of  consid- 
eration, or  as  a  fraud  on  the  complainant  in  the 
injunction  suit. 

Generally  an  Injunction  will  not  be  granted  on 
the  ground  of  failure  of  consideration  if  a  good  ex- 
cuse is  not  given  for  not  using  the  same  as  a  de- 
fense at  law,  where  some  peculiar  equitable  ground 
is  not  shown,  or  such  remedy  is  not  provided  by 
statute.  Williams  v.  Jones,  10  Smedes  &  M.  108; 
Megget  V.  Lynch,  8  La.  Ann.  6;  Brooks  v.  Whitson, 
7  Smedes  &  M.  518;  Miller  v.  McGuire,  Morris  (Iowa) 
160. 

So,  an  Injunction  for  failure  of  consideration 
was  refused  where  the  defense  was  also  that  in  an 
action  between  other  parties  it  was  held  that  there 
was  no  consideration,  as  this  was  no  defense.  Ckir- 
rlson  V.  Cobb,  108  Ind.  245. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Madison  County  in 
favor  of  defendant  in  an  action  to  enjoin  the 
collection  of  a  judcfment  which  had  been  re- 
covered by  Bollman  against  H.  A.  Pasewalk 
et  nl.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  H.  C.  Brome  and  R.  A.  Jones 
for  appellant. 

And,  where  the  Judsrment  wa9  obtained  on  a  tran- 
script  Trom  another  state  and  it  was  contended 
that  In  the  state  in  which  the  Judgment  was  orig- 
inally obtained  a  party  was  not  concluded  by  the 
judornient  from  pleading  failure  of  consideration. 
Minor  v.  Stone,  1  La.  Ann.  28a 

So,  an  injunction  on  the  ground  of  failure  of  con- 
sideration was  refused  on  account  of  complainant^s 
negligence  in  not  defendinar  at  Jaw,  where  no 
equitable  ground  was  shown.  Elston  v.  Blanchard, 
8  III.  420;  Raburn  v.  Shortridge,2  Blackf.  480:  Skin- 
ner Y.  Deming,  2  Ind.  558,  54  Am.  Dec.  463;  Marsh 
V.  Edgerton,  1  Chand.  (Wis.)  198;  Parker  v.  Morton, 
5  Blackf.  1. 

And  where  Tenn.  Code,  S  1806,  allowed  a  defense 
of  failure  of  consideration.  Ragsdale  v.  Gossett,  2 
Lea,  729. 

And  an  injunction  was  refused  where  a  summary 
Judgment  was  upon  a  note  obtained  by  plamtitT  at 
law  in  good  faith  for  value  before  maturity.  Tay- 
lor V.  Bowles,  28  La.  Ann.  294. 

And  where  the  defense  was  failure  of  consid- 
eration, and  was  sought  on  the  ground  that  com- 
plainant was  unable  to  testify  at  law,  as  the  same 
rules  in  regard  to  evidence  apply  in  equity.  Rob- 
inson V.Wheeler,  51  N.  H.  386. 

And  where  the  bill  did  not  state  whether  the  de- 
fense of  failure  of  consideration  was  made  at  law 
or  not,  as  such  defense  could  have  been  made  in  the 
suit  at  law  as  in  equity.  Dickson  v.  Richardson, 
16  Ark.  114. 

And  where  the  defense  was  made  of  failure  of 
consideration.  Thomas  v.  Heam,2Port.  (Ala.)2QS. 

But  an  injunction  on  the  ground  of  failure  of 
consideration  will  be  granted  if  a  statute  author- 
izes equitable  Interference,  or  if  the  failure  to  de- 
fend at  law  is  excused,  or  if  the  injunction  is  as- 
serted against  a  summary  Judgment,  or  if  it  is 
asked  on  equitable  ground. 

So,  an  injunction  was  granted  on  the  ground  of 
failure  of  consideration  where  such  defense  was 
not  made  at  law,  but  W.  Va.  Code,  chap.  126,  9  5, 
provided  equitable  Jurisdiction  on  the  ground  of 
failure  of  consideration,  fraud  in  the  procurement 
of  a  note,  and  breach  of  warranty  of  title  to  per- 
sonal property;  and  section  6  expressly  gave  the 
right  to  make  a  defense  at  law  or  omit  that  and  go 
to  equity  as  the  debtor  preferred,  without  giving 
any  excuse  for  not  defending  at  law.  Jarrett  v. 
Goodnow,  89  W.  Va.  602,  32  L.  R.  A.  — . 

And  where  the  defense  was  that  a  defeasance  to 
the  bond  on  which  Judirment  was  obtained  had  not 
been  performed,  which  defeasance  was  lost,  and 
was  on  a  valid  consideration  because  of  mutual 
stipulations.  The  loss  of  the  defeasance  was  suffi- 
cient to  give  equity  Jurisdiction  even  if  defense 
was  not  made  at  law.  Wilson  v.  Davis,  1  A.  K. 
Marsh.  219. 

And  where  a  sale  was  under  a  summary  order  of 
seizure  on  a  mortgage  note.  Green  well  v.  Roberts, 
7  La.  63.    See  Taylor  v.  Bowles,  supra. 

And  where  the  Judgment  was  on  l)onds  given  by 
a  maker  of  a  note  to  indemnify  an  indorser,  and 
such  indorser  did  not  pay  the  note  and  was  insol- 
vent, the  failure  of  consideration  could  not  be 
set  up  as  a  defense  at  law  in  the  suit  on  the  bonds, 
and  the  maker  of  the  note  could  not  have  set  off 
the  amount  paid  to  the  bank  on  his  note.  Scott  v. 
Shreeve.  25  U.  S.  12  Wheat.  605,  6  L.  ed.  744.  I 
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Messrs.  D.  A.  Holmes  and  Robertson  & 
Wi^on  for  appellees. 

Nerval*  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  suit  to  enjoin  the  collection  of 
a  judgment  of  the  district  court  of  Madison 
county,  rendered  in  an  action  at  law  where- 
in Reuben  Bollman  was  plaintiff,  and  H.  A. 


For  failure  of  consideration,  see  also  Howell  v. 
Motest  &4  Ala.  1,  fn/ro,  IV.  a,  and  Johnson  v. 
Smokey  (Miss.)  4  So.  788,  infra,  n.  b. 

b.  In  judgments  for  purchase  money, 
1.  Insolvency. 

In  cases  of  insolvent  vendors  injunctions  are 
usually  granted  against  Judgments  for  purchase 
money  If  the  title  to  real  estate  is  not  what  was 
agreed  to  be  conveyed,  or  if  there  is  a  deficiency 
in  the  amount,  or  if  there  are  outstanding  liens 
which  the  vendor  should  remove,  or  if  there  is  an 
eviction  by  a  claimant  under  a  superior  title.  In- 
solvency of  the  vendor  in  such  a  case  is  usually 
recognized  as  equitable  ground  for  Interference. 

Bo,  an  injunction  was  granted  against  a  purchase- 
money  Judgment  in  the  case  of  an  insolvent  vendor 
where  the  conveyance  was  with  covenants  of 
seisin  and  right  to  convey,  and  the  vendor  had  no 
title.  The  suppression  of  the  fact  that  he  had  no 
title  was  held  to  be  a  fraud  on  the  purchaser.  The 
court  said  that  the  right  to  an  action  at  law  upon  a 
covenant  of  the  deed  would  repel  the  complainant 
from  a  court  of  chancery,  but  that  the  vendor 
was  "admitted  to  be  utterly  insolvent^  and  a  Judg- 
ment against  him  would  be  worthless.^*  Ingram 
V.  Morgan,  4  Humph.  68,  40  Am.  Dec.  626. 

And  where  encumbrances  existed  at  the  time  of 
the  sale,  and  the  vendor  had  warranted  the  title  to 
be  free  from  encumbrances,  although  complainant 
knew  when  he  bought  the  land  that  they  existed; 
but  having  paid  them  off  be  was  entitled  In  equity 
to  a  deduction  even  if  the  Judgment  was  in  favor 
of  an  assignee.  Stockton  v.  Cook,  3  Munf.  6a,  5 
Am.  Dec.  504. 

And  where  the  title  to  that  part  of  the  land  which 
was  the  chief  consideration  was  defective  it  was 
held  that  "the  defectiveness  of  title  to  part  of  the 
property,  and  the  inability  of  defendant,  through 
insolvency,  to  compensate  the  deficiency,  are  the 
grounds  of  equity  set  forth  by  complainants,  and 
are  sufficient  of  themselves  to  entitle  them  to  the 
injunction."  Yonge  v.  McCormick,  6  Fla.  868, 63 
Am.  Dec.  214. 

And  where  the  title  was  defective  although  the 
time  for  obtaining  a  conveyance  had  not  arrived. 
Kelly  V.  Kelly,  2  Duv.d63. 

And  where  the  judgment  was  in  favor  of  an  as- 
signor of  a  title  bond  against  bis  assignee,  where 
there  was  a  deficiency  in  the  amount  and  title  of 
the  land,  the  assignee's  prayer  for  a  rescission  was 
denied  in  the  absence  of  any  fraud  or  warranty 
by  the  assignor.  Kelief  against  the  maker  of  the 
title  bond  who  had  conveyed  to  the  assignee  with 
warranty  was  denied  although  be  was  insolvent, 
on  the  ground  that  there  was  a  remedy  at  law. 
Moredock  v.  Rawlings,  3  T.  B.  Mon.  73.  iQutrre, 
what  remedy?  The  case  shows  that  he  was  insol- 
veot.  and  unless  the  prayer  for  a  rescission  of  the 
contract  with  the  assignor  was  the  one  referred  to 
there,  there  does  not  seem  to  be  any  relief  asked 
against  the  maker  of  the  bond.) 

And  an  injunction  was  granted  where  the  Ten- 
dor  died  insolvent  and  his  estate  was  wholly  un- 
able to  remove  an  outstanding,  lien,  although  the 
injunction  suit  was  not  for  a  rescission,  as  '*in  such 
a  case  it  is  competent  for  a  vendee  to  go  into  equity, 
without  intending  to  rescind  the  contract,  to  pro* 
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Pasewalk  and  others  were  defendants,  which 
judgment  was  affirmed  by  this  court  at  the 
January,  1890,  term,  the  opinion  being  re- 
ported in  29  Neb.  519.  The  injunction  case 
was  dismissed,  and  plaintiff  appeals. 

The  order  of  dismissal  is  as  follows :  **  The 
Norwegian  Plow  Co.  v.  Reuben  Bollman  et  al. 
Now,  on  this  17th  day  of  December,  1892, 
this  cause  came  on  to  be  heard  on  the  mo- 


tion of  the  plaintiff  for  judgment  of  dis- 
missal upon  the  issues  presented  by  the  plead- 
ings herein  filed,  and  the  court,  being  fully 
advised  in  the  premises,  sustains  said  motion, 
and  said  cause  is  dismissed  at  plaintiff's 
costs,  to  all  of  which  rulings  and  judgment 
of  the  court  plaintiff  at  the  time  excepted," 
etc.  It  will  be  observed  from  the  foregoing 
that  plaintiff  has  appealed  from  an  order 


cure  the  appropriation  of  the  purchase  money  to 
removing  the  encumbrance,  and  on  this  grround 
alone  can  this  bill  \te  held  tenable."  No  question 
was  made  as  to  defense  at  law.  Morrison  v.  Beck- 
with,  4  T.  B.  Mod.  73,  16  Am.  Dec.  136. 

And  whore  the  Judgment  was  obtained  by  an  as- 
sig'nee  on  a  purchase-money  note,  and  the  pur- 
chaser held  under  a  bond  to  coovey,  aod  the  ven- 
dor was  insolvent  and  was  unable  to  make  a  good 
title,  and  Mo.  Stat.  1835,  p.  105,  98  3,  5,  provide  that 
the  maker  of  a  note  might  make  any  defense 
against  the  same  in  the  hands  of  his  assignee  that 
he  might  have  made  against  the  assignor,  and  that 
the  assignee  should  not  obtain  a  greater  title  to 
any  bond  or  note  than  the  person  from  whom  he 
acquired  it.  It  was  held  there  was  a  total  failure 
of  consideration  and  acourtof  equity  could  not 
turn  the  parties  round  to  a  suit  at  law,  even  were 
it  obvious  that  such  suit  would  be  of  any  avail. 
Barton  v.  Rector,  7  Mo.  524. 

And  where  the  Judgment  was  for  the  price  of  the 
land  which  was  supposed  to  be  exempt  from  the 
grantor^s  debts,  but  was  liable  on  account  of  the 
unconstitutionality  of  the  Georgia  homestead  act. 
The  case  does  not  show  whether  this  defense  was 
available  at  law  or  not.  FiUingin  v.  Thornton,  49 
Ga.  384. 

And  where  there  had  been  a  mutual  contract  of 
exchange  of  land  and  the  plaintiff  at  law  was  un- 
able to  perform  bis  part  of  the  contract  and  never 
conveyed  the  land.  Hamlin  v.  Berry,  1  Overt. 
(Tenn.)39. 

And  where  an  injunction  had  been  granted  for 
an  eviction  and  dissolved,  and  the  Judgment  re- 
plevied, and  since  the  decree  in  the  injunction  suit 
the  vendor  had  become  insolvent.  ''L  had  been 
actually  evicted  from  the  entire  tract  by  a  para- 
mount title,  and  his  warrantor  had  become,  or  was 
then  ascertained  to  be,  insolvent  and  irresponsi- 
ble; and  consequently,  as  there  was  no  available 
remedy  at  law  on  the  warranty,  L's  only  relief  was 
in  a  court  of  equity,"  and  as  the  cause  for  injunc- 
tion did  not  exist  at  the  date  of  the  decree  in  the 
first  injunction  suit,  that  was  not  a  bar.  Luckett 
V.  Triplett,  2  B.  Mon.  39. 

And  where  the  vendor  was  insolvent  and  the  ti- 
tle was  defective  and  a  Judgment  had  been  ren- 
dered against  the  administrator  of  the  vendee  in 
damages  for  an  eviction  of  a  remote  grantee,  and 
all  the  heirs  consented  to  the  use  of  such  Judg- 
ment against  the  Judgment  for  purchase  money, 
the  vendee  had  a  covenant  to  refund  in  case  of  an 
eviction  which  was  binding  on  the  vendor  al- 
though not  in  the  deed.  It  was  said  that  "if  the 
appellees  hud  a  legal  right  to  the  damages  for 
which  relief  is  sought  by  them,  the  admitted  insol- 
vency of  the  appellant  gave  Jurisdiction  to  the 
chancellor."  A  question  was  made  as  to  failure 
to  defend  at  law,  but  the  court  held  that  such  ob- 
jection should  not  prevaiL  Jones  v.  Waggoner,  7 
J.J.  Marsh.  144. 

And  where  complainant  was  a  purchaser,  and 
the  creditor  of  his  vendor  was  attempting  to  sell 
the  land  and  to  collect  the  purchase  money  also  by 
garnishment.  The  equitable  grounds  were  that  it 
would  be  inequitable  to  sell  the  land  vacating  the 
purchaser's  title  and  at  the  same  time  require  the 
purchaser  to  pay  the  purchase  money,  and  as  the 
81  L.  R.  A. 


vendor  was  insolvent  there  could  be  no  remedy 
against  him.    Gunn  v.  Thornton,  49  Ga.  380. 

In  Taylor  v.  Lyon,  2  Dana,  276,  it  was  said  that 
the  unexpected  insolvency  or  removal  of  the  ven- 
dor, and  imminent  danger  of  eviction,  would  au- 
thorize an  injunction  against  the  enforcement  of 
a  Judgment  for  the  purchase  money  until  the  pur- 
chaser could  have  the  question  of  doubtful  title 
settled. 

In  Simpson  v.  Hawkins,  1  Dana,  303,  where  the 
grounds  for  injunction  against  a  Judgment  for 
purchase  money  were  warranty  and  defective  ti- 
tle, and  inability  of  vendor  to  remunerate  for  loss, 
and  there  was  no  eviction,  it  was  held  that  before 
an  injunction  will  be  granted  the  claimants  of  ti- 
tle must  be  made  parties,  and  their  title  determined. 
If  the  claimants  are  nonresidents  the  vendor  will 
be  required  to  give  a  bond  to  protect  the  vendee 
or  a  decree  quieting  title  will  protect  them  after 
seven  years  shall  have  elapsed. 

In  Oldfield  v.  Stevenson,  1  Ind.  153,  it  was  said  that 
an  outstanding  mortgage  upon  the  land  pur- 
chased might  be  ground  for  a  temporary  injunc- 
tion out  of  chancery  against  the  collection  of  the 
purchase  money  where  the  mortgagor  was  insol- 
vent. 

In  Addleman  v.  Mormon,  7  Blackf.  31,  it  was  said 
that  an  injunction  against  a  Judgment  for  pur- 
chase money  would  be  granted  where  there  were 
prior  encumbrances  which  the  vendor  had  agreed 
to  remove,  and  the  surety  on  a  bond  to  remove 
such  encumbrances  was  insolvent.  But  the  in- 
junction was  dissolved  because  there  was  not  a  re- 
lease of  errors  indorsed  on  the  bill. 

But  an  injunction  was  refused  where  the  vendor 
was  insolvent,  and  the  purchaser  did  not  establish 
deceit  in  the  sale  and  was  guilty  of  laches.  Ham- 
brick  V.  Dickey,  48  Ga.  578. 

For  purchase  money,  see  also  infra^  IV.  1. 

2.  Nonresidence. 

The  rule  in  case  of  nonresident  grantors  is 
similar  to  that  in  case  of  insolvent  grantors,  and 
an  injunction  will  be  granted  where  the  title  is  de- 
fective or  the  quantity  is  deficient. 

So,  an  injunction  was  granted  in  case  of  a  non- 
resident vendor  where  he  had  died  and  the  pur- 
chaser held  a  deed  of  general  warranty,  and  the 
vendor  had  no  title  to  a  large  tract,  which  was  held 
by  a  claimant  whose  title  by  possession  was  unas- 
sailable. The  purchaser  could  have  sued  the  ad- 
ministrator on  the  covenants,  but  he  might  have 
been  met  by  a  plea  of  nothing  to  administer,  and  if 
he  sued  the  heirs,  they  might  have  pleaded  Hens 
per  descent,  and  as  there  was  an  entire  failure  of 
consideration  as  to  the  tract  containing  300  acres* 
it  was  against  conscience  to  allow  the  Judgment  to 
be  enforced.  Richardson  v.  Williams,  3  Jones,  Eq. 
116. 

And  where  the  vendors  obtained  a  Judgment  on 
a  purchase-money  bond  and  had  no  title  to  the 
land  which  they  had  conveyed  under  a  general 
warranty  although  the  purchaser  had  a  cause  of 
action  on  the  covenant.  It  was  said:  "As  they 
(vendors)  are  nonresidents  and  had  no  property 
within  the  state,  this  court  will  not  permit  the  de- 
fendants to  recover  the  purchase  money  for  the 
land  the  title  of  which  was  admitted  to  be  defect- 
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sustaining  his  own  motion  to  dismiss  the 
cause.  He  having  expressly  invited  this  de- 
cision to  be  made,  if  erroneous,  it  is  his  own 
error,  and  not  the  error  of  the  court,  and  he 
is  thereby  precluded  from  assailing  the  rul- 
ing. Omaha  F.  Ins.  Co.  v.  Maxwell,  8,  eft  M. 
Co.  38  Neb.  858;  Weander  v.  Johnson,  42 
Neb.  117.  It  may  be  said  that  the  journal 
entry  is  incorrect  wherein  it  is  stated  that 


the  motion  to  dismiss  was  made  by  the  plain- 
tiff ;  that,  in  fact,  it  was  defendant's  motion. 
There  is  nothing  in  the  record  to  show  that 
such  a  mistake  was  made.  The  motion  is 
not  included  in  the  transcript,  and  the  jour- 
nal entry  contains  the  written  approval  of 
the  attorneys  for  the  respective  parties  in- 
dorsed thereon,  as  well  as  authenticated  by 
the  certificate  of  the  clerk  of  the  trial  court. 


Ive,  leaviDff  to  the  defendant  the  precarious 
remedy  of  sulnir  in  the  courts  of  another  state  for 
the  purpose  of  Retting  back  the  same  by  way  of 
damages  m  action  for  breach  of  the  covenants  of 
warranty."    Green  v.  Campbell,  2  Jones,  Eq.  446. 

And  where  the  title  was  defective  and  complain- 
ant was  deceived  by  false  representations  of  the 
vendor,  and  the  defect  of  title  was  not  discovered 
until  after  Judgment  at  law.  Fitch  v.  Polke.  7 
Blaokf.664. 

And  where  the  action  was  by  an  assignee  of  a 
bond  who  bad  notice  that  the  vendor  had  not  com- 
plied with  the  bond  or  conveyed  the  land  he  had 
agreed  to  convey.  Gray  v.  Overetreet,  7  Gratt. 
346. 

In  Golden  v.  Maupin,  2  J.  J.  Marsh.  296,  an  injunc- 
tion granted  against  a  purchase-money  Judgment 
on  the  ground  of  deficit  in  quantity  and  defective 
title,  and  nonresidence  of  vendor,  was  dissolved  on 
the  vendor  filing  a  bond  to  indemnify  the  vendee 
for  any  loss  which  might  accrue,  where  it  was 
doubtful  if  there  was  a  deficit  in  title  or  quantity. 

In  Taylor  v.  Lyon,  2  Dana,  276.  it  is  said  that  an 
injunction  will  be  granted  against  a  Judgment  on 
a  purchase-money  note  where  there  was  a  war- 
ranty and  the  vendor  is  a  nonresident,  and  there  is 
reasonable  ground  of  apprehending  danger  from 
a  superior  outstanding  title;  but  the  holders  of  the 
same  must  be  made  parties,  and  the  question  of 
their  title  determined. 

In  Wiley  v.  Fitzpatrick.  8  J.  J.  Marsh.  662,  an  in- 
Junction  was  granted  against  a  Judgment  on  a 
purchase- money  note  where  there  was  a  mistake 
in  the  amount  ot  the  land  conveyed,  part  being 
claimed  by  others  and  no  warranty  except  as  to 
title,  and  the  vendor  was  a  nonresident  as  there 
was  no  remedy  at  law.  But  complainant  was  re- 
quired to  make  the  claimants  of  title  parties  so 
that  their  title  could  be  passed  upon,  as  there  was 
no  eviction,  as  it  would  be  unjust  for  complainant 
to  hold  the  deed  and  also  to  have  an  injunction 
against  the  Judgment  for  the  purchase  money. 

See  also  Lucas  v.  Chapeze,  2  Litt.  (Ky.)  81,  infra, 
I.  b,  10;  Payne  v.  Cabell,  7  T.  B.  Mon.  198. 

8.  RescUsUtti. 

If  the  complainant  is  entitled  to  a  rescission  on 
account  of  the  title  or  where  the  sale  has  been  re- 
scinded, an  injunction  will  be  granted  against  a 
Judgment  for  purchase  money. 

So.  an  injunction  was  granted  against  a  Judgment 
for  purchase  money  on  a  rescission  of  the  contract 
of  purchase  where  the  purchase  was  conditional, 
and  complainant  on  the  failure  of  the  condi- 
tion tendered  back  the  deed,  and  the  defendant  in 
the  equity  suit  was  in  possession  of  the  property 
and  was  Insolvent.    Odell  v.  Reed,  54  Ga.  142. 

And  where  the  consideration  wholly  tailed  and 
complainant  bad  withdrawn  his  plea  at  law  reserv- 
ing his  rights  in  equity.  Vanscoy  v.  Stinchcomb, 
29  W.  Va.  283. 

So,  an  injunction  was  granted  against  a  Judg- 
ment for  purchase  money  in  a  suit  for  rescission 
where  the  sale  of  the  land  was  fraudulent  in  con- 
veying inferior  land,  although  an  unsuccessful  de- 
fense at  law  had  t)een  attempted,  as  adequate 
relief  could  not  be  had  at  law.  Calloway  v.  McEl- 
roy,  3  Ala.  406. 
31  L.  R.  A. 


And  where  the  defense  was  fraud  In  the  sale  of 
the  land,  and  the  remedy  at  hiw  was  Inadequate. 
Boyce  v.  Grundy,  28  U.  S.  3  Pet,  210,  7  L.  ed.  655. 

And  where  thesame  was  obtained  by  an  assignee, 
and  the  grounds  were  that  the  vendor  and  wife 
made  a  general  warranty  deed  to  the  complainant 
but  It  passed  no  title  from  the  wife  who  owned  the 
laud,  and  the  husband  had  only  a  life  estate,  acd 
the  statute  of  limitation  would  not  cure  this  defect 
as  long  as  the  vendor  lived.  Renick  v.  Kenfck.  5 
W.  Va.  291. 

And  where  the  purchaser  had  not  accepted  title 
under  a  bond  to  convey,  and  the  title  was  defective 
to  the  most  valuable  part.  It  was  said  that  it 
would  be  otherwise  if  a  title  was  accepted  under  ■ 
warranty  deed  as  the  remedy  would  be  un  the 
warranty.    Buchanan  v.  Alwell,  8  Humph.  516. 

And  where  the  grounds  were  that  the  vendor  had 
never  conveyed  the  land  as  required  by  the  title 
t>ond  and  was  unable  to  make  title,  although  the 
note  had  been  assigned,  as  Ark.  Rev.  Stat.  chap. 

II,  68,  provides  that  all  discounts  and  offsets  may 
be  made  either  in  law  or  equity  notwithstanding 
an  assignment.  It  was  said  that  if  the  suit  was  to 
avoid  payment  of  a  single  note,  defense  should 
have  been  made  at  law.  fiUwk  v.  Bowman.  9  Ark. 
601. 

In  Miller  v.  Palmer,  65  Miss.  828.  it  was  said  that 
if  a  purchaser  at  administrator's  sale  was  not 
evicted,  and  the  title  was  bad.  he  may  defend 
against  the  purchase  money,  or  may  proceed  to 
annul  the  sale;  but  if  he  knew  of  the  defect  and 
failed  to  plead  at  law,  he  will  be  precluded  from 
relief  in  chancery  unless  such  failure  is  excused. 
But  in  this  case  the  defect  in  the  title  was  claimed 
to  have  been  discovered  after  Judgment,  but  the 
time  was  not  stated,  and  an  injunction  was  granted 
on  a  rescission  and  an  accounting  by  complainant 
of  the  rents  and  profits. 

For  rescission,  see  Jackson  v.  Norton,  6  Cal.  187: 
Mark  ham  v.  Todd,  2  J.  J.  Marsh.  864:  Patterson  v. 
Miller,  4  Jones.  Eq.  451.  in/ro,  L  b,  6;  Edwards  v. 
Strode,  2  J.  J.  Marsh.  506,  infra,  I.  b,  10. 

4.  Mistake, 

The  purchaser  will  be  entitled  to  equitable  relief 
by  injunction  where  there  has  been  a  mistake  io 
the  conveyance  as  to  description,  or  in  other  es- 
sential matters. 

Ho.  an  injunction  was  granted  against  a  Judg- 
ment for  purchase  money  where,  through  mis- 
take of  the  draftsmen,  the  agreement  of  sale 
omitted  the  crops,  and  plaintiff  at  law  failed  to  put 
complainant  in  possession  of  the  same.  Booth  v. 
Kesler,  6  Gratis  850. 

And  where  the  defense  to  a  purchasermoney  note 
was  that  the  grantor  had  executed  the  deed  when 
under  twenty-one  years  of  age.  suppressing  the 
fact  as  to  his  age.  and  had  refused  to  make  a  new 
deed  when  he  t)ecame  of  age.    Bryan  v.  Primm,  1 

III.  33. 

But  an  injunction  was  refused  where  the  grounds 
for  the  same  were,  mistake  in  the  description,  and 
inability  of  the  vendor  to  make  a  good  title,  as  pn>- 
vided  by  title  bond,  but  the  allegations  in  regard 
to  inability  to  make  title  and  solvency  of  vendor 
were  not  definite  and  specific.  Long  v.  Brown.  4 
Ala.  622. 
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It  is  well  settled  that  the  transcript  of  ap- .  as  counsel   in  their  briefs  assume  to  be  the 
peal   is  the  sole  and  exclusive  evidence  of  { case,  yet  there  must  be  an  affirmance  upon 


the  proceedings  in  the  court  below.  Wean- 
der  V.  Johnson^  mpra;  Drvfus  v.  Molins,  M, 
&  8,  Co.  43  Neb.  288 ;  Davis  v.  Snyder,  46 
Neb.   415. 

The  same  result  is  reached  upon  a  ground 
less  technical.  Conceding  that  plaintiff  did 
not  ask  the  order  of  dismissal  to  be  made,  I  the  defendant  Bollman  was  sheriff  of  Knox 


the  merits,  as  we  shall  proceed  to  show. 
Before  doing  this,  a  statement  of  the  issues 
presented  by  the  pleadings  will  be  necessary 
to  a  proper  understanding  of  the  case,  since 
the  decision  was  predicated  upon  them  alone. 
The  petition   alleges,  in  substance,   that 


See  also  TbompsoD  v.  Tilton,  3i  N.  J.  Eq.  800, 
infra^  I.  o;  Wiley  v.  Fitzpatriok,  8  J.  J.  Marsh.  582, 
infra,  1.  b,  2. 

5.  TitU  bonds. 

Relief  will  generally  be  flrrantcd  where  the  ven- 
dee holds  under  a  title  bond,  and  the  vendor  is  un- 
able to  make  a  convey anoe  of  such  title  as  be  con- 
tracted for  owing  to  the  want  of  title  or  encum- 
brances. 

So,  an  injunction  against  a  Judgment  for  pur- 
chase money  was  granted  where  the  Judgment  was 
on  a  bond  to  make  title  and  defendant  had  no  title 
and  could  not  make  one.  In  such  a  case  the  bur- 
den was  on  the  vendor  to  show  that  his  title  was 
good.    Moredock  v.  Williams,  1  Overt.  (Ten n.) 325. 

And  where  the  defense  was  that  a  deed  had  not 
been  made,  for  which  the  bond  in  Judgment  was 
given,  but  that  the  grantor  conveyed  the  land  to 
another  party.  This  defense  of  failure  of  consid- 
eration may  be  made  either  in  law  or  in  equity,  but 
the  failure  to  defend  at  law  will  not  prevent  equita- 
ble interference.  Ludington  v.  Tiffany,  6  W.  Va. 
11. 

And  where  the  vendor  on  a  title  bond  failed  to 
procure  the  title  of  other  Joint  owners,  although 
complainant  had  procured  their  title  by  another 
contract  with  them.    Jaynes  v.  Brock,  10  Oratt.  211. 

And  where  the  suit  was  on  a  bond  to  make  title, 
and  the  grantor  had  no  title,  and  had  died,  and  it 
was  doubtful  if  title  could  be  obtained.  Cox  v. 
Jerman,  6  Ired.  Eq.  526. 

And  where  the  defense  was  that  the  grantor  was 
unable  to  make  title.  But  on  title  having  been  ob- 
tained and  deed  tendered,  the  injunction  was  dis- 
solved. No  question  was  made  as  to  defense  at 
law.    Fishback  v.  WUliams,  3  Bibb,  342. 

And  where  the  title  was  defective  and  the  de- 
fendant m  the  equity  suit  offered  a  deed  from  a 
third  party,  as  complainant  would  not  be  required 
to  accept  any  deed,  but  a  war^-anty  from  his  ven- 
dor, where  a  contract  for  such  a  deed  was  made. 
Mooro  V.  CJook,  i  Hay  w.  (Tenn.)  84. 

And  where  there  was  a  subsequent  suit  by  a 
claimant  to  recover  the  property,  and  the  vendor 
had  filed  his  deed  in  the  clerk^s  office  and  If  vied  on 
the  lot;  as  complainant  was  entitled  to  recover  the 
value  of  the  lot  with  improvements  at  the  time  of 
the  breach  on  his  bond,  and  unless  injunction  was 
granted  the  deed  would  cancel  his  bond  for  title, 
and  the  measure  of  damages  on  the  deed  would 
only  be  the  purchase  money  with  Interest,  under 
Ga.  Code,  M  2097, 2008.    Seago  v.  Bass,  49  Ga.  9. 

And  injunctions  were  granted  aiminst  Judg-ments 
for  purchase  money  in  cases  of  defective  title  in 
which  the  purchaser  held  by  title  bond  where  the 
vendor  was  a  nonresident.  Gray  v.  Overstreet,  7 
Gratt.  846. 

And  where  there  was  a  deficiency  in  the  amount 
of  the  land.  Hilleary  v.  Crow,  I  Harr.  &  J.  542:  Nel- 
son V.  Matthews,  2  Hen.  &  M.  164,  3  Am.  Dec.  620. 

And  where  there  was  a  contract  for  an  abate- 
ment of  the  price.  Humphreys  v.  McClenachan, 
1  Munf.  403. 

And  where  there  was  fraud  in  the  sale.  Lee  v. 
Vaughan.  Sneed  (Ky.)  288. 

And  where  the  vendor  was  insolvent.    Barton  v. 
Rector,  7  Mo.  524;  Hamlin  v.  Berry,  1  Overt.  (Tenn,) 
89;  Kelly  v.  Kelly,  2  Duv.  363. 
31  L.  R.  A. 


And  where  the  injunction  suit  was  for  a  rescis- 
sion. Buchanan  v.  Alwell,  8  Humph.  516;  Black  v. 
Bowman,  9  Ark.  601. 

For  title  bond,  see  Amick  v.  Bowyer,  8  W.  Va.  7, 
infra,  I.  b,  10;  Long  v.  Brown,  4  Ala.  622,  mpra,  I. 
b,  4;  Brittain  v.  McLain,  6  Ired.  Eq.  166,  infra,  I. 
c,ll. 

6.  Defective  title  oenerally. 

There  is  some  confiiot  of  authority  as  to  the  right 
to  an  injunction  against  a  purchase-money  Judg- 
ment, claimed  solely  on  the  ground  of  defective 
title.  Such  relief  has  been  granted  in  some  cases 
where  the  vendor  was  unable  to  make  a  convey- 
ance of  such  title  as  he  contracted  for  owing  to 
want  of  title  or  encumbrances. 

So.  an  injunction  against  a  Judgment  for  pur- 
chase money  was  granted  where  there  was  a  dower 
claim  agaiuAt  the  land,  which  the  vendor  promised 
to  have  released  by  his  wife  in  order  to  induce 
complainant  to  accept  the  deed.  MoKoy  v.  Chiles, 
5  T.  B.  Mon.  259. 

And  where  complainant  held  under  an  agreement 
of  warranty  of  title,  and  the  title  was  defective 
on  account  of  the  vendor^s  wife  having  a  dower  in- 
terest in  the  land.  In  this  case  the  vendor  was  a 
nonresident,  but  that  question  was  not  discussed. 
Sexton  V.  Pickering,  3  Rand.  (Va.)  468. 

And  where  encumbraooes  against  the  property 
were  in  Judgment  which  bad  been  enjoined  in  an 
action  by  the  vendor,  but  was  still  pending  on  ap- 
peaL  The  purchase-money  Judgment  was  enjoined 
until  the  vendor  should  reduce  the  encumbrances 
outstanding  to  a  sum  not  exceeding  that  of  the 
purchase  money  due.  Arnold  v.  Curl,  18  Ind.  339. 
See  Kicker  v.  Pratt,  infra. 

In  Koger  v.  Kane.  5  Leigh,  606,  it  was  said  that  a 
judgment  for  purchase  money  will  be  en1oine<l 
where  there  is  a  general  warranty  and  the  title  is 
clearly  shown  to  be  defective. 

In  Buell  V.  Tate,  7  Blackf.  55,  it  was  said  that  an 
injunction  may  be  granted  against  the  collection  of 
a  purchase- money  note  until  the  vendor  shall  pro- 
cure a  release  of  an  encumbrance  against  the 
property,  but  the  vendee  cannot  defend  at  law  on 
the  ground  of  failure  of  consideration,  as  the  en- 
cumbrance may  never  Injure  him. 

But  some  cases  have  refused  injunctions  on  fail- 
ure of  title  on  the  ground  that  the  remedy  by  de- 
fending at  law  the  action  for  purchase  money,  or  a 
remedy  on  the  covenant  of  title,  or  an  adequate 
remedy  at  law.  or  the  failure  to  offer  to  rescind, 
precluded  equitable  relief. 

So,  an  injunction  was  refused  against  a  Judg- 
ment where  the  defense  was  that  the  action  was 
for  the  recovery  of  rents  for  an  improvement  on 
public  land,  which  had  not  been  in  plaintifl^s  pos- 
session and  was  sold  by  the  government  to  another 
party,  as  this  defense  should  have  been  made  at 
law.    Rooks  V.  Williams,  13  La.  Ann.  874. 

And  where  the  defense  to  a  purchase-money 
mortgage  note  was  encumbrances  existing  at  the 
time  of  the  warranty,  and  was  not  made,  as  Ind. 
Civ.  Code,  f  56,  chap.  3,  provided  that  in  the  action 
to  foreclose  the  defendant  may  set  up  all  his  de- 
fenses, whether  legal  or  equitable.  Prior  to  the 
Code  injunctions  were  granted  on  equitable 
grounds.  In  this  case  even  if  complainant  could 
not  defend  at  law  he  should  have  sought  for  an  in- 
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county,  and  Rothwell  was  his  deputy ;  the 
other  defendants,  Tyrell  and  Losey,  are,  re- 
spectively, the  clerk  of  the  district  court  and 
sheriff  of  Madison  county  ;  that  the  plaintiff 
recovered  certain  judgments  before  a  justice 
of  the  peace  of  Knox  county  against  one  Fred 
Fisher,  and  caused  executions  to  be  issued 
thereon,  which  were  delivered  to  said  Roth- 
well for  collection ;  that,  on  the  same  day, 
plaintiff  caused  to  be  executed  and  delivered 


to  Rothwell  an  undertaking  signed  by  H. 
A.  Pasewalk,  J.  S.  McClary,  and  A.  P. 
Pilger,  as  sureties,  for  the  purpose  of  in- 
demnifying the  sheriff  on  account  of  the  levy 
of  said  executions  upon  certain  goods  and 
chattels,  then  in  the  possession  of  Fisher, 
but  claimed  by  Deere,  Wells,  &  Co.  and 
others.  (A  copy  of  this  bond,  as  set  forth  in 
the  petition,  is  set  out  in  the  opinion  In  2» 
Neb.  519,  and  need  not  be  here  given. )     The 


junction  before  Judgment.  This  provision  of  the 
Code  changed  the  rule  in  Indiana,  and  now  the  In- 
junction should  besought  by  cross  bill  in  the  fore- 
closure suit.    Rlckor  v.  Pratt,  48  Ind.  73. 

But  without  any  reference  to  the  Code,  in  Fehrle 
v.  Turner,  77  Ind.  530,  which  was  a  suit  to  enjoin 
an  action  on  purchase-money  notes.  It  was  held 
that  in  Indiana,  *'in  a  suit  to  foreclose  a  mortgage 
on  land  conveyed  by  the  mortgagee  to  the  mort- 
gagor, a  defect  of  title  will  be  no  defense  to  the 
suit,  for  the  reason  that  if  the  mortgagor  has  no 
title,  the  foreclosure  cannot  injure  him,^^  and  an 
injunction  was  granted  because  the  mortgagor 
was  Insolvent  and  the  mortgage  embraced  land 
other  than  that  mortgaged  for  purchase  money. 
(Overruling  Strong  v.  Downing,  34  Ind.  300,  so  far 
as  it  conflicts  with  this  case.) 

In  Wimberg  v.  Schwegeman,  97  Ind.  IV28,  the  court 
says  the  rule  established  in  Fehrle  v.  Turner  is  that 
''an  injunction  may  be  maintained  to  restrain  the 
collection  of  a  purchase-money  judgment  in  a 
proper  case,  but  it  is  not  decided  that  an  injunc- 
tion will  lie  in  all  cases  where  covenants  are 
broken  by  a  total  failure  of  title.  We  do  not  de- 
cide just  what  facts  must  be  alleged  in  order  to  en- 
title a  grantee  to  an  injunction;  we  do  decide  that 
one  of  the  material  facts  that  must  appear  is  the 
Insolvency  of  the  grantor.  In  holding  that  where 
insolvency  is  alleged  the  grantee  may  restrain  the 
collection  of  the  purchase  money,  we  do  not  adopt 
a  doctrine  new  to  this  court,  for  the  principle  was 
laid  down  long  since  in  the  cases  of  Fitch  v.  Polke, 
7  Blackf .  664;  Addleman  v.  Mormon.  Id.  31;  Buell  v. 
Tate,  Id.  55;  Arnold  v.  Curl,  18  Ind.  839.  These  cases 
seem  to  have  been  overruled  in  both  Strong  v. 
Downing,  and  Fehrle  v.  Turner,  mpra.^^ 

In  Gillett  V.  Sullivan,  127  Ind.  327,  where  the 
injunction  was  sought  by  cross  bill  in  the  in- 
junction suit,  Insolvency  of  warrantors  and  an 
outstanding  lien  on  the  property  were  held  suf- 
ficient to  entitle  to  an  injunction.  Although  the 
purchaser  could  have  paid  off  the  lien,  and  used  it 
as  a  set-off,  she  was  not  required  to  do  so.  The 
court  said:  "To  permit  the  appellant  to  enforce 
the  collection  of  her  judgment  in  this  case  by  ex- 
ecution would  be  permitting  the  appellant  to  make 
an  unfair  use  of  the  legal  forum,  and  leave  the  ap- 
pellee remediless.  There  are  some  decisions  of  this 
court  in  harmony  with  this  theory.  See  RIcker  v. 
Pratt,  Arnold  v.Curl,  and  Fehrle  v.  Turner,  supra.''' 

An  injunction  was  refused  where  the  defense  was 
encumbrances  against  a  decree  for  purchase- 
money;  but  the  grounds  existed  prior  thereto  and 
the  same  would  have  been  a  valid  defense  if  as- 
serted in  that  action.  Buchanan  v.  Lorman,  3 
GUI,  67. 

And  where  the  defense  was  that  the  note  was 
given  for  a  certain  claim  upon  United  States  land, 
void  on  account  of  a  prior  claim  and  failure  of  con- 
sideration, and  was  refused  for  negligence  in  not 
defending  at  law.  Faulkner  v.  Campbell,  Morris 
<Iowa)  148. 

And  where  the  grounds  were  warranty  of  title 
and  that  the  title  of  the  land  was  in  the  United 
States  at  the  time  of  sale.  In  order  to  obtain  equi- 
table relief  insolvency  of  grantor  and.dlllgence  of 
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complainant  in  prosecuting  a  suit  on  the  covenants 
of  the  deed  must  be  shown.  Swain  v.  Burnley,  1 
Mo.  404. 

And  where  the  purchaser  was  in  possession  un- 
der a  deed  with  covenants  of  warranty  alone,  and 
no  fraud  or  eviction  was  shown,  and  the  title  was 
defective.  The  remedy  should  be  on  the  covenants 
of  the  deed.    Senter  v.  Hill,  5  Sneod,  505. 

And  where  there  was  a  covenant  of  war- 
ranty that  the  vendor  was  seised  in  fee,  and  had  a 
good  title  and  right  to  convey,  and  that  the  land 
should  not  be  subject  to  encumbrances,  and  there 
were  judgments  against  the  vendor  but  he  had 
other  land  and  was  not  insolvent.  Wamsley  v. 
Stalnaker,  24  W.  Va.  214. 

And  where  the  complainant  had  an  adequate 
remedy  on  the  covenant  of  warranty  for  a  defi- 
ciency in  the  title,  and  the  vendee  was  not  insolvent. 
Wilkins  V.  Hogue,  3  Jones,  Eq.  479. 

And  where  the  complainant  knew  that  his  grantor 
only  had  a  life  estate  at  the  time  of  the  purchase 
and  was  solvent,  as  equity  will  leave  him  to  bis 
remedy  on  his  warranty.  Henry  v.  Elliott,  6  Jones, 
Eq\175. 

And  where  there  was  no  charge  of  insolvenc}', 
although  it  was  alleged  that  the  title  to  the  land 
had  failed,  but  the  remedy  was  to  set  this  up  in  the 
action  as  a  defense  or  sue  on  the  covenant.  Alien 
V.  Thornton,  51  Ga.  604. 

And  where  the  ground  was  the  discovery  of  want 
of  title  in  vendor  after  judgment  for  the  price  of 
land,  and  there  was  a  remedy  by  appeal  or  action 
of  nullity,  as  the  matter  was  res  judicata,  Morri- 
son v.  Crooks,  3  Rob.  (La.)  273. 

And  where  the  grantor  had  no  title,  but  com- 
plainant was  still  in  possession,  and  the  fact  that  a 
suit  in  ejectment  had  been  commenced  against  him 
would  not  entitle  him  to  an  injunction,  as  com- 
plainant could  not  .avoid  the  payment  of  the  pur- 
chase money  without  offering  to  rescind  the  con- 
tract and  return  the  possession.  Jackson  v.  Nor- 
ton, 6  Cal.  187. 

And  where  the  title  was  defective,  but  complain- 
ant did  not  sue  for  a  rescission  or  for  a  good  title. 
Markha'm  v.  Todd,  2  J.  J.  Marsh.  364. 

And  where  the  vendor  held  under  a  warranty, 
and  it  was  alleged  that  a  lawsuit  on  the  title  was 
anticipated,  but  there  was  no  offer  to  rescind  or 
special  equity  shown.  Patterson  v.  Miller,  4  Jones, 
Eq.451. 

An  injunction  to  restrain  a  judgment  on  an  in- 
dependent note  given  in  consideration  of  a  con- 
tract to  obtain  release  of  vendor^s  husband  and 
quitclaim  of  title,  on  the  ground  that  such  release 
and  quitclaim  had  not  lieen  tendered,  was  refused, 
as  the  purchaser  had  hi**  remedy  by  action  of  spe- 
cific performance,  and  no  special  ground  for  equi- 
table interference  was  shown.  Peck  v.  Kirtz,  15  X. 
Y.  S.  R.  598. 

In  Patton  v.  Taylor,  48  U.  8.  7  How.  132, 15  L.  ed. 
637,  an  injunction  was  refused  where  the  vendor 
was  insolvent  and  the  deed  contained  covenants  for 
further  assurance,  and  of  warranty,  and  the  grantee 
was  in  possession,  and  the  grantor  had  no  title,— 
holding  *'that  if  there  is  no  fraud,  and  no  covenants 
to  secure  the  title,  he  is  withdut  remedy;  as  the 


1890. 


NoBWBOiAN  Plow  Co.  v.  Bollman. 


•758 


petition  further  avers  that  the  deputy  sheriff 
levied  these  executions  upon,  and  sold,  cer- 
tain property  then  in  the  possession  of  Fisher 
idescrihed  in  Exhibit  A,  attached  to  the 
petition),  and  applied  the  proceeds  arising 
from  such  sale  to  the  payment  of  plaintiff's 
Judgments;  that,  at  the  same  time,  Bollman 
and  Roth  well  fraudulently  and  unlawfully, 
and  for  the  purpose  of  cheating  and  defraud- 
ing plaintiff,  and  without  his  knowledge  or 


consent,  or  that  of  the  sureties  upon  the  in- 
demnifying bond,  took  into  their  possession, 
and  converted  to  their  own  use,  certain  other 
property  claimed  bv  Deere,  Wells,  &  Co. 
(described  in  Schedule  B,  attached  to  the 
petition)  ;  and  that  no  accounting  has  ever 
been  made  to  the  plaintiff  or  said  sureties 
for  the  property  so  taken  and  converted  by 
said  sheriff  and  his  deputy.  It  is  further 
alleged  that  subsequently  Deere,  Wells,  & 


vendor,  selling-  in  ffood  faith,  is  not  responsible  for 
the  flroodness  of  bis  title,  beyond  the  extent  of  bis 
covenants  in  tbe  deed/^ 

7.  DefMency  in  amount  of  land. 

Some  cases  ?rant  an  injunction  against  purcbase- 
money  Judfrments  where  there  is  a  deficiency  in  the 
amount  of  land  conveyed. 

So,  an  ioju action  airaiDSt  a  judgment  for  purchase 
money  was  granted  where  the  vendor  in  a  title 
bond  only  conveyed  to  complainant  one  half  the 
property  sold,  and  misrepresented  the  size  ot  the 
tract.    Lee  v.  Vaughan,  Sneed  (Ky.)  288. 

And  where  the  vendor  in  a  title  bond  had  not  de- 
livered poeseasion  of  all  the  land  sold  at  the  time 
agreed  upon,  and  a  set-off  was  allowed  complain- 
ant for  damages  for  failure  to  deliver  possession. 
Hilleary  v.  Crow,  1  Har.  A  J.  542. 

And  where  the  injunction  suit  was  for  a  specific 
performance  by  the  purchaser,  and  there  was  a  de- 
ficiency in  tbe  amount  of  tbe  land,  for  which  a  de- 
duction was  decreed.  Humphreys  v.  M'Clenachan, 
lMunf.488. 

And  where  there  was  a  deficiency  in  the  quantity 
of  land  sold  by  title  bond,  and  the  sale  was  with  a 
warranty.  The  question  as  to  tbe  failure  to  defend 
at  law  was  not  discussed.  Nelson  v.  Biattbews,  2 
Hen.  &  M.  164. 8  Am.  Dec.  620. 

And  where  land  was  sold  by  tbe  acre,  and  there 
was  a  deficiency,  and  compensation  was  allowed 
for  tbe  deficiency,  estimated  by  the  average  value 
of  the  tract.  Nelson  v.  Carrington,  4  Munf.  332,  6 
Am.  Dec.  519. 

In  Roger  v.  Kane,  5  Leigh,  606,  it  was  said  that  a 
Judgment  for  purchase  money  will  be  enjoined  on 
the  ground  of  deficiency  in  quantity  of  land,  where 
tbe  sale  was  by  the  acre. 

But  an  Injunction  was  refused  where  the  sale  was 
by  metes  and  bounda  and  the  quantity  sold  was 
*^more  or  less,^^  and  there  was  a  deficiency.  Orant- 
Jand  V.  Wight.  2  Munf.  179. 

For  deficiency,  see  Strodes  v.  Patton,  1  Brock.  228, 
infra,  I.  b,  13:  Cbambliss  v.  Miller,  15  La.  Ann. 
718,  infra,  I.  b,  12;  Davis  v.  Millaudon,  14  La. 
Ann.  881,  infra,  I.  b.  12. 

8.  Fraud, 

Fraud  as  to  title  in  the  sale  of  land  has  been  held 
sufficient  to  authorize  an  injunction,  although  some 
cases  refused  relief  on  account  of  failure  to  de- , 
fend  at  law. 

So,  an  injunction  was  granted  against  a  judgment 
for  purchase  money  where  the  title  was  defective 
and  complainant  was  deceived  by  false  representa- 
tions of  the  vendor,  and  sufficient  excuse  was  given 
for  not  defending  at  law.  Fitch  v.  Polke,  7  Blackf . 
£04. 

And  where  the  defense  was  fraud  in  making  a 
sale  of  the  land  which  tbe  vendor  had  conveyed  to 
another  party,  and  no  objection  was  made  to 
the  jurisdiction  in  equity.  Endicott  v.  Penny,  14 
Sroedes  &  M.  144. 

And  where  the  defense  was  that  the  sale  of  per- 
aonal  property  was  made  on  false  representations 
that  there  was  no  encumbrance  on  the  same.  It 
was  said  that  a  defense  against  an  action  on  a  real 
estate  purchase-money  note,  could  not  be  made  at 


law  where  there  was  no  eviction,  but  could  be  in 
equity:  and  tbe  rule  is  the  same  in  regard  to  per- 
sonai  property.    Poe  v.  Decker,  5  Ind.  150. 

But  an  injunction  was  refused  against  a  Judg- 
ment for  purchase  money  where  the  defense  was 
that  the  vendor  was  insolvent  and  that  the  note 
was  prqpured  by  fraudulent  representation  of  title, 
which  the  vendee  was  compelled  to* purchase  trom 
a  third  party,  as  relief  will  not  be  given  in  equity 
where  complainant  was  negligrent  and  defense  was 
not  made.    Howell  v.  Motes,  54  Ala.  1. 

And  where  damages  for  fraud  in  the  sale  were 
claimed  as  a  set-off,  and  the  vendor  was  insolvent, 
and  tbe  complainant  through  negligence  failed  to 
use  his  set-off  in  the  action  at  law.  Hall  v.  Clark, 
21  Mo.  415. 

For  fraud,  see  also  Fitch  v.  Polke,  7  Blackf.  564, 
supra,  J,  b,  2;  Lee  v.  Vaugban,  Sneed  (Ky.)  288, 
mpra,  I.  b,  7:  Calloway  v.  McEU*oy,  8  Ala.  406; 
Boyce  v.  Grundy,  28  U.  S.  8  Pet.  210,  7  L.  ed.  655, 
supra,  I.  b,  8. 

9.  Res  judicata. 

An  injunction  wUl  be  denied  where  the  matter 
has  become  res  judicata,   Moore  v.  Hill,  50  Oa.  760. 

So,  an  injunction  was  refused  against  a  judgment 
for  purchase  money  where  some  of  the  breaches 
were  litigated  in  the  suit  at  law,  and  complainant 
was  negligent  in  not  litigating  all  of  them.  And 
Oa.  Code,  1 2889,  provides  for  such  defense.  Des- 
vergers  v.  Willis,  68  Oa.  388. 

And  where  the  defense  against  a  judgment  on  a 
purchase-money  bond  given  to  court  commission- 
ers was  that  tbe  the  title  was  defective  and  in  an- 
other person,  but  who  was  a  party  to  the  suit  in 
which  the  sale  was  ordered.  Shields  v.  McClung, 
6W.  Va.79. 

10.  No  cause  of  action  for  injunction. 

Injunctions  are  refused  against  Judgments  for 
purchase  money  if  there  was  no  warranty,  or 
covenant,  or  fraud,  or  if  tbe  objections  to  tbe  title 
are  not  well  founded,  or  if  complainant  is  guilty  of 
laches  and  has  not  complied  with  bis  contract. 

So,  an  Injunction  against  a  Judgment  for  pur- 
chase money  was  refused  where  the  objections  to 
the  title  were  not  valid.  Porter  v.  Scobie,  5  B. 
Mon.  887. 

And  where  the  alleged  defects  in  tbe  title  were 
not  established  and  there  was  no  danger  to  be  ap- 
prehended.   Allen  V.  Philips,  2  Litt.  (Ky.)  1. 

And  where  the  vendor  was  a  nonresident  and 
complainant  did  not  show  affirmatively  defects  in 
the  tttle.  and  his  possession  was  undisturbed.  Can- 
trell  V.  Cobb,  43  Ga.  196. 

And  where  the  cause  for  injunction,  that  there 
was  a  sui>erior  outstanding  title,  was  not  estab- 
lished, and  complainant  held  possession  under  a 
warranty,  although  the  grantor  was  a  nonresident, 
but  his  removal  was  known  to  have  been  contem- 
plated when  the  deed  was  accepted,— the  remedy 
being  on  the  warranty  if  complainant  is  evicted. 
Payne  v.  Cabell,  7  T.  B.  Mon.  198. 

And  where  the  vendee  under  a  title  bond  claimed 
that  there  was  an  outstanding  title,  but  he  was  in 
possession  and  the  statute  of  limitation  protected 
him  from  the  adverse  claimant.  Amick  v.  Bow- 
yer,  3  W.  Va.  7. 
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Co.  brought  an  action  in  the  circuit  court 
of  the  United  States  for  tlic  district  of  Ne- 
braska«  against  said  Bollman  and  the  sure- 
ties on  his  oflflcial  bond,  for  the  conversion 
of  all  the  goods  so  taken  by  the  officer,  and 
recovered  therein  a  judgment  against  the  de- 
fendants for  the  sum  of  $3,416.65,  damages 
and  costs  of  suit,  for  the  goods  taken  at  the 
request,  and  appropriated  to  the  use  and  ben- 
efit, of  the  plaintiff  herein,  as  well  as  for 


the  goods  described  in  said  Exhibit  B ;  that 
subsequently  Bollman  instituted  an  action  in 
the  district  court  of  Madison  county  against 
said  McClarv,  Pilger,  and  Pasewalk  upon 
said  indemnifying  bond,  for  the  purpose  of 
compelling  the  plaintiff  herein  to  pay  for 
the  property  described  in  Exhibit  B,  and  for 
and  on  account  of  the  said  judgment  recov- 
ered by  said  Deere,  Wells.  &  Co.  :  that  Boll- 
man, in  his  said  action  on  said  bond,  for 


And  where  there  were  judarments  against  a  bank, 
and  the  vendor  bavinir  the  purchase-money  judg- 
ments was  a  stockholder,  but  he  had  bank  bills  and 
other  property  sufficient  to  satisfy  his  liabilities, 
and  offered  a  good  bond  to  protect  the  vendee. 
Collins  V.  Clayton,  58  Ga.  649. 

And  where  the  purchaser  under  a  genecal  war- 
ranty was  in  possession  and  bad  never  been  evicted 
orthreatened  with  a  suit,  and  there  were  no  fraudu- 
lent representations  or  concealment,  and  the  ven- 
dor was  not  insolvent.  Beale  v.  Selverley,  8  Leigh, 
658. 

And  where  complainant  held  under  a  general 
warranty  and  the  sale  was  in  gross  and  not  by  the 
acre,  and  there  was  no  superior  title  shown,  or 
eviction,  and  the  alleged  defects  in  the  title  did  not 
appear  to  be  real.  Yancey  v.  Lewis,  4  Hen.  &  M. 
390. 

And  where  the  defect  in  the  title  was  not  speci- 
fied.   French  v.  Howard,  8  Bibb,  801. 

And  where  the  bill  of  complaint  did  not  show  the 
consideration  or  contract  of  purchnse,  or  disturb- 
ance of  possession,  or  offer  to  rescind,  and  it  was 
vague  and  indefinite.  Edwards  v.  Strode,  2  J.  J. 
Marsh.  506. 

And  where  there  was  failure  of  title,  but  possee- 
eion  was  unmolested,  and  there  was  no  fraud  or 
covenants  of  title.  Williamson  v.  Raney,  Freem. 
Ch.  (Miss.)  m. 

And  where  the  ground  was  failure  of  title,  and  a 
purchaser  of  school  land  from  the  county  auditor 
was  in  possession,  as  a  purchase-money  mortgage 
cannot  be  resisted  on  the  ground  that  the  county 
bad  no  title  In  the  absence  of  covenants  and  fraud, 
and  there  was  no  attempt  to  hold  the  complainant 
personally  liable.    Cartright  v.  Briggs,  41  Ind.  ISL 

And  where  the  purchaser  bought  such  title  as  the 
vendor  had  although  the  vendor  held  under  a  war- 
ranty from  a  prior  grantor  whose  title  was  defec- 
tive.   Koger  V.  Kane,  5  Leigh,  606. 

And  where  the  purehaser  at  a  sberiff^s  sale  sold 
to  complainant  his  tmrgain  without  recourse,  and 
there  was  no  fraud.  Carrico  v.  Froman,  2  Litt. 
(Ky.)  178. 

And  where  A  made  a  verbal  contract  for  the  sale 
of  a  lot  to  B,  who  sold  to  C  without  any  warranty, 
and  A  then  made  a  warranty  deed  to  C  and  the 
judgment  was  on  the  purchase- money  balance  due 
to  B.  and  the  defense  was  a  change  in  the  street 
location,— the  remedy  if  any  being  on  A's  deed. 
Price  V.  Ayres,  10  Gratt.  575. 

And  where  the  complainant  bad  agreed  that  the 
payment  should  not  be  withheld  on  the  ground  of 
the  vendor  not  being  able  to  convey  them  when  the 
purchase  money  should  become  due,  and  the  con- 
templated removal  of  the  vendor  from  the  state 
WHS  understood  at  the  time  of  the  purchase.  Lucas 
v.  Chapeze,  2  Litt  (Ky.)  81. 

And  where  the  defense  was  that  the  same  was  not 
to  be  paid  until  a  title  in  litigation  was  settled,  but 
this  agreement  was  not  established,  and  the  com- 
plainant in  the  injunction  suit  was  to  pay  when  a 
third  party  would  make  a  deed,  and  the  failure  to 
obtain  a  deed  was  due  to  complaioant^s  fault. 
Alexander  V.  Baylor,  30  Tex.  560. 

And  where  there  was  no  fraud  or  eviction,  and 
the  purchaser  was  in  possession  under  a  deed  with 
31  L.  R.  A, 


covenants  of  general  warranty  and  special  war- 
ranty against  a  claim  of  A,  for  which  claim  of  A 
complainant  paid  A  $1,000.  and  the  plaintiff  at  law 
offered  to  abate  the  judgment  to  the  extent  of 
S400,  the  value  of  land  claimed  by  A  at  the  time  of 
sale.  A  vendee  In  possession  under  a  deed  with 
covenants  of  special  warranty  is  entitled  to  no 
equitable  relief  on  account  of  outstanding  encum- 
brances or  adverse  title.  Elliott  v.  Thompeon,  4 
Humph..90, 40  Am.  Deo.  680. 

And  where  the  defense  was  that  the  vendor  had 
died,  but  the  purehaser  neglected  to  pay  the  pur- 
chase money  during  bis  lifetime  and  obtain  a  odd- 
veyance.  If  the  complainant  made  the  heirs  partieft 
to  the  injunction  suit,  a  temporary  injunction 
would  be  granted  until  their  claim  of  title  was  de- 
termined.   Prout  V.  Gibson,  1  Cranch.  C.  C.  389. 

11.  ScUef  hy  executors  and  (idminietrMon. 

Injunctions  have  been  granted  against  judgments 
on  administrators*,  executors',  and  guardians*  salefi 
where  a  good  title  could  not  be  secured,  but  have 
been  refused  where  the  title  was  cured,  and  where 
such  defense  was  held  to  be  a  legal  one,  and  was 
not  made  at  law. 

So,  an  injunction  was  granted  against  a  judgment 
for  purehase  money  where  the  purehaser  was  un- 
able to  obtain  the  title  to  a  pre-emption  bought  at 
administrator's  sale.  It  was  said  that  the  objection 
to  want  of  jurisdiction  in  equity  was  disposed  of  in 
Pel  ham  v.  Wilson,  4  Ark.  289,  where  a  decree  grant- 
ing an  injunction  was  reversed  for  want  of  proof. 
Pelham  v.  Floyd,  9  Ark.  530. 

And  where  the  bond  to  pay  purehase  money  and 
the  bond  to  make  title  were  concurrent  acts,  and 
the  vendor  did  not  tender  a  valid  title,  and  the  de- 
fendant as  executor  had  no  power  to  sell  or  convey. 
Brittain  v.  McLain,  6  Ired.  Eq.  166. 

But  an  injunction  was  refused  against  a  judg- 
ment for  purehase  money  where  the  ground  wa* 
that  the  title  of  the  vendor  was  not  clearly  shown 
to  be  good  and  the  vendor  was  in  possession  and 
the  executors  tendered  a  deed  of  special  warranty 
and  no  specific  objection  was  shown  to  the  title. 
The  executors  selling  under  a  power  given  by  a 
will  are  not  bound  to  make  a  deed  of  general  war- 
ranty, where  there  Is  no  contract  to  that  effect 
GranUand  v.  Wight,  5  Munf .  295. 

And  where  the  property  was  sold  by  an  executor 
,  at  public  sale  as  of  doubtful  title  but  on  represen- 
tations that  such  vendor  would  give  bis  personal 
warranty  against  an  eviction,  which  he  did.  and 
was  solvent.    Merrltt  v.  Hunt.  4  Ired.  Eq.  406w 

And  where  the  defense  was  not  made  at  law  that 
the  sale  by  administrators  was  invalid,  because 
certain  heirs  were  not  made  parties,  and  a  deed  of 
the  heirs  was  tendered  in  the  injunction  suit,  and 
complainant  had  uninterrupted  possession.  Mc- 
Laurin  v.  Parker.  24  Miss.  500. 

And  where  the  defense  was.  that  it  was  given  for 
property  bought  at  administrator's  sale,  which  sale 
was  void,  as  this  was  a  legal  defense  and  was  not 
made  or  excused.    Garrett  v.  Lynch,  45  Ala.  204. 

And  where  the  sale  was  to  pay  the  debts  of  a 
testator,  and  the  defense  of  failure  of  considera- 
tion on  actx)unt  of  title  was  not  made  in  the  action 
at  law.    Latimer  v.  Wharton,t41  S.  C.  608,  overrule 
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the  purpose  of  cheaticg  and  defrauding  the 
Norwegian  Plow  Company,  unlawfully  and 
fraudulently  averred  that  the  said  judgment 
of  Deere»  Wells,  &  Co.  was  recovered  on 
account  and  for  goods  taken  by  Bollman  upon 
said  executions,  although  in  fact  said  judg- 
ment was  not  obtained  for  such  purpose,  as 
Bollman  well  knew  at  the  time  of  bringing 
his  suit,  but  on  account  of  and  for  the  goods 
described  in  Exhibit  B.  as  well  as  for  the 


goods  mentioned  and  set  forth  in  Exhibit  A. 
The  petition  further  charges  that  Bollman 
prosecuted  his  said  action  to  final  judgment, 
recovering  therein,  against  Pilger,  McClarv, 
and  Pasowalk  the  sum  of  $8,797.87,  for  the 
value  of  the  goods,  including  those  converted 
by  him ;  that  the  undertaking  was  for  the 
use  and  benefit  of  plaintiff,  ana  that  the  lat- 
ter is  liable  to  the  sureties  for  any  and  all 
moneys  they  may  be  compelled  to  pay  Boll- 


ing  Rogers  v.  Horn,  6  Rich.  L.  361,  to  the  effect  tbat 
a  defense  could  not  be  made  at  law  against  a  sale 
made  on  order  of  court. 

And  where  the  defense  against  a  purchase-money 
note  on  a  guardian *s  sale  was  failure  of  considera. 
tion  from  defect  of  title,  and  such  defense  was  not 
made  at  law,  and  there  was  no  offer  to  rescind. 
Sbipp  V.  Wbeeless,  33  Miss.  646. 

For  sales  bv  administrator,  see  Miller  v.  Palmer, 
S5  Mlse.  8^3,  supra,  1.  b,  8. 

12.  Summary  judgments. 

The  rule  seems  to  be  tbat  injunctions  will  be 
granted  against  sales  under  summazy  Judgments, 
wbere  the  purcbaser^s unable  to  obtain  a  good  title. 

So,  an  injunction  against  a  Judgment  (or  pur- 
chase money  was  granted  where  the  order  of  sale 
was  on  a  summary  Judgment  and  the  vendor  bad 
stipulated  that  tbe  title  was  to  be  perfected  before 
payment  could  be  enforced,  and  tbere  was  a  prior 
mortgage  on  the  property.  Wade  v.  Percy,  24  La. 
Ann.  VtZ, 

And  wbere  tbere  were  mortgages  on  the  land 
prior  to  purchase,  a  deficiency  in  tbe  quantity,  and 
set-offs,  as  Leu  Act  1826  provides  that  compensation 
may  form  the  ground  for  injunction,  and  tbe  sale 
was  under  an  order  via  executiva,  Johnston  v. 
Hickey,  4  La.  292. 

And  where  the  grounds  were  tbat  the  United 
States  did  not  confirm  a  location  of  the  title  sold 
to  complainant,  but  on  tbe  contrary  gave  to  the 
lines  of  survey  a  different  direction  diminishing 
the  quantity,  and  substituting  in  its  stead  low 
swamp  land  of  inferior  value.  Barrow  v.  Cazeaux. 
5  La,  72. 

And  where  the  defense  was  that  a  suit  was  pend- 
ing against  tbe  vendee  by  a  claimant  of  superior 
title.    Exnicios  v.  Weiss,  3  Mart.  N.  S.  480. 

And  where  an  action  by  the  vendee  was  pending 
against  the  vendor  for  failure  of  consideration  of 
the  purchase- money  mortgage,  an^  was  instituted 
prior  to  an  executory  action  on  the  mortgage. 
The  sale  under  tbe  latter  was  enjoined  until  the 
former  was  determined.  WTalker  v.  CucuUu,  15  La, 
Ann.  689. 

And  wbere  tbere  was  a  deficiency  in  the  quantity 
of  land  sold  under  a  warranty  it  was  held  tbat  a 
claim  for  comijensatiun  was  not  In  tbe  nature  of  a 
set-off.  but  was  a  failure  of  consideration.  Davis 
v.  Millaudon,  14  La.  Ann.  881. 

But  a  purchaser  was  entitled  to  an  injunction 
against  a  sale  for  purchase  money  of  land  on  a 
summary  order  only  to  tbe  extent  of  an  encum- 
brance thereon,  where  the  vendor  had  failed  to 
have  the  same  erased  according  to  bis  agreement. 
Walker  v.  Cucullu,  supra. 

And  a  vendee  of  land  Is  not  entitled  to  an  injunc- 
tion against  a  sale  un  a  summary  order  on  a  pur- 
chase-money mortgage  given  by  bis  vendor  where 
the  vendee  does  not  show  that  be  is  entitled  to  be 
subrogated  to  the  rights  of  his  vendor  on  account 
of  a  deficiency  in  tbe  amount  of  land  sold  to  his 
vendor.    Chambliss  v.  Miller,  15  La.  Ann.  713. 

13.  Court  mhs. 

Injunctions  have  been  granted  against  purcbase- 
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money  judgments  where  the  sale  was  under  order 
of  court  and  the  title  was  defective,  but  have  been 
denied  wbere  tbere  was  a  remedy  by  resisting  con- 
firmation of  the  master^s  report,  or  where  the  title 
could  be  perfected. 

So,  an  injunction  against  a  judgment  for  pur- 
chase money  was  granted  where  the  purchase  was 
on  execution  sale  and  the  defendant  In  tbe  execu- 
tion had  no  title  to  the  property.  This  case  does 
not  show  whether  defense  could  have  been  made 
in  tbe  proceedings  on  the  sale  bond.  Bartlett  v. 
Loudon.  7  J.  J.  Marsh.  641. 

And  where  the  sale  was  of  land  of  an  estate, 
made  by  court  commissioners  of  three  tracts  sold 
under  title  deeds  at  buyer*s  risk  as  to  quantity  and 
title,  but  as  to  one  tract  there  was  neither  title  nor 
poseeasion,  and  a  deficiency  existed  as  to  the  other 
tracts,  and  the  terms  of  the  order  did  not  authorize 
such  a  sale.  The  injunction  was  on  the  ground  of 
want  of  authority  or  for  mistake.  Strodes  v.  Pat- 
ton,  1  Brock.  228. 

And  an  injunction  was  granted  against  the  en- 
forcement of  a  sale  bond  which  was  of  the  same 
effect  as  a  judgment,  where  the  sale  was  made  by 
order  of  the  execution  creditor,  and  the  defendant 
in  the  execution  had  no  title  to  the  same.  Brum- 
mel  V.  Hurt,  3  J.  J.  Marsh.  709. 

But  an  injunction  against  a  judgment  for  pur- 
chase money  was  refused  where  there  were  no 
objections  by  the  vendee  to  tbe  title  of  the  vendors* 
DO  allegation  of  fraud,  and  possession  was  taken 
and  ability  of  the  vendor  and  a  desire  to  make  title 
and  to  confirm  the  sale  were  shown,  although  the 
purchase  was  made  under  a  decretal  sale  which 
was  irregular  and  erroneous.  Lampton  v.  Usher, 
7  B.  Mon.  67. 

And  where  the  property  was  bought  at  judicial 
sale  and  the  title  was  defective,  but  complainant 
had  a  remedy  by  resisting  confirmation  of  the  sale 
upon  the  return  of  the  commissioner's  report. 
Threlkelds  v.  Campbell,  2  Gratt.  198.  44  Am.  Dec. 
384.  See  also  Shields  v.  McCTung,  6  W.  Va.  79, 
supra,  I.  b,  9,  and  Dickinson  v.  Cbism,  2  T.  B. 
Mon.  145,  infra,  IV.  i. 

c.  Judgmenta  in  favor  of  purchasers. 
An  injunction  was  granted  against  a  judgment 
where  tbe  same  was  on  a  breach  of  warranty  of 
deed,  for  reimbursement  of  growing  crops  re- 
covered by  a  tenant  from  tbe  grantee,  wbere  the 
grantor  reserved  such  crops  in  tbe  sale,  but  by  mis- 
take of  tbe  scrivener  the  reservation  was  omitted 
from  the  deed.  Thompson  v.  Tillon,  34  N.  J.  Eq. 
306^ 

A  judgment  for  the  purchase  money  obtained  on 
a  covenant  of  seisin  after  the  covenantor  died  was 
enjoined  where  the  title  was  perfected  by  the  per- 
sonal representative  and  a  conveyance  was  ten- 
dered on  a  suit  for  specific  performance,  as  the 
administratrix  could  not  defend  the  action  at  law, 
as  a  court  of  law  had  no  means  of  compelling  the 
acceptance  of  tbe  title.  Reese  v.  Smith,  12  Mo.  344. 
An  injunction  was  granted  against  a  Judgment 
where  tbe  recovery  was  by  a  purchaser  on  a  title 
bond  for  failure  to  convey,  and  the  representative 
of  the  vendor  tendered  a  conveyance  conformable 
to  tbe  title  bond,  and  the  vendee  at  the  time  of  tbe 
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man  on  account  of  the  giving  of  said  under- 
taking :  that  the  judgment  obtained  by  Boll- 
man  is  in  full  force  and  unpaid ;  that  plaintiff 
is  now  and  at  all  times  has  been,  reiEuly  and 
willing  to  account  to  Boll  man  for  all  prop- 
erty taken  upon  said  executions,  and  to  in- 
demnify and  save  him  harmless  for  all  costs 
and  damages  resulting  from  such  seizure, 
and  is  reiuiy  and  willing  and  offers  to  pay 
into  court  for  his  benefit  all  moneys  justly 


due  Bollman  on  account  thereof,  together 
with  all  costs  and  expenditures  incurred  by 
him,  which  plaintiff  ought  equitably  and 
fairlv  to  pay  on  such  account ;  that  Bollman 
and  Roth  well  are  insolvent;  that  the  former 
has  caused  execution  to  be  issued  4ipon  his 
judgment,  and  placed  the  same  in  the  hands 
of  said  defendant  l/osey,  as  sheriff,  who 
threatens  to  levy  the  same  upon  the  property 
of   Pilger,    McClary,   and   Fasewalk.      The 


purchase  knevr  that  a  part  of  tbe  land  was  held  by 
another  and  failed  to  bring  an  action  to  prevent 
such  posseseion  ripening  into  a  good  title.  Will- 
banks  v.  Duncan,  4  Desauss.  Eq.  536. 

But  an  injunction  was  refused  where  the  Judg- 
ment was  in  favor  of  a  purchaser  in  an  action  of 
covenant  on  a  title  bond  for  a  forfeiture,  and  tbe 
forfeiture  was  negligent  and  voluntary.  The 
chancellor  cannot  relieve  merely  because  the 
holder  of  a  broken  covenant  elects  to  seek  his  relief 
at  law.    Oldham  v.  Woods,  8  T.  a  Mon.  48. 

II.  Fraud. 

Non  est  factum  and  forgery,  or  fraud  in  obtaining 
the  contract  on  which  the  Judgment  1%  founded,  or 
fraud  in  the  considerution,  area  legal  defense;  and 
usually  injunctions  for  such  causes  have  been  de- 
nied where  such  defense  was  made  or  might  have 
been  made  at  law.  But  injunctions  have  been 
granted  where  the  failure  to  defend  was  excused, 
and  in  some  cases  on  the  ground  of  fraud  alone, 
and  where  tbe  remedy  at  law  was  doubtful. 

a.  Where  the  defense  is  forgery  or  non  est  factum. 

An  injunction  will  be  refused  where  defense 
of  non  est  factum  is  not  made  at  law.  Haden  v. 
Garden.  7  Leigh,  157. 

So,  an  injunction  was  refused  where  complain- 
ant in  the  injunction  suit  was  negligent  in  not  mak- 
ing a  defense  of  non  est  factum  at  law.  Mershon  v. 
Bank  of  the  Commonwealth,  6  J.  J.  Marsh.  438. 

And  where  the  defense  against  an  execution  on 
a  replevin  bond  was  that  the  name  of  the  surety 
was  forged,  and  an  affidavit  of  Illegality  would 
have  been  a  sufficient  defense.  Kounsavilie  v.  Mc- 
6innis,»3Ga.579. 

And  where  the  defense  was  that  tbe  bond  sued 
on  was  obtained  by  fraud,  and  also  a  defense  of 
non  est  factum,  and  no  excuse  was  made  for  failing 
to  make  a  defense  atlaw.  although  courts  of  equity 
and  law  have  concurrent  Jurisdiction  in  such  mat- 
ters.   Haden  v.  Garden,  7  Leigh,  157. 

But  an  injunction  was  granted  where  the  obligor 
in  a  bail  bond  nev4*r  executed  the  same  and  an  of- 
fice Judgment  was  taken,  although  he  made  no  de- 
fense at  law  after  information  that  his  name  was 
on  the  bond.  Tbe  Injunction  was  granted  on  the 
ground  that  the  remedy  at  law  was  doubtful. 
Spots  wood  V.  Higgenl>otham,  6  Munf.  313. 

And  where  the  deteitfc  was  that  the  bill  in  suit 
was  a  forgery,  and  the  excuse  for  not  defending  at 
law  was  that  there  was  a  similar  genuine  bill  which 
was  believed  to  have  been  tbe  one  in  suit,  and 
which  was  not  discovered  until  after  Judgment. 
Ferrell  v.  Allen,  5  W.  Va.  43. 

And  where  the  same  was  obtained  on  a  forged 
assignment  of  a  bond,  and  was  for  ihe  use  of  ao  as- 
signee, thereby  preventing  a  defense  that  the  same 
had  been  settled  by  a  prior  garnishment  suit. 
Jameson  v.  De8bields,3  Gratt.  4. 

And  where  the  defense  to  an  action  of  trover  was 
that  it  was  on  a  bill  of  sale  which  was  written  over 
a  blank  signature  after  tbe  obligor's  death,  and  was 
fraudulent.  Crawford  v.  Crawford,  4  Desauss.  Eq. 
176. 

And  where  a  Judgment  was  obtainediby  fraud 
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without  notice  on  a  forged  note,  although  there 
was  a  concurrent  remedy  at  law  which  was  not 
used  at  law  and  did  not  prevent  equitable  Jurisdic- 
tion.   Douglass  V.  Joyner,  1  Baxt.  82. 

See  also  for  forgery.  Key  v.  Knott,  9  Gill  &  J. 
842,  i>^fra,n.  c. 

b.  In  obtaining  a  contract. 

An  injunction  was  refused  because  tbe  defense 
could  have  been  and  was  not  made  at  law,  where 
the  defense  was  that  a  note  bad  been  obtained  by 
fraud,  although  complainant  In  the  injunction 
suit  alleged  that  the  trial  court  held  that  *'none  of 
the  matters  set  forth  in  this  bill  were  proper  and 
legal  defenses  to  the  said  action.^'  Stockton  v. 
Briggs,  5  J  ones,  Eq.  809. 

And  where  the  defense  that  an  agreement  in  suit 
had  been  obtained  by  fraud  was  excluded  on  tbe 
trial  as  not  a  legal  defense,  as  the  remedy  was  by 
writ  of  error.  Edmanson  v.  Best,  57  Fed.  Rep.  581, 
18  U.  8.  A  pp.  288. 

And  where  the  defense  was  that  an  insurance 
policy  was  obtained  by  fraud,  but  the  complain- 
ants were  not  prevented  from  using  such  a  defense 
at  law  by  any  acts  of  the  plaintiffs  at  law.  Marine 
Ins.  Co.  V.  Hodgson,  11  U.  S.  7  Cranch.  332, 3  L.  ed. 
862. 

And  where  it  was  claimed  that  the  note  in  suit 
had  been  obtained  by  fraud  when  complainant  was 
delirious,  and  that  there  was  a  want  of  consider- 
ation.   Peyton  v.  Rawlens,  4  Hay  w.  (Tenn.)  77. 

And  where  the  defense  to  an  action  of  ejectment 
was  that  the  plaintiff  at  law  had  practised  fraud  In 
procuring  warrants  for  the  land  which  belonged 
to  complainant,  and  might  have  been  used  on  tbe 
trial  of  the  caveat.  Noland  v.  Cromwell,  4  Munf. 
155. 

And  where  the  ground  was  fraud  in  obtaining  tbe 
contract  on  which  the  Judgments  were  founded, 
and  negligence  in  not  making  such  defense  at  law 
was  not  excused.  New  York  v.  Brady,  115  N.  T. 
699.      * 

And  where  the  defense  to  an  action  on  a  sealed 
bill  was  that  it  was  obtained  by  fraud  and  Imi^oai- 
tion,  but  tbe  charge  of  fraud  was  not  sustained, 
and  sufficient  excuse  was  not  given  for  negligence 
in  not  defending  at  law.  Powers  v.  Butler,  4  N.  J. 
Eq.  466. 

An  injunction  was  refused  because  the  defense 
was  tried  at  law,  where  the  defense  was  that  the 
obligation  in  suit  was  obtained  by  fraud.  Heud- 
rickson  v.  Hinckley.  68  U.  S.  17  How.  443, 15  L.  ed. 
123;  PhiUipe  v.  Pullen,  45  N.  J.  Eq.  5. 

Where  the  defense  was  fraud  in  obtaining  a 
note  and  failure  of  consideration.  Johnson  v. 
Smokey  (Mis?.)  4  So.  788. 

And  where  the  defense  was  fraud  and  release 
from  royalties  for  cutting  wood  under  a  lease,  but 
the  same  was  or  might  have  been  tried  in  a  former 
suit.    Amey  v.  Calkins  (N.  J.)  19  Atl.388. 

And  where  an  injunction  was  sought  against  an 
action  on  a  Judgment  obtained  in  another  state, 
and  It  was  claimed  that  the  note  on  which  such  ac- 
tion was  Imsed  was  procured  by  fraud,  as  tbe 
matter  was  res  Judicata.  Smedes  v.  Ilsley,  68  Miss. 
590. 

And  where  the  defense  against  a  Judgment  in 
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petition  contains  other  averments,  which  will 
be  adverted  to  further  on.  The  defendants, 
for  answer,  admit  that  Tyrell  is  clerk  of  the 
district  court  and  Losey  is  sheriff  of  Madison 
county;  that  Bollman  was  sheriff  of  Knox 
county,  and  Rothwell  was  his  deputy ;  ad- 
mit the  recovery  of  the  judgments  in  the  jus- 
tice's court  by  the  Norwegian  Plow  Company, 
the  levy  of  the  execution  by  the  deputy 
sheriff  upon  the  goods  in  the  possession  of 


Fisher,  the  recovery  of  the  judgment  by 
Deere,  Wells,  «fe  Co.  ia  the  circuit  court 
against  Bollman.  the  institution  of  the  suit 
by  the  latter,  and  the  recovery  of  the  judg- 
ment a&rainst  the  sureties  on  the  bond;  and 
deny  all  other  averments  of  the  petition. 
The  defendants  also  allege  that,  at  the  time 
the  suit  was  commenced  by  Deere.  Wells, 
&  Co.,  the  plaintiff  herein  was  notified  there- 
of, and  employed  counsel  to  defend  the  same. 


trespass  for  levyinir  on  froods  in  the  hands  of  a 
trustee  was  tbat  the  deed  of  trust  was  void  and 
fraudulent.   Cailland  v.  Estwick,  2  Anst.  881. 

And  where  the  defense  was  fraud  in  procurlnur 
the  siff nature  to  a  note  in  Judtrment,  evidence  of 
which  was  offered  in  a  motion  for  a  new  trial,  aJ- 
thouRh  not  one  of  the  grounds  for  a  new  trial,  and 
the  same  was  held  to  be  resjuOicata  and  complain- 
ant was  neghfrent  In  not  makinf?  a  defense  at  law. 
Swain  v. ^Sampson,  6  La.  Ann.  7W. 

An  injunction  was  refused  where  the  action  was 
on  county  warrants,  claimed  to  be  fraudulently  is- 
sued through  a  conspiracy.  But  these  warrants 
were  not  identified  with  the  fraudulent  ones,  and 
complainant  was  negliKcnt  in  not  defending,  and 
delayed  see kinflr  relief  in  equity.  Brown  v.  Buena 
Vista  County,  85  U.  S.  157, 2  L.  ed,  422. 

And  where  the  Judgrment  was  obtained  against  a 
third  party  on  a  note  taken  by  force  from  com- 
plainant, who  delayed  seeking  relief  until  an  ac- 
tion for  tort  was  barred  by  limitation.  Hays  v. 
Crquhart,  83  6a.  323. 

But  an  injunction  was  granted  where  it  was 
doubtful  if  a  defense  could  have  been  made  at  law 
that  the  bond  sued  upon  was  obtained  by  fraud, 
and  defense  at  law  was  not  made.  West  v.  Wayne, 
3  Mo.  Itt. 

And  where  the  grounds  were  that  it  was  on  a 
bond  obtained  by  false  representations  and  as- 
signed to  a  confederate  before  maturity  so  as  to 
cut  off  defenses  at  law,  and  the  payee  of  the  bond 
and  the  assiirnee  were  both  nonresidents  of  the 
state.    Hauser  v.*  Mann,  1  Murph.  410. 

And  where  the  ground  was  fraud  in  obtaining  the 
note  sued  upon,  and  a  showing  was  made  of  in- 
solvency of  plaintiff  at  law  and  fraud  in  the  con- 
sideration of  the  note  and  irreparable  damages, 
although  the  right  to  the  remedy  by  injunction 
was  doubtful.  Tenn.  Code,  ffl  3W6,  4434,  providing 
that  injunctions  may  be  granted,  do  not  control 
the  discretion  of  the  Judges.  Flippin  v.  Knaffie,  2 
Tenn.  Ch.  288. 

And  where  a  note  indorsed  for  accommodation 
to  be  used  in  a  particular  manner,  was  u^ed  in  an- 
other way  and  was  given  to  another  party  subject 
to  equities,  and  the  fraud  was  not  known  at  the 
time  of  Judgment,  the  maker  believing  the  note  to 
have  been  properly  used.  Hickerson  v.  Ralguel,  2 
Heisk.  329. 

And  where  the  action  was  on  a  note  procured  by 
fraud,  by  a  son-in-law  from  his  father-in-law,  im- 
posing on  his  ignorance,  age,  and  confidence.  But 
the  Judgment  was  allowed  to  stand  as  a  security  for 
what  might  be  due  in  a  settlement  of  complicated 
accounts.  Hadley  v.  Rountree,  6  Jones,  £q.  107. 
c.  Oenerally. 

An  injunction  was  refused  because  complainant 
might  have  defended  atluw  but  failed  to  do  so, 
where  the  defense  was  fraud.  Haughy  v.  Strang, 
2  Port.  (Ala.)  177.  27  Am.  Dec.  648. 

And  where  the  defense  was  fraud  and  breach  of 
warranty.    Robinson  v.  Oilbreth,  4  Bibb,  UBS. 

And  where  the  defense  was  fraud  In  a  contract 
on  which  the  suit  was  founded  and  complainant 
did  not  show  that  a  defense  was  made  or  that  com- 
plainant was  not  negligent  in  not  making  the  same 
at  law.    Parker  v.  Morton,  5  Blackf.  1. 

Under  the  Texas  Constitution,  providing  that  a 
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suit  shall  be  tried  without  any  regard  to  any  dis- 
tinction in  law  and  equity,  a  judgment  will  not  be 
enjoined  where  the  legal  defenses  of  failure  of  con- 
sideration and  that  the  notes  sued  upon  were  pro- 
cured  by  fraud,  were  abandoned  at  law  supposing 
a  more  ample  defense  would  be  allowed  by  resort- 
ing to  equity.    Prewitt  v.  Perry,  6  Tex.  2fl0. 

An  injunction  was  refused  where  the  defense  was 
fraud  in  the  consideration  of  the  debt,  and  negli- 
•genoe  in  not  defending  at  law  was  not  excused. 
Le  Ouen  v.  Gouverneur,  1  Johns.  Cas.  436, 1  Am. 
Dec.  121. 

In  Muscatine  v.  Mississippi  &M.  R.  Co.  1  Dill.  536, 
it  was  said  that  matters  such  as  fraud  or  failure  of 
consideration  which  should  have  been  pleaded  as  a 
defense,  are  not  sulficient grounds,  after  Judgrment, 
upon  which  to  apply  for  an  Injunction  against  the 
same. 

An  injunction  was  refused  where  the  defense 
was  fraud  and  failure  of  consideration  and  there 
was  a  trial  at  law.  And  W.  Va.  Code,  chap.  126, 1 5, 
provided  that  where  the  defense  was  an  equitable 
one  and  was  made  at  law  it  should  be  barred  in 
equity,  unless  upon  such  a  ground  as  would  entitle 
the  party  to  relief  in  equity  against  the  Judgment 
in  other  cases.    Bias  v.  Vickers,  27  W.  Va.  458. 

In  West  V.  Wayne,  3  Mo.  16,  it  was  said  that  in 
matters  of  concurrent  Jurisdiction  for  a  defense  of 
fraud,  if  a  defense  was  made  at  law,  an  injunction 
would  not  be  granted. 

An  injunction  was  refused  where  the  Judgment 
was  on  a  note  held  by  an  assignee  before  maturity 
for  value  and  without  notice,  and  the  ground  was 
an  equitable  defense  of  failure  of  consideration 
and  fraud  in  the  sale  of  the  article  for  which  the 
note  was  given.    Donelson  v.  Toung,  Meigs,  156. 

And  where  the  ground  was  fraud  of  the  obligee 
in  regard  to  a  contract,  but  which  was  not  part  of 
the  same  transaction  as  the  note  in  suit,  although 
Va.  Code  1873,  chap.  168. 695, 6,  provided  for  equita- 
ble relief  from  contracts  procured  by  fraud.  Bar- 
net  t  v.  Barnett,  83  Va.  504. 

And  where  complainant  participated  in  the 
fraudulent  execution  of  the  writing  in  suit,  which 
was  to  be  used  to  deceive  others.    Ibid. 

But  some  cases  in  which  the  defense  of  fraud 
was  not  made  at  law  granted  injunctions  on  the 
ground  that  the  remedy  in  equity  was  more  ample, 
and  other  cases,  that  the  failure  to  defend  at  law 
was  exoused. 

So,  an  injunction  was  granted  where  the  defense 
was  fraud  and  was  not  made,  as  equity  could  af- 
ford more  adequate  relief.  Boyce  v.  Grundy,  28  U. 
S.8Pet.210,  7L.  ed.  655. 

And  where  the  defense  was  that  the  action  was 
upon  a  single  bill  and  the  consideration  was  a 
forged  post  note  on  a  bank,  which  defense  of  fail- 
ure of  consideration  could  not  be  pleaded  at  law. 
Key  V.  Knott,  9  GiU  &  J.  342. 

And  where  there  was  fraud  in  the  consideration 
of  the  note  in  suit,  and  the  failure  to  defend  at 
law  was  excused  and  the  indorsee  who  obtained 
Judgment  on  the  note  in  action  had  notice  of  such 
fraud.    Vathlr  v.  Zane,  6  Gratt.  246. 

And  where  the  defendant  in  a  mortgage  fore- 
closure decree  had  been  imposed  upon  and  pre- 
vailed upon  to  give  a  bond  for  double  the  amount 
of  the  debt  and  for  which  such  decree  was  taken. 
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and  had  exclusive  control  of  the  defense 
therein ;  and  that,  upon  the  institution  of 
the  said  suit  against  the  sureties,  the  Nor- 
wegian Plow  Company  was  notified  of  the 
fact,  employed  counsel  to  defend  it.  and  bad 
full  control  of  the  defense,  and  paid  all  the 
expenses  in  connection  with  the  defense  of 
said  action.  For  reply,  plaintiff  admits 
that  it  was  advised  of  the  fact  of  the  com- 


mencement of  the  actions  referred  to  in  the  pe- 
tition ;  denies  all  other  allegations  of  the  an- 
swer; and  alleges  that  at  the  time  of  the 
commencement  of  the  action  in  the  circuit 
court,  and  at  the  time  of  the  rendition  of  tlie 
judgment,  plaintiff  had  no  notice  or  knowl- 
edge that  Boll  man  or  his  deputy  bad  con- 
verted to  their  own  use  a  large  portion  of  the 
property  for  the  value  of  which  said  suit  was 


and  the  injuDction  was  firranted  on  the  Rround  of 
fraud  in  the  consideratioo.  ScriveD  v.  Hursb,  89 
Mich.  88. 

Id  Appletoo  v.  Harwell,  Cooke  (Tenii.)  242,  it  was 
held  that  where  the  defence  was  fraud  and  the  trial 
at  law  was  not  fairly  had,  an  inJuDOtion  should  be 
granted. 

For  fraud  see  supra,  T.  b,  8:  Calloway  v.McElroy, 
8  Ala.  406,  8upra,  I.  b,  3;  Boyce  v.  Grunrty,  ntpra: 
Lee  V.  Vaus'han.  Sneod  (Ky.)  238,  ttupra,  I.  b,  6. 

For  fraud  and  mistake,  see  note  to  Qriggs  v. 
Docter,  89  Wis.  161,  80  L.  R.  A,  380,  ''Injunvtioiis 
against  judgments  in  garnisJtment  proceedings.*'' 

For  injunctions  on  the  grround  of  f  mud,  see  also 
note  to  John  V.  Farwell  Co.  v.  HUl)ert,  91  Wis.  437, 30 
L.  U.  A.  235,  ** Injunctions  against  judgments  en- 
tered on  confession,'''*  subd.  in. 

III.  Puhlijc  policy, 
a.  Generally. 

That  a  contract  is  contrary  to  public  policy  is  a 
lefral  defense  and  must  be  made  at  law  or  excused. 
Some  cases  have  refused  the  injunction  on  the 
ground  that  this  is  a  lefral  defense,  soiqo  on  the 
ground  that  complainant  is  in  pari  delicto,  and 
some  on  the  ground  that  there  is  a  remedy  by  other 
proceedings.  There  are  a  few  exceptional  cases  in 
the  early  reports  that  granted  injunctions  for 
this  cause. 

As  to  confederate  money,  gambling,  and  usury, 
see  next  subheads. 

An  injunction  was  refused  for  failure  to  defend 
at  law  where  the  grounds  were,  first  that  the  con- 
tract was  for  slaves  imported  from  another  state 
and  was  illegal;  second,  that  the  complainant  was 
a  surety  on  the  note  sued  upon  and  was  released  by 
indulgence;  third,  that  the  slaves  were  unsound, 
but  complainant  bad  united  in  a  forthcoming  bond 
after  a  levy  of  execution.  Creath  v.  Sims,  46  V.  S. 
5  How.  192, 12  L.ed.  110. 

And  an  injunction  was  refused  for  negligence  in 
not  defending  at  law,  where  the  defense  was  that 
the  debt  and  contract  for  the  ImporUition  of  slaves 
were  contrary  to  public  policy;  but  the  complaint 
was  in  pari  delicto,  and  afterwards  gave  a  forth- 
coming bond.  Sample  v.  Barnes,  55  U.  S.  14  How. 
70,  14  L.  ed.  330. 

And  where  the  defense  was  that  the  debt  was  for 
the  importation  of  slaves  and  contrary  to  public 
policy.  Thomas  v.  Phillips,  4  Smedes  &  M.  358; 
Green  v.  Robinson,  6  How.  (Miss.)  80;  Olidewell  v. 
Hite,  Id.  no. 

And  an  injunction  was  refused  ugainst  a  Judg- 
ment where  the  defend  was  that  thecon$>i(leration 
was  the  purchase  of  slaves  contrary  to  the  Consti- 
tution of  the  state  of  Mississippi,  but  the  defense 
was  not  made  at  law,  because  complainant  was 
ashamed  to  urge  it.  Truly  v.  Wanzer,  46  U.  S.  5 
How.  141, 12  L.ed.  88. 

And  where  the  defense  again<^t  costs  at  common 
law  was  maintenance.  If  it  was  a  defense  it  was  a 
legal  matter  and  one  for  the  common  law  to  deal 
with.  El  borough  v.  Ay  res,  L.  It.  10  Eg.  867, 39  L.  J. 
Ch.  601, 23  L.  T.  N.  S.  68,  18  Week.  Kep.  913. 

And  where  attorney's  fees  were  included  in  the 
judgment  and  the  contract  I  or  such  fees  was  con- 
trary to  public  policy  and  void,  and  there  was  a 
remedy  by  motion  to  set  aside,  or  by  writ  of  error. 
Morgan  v.  England,  Wright  (Ohio)  112. 
L.  R.  A. 


Where  the  debt  in  Judgment  was  on  a  contract 
for  prison  labor,  and  was  claimed  to  be  contrary  to 
law,  and  complainants  had  received  the  benefit  of 
tne  services,  and  had  violated  the  contracc  by  neg- 
lecting to  pay  for  services  rendered  after  the  judg- 
ment. It  was  held  that  if  the  contract  was  illegal 
the  remedy  was  at  law,  and  if  not  illegal  there  wa# 
no  ground  for  an  injunction.  Young  v.  Beardsley. 
11  Paige,  93. 

And  where  the  grounds  were  that  the  debt  was 
contrary  to  public  policy  and  was  to  compound  a 
I  crime,  an  injunction  was  refused  for  neglectinir 
to  defend  at  law.  The  injunction  was  also  ref usH 
on  the  further  ground  that  the  note  given  to  make 
good  an  emt)ezzlement  was  not  to  compound  a 
crime.  Bibb  v.Hitchcock,49  Ala. 468, 20  Am.  Rep. SSS. 

And  where  the  defense  against  a  fort^closure  was 
that  the  mortgage  was  owned  by  a  national  bank, 
but  the  prohibition  against  dealing  in  mortgages 
did  not  apply,as  this  mortgage  was  owned  by  a  state 
bank  prior  to  its  organization  as  a  national  bank. 
Soofleldv.  State  Nat.  Bank,  9  Neb.  316, 31  Am.  Rep. 
412. 

But  an  injunction  was  granted  where  the  ground 
was  that  the  consideration  was  a  bill  of  excbange 
given  tor  the  promotion  of  complainant  to  a  lieu- 
tenancy, but  that  as  soon  as  promoted  he  was  re- 
moved by  the  defendant  in  the  injunction  suit,  and 
that  the  debt  was  contrary  to  public  policy,  and 
complainant  also  prayed  lor  a  discovery.  It  was 
held  that  the  rule  ixirticeps  critnints  did  not  apply, 
and  that  in  the  case  stated  equity  had  jurisdiction 
although  defense  was  not  made  at  law.  Whittmg- 
ham  v.  Burgoyne,  3  Anst.  900. 

And  where  the  action  was  on  a  bond  for  failure 
to  marry,  and  was  granted  on  thepround  of  public 
policy  or  want  of  mutuality  in  the  contract.  Cock 
V.  Richards,  10  Ves.  Jr.  429. 

And  where  the  consideration  was  three  notes 
given  to  an  occupier  of  the  same  parish,  who  was 
interested  in  defending  another  acting  against 
complainant  as  rector,  and  who  had  advanced 
money  for  that  purpose  and  promfsen  that  no  im- 
proper use  should  be  made  of  the  notes,  but  soon 
afterwards  put  them  insult,  which  was  contrary  to 
good  conscience.  Chednel  v.  Churchman,  8  Bro. 
Ch.  16,  note. 

And  where  the  action  was  on  a  bond  for  Indem- 
nity for  costs,  conditioned  to  pay  plaintiff  at  law 
one  half  the  value  of  the  property  recovereil,  and 
)>laintitf  at  law  was  at  no  expense,  and  the  consid- 
eration was  unconscionable.  Tooiey  v.  Jasper,  2 
Hayw.(N.  C.)383. 

b.  Debt  for  confederate  money. 

In  Texas  when  the  consideration  of  confederate 
'  money  was  held  to  avoid  a  judgment  on  the  ground 
'  of  public  policy,  injunctions  were  granted,  butsub- 
;  sequently  such  consideration  was  held  to  be  valid 
I  to  the  extent  of  the  value  of  the  confederate  notes. 
t  In  Louisiana  the  failure  to  make  a  defense  where 
I  such  was  the  consideration  prevented  equitable 

interference. 
An  injunction  was  granted  against  a  Judgment 

where  it  wa^  rendered  on  a  receipt  for  confederate 
,  money,  as  the  same  was  contrary  to  public  policy 
'  and  Illegal,  and  the  judgment  was  void.  The  ques- 
I  tion  ot  failure  to  defend  at  law  was  not  discuaaetl. 
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brought,  and  had  no  knowledge  of  such  con- 1  be  taken  as  not  true.     In  other  words,  if  the 


version  until  after  the  recovery  of  the  judg 
ment  souglit  to  be  enjoined  herein. 

Judgment  having  gone  against  the  plain- 
tiff in  the  case  at  bar  upon  the  pleading,  in 
reviewing  the  decision  of  tlie  trial  court  we 
must  regard  as  true  every  fact  well  pleaded 
in  the  petition,  and  that'every  allegation  of 
the  answer  put  in  issue  by  the  reply  should 


facts  set  up  in  the  petition,  taken  in  connec- 
tion with  the  admission  of  the  plaintiff  in  the 
replv  that  it  had  notice  at  the  time  of  the 
penaencv  of  the  action  of  Deere,  Wells.  & 
Co.  against  Bollman,  and  that  of  Bollman 
against  the  sureties  on  the  indemnifying  bond, 
were  insufficient  to  entitle  the  plaintiff  to  eu- 
join  the  enforcement  of  the  judgment  in  ques- 


though  insbted  upon  In  the  briefs.  Fox  v.  Woods, 
34  Tex.  220.  (But  ttats  was  in  etTeot  overruled  as  to 
fuch  consideration  avoidingr  the  contracts,  in 
Jfathevrs  v.  Rucker.  41  Tex.  636.) 

In  Thompson  v.  Bohannon,  38  Tex.  241,  an  in- 
junction wasgrrated  against  a  Judgment  where  the 
debt  was  confederate  money  although  no  detense 
was  made  at  law«  as  the  court  erred  in  rendering  a 
default  Judgment  without  requiring  the  plaintiff 
at  law  to  show  that  he  bad  a  good  cause  of  action. 
(This  case  is  not  referred  to  in  Boiler  v.  Wool- 
<lridge.  infra,  but  the  doctrine  in  regard  to  such 
Judgments  is  regarded  as  changed  by  the  decision 
in  the  United  States  Supreme  Court.) 

In  Thompson  v,  Bohannon,  supra,  it  was  held  that 
in  actions  on  contracts  made  by  administrators, 
trustees,  and  guardians,  for  confederate  money, 
such  contracts  may  be  enforced  for  the  beoefit  of 
heirs,  legatees,  and  creditors  to  the  extent  of  the 
actual  value  of  the  consideration,  changing  the 
former  rule  of  court;  but  on  individual  contracts 
the  same  will  be  enjoined  even  after  twelve  months 
from  Judgment. 

In  Mathews  v.  Rucker,  41  Tex.  636.  and  Roller  v. 
Wooldridge,  46  Tex.  485,  it  was  held  that  confed- 
erate money  may  be  a  consideration  for  a  contract, 
overruling  Fox  v.  Woods,  84  Tex.  220:  Shepard 
V.  Taylor,  35  Tex.  774;  Scott  v.  Atchison,  86  Tex.  76; 
McOar  v.  Nixon,  Id.  289;  Lacy  v.  aements.  Id.  661; 
Grant  v.  Ryan,  37  Tex.  37;  Lane  v.  Thomas,  Id. 
157;  Kyle  v.  House.  88  Tex.  155;  Vance  v.  Burtls.  39 
Tex.  88;  Dittmar  v.  Myers,  Id.  295;  Sutton  v.  Sutton, 
Id.  649. 

In  McManus  v.  Scott,  48  Tex.  601,  which  was  not 
an  injunction  suit,  the  change  in  the  line  of  deci- 
sions in  Texas  in  regard  to  confederate  money  is 
noted  as  conforming  to  the  decision  of  the  Su- 
preme Court  of  the  United  States  InThorlngton  v. 
Smith,  75  U.  S.  8  Wall.  1. 19  L.  ed.  361. 

In  Thoriugton  v.  Smith,  supra,  which  was  not  an 
injunction  suit,  it  was  held  that  under  a  contract 
for  payment  m  confederate  treasury  notes  a  re- 
covery could  only  be  had  for  the  actual  value  at 
the  time  and  place  of  contract,  in  lawful  money  of 
the  United  States. 

In  Schroeder  v.  From  mo,  31  Tex.  602,  the  court 
took  no  notice  of  a  petition  to  enjoin  a  Judgment, 
where  the  consideration  was  claimed  to  have  been 
a  treasonable  loan  of  confederate  money. 

An  injunction  was  refused  where  the  defense 
was  that  the  debt  was  payable  in  confederate  cur- 
rency, but  the  failure  to  delend  at  law  was  not 
excused.    Butman  v.  Forshay,  21  La.  Ann.  165. 

c.  Qamhling  debts. 

Where  the  consideration  was  a  gambling  debt 
which  is  declared  void  by  the  statute,  injunctions 
have  been  granted.  Some  cases  have  refused  in- 
junctions in  the  absence  of  such  a  statute,  on  the 
ground  that  such  a  defense  should  have  t}een  made 
at  law,  or  where  such  consideration  was  not  estab- 
lished, or  where  the  same  had  been  used  on  the 
trial,  or  where  the  element  of  estoppel  entered  into 
the  Judgment. 

So,  an  injunction  on  the  ground  that  the  consider- 
ation was  a  gambling  debt  and  was  granted  against 
a  Judgment  where  the  Virginia  statute  declared 
Judgments  given  on  a  gaming  consideration  were 
utterly  void.  And  it  was  further  held  that  the 
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failure  to  defend  at  law  need  not  be  excused. 
Sklpwith  V.  Strother,  3  Rand.  (Va.)  214. 

And  where  the  consideration  was  a  gambling 
debt,  and  Va.  Rev.  Code,  chap.  147,  p.  561,  taken 
from  9  Anne.  chap.  14,  rendered  the  gaming  trans- 
action unlawful  and  avoided  ail  Judgments  for 
money  won  at  play,  and  was  granted  on  the  ground 
of  surprise  at  the  testimony  of  one  of  complalu- 
ant^s  witnesses.  It  was  said  that  a  party  may  de- 
fend at  law  or  may  obtain  relief  in  equity  If  it  does 
not  defend  at  law,— the  case  of  a  gaming  promise 
being  an  exception  to  the  general  rule  In  regard  to 
defenses  at  law.    White  v.  Washington,  5  Gratt.  645. 

And  where  the  Judgment  was  against  a  sheriff  for 
damages  for  defective  levy  of  an  execution  under  a 
Judgment  as  a  gambling  bond,  as  Va.  acts  1748,  chap 
25,  and'1779.  chap.  42.  provided  that  all  promisee  or 
other  contracts.  Judgments,  etc.,  for  money  won  at 
gaming,  shall  be  utterly  void,  and  this  statute  was 
held  to  apply  even  if  the  gaming  bond  had  passed 
to  an  assignee  without  notice.  The  failure  to  de- 
fend at  law  was  not  discussed  in  the  opinion.  Wood- 
eon  V.  Barrett,  2  Hen.  &  M.  80.  3  Am.  Dec.  612. 

And  where  the  defense  could  have  been  made  at 
law  but  was  not.  as  the  Mississippi  statute  make 
the  note  and  contract  void.  -Lucas  v.  Waul,  12 
Smedes  A  M.  157. 

And  where  the  consideration  was  a  gambling 
debt,  as  Clay's  (Ala.)  Dig.  350,  gives  the  right  to  de- 
fend against  a  note  on  a  gaming  consideration  at 
law.  or,  if  a  party  neglects  to  do  thi^,  to  assail  the 
Judgment  afterwards  on  that  ground  by  a  bill  in 
equity.  But  as  complainant  neglected  for  seven 
years  to  take  any  steps  he  was  required  to  pay  all 
costs.    Paulding  v.  Watson,  21  Ala.  279. 

And  in  Mallett  v.  Butcher,  41  III.  382,  where  no 
defense  was  made  at  law,  as  Scates's  (111.)  Comp. 
Stat.  chap.  66,  6  1,  provides  that  all  promises,  Judg- 
ments, etc.,  for  money  won  at  gaming  shall  be 
void,  and  13  provides  that  such  Judgments  may  be 
set  aside  by  any  court  of  equity,  and  6  4,  that  no  as- 
signment shall  affect  the  defense  or  remedy  in  such 
a  case.  This  is  an  exception  to  the  general  rule 
that  a  legal  defense  must  be  made  at  law.  (Over- 
ruling Abraras  v.  Camp,  4  111.  290,  to  thatextent.^ 

And  in  Beverldge  v.  Hewitt,  SHI.  A  pp.  467,  where 
the  consideration  was  a  gambling  contract  on  a 
grain  deal,  and  the  failure  to  defend  at  law  was  ex- 
cused, as  gambling  contracts  in  grain  are  pro- 
hibited by  111.  Crim.  Code,  6  130,  providing  that 
contracts  on  grain  options  to  sell  or  buy  in  the  fu- 
ture are  void,  and  the  supreme  court  of  Pennsyl- 
vania in  Brud's  Appeal,  55  Pa.  294,  held  that  a  con- 
tract to  purchase  shares  of  stock  without  the 
Intention  to  receive  them  was  a  gaming  contract. 
(But  see  Smith  v.  Kammerer,  infra.) 

And  where  defense  was  not  made  at  law,  as  Ky. 
act  1798  provides  that  all  promises,  agreements, 
notes,  bills,  bonds.  Judgments,  etc.,  won  at  gaming 
are  void.  The  remedy  was  either  at  law  or  in  equi- 
ty.   Clay  v.  Fry,  3  Bibb,  248, 6  Am.  Dec.  fM. 

And  where  the  action  was  upon  a  bond  held  by  a 
bona  fide  holder  without  notice,  although  no  de- 
fense was  made  at  law,  as  Statute  Anne,  chap. 
14,  providing  that  such  notes.  Judgments,  etc.,  are 
void,  was  in  effect  in  Maryland.  Emerson  v.  Town- 
send,  73  Md.  224. 

So,  under  9  Anne,  chap.  14,  providing  that  all 
notes,  bills,  bonds.  Judgments,  mortgages,  or  other 
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tlon,  the  order  of  dismissal  was  properly  en- 
tered. 

It  is  too  well  settled  by  the  courts  of  this 
country  to  require  the  citation  of  authorities 
in  support  thereof  that,  in  a  proper  case,  equity 
will  grant  relief  acrainst  a  judgment  fraudu- 
lently obtained,  when  a  meritorious  cause  of 
actjon  or  defense  is  shown.  An  exception  to 
this  general  rule  is  that  a  judgment  at  law  ob- 
tained through  the  fraudulent  conduct  of  the 


judgment  creditor  will  not  be  enjoined  where 
the  defense  could  have  been  made  at  law. 
Stated  differently  a  court  of  equity  will  not 
interfere  because  of  fraud  alone,  but  the  per- 
son aggrieved  must  make  it  appear  that  a  i;ood 
reason  existed  why  the  defense  was  not  inter- 
posed in  the  original  suit.  As  stated  by  Mr. 
High  in  his  valuable  work  on  Injunctions: 
"Where  defendant  has  allowed  a  suit  to  pro- 
ceed to  judgment  without  any  attempt  on  his 


Beouiities  or  conveyances  whatsoever,  given  for  a 
gramblinfiT  consideration,  sball  be  utterly  void. 
This  was  held  not  to  be  repealed  by  Md.  act  1818, 
chap.  84,  providing  tbat  sucb  securities  shall  not  be 
demandabie  or  recoverable  before  any  court  of 
Justice,  and  which  act  only  rendered  tbem  voidable. 
The  fact  that  complainant  alleged  that  the  party 
to  whom  the  note  was  given  did  not  win,  but  that 
complainant  was  the  winner,  will  not  prevent 
equitable  relief.    Oough  v.  Pratt,  9  Md.  626. 

And  where  the  consideration  could  not  be 
pleaded  at  law,  although  the  master  of  rolls  had 
held  that  complainant  by  appearing  to  ascl.  fa.  in- 
stead of  pleading  to  the  same  could  have  no  relief. 
Lord  Cremorne  v.  Bruen,  2  MoUoy,  496, 12  Eng.  Ch. 
679. 

In  Nelson  v.  Armstrong,  6  Oratt.  864,  an  injunc- 
tion was  granted  against  a  Judgment  where  the 
consideration  was  a  gambling  debt.  But  it  was 
said  that  if  the  holder  of  the  draft  in  suit  was  in- 
duced to  take  the  same  by  complainant's  represen- 
tation tbat  the  consideration  was  ^ood  an  injunc- 
tion would  be  denied.  The  question  as  to  faUure 
to  defend  at  law  was  not  discussed. 

An  injunction  was  granted  against  a  Judg- 
ment where  the  defense  was  not  made  at  law, 
as  Mo.  Stat,  gaming  act,  6 1,  says  that  all  moneys, 
notes,  bonds.  Judgments,  etc.,  made,  given, 
granted,  etc.,  where  the  whole  or  any  part  of  the 
consideration  thereof  shall  be  for  money  won  at 
gaming,  or  playing  at  cards,  dice,  or  any  other 
game,  shall  be  void  and  of  no  effect.  The  second 
section  provides  that  all  Judgments,  mortgages, 
assurances,  bonds,  notes,  bills,  specialties,  prom- 
ises, covenants,  agreements,  or  other  acts,  deeds, 
securities,  or  conveyances,  given,  granted,  drawn, 
or  executed  contrary  to  the  provisions  of  this  act, 
may  be  set  aside  and  vacated  by  any  court  of 
equity.  And  It  is  further  held  that  this  statute  ap- 
plied notwithstanding  the  act  respecting  chancery 
practice  provided  that  in  all  cases  where  adequate 
relief  cannot  be  had  at  law,  the  several  courts  shall 
have  the  power  to  proceed  according  to  the  rules 
in  equity.    Collins  v.  Lee,  2  Mo.  16. 

But  in  Wilkerson  v.  Whitney.  7  Mo.  296,  it  was 
held  that  *'the  Missouri  act  of  December  30,  1824 
(Rev.  Code  1826.  p.  410),  declared  that  all  Judgments, 
mortgages,  assurances,  bonds,  notes,  bills,  special- 
ties, etc.,  given,  granted,  drawn,  or  executed  con- 
trary to  thel provisions  of  that  act,  might  be  set 
aside  and  vacated  by  any  oourtof  equity,  upon  bill 
filed  for  that  purpose  by  any  person  so  granting, 
giving,  and  entering  into,  or  executing  the  same. 
The  act  of  March  9,  1886  (Rev.  Code  1886.  p.  290), 
merely  declares  that  all  Judgments,  conveyances, 
bonds,  bills,  notes  and  securities  when  the  consid- 
eration is  money  or  property  won  at  any  game  or 
gambling  device,  shall  be  void.  The  act  further 
provides  that  any  defense  under  it  may  be  specially 
pleaded  or  piven  in  evidence  under  the  general  is- 
sue. The  Judgments  spoken  of  In  the  act  of  1825 
(1824?)  1  understand  to  be  Judgments  by  confession, 
,or  warrant  of  attorney.  The  words  given,  granted, 
executed,  entering  into,  could  hardly  be  applica- 
ble to  a  Judgment  upon  plea  or  by  default.  And 
though  the  act  of  1836  has  omitted  these  words,  and 
speaks  generally  of  Judgments,  bonds,  notes, 
and  other  assurances,  yet  it  is  plain  that  no  other 
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Judgments  were  embraced  in  this  provision  than 
Judgments  by  confession;**  and  it  was  held  that  the 
failure  to  make  a  defense  at  law  that  the  consid- 
eration of  the  Judgment  was  a  gambling  debt  pre- 
vented an  injunction  where  the  Judgment  was  not 
by  confession.  This  construction  of  this  statute  in 
effect  overrules  Collins  v.  Lee,  2  Mo.  16,  although 
that  case  is  not  referred  to  and  does  not  appear  to 
have  been  noticed  in  any  subsequent  decision  in 
the  supreme  court. 

In  Thomas  v.  Phillips,  4  Bmedes  A  M.  868,  it  was 
said  that  equitable  interference  against  Judgments 
on  gaming  contracts  are  granted  where  the  statute 
provided  that  such  agreements  are  void. 

In  Owens  v.  Van  Winkle  Gin  &  M.  Co.  (Ga.)  2S 
8.  E.  416.  an  injunction  was  refused  against  a  Judg- 
ment on  a  gambling  debt  because  in  that  state 
there  was  no  statute  making  such  Judgments  void, 
and  the  right  to  defend  at  law  prevented  an  in- 
junction. This  is  in  accord  with  the  general  doc- 
trine. 

_An  injunction  was  refused  against  a  Judgment 
where  the  consideration  was  a  gambling  debt  and 
no  excuse  was  givenlfor  not  defending  at  law. 
Oiddens  v.  Lea,  8  Humph.  188;  Dunn  v.  Holloway, 
1  Dev.fEq.  SiS.    ••ZTT     *^-  ».  *—%&!»'       "^^ 

9  In  Graves  v.  Houlditch.  2  Price,  147,  an  injunc- 
tion was  refused  against  a  default  Judgment  on  a 
bill  of  exchange  given  for  a  gambling  debt,  where 
defense  was  not  made  at  law. 

An  injunction  was  refused  against  a  Judgment 
where  the  consideration  was  a  gambling  debt  and 
complainant  had  advised  the  holder  of  the  same  to 
purchase  it,  and  the  purchaser  had  no  notice  of 
any  equity  against  it.  Uoomee  v.  Smock,  1  Wash. 
(Va.)  889:  Buckner  v.  Smith,  Id.  296, 1  Am.  Dec  463. 

And  where  the  defense  in  Pennsylvania  was  tbat 
the  debt  was  a  irambling  transaction  in  Chicago  in 
wheat,  and  that  the  mortgage  on  which  a  sci.  fa. 
had  t>een  issued  was  a  collateral  to  secure  that  debt 
in  Judgment,  and  was  refused  because  of  proceed- 
ings in  another  court  to  open  the  Judgment,  and  on 
the  further  ground  that  111.  CHm.  Code,  M 130-186, 
making  a  gambling  contract  void,  did  not  apply, 
as  this  was  an  executed  contract,  and  that  com- 
plainant was  in  pari  delicto.  Smith  v.  Kammerer, 
162  Pa.  198.  But  see  Beveridge  v.  Hewitt,  8  111. 
App.  467.  ^ 

And|where  the  defense  was  made  at  law  that  the 
debt  was  a  gaming  one.  Moffett  v.  White,  1  LItt. 
(Ky.)  826. 

And  where  the  consideration  was  a  gambling 
debt,  and  defense  was  or  might  have  been  made  at 
law.    Jones  v.  Jones,  N.  C.  Term  Rep.  110. 

In  Abrams  v.  C^amp,  4  Dl.  290,  an  injuocdon  was 
refused  against  a  Judgment  trhere  the  considera- 
tion was  a  gambling  debt,  and  a  defense  was  made 
at  law,  and  the  failure  to  defend  successfully  was 
due  to  complainant's  negligence.  Under  IlL  Rev- 
Law  (Gale  Stat.  320),  providing  tbat  all  notes  given 
in  consideration  of  money  won  at  play  are  void, 
relief  will  not  be  granted  in  matters  of  concurrent 
Jurisdiction  after  a  trial  at  law.  And  it  was  said 
that  relief  would  not  be  granted  after  a  failure  to 
defend.  But  this  last  proposition  was  overruled  In 
Mallet t  V.  Butcher,  41  III.  882. 

An  injunction  was  refused  where  the  defense 
was  a  gaming  consideration,  but  the  same  was  not 
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part  to  obtain  proof,  an  injunctioo  will  not  be 
allowed  on  the  ground  of  fraud  in  the  original 
transactions  on  which  the  suit  was  founded. 
So,  where  the  fraud  relied  upon  might  have  been 
used  as  a  defense  to  the  action  at  law,  but  it 
does  not  appear  whether  it  was  so  used,  or 
whether  defendant  neglected  to  avail  him- 
self of  it,  the  judgment  will  not  be  restrained." 
1  High,  Inj.  §  194. 
Applying  the  principles   already  stated  to 


the  case  made  by  the  pleadings,  it  is  plain  that 
plaintiff  is  not  in  a  position  to  invoke  the  aid 
of  equity  to  prevent  the  enforcement  of  the 
judgment  obtained  against  the  sureties  upon  the 
ground  of  fraud.  The  act  of  fraud  imputed  to 
Bollman  and  his  deputy  consisted  in  converting 
to  their  own  use  certain  property  of  Deere, 
Wells,  &  Co.  at  the  time  of  the  levying  of  the 
executions  against  Fisher,  and  in  suing  for  and 
recovering  the  value  thereof  against  the  sureties 


established  by  the  evidence,  the  Judgment  having 
been  assigned  and  the  assignee  having  denied  all 
knowledge  of  the  consideration,  although  tbe  as- 
sigrnor  did  not  answer  the  bili.  Timt>erlake  v. 
Cobb8,2  J.  J.  Marsh.  136. 

d.  Usury. 

In  regard  to  injunctions  on  the  ground  of  usury 
the  general  rule  is  that  injunctions  will  be  refused 
where  the  bill  of  dificovery  was  not  filed  in  time, 
or  if  there  is  a  failure  to  make  a  defense  at  law.  or 
if  the  usury  is  not  established,  or  if  no  tender  is 
made,  or  if  the  bill  of  complaint  does  not  put  usury 
directly  in  issue,  or  if  the  complainant  is  not  the 
party  entitled  to  plead  usury.  Some  cases  have 
granted  injunctions  without  regard  to  the  failure 
to  make  a  defense  at  law.  and  some  on  tbe  ground 
that  the  bill  of  complaint  was  for  an  accounting, 
and  some  where  the  defense  was  embarrassed,  and 
where  the  statute  provided  for  such  relief,  and 
where  the  same  was  in  the  nature  of  a  penalty 
against  which  equity  grants  relief. 

As  to  usury  in  judgments  on  confession,  see  note  to 
John  V.  Farwell  Co.  v.  Hilbert  (Wis.)  30  L.  B.  A.  235. 
ItKfunctions  ogainst  judgments  entered  on  confession. 

Generally  an  injunction  on  the  ground  of  usury 
will  be  refused  for  the  failure  to  make  such  de- 
fense at  law  where  such  failure  is  not  excused,  or 
if  a  bill  of  discovery  is  not  filed  before  judgment. 
Robb  V.  Halsey.  11  Smedes  &  M.  140:  Teague  v.  Rus- 
sell, 2  Stew.  (Ala.)  420;  Barrows  v.  Doty,  Harr.  Ch.  1; 
Smith  V.  Walker,  8  Smedes  &  M.  181;  Day  v.  Cum- 
mlngs.  19  Vt.  496;  Yeizer  v.  Burke,  3  Smedes  &  M. 
439;  McRaven  v.  Forbes,  6  How.  (Miss.)  569. 

So,  an  injunction  on  the  ground  of  usury  was  re- 
fused against  a  judgment  because  the  same  was  a 
legal  defense  and  the  failure  to  make  tbe  same  was 
not  excused  where  tbe  defense  was  tbat  tbe  note 
in  suit  was  executed  for  a  previous  judgment 
which  contains  usury,  and  it  was  a  compromise  of 
the  prior  suit,  and  tbe  note  was  assigned  to  an- 
other party.  Standifer  v.  McWhorter,  1  Stew. 
(Ala.)  632. 

And  where  tbe  defense  was  not  made  at  law,  on 
account  of  a  mistake  at  law.  Jones  v.  Watkins.  1 
Stew.  (Ala.)  81. 

And  where  complainant  in  tbe  injunction  suit 
was  a  su  rety.  It  was  further  held  that  1  N.#Y.  Rev. 
Stat.  772,  8  8  (Stat.  1837.  p.  477,  i  4),  providing  that  a 
••borrower"  seeking  relief  need  not  pay  any  inter- 
est or  principal,  did  not  apply  to  a  surety.  Vilas  v. 
Jones,  1  N.  Y.  274. 

And  where  Ky.  Civ.  Code,  S  14,  provided  tbat  a 
judgment  obtained  in  an  action  by  ordinary  pro- 
ceedings shall  not  be  annulled  by  equitable  pro- 
ceedings except  for  a  defense  which  has  arisen  or 
been  discovered  since  the  judgment  was  rendered 
and  this  modified  Ky.  Kev.  Stat.  p.  420,  6  3,  provid- 
inK  for  equitable  defense  for  usury.  Chinn  v. 
MitcheU,  2  Met,  (Ky.)  92. 

An  injunction  on  the  ground  of  usury  was  re- 
fused for  negligence  in  not  making  a  defense  in 
law,  which  was  not  excused.  Berry  v.  Thompson, 
17  Johns.  436.  Affirming  Thompson  v.  Berry,  3 
Johns.  Ch.  395;  Moran  v.  Woodyard,  8  B.  Mon. 
637;  Crawford  v.  Wingfieid,  25  Tex.  414;  Perrine  v. 
Carlisle.  19  Ala.  686;  Smith  v.  Powell,  50  111.21. 
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And  an  injunction  was  refused  on  the  same 
ground  where  tilinois  interest  law  of  1845,  §  6, 
provided  tor  a  suit  in  equity  to  recover  usury  that 
has  been  paid,  as  this  did  not  change  this  rule. 
Lucas  V.  Spencer,  27  111.  15. 

And  where  the  complainant  in  the  injunction 
suit  was  an  executor.  Cantey  v.  Blair,  1  Rich.  Eq. 
41. 

And  where  tbe  laws  of  Ohio  did  not  render  usuri- 
ous contracts  void.  It  was  said  that  if  such  a  con- 
tract was  void,  an  injunction  would  not  be  granted 
where  there  was  negligence  in  not  defending  at 
law.    Morgan  v.  England,  Wright  (Ohio)  112. 

And  where  no  reason  was  given  for  negligence 
in  not  making  such  defense  at  law,  or  for  delaying 
untU  after  judgment  before  asking  for  relief. 
Lansing  v.  Eddy,  1  Johns.  Ch.  49. 

An  injunction  on  the  ground  of  usury  was  re- 
fused where  no  excuse  was  griven  for  failure  to  de- 
fend at  law.  It  was  f  u  rtber  held  that  a  bill  for  dis- 
covery should  have  tieen  filed  before  judgment  at 
law.  Jones  v.  Kirksey.  10  Ala.  579:  Mallory  v.  Mat- 
lock, Id.  505;  McCollum  v.  Prewltt,  37  Ala.  573, 1 
Ala.  Sel.  Cas.  498. 

And  where  complainant  suffered  a  verdict  at  law 
when  be  might  have  pleaded  tbe  statute  of  usury, 
or  upon  certain  terms  obtained  the  aid  of  a  bill 
of  discovery  and  neglected  to  use  such  defense. 
Thompson  v.  Berry.  3  Johns.  Cb.  395,  Affirmed 
Berry  v.  Thompson.  17  Johns.  436. 

And  where  the  Virginia  statute  against  usury, 
§  3,  provided  tbat  the  borrower  may  compel 
tbe  disclosure  in  chancery  on  oath  of  usury,  and 
there  was  no  reason  given  why  such  disclosure 
was  not  sought  t)efore  judgment.  The  statute 
does  not  apply  if  the  same  could  be  established  by 
other  evidence  than  probing  tbe  conscience  of  the 
plaintiff  at  law.  Brown  v.  Swann,  36  U.  S.  10  Pet. 
497,9  L.ed.  508. 

Some  cases  have  refused  injunctions  against 
judgments  containing  usury  because  there  was  no 
tender  of  the  amount  justly  due,  as  be  who  seeks 
equity  must  do  equity.  McRaven  v.  Forl)es,  6 
How.  (Miss.)  569:  Hill  v.  Reifsnider,  30  Md.  429; 
Topping  V.  Van  Pelt,  Hotfm.  Ch.  545;  Neuratfa  v. 
Hecht,  62  Md.  221. 

An  injunction  will  not  be  granted  if  the  bill  of 
complaint  does  not  show  that  there  is  usury  in  the 
judgment,  or  if  the  alleged  usury  is  not  established. 

So,  an  injunction  was  refused  against  a  judg- 
ment where  the  bill  did  not  allege  with  any  exact- 
ness the  amount  of  usury  or  tender  the  principal. 
Neurath  v.  Hecht.  supra. 

And  where  the  usury  was  not  established.  Com- 
pound interest  is  not  usury.  Hale  v.  Hale,  1 
Coldw.  233,  78  Am.  Dec.  490. 

And  where  tbe  bill  did  not  put  usury  directly  in 
issue.    Bloss  v.  Hull,  27  W.  Va.  603. 

And  where  the  only  allegation  of  the  bill  was  that 
since  the  death  of  the  obligee  bis  widow  had  been 
paid  $100  for  extra  interest,  and  there  was  no  state- 
ment that  this  was  In  pursuance  of  the  original 
agreement,  as  it  might  have  been  for  delay  of  pay- 
ment and  then  it  would  not  have  affected  the  note; 
and  the  denial  of  the  answer  was  not  contradicted 
by  the  evidence.  Brown  v.  Toell,  5  Band.  ( Va.)  643, 
18  Am.  Dec.  759. 
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upon  the  indeinnifyiD^  bond.  It  is  true  that 
both  in  the  reply  and  in  one  place  in  the  peti- 
tion it  is  stated  that  plaintiff  bad  no  knowledge 
of  such  conversion  until  after  the  rendition  of 
the  judgment  in  favor  of  Bollman  and  against 
the  sureties;  but  such  allegation  is  inconsistent 
with  the  following  averment  of  the  petition: 
•'Plaintiff  further  alleges  that  prior  to  the 
bringing  of  said  action  against  said  Pilger, 
McClary  and  Pasewalk,  and  against  this  plain- 


tiff, the  Norwegian  Plow  Company  offered  to 
account  to  and  pay  said  defendant  Bollman 
for  all  the  property  levied  upon  by  him  or  by 
said  defendant  Hothwell  on  said  judgment  in 
favor  of  this  plaintiff  and  against  said  Fisher, 
together  with  all  damages,  costs,  or  other  ex- 
penditures occasioned  or  incurred  by  said  Boll- 
man or  Roth  well,  or  either  of  them,  on  ac- 
count of,  and  for  the  seizure  and  sale  of,  prop- 
erty claimed  by  Deere,  Wells,  &  Co.,  under 


And  where  the  grounds  were  that  it  was  obtained 
by  fraud  and  was  usurious,  and  the  complaint 
failed  to  set  forth  the  sum  actually  due  with  legal 
interest.    HUl  v.  Kelfsnider,  39  Md.  429. 

And  where  it  was  only  shown  that  the  holder  of 
the  notes  paid  lees  than  their  nominal  amount  for 
them,  as  this  was  not  usury.  Fitzgerald  v.  Peck, 
4  Litt.  (Ky.)  125. 

And  where  complainant  had  agreed  to  pay  the 
face  of  a  mortgage  containing  usury,  as  a  part  of 
the  consideration  of  his  purchase  of  property. 
Hough  r.  Horsey,  86  Md.  181. 11  Am.  Rep.  484. 

And  where  the  transaction  was  held  to  be  a  con- 
ditional sale  with  a  privilege  of  purchase,  and  not 
a  loan  and  mortgage.  Spence  v.  Stead  man,  49  6a. 
133. 

In  Gee  v.  Southworth,  10  Paige,  297,  it  was  said 
that  an  injunction  will  not  be  granted  against  a 
judgment  on  the  ground  of  usury,  unless  complain- 
ant waives  the  forfeiture  in  his  bill  and  permits  the 
defendant  to  collect  the  principal  and  legal  inter- 
est; but  if  complainant  insists  upon  the  forfeit- 
ure, he  must  bring  the  money  into  court  to  abide 
the  event  of  the  suit. 

An  injunction  on  the  ground  of  usury  was  re- 
fused on  account  of  complainant  not  being  the 
party  entitled  to  any  relief,  where  he  was  a  Junior 
creditor  and  aUeged  usury  in  a  prior  Judgment,  as 
Ga.  Code,  ti  8536, 3538,  providing  that  creditors  or 
bona  fide  purchasers  may  attaclc  a  Judgment  for 
defects  on  the  lace  of  the  records  rendering  it 
void,  or  for  fraud  or  collusion  whenever  It  inter- 
feres with  their  rights,  does  not  apply.  Gate  wood 
v.  aty  Bank,  49  Ga.  45. 

And  where  a  Junior  Judgment  creditor  claimed 
a  sale  was  about  to  be  made  under  a  senior  Judg- 
ment containing  usury,  as  a  defense  of  usury  was 
a  personal  privilege  and  could  not  be  made  the 
ground  of  injunction  by  another  party  where 
there  was  no  fraud.    Phillips  v.  Walker,  48  Ga.  55. 

An  injunction  on  the  ground  of  usury  was  re- 
fused where  the  defendant  had  voluntarily  waived 
his  defense  and  the  Judgment  was  entered  upon  a 
warrant  of  attorney,  and  the  Judgment  was  at- 
tacked by  a  subsequent  purchaser  with  notice  of 
the  Judgment.  French  v,  8hotwell,5  Johns.  Ch.  556. 
And  on  exceptions  to  the  master's  report  the  same 
was  affirmed  in  6  Johns.  Ch.  235,  and  was  affirmed 
on  exceptions  in  20  Johns.  668.  (Shufelt  v.  Sbufelt, 
9  Paige,  137, 37  Am.  Dec.  381,  referring  to  20  Johns. 
668,  says  the  reporter  erred  in  supposing  there  was 
an  ai>peal  from  the  chancellor's  decision  upon  the 
i-ebearing  of  the  plea;  the  only  appeal  was  from  the 
order  overruling  exceptions  to  the  defendant's  an- 
swer.) 

And  where  complainant's  property  was  sold  un- 
der a  power  of  sale  in  a  usurious  mortgage,  to  the 
holder  of  the  mortgage  for  a  small  amount,  and  the 
Judgment  was  obtained  against  him  for  the  bal- 
ance,—as  the  remedy  under  N.  C.  Code,  §  133,  pro- 
viding for  setting  aside  the  same  on  motion  was 
sufficient.    Walker  v.  G  urley,  83  N.  C.  429. 

And  where  complainant  in  tbe  injunction  suit 
did  not  tender  the  principal  and  interest,  and  had 
pleaded  tbe  general  Issue  at  law  and  made  default 
at  the  trial.  No  relief  can  be  had  after  a  Judgment 
in  invitum^  under  N.  Y.  act  May  15, 1837,  S  8,  pro- 
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viding  in  effect  that  a  borrower  filing  a  bill  merely 
for  discovery  of  usury  need  not  pay  any  interest, 
but  must  pay  the  principal,  and  a  borrower  CUing  a 
bill  for  relief  where  he  had  no  opportunity  of  de- 
fense at  law  need  not  pay  the  principal  but  mufft 
pay  the  interest.  Topping  v.  Van  Pelt,  HofTm.  Ch. 
545. 

And  where  the  complainant  in  the  iojunctlon 
suit  delayed  for  nine  months  after  Judgment  seek- 
ing relief  in  equity.  But  it  is  said  that  relief  may 
be  granted  against  usury  where  defense  was  not 
made  at  law.    H  itch  v.  Fen  by,  6  Md .  218. 

But  an  injunction  was  granted  against  a  Judg- 
ment where  the  defense  was  usury,  although  such 
defense  was  made  in  a  Justices'  court,  ^ut  a  trial 
on  appeal  was  prevented  by  irregularities  of  the 
Justice  or  clerk.  In  cases  of  concurrent  Jurisdic- 
tion the  trial  at  law  will  usually  prevent  relief  in 
equity.    Cave  v.  Davis,  5  T.  B.  Mon.  398.  , 

A-nd  where  the  defense  was  usury  and  the  bor- 
rower had  paid  the  principal  and  lawful  interest. 
The  case  does  not  discuss  defense  at  law.  Ennis  v. 
Ginn.  5  Del.  Ch.  180. 

In  Brockway  v.  Clark,  6  Ohio,  45,  where  the  de- 
fense was  that  the  action  was  on  a  note  for  a 
greater  amount  than  due,  with  a  provision  in  the 
note  that  on  the  payment  of  the  amount  due  with 
interest  the  same  would  be  discharged,  an  injunc- 
tion was  granted  on  the  ground  that  equity  will  re- 
gard this  as  a  penalty  and  relieve  against  it.  This 
case  is  noted  in  Greenieaf's  Overruled  Cases,  ciUng 
several  subsequent  cases.  But  the  case  of  Brook- 
way  V.  Clark  refused  to  hold  that  a  contract  for 
usury  was  void,  which  was  tbe  same  doctrine  held 
in  the  subsequent  Ohio  cases. 

In  Chaney  v.  Cooke,  5  T.  B.  Mon.  248,  it  was  said 
that  a  Judgment  of  detinue  on  a  chattel  mortgage 
will  be  enjoined  for  usury  on  a  bill  for  an  account- 
ing if  complainant  tenders  the  amount  due. 

In  Thomas  v.  Phillips,  4  Smedes  &  M.  356,  it  was 
said  that  injunctions  are  sometimes  granted  io 
cases  of  usury  where  the  Judgments  were  on  con- 
fession, and  in  some  cases  are  granted  without  re- 
gard to  any  special  circumstance  giving  Jurisdic- 
tion; but  other  courts  refuse  to  interfere  unless  ex- 
cuse is  given  for  not  defending  at  law. 

In  Brown  v.  Toell,  5  Rand.  (Va.>  643, 16  Am.  Dec 
759,  it  was  said  that  even  after  the  Judgment  at  law 
equity  will  give  relief  for  usury  without  requiring 
any  reason  for  failing  to  defend  at  law. 

In  Tennessee  the  cases  hold  that,  except  dur- 
ing tbe  time  of  the  existence  of  Tenn.  act  1844, 
relief  cannot  be  had  in  equity  unless  tbe  question 
of  usury  iuvolves  intricate  and  embarrassing  mat- 
ters of  account. 

So,  an  injunction  was  granted  against  a  Judg- 
ment where  the  defense  was  usury  paid  by  one  of 
the  complainants,  although  relief  might  have  been 
bad  at  law;  but  it  was  not  plain  and  unembarrassed 
and  the  Tennessee  statutes  contemplated  equitable 
relief  against  usiur.  Coleman  v.  Childress,  6  Yerg. 
'c9S  <1834). 

And  where  the  defense  at  law  would  be  embar- 
rassed, owing  to  tbe  complex  nature  of  the  ac> 
counts.    Frierson  v.  Moody,  3  Humph.  561  (1842). 

But  an  injunction  was  refused  against  a  Judgment 
where  the  defense  was  usury  and  was  not  made  at 
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and  by  virtue  of  said  ezecations;  and  that  said 
defeodaDt  BollmaD  UDlawfully  and  fraudu- 
lently and  for  the  purpose  of  cheating,  wronc:- 
in^,  and  defrauding  this  plaintiff  for  property 
so  taken  and  sold,  but  then  demanded  that 
this  plaintiff  should  account  to  and  pay  said 
defendant  Bollman  .for  the  property  taken  by 
said  defendants  Bollman  and  Rothwell,  and 
converted  by  them  to  their  own  private  use." 
The  foregoing  quotation  from  the  petition  is 


an  admission,  it  seems  to  us,  that  plaintiff  prior 
to  the  inception  of  the  suit  in  which  the  judg- 
ment sought  to  be  enjoined  was  pronounced, 
was  fully  cognizant  of  the  alleged  fraudulent 
conduct  of  Bollman  and  his  deputy,  of  which 
complaint  is  now  made.  If  that  is  not  a  fair 
inference  to  be  drawn  from  said  averment  of 
the  petition,  we  are  at  a  loss  to  know  why  this 
plaintiff  offered  to  pay  merely  for  the  property 
seized  and  sold  under  the  executions,  together 


law,  as  Tenn.  act  1886,  obap.  50,  96  4,  5,  provi'ded 
that  a  defendant  who  may  be  sued  on  a  usurious 
contract  may  plead  the  upury  on  oath,  to  which  the 
plaintiff  may  reply  on  oatb  and  thus  make  an  issue 
to  be  tried  by  a  Jury.  It  was  said  that  if  a  defense 
at  law  was  embarrassed  relief  would  be  given  in 
equity.    McKoiQ  v.  Cooley,  8  Humpb.  559  (1843). 

And  wbere  the  defense  wa^  usury  and  complain- 
ant  was  negliffent  in  not  defending  at  law,  and  no 
embarrassing  or  complicated  question  was  in- 
volved.   Buchanan  v.  Nolin.  3  Humph.  68  (1842). 

In  Brandon  v.  Oreen,  7  Humph.  130  (1846),  an  In- 
junction was  granted  where  the  defense  was  usury, 
under  Tenn.  act  Jan.  26, 1844,  providing  for  equi- 
table relief  on  the  ground  of  usury,  wbere  no  de- 
fense was  made  at  law  or  wbere  tbe  defense  failed 
at  law.  It  was  said  if  it  was  not  for  tbis  statute, 
relief  would  not  be  granted  wbere  the  right  to  de- 
fend at  law  was  unembarrassed. 

In  Bumpass  v.  Reams,  1  Sneed,  595  (1854),  an  in- 
junction on  tbe  ground  of  usury  was  refused 
wbere  complainant  bad  made  bis  defense  at  law.  as 
Tenn.  act  1850,  ctaap.  53,  authorizing  discovery  in  a 
court  of  law,  prevented  equitable  relief  where  the 
benefit  of  sucb  defense  was  bad  at  law.  Tbe  act  of 
1844  gave  relief  in  equity  notwitbstanding'  atrial  at 
law.  But  since  tbe  act  of  1850  a  discovery  obtained 
in  an  action  at  law  was  beld  res  judicata.  If  no  de- 
fense was  made  at  law  relief  might  be  bad  in  equity 
under  act  1884,  cbap.  167. 

In  Lindsley  v.  James,  3  Coldw.  477  (1866),  wbicb 
was  an  action  to  enjoin  an  action  at  law  on  tbe 
crround  of  usury  where  it  was  claimed  tbat  Tenn. 
act  1844,  cbap.  167,  conferring  jurisdiction  on 
courts  of  equity,  was  repealed  by  the  Code,  it  was 
held  tbat  the  act  of  1835  conferred  no  new  jurisdic- 
tion on  courts  of  equity,  and  after  a  trial  at  law 
except  on  complicated  matters  equity  would  not 
give  relief.  But  this  was  changed  by  Tenn.  act 
1844,  cbap.  167,  and  this  wes  repealed  by  impli- 
cation, if  not  directly,  by  Tenn.  Code,  6  41,  and 
Tenn.  act  1835,  obap.  50.  was  substantially  retained 
witb  the  additional  provision,  S  4300,  providing 
for  concurrent  jurisdiction,  and  the  rule  was  there- 
fore tbat  tbe  law  involving  jurisdiction  of  courts 
of  law  and  equity  stood  precisely  as  it  did  prior  to 
the  passage  of  tbe  act  of  1844,  cbap.  167,  and  relief 
should  be  refused  in  equity  unless  a  defense  at  law 
was  embarrassed,  and  relief  was  denied  on  account 
of  tbe  bill  for  discovery  not  having  been  properly 
framed. 

In  Parham  v.  Pullian.  5  Coldw.  497  (1868),  wbere 
usury  was  not  establisbed,  it  was  said  tbat  chancery 
will  not  give  relief  on  tbe  ground  of  usury, 
against  a  Judgment  at  law,  wbere  tbe  debtor  could 
have  made  bis  defense  at  law  wltbout  embarrass- 
ment. 

An  injunction  was  granted  wbere  the  defense 
was  usury  and  tbe  remedy  at  law  was  embarrassed 
by  complication  of  renewals,  as  in  Tennessee 
courts  of  equity  and  law  have  concurrent  juris- 
diction in  regard  to  usury,  and  under  tbe  practice 
in  that  slate  a  tender  of  tbe  principal  and  interest 
was  not  necessary.  It  was  said  tbat  tbe  Tennessee 
act  of  1844,  providing  for  equitable  relief  notwith- 
standing a  trial  at  law  or  failure  to  defend  was  not 
carried  into  the  Code,  and  that  tbe  law  stood  as  it 
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did  before  tbe  passage  of  tbat  act,  and  tbe  act  of 
1835,  cbap.  50,  Ifl  4,  5,  wbicb  enlarged  the  power  of  a 
court  of  law,  left  tbe  jurisdiction  of  a  court  of 
chancery  wbere  It  was  before.  Cbester  v.  Apper- 
son,4Heisk.689(18n). 

An  injunction  was  refused  against  a  judgment 
where  the  defense  was  usury  and  was  not  made  at 
law  through  negligence,  as  Tenn.  Code,  i  43U0, 
which  was  the  same  as  Tenn.  act  1885,  providing 
for  concurrent  jurisdiction  of  la  w  and  equity  in  re- 
gard to  usury,  repealed  Tenn.  act  1844,  providing 
for  relief  in  equity.  Greenfield  v.  Frierson,  7 
Heisk.  633  (1872). 

For  usury,  see  Collins  v.  Clayton,  58  Ga.  649,  infra^ 

rv.a. 

IV.  SeUof. 
a.  FaUure  to  aaaert  at  law. 

Injunctions  on  account  of  set-oflTs  that  should 
have  been  used  at  law  as  a  defense  to  the  action 
were  refused  wbere  no  equitable  ground  for  relief 
was  shown.  Cabell  v.  Roberts,  6  Rand.  (Va.)  580; 
Donnell  v.  Parrott,  18  La.  Ann.  251;  Benton  v. 
Roberts,  3  Rob.  (La.)  96;  Monroe  v.  McMicken,  8 
Mart.  N.  s?.  510;  Lafon  v.  Desessart,  1  Mart.  N.  S. 
71;  Kennard  V.  Henderson,  9  Rob.  (La.)  165;  Cook 
V.  Murphy,  7  Gill  &  J.  282;  Standifer  v.  McWhor- 
ter,  1  Stew.  (Ala.)  582;  Risher  v.  Roush,  2  Mo.  95,  22 
Am.  Dec.  442;  Carlyle  v.  Long,  5  LItt.  (Ky.)  167. 

And  where  tbe  defense  was  also  failure  of  con- 
sideration of  the  notes  sued  upon.  Howell  v. 
Motes,54  Ala.  1. 

And  wbere  the  defense  was  also  illegality  of 
plaintiff's  demand.  Montgomery  v.  Griffin,  Walk. 
(Miss.)  453. 

And  where  the  defense  of  an  accommodation  iu- 
dorser  arose  out  of  a  trust  and  an  equitable  right 
to  have  trust  funds  applied  in  discharge  of  a  bill  of 
exchange  in  suit.  Foster  v.  State  Bank.  17  Ala 
672. 

And  wbere  sucb  set-off  was  notes  of  the  plaintiff 
held  by  complainant  before  Judgment  was  ren- 
dered.   Crow  V.  Watkins.  12  La.  Ann.  845. 

And  wbere  the  answer  in  tbe  equity  suit  denied 
the  allegations  of  the  bill  tbat  plaintiff  at  law  failed 
to  use  diligence  in  collecting  collaterals,  and  tbe 
motion  to  dissolve  the  Injunction  was  on  the  bill 
and  answer,  and  negligence  in  not  defending  at 
law  was  not  excused.    Cardin  v.  Jones,  23  0 a.  175. 

And  where  tbe  action  was  on  a  note  by  an  in- 
dorser,  and  tbe  obligee  of  the  note  was  an  insur- 
ance company,  and  complainant  in  the  injunction 
suit  bad  tendered  notes  issued  by  it,  but  there  was 
negligence  in  failing  to  make  a  defense  at  law. 
Bobbins  v.  Mount,  8  Ga.  74. 

And  where  the  action  was  by  trustees  of  a  cor- 
poration against  stockholders  on  their  subscrip- 
tion, and  the  injunction  suit  was  to  procure  an  ac- 
counting, but  nothing  was  alleged  which  might 
not  have  been  set  up  in  tbe  action  at  law.  But  the 
court  stayed  tbe  collection  of  the  judgment  until 
tbe  account  was  taken  wbere  tbe  trustee  assented 
to  sucb  a  decree.  Franklin  Mill  Co.  v.  Schmidt,  50 
111.  206. 

And  where  the  same  was  damages  for  breach  of 
warranty  on  the  sale  of  property  and  for  money 
loaned.    Winchester  v.  Grosvenor,  48  111.  517. 
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with  costs.  He  must  have  been  apprised  that 
property  belonging  to  Deere,  Wells,  &  Co. 
other  than  that  applied  upon  the  executions 
had  been  taken  by  the  sheritT,  and  for  which 
the  latter  claimed  compensation;  since  the  pe- 
tition avers  that,  when  the  proposition  of  set- 
tlement was  made  by  plaintiff,  Bollman  "then 
demanded  that  this  plaintiff  should  account  to 
and  pay  said  defendant  Bollman  for  the  prop- 


erty taken  by  said  Bollman  and  Rothwell,  and 
converted  to  their  own  use."  The  allegatioo 
of  want  of  notice  in  the  reply  must  be  disre- 
garded. As  to  the  petition  alone,  we  must 
look  for  the  statement  of  the  facts  constituting 
plaintiff's  cause  of  action.  Two  allecratlonft 
of  the  petition  in  regard  to  notice  or  knowl- 
edge of  the  alleged  fraud  being  inconsistent 
with  each  other,  we  must  regard  as  true  and 


And  wtiere  the  Judgment  was  for  trespass  and  the 
complainant  in  the  injunction  suit  had  obtained 
title  to  the  land  t>efore  the  judfrment  for  trespass. 
Peytavin  v.  Winter.  8  La.  271. 

And  where  the  action  was  on  a  distress  warrant. 
Ntcolson  V.  Hancock,  4  Hen.  &  M.  491. 

And  where  in  three  suits  for  $468 each,  the  set-olf 
was  $450,  and  usury  $800,  and  the  jurisdiction  of 
the  court  was  $500,  as  complainant  could  have  used 
his  set-off  in  one  case  and  plea  of  usury  in  another. 
Collhis  V.  Clayton,  53  Ga.  649. 

And  where  the  same  was  claimed  t>ecau8e  com- 
plainants in  the  injunction  suit  were  prevented 
from  using  the  same  in  the  settlement  in  the  pro- 
bate court,  by  the  advice  of  their  counsel.  Duck- 
worth V.  Duckworth,  86  Ala.  70. 

And  where  the  complainant  failed  to  use  the 
same  on  account  of  mistake  of  law  as  to  Jurisdic- 
tion to  allow  set-off.  Pearce  v.  Winter  Iron- Works, 
8SAla.68. 

And  where  La.  CJode  of  Pr.  art.  367,  provided 
that  'Hhe  defendant  may  plead  compensation  or 
set-off  at  every  sta^  of  the  proceedinirs,  provided 
it  be  pleaded  specially,**  and  art.  368  provided  that 
*Mt  may  be  pleaded  either  in  the  answer  to  the 
principal  claim,  or  by  a  distinct  and  separate  de- 
mand/*   De  Lizard!  v.  Hardaway,  8  Rob.  ( La.)  22. 

And  where  the  plaintiff  in  an  execution  from  the 
supreme  court  was  insolvent  and  the  injunction 
suit  was  in  the  circuit  court  of  the  city  of  St. 
Louis,  it  was  held  in  Missouri  one  court  cannot 
even  enjoin  an  execution  from  another  court  of 
co-ordinate  Jurisdiction,  and  oo  reason  was  given 
why  relief  could  not  t>e  obtained  in  the  supreme 
court.    Kinealy  v.*Staed,  55  Mo.  App.  176. 

And  where  it  was  not  shown  that  the  demands 
attempted  to  t>e  used  were  acquired  at  such  a  time 
that  they  could  not  be  pleaded  in  the  ordinary 
action.  Mor^n  v.  Drifffrs,  8  La.  Ann.  134:  Todd  v. 
Fisk,  14  La.  Ann.  13;  Hart  v.  Cannon,  10  La.  Ann. 
721. 

And  where  such  set-off  was  or  miorht  have  been 
tried  at  law,  and  it  was  impossible  to  ascertain 
which  was  the  case.    Russ  v.  Wilson,  22  Me.  207. 

And  where  the  sole  ground  for  an  injunction 
was  that  complainant  in  that  suit  did  not  assert 
his  right  at  law.    Cook  v.  Murphy.  7  Gill  &  J.  282. 

In  Matta  v.  Gayie,  10  La.  Ann.  847,  it  was  said 
that  where  the  defense  of  intermeddling  by  plain- 
tiff in  an  execution  with  the  estate  of  her  deceased 
husband  existed  before  the  Judgment  and  might 
have  been  pleaded  as  a  defense  in  a  hypothecary 
action,  the  same  would  not  be  available  to  enjoin 
the  execution. 

But  an  injunction  was  granted  against  a  Judg- 
ment on  a  note  given  for  an  instalment  due  on  a 
mortgage  in  Demerara  until  the  plaintiff  therein 
should  givesecurity  thai  the  defendant  should  not 
suffer  loss  by  reason  of  the  existence  of  grosee 
copies  of  the  mortgage  if  in  other  hands.  These 
grosse  copies  under  the  Dutch  law  are  orders  of 
court  authorizing  a  mortgage  to  be  made,  and  cor- 
respond to  title  papers,  and  are  necessary  In  order 
to  procure  loans.  No  question  was  made  as  to  as- 
serting this  defense  at  law.  Bentinuk  v.  Willink,  2 
Hard. 

And  an  injunction  on  the  ground  of  set-off  was 
granted  where,  pending  the  suit,  the  .debtor  pur- 
Hl  L.  R.  A. 


chased  the  plaintiff*6  interest  in  the  debt  sued  upon 
at  a  Judicial  sale,  although  confusion  of  claims 
might  have  been  pleaded  to  defeat  the  Judgment, 
yet  the  complainant  bad  the  right  to  permit  the 
debt  to  be  litigated,  treating  the  plaintiff  at  law  as 
his  trustee.    Eastin  v.  Dugat,  4  La.  807. 

And  where  the  bond  in  suit  was  held  by  an  as- 
signee, who  took  the  same  subject  to  all  the  equi- 
ties of  the  obligor,  and  Va.  act  1748,  chap.  27.  f  7, 
provided  that  the  plaintiff  shall  aUow  ail  dteoounts 
against  the  first  obligee  before  notice  of  an  as- 
tiignment  is  given.  The  question  of  failure  to  de- 
fend was  not  discussed.  Norton  v.  Rose,  2  Wash. 
(Va.)288. 

In  Fannin  v.  Tbomasson,  45  Ga.  583,it  was  said  thar 
the  failure  to  plead  at  law  a  set-off  will  not  estop 
the  defendant  from  setting  it  up  by  a  bill  to  enjoin 
the  common- law  Judgment.  (See  Radcliffe  v.  Var- 
ner,  56  Ga.  223,  next  subd.) 

b.  Parties, 

An  injunction  will  not  be  granted  on  account  of 
a  set-off,  if  the  allowance  of  the  same  would  pre- 
judice either  party,  or  if  the  set-off  does  not  ex- 
ist against  the  party  in  interest. 

So,  an  Injunction  was  refused  where  a  Judgtnent 
was  against  a  husband  for  purchase  money  of 
property  of  the  estate  sold  by  executors,  and  the 
set-off  was  a  claim  of  the  wife  as  distributee  of  the 
estate.    Dunnahoo  v.  HoUand,  51  Ga.  147. 

And  where  the  Judgment  was  on  a  purchase  note 
for  goods  bought  by  a  creditor  at  a  sale  made  by 
assignee  for  creditors.  Capehart  v.  Etheridge,  68 
N.  C.  353. 

And  where  the  same  had  been  denied  at  law  be- 
cause in  different  nghts,  and  the  plaintiff  at  law 
had  assigned  his  Judgment  for  value  to  a  third 
party  prior  to  the  institution  of  the  injunction 
suit,  and  the  bill  did  not  show  when  the  insolvency 
of  the  plaintiff  began  or  that  it  existed  at  the  time 
of  the  assignment.    Davis  v.  Milbum,  3  Iowa.  l^fflL 

And  where  the  action  was  on  a  note  given  for 
purchase  of  horses  and  the  set-off  was  breach  of 
warranty,  and  the  plaintiff  at  law  was  a  nonresi- 
dent. But  the  warranty  in  this  case  was  made  b;^ 
an  agent  individually  and  not  by  the  principal; 
and  besides,  another  note  still  due  protected  the 
complainant  in  the  injunction  suit.  Overton  v. 
Stevens,  8  Mo.  622. 

And  where  the  Judgment  was  in  favor  of  a  part- 
nership and  the  set-off  was  against  a  member  of  the 
firm.    Collins  v.  Butler,  14  Oal.  223. 

And  where  the  action  was  on  a  note  held  by  an 
assignee  after  maturity,  and  the  set-off  was  against 
the  prior  holder  of  the  note.  A  set-off  against  a 
note  is  not  an  equity  which  attaches  to  it  in  the 
bands  of  a  holder.  (This  proposition  was  affirmed 
in  Stannus  v.8tannus,30Iowa,451.)  Way  v.  Lnmb« 
15  Iowa,  79. 

But  an  mjunction  was  granted  where  a  Judgment 
was  in  favor  of  bank  B  on  a  note  payable  to  bank 
A  and  bank  B  did  not  own  the  note  or  autiiorize 
the  suit,  and  it  was  a  fraudulent  transaction  to 
prevent  a  set-off  against  bank  A  in  favor  of  the  de- 
fendant, f^tovall  V.  Northern  Bank.  5  Smedee  &  M. 
17. 

And  where  the  note  in  suit  was  fraudulently 
transferred  to  a  party  having  no  interest  so  as  to 


1896. 


Norwegian  Plow  Co.  v.  Bollman. 


765 


give  effect  to  the  ODe  which  is  against  the  inter- 
est of  the  plaintifF.  This  is  but  an  application 
of  the  rule  that  a  pleading,  when  attacked  by 
demurrer, —and  such  is  the  nature  of  the  mo- 
tion to  dismiss, — is  to  be  construed  most 
strongly  against  the  pleader.  It  does  not  ap- 
pear that  plaintiff  exercised  due  diligence. 
Having  notice  of  the  alleged  fraud  he  should 
have  urged  that  as  a  defense  to  the  suit  on  the 


bond  of  indemnity.  We  know,  although  out- 
side of  the  record  before  us,  from  the  opinion 
in  Pasewalk  v.  Bollman,  29  Neb.  522,  which 
cannot  properly  be  considered  here,  that  the 
sureties  in  their  answer  interposed  the  defense 
that  the  judgment  recovered  by  Deere,  Wells, 
&  Co.  **was  for  the  conversion  of  goods  by 
plaintiff  and  his  agents  other  than  the  goods 
taken  by  Hothwell  under  said  executions.'' 


prevent  such  a  defense  from  being  made,  and  this 
wa3  not  known  in  time  to  use  as  a  defense.    Ibid. 

And  where  the  judgment  was  in  favor  of  a 
guardian  for  dividends  due  the  ward,  and  the  de- 
fendaut  had  made  payments  improperly  to  the 
guardian  on  account  of  her  not  having  given  a 
statutory  bond,  and  which  funds  were  used  for  the 
necessities  of  the  ward,  as  a  defense  could  not  be 
made  at  law  because  the  ward  was  not  a  party  to 
that  suit.  Southwestern  R.  Co.  v.  Chapman,  46  Ga. 
557. 

And  under  Ga.  Code,  H  9061, 3082,  providing  that 
an  equitable  defense  may  he  sec  up  at  law,  such 
defense  must  be  made  at  law,  but  where  good  rea- 
sons exist  why  an  equitable  defense  of  set-ofT 
could  not  be  made  at  law,  as  want  of  parties  and 
want  of  power  in  the  common-law  court  to  make 
them,  an  injunction  will  be  granted.  Radcllffe  v. 
Varner,  56  Ga.  222. 

For  party,  see  also  infra^  IV.  j. 

c.  Unliquidated  damages. 

An  injunction  will  be  refused  if  the  set-off  is  a 
demand  which  is  not  liquidated.  Webster  v. 
Couch,  6  Rand.  (Va.)  519;  Smith  v.  Foster,  5  La. 
Ann.  551;  Cox  v.  Mclntyre,  6  la.  Ann.  471;  Havard 
V.  Stone,  6  Mart.  N.  8. 126. 

So,  an  injunction  was  refused  for  a  set-off  of  unli- 
quidated damages,  where  such  set-off  was  damages 
in  an  action  of  slander  then  pending.  Parkinson 
V.Trousdale,  4  111.  337. 

And  where  such  set-off  was  damages  not  con- 
nected with  the  judgment,  although  plaintiff  was 
insolvent  and  a  nonresident.  Jackson  v.  Bell,  31  N. 
J.  £q.  554. 

And  where  the  same  was  asserted  in  Louisiana, 
as  La.  Civ.  Code,  9  2205,  provided  that  compensation 
only  takes  place  between  debts  which  were  equally 
liquidated  and  demandable.  Hereford  v.  Babin, 
14  La.  Ann.  332. 

And  where  the  matter  was  cognizable  at  law  and 
no  ground  for  equitable  relief  was  shown,  and  no 
discovery  required  or  insolvency  charged.  Du- 
gan  V.  Cureton,  1  Ark.  31, 31  Am.  Dec.  735. 

And  where  the  plaintiff  at  law  was  insolvent  and 
tbe  action  was  for  assault  and  battery  and  the  set- 
off was  a  similar  claim  but  was  not  liquidated. 
Barry  v.  Green,  6  Hay  w.  (Tenn.)  67. 

And  where  the  plaintiff  at  law  was  a  nonresident 
but  was  not  insolvent  and  the  set-off  was  a  claim 
for  unliquidated  damages.  Smith  v.  Washington, 
Gaslight  Co.  31  Md.  12, 100  Am.  Dec.  49. 

In  CabeU  v.  Roberts,  6  Rand.  (Va.)  580,  it  was  said 
that  unliquidated  damages  arising  out  of  the  same 
contract  on  which  the  Judgment  sought  to  l)e  en- 
joined was  founded,  cannot  be  set  off  in  equit}*. 

In  Wolcott  v*.  Jones,  4  Allen,  367,  an  injunction 
on  the  around  of  set-off  was  refused  where  the 
same  was  not  asserted,  under  Mass.  Gen.  Dig.  chap. 
118,  8  28,  providmg  for  a  set-off  of  debts  due  from 
an  insolvent  person  against  those  which  may  be 
owing  to  him.  Under  this  provision  claims  not 
liquidated  may  be  used  as  set-off  in  the  action  at 
law. 

For  unliquidated  damages  see  Memphis  &  C.  R. 
Co.  V.  Greer,  87  Tenn.  696, 4  L.  R.  A .  858,  intra,  IV.  f . 

d.  Trial  at  law. 
^  An  injunction  will  be  refused  if  there  has  been 
31  L.  R.  A. 


a  trial  of  the  set-off  at  law,  or  if  it  was  attempted 
to  be  asserted  and  was  refused,  and  there  was  a 
remedy  by  appeal  or  certiorari. 

An  injunction  on  the  ground  of  set-off  was  re- 
fused on  account  of  the  same  having  been  used  in 
the  action  at  law.  Hooper  v.  Rhodes,  7  La.  Ann. 
137.  Garvin  v.  Squires,  9  Ark.  533.  50  Am.  Dec.  224; 
Burton  v.  Hynson,  14  Ark.  82:  Harrison  v.  Nettle- 
ship,  2  Myl.  &  K.  423,  3  L.  J.  Ch.  N.  S.  86,  8  Cond. 
Eng.  Ch.  Rep.  66;  Buokmaster  v.  Grundy,  8  111.  626; 
Scotield  V.  State  Nat.  Bank,  9  Neb.  316, 81  Am.  Dec. 
412. 

And  was  refused  in  such  a  case  where  the  defense 
was  complicated  set-offs .  Williams  v.  Sadler,  4 
Jones,  Eq.  878, 75  Am.  Deo.  424. 

And  where  tbe  same  was  mutual  accounts  not 
complicated.    Howell  v.  Stewart,  17  Ala.  719. 

And  where  the  defense  was  that  the  warrant  of 
tbe  auditor  in  controversy  was  not  a  loan  to  com- 
plainant in  the  equity  suit,  but  a  payment  on  ac- 
count. Cunningham  v.  Caldwell,  Hardin  (Ky.)  12& 

And  where  complainant  in  tbe  injunction  suit 
failed  in  his  trial  of  the  same  at  law,  and  fraud  in 
transferring  the  note  in  suit  so  as  to  prevent  a  set- 
off was  not  established.  Briesch  v.,McCauley,  7 
Gill,  180. 

And  an  injunction  was  denied,  although  the  set- 
off has  haen  refused  at  law,  where  the  same  was  a 
debt  accruing  in  a  different  right.  It  was  said  that 
if  it  was  a  set-off  at  law  that  would  be  no  founda- 
tion for  a  bill  in  equity.  Menifee  v.  Ball,  7  Ark. 
620.  ' 

And  where  the  same  was  presented  on  a  trial  be- 
fore justice^s  court  and  complainant  was  negligent 
in  not  prosecuting  the  same.  Ewmg  v.  Nickle,  45 
Md.  418. 

And  where  the  same  was  rejected  improperly  in 
the  justice's  court,  and  complainant  failed  to  pros- 
ecute certiorari.    Haicomb  v.  Kelly,  67  Tex.  018. 

And  where  the  equitable  ground  was  that  the 
adverse  party  was  an  administrator  and  that  com- 
plainant could  not  testify  at  law,  but  the  same  dis- 
ability existed  m  equity.  Robinson  v.  Wheeler,  51 
N.  H.  386. 

e.  No  set-off. 

An  injunction  on  the  ground  of  set-off  will  not 
be  granted  where  the  right  to  such  set-off  is  not  es- 
tablished by  pleading  or  proof. 

So,  an  injunction  on  the  ground  of  set-off  was  re- 
fused where  the  allegations  iniregard  to  such  set-off 
were  indefinite  and  therelhad  been  much  litigation 
between  the  parties,  and  complainant  had  delayed 
asserting  this  claim.  Parks  v.  Spurgin,  3  Ired.  Bq. 
153. 

And  where  the  petition  for  injunction  did  not 
meet  the  requirements  of  Tex.  Rev,  Stat.  art.  2876, 
providing  that  it  shall  contain  "a  plain  and  inielli- 
gible  statement  of  the  grounds  for  such  relief," 
and  it  alleged  an  indebtedness  from  the  defendant 
to  complainant  in  the  injunction  suit,  and  the 
answer  speciflcally  denied  such  indebtedness  and 
intelligently  averred  facts  excluding  the  possibility 
thereof.    Wheeler  v.  Gray.  5  Tex.  Civ.  App.  12. 

And  where  the  bill  was  to  settle  the  account  be- 
tween the  parties,  and  did  not  allege  that  a  balance 
was  due.    Robinson  v.  Wheeler,  supra. 

And  where  the  judgment  was  obtained  by  a  bank 
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Moreover,  the  petilioD  herein  is  defective  for 
another  reason.  It  contains  no  averment  as  to 
the  value  of  the  goods  not  levied  upon  by  the 
sheriff  which  it  is  claimed  he  converted  to  his 
own  use.  The  petition  refers  us  to  Exhibit  B 
for  the  value  of  the  property,  but  it  is  not  there 
stated,  except  a  triflinc  sum  appears  opposite  a 
few  of  the  articles  alone.  For  all  that  this 
record  shows,  they  may  have  been  of  little  or 
no  value.    It  does  not  appear  that  the  judg- 


ment obtained  by  Boll  man  exceeded  the  value 
of  the  property  sold,  and  applied  on  the  exe- 
cutions in  favor  of  the  Norwegian  Plow  Com- 
pany, including  Bollman's  damages  and  costs 
growing  out  of  the  transaction.  For  this  rea- 
son there  is  no  equity  in  the  bill.  ScofiHd  r. 
State  Hat.  Bank,  9  Neb.  316.  31  Am.  Rep. 
412. 
Affirmed, 


RDd  the  set-off  was  that  the  debtor  had  deposited 
notes  with  that  bank  for  collection,  as  a  depository 
to  receive  is  not  required  to  bring  suit.  Crow  v. 
Mechanics'  &  T.  Bank,  12  La.  Ann.  603;  FitzhuRh, 
V.  Orton,  12  Tex.  4. 

And  where  the  plaintiff  at  law  was  insolvent  but 
the  claim  had  been  presented  and  rejected  on  the 
trial,  and  complainant  had  withdrawn  his  motion 
for  a  new  trial,  and  an  appeal  was  taken.  Miller 
V.  DuvaU,28Md.  47. 

And  where  oomplainant*s  demand  was  barred 
by  limitation  and  no  particular  equitable  ground 
was  shown.    Brown  v.  Scott,  2  Bibb,  686. 

And  where  the  plaintiff  and  defendant  had  mu- 
tual notes,  and  the  day  before  complainant's  notes 
expired  by  limitation  the  other  party  brought  suit 
and  obtained  a  judgment,  and  the  agreement  for 
mutual  cancelation  and  exchange  of  the  notes  was 
not  established.    Fletcher  v.  Warren,  18  Vt.  45. 

In  Rives  v.  Rives,  7  Rich.  Eq.  368,  an  injunction 
on  the  ground  of  set-off  was  denied  where  the  set- 
off existing  at  the  time  of  the  decree  was  barred  by 
limitation,  and  the  defendant  in  the  injunction  suit 
was  Insolvent.  It  was  said  that  in  an  old  case  cited 
in  Francis'  Maxims,  p.  86,  the  court  does  seem  to 
have  given  relief  on  this  ground,  but  no  other 
cases  from  the  decisions  of  the  English  court  of 
chancery  and  none  of  our  own  reports  have  been 
cited.  Complainant  could  have  obtained  a  judg- 
ment at  law  and  by  a  capias  have  compelled  an  as- 
signtbent  of  this  decree,  and  was  guilty  of  laches. 

An  injunction  on  the  ground  of  set-off  was  re- 
fused where  the  assignor  and  maker  of  a  note  re- 
scinded their  contract  after  a  judgment  was  taken 
on  the  note,  and  the  assignor  gave  the  maker  bis 
note  for  that  amount,  and  after  judgment  was 
taken  on  the  same  the  assignor  sought  to  have  this 
enjoined,  claiming  that  he  was  still  liable  on  his 
assignment  of  th«i  other  note  and  that  the  maker 
was  insolvent,  but  the  complainant  had  repudiated 
his  liability  and  should  have  paid  off  bis  own  note. 
Hill  v.  Gordon,  6  J.  J.  Marsh.  520. 

And  where  the  judgment  was  in  favor  of  a  city, 
and  the  s^et-off  was  based  on  a  report  in  condemna- 
tion which  was  not  approved  by  the  common 
council,  as  the  debt  was  not  equally  liquidated  or 
deruandable,and  it  could  not  be  pleaded  in  compen- 
sation.   New  Orleans  v.  Ck)rde\iolle,  10  La.  Ann. 

And  where  it  was  claimed  that  the  debt  in  Judg- 
ment was  not  to  be  paid  until  a  settlement  of  a 
partnership  was  had,  but  it  was  to  be  held  subject 
to  rebates  ascertained  on  a  settlement,  and  the  evi- 
dence HS  to  this  was  not  clear,  and  complainant 
had  other  securities  for  indemnity.  Qraham  v. 
Gray.  87  Ala.  440. 

And  where  the  judgment  was  on  a  note  for  a 
balance  in  settling  a  partnership  account,  and  the 
set-off  was  that  since  the  making  ot  the  note  there 
might  he.  on  an  accounting,  money  coming  to  the 
defendant,  as  the  account  once  liquidated  must  be 
paid  unless  a  second  account  has  been  taken.  Pres- 
ton v.  Strutton,  1  Anst.  50. 

A  defendant  In  an  execution  cannot  obtain  an  in- 
junction against  the  same  on  the  ground  that  in 
another  case  before  judgment  money  was  paid  un- 
der a  mistake  of  law  and  afterwards  such  judg- 
81  L.  R.  A. 


ment  was  reversed.  When  one  voluntarily  pays 
money  to  another  with  fuU  knowledge  of  all  the 
facts,  but  under  a  mistake  of  law.  he  cannot  recover 
it,  and  cannot  maintain  a  set-off  on  that  ground. 
Beard  v.  Beard,  25  W.  Va.  486,  52  Am.  Rep.  219. 

f.  iTMolvencv  and  nonresidence. 

The  insolvency  or  nonresidence  of  the  plaintiff 
at  law  will  usually  be  sufficient  ground  for  an  in- 
junction against  the  judgment,  if  complainant  has 
a  set-off  which  was  not  tried  in  the  action  at  law. 

So,  an  injunction  on  the  ground  of  set-off  was 
granted  where  the  plaintiff  at  law  was  insolvent 
and  the  defendant  in  the  equity  suit  did  not  show 
that  the  set-off,  which  was  money  paid  by  an  in- 
dorser,  existed  at  the  time  of  the  institution  of  the 
suit  at  law  so  that  the  defense  at  law  could  hr.ve 
been  made,  and  objection  to  the  jurisdiction  of 
equity  was  not  made  by  demurrer.  Brazelton  v. 
Brooks,  2  Head,  197. 

And  where  the  party  against  whom  it  was  held 
was  insolvent  and  he  was  the  party  in  interest  in 
the  suit,  although  the  set-off  was  ruled  out  as  a  de- 
fense at  law.  It  was  also  said  tliat  the  neglect  to 
use  a  set-off  at  law  would  not  prevent  relief  in 
equity.    Hubbs  v.  Duff,  28  Gal.  696. 

And  where  the  judgment  was  on  an  insurance 
policy  assigned  with  a  knowledge  of  the  set-off. 
which  was  for  a  premium  on  another  policy,  being 
a  note  made  by  an  insolvent  agent,  and  in  the  ac- 
tion on  the  policy  in  judgment  the  company  had 
been  enjoined  by  a  court  in  Virginia  from  using 
the  same  as  a  defense,  and  the  tieneflciaries  in  both 
policies  were  the  same.  The  injunction  was  also 
granted  as  a  protection  to  the  indorserof  the  note, 
and  this  on  the  ground  that  the  agent  had  a  Hen  on 
l)Oth  policies  for  advancement  of  the  premium. 
Leeds  v.  Marine  Ins.  Co.  19  U.  S.  6  Wheat.  565, 5  L. 
ed.332. 

And  where  the  defendant  in  the  injunction  suit 
was  insolvent  and  complainant's  equity  was  multi- 
plicity and  complicacy  of  accounts.  But  as  to  Judg- 
ments obtained  by  assigrnees  of  notes,  an  injunc- 
tion was  refused  where  the  assignor  held  sufficient 
claims  to  set  off  complainant's  demands  and  there 
was  no  agreement  for  a  mutual  set-off  of  particu- 
lar claims.    Anderson  v.  Mason,  6  Dana,  217. 

An  injunction  on  the  ground  of  set-off  was 
granted  where  complainant  held  a  judgment 
against  plaintiffs  at  law,  who  were  insolvent,  al- 
though such  set-off  was  not  used  as  a  defense  at 
law,  as  this  will  not  prevent  the  use  of  the  same  in 
equity.    Russell  v.  Conway,  11  Cal.  93. 

And  where  plaintiff  at  law  was  insolvent  at  the 
time  of  the  Judgment  and  had  ass^rned  the  same 
to  his  wife,  and  he  was  indebted  to  the  defendant. 
No  question  was  made  as  to  failure  to  defend  at 
law.    Levy  v.  Stelnbach,  43  Md.  212. 

And  where  complainant  in  the  injunction  suit 
had  procured  an  assignment  of  a  note  against  the 
plaintiff  at  law  before  the  judgment  in  the  action 
at  law,  and  the  plaintiff  at  law  was  a  nonresident 
and  insolvent,  although  plaintiff  at  law  bad  as- 
signed his  judgment  to  a  third  party.  complainant*s 
equity  being  superior  to  that  of  the  assignee  ol 
the  judgment.    Dorsey  v.  Reese,  14  B.  Mon.  157. 

And  where  complainant  held  judgments  against 
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*A  Jadf^ent  regularly  rendered,  even 
by  default,  is  bindlD^r  upon  parties  and  privies; 

*H^dnote  by  Atkiwson.  J. 


and  tbat  the  cause  of  action  was  the  failure  to 
pay  a  promissory  note  founded  upon  a  gaming 
consideration  is  no  such  exception  to  the  general 
rule  as  will  authorize  a  court  of  equity,  after 
Judgment,  to  Interfere  by  Injunction  with  its  en- 
forcement. 

(June  15,  1896.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 


the  plaintiff  at  law  which  were  dormant  when  the 
bill  was  filed  but  were  revived,  and  the  plaintiff  at 
law  had  taken  the  benefit  of  the  homestead  exemp- 
tion act  which  rendered  him  Insolvent,  and  this 
made  an  equitable  right  to  set-off.  Tommey  v. 
Ellis,  41  G.<i.  200. 

And  where  the  suit  was  by  a  stockholder  to  en- 
force the  liability  of  other  stockholders  on  a  judg- 
ment against  a  corporation.  And  IlL  Rev.  Stat, 
chap.  22,  630,  allowed  a  cross  bill  after  an  answer 
in  chancery,  and  the  defendant,  a  corporation, 
pleaded  the  complainant^s  liability  as  stockholder, 
and  that  complainant  was  a  nonresident  and  in- 
solvent.   Quick  V.  Lemon,  106  III.  578. 

And  where  complainant  held  a  prior  judgment 
and  the  plaintiff  in  the  action  at  law  was  a  non- 
resident and  insolvent.  No  question  was  made  as 
to  failure  to  use  the  same  at  law.  Buckmaster  v. 
Grundy,  8  111.  826. 

And  where  the  plaintiff  at  law  was  insolvent, 
and  as  the  Illinois  statute  of  set-off  was  permissive 
and  not  compulsory,  a  party  defendant  was  not 
bound  to  set  off  bis  demand  in  the  action  at  law. 
"The  occurring  insolvency  of  the  railroad  com- 
pany subsequent  to  the  judgment  affords  ground 
for  the  exercise  of  the  equitable  jurisdiction  here 
Invoked."  Chicago,  D.  &  V.  R.  Co.  v.  Field,  86  III. 
270.    (But  see  next  case.) 

In  Galena  &  8.  W.  R.  Co.  v.  Ennor.  116  IlL  65,  it 
it  was  said  that  a  set-off  may  be  allowed  in  equity 
as  against  a  judgment  at  law  where  the  plaintiff  is 
insolvent,  whether  such  insolvency  occurred  be- 
fore or  after  the  judgment,  and  it  was  not  compul- 
sory on  the  defendant  to  make  a  defense  at  law. 
And  Chicago,  D.  &  V.  R.  Co.  v.  Field,  mpra^  in- 
dicating that  insolvency  must  occur  after  judg- 
ment, is  misleading. 

And  where  complainant  in  the  injunction  suit 
held  a  judgment  against  A  and  B,  and  A  thereafter 
obtained  a  Judgment  agamst  complainant  and  as- 
signed it  to  C.  As  Iowa  Rev.  Stat.  1860,  S8  2764,  3328, 
2880.  cl.  6.  abrogated  distinctions  between  joint  and 
joint  and  several  liabilities  and  authorized  a  set-off 
to  be  pleaded  at  law,  and  the  insolvency  of  A  gave 
an  equitable  right  to  a  set-off  although  not  pleaded 
at  law.  Ballinger  v.  Tarbell.  16  Iowa,  491,  85  Am. 
Dec.  627. 

And  where  plaintiff  at  law  was  insolvent,  ai- 
thousrh  the  set-off  had  been  denied  on  motion  in 
the  court  at  law.  It  was  held  that  the  exercise  of 
the  power  by  a  court  of  law  would  not  be  resjtuiU 
Ciita  in  this  case,  as  the  application  was  on  a  sum- 
mary motion,  and  such  decision  could  not  be 
thrown  into  the  shape  of  a  record  and  become  the 
subject  of  review;  and  it  was  said  that  in  the  same 
court  these  decisions  are  not  considered  final  or  a 
bar  to  another  discussion  on  the  same  question. 
Simson  v.  Hart,  14  Johns.  63,  Reversing  1  Johns. 
Ch.  95. 

And  where  the  plaintiff  at  law  had  removed  from 
the  state,  although  such  set-off  was  claimed  and 
disallowed  on  the  trial  at  law.  Edminson  v.  Baxter, 
4  Hayw.  (Tenn.)  112.  9  Am.  Dec.  751. 

In  Memphis  &  C.  R.  Co,  v.  Greer,  87  Tenn.  698,  4  L. 
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R.  A.  868,  an  injunction  on  the  ground  of  set-off 
was  granted  at  the  instance  of  a  railroad  company 
where  the  conductor  of  a  freight  train  recovered 
a  judgment  against  the  company  for  personal  in- 
juries, and  there  was  a  suit  pending  in  another 
state  for  damages  for  injuries  caused  to  a  passen- 
ger at  the  same  time,  and  the  freight  conductor 
had  violated  the  rules  of  the  company  in  allowing 
such  person  to  ride  on  such  a  train,  although  such 
action  was  not  yet  determined  and  the  claim  was 
unliquidated  damages.  The  bill  was  allowed  as  a 
quia'timet  hiW  on  account  of  the  insolvency  of  the 
plaintiff  at  law. 

But  In  Say  re  v.  Harpold,  38  W.  Va.  553,  an  injunc- 
tion on  the  ground  of  set-off  was  refused  although 
the  plaintiff  at  law  was  insolvent.  It  was  said  tbat 
insolvency  alone  was  not  recognized  as  a  ground 
for  relief  in  equity. 

And  an  injunction  was  refused  where  the  judg- 
ment was  on  a  note  payable  to  an  administrator, 
and  complainant  had  a  claim  for  damages  for  an 
eviction  from  land  which  he  had  bought  from  the 
intestate,  and  for  which  damage  he  had  obtained  an 
assignment  from  some  of  the  heirs  of  their  claims 
against  the  administrator;  but  the  complainant  had 
a  remedy  on  the  administrator's  bond,  although 
the  administrator  was  insolvent.  Cummins  v.  Brad- 
ford, 16  Ky.  L.  Rep.  753. 

And  where  complainant  declined  to  plead  the 
same  at  law  reserving  it  fot>  a  further  action,  al- 
though plaintiff  at  law  was  a  nonresident.  Hen- 
drickson  v.  Hinckley,  58  U.  S.  17  How.  443, 15  L.  ed 
123. 

And  where  such  set-off  was  a  cross- demand  on  a 
warranty  growing  out  of  the  same  transaction,  and 
the  plaintiff  at  law  was  a  nonresident,  as  such  set- 
off could  have  been  used  in  the  trial  of  the  original 
action.  Beall  v.  Brown,  7  Md.  393. 

In  Waldrop  v.  Green,  63  N.  C.  344.  an  injunction  on 
the  ground  of  set-off  was  refused  where  the  judg- 
ment was  for  the  recovery  of  a  horse,  which  the 
complainant  in  the  injunction  suit  had  taken  from 
the  plaintiff  at  law  because  be  had  previously 
made  an  exchanire  with  him  of  horses  and  the  title 
of  the  one  he  had  received  was  not  valid,  and  he 
had  brought  suit  on  an  Implied  warranty  of  title 
against  the  plaintiff  at  law  wbo  was  insolvent, 
which  action  was  pending.  The  case  only  says  the 
bill  of  complaint  does  not  state  a  cause  of  action. 

And  an  injunction  will  be  refused  if  there  is  no 
allegation  in  the  bill  of  complaint  tbat  the  party 
against  whom  the  set-off  exists  is  insolvent  or  is  a 
nonresident,  or  if  no  other  equitable  ground  is 
shown.  Ponder  v.  Cox,  28  Ga.  485;  Hudson  v.  Kline, 
9  Gratt.  379;  Markham  v.  Todd,  2  J.  J.  Marsh.  364. 

So,  an  injunction  on  the  ground  of  set-off  was 
refused  where  a  Judgment  subjecting  a  homestead 
was  assigned  to  a  party  employed  by  complainant 
to  defend  the  action  and  a  claim  of  damages  was 
asserted  for  his  negligence  in  not  making  defense. 
Baker  v.  Ryan.  67  Iowa,  708. 

And  where  the  Judgment  was  in  detinue  and  the 
set-off  was  damages  for  breach  of  warranty.  Ellis 
V.  Goeney,  1  J.  .1.  Marsh.  346. 
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defendant  in  an  action  brought  to  enjoin  col- 
lection of  a  judgment.     Affirmed, 

Defendant  recovered  judgment  against  J.  H. 
Mountain  on  a  promissory  note  wnich  he  had 
made  and  delivered  to  one  Rexinger  who  in- 
dorsed it  for  value  to  defendant.  During  the 
progress  of  that  suit  J.  S.  Owens  became  his 
surety  to  dissolve  a  writ  of  garnishment.  The 
suit  was  defaulted  and  judgment  was  entered 
against  Mountain  and  Owens  on  the  garnish- 


ment bond.  Subsequently  this  action  was 
brought  to  enjoin  the  collection  of  that  judg- 
ment on  the  ground  that  the  note  which  formed 
the  basis  for' it  was  given  for  a  gambling  con- 
sideration. 

Messrs.  Mayson  A  Hill*  for  plaintiffs  in 
error: 

A  judgment  based  upon  a  note  given  for  a 
gambling  consideration  may  be  enjoined,  al- 
though  plaintiff  is    an  innocent    purchaser. 


And  where  the  set-off  was  an  independent  trans- 
action and  there  was  no  peculiar  equity  shown  in 
the  bill  or  insolvency  charged  and  the  demand  was 
stale,  and  the  remedy,  if  any,  was  at  law.  Dade  v. 
Irwin,  43  U.  S.  2  How.  888, 11 L.  ed.  308. 

And  where  the  judgment  was  in  favor  of  A 
airainst  C,  who  had  obtained  an  award  aarainst  B. 
and  A  was  a  surety  in  the  award,  and  he  was  not 
insolvent  or  a  nonresident.  Hinriohsen  v.  Rein- 
back,  27  111.  296. 

In  Brady  v.  Hancock,  17  Tex.  361,  an  injunction 
wos  refused  where  complainant  held  a  set-off 
which  he  could  not  plead  because  in  excess  of  the 
Justice^s  Jurisdiction  and  there  was  noaJlegation  of 
insolvency.  It  was  said  that  the  reporter's  sylla- 
bus in  Fulgham  v.  Chevallier,  infrcL,  would  seem  to 
make  an  injunction  a  matter  of  course  where  the 
plaintiff  In  the  Judgment  rendered  by  a  Justice  was 
indebted  to  the  defendant  in  a  sum  above  the  Ju- 
risdiction of  the  justice:  but  this  was  not  warranted 
by  the  statement  of  the  case  nor  by  the  opinion  of 
the  court,  and  the  statement  of  the  case  is  defective 
in  failing  to  show  that  the  object  of  the  plaintiff  at 
law  was  to  harass  the  defendant  when  the  defend- 
ant did  not  owe  him  anything. 

In  Fulgbam  v.  Chevallier.  10  Tex.  518,  the  ground 
of  injunction  was  that  a  judgment  had  been  ob- 
tained on  three  several  notes  before  a  justice  of 
the  peace,  and  on  account  of  the  Jurisdiction  of  a 
Juotioe's  court  the  petitioner  was  not  allowed  to 
plead  in  reconvention  the  matters  set  forth  in  his 
petition  and  he  prayed  for  an  account  and  an  in- 
junction. It  was  held,  that  *^f  the  facts  contained 
in  the  petition  are  true,  and  they  must  be  regarded 
as  true,  in  deciding  on  the  exception  the  plaintiff 
clearly  showed  good  cause  of  action,  and  it  was  er- 
ror to  dismiss  the  suit  on  the  exception." 

For  set-off,  insolvency,  and  nonresidenoe.  see  also 
Hall  v.  Clark,  21  Mo.  415.  supra^  I.  b,  8;  Jackson  v. 
Bell,  81  N.  J.  Eg.  654,  «Aj>ro,  IV.  c;  Barry  v.  Green, 
5  Hayw.  <Teun.)  67;  Smith  v.  Washington  Ckislight 
Co.  81  Md.  12.  lUO  Am.  Dec.  49;  Wolcott  v.  Jones,  4 
Allen,  867;  Kinealy  v.  Staed,  66  Mo.  A  pp.  176,  wpm, 
IV.  a:  Ellis  v.  Kerr  (Tex.)  23  S.  W.  1050;  O'Neill  v. 
Perryman,  102  Ala.  522,  infra,  IV.  h;  Pharr  v.  Rey- 
nolds, 3  Ala.  621,  infra,  IV.  g.    See  also  infra,  IV. 

ij. 

g.  Accounting. 

An  injunction  will  be  granted  on  the  ground  of 
set-off  if  an  accounting  is  necessary  to  establish 
complainant's  claim  and  such  relief  could  not  be 
had  at  law. 

So,  an  Injunction  on  the  ground  of  set-off  was 
grante<l  where  the  suit  for  injunction  was  also  for 
an  accounting  and  a  defense  at  law  was  not  made, 
and  the  accounts  were  mutual  and  multifarious. 
Power  V.  Reeder,  9  Dana,  6. 

And  where  an  assignee  in  bankruptcy  had  ob- 
tained a  judgment  for  money  paid  by  a  bankrupt 
after  a  secret  act  of  bankruptcy,  although  such 
get-off  was  offered  at  law  and  disallowed  and  the 
action  was  lor  an  accounting,  and  the  verdict  at 
law  disallowing  a  set-off  was  not  conclusive  in 
equity  in  matter  of  contract  and  account.  Billon  v. 
Hyde,  1  Atk.  126, 1  Ves.  Sr.  327. 

And  where  the  action  was  on  a  foreign  judgment 
which  was  claimed  to  have  been  obtained  by  fraud, 
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and  complainant  filed  a  bill  for  accounting  show- 
ing that  the  plaintiff  at  law  was  in  reality  indebted 
to  him  on  account  of  credits.  Bowles  v.  Orr,  1 
Younge  &  C.  Exch.  464-473. 

And  where  the  same  was  for  mesne  profits  in 
ejectment,  and  the  equitable  title  of  the  property 
was  in  a  stock  company  which  was  mdebted  to 
complainant,  and  the  parties  to  the  suit  were  stock- 
holders, and  the  bill  to  enjoin  sought  to  have  an 
accounting.    Wells  v.  Strange,  5  Ga.  22. 

And  where  it  was  necessary  to  have  an  account- 
ing and  the  plaintiff  at  law  was  Insolvent  and  had 
left  the  stale.    Pharr  v.  Reynolds,  8  Ala.  821. 

h.  Equitahh  mt-off. 

If  the  set-off  is  an  equitable  one,  or  if  for  other 
reasons  It  is  not  available  at  the  trial  at  law,  be- 
cause not  a  legal  set-off  or  not  due,  or  because  the 
defense  is  prevented  by  fraud,  an  injunction  will 
be  granted. 

So,  an  injunction  on  the  ground  of  set-off  was 
granted  where  the  complainant  had  an  equitable 
demand  and  paid  into  court  the  amount  admitted 
to  be  due.    Greames  v.  Stritho,  2  Dick.  469. 

And  where  such  set-off  was  an  equitable  claim 
and  was  refused  at  law.  Farquharson  v.  Pitcher, 
2  Russ.  Ch.  81. 

And  where  the  defendant  at  law  acquired  a  note 
after  the  commencement  of  the  suit  and  the  plain- 
tiff was  insolvent,  as  such  note  could  not  be  set  up 
in  the  action  at  law.    Fields  v.  Carney,  4  Bazt.  137. 

And  where  the  defense  was  that  the  action  was 
upon  a  bond  given  for  indemnity  to  an  indorser, 
and  that  the  consideration  had  failed  and  the  in- 
dorser was  insolvent,  as  there  was  no  remedy  at 
law.  A  contract  of  indemnity  resting  in  damages 
not  being  the  subject  of  set-off  at  law.  Scott  v. 
Shreeve,  12  C.  S.  12  Wheat.  605,  6  L.  ed.  744. 

And  where  the  Judgment  was  for  tort  and  plain- 
tiff at  law  was  insolvent,  although  the  judgment 
was  assigned^ to  attorneys  to  secure  their  liens. 
The  set-off  could  not  be  pleaded  In  the  action  of 
tort.    Marshall  v.  Cooper,  43  Md.  46. 

And  where  the  judgment  was  assigned  and  com- 
plainant had  a  previous  Judgment  against  the  as- 
signor who  was  Insolvent,  as  a  court  at  law  had  no 
jurisdiction  to  grant  a  sct>off  in  such  a  case,  and 
an  assignment  of  a  judgment  only  vests  an  equity 
in  the  assignee,  as  a  judgment  was  not  assignable 
by  statute  or  by  the  common  law.  The  assumption 
of  Jurisdiction  by  courts  of  common  law  of  the 
right  to  set  off  judgments  did  not  ou^t  equity  of  its 
jurisdiction.  Besides  the  assignee  was  not  a  iwrty 
to  the  suit  at  law  so  as  to  enable  a  court  of  law  to 
dispose  of  his  equity.  Merrill  v.  Souther,  6  Dana. 
305. 

And  where  the  debtor  had  to  pay  for  plaintiff 
since  the  action  began  larger  amounts  than  recov- 
ered, but  which  could  not  have  been  set  up  as  a 
defense  because  not  due,  and  the  plaintiff  at  law 
was  insolvent  although  the  judgment  was  assigned. 
Ellis  v.  Kerr  (Tex.)  23  S.  W.  1050. 

And  where  the  defendant  in  an  action  at  law 
obtained  a  judgment  against  the  plaintiff  on  his 
ground  of  set-off,  and  the  plaintiff  at  law  had 
claims  against  the  defendant  which  could  not  be 
set  off  as  against  the  set-off  at  law,  and  the  de- 
fendant at  law  was  Insolvent  and  complainant  sued 
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where  judgment  was  takeu  by  default  and  the 
issue  has  not  heretofore  been  heard. 

High.  Inj.  §  235;  White  v.  WaMngton,  5 
Gratt.  W5;  Woodson  v.  Barrett,  2  Hen.  «&  M. 
80,  8  Am.  Dec.  612;  Skipwith  v.  Strother,  8 
Rand.  (Va.)  214;  Clay  v.  Fry,  3  Bibb,  248.  6 
Am.  Deo.  «54:  Mallett  v.  Butcher,  41  111.  882; 
Given' 8  Appeal,  121  Pa.  260;  Frierson  v.  Moody, 
8  Humph.  561;  Lucas  v.  Nichols,  66  111.  41: 
Lindsley  v.  James,  8  Coldw.  477;  Buchanan  v. 
Nolin,  3  Jhimph.  68;  McKoin  v.  Gooley,  8 
SK; 


Humph. 


Bonneyv.  Bowman,  63  Miss.  166. 


That  plaintiff  was  an  innocent  purchaser  la 
no  defense. 

High,  Inj.  g  235;  Woodson  v.  Barrett,  and 
Skipwith  y.  Strother,  supra;  Scott  v.  Pound,  61 
Ga.  579;  Porter  v.  Ji?n^,  6Coldw.  824;  1  Story, 
Eq.  Jur.  807;  Cunningham  v.  National  Bank, 
71  Ga.  404.  51  Am.  Rep.  266. 

Messi's.  Ellis  ft  Gray*  for  defendant  in 
error: 

At  common  law  and  under  the  statutes 
which  simply  declare  that  gambling  obliga- 
tions shall  be  deemed  to  be  given  for  an  illegal 


for  an  aooounting  between  the  parties.    O^Neill  v. 
PerrymsD,  108  Ala.  &S2. 

And  where  complainant  was  only  liable  to  plain 
tiff  at  law  iu  contribution  for  a  part  of  tbe  Judg- 
ment,  and  defense  was  prevented  by  fraud.  Mark- 
bam  V.  AnRier,  S7  Ga.  43. 

i.  In  matters  of  an  estate. 

In  matters  of  an  estate,  if  tbere  is  do  reason  for 
collectlntc  the  judRment  or  if  tbe  plaintiff  at  law 
is  insolvent,  and  tbe  Rrantlng  of  the  judgment  will 
not  prejudice"  tbe  rigbts  of  other  parties,  an  in- 
junction will  be  allowed  because  of  a  set-off. 

8o,  an  Injunction  on  the  ground  of  set-off  was 
granted  where  tbe  judgment  was  in  favor  of  an 
administrator,  who  was  insolvent  and  was  indebted 
to  the  complainant  as  distributee  in  a  sum  more 
than  sufiBcient  to  pay  the  claim.  Carter  v.  Mc- 
Michael,  20  Ga.  96. 

And  where  the  judgment  was  in  favor  of  an  ex- 
ecutor, and  complainant  was  a  legatee,  and  the 
amount  due  him  was  grt^ater  than  tbe  amount 
named  in  the  execution,  and  the  c$>tate  was  free 
from  debts,  and  tbe  executors  were  insolvent. 
Dobbs  V.  Protbro,  57  Ga.  15. 

And  where  complainant  wa6  a  purchaser  from 
commissioners,  under  Ky.  act  18r?l  to  sell  the  estate 
of  decedents  for  his  debts,  and  he  bad  a  judgment 
in  his  favor  against  the  administrator  of  the  estate 
with  a  return  of  no  property.  But  if  tbere  were 
other  demands  entitled  to  precedence  an  injunc- 
tion would  not  be  granted.  Dickinson  v.  Cbism,  2 
T.  B.  Mon.  145. 

And  where  a  sale  was  by  administrators,  and  the 
purchaser  filed  a  bill  for  settlement  of  tbe  adminis- 
trator showmg  that  there  was  more  coming  to  him 
on  distribution  than  tbe  judgment  for  purchase 
money,  and  that  there  were  no  debts  against  the 
estate.    Parker  v.  Britt.  4  Helj<k.  245. 

And  where  tbe  judgment  was  against  a  distrib- 
utee in  favor  of  the  representative  of  the  estate, 
and  such  distributee  had  a  set-off  of  a  share  due 
trora  tbe  eftnte.  and  no  reason  existed  for  the  col- 
lection of  the  judgment.  Dorsey  v.  Simmons,  40 
Ga.  245. 

In  Gregory  v.  Hashrook,  1  Tenn.  ('h.218,  an  in- 
junction on  the  ground  of  set-off  was  granted 
where  tbe  judgment  was  in  favor  of  an  adminis- 
trator and  tbe  estate  was  insolvent  and  no  defense 
was  made  at  law.  It  was  held  that  Brazelion  v. 
Brooks,?  Head,  194  isupra,  IV.  f)  did  not  lay  down 
the  rule  that  complainant  could  not  obtain  equita- 
ble relief  without  showing  why  he  did  not  make 
defense  at  law. 

In  Riddell  v.  Gorraley,  4  La.  Ann.  140.  an  injunc- 
tion on  the  ground  of  setoff  was  granted  where 
the  complainant  as  the  legal  representative  of  S.'s 
estate  had  a  claim  against  a  party  who  obtained  a 
judgment,  and  which  claim  was  not  pleaded  in  that 
action:  holding:  "There  having  been  mutual  in- 
debtedness between  S.'s  estate  and  G..  and  their  re- 
spective claims  l)elng  equally  litigated,  the  debta 
up  to  the  amount  due  by  G.were  extinguished  by 
compensation  before  either  were  prescribed,  and 
that  com|)en8ation  may  now  be  pleaded  by  tbe 
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plaintiff.**  This  case  was  criticised  in  Todd  v.  Fisk, 
14  La.  Ann.  13.  and  it  was  held  that  it  oould  only  be 
sustained  on  the  theory  that  tbe  court  must  have 
presumed  that  tbe  compensation  only  took  place 
when  the  representative  consented,  and  that  this 
must  have  been  after  tbe  judgment. 

An  injunction  on  tbe  ground  of  set-off  was 
granted  where  complainant,  an  administrator,  dis- 
covered evidenceafter  Judgment  showinga  mistake 
in  the  settlement  of  tbe  accounts,  and  the  statute 
of  limitation  did  not  affect  this  owing  to  the  con- 
nection between  the  demands.  Terrill  v.  Soutball, 
3  Bibb,  458. 

And  where  tbe  judgment  was  in  ejectment  In 
favor  of  heirs,  and  complainant  bad  purchased  the 
land  from  an  heir  who  had  bought  the  land  at  ad- 
ministrator's sale,  and  tbe  purchase  money  had 
been  applied  to  the  debts  and  was  divided  among 
the  heirs,  as  relief  could  not  be  had  at  law.  Brown 
V.  Boyuton,  68  Ga.  754. 

And  where  the  judgment  was  against  an  adminis- 
trator, and  the  set-off  was  not  known  in  time  to 
have  used  tbe  same  at  law.  Terrill  y.  Soutball,  8 
Bibb.  458. 

And  where  no  defense  was  made  at  law  because 

tbe  administrator,  defendant  therein,  believed  the 

set-off  was  barred  by  limitation,  and  he  bad  no 

knowledge  that  the  plaintiff  at  law  had  previously 

taken  the  benefit  of  the  insolvent  act  in  another 

I  state  and  had  omitted  this  claim,  and  it  was  ques- 

I  tionable  whether  the  defense  oould  have  availed  at 

!  law.    Hewlett  v.  Hewlett,  4  Edw.  Ch.  7. 

But  an  injunction  was  refused  where  a  surety  of 
an  administrator  was  compelled  to  pay  a  decree 
against  the  administrator  in  favor  of  an  adminis- 
trator de  bonis  non,  and  on  the  reversal  of  the 
decree  obtained  a  Judgment  for  the  same  against 
the  administrator  de  bonis  non,  who  claimed  as 
ground  of  injunction  that  he  had  paid  over  tbe 
money  to  distributees  who  were  insolvent  and  non- 
residents, and  had  obtained  another  decree  against 
tbe  administrator.  There  was  no  mutuality  in  the 
claims.    Simmons  v.  Williams,  27  Ala.  507. 

And  where  complainants  were  admmistrators 
and  held  judgments  against  the  plaintiffs  at  law, 
who  were  administrators  but  t*he  allowance  of  such 
set-off  would  have  prejudiced  prior  Judgments  and 
devested  them  of  their  lien.  Clay  v.  SheftaU.  T.  U. 
P.  Cbarlt.  (Ga.)  263. 

And  where  such  set-offs  were  judgments  acquired 
against  an  e?^tate  by  assignment  after  tbe  assignee 
t>ecame  the  debtor  of  tbe  succession  by  purchase 
at  the  administrator's  sale,  and  the  estate  was  in- 
solvent, as  his  claim  can  only  be  paid  contradic- 
torily with  the  other  creditors.  D wight  v.  Car- 
son, 2  La.  Ann.  459. 

And  where  the  execution  was  in  favor  of  an  ad- 
ministrator, and  coroplainanta  were  distributees 
and  did  not  tender  the  amount  due  on  the  execu- 
tion exclusive  of  their  interests,  and  there  were 
other  distributees.    Gibson  v.  Carreker,  82  Ga.  801. 

And  where  the  administratrix  should  have  made 

a  claim  for  the  same  on  the  settlement  with  tbe 

ordinary.    But  equitable  jurisdiction  was  retained 

where  the  defendants  in  equity  did  not  object  and 

49 


770 


Georgia  Supreme  Court. 


June, 


consideration  they  are,  if  negotiable,  valid  and 
enforceable  in  the  hands  of  bona  fide  holders. 

8  Am.  &  Eng.  Enc.  Law,  pp.  1018, 1019. 

Where  a  deed  to  land  is  made  on  Sunday, 
and  the  money  paid,  the  possession  of  the  land 
having  been  previously  given  to  the  vendee, 
the  law  will  leave  the  parties  in  pari  delicto, 
where  it  finds  them. 

Ellis  V.  Hammond,  57  Ga.  179. 

Equity  will  not  enjoin  a  judgment  at  law 


consented  to  an  account.    M'Clure  v.  Miller,  Ball. 
Eq.  107,  21  Am.  Dec.  522. 

For  admioistrator  and  executor,  see  also  Cum- 
mins V.  Bradford,  16  Ky.  L.  Kep.  753,  9upra,  IV.  f . 

5.  Mutual  agreements. 

Equity  will  interpose  by  inJuDction  in  aid  of  a 
get-oif ,  if  there  is  a  mutual  agrreement  between  the 
parties  that  one  demand  will  offset  the  other. 

Bo,  an  injunction  was  sri*anted  on  the  ground  of 
set-off  where  complainant  was  induced  to  become 
a  surety  on  an  appeal  bond  on  the  understanding 
that  an  amount  owning  by  him  would  be  held  as  a 
security  for  bis  liability  on  the  bond,  and  notwith- 
standing sucb  agreement  a  Judgment  was  obtained 
against  him  for  that  debt  and  the  defendant  in  the 
injunction  suit  was  insolvent.  Mattingly  v.  Sut- 
ton. 19  W.Va.  19. 

And  where  the  action  was  by  an  assignee  of  a 
note  made  to  an  individual  member  of  a  firm,  and 
assigned  after  maturity,  and  the  Arm  had  pur- 
chased wheat  of  the  payee  and  agreed  that  the  note 
should  be  taken  in  satisfaction  of  the  same,  and 
promised  to  give  up  and  cancel  the  note,  and  the 
maker  was  insolvent,  as'  the  assignment  was  sub- 
ject to  the  equitable  right  of  relief.  McDonald  v. 
Mackenzie  (Or.)  U  Pac.  866. 

And  where  the  equity  of  the  bill  was  that  the 
judgment  really  belonged  to  A  though  nominally 
for  the  use  of  B,  and  that  A  had  agreed  to  a  mu- 
tual credit  and  there  was  no  other  remedy,  and 
justice  could  not  be  done  at  law,  and  the  bill  was 
for  the  settlement  of  a  partnership  account. 
Graves  v.  Hull,  27  Miss.  419. 

And  where  such  Judgment  was  obtained  by  an 
assignee  of  a  note,  and  the  assignor  had  purchased 
a  negro  from  complainant,  and,  after  the  note  was 
due  agreed  that  the  note  should  be  taken  out  of 
the  price  of  the  slave  but  the  note  was  not  given 
up  at  that  time,  an  injunction  was  granted  on  the 
ground  that  payment  after  the  day  was  a  plea  un- 
known to  the  common  law  and  could  not  there  be 
made;  although  the  statute  afterwards  allowed  the 
plea,  but  this  did  not  oust  equity  of  its  Jurisdic- 
tion.   Wbittington  v.  Roberts.  4  T.  B.  Mon.  173. 

In  Hughes  v.  MToun,  3  Bibb,  254.  an  Injunction 
on  the  ground  of  set-off  was  granted.  It  was  held 
that  *^he  subject-matter  of  relief  in  this  case  could 
have  been  ouly  available  at  law  under  a  plea  of 
set-off,  a  plea  unknown  to  the  common  law,  and 
long  before  it  was  admitted  by  the  statute  courts 
of  chancery  retained  Jurisdiction  for  the  purpose 
of  setting  off  accounts  where,  under  particular  cir- 
cumstances, such  as  attend  the  present  case,  an 
agreement  to  set  off  the  one  demand  against  the 
other  is  evident.  And  it  Is  believed  courts  of  chan- 
cery still  retain  this  Jurisdiction  unless  where  de- 
fense is  made  at  law  under  the  statute  allowing 
set-offs." 

V.  Payment. 

a.  Failure  to  defend. 
The  rule  is  well  established  that  the  defense  of 
payment  or  credit  is  a  legal  defense,  and  an  injunc 
tion  will  not  be  granted  on  the  ground  of  payment 
if  the  failure  to  make  such  defense  at  law  is  not 
excused.    But  will  be  granted  if  good  reasons  are 
given  for  not  defending  at  law. 
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upon  any  ground  which  either  was  tried,  or 
might  have  been  tried,  at  law. 

Emerson  v.  Udall,  18  Or.  477,  37  Am.  Dec. 
604. 

A  defendant  is  in  diligence  bound  to  plead 
to  an  action  at  law  every  defense,  legal  or 
equitable,  which  be  may  have  to  «uch  action. 

Brown  v.  Boy n  ton,  69  Ga.  754. 

^  court  of  equity  will  not  grant  relief  from 
a  judgment  that  could  have  been  prevented 

So,  an  injunction  on  the  ground  oriByiiient  wa$ 
refused  because  the  failure  to  defend  at  law  wi,^ 
uot  excused.  Brown  v.  Toell,  5  Band.  (Va.)  513. 16 
Am.  Dec.  759;  Beaudry  v.  Felch,  47  Cal.  183;  BcntOD 
V.  Roberts,  3  Rob.  (La.)  234:  Champion  v.  Miller.  2 
Jones,  Eq.  194;  Clark  v.  Clapp.  14  R.  1. 248;  Garlick 
V.  Reece,  8  La.  101:  Gravler  v.  Roche.  5  La.  411: 
Greene  v.  Johnson,  21  La.  Ann.  464:  Joa€«  v. 
Cameron,  81  N.  C.  154:  Lansing  v.  Eddy.  1  Johns. 
Ch.  49;  Lee  v.  Hubbcil,  20  La.  Ann.  661;  Monroe  v. 
McMicken,  8  MarL  N.  8.  510:  Pratber  v.  Prather.  11 
Gill  &  J.  110:  Front  v.  Gibeon,  1  Cranch,  C.  C.  389: 
Rider  v.  Morsell,  3  MacArth.  186:  Strong  v.  Hop- 
kins, 1  Mo.  530:  Turpin  v.  Thomas.  2  Hen.  &  M.  m, 
3  Am.  Dec.  615;  Yancy  v.  Fenwick,  4  Hen.  AM.4S& 
Quackenbush  v.  Van  Riper.  1  N.  J.  Bq.  476:  Brickell 
V.  Jones,  2  Hay  w.  (N.  C.)  357;  Greenlee  v.  Gaines.  13 
Ala.  198,  48  Am.  Dec.  49. 

And  an  injunction  waa  refused  for  that  reason 
where  the  defense  was  payment  and  set-off.  Cum- 
mins V.  Bentley.  5  Ark.  9. 

And  where  the  defense  was  that  the  bond  upon 
which  the  suit  was  brought  had  been  discharged. 
Bamett  v.  Barnett,  83  Va.  504. 

And  where  the  defense  to  a  mechanic's  lien  was 
a  tender  discharging  the  lien,  and  such  defend 
could  have  been,  but  was  not^  pleaded  in  the  ac- 
tion to  enforce  the  lien.  Patch  v.  Collins,  158  Mass. 
468. 

And  where  the  defense  was  the  right  to  pay  the 
debt  in  depreciated  paper.  Hampton  v.  Dudley,  1 
J.  J.  Marsh.  272;  Fannin  v.  Tbomaeson,  45  (is. 
583. 

And  where  the  defense  was  tender  of  bank  notes 
made  a  legal  tender  by  statute,  and  the  failure  to 
make  such  defense  at  law  was  not  excused.  Daytoo 
V.  Commercial  Bank,  6  Rob.  (La.)  17. 

And  where  it  was  claimed  a  note  was  to  be  paid 
instate  paper  and  not  in  specie,  but  the  plaintiff  at 
law  was  a  bona  fide  holder  for  value  before  ma- 
turity and  had  no  notice  of  such  contract.  Dun- 
can V.  Morrison,  1  III.  118.  lAs  to  teuder  in  nott** 
issued  by  plaintiff  at  law,  see  also  Robbinsf  v. 
Mount,  3  Ga,  74,  mpra^  IIL  d.) 

But  an  injunction  was  granted  against  a  Judg- 
ment without  discussing  the  failure  to  defend, 
whei-e  the  intention  was  to  enforce  the  JudgmeDt 
in  specie  and  the  defense  whs  that  the  cousider^- 
tion  was  a  loan  by  the  plaintiff  at  law  of  nott^ 
on  the  Batik  of  the  Commonwealth  at  their  nomiDHi 
value,  and  at  the  time  of  the  loan  they  were  greatlv 
depreciated,  although  Ky.  act  1820  provided  tbar 
the  consideration  of  such  loan  shall  not  be  qut^- 
tionod  in  any  suit  against  the  obligor;  but  this  wa< 
construed  to  mean  that  the  bank  should  acce!»t  in 
payment  of  such  note  its  own  notes  at  their  nom- 
inal value  or  notes  of  the  Bank  of  the  Common- 
wealth. Bank  of  Kentucky  v.  Hancock,  6  Dana. 
284,  32  Am.  Dec.  76. 

An  injunction  was  refused  on  account  of  tht* 
failure  to  make  a  defense  at  law  where  the  suit  wj- 
on  a  foreign  Judgment  and  the  defense  was  that 
collections  had  been  made  under  an  execution  is- 
sued on  sucb  Judgment  in  the  state  in  which  it 
was  rendered.    Yantis  v.  Burdett,  3  Mo.  457. 

And  where  complainant  failed  to  appear  and  r»^ 
sist  an  application  to  renew  an  execution  and  plea  1 
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but  for  the  negligeoce  of  the  party  seeking  it. 

Smith  V.  Hornnby,  70  Ga.  552. 

Judgment  can  never  be  voi4  where  the  court 
has  jurisdiction  over  the  suit,  and  the  right  to 
determine  whether  the  demand  on  which  it 
was  rendered  was  legal  and  enforceable  or  not. 

Arnold  v.  Shielda,  5  Dana.  18,  80  Am.  Dec. 
669. 

Where  there  was  a  judgment  at  law  against  a 
defendant  in  Mississippi,  and  he  sought  relief 


in  equity  upon  the  ground  that  the  considera- 
tion of  the  contract  was  the  introduction  of 
slaves  into  the  United  States  and  consequently 
illegal,  a  court  of  equity  will  not  grant  relief 
because  the  complainant  was  in  pari  delicto 
with  the  other  party. 

Sample  v.  Barnes,  55  U.  S.  14  How.  70,  14 
L.  ed.  380;  Gi-eath  v.  Sims,  46  U.  S.  5  How. 
192,  12  L.  ed.  Ill;  Oiddens  v.  Lea,  3  Humph. 
135;  Lucas  v.  Nidiols,  66  111.  41. 


payment  of  the  judgment.    Sullivan  v.  Shell,  38  8. 
C.  578. 

And  where  the  defense  to  an  action  by  an  admin- 
totrator  afir&inst  a  trustee  of  the  decedent  was  that 
such  trustee  bad  paid  an  heir  his  share  without 
authority,  as  a  probate  court  had  full  jurisdiction 
to  settle  all  estate  matters.  Oreen  v.  Tittman,  124 
Mo.  372. 

And  where  the  judgment  sought  to  be  enjoined 
was  on  a  scire  facias,  and  the  defense  was  satisfac- 
tion of  the  previous  jugdment.  ^evit  v.  Hamer,  5 
Smedes  &  M.  145. 

And  where  the  defence  was  that  complainant  was 
entitled  to  a  credit,  and  that  the  plaintiff  at  law 
held  collaterals,  and  that  they  should  have  been 
transferred  to  complainant  before  judgment,  and 
that  the  original  mortgage  for  the  Uebt  on  which 
judgment  was  rendered  was  still  uncanceled.  Mo- 
Micken  v.  Millaudoo,  2  La.  180. 

And  where  the  defense  was  that  the  plaintUT  at 
law  had  in  bis  hands  for  collection  demands  belong, 
ing  to  complainant,  and  that  more  than  sufficient 
amount  had  been  collected  to  satisfy  the  demand. 
Kuss  V.  Wilson,  22  Me.  207.  (See  Mann  v.  Bamber. 
ger,  4  Heisk.  4^6,  infra,  V.  c;  Whales  v.  Bank  of 
Michigan,  infra.) 

And  where  the  defense  was  a  credit,  and  the 
plaintiff  supposed  that  the  complainant  would  al> 
low  his  claim  after  judgment.  Coleman  v.  €k>yne, 
37  Tex.  662. 

And  where  the  defense  was  that  the  plain  tiff  *8 
demand  was  unconscientious,  and  that  complain- 
ant was  entitled  to  credit  for  payment.  Bateman 
V.  Willoe,  1  Sch.  &  Lef.  301. 

And  where  the  defense  was  that  complainant 
was  an  indorser,  and  that  in  another  action  against 
him  and  others  a  Judgment  was  rendered  on  the 
same  day  in  his  favor  on  the  same  note,  and  that 
in  the  latter  action  a  forthcoming  bond  was  given 
and  forfeited,  which  was  claimed  to  be  a  satisfac- 
tion of  the  judgment  against  such  indorser.  Be- 
sides, a  satisfaction  by  the  substitution  of  new 
Judgment  on  the  bond  for  the  original  Judgment 
was  not  a  discharge.  Benton  v.  Crowder,  7  Smedes 
&M.185. 

And  an  Injunction  on  the  ground  of  payment 
will  be  refused  if  complainant  is  negligent  in  not 
makinar  such  defense  at  law.  Semple  v.  McGata- 
gan,  10  Smedes  &  M.  08:  Slack  v.  Wood,  9  Gratt.  40; 
Floyd  v.  Jayne,  6  Johns.  Ch.  479;  Allman  v.  Owen, 
31  Ala.  167;  Collins  v.  Jones,  6  Leigh,  530,  20  Am. 
Dec.  216;  Cabell  v.  Roberts,  6  Rand.  (Va.)  580;  Fos- 
ter V.  Wood,  6  Johns.  Ch.  87;  Grindol  v.  Ruby,  14 
II L  App.  430;  Harding  v.  Hawkins,  141  111.  572;  Kin- 
ney V.  Ogden.  3  N.  J.  Eq.  168;  Lott  v.  Michel  f  Miss.) 
16  So.  794:  Norris  v.  Fristoe,  3  La.  Ann.  646;  Mellendy 
V.  Austin,  60111. 15;  McRae  v.  Purvis,  12  La.  Ann. 
86:  Rudman  v.  BockeU  28  La.  Ann.  276;  Sinking 
Fund  Comrs.  v.  Patrick,  Smedes  &  M.  Ch.  110;  Tutt 
V.  Ferguson,  13  Kan.  45. 

So,  an  injunction  on  the  ground  of  payment  was 
refused  on  account  of  negligence  in  not  making 
such  defense,  where  there  was  also  the  remedy  of 
new  trial,  appeal,  or  recordari.  Woodfln  v.  Smith, 
1  Dev.  &  B.  Eq.  451. 

And  where  there  was  a  remedy  at  law  by  rule  to 
stay  execution.    Gorsuch  v.  Thomas,  57  Md.  334. 
31  L.  R.  A. 


And  where  the  defense  was  that  a  joint  defend- 
ant had  paid  off  the  debts  in  judgment,  and  had 
the  same  assigned  to  a  third  party  for  his  own  use. 
Stein  V.  Benedict,  88  Wis.  603. 

And  where  the  defense  was  accord  and  satisfac- 
tion at  law.  Armsworthy  v.  Cheshire,  2  Dev.  Eq. 
234,  34  Am.  Dec.  273. 

But  an  injunction  on  the  ground  of  payment  or 
satisfaction,  accord  or  acquittance  will  be  granted 
if-  such  defense  is  prevented  by  the  conduct  br 
fraud  of  the  prevailing  party. 

So,  an  injunction  on  the  ground  of  payment  was 
granted  where  such  defense  waff  prevented  by  con* 
duct  of  creditors.  Paddock  v.  Palmer,  10  Vt.  581; 
Dickenson  v.  McDermott,  13  Tex.  248;  Gates  v. 
Steele,  58  Conn.  816. 

And  where  the  defense  at  law  was  prevented  by 
reason  of  the  plaintiff  therein  obtaining  the  note 
before  maturity,  and  while  it  was  so  held  the  com- 
plainant paid  the  payee  who  claimed  that  it  was  at 
his  house,  and  subsequent  to  maturity  the  payee^s 
brother  obtained  an  assignment  of  the  judgment, 
but  which  was  in  pursuance  of  a  fraudulent  scheme 
and  subject  to  complainant^s  equities.  Barhorst  v. 
Armstrong,  42  Fed.  Rep.  2. 

And  where  the  defense  was  payment  after  the 
suit  was  filed,  and  complainant  was  led  to  beUeve 
that  the  action  would  be  dismissed.  Bigham  t. 
Gorham.  52  Ga.  329. 

And  where  the  defense  to  an  alternative  judgment 
of  replevin  was  that  during  the  trial  of  such  action 
the  property  was  all  returned,  and  evidence  of 
such  fact  was  refused  on  the  trial,  and  a  motion 
for  new  trial  was  prevented  hy  fraudulent  con- 
duct of  plaintiff's  attorney  agreeing  to  accept  a 
compromise  which  he  refused  to  carry  out. 
Thompson  v.  Laughlin,  01  Cal.  313. 

And  where  complainant  in  the  injunction  suit 
was  a  receiptor  in  attachment  for  the  amount  of 
the  debt,  and  no  allowance  was  made  for  pay- 
ments, and  he  was  prevented  from  making  a  mo- 
tion for  new  trial  by  representation  that  the  judg- 
ment was  paid.    Paddock  v.  Palmer,  19  Vt.  581. 

And  where  the  debt  in  suit  was  settled  under  an 
award  by  the  execution  of  a  note  with  securities, 
and  a  Judgment  was  taken  for  the  debt  and  costs, 
and  plaintiff  at  law  did  not  surrender  the  note. 
The  injunction  was  granted  on  the  ground  of  sur- 
prise.   Sneed  v.  Town,  9  Ark.  535. 

But  an  injunction  was  refused  against  a  judg- 
ment where  complainant  was  a  Joint  obligor  and 
paid  one  half  of  the  debt,  and  the  obligee  sut)se- 
quently  informed  him  that  he  would  not  be  re- 
quired to  pay  any  more,  as  such  a  declaration  pre- 
venting a  defense  was  without  consideration  and 
not  binding,  and  did  not  constitute  a  defense. 
Strong  V.  Hopkins.  1  Mo.  530. 

And  an  injunction  on  the  ground  of  payment 
will  be  granted  where  complainant  is  entitled  to 
credits  existing  before  judgment,  and  which  fact 
could  not  have  been  discovered  by  the  use  of  rea- 
sonable diligence  in  time  to  have  t)een  used  as  a  de- 
fense to  the  action,  or  where  sufficient  excuse  is 
given  for  not  making  the  defense  at  law. 

So,  an  injunction  was  granted  where  evi- 
dence of  payment  was  discovered  after  the  trial. 
Hubbard  v.  Hobson,  I  111.  147;  Winchester  v.  Jack- 
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delivered  the  opiDion  of  the 
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court : 

In  this  state,  judgments  conclude  the  par- 
ties, not  only  upon  the  matters  of  fact  which 
were  expressly  involved  in  the  litigation,  but 
also  upon  all  that  might  have  been  called  in 
question  under  the  pleadings  in  the  case.  If 
to  an  ordinary  common-law  action  the  parly 


defendant  has  a  good  defense,  of  the  benefit  of 
which  he  was  not  deprived  by  the  fraud  of  the 
adverse  party,  unmixed  with  negligence  upon 
his  part,  and  he  fail  to  make  that  defense,  the 
judgment  concludes  him,  as  though  it  had 
been  expressly  put  in  issue  and  expressly  ad- 
judged against  him.  This  is  the  general' rule 
prevailing  elsewhere,  as  well  as  here;  but  to 


son,  3  Hay w.  (Ten n.)  306;  Pearce  v.  Chastain,  8  Ga. 
226, 46  Am.  Dec.  428. 

And  where  the  complainant  In  the  injunction  suit 
was  a  surety,  and  bad  no  knowledge  at  the  time 
of  the  Judprment  of  the  payment.  McGebee  v. 
Gold,  08  111.216. 

And  where  the  defense  of  a  deputy  sheriff  to  an 
action  for  the  failure  to  return  an  execution  was 
that  the  debt  was  paid  and  the  failure  to  defend  at 
law  6uccef»ful)y  was  due  to  complainant's  igno- 
rance of  the  settlement.  Harrison  v.  Harrison,  1 
Litt.  (Ky.)  137. 

And  where  the  judgrment  of  the  supreme  court 
directed  a  sale  and  application  of  the  proceeds  to 
two  persons,  and  the  debt  of  one  of  them  had  been 
paid  before  the  appeal  was  taken,  of  which  pay- 
ment the  other  party  had  no  knowledge.  Massie 
V.  Mann,  17  Iowa,  181. 

In  Price  v,  Fuqua,  4  Munf.  68,  where  an  execu- 
tor found  evidence  of  a  receipt  against  the  debt 
aftertbejudinnent,  and  failed  to  make  a  defense 
of  the  statute  of  limitations  under  the  mistake  of 
counsel,  and  there  was  misconduct  of  the  jury,  an 
injunction  was  granted. 

In  Counteps  Gainsborough  v.  Gilford,  2  P.  Wms. 
424,  it  was  said  that  after  a  judgment,  if  a  receipt 
was  found  under  the  plaintiff's  own  hand  for  the 
debt,  equity  will  grant  relief. 

So,  an  injunction  on  the  ground  of  payment  was 
granted  where  sufBcient  excuse  was  given  for  not 
defending  at  law.  Winchester  v.  Jackson,  and 
Hubbard  v.  Hobson,  supra;  Harvey  v.  Scashol.  4 
W.  Va.  115:  Wales  v.  Bank  of  Michigan,  Harr. 
Ch.  (Mich.)  3U8;  McGehee  v.  Gold,  tiupra:  Terjill  v. 
Southall,  3  Bibb,  458;  Brown  v.  Luehrs,  79  III.  57ft; 
Price  V.  Fuqua,  »ii//ra:  Reed  v.  Harvey,  23  Ark.  44; 
Wilday  v.  McConnel,  63  111.  278. 

And  where  a  defense  that  a  claim  had  boon  satis- 
fled  by  rcAson  of  another  Judgment  against  two 
members  of  a  tlrra  of  which  complainant  was  n 
memt)er.  and  of  which  defense  complainant  was 
ignorant  in  time  to  have  used  the  same,  but  was 
refuseri  as  to  one  third  of  the  judgment,  as  com- 
plainant was  liable  for  that  amount.  Pearce  v. 
Chastain,  3  Ga.  2:».  46  Am.  Dec.  423. 

And  where  the  detense  was  that  the  plaintiff  at 
law  had  collected  sufficient  oncollaterais  to  8t»cure 
the  debt,  and  excuse  was  given  for  not  making 
such  defense  at  law.  Wales  v.  B«ink  of  Michigan, 
Harr.  ('h.  (Mich.i  SO-*.  See  McMicken  v.  Mlllaudon, 
2  La.  1^0. 

And  where  the  defense  was  that  the  bond  in  suit 
had  been  sntisfled,  and  such  defense  was  prevente  1 
by  the  t>olief  that  the  action  was  upon  another 
bond.    Mason  v.  Nelson,  11  Leigh,  227. 

b.  JJtfcnac  made. 

An  injunction  will  be  denied  If  a  defense  of  pay- 
ment is  used  at  law  or  Is  attempted  to  be  asserted 
and  fails,  or  il  there  is  a  remedy  by  appeal,  error,  or 
the  like. 

So,  an  injunction  on  the  ground  of  payment 
was  refused  on  account  of  trial  at  law  where  no 
equitable  ground  was  shown.  Huston  v.  Ditto,  20 
Md.  -.m. 

And  where  the  bill  in  chancery  stated  that  com- 
plainant was  now  able  to  prove  his  defenw  of  pay- 
ment to  the  obltgre  of  a  bond  before  notice  of  an 
assignment,  but  did  not  suggest  fraud  ot-  ask  dis- 
81  L.  R.  A. 


CO  very.  Norris  v.  Hume,  2  Leigh,  334,  21  Am.  Dec. 
631. 

And  where  the  defense  was  that  a  sheriff  was  re- 
leased from  liability  for  not  returning  an  execu- 
tion by  acts  of  the  creditor  in  staying  a  previous 
execution,  and  that  the  debt  in  the  replevin  bond 
on  which  this  execution  issued  was  settled.  Har- 
rison V.  Harrison,  1  Litt.  (Ky.)  187. 

And  where  no  showing  was  made  that  the  result 
would  be  changed  in  the  injunction  suit.  Dearer 
V.  ErwiD,  7  Ired.  Bq.  260. 

And  where  the  defense  was  payment  or  accord 
and  satisfaction,  ^bich  was  unsuoceasf ul  at  law  on 
account  of  Incompetency  of  a  witness,  and  the  in- 
competency existed  at  the  time  of  the  injunctioo 
suit.    WiUirims  v.  Carr,  4  Colo.  App.  368  {1894>. 

And  where  the  debt  had  been  settled  and  the 
court  refused  to  admit  the  defense,  as  there  was  a 
remedy  by  appeal  or  writ  of  error.  Dunn  r.  Fish. 
8  Blackf .  407. 

And  where  the  defense  was  payment,  and  there 
was  a  remedy  at  law  by  motion  to  vacate.  Ede  v. 
Ua25en,6lCal.380. 

And  where  the  defense  at  law  was  ruled  out  on 
the  ground  that  relief  should  be  bad  in  equity,  and 
complainant  failed  to  take  exceptions  and  prose- 
cute a  writ  of  error.  Risher  v.  Kousb.  2  Mo.  95,  Si 
Am.  Dec.  442. 

And  where  the  judgment  was  in  ejectment  by  a 
mortgagee  and  the  defense  was  part  payment,  but 
the  plaintiff  in  ejectment  was  not  summoned,  and 
complainant  might  have  filed  a  bill  for  redemption. 
Todd  V.  Pratt,  1  Harr,  &  J.  465. 

In  Stark  v.  Thompson.  3  T.  B.  Mon.  2W1,  it  was 
said  an  injunction  would  be  refused  where  the  de- 
fense was  payment,  and  which  had  been  tried  at 
law,  and  no  ground  for  equitable  interference  was 
shown. 

An  injunction  was  refused  where  the  defense 
was  that  credits  should  have  been  allowed,  and 
It  is  nor  shown  but  what  they  were  contested  oj 
the  trial  at  law.    Hahn  v.  Hart,  12  B.  Mon.  436. 

c.  Equitable  de/ciuks. 

An  injunction  was  granted  against  a  Judgment 
where  the  same  was  by  default  on  an  indorsement 
of  a  note  of  $60,  which  note  was  only  given  to  plain- 
tiff at  law  under  a  parol  agreement  as  a  seiuriiv 
for  a  loan  of  §4,  and  which  sum  had  been  tendered 
l)etore  judgment.    Smith  v.  Coble,  PhiH.  Eq.SSS. 

And  where  the  judgment  was  on  a  claimant V 
bond  given  by  a  trustee  for  creditors  for  property 
levied  unon  under  a  judgment  rendered  after  the 
deed  of  trust,  and  such  property  had  bet*n  taken 
from  him  under  executions  on  prior  Judgments,  as 
such  defense  could  not  be  made  at  law.  Ferriday 
V.  Selcer,  Freera.  Ch.  (Miss.)  25s. 

And  where  the  defense  was  that  the  note  was 
paid,  and  complainant,  though  not  a  party  to  the 
action,  was  contmgently  lialile  as  indoreer,  and 
the  note  was  obtained  through  fraud  bv  the  plain- 
tiff at  law.    Hager  v.  Buechler,  6  111.  App.  462. 

And  where  the  defense  was  that  complainant 
had  satl««fied  the  note  in  Judgment  by  exet^uting 
and  paying  a  note  given  by  him  to  a  third  party  lo 
whom  the  plaintiff  at  law  was  indebted,  although  | 
this  defense  was  not  made  at  law,  as  the  remedy  in 
equity  was  concurrent.  **At  c<iramon  law  *i»ay- 
nient  after  the  day'  could    not  t^e  pleaded  in  an 
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this,  in  some  of  the  states,  exceptions  have 
been  allowed,  and  one  of  these  exceptions  is  in 
favor  of  a  defense  that  the  debt  was  based  upon 
a  gaming  consideration.  Mr.  High  in  his 
work  on  Injunctions  (§  235)  uses  this  lan- 
guage: "Where  the  consideration  for  the  con- 
tract on  which  the  action  at  law  is  founded  was 
money  lost  at  gaming,  and  judgment  is  ob- 


tained against  defendant,  courts  of  equity  are 
inclined  to  be  somewhat  more  liberal  in  the 
exercise  of  their  restraining  jurisdiction  than 
in  ordinary  cases,  and  upon  considerations  of 
public  policy  and  the  necessity  of  the  preven- 
tion of  ganiing,  they  will  generally  restrain 
proceedings  under  the  judgment."  He  cites 
as  authority  for  the  text  the  cases  of  White  v. 


action  at  Jaw.  The  only  relief  was  In  chancery. 
The  statute  autborlzinK  ^payment  after  the  day*  to 
be  pleaded  at  law  is  cumulative,  not  exclusive." 
Harlan  v.  Win^rate,  2  J.  J.  Marsh.  138. 

And  where  the  defense  was  payment,  and  that 
the  note  in  suit  was  f?iven  individually  by  tbe  per- 
sonal representative  of  an  estate  on  tbe  under- 
standing that  it  was  not  to  be  payable  unless  tbat 
amount  should  be  due  and  the  amount  due  had 
been  paid,  as  it  is  doubtful  If  such  a  defense  could 
have  been  made  at  law.  Breeden  v.  Griggr,  8  Baxt. 
163. 

And  where  a  Judgment  was  on  a  negotiable  note 
held  apparently  by  assignee  but  held  for  collection 
only,  and  tbe  beneficial  owner  had  heen  paid,  and 
insolvent  agents  of  plaintiffs  at  law,  contrary  to 
instruction,  attempted  to  collect  tbe  same.  It  did 
not  appear  by  tbe  record  that  complainant  had  an 
opportunity  to  make  proof  of  payment,  and  tbe  in- 
junction was  granted  on  the  ground  of  fraud  In 
the  use  of  tbe  Judgment.  Perry  v.  Siter,  87  Mo.  273. 

And  where  tbe  defense  of  garnishees  was  that  the 
same  debt  bad  been  paid  on  a  Judgment  in  favor 
of  other  parties,  and  tbe  Judgment  attempted  to 
l>e  enjoined  was  unauthorized  by  tbe  plaintiff  who 
dteclaimed  all  interest  in  the  matter,  and  complain- 
ant was  not  guilty  of  negligence.  March  man  v. 
Sewell,  93  6a.  653. 

And  where  tbe  plaintiff  at  law  had  sufficient  col- 
laterals in  his  band  to  discharge  the  debt,  and  the 
injunction  suit  was  on  tbe  ground  of  payment  and 
for  discovery  and  for  an  account  and  set-off. 
Mann  v.  Bamberger,  4  Heisk.  486.  See  Rues  v.  Wil- 
son, 22  Me.  207,  mipra^  a. 

And  where  the  defense  was  accord  and  satisfac- 
tion moving  from  a  stranger  not  a  privy  to  tbe 
bond  in  suit,  as  such  defense  could  not  be  pleaded 
at  law.    Stark  v.  Thompson.  3  T.  B.  Mon.  296. 

d.  Summary  proceedings. 

An  injunction  on  the  ground  of  payment  will  be 
granted  where  the  Judgment  is  in  tbe  nature  of  a 
summary  proceeding  and  an  opportunity  is  not 
given  for  making  a  defense. 

So,  an  injunction  on  tbe  ground  of  payment  was 
granted  where  the  same  was  claimed  against  a 
Judgment  via  ordinarla,  and  was  allowed  for  tbe 
amount  to  which  complainant  was  entitled. 
Savoie  v.  Thibodeaux,  28  La.  Ann.  169. 

And  where  there  was  a  defense  of  payments  and 
credits  against  a  sale  on  a  summary  Judgment. 
Ludeling  v.  Frellsen,  4  La.  Ann.  534. 

And  where  a  sale  was  via  executiva  and  the  note 
had  been  paid  and  tbe  plaintiff  in  that  action  bad 
obtained  fraudulent  possession  of  tbe  note  with 
knowledge.    Halsey  v.  Lanse,  28  La.  Ann.  248. 

But  an  injunction  was  refused  where  tbe  defense 
to  a  summary  Judgment  on  a  replevin  bond  was 
payment,  but  such  payment  was  made  to  a  person 
not  authorized  to  receive  it.  Cbinn  v.  Mitchell,  2 
Met,  (Ky.)  92. 

e.  Pleading  biU  of  discovery. 

An  injunction  will  be  refused  if  the  bill  of  com- 
plaint is  not  specific  and  definite,  or  if  for  a  discov- 
ery, and  it  is  not  filed  in  time. 

So,  an  injunction  was  refused  where,  in  an  action 
of  nullity,  a  payment  was  not  alleged  to  have  been 
made  after  the  Judgment  was  rendered.    Todd  v. 
Paton,  12  La.  Ann.  88. 
31L.R.  A. 


And  where  bill  of  discovery  was  filed  to  obtain 
evidence  of  set-off  and  the  bill  was  not  filed  before 
Judgment.    Powell  v.  Stewart,  17  Ala.  719. 

And  where  tbe  bill  of  complaint  does  not  allege 
whether  the  action  was  upon  a  note  which  was  a 
specialty  or  simple  contract,  or  if  on  the  latter  a 
defense  could  have  been  made  at  law.  Craig  v. 
Whips,  1  Dana,  875. 

VT.  OmdUimis. 

Injunctions  on  the  ground  of  nonperformance  of 
conditions  have  generally  teen  refused,  where  such 
defense  was  made  at  law,  or  might  have  been  but 
was  not. 

So,  an  injunction  was  refused  on  a  defense  hav- 
ing been  made  at  law  where  the  defense  to  an  ac- 
tion of  covenant  was  that  a  condition  precedent 
bad  not  been  performed.  Brown  v.  Street,  6  Rand. 
(Va.)  1. 

And  where  tbe  defense  in  ejectment  was  that  the 
several  covenants  in  a  lease  had  been  performed 
and  there  was  one  against  which  there  was  no 
equitable  ground  for  relief,  although  tbere  was  as 
to  all  tbe  others.  Nokes  v.  Gibbon,  3  Drew.  681,  3 
Jur.  N.  S.  726,  26  L.  J.  Ch.  433. 

And  where  tbe  defense  was  tbat  tbe  condition  of 
tbe  Judgment  had  been  i^erformed  and  was  tried  on 
a  rule  to  show  cause  why  a  Judgment  in  ejectment 
should  not  be  enjoined,  and  was  tbe  same  as  the 
ground  for  injunction,  and  was  re»  judicata,  Gor- 
dlnier's  Appeal,  89  Pa.  528. 

And  an  injunction  was  refused  for  failure  to  de- 
fend at  law  where  the  defense  was  that  a  parol  con- 
dition was  omitted  from  a  written  contract  and 
there  was  no  charge  of  fraud,  as  such  a  defense 
would  not  be  available  either  at  law  or  in  equity. 
It  was  said  that  if  be  could  have  made  any  defense, 
it  was  a  legal  one.  Gatlin  v.  Kllpatrick,  N.  C.  Law 
Repos.  584.  6  Am.  Dec.  557. 

And  where  the  defense  was  that  a  plaintiff  at 
law  had  not  performed  his  part  of  tbe  contract 
sued  upon.    Buckmaster  v.  Grundy,  8  111.  626. 

An  injunction  was  refused  where  complainant  in 
the  injunction  suit  failed  in  the  partition  suit  be- 
cause a  decree  that  he  desired  to  use  in  evidence 
did  not  describe  the  land  and  at  tbe  time  of  tbe 
trial  the  complaint  in  the  preceding  case  was  lost, 
as  he  should  have  procured  a  continuance.  Be- 
sides be  was  guilty  of  laches  in  seeking  equitable 
Jurisdiction.    Ratlitt  v.  Stretch,  130  Ind.  282. 

VII.  Partition  and  dawer. 

An  injunction  was  refused  where  full  relief  could 
be  bad  at  law,  although  such  defense  was  rejected 
and  appeal  taken,  which  was  pending  when  the 
suit  for  injunction  was  filed.  Hopkins  v.  Medley, 
09  111.  509. 

And  an  injunction  was  refused  for  failure  to  de- 
fend at  law  where  the  defense  against  an  assign- 
ment of  dower  was  equitable  estoppel,  which  might 
have  been  made  at  law.  Milliken  v.  Dockray,  80 
Me.  82. 

VIIL  As  to  party. 

An  injunction  was  refused  on  account  of  the 
right  to  defend  at  law  which  was  not  asserted  where 
tbe  defense  was  tbat  tbe  plaintiff  at  law  was  not  a 
corporation  as  alleged.  Mahan  v.  Accommodation 
Bank,  26  La.  Ann.  34. 

And  where  the  defense  was  that  the  action  was 
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Washington,  5  Gratt.  645;  Woodson  v.  Barrett, 
2  Hen.  &  M.  80,  3  Am.  Dec.  612;  Skipitith  v. 
Slrother,  3  Rand.  (Va.)  214.     It  will  be  seen 


from  an  examination  of  the  decisions  referred 
to  in  support  of  the  text  that  the  cases  cited  by 
the  author  were  from  Virginia,  and  are  predi- 


premature  and  petitioners  at  law  could  not  sue, 
and  tbat  tbe  holders  of  a  judgment  were  exhaust- 
iniir  an  estate  to  the  injury  of  complainants  who 
were  legatees.    Laf  on  v.  Desessart,  1  Mart.  N.  8.  71. 

An  injunction  was  refused  on  account  of  the 
matters  having  t>ecome  ren  judicata^  where  the 
defense  was  that  tbe  party  controlling  the  Judg- 
ment was  not  tbe  party  in  interest,  which  was  made 
In  a  prior  injunction  suit.  Moody  v.  Harper,  38 
Miss.  509;  Tompkins  v.  Drennen,  66  Fed.  Rep.  694. 13 
U.  8.  App.  308. 

And  where  tbe  defense  was  want  of  service  of 
process,  and  that  the  plaintiff  was  not  the  party  in 
interest,  and  that  the  notes  in  suit  were  obtained 
by  fraud  and  duress,  and  there  had  been  a  prior  in- 
junction suit  against  the  same  Judgment.  Bass 
v.Nelms,56MiS8.5Q2. 

And  an  injunction  was  refused  where  the  only 
ground  for  injunction  was  that  there  were  new 
parties  to  the  injunction  suit,  as  "new  parties 
without  new  facts,  changing  the  rights  of  the  plain- 
tiffs in  the  common-law  Judgment  to  have  the  land, 
in  the  ears  of  equity  are  but  ^sounding  brass  and 
tinkling  cymbal*  to  which  she  grives  no  heed." 
Robinson  v.  Veal,  78  Ga.  301. 

For  party,  see  Gatewood  v.  City  Bank.  49  Ga.  46; 
Phillips  V.  Walker,  48  Ga.  55;  French  v.  Shotwell,  6 
Johns.  Ch.  555,  supra^  III.  d;  Hager  v.  fiuechler,  6 
IlL  App.  462;  Perry  v.  Stite,  37  Mo.  273;  Marchman  v. 
Seweil,  98  Ga.  653;  Stark  v.  Thompson,  3  T.  B.  Men. 
296,  supra^  V.  c;  Mauser  v.  Mann,  1  Murph.  410, 
supra^  II.  b;  Donelson  v.  Young,  Meigs,  155,  «u|>ra, 
II.  c;  Radcliffe  v.  Varner,  68  Ga.  228,  supra,  IV.  a. 
See  supra^  TV,  b.  Parties;  infra,  X.  Nonliability 
in  general. 

An  injunction  was  refused  because  the  grounds 
therefor  had  been  previously  tried,  against  an  ac- 
tion for  tort  for  assisting  a  debtor  to  remove  his 
property  in  order  to  prevent  a  levy  where  the  de- 
fense was  tbat  the  complainant  was  the  owner  of 
the  property.    Meredith  v.  Johns,  1  Hen.  &  M.  585. 

And  where  the  defenses  that  the  plaintiffs  at 
law  were  not  the  owners  of  the  Judgment,  and 
payment,  and  bar  of  the  statute  of  limitations,  had 
been  made,  on  a  rule  to  show  cause  why  the  exe- 
cution should  not  be  quashed,  as  the  Judgment  dis- 
charging the  rule  was  equivalent  to  a  Judgment 
dissolving  an  injunction.  Trescott  v.  Lewis,  12  La. 
Ann.  197. 

And  where  the  defense  in  an  action  of  trespass 
for  damming  water  against  plaintiff  was  that  com- 
plainant was  the  owner  of  the  land  in  dispute,  and 
that  since  the  Judgment  he  had  acquired  the  title 
to  the  same;  but  on  affirmance  the  supreme  court 
had  held  that  samuch  of  the  verdict  as  related  to 
the  title  might  be  disregarded,  and  so  much  of  it 
as  assessed  damages  for  the  trespass  ought  not  to 
be  disregarded.    Peytavin  v.  Winter,  8  La.  271. 

IX.  Title  to  property. 

An  injuuction  was  refused  because  the  ground 
therefor  was  a  legal  defense  and  should  have  been 
made  at  law,  where  the  defense  against  an  action 
by  a  tutor  for  the  balance  of  an  account  due, 
was  that  complainant  was  entitled  to  the  prop- 
erty or  its  usufruct  during  her  life.  Thibo- 
deaux  v.  Tbibodeaux,  5  La.  Ann.  598. 

And  where  the  action  was  by  the  husband^s  ad- 
ministrator against  the  widow  for  rent  and  the 
defense  was  that  the  husband  had  no  title  to  the 
land.    KIrby  v.  Kirby,  70  Ala.  370. 

And  where  the  action  was  for  rent  against  a  ten- 
ant and  the  defense  was  that  he  had  bought  the 
property  on  an  execution  against  his  landlord 
31  L.  R  A. 


I  prior  to  such  action.  Casey  v.  Gregory,  13  B.  Mon. 
505,  56  Am.  Dec.  581. 

And  where  the  defense  to  an  action  for  the  price 
of  a  wagon  was  that  the  plaintiff  was  not  the 
owner  of  the  same.    Menifee  v.  Myers,  33  Tex.  690. 

And  where  the  defense  in  replevin  wa»  that  tbe 
complainant  held  the  goods  merely  as  bailee  of 
plaintiff.    Davis  v.  Baylias,  61  Iowa,  435. 

And  where  the  defense  was  that  the  title  of  tbe 
prevailing  party  In  ejectment  was  invalid.  Bal- 
lance  v.  Forsyth,  65  U.  S.  24  How.  183, 16  L.  ed.  738. 

An  injunction  was  refused  where  a  suit  of  claim 
and  delivery  had  been  dismissed  for  want  of  Ju. 
risdiction,  by  a  Justice  after  the  plaintiff  therein  ob- 
tained the  property,  and  a  Judgment  was  rendered 
in  tbe  alternative  for  the  return  of  the  property  or 
its  value,  and  the  plaintiff  claimed  tbat  if  he  paid 
the  money  over  he  would  be  without  remedy. 
Powell  V.  Allen,  108  N.  C.  46. 

And  where  the  ground  for  injunction  was  that 
the  defendant  in  a  replevin  suit  had  no  title  to  the 
property,  but  tbat  it  belonged  to  a  partnership  of 
which  the  plaintiff  at  law  was  a  member,  and  that 
the  property  had  been  appropriated  for  firm  pur- 
poses,  and  that  the  firm  was  insolvent.  Bowman 
V.  McGregor,  6  Wash.  118. 

And  where  the  defense  was  that  the  plaintiff  at 
law  had  no  right  or  title  to  the  claim  sued  upon, 
which  was  an  alleged  surplus  after  a  foreclosure 
sale.  Tompkins  v.  Drennen,  56  Fed.  Rep.  604, 13 
U.  S.  App.  306. 

And  where  the  defense  in  trover  was  that  tbe 
property  was  owned  by  complainant  in  tbe  iojuno- 
tion  suit.  Haughy  v.  Strang,  2  Port.  (Ala.)  177, 27 
Am.  Dec.  648. 

And  where  the  defense  was  that  the  title  of  the 
personal  property  recovered  In  detinue  was  in  the 
complainant  in  tbe  injunction  suit.  Gla8gt>w  v. 
Flowers,  1  Hayw.  (N.  C.)  238. 

And  where  the  defense  to  an  action  for  conver- 
sion was  that  the  plaintiff  at  law  had  no  title  to 
the  property,  but  the  bill  did  not  show  that  a  de- 
fense could  not  have  been  or  was  not  made  at  law. 
McClanahan  v.  Stovall,  6  Lea.  506. 

X.   NoiiHabUity  in  general. 

An  injunction  was  refused  because  the  grounds 
therefor  could  have  been  and  were  not  used  as  a 
defense  in  the  action  at  law,  where  the  defense  was 
nonliability  of  a  shareholder.  Hardinge  v.  Web> 
ster,  1  Drew.  &  S.  101,  6  Jur.  N.  8. 88, 29  L.  J.  Ch.  161. 

And  where  the  defense  was  tbat  the  notes  in  the 
action  should  never  be  collected  or  enforced 
against  complainant.  Harmon  v.  Harmon,  51  Fed. 
Rep.  lia 

And  where  the  action  was  in  assumpsit  for  money 
bad  and  received,  against  which  every  equitable 
defense  may  be  had  upon  the  general  issue. 
Tompkins  v.  Drennen,  56  Fed.  Rep.  <I94, 13  U.  S. 
App.  308. 

And  where  the  defense  of  rescission  of  contract 
was  rejected  at  law.  The  remedy  was  by  appeal. 
Moore  v.  Dial,  3  Stew.  lAla.)  157. 

And  where  the  defense  was  that  the  note  in  suit 
was  not  given  for  a  debt  which  had  inured  to  com- 
plainants separate  benefit,  and  that  she  was  a 
married  woman  and  the  failure  to  make  a  defense 
at  law  was  not  excused.  Hall  v.  Carroll,  10  La. 
Ann.  412. 

And  where  the  answer  of  a  married  woman  was 
withdrawn  by  an  attorney,  who  answered  for  her 
and  her  husband,  at  her  busband^s  request,  and  a 
Judgment  was  taken  by  default  without  her 
knowledge.  Cayce  v.  Powell,  30  Tex.  767,73  Am. 
Dec.  211. 
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cated  upon  a  statute  of  that  state  which  ex- 1  was  of  force  in  Kentucky,  and  while  it  was  of 
pressly  declares  judgments  rendered  upon  a  force  the  courts  of  that  state  likewise  held 
gaining  consideiation  void.     A  similar  statute '  that,  the  judgment  being  void  by  the  statute. 


And  wbere  the  defense  was  that  the  attachments 
were  improperly  issued  under  Md.  act  1881,  chap. 
271,  providing:  for  attachment  proceeding  on 
JudgrmentB.    Wludwart  v.  Allen,  18  Md.  196. 

And  where  the  action  was  on  a  constable^s  re- 
ceipt, and  he  did  not  make  the  defense  at  law  that 
the  money  was  not  collected,  belleviu^  that  the 
plaintiff  at  law  would  have  to  prove  the  collection 
before  ho  could  obtain  Judgment.  This  mistake  of 
law  was  no  ground  for  equitable  interference. 
Meem  v.  Rucker,  10  Gratt.  606. 

And  where  the  defense  against  a  motion  for  a 
penalty  Incurred  by  a  clerk  on  nonpayment  of 
taxes  on  process  was  that  he  had  used  due  dilierence 
to  obtain  a  settlement  with  a  commissioner  of  the 
revenue.  Auditor  of  Public  Accounts  v.  Nicholas, 
«  Munf.  31. 

And  where  the  defense  of  a  surety  on  a  sheriff^s 
bond  was  th^  the  sheriff  was  prevented  from  re- 
turning an  execution  on  account  of  the  death  of  a 
party  in  whose  hands  it  had  been  placed.  Bieme-  v. 
Mann,  5  Leigh,  364. 

And  where  the  defense  was  that  the  sheriff  was 
not  indebted  as  shown  by  a  settlement  and  Judg- 
ment thereon.  Price  v.  Johnson  (bounty,  15  Mo. 
438. 

And  where  a  school  district  declined  to  defend 
on  the  ground  that  the  claim  was  Just,  and  a  tax- 
payer sought  to  have  the  Judgment  enjoined. 
Skirving  V.  National  L.  Ins.  Co.  50  Fed.  Rep.  742, 19 
V.  S.  A  pp.  442. 

And  where  the  defense  was  that  a  village  was 
not  liable  for  an  accident,  as  It  had  no  funds  and 
was  unable  to  procure  the  means  to  keep  a  bridge 
in  repair.    Carney  v.  Marseilles,  136  III.  401. 

And  where  the  common  council  directed  the  city 
attorney  to  withdraw  the  defense  in  an  action  by  a 
contractor  against  the  city  and  a  taxpayer  brought 
a  suit  for  an  injunction  on  the  ground  that  the 
charge  for  extras  was  illegal,  but  fraud  was  not 
shown.    Chaffee  v.  Granger,  6  Mich.  51. 

And  where  the  defense  was  an  agreement  to  ex- 
tend the  time  of  the  payment  of  the  debt,  and  such 
agreement  was  made  before  the  Judgment  was 
rendered.    Bartlett  v.  Peck,  6  La.  Ann.  670. 

And  where  a  defense  to  a  suit  of  forcible  entry 
and  detainer  was  that  the  lease  had  been  extended. 
Curd  V.  Farrar,  47  Iowa,  504. 

And  where  a  defense  to  a  scire  facias  was  that 
the  defendant  was  entitled  to  the  benefit  of  Ga. 
act  1868  entitled  *»An  Act  for  the  ReUef  of  Debt- 
ors, and  to  Authorize  the  Adjustment  of  Debts 
upon  Principles  of  Equity.**  Dibble  v.  Pease,  50 
Ga.  618. 

And  where  the  defense  was  the  statute  of  limita- 
tions.   &tis  V.  Patton,  3  Yerg.  382. 

And  where  the  defense  was  that  the  complainant 
was  not  a  member  of  the  partnership  firm  which 
issued  the  bill  in  controversy.  Protheroe  v.  For- 
man.  2  Swanst.  227. 

And  where  the  note  sued  on  was  made  by  com- 
plainant's partner  after  a  dissolution  of  the  firm, 
and  complainant  was  negligent  in  not  making  such 
defense  at  law.  Leggett  v.  Morris,  6  Smedee  &  M. 
728. 

And  where  the  defense  against  a  summary  Judg- 
ment on  an  injunction  bond  was  that  the  Judg- 
ment enjoined  had  become  dormant  and  could 
have  been  had  under  N.  C.  Rev.  Stat,  chaps.  82,  33, 
providing  that  proceedings  on  Injunction  bonds 
shall  be  had  under  the  same  rules,  regulations,  and 
restrictions  as  bonds  on  appeal  from  the  county  to 
the  superior  court.  McReynolds  v.  Harshaw,  2 
Ired.  Eq.  195. 

And  where  the  defense  against  a  scl.  fa.  on  a  mort- 
gage and  two  nlhils  was  mlnorlty,and  the  complaln- 
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ant  was  of  age  at  the  time  of  Judgment  and  slept 
upon  his  rights  ten  years  until  the  claim  was 
barred  by  limitation  before  the  injunction  suit 
was  filed.    Clark  v.  Bond,  Wright  (Ohio)  282. 

But  an  injunction  was  granted  where  the  debt 
was  barred  by  limitation  and  the  action  at  law  was 
on  a  foreign  transcript,  notwithstanding  there  was 
a  remedy  by  motion  in  the  courts  of  Illinois  where 
the  Judgment  was  rendered,  as  this  did  not  prevent 
the  exercise  of  equitable  Jurisdiction  in  the  state 
where  the  suit  was  brought  Brown  v.  Parker,  28 
Wis.  21. 

In  Hampson  v.  Weare,  4  Iowa.  18.66  Am.  Dec.  116, 
where  the  defense  against  an  execution  was  that 
private  property  of  the  mcmljers  of  a  corporation 
was  exempt,  and  that  statutory  proceedings  bad 
not  been  followed,  and  that  the  members  were 
only  liable  for  the  amount  of  their  stock,  and  then 
only  on  certain  conditions,  an  injunction  was  re- 
fused, as  these  were  matters  of  defense,  but  was 
granted  because  the  Judgment  was  against  the  cor- 
poration and  execution  did  not  follow  the  Judg- 
ment. 

An  injunction  was  refused  on  grounds  which  had 
been  asserted  in  defense  of  the  actlon'at  law.  where 
the  defense  was  that  the  right  to  dividends  on  in- 
surance policies  was  forfeited.  Continental  L. 
Ins.  Co.  V.  Currier,  58  Vt.  229. 

And  where  the  defense  was  that  credit  was  given 
exclusively  to  one  partner  and  it  was  not  intended 
that  the  other  should  be  looked  to  for  payment. 
Smith  V.  Durrett,Sneed  (Ky.)  286,  2  Am.  Dec.  714. 

An  injunction  was  granted  against  a  Judgment 
on  sufficient  excuse  having  been  shown  for  failure 
to  defend,  where  the  note  sued  upon  was  made  in 
a  firm  name  long  after  complainant  had  left  the 
firm.    Baltzell  v.  Randolph,  9  Fla.  866. 

And  where  complainant  was  a  member  of  a  part- 
nership firm  and  the  note  In  suit  was  given  for  a 
debt  of  the  predecessors  of  the  firm,  and  complain- 
ant did  not  know  such  fact  until  after  Judgment. 
Vennum  v.  Davis,  85  Dl.  568. 

An  injunction  was  granted  against  a  Judgment, 
where  the  defense  was  that  although  the  debt  was 
for  necessaries  it  was  on  a  contract  made  by  a 
drunkard  after  the  appointment  of  his  guardian, 
who  was  not  a  party  to  the  suit.  Devln  v.  Scott,  84 
Ind.  67. 

An  injunction  was  granted  against  a  Judgment 
where  the  grounds  were  that  complainants  were 
taxpayers  and  the  Judgment  was  on  a  contract  in 
favor  of  a  teacher  who  had  no  certificate  as  re- 
quired by  law,  and  complainants  were  not  parties 
to  that  action.    Barr  v.  Deniston,  19  N.  H.  180. 

In  Pendleton  v.  Taylor,  77  Va.  580,  an  injunc- 
tion was  granted  against  a  Judgment  where  the 
action  was  for  having  collected  a  bond  belonging 
to  an  estate,  and  such  bond  had  not  been  collected 
by  complainant  but  by  the  plaintiff  at  law.  The 
question  as  to  failure  to  defend  was  not  made. 

For  injunctions  in  cases  in  favor  of  or  against 
**executors  and  administrators:"  In  ^'ejectment 
cases;'*  and  in  ^'summary  proceedings  in  forcible 
entryand  detainer,**  see  noU  to  Parsons  v.  Hart- 
man  (Or.)  30  L.  R.  A.  98,  "  Iniunctiom  against  exe- 
cution sales  or  other  proceedings  under  final  proe- 
ess.'* 

For  negligence  In  *serting  a  defense  generally, 
see  note  to  Payton  v.  McQuown  (Ky.)  ante,  38,  "Neg- 
ligence  os  a  cause  for  and  as  a  Ipar  to  infunctiona 
a^inst  judgments,'^ 

For  enjoining  Judgments  against  or  in  favor  of 
sureties,  see  note  to  Michener  v.  Springfield  En- 
gine &  Thresher  Co.  (Ind.)  ante,  50. 

Matters  in  regard  to  defenses  of  bankruptcy  are 
not  Included  in  this  note.  I.  T. 
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a  court  of  equity  will  enjoin  proceedings  under 
such  judgment.  See  Clay  v.  Fry,  3  Bibb,  248, 
6  Am.  Dec.  654.  In  this  state  we  have  no  stat- 
ute which  renders  void  judgments  founded  on 
debts  based  upon  a  gaming  consideration,  and, 
if  that  defense  be  relied  upon  lo  defeat  an  ac- 
tion, it  must  be  pleaded  as  any  other  at  common 
law;  and,  if  the  defendant  suffer  judgment  to 
go  against  him,  the  debt  of  the  plaintiff  stands 
purged  of  its  impurity,  and  the  defendant  is 
thereafter  concluded. '  So    far  as  the  moral 


aspect  of  the  two  defenses  is  concerned,  usury 
and  gaming  consideration  stand  upon  the  same 
footing,  and  in  this  state  they  stand  upon  the 
same  legal  footing  with  respect  to  the  conclu- 
siveness of  judgment  based  thereon.  In  neither 
case  is  the  judgment  rendered  void,  and  after 
judgment  the  defendant  is  concluded,  either 
as  lo  usury  or  gaming  consideration.  Sec 
Owen  V.  Oibson,  74  Ga.  466. 
Judgment  affirmed. 
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MANHATTAN  BEACH  COMPANY,  Appt. 

(148  N.  Y.  662.) 

Information  that  a  certificate  of  stock 
is  in  a  condition  for  transfer,  srlven  by  a 
person  in  charRO  of  tbe  office  of  a  corporattoD  in 
response  to  an  inquiry  on  tbe  faith  of  which  a 
broker  guaranteed  its  ffenuineness.  estops  the  cor- 
poration from  denying  its  liability  to  idemnify 
him  or  his  assiKURe  ai^ainst  loss  on  account  of  the 
fact  that  the  certificate  was  spurious  and  wortb- 

(March  3, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court. 
First  Department,  affirming  a  judgment  of  the 
New  York  County  Circuit  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
defendant's  refusal  to  permit  a  transfer  on  its 
books  of  certain  certificates  of  its  stock.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  J.  Kellyt  for  appellant: 

At  the  close  of  the  plaintiff's  case  the  defect 
in  his  title  was  apparent.  His  vendor  could 
transfer  no  better  title  than  he  himself  pos- 
sessed. 

A  complete  transfer  of  shares  in  a  corpora- 
tion involving  a  novation  of  the  contract  of 
membership  can  be  effected  only  in  the  man- 
ner prescrit)ed  by  the  charter  or  articles  of  as- 
sociation. 

1  Morawetz,  Priv.  Corp.  g  169;  Mechanics' 
Bkg.  Asm.  v.  Mariposa  Co.  3  Robt.  395;  Pur- 
cJiase  V.  New  York  Exch.  Bank,  Id.  164. 

There  is  no  equity,  no  question  of  estoppel 
which  can  work  against  the  defendant  in  this 
case. 

llolhrook  V.  New  Jersey  Zinc  Co.  57  N.  Y. 
616;  McMaster  v.  Insurance  Co.  of'  North 
America.  55  N.  Y.  222,  14  Am.  Rep.  239; 
Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
280. 

The  original  certificate  was  issued  and  signed 
by  the  company's  oflicers  in  the  regular  course 
of  business  and  without  knowledge  that  Big- 
nell  was  a  fictitious  character. 

Shipman  v.  Bank  of  the  State,  126  N.  Y. 


318,  12  L.  R.  A.  791;  Irving  Nat.  Bank  v. 
Alley,  79  N.  Y.  536;  Turnhull  v.  Bawyer,  40 
N.  Y.  456,  100  Am.  Dec.  525;  Fifth  Atemte 
Bank  v.  Forty  second  Street  &  G.  S.  F.  B.  Co. 
137  N.  Y.  231,  19  L.  R.  A.  331.      # 

The  transfer  is  not  a  part  of  the  certificate, 
is  somethiocT  the  corporation  cannot  guarantee, 
nor  has  it  in  its  possession  stock  books  or  any 
other  means  by  which  it  could  be  assumed  to 
testify  to  tbe  genuineness  of  a  third  party's 
signature. 

Manhattan  Beach  Co.  v.  Harned,  27  Fed. 
Rep.  486;  Phillips  v.  Mercantile  Nat.  Bank, 
140  N.  Y.  556,  23  L.  R.  A.  584. 

There  is  no  estoppel  arising  from  the  state- 
ments alleged  to  have  been  made  at  the  com- 
pany's office. 

Iselin  V.  Eenlein,  16  Abb.  N.  C.  73;  Bige- 
low.  Estoppel,  4th  ed.  559. 

There  can  be  no  estoppel  when  the  party 
claiming  one  is  obliged  before  changing  bis 
position  to  inquire  for  the  existence  of  other 
facts  to  make  the  inducements  sufficient  and  to 
rely  upon  them  also  in  acting. 

Bigelow,  Estoppel,  4th  ed.  p.  622;  McMaster 
V.  Insiirance  Co,  of  North  America,  55  N.  Y. 
222,  14  Am.  Rep.  239;  People  v.  Bank  of  North 
Americn.  75  N.  Y.  548;  Manhattan  Beach  Co. 
V.  named,  27  Fed.  Rep.  484. 

Messrs.  Charles  Steele  and  WilUam  D. 
Oathrie*  for  respondent: 

An  examination  was  a  duty  because  it  was 
the  obvious  dictate  of  good  sense  as  the  easiest 
and  safest  check  upon  the  agent's  conduct. 

New  York  tfe  N  H.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30.  59. 

Ig;norance  is  \inavailab1e  to  the  defendant, 
for  It  could  only  have  existed  by  reason  of  the 
most  inexcusable  carelessness  which  would 
render  defendant  liable  to  precisely  the  same 
extent  as  if  they  had  knowingly  issued  the 
spurious  certificate. 

New  Yark'dk  N.  B.  R.  Co.  v,  Schuyler^  84 N. 
Y.  30;  Shipman  v.  Ba?}k  of  the  State.  126  N. 
Y.  818,  12  L.  R.  A.  791:  Phillips  y.  Mercantile 
Nat.  Bank,  140  N.  Y.  556,  23  L.  R.  A.  584; 
Coggill  v.  American  Exch.  Bank,  1  N.  Y.  113, 
49  Am.  Rep.  310;  Western  V.  Teleg.  Co.  v. 
Davenport,  97  U.  S.  369,  24  L.  ed.  1047. 

Checks  and  drafts  drawn  to  fictitious  payees 
may  be  legally  indorsed  by  the  real  party  in 


Note.— In  connection  with  the  above  case,  see  also  |  Co.  (N.  Y.)  19  L.  R.  A.  831,  on  the  liability  of  a  oor- 


tbe  followiDfir  case  of  Knox  v.  Eden  Musee  Ameri- 

^n  Co.  (N.  Y.)  Tpo^^  779,  as  well  as  the  note  to  Fifth 

onue  Bank  v.  Forty -second  Street  &  G.  S.  F.  K. 


poration  for  fraud  or  forgery  of  its  offioers  in  the 
issue  of  stock. 


1896. 


Jarvis  v.  Manhattan  Bbach  Co. 


777 


the  fictitious  name.  Id  principle  this  rule  is 
equally  applicable  to  stock  certificates. 

Robertson  v.  Coleman^  141  Mass.  281,  55  Am. 
Rep.  471;  Emporia  If  at.  Bank  v.  Shotmll,  85 
Kan.  860,  57  Am.  Rep.  171;  Forbes  y.  Espy,  21 
Ohio  St.  474;  Dodge  v.  National  Exch.  Bank, 
80  Ohio  St.  1. 

No  privity  is  needed  to  make  the  estoppel 
available  other  than  that  which  flows  from  the 
wrongful  act  and  the  consequent  injury. 

Bank  of  Bataria  v.  New  York,  X.  E.  d  W. 
B.  Co,  106  N.  Y.  195.  60  Am.  Rep.  440;  New 
York  <fe  N.  H.  B,  Co,  v.  Schuyler,  84  N.  Y.  30. 

When  a  certificate  of  its  stock  was  presented 
for  transfer  or  for  information  as  to  its  trans- 
ferability, the  defendant  was  bound  to  de- 
termine upon  its  own  responsibility  whether  or 
not  such  certificate  was  in  all  respects  a  gen- 
uine and  valid  certificate  of  stock,  whether  or 
not  the  person  therein  named  was  a  stockholder 
in  the  company,  and  whether  or  not  the  cer- 
tificate, in  the  form  presented,  was  acceptable 
for  transfer. 

Western  U.  Teleg,  Co.  v.  Datenjxyrt,  97  U. 
S.  869,  24  L.  ed.  1047. 

What  difference  does  it  make  in  legal  effect 
whether  Fox  &  Co.  were  misled  by  an  actual 
transfer  or  by  the  defendant's  statement  that  it 
would  transfer  when  requested. 

Continental  Nat:  Bank  v.  National  Bank  of 
ike  Commontcealth,  50  N.  Y.  575;  Clews  v. 
Bank  of  New  Yark  Nat,  Bkg,  Asso.  105  N.  Y. 
898. 

Relying  upon  the  defendant's  representation 
that  it  would  accept  the  certificate  for  transfer. 
Fox  &  Co.  indorsed  and  sold  it,  and  became 
liable  for  its  value.  After  the  opportunity  for 
arrest  and  detention  of  the  criminal  was  past 
the  defendant  sought  to  retract  its  statements. 
It  is  estopped  from  doing  so. 

Manhattan  Beach  Co.  v.  Homed,  27  Fed. 
Rep.  484;  Continental  Nat,  Bank  v.  National 
Bank  of  Vie  Commonwealth  50  N.  Y.  575; 
Justhv.  National  Bank  of  the  Comtnonwealth, 
56  N.  Y.  478. 

O'Brient  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  action  recovered  a  judg- 
ment  for  damages  sustained  by  his  assignors 
in  consequence  of  the  defehdant's  refusal  to 
transfer  a  certificate  for  100  shares  of  its  capi- 
tal stock  upon  request,  whereby  the  holders  of 
the  certificate  were    compelled    to   purchase 
other  shares  of  equal  amount.     The  defendant 
had  a  capital  stock  of  $5,000,000  divided  into  | 
50,000  shares  of  $100  each.     A  large  portion  of  ' 
the  stock  was  issued,  and  the  certificates  were  | 
listed  upon  the  New  York  Stock  Exchange,  i 
and  were  the  subject  of  purchase  and  sale  by  i 
the  public.     The  certificates  were  signed  by  j 
the  defendant's  president  and  assistant  treas- ! 
urer,  and,  in  order  to  guard  against  frauds, 
countersigned  and  registered   by  the  Central 
Trust  Company,  which  acted  as  registrar  of 
transfers;  in  order  to  authenticate  the  genu- 
ineness of  the  certificates.     The  defendant  had 
an  office  in  the  city  of  New  York,  where  the 
transfers  of  its  stock  were  made,  and  a  trans- 
fer clerk  was  in  attendance  there  to  make  the 
transfers.     On  the  30th  of  September,  1882, 
this  transfer  clerk  delivered  to  a  firm  of  bro- 
kers in  New  York,  in  the  ordinary  course  of 
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business,  a  certificate  for  lOO  shares  of  the  de- 
fendant's capital  stock,  to  sell  for  his  account. 
The  certificate  bore  the  genuine  signatures  of 
the  defendant's  president  and  assistant  treas- 
urer, and  was  countersigned  by  the  Central 
Trust  Company,  with  a  certificate  of  its  resris- 
t ration  on  the  day  of  its  date  indorsed  thereon. 
It  was  in  all  respects  regular  in  form,  and  car- 
ried upon  its  face  every  assurance  of  genuine: 
ness,  and  certified  that  one  B.  Bignell  was  the 
owner  of  100  shares  of  defendant's  capital 
stock.  "What  purported  to  be  the  signature  of 
Bignell  was  indorsed  thereon,  under  the  blank 
/orm  of  transfer;  and  this  signature  was  wit- 
nessed or  purported  to  be  witnessed,  by  the 
transfer  clerk,  who  presented  it  to  the  brokers. 
It  appeared  that  this  certificate  was  in  fact 
spurious,  fabricated  by  the  transfer  clerk  over 
the  genuine  signatures  of  the  president,  assist- 
ant treasurer,  and  registrar,  upon  the  blanks 
used  by  the  defendant  in  issuing  genuine  cer- 
tificates; that  Bignell  was  not  a  holder  of  any 
stock;  and  that  his  name  upon  the  paper  was 
a  mere  fictitious  and  fraudulent  device.  It 
was  shown  that,  by  the  rules  of  the  stock  ex- 
change, certificates  sold  there  must  either  stand 
in  the  name  of  some  member,  and  be  indorsed 
in  blank  by  him,  or,  if  standing  in  the  name 
of  some  other  person,  and  indorsed  in  blank 
by  him,  must  be  guaranteed  by  a  member  of 
the  exchange.     The  purpose  of  this  rule  is  to 

five  to  the  purchaser  the  security  of  the  in- 
orsement  or  guaranty  of  some  member,  and 
hence  the  selling  broker  becomes  a  surety  for 
the  validity  and  genuineness  of  the  certificate. 
The  defendant  had  knowledge  of  this  rule  or 
custom,  but  did  not  follow  it  in  practice. 
When  making  transfers  of  stock,  in  case  the 
signature  of  the  holder  was  unknown  to  it, 
then  it  had  to  be  attested  by  a  witness  whom 
it  did  know.  In  the  present  case  the  signature 
indorsed  on  the  certificate  was  attested  by  its 
own  transfer  clerk,  whose  signature  was  well 
known;  and  so  the  certificate  was  apparently 
in  a  condition  for  transfer,  under  the  practice 
adopted  at  the  defendant's  office.  The  brokers 
to  whom  the  certificate  was  presented  by  the 
transfer  clerk  sold  it  in  the  open  market  for 
his  account,  but  were,  as  already  stated,  obliged 
to  (guarantee  its  genuineness.  In  order  to  as- 
certain whether  they  could  safely  do  so,  they 
sent  the  certificate  by  a  messenger,  first  to  the 
office  of  the  Central  Trust  Company,  the  regis- 
trar, and  then  to  the  defendant's  office,  to  in- 
quire whether  it  was  genuine  and  acceptable  for 
transfer.  The  Central  Trust  Company  informed 
him  that  the  certificate  was  properly  regis- 
tered, and  the  person  in  charge  at  the  defend- 
ant's office  informed  him, as  the  plaintiff  claims, 
that  the  certificate  was  all  right  for  transfer. 
The  brokers  did  not  procure  it  to  be  trans- 
ferred, but,  being  thus  assured  that  it  was  in  a 
condition  for  transfer  at  any  time,  they  made 
the  guaranty  upon  it,  and  sold  it  for  the  ac- 
count of  the  transfer  clerk,  paying  to  him  the 
proceeds,  retaining  only  the  regular  commis- 
sions. Subsequently,  and  about  two  years  af- 
ter, when  it  was  ascertained  that  the  certificate 
was  spurious  and  worthless,  the  brokers  were 
obliged  to  make  their  guaranty  good,  and  took 
it  back  from  the  purchaser;  procuring  and  de- 
livering to  him  a  genuine  certificate,  which 
they  purchased  in  the  market.     Upon  the  re- 
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fusal  of  the  defendant  to  recognize  the  certifi- 
cate or  indemnify  the  brokers  for  their  loss, 
they  assigned  the  right  of  action  to  the  plain- 
lifif.  In  March,  1884.  the  transfer  clerk,  who 
had  been  in  the  defendant's  employ  for  several 
years,  absconded,  and  then  the  defendant,  for 
the  first  time,  ascertained  from  an  examination 
of  the  books  that  for  years  he  had  been  en 
gaged  in  fraudulently  issuing  certificates  of  its 
Block,  including  the  one  in  question.  The  evi- 
dence tended  to  show  that  prior  to  his  depart- 
ure he  had  the  sole  charge  of  the  business  of 
transfers,  and  of  the  stock  ledger  and  transfer 
books;  that  practically  no  supervision  was  ex- 
ercised over  his  conduct,  and  no  examination 
made  of  the  books,  though,  if  made,  the 
fraud  of  the  clerk  would  have  appeai*ed,  as  it 
did  when  the  examination  was  made  after  the 
absconding.  On  these  facts  and  circumstances 
the  case  was  submitted  to  the  jury,  and  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff  for 
the  amount  which  it  cost  the  brokers  to  replace 
the  spurious  certificate  with  a  real  one,  with  tlie 
interest,  and  the  general  term  has  affirmed  the 
judgment. 

The  principles  upon  which  a  corporation 
may  be  held  liable  to  a  bona  fide  holder  of 
certificates  of  stock  fraudulently  issued  or  put 
in  circulation  by  the  wrongful  or  criminal  acts 
of  its  officers  or  agents  are  quite  well  settled. 
Numerous  cases  involving  these  questions  have 
received  the  attention  of  this  court,  and  quite 
recently  some  new  features  of  such  transac- 
tions have  appe^ired.  ISchuyler  Case,  84  N.  Y. 
80;  Fifth  Avenue  Bank  v.  Forty  second  Street 
&  Q.  S.  F.  R,  Co.  187  N.  Y.  231,  19  L.  R.  A. 
381;  Manhattan  L.  Ins,  Co.  v.  Forty-second 
Street  cfc  O.  S.  F.  R.  Co.  139  N.  Y.  146;  Knox 
V.  Eden  Mvsee  American  Co.  148  N.  -Y.  441, 
post,  779.  The  liability  in  such  cases  is  deter- 
mined by  an  application  of  the  general  rules 
of  law  that  govern  the  relations  of  principal 
and  agent  as  developed  and  applied  to  corpora- 
tions, acting  solely  through  such  agencies. 
The  principal  is  liable  to  a  third  person,  in  a 
civil  action,  for  the  fraud  or  other  malfeasance 
of  his  agent  perpetrated  by  the  latter  in  the 
course  of  his  employment,  although  the  prin- 
cipal did  not  authorize,  justify,  or  know  of 
the  misconduct.  In  this  case  the  certificate 
contained  the  genuine  signatures  of  three  au- 
thorized officers  or  agents  of  the  defendant, 
namely,  the  president,  the  assistant  treasurer, 
and  the  registrar.  The  paper,  upon  its  face, 
was  an  assurance  to  the  public,  through  the 
acts  of  its  officers,  that  a  person  named  therein, 
whether  a  real  or  fictitious  person,  was  the 
owner  of  100  shares  of  its  capital  stock.  It 
had  upon  its  face  all  the  essential  evidence  of 
genuineness  and  it  was  presented  to  the  brok- 
ers for  sale,  apparently  in  proper  form  for 
transfer,  by  the  very  agent  of  the  defendant 
that  it  had  held  out  to  the  public  as  the  person 
who  had  the  power  to  represent  and  act  for  it 
in  making  such  transfer.  When  the  paper 
was  delivered  to  the  brokers  by  the  transfer 
clerk,  having  indorsed  thereon  what  appeared 
to  be  a  regular  transfer,  it  is  difficult  to  see 
why  it  was  not  received  by  them  with  every 
reasonable  assurance  that  the  defendant  was 
able  to  give,  that  the  certificate  was  not  only 
genuine  stock,  but  in  a  condition  to  be  trans- 
ferred upon  the  books  in  favor  of  any  one 
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who  should  receive  it  in  good  faith.  The  pa- 
per, in  fact,  however,  was  nothing  but  a  ficti- 
tious and  fraudulent  device  on  the  part  of  the 
transfer  agent,  which  he  had  fabricated  for 
purposes  of  his  own;  and  although  the  evi- 
dence tended  to  show  that  his  frauds  in  this 
respect  could  have  been  detected  or  prevented 
by  the  exercise  of  reasonable  diligence  on  the 
part  of  the  defendant's  officers,  yet,  as  the 
brokers  knew,  or  ought  to  have  known,  that  he 
was  dealing  with  himself  in  respect  to  the  cer- 
tificate, it  may  very  well  be  that  this  circum- 
stance was  sufficient  to  put  them  on  their 
guard,  and  to  impose  upon  them  the  duty  of 
making  some  inquiry  as  to  its  origin  and  va- 
lidity. The  paper  came  to  them  accredited  by 
the  genuine  signatures  of  the  proper  officers  of 
the  defendant,  and  countersigned  by  the  regis- 
trar, whose  duty  it  was  to  guard  against  unau- 
thorized or  fraudulent  issues  of  the  stock. 
These  signatures  carried  with  them — to  stran- 
gers, at  least — the  very  highest  assurance  of 
the  genuine  character  of  the  security.  But  we 
do  not  think  it  is  necessary,  in  this  case,  to  de- 
cide what  the  liabilitv  of  the  defendant  would 
be  in  case  it  appeared  that  the  brokers  took  the 
certificate  without  inquiry,  since  the  proof 
tended  to  show  that  they  were  not  negligent  in 
that  respect.  This  was  really  the  only  ques- 
tion of  fact  contested  at  the  trial,  and  submit- 
ted by  the  court  to  the  jury.  While  such  cer- 
tificates do  not  possess  all  the  qualities  of 
commercial  paper,  they  do  possess  some  of 
them;  and  innocent  parties  dealing  in  them 
will  be  protected  upon  analogous  principles, 
and,  in  a  proper  case,  will  be  entitled  to  com- 
pel recojjnition  as  stockholders,  where  power 
exists  to  issue  new  certificates,  or  to  indemnity 
if  there  was  not. 

We  think  that  the  judgment  in  this  case  can 
stand  upon  the  verdict  of  the  jury,  which  im- 
plies a  finding  of  fact  that  before  the  brokers 
received  the  certificate  for  sale,  or  guaranteed 
its  genuineness,  they  sent  it  to  the  defendant's 
office,  in  order  to  ascertain  whether  thev  could 
safely  do  so,  and  were  informed  by  tte  per- 
son in  charge  that  it  was  in  a  condition  for 
transfer.  This  was,  in  substance,  an  assurance 
that  the  stock  would  be  transferred  in  case  the 
brokers  took  it,  or,  at  least,  that  there  was  no 
defect  in  the  instrument  to  prevent  the  trans- 
fer. The  brokers  having  acted  upon  the  faith 
of  the  assurance,  the  defendant  must  be  held 
estopped  from  denving  the  liability  to  indem- 
nify them  or  their  assignee  from  the  result 
of  such  action.  Clews  v.  Bank  of  New  York 
Nat,  Bkg.  Asso.  105  N.  Y.  398;  Kenyan  v. 
Knights  Templar  <fe  M.  A.  Aid  Asso.  123  N. 
Y.  247,  254;  Stokes  v.  Mackay,  140  N.  Y.  640. 
There  was  some  dispute  at  the  trial  as  to  the 
precise  scope  of  the  representations  made  at 
defendant's  office  by  the  person  in  charge, 
as  well  as  his  authority  to  make  them:  but 
these  questions  were  submitted  to  the  jury 
upon  evidence  which  admitted  of  opposing 
inferences,  and  the  verdict  must,  on  this  ap- 
peal, be  taken  as  establishing  not  only  the 
representations  as  stated,  but  the  authority  of 
the  person  in  the  office  to  deal  with  the  sub- 
ject, and  to  make  them.  Assuming,  as  we 
must,  that  the  brokers,  before  assuming  any 
liability  in  regard  to  the  certificate,  made  gen- 
eral inquiry  of  the  defendant  as  to  itscharac- 
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ter  and  condition,  and  were  then  assured  it 
was  genuine  and  in  condition  for  transfer, 
and,  relying  upon  such  assurance,  they  sold 
the  certificate,  making  the  guaranty  required 
by  the  rules  of  the  exchange,  the  case  con- 
tains all  the  elements  of  an  estoppel  against 
the  defendant.  It  is  urged  by  the  learned 
counsel  for  the  defendant  that  upon  the  proofs 
the  only  inquiry  made  was  as  to  the  form 
of  the  certificate.  It  is  scarcely  to  be  sup- 
posed that  brokers  constantly  dealing  in 
stocks  would  take  the  trouble  to  inquire  of 
the  corporation  whether  its  certificates  were 
made  up  in  proper  form.  The  jury  had 
the  right,  upon  all  the  testimony,  to  adopt  the 
more  probable  theory  that  •the  information 
sought  by  the  brokers  was,  not  as  to  the  form, 
but  as  to  the  genuineness,  of  the  certificate,  and 
that  they  sent  it  to  the  office  of  the  defendant 
in  order  to  know  whether  they  could  safely 
deal  with  it.  The  evidence  as  to  the  precise 
representation  OMide  at  the  defendant's  office, 
and  the  identity  and  authority  of  the  person 
who  made  it,  was  not  very  clear  or  satisfac- 
tory. There  can  be  no  doubt,  however,  that 
the  brokers  sent  the  certificate  to  the  defend- 
ant's office  for  verification.  The  uncertainty 
arises  in  regard  to  what  took  place  there,  and 
the  parties  to  the  transaction;  and  when  it  is 
borne  in  mind  that  the  witnesses  were  testify- 
ing years  afterwards  to  transactions  of  every- 
day occurrence,  it  is  not  surprising  that  they 
were  unable  to  give  the  precise  wonis  used,  or 
all  the  details  of  the  interview.  The  proof  was 
of  such  a  character  that,  under  all  the  circum- 
stances, the  court  was  not  warranted  in  with- 
drawing from  the  jury  the  question  as  to  what 
representations,  if  any,  were  actually  made  as 
to  this  certificate  at  the  defendant's  office,  as 
well  as  the  agency  and  authority  of  the  person 
in  charge  to  make  them. 

The  defendant's  counsel  asked  the  court  to 
submit  to  the  jury  the  question  whether,  in 
taking  the  certificate,  the  brokers  acted  in  good 
faith.  The  request  was  refused,  and  the  de- 
fendant excepted.  The  only  evidence  on  this 
point  was  that  in  several  previous  transactions 
these  same  brokers  acted  for  the  same  transfer 
clerk  in  the  sale  of  shares  of  defendant's  stock, 
and,  upon  receiving  the  certificates,  sent  them 
to  the  defendant's  office,  and  procured  them  to 
be  transferred  in  the  name  of  some  of  their 
clerks,  whereas,  in  this  case,  they  made  no 
transfer.  We  think  that  bad  faith  on  the  part 
of  the  brokers  could  not  be  found,  upon  this 
testimony,  especially  in  view  of  the  fact  that 
before  dealing  with  the  certificate  they  took  the 
precaution  to  send  it  to  the  registrar,  the  Cen- 
tral Trust  Company,  and  were  informed  there 
that  it  had  been  properly  registered,  and  then 
to  the  office  of  the  defendant,  where  they  were 
informed,  in  substance,  as  the  verdict  implies, 
that  the  certificate  was  in  a  condition  for  trans- 
fer. While  the  case,  in  some  respects,  was  a 
close  one,  we  think  that  it  presents  no  legal 
error  that  would  warrant  us  in  interfering  with 
the  verdict. 

The  judgment  must  therefore  he  affirmed  with 
costs. 

All  concur. 


SI  L.  R.  A. 


Edward  M.  KNOX,  Respt., 

V. 

EDEN  MUSEE   AMERICAIN  COMPANY. 
Limited,  Appt., 

(148  N.  Y.  441.) 

1.  The  title  of  the  true  owner  of  a  lost 
or  stolen  certificate  of  stock  in  a  corpo- 
ration may  be  asserted  agrainst  any  one  subse- 
quently obtaining  ic«  possession,  even  if  the 
bolder  is  a  bona  fide  purchaser. 

£•  Directing  an  employee  to  cancel 
surrendered  certificates  of  stock  does 
not  give  hira  any  authority,  express  or  implied, 
to  act  as  agent  in  issuing  them  so  as  to  bind  the 
corporation  by  his  wrongful  use  of  them  to 
secure  a  personal  loan. 

3.  Permitting  surrendered  certificates 
of  stock  to  remain  uncanceled  in  the 
safe  of  the  corporation  to  which  an  employee 
has  access,  and  relying  upon  him  to  cancel  the 
certificates  as  he  was  directed  to  do,  are  not  such 
negligence  as  will  make  the  corporation  liable 
lor  bis  fraudulent  use  of  them  to  secure  a  per- 
sonal loan  about  three  weeks  later,  if  the  com- 
pany did  not  know  or  have  reason  to  suspect  that 
he  was  dishonest,  although  a  by-law  requiring 
the  cancelation  of  the  surrendered  certificates 
was  not  complied  with. 

(February  Id,  1S96.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  clerk  of  New  York 
County  upon  the  report  of  a  referee  in  favor  of 
plaintiff  in  an  action  brought  to  hold  defend- 
ant liable  for  the  value  of  certain  of  its  stock 
which  its  employee  had  taken  from  its  custody 
and  disposed  of  to  plaintiff  as  his  own  prop- 
erty.    Reversed. 

Statement  by  Andrews,  Ch.  J. : 

The  action  was  brought  to  recover  damages 
claimed  to  have  been  sustained  through  the  de- 
fendant's alleged  negligence  in  not  having  ac- 
complished the  cancelation  of  three  certificates, 
each  for  five  shares  of  its  capital  stock,  which 
had  been  surrendered  for  transfer,  and  which 
the  plaintiff  asserted  he  was  thereby  induced 
to  receive  as  valid  certificates,  when,  in  fact, 
they  no  longer  represented  stock,  but  were 
mere  vouchers  for  the  actual  certificates,  which 
had  been  issued  in  their  stead. 

Four  old  certificates,  including  the  three 
above  mentioned,  and  another,  also  for  five 
shares  of  the  defendant's  stock  (all  of  which 
had  been  surrendered  for  transfer  and  a  new 
certificate  for  twenty  shares  i^ssued  therefor), 
were  taken  without  authority  from  the  de- 
fendant's safe  by  one  of  its  employees,  who  in- 
duced the  plaintiff  to  make  him  a  personal 
loan  on  the  certificates,  upon  the  representa- 
tion that  they  were  valid  outstanding  certifi- 
cates and  were  his  personal  property.  The 
loan  fell  due  and  was  unpaid,  and  the  defend- 

Note.— As  to  the  liability  of  a  corporation  for 
fraud  or  forgery  by  its  officers  in  the  issue  of  stock, 
see  noU  to  Fifth  Avenue  Bank  v.  Forty-second 
Street  &  G.  8.  F.  R.  Co.  (N.  Y.)  19  L.  R.  A.  331.  See 
also  the  case  of  Jarvis  v.  Manhattan  Beach  Co.  (N. 
y.)  ante,  776. 
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ant  undertook  to  realize  upon  his  collateral. 
He  then  discovered  upon  inquiry  at  the  de- 
fendant's office  that  the  certificates  were  not 
valid,  but  were  mere  vouchers  for  frenuine 
stock  which  had  been  issued  upon  the  sur- 
render of  these  old  certificates  to  the  company. 

Me»ar»,  William  D.  Guthrie,  Charles 
Steele»  and  James  W.  Monk,  for  appellant : 

Where  recoveries  have  been  had  for  stock 
fraudulently  issued,  it  was  put  upon  the 
ground  that  the  fraud  was  committed  by  the 
agent  of  the  company,  as  its  oiUcial  representa- 
tive, in  the  course  of  his  employment. 

Fifth  Avenue  Bank  v.  Forty  second  Street  dt 
Q.  8.  F.  R  Co.  187  N.  Y.  231. 19  L.  R  A.  331; 
Manhattan  L.  Ins.  Co.  v.  Forty  second  Street  db 
G.  8.  F.  JR.  Co.  189  N.  Y.  146;  Bank  of  JVew 
York  Nat.  Bkg.  Asso.  v.  American  Dock  <fe  2\ 
Co.  148  N.  Y.  559. 

Stock  certificates,  even  when  indorsed  in 
blank,  are  not  strictly  negotiable  instruments. 

The  only  ground  upon^  which  the  title  of  a 
purchaser  in  good  faith  from  one  not  the  real 
owner  of  shares  has  been  sustained,  is  that  of 
estoppel,  the  theory  being  that  the  real  owner, 
having  clothed  another  with  the  apparent  in- 
dicia of  actual  ownership,  is  estopped  from 
denying  such  ownership  as  to  one  who  in  reli 
ance  upon  such  apparent  evidence  of  title,  has 
in  good  faith  parted  with  consideration  for  the 
stock. 

Cook,  Stock  &  Stockholders,  2d  ed.  §  412; 
Mechanics*  Bank  v.  New  York  dN.  H.  R.  Co.  13 
N.Y.  599;  Weacery.  Barden,49  N.Y.  286;  Ha7n' 
mond  V.  Hastings,  134  U.  S.  401,  38  L.  ed.  960. 

A  bona  fide  purchaser  of  a  stolen  or  lost  cer- 
tificate indorsed  in  blank  acquires  no  title  to  it. 

Cook,  Stock  &  Stockholders.  2d  ed.  S  368; 
Anderson  v.  Nichols.  2S  N.  Y.  600:  Wells  v. 
Smith,  7  Abb.  Pr.  261;  Bangor  Electric  Light  db 
P.  Co.  V.  Iiobinson,52Fed.  Rep.  520;  Biddle  v. 
Bayard ^IS  Pa.  150;  Barstow  v.  Savage  Min.Co. 
64  Cal.  388,  49  Am.  Rep.  705;  Sherwood  v. 
Meadow  Valley  Min.  Co.  50  Cal.  412;  Smm  v. 
Wilson,  90  Cal.  126, 18  L.  R.  A.  605;  2  Thomp. 
Corp.  §  2516. 

Nor  does  it  make  any  difference  that  the  real 
owner  has  been  negligently  in  the  care  of  his 
property. 

l*eopU  V.  Bank  of  North  America,  75  N.  Y. 
547;  Biddle  v.  Bayard,  supra;  Burson  v.  Hunt- 
ington, 21  Mich.  415,  4  Am.  Rep.  497:  Cod- 
dington  v.  Gilbert,  17  N.  Y.  489;  Sickles  v. 
Eichardson,  23  Hun,  569. 

Any  one  accepting  from  an  officer  of  a  cor- 
poration notes  or  securities  of  such  corpor- 
ation, in  a  transaction  which,  is  for  the  per- 
sonal benefit  of  such  officer,  is  bound  to  make 
inquiry  as  to  the  right  of  the  officer  to  deal 
with  such  securities,  and  failing  to  do  so,  he 
must  be  held  to  have  known  all  that  such  in- 
quiry would  have  disclosed. 

Wilson  V.  Metropolitan  Elev.B.Co.  120  N.  Y. 
145;  Manhattan  L.  Ins.  Co.  v.  Forty-second 
Street  cfe  G.  S.  F.  R.  Co.  139  N.  Y.  146;  Bank  of 
New  York  Nat.  Bkg.  Asso.  v.  American  Dock 
&  T.  Co.  143  N.  Y.  559;  Simmons  v.  London 
Joint  Stock  Bank  [1891]  1  Ch.  270;  Central 
Bank  v.  Hammett,  50  1^.  Y.  158;  Moo  res  v. 
Citizens'  Nat.  Bank,  15  Fed. Rep.  141,  Affirmed 
111  U.  S.  156,  28  L.  ed.  385;  Westwood  Bd.  of 
Edu.  V.  Sinton,  41  Ohio  St.  504;  Farrington  v. 
81  L.  R.  A. 


South  Boston  R.  Co.  150  Mass.  406,  5  L.  R.  A. 
849;  Hill  v.  C.  F.  Jeioett  Pub.  Co.  154  Mass. 
172,  18  L.  R  A.  198;  Garrard  v.  Pittsburg  4s 
C.  R.  Co.  29  Pa.  154. 

There  can  be  no  estoppel  as  against  the  de- 
fendant, for  the  defendant  did  no  act  which 
would  estop  it  from  asserting  its  title  to  these 
vouchers  which  had  been  stolen  from  its  pos- 
session. 

Swan  v.  North  Britisli  Australasian  Co.  2 
Hurlst.  &  C.  175. 

By-laws  are  made,  not  for  the  protection  of 
the  public,  but  of  the  company,  and  so  long  as 
reasonable  care  is  observed  by  the  company  in 
the  transfer  and  cancelation  of  stock,  it  is  quite 
immaterial  to  tha  public  whether  or  not  such 
transfers  are  made  in  accordance  with  the  by- 
laws, because  the  public  does  not  know  what 
the  by-laws  are,  and  cannot  be  assumed  ever  to 
act  upon  the  faith  of  their  accurate  observance. 

Flint  V.  Pierce,  99  Mass.  68, 96  Am.  Dec  691; 
Pritchard*s  Case,  L.  R.  8  Ch..App.  956;  Word 
V.  Johnson,  95111.  215;  Bank  of  New  York  Nat, 
Bkg.  Asso.  v.  American  Dock  dt  T,  Co.  143  X. 
Y.  559;  People  v.  Bank  of  North  Ameriai,  75 
N.  Y.  547. 

There  is  no  evidence  of  negligence  on  the 
part  of  the  defendant. 

People  V.  Bank  oj  North  America,  supra; 
Westwood  Bd.  of  Edu.  v.  Sinton.  41  Ohio  St. 
504;  Merchants'  Nat.  Bank  v.  Guilmartin,  8S 
Ga.  797,  17  L.  R.  A.  322;  Bangor  Electric 
Light  <St  P.  Co.  v.  Robinson,  52  Fed.  Rep. 
520;  Scott  V.  National  Bank,  72  Pa.  471,  13 
Am.  Rep.  711;  Hill  v.  C.  F.  Jewett  Pub.  Co. 
154  Mass.  172, 13  L.  R.  A.  193;  Pat4int  Safety 
Gun  Cotton  Co.  v.  Wilson,  49  L.  J.  C.  P.  N.  S. 
715;  Goodwin  v.  American  Nat.  Bank,  48  Conn. 
550;  Maas  v.  Missouri,  K.  dk  2\  R.  Co.  83  X. 
Y.  223. 

The  defendant's  negligence  (if  any)  was  not 
the  proximate  cause  of  the  plaintiff's  loss. 

Westwood  Bd.  of  Edu.  v.  Sinton,  and  Jlill  v. 
C.  F.  Jewett  Pub.  Co.  supra:  Swan  v.  North. 
British  Australasian  Co.  2  Hurlst.  &  C.  175; 
Bank  of  Ireland  v.  Etantt  Charities,  5  H.  L. 
Cas.  888:  The  Staple  of  England  v.  Bank  of 
England,  L.  R.  21  Q.  B.  Div.  160;  Arnold  v. 
Cheque  Bank,  L.  R.  1  C.  P.  Div.  578;  Ledwich 
V.  McKim,  53  N.  Y.  807;  Jackson  v.  Vicktburg, 
S.  <fc  T.  R.  Co.  18  Alb.  L.  J.  853. 

The  .plaintiff  was  guilty  of  contributory 
negligence. 

Westwood  Bd.  of  Edu.  v.  Sinton,  41  Ohio  St 
504;  Isham  v.  Post,  141  N.  Y.  100,  23  L.  R.  A. 
90. 

Messrs.  Henry  D.  HotcHkisB  and 
William  S.  Maddoz»  for  respondent: 

The  three  certificates  were  in  effect  nego- 
tiable securities, and  they  are  good  in  the  hands 
of  a  purchaser  in  good  faith  and  for  value. 

The  current  of  modern  authority  shows  that 
stock  certificates  indorsed  in  blank  are  now  to 
be  considered  as  negotiable  instruments. 

Cook,  Stock  &  Stockholders,  3d  ed.  g  415. 

It  is  far  more  essential  for  the  convenience 
and  safety  of  the  commercial  public  that  stock 
certificates  indorsed  in  blank  should  have  fuU 
recognition  by  the  courts  as  negotiable  instru- 
ments, than  either  bills  of  lading  or  warehouse 
receipts.  And  yet  these  latter  instruments 
have  for  years  by  statute  in  this  state  been  rec- 
ognized as  capable  at   least  of  being  made 
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negotiable,  if  they  are  so  stamped  by  those  who 
issue  them. 

McNeil  V.  Tenth  Nat,  Bank,  46  N.  Y.  325, 
7  Am.  Rep.  841;  Bu4ih  v.  Lathrop,  32  N.  Y. 
585. 

All  negotiable  instruments  have  acquired 
that  attribute  only  by  a  process  of  evolution . 

28  Am.  <&  Eng.  Eue.  Law,  p.  601,  note  1; 
Mercer  County  V.  Hackett,  68  U.  S.  1  Wall.  86, 
17  L.  ed.  549;  Morawetz,  Priv.  Corp.  2d  ed. 
§185. 

The  authorities  in  this  state  justify  this 
court,  at  this  time,  in  holding  that  such  a 
transferee  has  all  the  rights  of  a  holder  of 
neffotiable  paper  under  similar  circumstances. 

Koriright  v.  Buffalo  Commercial  Bank,  20 
Wend.  91;  Mechanics*  Bank  v.  New  York  d 
JVT.  H.  R,  Co.  18  N.  Y.  599;  New  Fork  cfe  N. 
H.  R,  Co,  V.  Schvyler,  84  N.  Y.  30;  McNeU  v. 
Tenth  Nat,  Bank,  supra;  Leitch  v.  Wells,  48 
^.  Y.  585;  Fifth  ATcnue  Bank  v.  Forty-second 
Street  &  O.  8.  F.  R.  Co.  187  N.  Y.  281,  19  L. 
R.  A.  mh  Johnston  v.  Laflin,  103  U.  S.  800, 
26  L.  ed.  532. 

The  best  text  writers  admit  that  the  current 
of  modern  authority  is  in  line  with  the  New 
"Y^ork  cases 

Morawetz,  Priv.  Corp.  2d  ed.  §  190;  Cook, 
Stock  &  Stockholders,  8d  ed.  §  416. 

Certificates  of  stock  are  assignable,  and  pass 
from  hand  to  hand  by  indorsement,  as  bills  of* 
exchange  and  promissory  notes  pass,  and  hold- 
ers of  such  certificates*  are  prima  facie  pre- 
sumed to  be  the  bona  fide  owners  thereof,  and 
an  innocent  purchaser  thereof  for  value  will 
hold  them  against  the  true  owner,  where  the 
latter  has  placed  it  in  the  power  of  the  assignor 
to  perpetrate  a  fraud  upon  the  innocent 
assignee. 

Sttpply  Ditch  Co.  v.  Elliott  (1887)  10  Colo. 
833;  First  Nat.  Bank  v.  Lajiier,  78  U.  S.  11 
Wall.  369,  20  L.  ed.  172;  Frail  v.  7VY/(1877) 
28  N.  J.  Eq.  483;  Rumhall  v.  Metropolitan 
Bank,  L.  R.  2  Q.  B.  Div.  194. 

The  defendant  was  guilty  of  negligence,  and 
is  estopped  from  disputing  the  validity  of 
these  certificates. 

New  York  cfc  N.  H.  R.  Co.  v.  Schvyler,  34  N. 
Y.  80;  Cleveland  <t*  M.  R.  Co.  v.  Bobbins,  85 
Ohio  St.  483;  Lowry  v.  Commercial  <fc  F. 
Bank,  Taney.  810;  Chew  v.  Bank  of  Baltimore, 
14  Md.  8()0;  Roosevelt  v.  Land  c£-  R.  Imp. 
Co.  11  Misc.  595. 

That  which  never  happened  before,  and 
which  in  its  character  is  such  as  not  to  natur- 
ally occur  to  prudent  men  to  guard  against  its 
happening  at  all,  cannot,  when  in  the  course 
of  years  it  does  happen,  furnish  good  ground 
for  a  charge  of  negligence  in  not  foreseeing  its 
possible  happening  and  guarding  against  that 
remote  contingency. 

nubfjell  V.  fonkers.  104  N.  Y.  439,  58  Am. 
Rep.*  522;  Otlson  v.  Delaware  c£*  H.  Canal  Co. 
65  Vl.  213. 

Defendant  is  estopped  from  denying  its  lia- 
bility. 

Holbrook  v.  New  Jersey  Zinc  Co.  57  N.  Y. 
616;  ntus  V.  Great  Western  Tump.  Co.  61  N. 
Y.  237;  Bruff  v.  Mali,  36  N.  Y.  200;  Fifth 
Avenue  Bank  v.  Forty-second  Street  &  G.  S. 
F.  R.  Co.  137  N.  Y.  231,  19  L.  R.  A.  331. 

Defendant's  officers,  whose  duty  it  was  to 
see  to  it  that  the  certificates  in  question  were 
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"canceled,"  wholly  omitted  to  perform  such 
duty,  btit  relied  upon  Jurgens  to  see  that  it 
was  done.  Because  of  this  act  on  the  part  of 
the  defendant's  officers,  and  because  of  the 
trust  reposed  by  them  in  Jurgens,  he  was  en- 
abled to  keep  in  force  the  **  continuing  afiirm- 
Htion  "  that  the  persons  named  in  and  who  had 
indorsed  those  certificates  in  blank  were  the 
owners  of  stock  as  therein  set  forth. 

The  defendant's  negligence  was  the  proxi- 
mate cause  of  the  loss. 

Eolbrook  V.  New  Jersey  Zinc  Co.  supra;  Bank 
of  Batavia  Y.*New  York,  L.  E.  A  W.  R.  Co. 
106  N.  Y.  195,  60  Am.  Rep.  440;  Hardy  v. 
Chesapeake  Bank,  51  Md.  591,  34  Am.  Rep. 
825. 

When  several  proximate  causes  contribute  to 
an  accident,  and  each  is  an  etficient  cause, 
without  the  operation  of  which  the  accident 
would  not  have  happened,  it  may  be  attributed 
to  all  or  any  of  the  causes;  but  it  cannot  be 
attributed  to  a  cause  unless,  without  its  opera- 
tion, the  accident  could  not  havie  happened. 

Ring  v.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
574;  Ehrffott  v.  New  York,  96  N.  Y.  283,  48 
Am.  Rep.  622;  West  v.  Ward,  77  Iowa,  323; 
McCahill  v.  Kipp,  2  E.  D.  Smith,  413;  Van 
Houien  v.  Fleischman,  1  Misc.  134,  Affirming 
142  N.  Y.  624. 

Although  in  a  legal  sense  these  uncanceled 
certificates  were,  after  their  surrender,  retained 
by  defendant  in  its  own  possession,  as  matter 
of  fact  they  were  in  the  custody  of  Jurgens, 
and  it  is  only  required  that  he  should  appro- 
priate them  to  his  own  use  to  make  them  effi- 
cient instruments  of  injury  to  others. 

This  act  was  one  io  be  reasonably  anticipated, 
and  was  the  "natural  and  probable  conse- 
quence" of  defendant's  act  in  leaving  the  cer- 
tificates uncanceled  and  under  Jurgen's  con- 
trol. 

Lottery  v.  Manhattan  R.  Co.  99  N.  Y.  163, 
52  Am.  Rep.  12;  Swan  v.  North  British 
Avstralasian  Co.  2  Hurlst.  &  C.  175. 

In  all  cases  in  which  any  person  undertakes 
the  performance  of  an  act' which,  if  not  done 
with  care,  may  involve  loss  or  injury  to  one  or 
more  persons  known  or  unknown,  the  law  ipso 
facto  imposes  as  a  public  duty  the  obligation  to 
use  due  care. 

Thojnas  v.  Winchester,  6  N.  Y.  897,  57  Am. 
Dec.  455;  Smith.  Nefi[.  90  et  seq.;  Whart.  Neg. 
^§  853  et  acq.;  Van  Winkle  v.  ^American  Steam 
Boiler  Co,  52  N.  J.  L.  240;  Fifth  Avenue  Bank 
V.  Forty-second  Street  d-.  G.  S.  F.  R.  Co.  187  N. 
Y.  242,  19  L.  R  A.  381. 

In  cases  coming  within  this  rule  no  privity 
is  necessary  l)etween  the  parlies. 

Broom,  Com.  Law,  4th  ed.  673  et  seq. 

Jurgens  was  defendant's  agent  to  cancel  and 
defendant  is  liable  for  his  acts. 

McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  880, 
7  Am.  Rep.  341;  People  y.  Bank  of  North 
America,  75  N.  Y.  547. 

No  actual  notice  to  plaintiff  of  any  invalidity 
of  the  stock  is  shown. 

Plaintiff  was  not  bound  to  present  the  certif- 
icates to  the  company  for  verification. 

Isham  V.  Post,  141 'N.  Y.  100,  23  L.  R.  A.  90. 

The  doctrine  of  constructive  notice  docs  not 
apply. 

Seyhel  v.  National  Currency  Bank,  54  N.  Y. 
288,  13  Am.  Rep.  583. 
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Even  gross  negligence  on  the  part  of  the 
purchaser  or  pledgee  for  value  will  not  defeat 
bis  title.  It  is  a  question  simply,  of  his  good 
faith. 

Birdsnll  v.  Russdl,  29  N.  Y.  220;  Welch  v. 
Sage,  47  N.  Y.  143,  7  Am.  Rep.  423:  Magee  v. 
Badger,  34  N.  Y.  247,  90  Am.  Dec.  691;  Bel- 
mont Branch  of  State  hank  v.  Hoge,  35  N.  Y. 
65. 

Of  course  a  defect  on  the  face  of  the  instru- 
ment would  be  of  itself  notice  to  such  a  buyer, 
but  nothing  less  than  proof  of  knowledge  of 
such  facts  and  circumstances  it.  e.,  as  show 
the  invalidity)  '*can  meet  the  exigencies  of 
such  a  defense." 

Goodman  v.  Simonds,  61  U.  S.  20  How.  348, 
15  L.  ed.  984;  Bank  of  Pittsburg  v.  Neal,  63 
U.  S.  22  How.  96,  16  L.  ed.  328;  Mtirray  v. 
Lardner,  69  U.  S.  2  Wall.  130,  17  L.  ed.  857. 

The  doctrine  of  notice,  either  actual  or  con- 
structive, has  no  possible  application  to  ordi- 
nary sales  of  personal  property,  such  as  chattels 
and  merchandise. 

Parker  v.  Conner,  93  N.  Y.  118,  45  Am. 
Rep.  178;  Bush  v.  Roberts,  111  N.  Y.  278; 
Wilde  V.  Gibson,  1  H.  L.  Cas.  605. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  rigid  rule  of  the  common  law  which 
prohibited  the  assignment  of  choses  in  action 
was,  in  England,  at  an  early  day,  relaxed  to 
some  extent  to  conform  to  the  usages  of  mer- 
chants and  the  necessities  of  commerce,  and  at 
length  by  the  aid  of  8»atutes  and  judicial  de- 
cisions, bills  of  exchange  and  promissory  notes 
were  completely  taken  out  of  its  influence,  and 
they  came  to  have  distinct  attributes  and  quali- 
ties not  pertaining  to  any  other  form  of  con- 
tract. They  were  not  only  made  transferable 
by  delivery  and  suable  in  the  name  of  the  trans- 
feree, but,  contrary  to  the  general  rule  of  the 
common  law/ "honest  acquisition,"  for  value 
was  held  to  give  to  the  transferee  a  new  and 
original  title,  wholly  independent  of  that  of 
the  prior  holder  and  subject  to  no  infirmity 
which  affected  the  paper  in  hfs  hands.  The 
real  owner,  who  had  been  despoiled  of  the 
paper  by  robbery  or  theft,  or  who  had  lost  it 
without  negligence,  was  concluded  from  re- 
claiming it,"and  the  maker,  although  he  had 
been  defrauded  into  executing  it,  could  not  be 
heard  to  allege  the  fraud  as  a  defense  against 
a  bona  fide  holder.  And  the  transferee,  al- 
though he  may  have  been  negligent  in  taking 
it  and  omitted  precautions  whfch  a  prudent 
man  would  have  taken,  nevertheless,  unless  he 
acted  mala  fide,  his  title,  according  to  the  doc 
trine  now  settled,  will  prevail.  These  familiar 
but  arbitrary  principles  applicable  to  com- 
mercial paper,  originating  in  commercial  pol- 
icy, the  encouragement  of  trade,  the  conven- 
ience of  having  some  representative  of  money 
readily  convertible  and  commanding  confi- 
dence, while  they  operate  in  many  cases  with 
great  severity  upon  the  rights  of  mnocent  per- 
sons, have  contributed  greatly  to  stimulate 
commerce  and  advance  the  prosperity  of  states. 
The  principles  applicable  to  negotiable  paper 
have  been  extended  to  embrace  public  deben- 
tures payable  to  bearer,  and  bonds  of  corpora- 
tions, and  some  of  the  incidents  of  negotiabil- 
ity have  either  by  custom  or  statute  been 
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applied  to  instruments  not  strictly  negotiable. 
Certificates  of  stock  in  business  corpora- 
tions are  embraced  in  the  class  last  men- 
tioned. They  are  not  negotiable  in  form,  they 
lepresent  no  debt  and  are  not  securities  for 
money.  But  the  courts  of  this  country,  in  view 
of  the  extensive  dealing  in  certificates  of  shares 
in  corporate  enterprises,  and  the  interest  both 
of  the  public  and  of  the  corporation  which 
issues  them,  in  making  them  readily  transfer- 
able and  convertible,  have  given  to  them  some 
of  the  elements  of  negotiability.  The  owner 
of  shares  may  transfer  his  title  by  delivery  of 
the  certificate  with  a  blank  power  of  attorney 
indorsed  thereon  signed  by  the  owner  of  the 
shares  named  in  the  certificate.  Such  a  de- 
livery transfers  the  legal  title  to  the  shares  as 
between  the  parties  to  the  transfer,  and  not  a 
mere  equitable  right.  McNeil  v.  Tenth  Sat. 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341.  The 
transferee  in  good  faith  and  for  value  holds 
his  title  free  from  latent  equities  between  prior 
parties  in  the  line  of  transmission.  Under  the 
doctrine  of  implied  agency  and  the  application 
of  the  principle  of  estoppel  to  the  situation,  the 
true  owner  is  in  many  cases  precluded  from 
asserting  his  title.  The  case  of  McNeil  v. 
Tenth  Nat.  Bank  is  a  leading  case  on  the 
subject,  and  marks  the  limit  to  which  the 
court  has  hitherto  gone  in  subordinating  the 
'  rights  of  the  true  owner  of  a  stock  certificate 
to  the  title  of  a  transferee  derived  under  one 
who,  being  in  possession  of  the  certificate  by 
the  consent  of  the  true  owner,  has  transferred 
it  in  fraud  of  his  rights.  That  case  holds  that 
an  agent  to  whom  the  owner  has  delivered  a 
certificate  of  stock  duly  indorsed  for  transfer, 
with  a  limited  power  of  disposition  for  a  special 
purpose,  may  bind  the  title  thereto  as  against 
the  true  owner  by  transferring  it  to  a  bona 
fide  transferee  who  has  no  notice  of  the  limi- 
tations of  the  agent's  authority,  although  the 
transfer  was  made  for  an  unauthorized  purpose 
and  with  the  intention  on  the  part  of  the  agent 
to  commit  a  fraud  upon  his  principal.  Thecer- 
tificates  there  in  question  were  pledged  by  the 
owner  with  brokers  to  secure  advances,  bavins 
indorsed  thereon  in  form  an  unconditional 
power  of  attorney  to  make  all  necessary  trans- 
fers, but  with  a  limited  authority  to  use  the 
power  only  when  necessary  to  make  the  pledge 
available.  The  brokers,  in  violation  of  their 
duty,  pledged  the  shares  for  a  large  sum  for 
their  own  purposes,  and  the  controversy  was 
between  the  original  owner  and  the  pledgees 
of  the  brokers.  It  was  decided  that,  under  the 
circumstances  disclosed,  the  original  owner, 
having  placed  the  certificates  in  the  hands  of 
the  brokers  with  power  of  disposition,  was  es- 
topped as  against  the  pledgees  in  good  faith 
and  for  value,  from  denying  their  authority  to 
transfer,  upon  the  principle  that  the  owner 
should  rather  suffer  for  his  misplaced  confi- 
dence in  the  brokers  than  those  who  dealt  with 
them  on  the  strength  of  an  apparent  authoritv. 
In  the  well  known  case  of  New  York  it  N  ll. 
R.  Co.  V.  Schuyler,  34  N.  Y.  30.  the  same 
principle  of  implied  agency  was  applied  to 
charge  the  corporation  with  liability  in  dam- 
ages for  spurious  stock  issued  by  Schuyler, 
the  president  and  transfer  agent  of  the  com- 
pany. 
The  courts  have  been  frequently  importuned 
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to  extend  the  qualities  of  ne^otiabilitj  of  stock 
certificates  beyond  the  limits  mentioned  and 
clothe  them  with  the  same  character  of  com- 
plete negotiability  as  attaches  to  commercial 
paper,  so  as  to  make  a  transfer  to  a  purchaser  in 
good  faith,  for  value,  equivalent  to  actual  title, 
although  there  was  no  agency  in  the  transferrer, 
and  the  certificate  had  been  lost  without  the 
fault  of  the  true  owner  or  had  been  obtained 
by  theft  or  robbery.  But  the  courts  have  re- 
fused to  accede  to  this  view,  and  we  have 
found  no  case  entitled  to  be  regarded  as  au- 
thority which  denies  to  the  owner  of  a  stock 
certificate  which  has  been  lost  without  his 
negligence,  or  stolen,  the  right  to  reclaim  it 
from  the  hands  of  any  person  in  whose  possess- 
ion it  subsequently  comes,  although  the  holder 
may  have  taken  it  in  good  faith  and  for  value. 
The  precise  question  has  not  often  been  pre- 
sented to  the  courts,  for  the  reason  probably 
that  they  have  with  great  uniformity  held  that 
stock  certificates  were  not  negotiable  instru- 
ments in  the  broad  meaning  of  that  phrase, 
but,  whenever  the  question  has  arisen,  it  has 
been  held  that  the  title  of  the  true  owner  of  a 
lost  or  stolen  certificate  may  be  asserted  against 
any  one  subsequently  obtaining  its  possession, 
although  the  holder  may  be  a  bona  fide  pur- 
chaser {Anderson  v.  Nicholas,  28  N.  Y.  600; 
Bangor  Electric  Lif/ht  &  P.  Go,  v.  Robinson,  62 
Fed.  Rep.  520;  Biddle  v.  Bayard,  18  Pa.  150; 
Barstow  v.  S^iva^e  Min.  Co.  64  Cal.  888,49  Am. 
Kep.  705.  See  Shaw  v.  Merchants*  Nat.  Bank, 
101  U.  S.  557,  25  L.  ed.  892).  It  may  be  ob- 
served that  the  elaborate  opinion  of  Judge 
Eapallo  in  McNeil  v.  Tenth  Nat,  Bank,  to 
show  that  the  plaintiff  in  that  case  was  estopped 
from  asserting  his  title  on  the  ground  of  im- 
plied agency,  was  quite  unnecessary  if  a  trans- 
fer of  a  stock  certificate  indorsed  in  blank  to  a 
bona  fide  holder  conferred  a  title  as  against  the 
true  owner,  irrespective  of  the  fact  whether  he 
voluntarily  parted  with  the  possession  or  was 
deprived  of  it  by  felony  or  fraud.  It  is  plain, 
we  think,  that  the  argument  in  support  of  the 
judgment  in  this  case,  based  on  the  complete 
negotiability  of  stock  certificates,  is  not  sup- 
ported by.  but  is  contrary  to,  the  decisions.  If 
public  policy  requires  that  a  further  advance 
should  be  made  in  more  completely  assimilat- 
ing them  to  commercial  paper  in  the  qualities 
of  negotiability,  the  legislature,  and  not  the 
courts,  should  so  declare.  Under  the  law  as  it 
has  hitherto  prevailed  there  does  not  seem  to 
have  been  any  serious  hindrance  in  dealing 
with  property  of  this  character.  It  may,  per- 
haps, be  doubted,  taking  into  consideration  the 
interests  of  investors  as  well  as  dealers, 
whether  it  would  be  wise  to  remove  the 
protection  which  the  true  owner  of  a  stock 
certificate  now  has  against  accident,  theft 
or  robbery.  The  system  of  registry  of  nego- 
tiable bonds,  which  prevails  to  a  considerable 
extent,  authorized  by  statutes  of  some  of  the 
states,  and  of  the  United  States,  seems  to  indi- 
cate a  tendency  to  restrict  rather  than  to  ex- 
tend the  range  of  negotiable  instruments. 

Nor,  in  our  opinion,  can  the  judgment  below 
be  sustained  upon  any  principle  of  agency  in 
Jurgens,  express  or  implied,  to  issue  the  sur- 
rendered certificates,  which,  on  the  issue  of  the 
new  certificates  to  Siebrecht,  became  mere 
vouchers  in  possession  of  the  company.  If  it 
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can  be  said  that  the  direction  of  the  president 
to  Jurgens  to  cancel  the  certificates  made  him 
the  agent  of  the  company  for  that  purpose,  it 
was  an  authority  to  destroy  and  not  to  use. 
His  act  in  abstracting  them  from  the  safe  and 
uttering  them  as  valid  certificates  had  no  re- 
lation to  the  authority  conferred.  It  was  not 
an  act  of  the  same  kind  as  that  which  he  was 
^thorized  to  perform.  He  had  no  apparent 
authority  to  issue  them  as  genuine  certificates, 
because  be  had  no  authority  to  issue  certificates 
for  any  purpose,  and  what  he  did  was,  as  was 
said  in  Manhattan  L.  Ins.  Co.  v.*  Forty-second 
Street  d  O.  S.  F.  R  Co.  189  N.  Y.  146,  "a 
wilful  and  criminal  act,  perpetrated  for  pri- 
vate gain  and  not  connected  with  the  exercise 
of  any  oflQcial  authority  or  semblance  of  au- 
thority which  he  possessed  as  the  defendant's 
agent."  The  certificates  were,  at  all  times 
after  their  surrender  and  before  they  were  ab- 
stracted by  Jurgens  from  the  safe  of  the  de- 
fendant, in  the  legal  possession  of  the  com- 
pany. The  company  never  placed  them  in  the 
possession  of  Jurgens  or  invested  him  with  the 
indicia  of  ownership.  He  had  access  to  the 
safe  as  the  mere  servant  of  the  defendant. 
The  doctrine  of  implied  agency  is,  we  think, 
wholly  inapplicable  to  the  circumstances  of 
this  case. 

We  come,  therefore,  to  consider  the  ground 
upon  which  the  learned  referee  placed  his 
judgment  against  the  defendant,  vtz.:  the 
negligence  of  the  company.  The  claim  of 
liability  of  the  defendant  on  the  ground  of  neg- 
ligence is  based  on  the  fact  that  in  violation  of 
its  by-laws  it  permitted  the  surrendered  cer- 
tificates to  remain  uncanceled  in  its  safe,  to 
which  Jurgens  had  access,  and  thereby  enabled 
him  to  commit  the  fraud,  and  upon  the  fur- 
ther allegation  that  the  company  neglected  to 
exercise  a  proper  supervision  over  its  business 
and  the  conduct  of  its  employees,  and  commit- 
ted to  Jurgens  the  management  of  its  affairs 
without  special  inquiry  into  the  manner  in 
which  he  discharged  his  duties.  We  are  of 
opinion  that  the  company  was  not  chargeable 
with  any  negligence  which  gives  a  right  of  ac- 
tion for  the  injury  caused  to  the  plaintiff  by 
the  fraudulent  use  by  Jurgens  of  the  surren- 
dered certificates.  The  surrendered  certificates 
were  placed  by  the  company  in  its  safe  in  its 
office,  of  which  Jurgens  had  the  key,  and 
thereby,  it  may  be  said,  afforded  him  the  op- 
portunity to  commit  the  crime  of  which  he 
was  guilty,  in  abstracting  and  uttering  them 
as  valid.  But  it  is  not  true,  as  a  general  rule, 
that  a  man  may  not  intrust  his  property  to  the 
custody  of  his  servant,  except  at  the  peril  of 
losing  h?8  title  thereto  if  the  servant  steals  and 
disposes  of  it  to  another.  There  must  be 
something  more  than  the  mere  intrusting  to  a 
servant  of  the  custody  of  a  chattel  and  the 
consequent  opportunity  for  theft,  in  order  to 
preclude  the  master  from  reclaiming  it,  if  stolen 
by  the  servant  and  sold  to  another.  Rapallo, 
J.,  in  McNeil  v.  7'enth  Nat.  Bank,  46  N. 
Y.  329.  The  rule  declared  bv  Ashhurst,  J., 
in  Lickbarrow  v.  Mason,  2  T.  R.  70,  frequently 
quoted,  that  "wherever  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  lo  occasion  the 
loss  must  sustain  it,"  has  no  application  to  such 
a  case.     The  case  in  which  the  rule  was  stated 
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affords  a  good  illustration  of  its  application. 
The  consignor  and  vendor  of  the  goods  had 
by  the  delivery  of  a  bill  of  lading  delivered 
the  possession  of  the  goods  to  the  holder  with 
power  according  to  the  law  merchant  to  trans 
f  er  them  by  indorsement  of  the  bill,  and  it  was 
held  that  as  against  a  transferee  in  good  faith 
for  value,  the  right  of  stoppage  in  transitu 
was  lost.  It  was  a  case  where  the  vendor  had 
by  his  affirmative  act  enabled  the  holder  to 
commit  a  fraud  upon  his  rights,  and  it  was 
justly  held  that  he  should  bear  the  loss  rather 
than  the  innocent  purchaser.  The  familiar 
statement  of  Lord  Holt,  in  Hern  v.  MchoU,  1 
Salk.  289,  *'  for  seeing  somebody  must  be  a 
loser  by  this  deceit,  it  is  more  reason  that  he 
that  employs  and  puts  a  trust  and  confidence 
in  the  deceiver  should  be  a  loser  than  a  strang- 
er,"— was  made  in  a  case  where  the  question 
was  whether  a  merchant  was  liable  for  the  de- 
ceit of  his  factor  in  the  sale  of  goods  repre- 
sented to  be  of  one  quality  when  they  were 
of  another.  The  principle  announced  by  Lord 
Holt  has  been  frequently  applied  to  such  and 
similar  cases.  But  the  employment  of  a  serv- 
ant to  whom  is  intrusted  the  master's  property, 
with  no  power  of  disposition,  is  not  alone  such 
a  putting  of  trust  and  confidence  in  the  serv- 
ant by  the  master  as  to  enable  the  latter  by  his 
wronjBrf ul  act  to  defeat  the  master's  title.  The 
rule  which  would  convert  the  mere  employ- 
ment of  a  servant  into  an  authority  in  him,  as 
to  third  persons,  to  sell  or  dispose  of  his  mas- 
ter's goods  intrusted  to  him  for  safe  keeping, 
would  be  highly  dangerous  and  has  no  sanc- 
tion in  the  adjudged  cases. 

It  remains  to  consider  whether  there  were 
any  special  circumstances  in  this  case  which 
take  it  out  of  the  general  rule  adverted  to.  Jur- 
gens  had  been  in  the  employment  of  the  de- 
fendant for  several  years  prior  to  the  transac- 
tion in  question  and  nothing  had  come  to  the 
knowledge  of  the  defendant  which  raised  doubt 
as  to  his  honesty  and  faithfulness.  The  facts 
found  by  the  referee  show  that  ihe  defendant 
reposed  confidence  in  his  integrity,  and,  so 
far  as  appears,  the  abstraction  and  uttering 
of  the  surrendered  certificates  was  his 
first  act  of  malversation  during  his  employ- 
ment. His  power  in  respect  to  the  issuing  of 
certificates  on  the  transfer  of  slock  was  clerical 
only.  In  case  of  transfer,  he  was  accustomed 
to  cancel  the  surrendered  certificates  and  paste 
them  in  the  certificate  book,  prepare  the  new 
certificate  and  impress  the  company's  seal 
thereon,  and  then  procure  the  president  of  the 
company  to  si^n  it.  In  every  case  prior  to  the 
one  in  question,  the  president  signed  the  new 
certificate  only,  when  the  surrendered  certifi- 
cate was  presented  to  him  by  Jurgens,  canceled, 
together  with  the  new  certificate.  There  was  a 
departure  from  that  practice  in  the  single  in- 
stance in  question  under  the  special  circum- 
stances found  by  the  referee.  The  president  of 
the  company  knew  when  he  signed  the  new 
certificate  that  the  old  <?eriificates  had  been  sur- 
rendered and  were  then  in  possession  of  the  com- 
pany, because  he  had  himself  placed  them  in 
the  safe,  and  the  fraud  of  Jurgens  was  made 
possible  because  the  president  relied  upon  Jur- 
gens to  cancel  the  surrendered  certificates  as  he 
had  directed  him.  It  is  urged  that  the  improper 
use  made  of  the  certificates  might  reasonably 
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have  been  expected  to  result  from  leaving  them 
in  the  safe  of  the  company  in  his  care  uncan- 
celed. In  other  words,  the  claim  is  that  the 
company  ought  to  have  anticipated  that  Jurgens 
might  commit  the  crimes  of  forgery  and  lar- 
ceny, and  put  the  certificates  on  the  market  if 
they  were  left  uncanceled  under  his  control 
We  do  not  assent  to  this  suggestion.  If  the  com- 
pany knew  that  Jurgens  was  dishonest,  or  had 
reason  to  suspect  his  honesty,  a  different  ques- 
tion would  be  presented.  But  it  is  not  generally 
an  omission  of  ordinary  prudence  that  an  em- 
ployer deals  with  his  employees  on  the  assump- 
tion that  those  who  have  hitherto  been  faithful 
in  the  performance  of  their  duties  will  continue 
so  to  be,  or  because  he  does  not  anticipate  and 
provide  against  the  possibility  of  their  criminal 
acts.  Breaches  of  trust  and  confidence  unfor- 
tunately are  not  infrequent.  But  honesty  is 
nevertheless,  we  believe,  the  general  rule  of 
human  conduct,  and  one  may  indulge  in  this 
faith  in  human  nature  and  trust  those  who 
have  proved  themselves  worthy  of  it  without 
subjecting  himself  to  a  charge  of  negligence  if 
it  should  turn  out  that  the^  afterwards  yielded 
to  temptation  and  used  their  position  to  the  in- 
jury of  others.  "It  is  one  thing  to  say  that  a 
man  shall  be  answerable  for  such  immediate 
consequences  of  his  acts  as  a  reasonable  man 
might  well  foresee  and  dread,  and  would  there- 
fore shun.  But  it  is  another  and  very  different 
proposition  to  maintain  that  a  man  shall  for- 
feit his  property  because  he  has  done  an  act 
which  will  not  be  perilous  unless  others  are 
guilty  of  misconduct  which  that  act  does  not 
cause."  Williams,  J.,  Ex  parte  Swan,  7  C.  B. 
N.  8.  447.  See  also  Bramweli,  L.  J..  Baxendale 
V.  Bennett,  L.  R.  3  Q.  B.  Div.  530. 

The  fact  that  in  the  particular  instance  the 
defendant  did  not  observe  the  by-law,  and  is- 
sued the  new  certificate  without  the  actual 
cancelation  of  the  surrendered  certificates,  was 
not,  we  think,  as  to  the  plaintiff,  actionable 
negligence.  It  may  be  admitted  that  a  busi- 
ness corporation  is  bound  to  exercise  reason- 
able care  in  respect  to  the  transfer  of  its  shares. 
The  defendant  had  adopted  the  usual  precau- 
tions, and  its  by-laws  required  that  transfers 
should  be  made  only  on  the  surrender  and 
cancelation  of  outstanding  certificates.  The 
certificates  on  their  face  carried  an  assurance 
by  the  company  that  the  shares  represented 
had  not  been  transferred  on  the  books  of  the 
company,  while  the  original  certificates  were 
outstanding.  There  was  no  representation  on 
the  face  of  the  certificates  that  surrendered 
shares  would  be  actually  canceled  bj  the  com- 
pany. The  company,  however,  had  by  the 
by-law  provided  that  this  should  be  done,  and 
it  is  said,  and  it  is  undoubtedly  true,  that  this 
regulation  was  in  conformity  to  the  usual  prac- 
tice of  stock  corporations.  By-laws  are  pri- 
marily for  the  protection  of  the  corporation  en- 
acting them  and  its  stockholders.  The  regula- 
tion that  transfers  shall  only  be  made  on  the 
books  on  surrender  of  the  outstanding  cer- 
tificates is  essential  as  well  for  the  protection 
of  the  company  as  the  dealers  in  the  stock. 
The  regulation  for  actual  cancelation  of  sur- 
rendered certificates  is  a  still  further  protection. 
But  can  it  be  justly  said  that  this  latter  regu- 
lation was  so  obligatory  on  the  company  that 
a  single  departure  therefrom  under  special  and 
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peculiar  circumstances  which  gave  an  oppor- 
tunity for  Jurgens'  crime,  was,  as  to  the  plain- 
tiff, actionable  negligence?  We  think  it  was 
not.  To  constitute  actionable  negligence  there 
must  not  only  be  a  violation  of  duty  owing  by 
one  to  another  or  to  the  public,  but  the  injury 
must  be  the  natural  consequence  of  the  alleged 
negligent  act  or  one  which  might  reasonably 
have  been  anticipated.  Parke,  B.,  in  Bank  of 
Ireland  v.  Evans's  Charities,  5  H.  L.  Cas.  889, 
where  it  was  claimed  a  corporation  was  bound 
by  the  fraudulent  affixing  by  its  secretary  of 
the  seal  of  the  corporation  in  his  custody,  to  a 
power  of  attorney  to  transfer  its  funds  in  the 
Bank  of  Ireland,  states  the  true  ground  of  ac- 
tionable negligence  in  such  a  case.  Speaking 
for  the  judges,  he  says:  They  are  all  of  opin- 
ion "that  the  negligence  which  would  deprive 
the  plaintiff  of  his  right  to  insist  that  the  trans- 
fer was  invalid  must  be  negligence  in  or  im 
mediately  connected  with  the  transfer  itself." 
Blackburn,  J.,  in  Swan  y. North  Qritish  Austra- 
lasian Co.  2  Hurlst.  &  C.  181,  states  the  prin- 
ciple with  even  greater  perspicuity.  He  says: 
"The  neglect  must  be  in  the  transaction  itself, 
and  be  the  proximate  cause  of  leading  the  party 
into  that  mistake;  and  also,  as  I  think,  that  it 
must  be  the  neglect  of  some  duty  that  is  owing 
to  the  person  led  into  that  l)elief.  or,  what 
amounts  to  the  same  thing,  to  the  general  pub- 
lic of  whom  the  person  is  one,  and  not  merely 
neglect  of  what  would  be  prudent  in  respect 
to  the  party  himself,  or  even  of  some  duty 
owing  to  third  persons,  with  whom  those  seek- 
ingto  set  up  the  estoppel  are  not  privy." 

The  claim  that  the  injury  to  the  plaintiff  was 
occasioned  by  the  omission  of  the  defendant  to 
exercise  proper  supervision  over  the  conduct 
of  Jurgens  has,  we  think,  no  force.    There  was 


an  interval  of  about  three  weeks  between  the 
time  when  the  certificates  were  surrendered  to 
the  company  and  their  abstraction  and  transfer 
by  Jurgens.  If  during  this  period  the  officers 
of  the  defendant  had  examined  the  contents  of 
the  safe,  it  might  have  been  ascertained  that 
the  certificates  were  uncanceled.  An  exam- 
ination after  that  time  would  not  have  bene- 
fited the  plaintiff,  at  least  there  is  no  evidence 
that  a  discovery  of  the  fraud  after  it  had  been 
accomplished  would  have  changed  his  position. 
The  transfers  of  stock  on  the  books  of  the 
company  were  comparatively  infrequent.  The 
president  had  reason  to  suppose  that  Jurgens 
would  obey  his  directions  and  cancel  the  cer- 
tificates, and  the  omission  to  inquire  whether 
he  bad  done  so,  during  the  period  mentioned, 
is,  as  we  think,  quite  insufficient  to  support  the 
charge  of  negligence. 

Finally,  if  the  company  had  been  the  owner 
of  some  of  its  own  shares,  or  if  it  had  owned 
shares  in  other  corporations  which  had  been  de- 
posited in  its  safe  for  safe  keeping,  and  they 
had  been  stolen  and  sold  by  Jurgens  to  the 
plaintiff,  there  can  be  no  doubt  that  the  com- 
pany could  reclaim  them,  and  the  loss  would 
fall  upon  him.  It  is  difficult  to  see  how  he 
could  acquire  a  better  right  to  the  surrendered 
certificates  or  charge  the  company  with  dam- 
ages resulting  from  Jurgens'  crime. 

Having  reached  the  conclusion  that  there 
was  no  actionable  negligence  on  the  part  of 
the  defendant,  it  is  unnecessary  to  consider  the 
other  questions  argued  at  the  bar. 

The  judgment  beloic  should  be  reversed  and  a 
new  trial  ordered,  with  costs  in  all  the  courts 
to  abide  the  event. 

All  concur. 
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CONSOLIDATED    GAS    COMPANY    OF 
BALTIMORE  CITY,  Appt,, 

V. 

John  J.  CROCKER. 
(82Md.ll3.) 

1.  Carryinfl^a  llflrhted  lamp  into  orig' 
wf*t.A'ng  matches  in  a  cellar  filled  witb  gas 
which  afterwards  explodes  cannot  be  proDounced 
contributory  negligence  as  matter  of  law  so  as  to 
defeat  a  recovery  for  the  injury  resulting  from 
the  explosion,  unless  it  appears  affirmatively  and 
without  dispute  that  such  acts  caused  the  ex- 
plosion. 

£•  Failure  of  a  gUM  company  to  exer- 
cise any  care  to  discover  and  remedy 
a  leak  which  proves  to  te  in  its  street  mains, 
when  notified  that  gas  is  escaping  into  the  cellar 
of  a  building  abutting  on  tbe  street,  may  render 
the  escape  of  the  gas  evidence  of  negligence 
which  will  make  it  liable  for  Injuries  caused 
thereby. 

(December  6, 1896.) 


NOTB.— A  very  extensive  note  on  liability  for 
nearligence  in  the  escape  and  explosion  of  gas  is 
found  with  the  case  of  Ohio  Gas  Fuel  Co.  v.  An- 
drews (Ohio)  29  L.  R.  A.  337.  Bee  also  Evans  v. 
Keystone  Gas  Co.  (N.  Y.)  30  L.  R.  A.  65J. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  to  have 
been  caused  by  an  explosion  of  gas  for  which 
defendant  was  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Alexander  Preston,  Alex- 
ander Preston,  and  William  A.  Fisher, 
for  appellant: 

The  evidence  presents  a  clear  case  of  con- 
tributory negligence. 

Lanigan  v.  yetc  York  Gaslight  Co.  71  N. 
Y.  29;  Bartlett  v.  Boston  GasUaht  Co.  117 
Mass.  538,  19  Am.  Rep.  421;  Oil  City  Gas 
Co.  V.  Robinson,  99  Pa.  1;  Hampton  v.  Crad- 
ley  Heath  Gas  Co.  8  Am.  &  Eng.  Enc.  Law, 
p.  1274.  note:  Vallee  es  Qualite  v.  New  City 
Gas  Co.  (Montreal  Super.  Ct.)  7  Am.  L.  Rev. 
767;  Bolden  v.  Liverpool  Netc  Gaslight  dt  C. 
Co.  3  C.  B.  14;  Brown  v.  New  York  Gaslight 
Co.  Anth.  N.  P.  851:  Dietrich  v.  Baltimore  db 
H.  S.  R.  Co.  58  Md.  858;  Baltimore  dP.  R.  Co. 
V.  StaU,  54  Md.  655. 

There  is  no  evidence  of  negligence. 

According  to  the  evidence  produced  by  the 
appellee,  gas  continued  to  escape  into  the  cel- 
lar until  the  time  of  the  explosion  in  consider- 
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able  volume,  but  eg  notice  was  given  to  the 
defendant  until  after  the  explosion. 

Holly  V.  Boiton  Gaalight  Co.  8  Gray.  121,  69 
Am.  Dec.  283;  BartUtt  v.  Boston  Gaslight  Co. 
122  Mass.  213. 

Messrs.  John  F.  Preston  and  E.  Bev- 
erly  Slater,  for  appellee: 

To  justify  a  court  m  taking  a  case  from  the 
jury  on  the  ground  of  contributory  negligence 
of  the  plaintiff,  there  must  be  no  room  for 
ordinary  minds  to  differ  as  to  such  contribu- 
tory negligence. 

People's  Bank  v.  Morgolofski,  75  Md.  442; 
Cumberland  Valley  R.  Co.  v.  Maugans,  61  Md. 
61,  48  Am.  Rep.  88;  North  Baltimore  Pass.  R. 
Co.  V.  Arnreich,  78  Md.  593;  Baltimore  Trac- 
tion Co.  V.  State,  78  Md.  422. 

The  question  of  contributory  negligence  was 
properly  submitted  to  the  jury,  and  it  "was  a 
question  which  the  trial  court  could  not  prop- 
erly decide  for  itself,  but  was  bound  to  sub- 
mit to  the  jury  as  one  which  they  alone  could 
answer." 

Greany  v.  Long  Island  R.  Co.  101  N.  Y.  419. 

As  to  the  duties  and  responsibilities  of  gas 
companies  generally  and  the  degree  of  care  re- 
quired of  them,  see  — 

Butcher  v.  Providence  Gas  Co.  12  R  I.  149, 
34  Am.  Rep.  626;  Evxtrson  v.  Loicell  Gaslight 
Co.  3  Allen.  413;  Mose  v.  Hastings  dt  St.  L. 
Gas  Co.  4  Fost.  &  F.  824;  Schermerhorn  v. 
Metropolitan  Gaslight  Co.  5  Daly,  144;  Bart- 
Utt v.  Boston  Gaslight  Co.  122  Alass.  209. 

Evidence  of  contributory  negligence  suffi- 
cient to  raise  a  question  of  law  to  be  decided 
by  the  court  must  establish  without  contradic- 
tion the  direct  fact  in  issue,  and  such  fact  must 
be  decisive  of  the  cause  under  trial. 

McMahon  v.  Northern  C.  R.  Co.  39  Md. 
449;  Baltimore  <fc  0.  R.  Co.  v.  Fitzpatrick,  85 
Md.  44;  Baltimore  Traction  Co.  v.  ^tate,  supra; 
Grabrues  v.  Klein,  81  Md.  88;  People's  Batik 
V.  Morgolofski,  and  Cumberland  Valley  R.  Co. 
V.  Maugans,  supra;  Cooke  v.  Baltimore  Trac- 
tion Co.  80  Md.  551. 

The  weight  of  the  testimony  produced  at 
the  trial,  the  credibility  of  witnesses,  etc.,  as  to 
whether  or  not  the  accident  was  caused  by  an 
explosion  of  illuminating  gas  or  gasoline,  be- 
long peculiarly  to  the  jury,  and  will  not  be 
considered  by  this  honorable  court. 

Grammes  v.  Klein,  sttpra. 

McSherry,  J.,  delivered  the  opinion  of  the 
court: 

The  only  questions  we  have  before  us  on  this 
appeal  are  those  which  arise  in  consequence  of 
the  rejection  by  the  trial  court  of  the  prayers 
presented  by  the  defendant  for  instructions  to 
the  jury,  and  those  which  grow  out  of  the 
granting  by  the  court  of  three  instructions  of 
its  own.  The  case  is  one  founded  in  alleged 
negligence.  The  fundamental  principles  which 
must  govern  its  decision  are  thoroughly  settled 
and  established.  To  applv  those  principles 
correctly  is  all  that  is  required.  The  defend- 
ant below  (the  appellant  here)  is  a  gas  com- 
pany. It  manufactures  and  supplies  gas  for 
illuminating  purposes.  The  gas  is  transmitted 
through  mains  and  pipes  underneath  the  sur- 
face of  streets  into  houses  and  elsewhere.  The 
plaintiff  below  (the  appellee  here)  leased  and 
occupied  certain  premises  in  Baltimore  city. 
81  L.  R.  A. 


In  those  premises  he  conducted  a  saloon.  He 
moved  into  them  on  or  about  the  20th  of  No- 
vember, 1891.  At  that  time  the  odor  of  es- 
caping gas  whs  very  perceptible  in  the  cellar  of 
the  house.  When  an  employee  of  the  gas 
company  was  notified  that  the  gas  was  escap- 
ing and  accumulating  in  the  cellar,  he  stated 
that  another  employee  of  the  company  would 
be  sent  to  remove  the  old  meter  and  to  replace 
it  with  a  new  one,  as  was  customary  whenever 
there  was  a  chanire  in  the  occupants  of  prem- 
ises; and,  when  tte  attention  of  the  employee 
who  did  remove  the  old  meter  was  called  to 
this  odor,  be  stated  that  he  guessed  the  new 
meter  would  remedy  the  matter.  In  fact, 
however,  this  did  not  furnish  a  remedy,  and 
gas  continued  to  flow  into  the  cellar  to  such  an 
extent  that  it  was  necessary  to  keep  the  door 
closed  at  the  head  of  the  stairway  leading  from 
the  cellar  into  the  dining  room.  There  was- 
evidence  tending  to  show  that  the  gas  escaped 
from  a  main  which  ran  under  and  parallel  to 
the  sidewalk,  and  that,  thus  escaping,  it  pene- 
trated the  front  wall  of  the  premises  occupied 
by  the  plaintiff.  In  the  cellar  there  was  a 
gasoline  stove,  used  for  cooking  oysters.  On 
the  evening  of  December  8,  1891,  Mrs.  Staeng- 
ler,  an  employee  of  the  appellee,  went  into  the 
cellar  for  thepurpose  of  frying  some  oysters. 
She  closed  the  door  behind  her  at  the  head  of 
the  cellar  stairway.  She  look  with  her  a  lighted 
coal-oil  lamp,  and  placed  it  on  a  bracket  near 
the  top  of  the  cellar,  and  then  proceeded  to 
ignite  the  gasoline  in  the  stove.  The  cellar 
had  been  opened  but  once  in  the  preceding 
twenty-four  hours,  and  then  only  for  a  brief 
period.  She  struck  several  matches,  but  there 
being,  apparently,  some  water  in  the  cup  of 
the  stove,  the  gasoline  did  not  vaporize  and 
burn.  Mrs.  Bryant,  an  acquaintance  of  Mrs. 
Staengler,  then  entered  the  cellar,  but  left  the 
door  leading  to  the  dining  room  open.  In  the 
dining  room,  and  just  opposite  the  door  lead- 
ing into  the  cellar,  two  gas  jets  were  burning. 
According  to  the  testimony  of  Mrs.  Staengler. 
she  threw  a  basin  of  water,  containing  a  few 
spoonsful  of  gasoline,  on  the  coal  pile,  and  in 
about  two  minutes  after  again  lighting  the 
gasoline  stove,  which  imm^iately  went  oat. 
she  happened  to  look  in  the  direction  of  the 
steps  leading  up  to  the  dining  room,  and  there 
she  saw  a  sheet  of  bluish  flame,  which  was  in- 
stantly followed  by  an  explosion.  This  ex- 
plosion occurred  in  about  ten  minutes  after 
Mrs.  Staengler  had  entered  the  cellar  with  the 
lighted  coal-oil  lamp.  This  lamp  continued  to 
bum  during  the  whole  time  Mrs.  Staengler 
was  in  the  cellar.  The  force  of  the  explosion 
was  so  great  that  it  threw  Mrs.  Bryant  out  of 
the  front  cellar  door,  and  did  considerable 
damage  to  the  building.  The  coal-oil  lamp 
suspended  in  the  cellar  was  uninjured,  but  the 
globes  on  the  gas  jets  in  the  dining  room  were 
shattered.  According  to  the  testimony  of  Mrs. 
Bryant,  who  was  called  as  a  witness  for  the 
defendant,  Mrs.  Staengler  emptied  the  gasoline 
out  of  the  stove  into  a  basin,  and  then  replen- 
ished the  stove,  and  threw  the  basinful  of  gas- 
oline on  the  coal  pile.  She  further  stated  that 
after  this  Mrs.  Staengler  lit  several  matches  to 
start  the  flre  in  the  stove,  and  that  shortly  after 
the  explosion  occurred.  It  was  further  shown 
that  after  the  explosion  had  taken  place  sev- 
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eral  persons  entered  the  cellar,  and  found  a 
blaze  proceeding  apparently  from  burning  oil 
in  the  coal  pile. 

By  rejecting  the  defendant's  first  prayer  the 
court  refused  to  rule  that,  in  law,  the  act  of 
entering  the  cellar  with  the  lighted  coal-oil 
lamp,  under  the  circumstances  stated,  was 
such  a  glaring  act  of  contributory  negligence, 
contributing  to  the  injury  ^complained  of,  as 
to  preclude  a  recovery  by  the  plaintilf .  Had 
it  been  a  concessum  in  the  case,  or  had  it  even 
been  clear,  from  the  evidence,  that  the  lighted 
coal-oil  lamp  carried  into  the  cellar  caused 
the  explosion,  there  would  have  been  some 
foundation  for  imputing  contributory  negll- 
^nce  to  the  plaintiff's  employee  in  carry- 
mg  it  there.  Not  only  does  it  not  appear 
that  the  carrying  of  the  lamp  into  the  cellar 
actually  caused  the  explosion,  but  Ihe  defend- 
ant, on  the  contrary,  strenuously  insists  that 
there  was  no  explosion  of  gas  at  all,  but  that 
the  explosion  proceeded  from  gasoline.  When 
laree  quantities  of  gas  have  escaped  into  a 
building,  and  have  commingled  with  the  air 
therein,  and  thus  formed  a  highly  explosive 
compound,  and  this  condition  is  known  to  a 
person  entering  such  building,  it  is  obviously, 
in  law,  a  grossly  negligent  act  to  enter  with  a 
lighted  candle  or  lamp,  or  to  strike  a  match 
after  entering,  because,  according  to  known 
and  unvarying  laws,  an  explosion,or  a  suddenly 
liberated  mechanical  euersry,  resulting  from 
the  instantaneous  combustion  of  the  inflam- 
mable compound  when  brought  in  contact  with 
a  flame,  will  inevitably  follow.  And  when, 
under  these  conditions,  an  explosion  does  in- 
stantly result  the  moment  a  flame  is  brought 
in  contact  with  such  a  compound  of  gas  and 
atmosphere,  the  fact  that  the  flame  caused  the 
combustion  and  the  consequent  and  simultane- 
ous explosion  is  beyond  reasonable  dispute  or 
question.  The  deliberate  or  the  careless  ap- 
plication of  a  flame  to  such  an  explosive  com- 
pound is  clearly  an  act  of  negligence  so  un- 
equivocally contributing  to  the  production  of 
the  injury  that  no  recovery  can  be  had  by  the 
person  guilty  of,  or  chargeable  with,  that  act 
of  concurrent  negligence.  And  this  is  pre- 
cisely what  was  decided  in  Lanigan  v.  New 
York  Gaslight  Co.  71  N.  Y.  29;  Oil  City  Gas 
Co.  V.  Robinson,  99  Pa.  1.  In  these  cases  the 
explosion  instantly  followed  upon  a  light  being 
brought  in  contact  with  the  gas,  and  there 
could  be  no  possible  dispute  that  the  bringing 
of  the  light  in  contact  with  the  gas  caused  the 
explosion.  But  where  tbere  is  not  such  a  con- 
nection between  the  act  of  entering  the  house 
with  a  lighted  lamp  and  the  explosion  of  the 
gas  as  to  establish  with  certainty,  and  to  the 
exclusion  of  any  other  reasonable  hypothesis, 
the  relation  of  cause  and  effect,  the  question 
as  to  what  did  cause  the  explosion  is  for  the 
jury  to  solve  under  proper  instructions  from 
the  court.  When,  therefore,  as  here,  more 
than  ten  minutes  intervened  between  the  time 
the  lamp  was  taken  into  the  cellar  and  the 
time  that  the  subsequent  explosion  occurred, 
and  when,  as  here,  the  lamp  itself  was  unin- 
jured, it  would  be  impossible  for  the  court  to 
assume  that  the  lighted  lamp  caused  the  ex- 
plosion, and  to  rule,  as  a  conclusion  of  law. 
that  the  plaintiff's  employee  was  guilty  of 
contributory  negligence  in  taking  the  lamp 
81L.R.A. 


into  the  cellar.  And  this  is  true,  also,  with 
respect  to  the  lighting  of  the  matches  to  ignite 
the  gasoline  in  the  stove.  Assuming,  as  must 
be  done  in  discussing  this  prater,  that  all  the 
evidenced  adduced  by  the  plaintiff  was  true* 
then  at  least  two  minutes  intervened  between 
the  period  of  time  when  the  last  match  was 
struck,  and  the  stove  was  lighted  and  extin- 
guished for  the  last  time,  and  the  period  when 
the  explosion  took  place;  and  there  was  ob- 
viously, therefore,  no  evidence  lo'  show  that 
the  explosion  proceeded  from  these  matches  or 
from  the  stove.  If,  then,  the  evidence  failed 
to  show  aflSrmatively,  and  without  dispute, 
that  the  explosion  resulted  from  the  lighted 
lamp  or  from  the  burning  matches  being 
brought  in  contact  with  the  gas,  it  would  have 
been  improper  for  the  court  to  say,  as  a  legal 
conclusion,  that  the  taking  of  the  lighted  lamp 
into  the  cellar,  or  the  striking  of  the  matches 
there,  was  an  act  of  contributory  negligence, 
directly  contributing  to  the  production  of  the 
injury  complained  of,  because,  unless  the  ex- 
plosion did  result  from  the  one  or  the  other 
causintr  a  conbustion,  then  neither  the  one  nor 
the  other  contributed  to  the  explosion.  If 
there  is  no  evidence  to  show  that  a  particular 
actof  imputed  negligence  did  actually concurin 
producing  an  injury,  then  there  is  no  evidence 
that  the  doin^  of  that  act  was  in  itself  con- 
tributory negligence,  and  it  would  be  clearly  er 
roneous  to  ascribe  to  it  that  character  or  quality. 
To  justify  a  court  in  pronouncing  a  given  act 
such  an  act  of  contributory  negligence  as  to 
defeat  a  recovery,  it  must  be  a  distinct,  prom- 
inent, and  decisive  fact,  about  which  ordinary 
minds  would  not  differ,  because,  where  the 
nature  and  attributes  of  the  act  relied  on  to 
show  negligence  contributing  to  the  injury  can 
only  be  correctly  determined  by  considering  all 
theattending  and  surrounding  circumstances 
of  the  transaction,  it  falls  within  the  province 
of  the  jury  to  pass  upon  and  characterize  it. 
and  it  is  not  for  the  court  to  determine  its 
quality,  as  matter  of  law.  Cooke  v.  Baltimore 
Traction  Co.  80  Md.  558.  Under  the  conditions 
we  have  stated,  and  in  view  of  the  failure  of 
the  evidence  to  show  that  the  lamp  or  the 
matches,  to  the  exclusion  of  every  other  rea- 
sonable probable  cause,  occasioned  the  ignition 
or  combustion  that  produced  the  explosion, 
the  court  was  right  in  declining  to  rule,  as  re- 
quested in  the  defendant's  first  prayer,  that  the 
plaintiff  had  been  guilty  of  such  pronounced 
negligence,  directly  contributing  to  the  injury, 
as  to  preclude  a  recovery. 

The  defendant's  second  prayer  was  also 
properly  rejected.  It  asked  the  court  to  in- 
struct the  jury  that  the  plaintiff  had  offered 
no  legally  suflJcient  evidence  of  negligence  on 
the  part  of  the  defendant.  Assuming  the 
truth  of  the  evidence  adduced  by  the  plaintiff, 
it  was  clearly  negligence  on  the  part  of  the  de- 
fendant to  allow  gas  to  escape  from  its  pipes 
after  receiving  notice  that  a  leak  existed. 
"While  no  absolute  standard  of  duty  in  deal- 
ing with  such  agencies  can  be  prescribed,  it  is 
safe  to  say  in  general  terms  that  every  reason- 
able precaution  suggested  by  experience  and 
the  known  dangers  of  the  subject  ought  to  be 
taken.  This  would  require  in  the  case  of  a 
gas  companv  not  only  that  its  pipes  and  fittings 
should  be  of  such  materials  and  workmanship, 
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and  laid  in  the  ground  ^itb  such  skill  and 
care,  as  to  provide  against  the  escape  of  gas 
therefrom  when  new,  but  that  such  system  of 
inspection  should  be  maintained  as  would  in- 
sure reasonable  promptness  in  the  detection  of 
all  leaks  that  mi^ht  occur  from  the  deteriora- 
tion of  the  material  of  the  pipes,  or  from  any 
other  cause  within  the  circumspection  of  men 
of  ordinary  skill  in  the  business  **  Koelsch  v. 
Philadelph'ia  Co.  152  Pa.  355,  18  L.  R.  A.  759. 
A  neglect  or  a  failure  to  use  such  precautions 
would  be  clearly  negligent.  It  cannot  be 
doubted,  if  the  evidence  adduced  by  the  plain- 
tiff be  credited,  that  the  least  attention  or  dili- 
gence on  the  part  of  the  company's  employees 
would  have  apprised  them  of  the  escape  or  gas 
into  the  street  and  through  the  wails  of  the 
plaintiff's  house.  The  defendant's  employee 
had  been  notified  of  the  escape  of  gas  He  had 
promised  to  remedy  it  when  the  new  meter 
should  be  placed  in  position,  but  he  failed  to 
search  for  or  to  discover  whence  the  leaking 
gas  proceeded.  He  seems  to  have  assumed 
that  the  change  in  the  meter  would  obviate  the 
trouble,  but  he  made  no  search,  nor  did  the 
other  employee  who  put  the  new  meter  in  po- 
sition endeavor  to  locate  the  leak.  It  was  clearly 
negligence  on  the  part  of  these  employees  not 
not  to  make  some  effort  to  discover  theiocation 
of  the  defect  which  caused  the  leak.  They  were 
aware  of  the  leak,  and  that  was  notice  to  the 
company.  It  then  became  obligatory  on  the 
company  to  use  reasonable  efforts,  in  a  reason- 
able time,  to  ascertain  where  the  leak  was,  and 
to  stop  it.  Mose  v.  Hastings  <fe  Si.  L.  Gas  Co. 
4  Fost.  &  F.  824  If,  instead  of  doing  this, 
the  company's  employees  chose  to  assume  that 
a  change  of  the  meter  would  remedy  the  com- 
plaint, though  confessedly  they  did  not  know 
whether  it  would  or  not,  they  obviously  did 
•not  discharge  the  duty  incumbent  upon  them, 
and  their  negligence  in  this  particular  was  the 
negligence  oi  the  company.  When  a  gas  com- 
pany is  made  aware,  as  in  this  case,  that  large 
quantities  of  gas  are  escaping  into  a  building,  it 
becomes  its  plain  duty  to  use  reasonable  dili- 
gence to  discover  and  to  stop  the  leak.  It  can- 
not discharge  that  duly  by  assuming,  without 
knowing,  that  the  leak  V^c^^s  from  one 
source,  when  in  fact  it  proceeds  from  a  totally 
different  source,  which  could  have  been  dis- 
covered by  proper  inspection.  This  rule  re- 
quires nothing  unreasonable.  It  does  not  re- 
quire that  the  company  shall  keep  up  a  constant 
inspection  all  along  its  lines,  without  reference 
to  the  existence  or  nonexistence  of  a  probable 
cause  for  the  occurrence  of  leaks  or  escapes  of 
gas;  but  it  does  require  that,  when  notice  of 
5ie  existence  of  a  leak  has  been  given  to  a 
company,  the  company  shall  use  reasonable 
care  and  appropriate  means  to  discover  the 
cause  of  the  leak,  and  to  remedy  it.  This  doc- 
trine is  not  in  conflict  with  the  principle  laid 
down  in  Hutchinson  v.  Boston  Gaslight  Co. 
122  Mass.  219,  and  other  cases  of  a  kindred 
character.  "There  the  escape  of  gas  com- 
plained of  was  the  result  of  an  overwhelming 
calamity  that  laid  a  great  part  of  the  city  of 
Boston  in  ashes,  and  fractured  and  severed  the 
company's  pipes  in  so  many  places  that  all  the 
force  it  could  employ  could  not  guard  against 
all  possible  consequences  of  the  escape  of  gas 
immediately,  without  shutting  off  the  supply 
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from  the  whole  city,  and  this  it  was  excused 
from  doing  on  the  ground  that  more  mischief 
would  result  therefrom  than  was  likely  to  re- 
sult from  the  neglect  so  to  do."  KoeUck  v. 
Philadelphia  Co.  supra.  The  escape  of  gas 
from  the  defendant's  main  was,  under  the  cir 
cumstances  stated,  after  it  had  received  notice 
that  gas  was  escaping  into  the  plaintiff's  house, 
and  after  it  had  ^iled  or  neglected  to  use  rea- 
sonable care  or  proper  inspection  to  discover 
the  location  of  the  leak  and  to  stop  it,  some 
evidence  of  neglifrence;  and  the  court  would 
not  have  been  justified  in  withdrawing  the 
question  of  negligence  from  the  consideration 
of  the  jury.  We  are  not  called  on  to  go  fur 
ther,  or  to  lay  down  a  broader  rule  than  this,  in 
the  pending  case,  and  we  are  not  to  be  under 
stood  as  deling  so,  though  it  has  been  held  by 
courts  of  high'  authority  that  the  escape  of  m 
from  the  mains  underneath  the  surface  of  a 
public  street,  unless  explained,  is  prima  fade 
evidence  of  some  neglect  on  the  part  of  a  sas 
company.  The  case  of  Smith  v.  Boston  Gas 
light  Co.  129  Mass.  818,  is  an  illustration  of 
this  doctrine. 

The  defendant's  third  and  fifth  rejected 
prayers  were  fully  covered  by  the  court's  in- 
structions, and  the  appellant  has  therefore  no 
reason  to  complain  of  the  refusal  of  the  court 
to  grant  them.  We  find  no  errors  II  the  in- 
structions given  by  the  court.  There  were  two 
opposite  theories  presented  by  the  evidence. 
The  plaintiff  founded  his  case  upon  the  theory 
that  the  gas  which  escaped  into  the  cellar,  and 
was  confined  there  while  the  doors  leading; 
into  the  cellar  were  closed,  rose  when  Mrs. 
Bryant  entered  the  cellar  and  omitted  to  close 
the  door  behind  her.  and  in  a  few  moments 
came  in  contact  with  the  lights  at  the  bead  of 
the  cellar  steps,  and  then  exploded.  It  was, 
according  to  the  testimony  of  Mrs.  Staengler, 
at  the  head  or  top  of  these  steps  that  she  saw 
the  bluish  flame  spread  out  at  the  moment  of 
the  explosion.  A  slat  partition  across  the  cel- 
lar was  partially  blown  down,  towards  the 
street  and  away  from  the  steps,  as  though  the 
force  had  been  applied  from  the  side  next  to 
the  cellar  steps— the  side  nearest  the  lighted 
gas  jets  at  the  head  of  the  stairway.  On  the 
other  hand,  assuming,  first,  that  the  explosion 
was  a  gas  explosion,  it  was  insisted  that  the 
plaintid  was  guilty  of  contributory  negligence: 
and,  seccondTy,  denying  that  it  was  a  gas  ex- 
plosion, it  was  contended  that  the  explosion 
was  caused  by  gasoline.  The  first  contention 
we  have  already  considered.  It  is  not  neces- 
sary to  state  the  evidence  relied  on  by  the  ap- 
pellant to  support  the  second  alternative.  Stu- 
fice  it  to  say  that  both  theories  were  fairly 
submitted  to  the  jury  by  the  instructions  given 
by  the  learned  and  accomplished  trial  judge, 
and  that  upon  both  theories  the  law  was  ac- 
curately and  clearly  announced.  It  became 
then  solely  the  province  of  the  Jury  to  deter- 
mine the  lacts,  and  if  they  founa,  as  they  were 
required  to  find  before  reluming  a  verdict  for 
the  plaintiff,  that  the  gas  escaped  by  reason  of 
the  negligence  of  the  defendant,  tnat  the  ex- 
plosion was  a  gas  explosion,  and  that  the  act 
of  Mr^.  Staengler  in  going  into  the  cellar  with 
a  lighted  lamp  and  striking  matches  there  was. 
under  all  the  circumstances,  such  conduct  as 
a  person  of  ordinary  prudence  and  care  would 
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have  pursued,  tbej  were  warranted  in  finding 
a  verdict  for  the  plaintiff.  If,  on  the  contrary, 
tbej  found  that  the  explosion  was  a  gasoline 
explo^on,  or  that,  being  a  gas  explosion,  Mrs. 
Staengler  had  been  guilty  of  negligence  in  en- 
tering the  cellar  with  a  lighted  lamp,  or  in 
striking  matches  there,  and  that  either  of  these 
acts  caused  the  explosion,  the  plaintiff  was  not 
entitled  to  recover.  The  second  instruction 
correctly  defined  where  the  burden  of  proof 
rested.  As  we  find  no  error  in  the  rulings  of 
the  trial  court,  its  judgment  must  be  affirmed. 
Judgment  affirmed,  with  costs  above  and  be- 
low. 


BOLTON  MINES  COMPANY,  AppU, 

r. 

Francis  STOKES  et  al. 

(83  Md.  50.) 

Bringing  a  suit  in  replevin  for  goods 
sold*  and  discontinning  itbelbre  Jndg- 
ment  without  obtaining  benefit  therefrom  be- 
cause the  value  of  the  goods  was  paid  by  the 
plaintiff  to  satisfy  his  repievin  bond,  do  not  estop 
him  from  ciaimioflr  payment  of  the  purchase 
price  out  of  the  assets  of  the  estate  of  the  pur- 
chaser. 

(December  6, 1805.) 

APPEAL  from  an  order  of  the  Circuit  Court 
of  Baltimore  City  denving  the  claim  of 
appellant  against  the  insolvent  estate  of  the 
V     Waring  Manufacturing  Company.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mesifra,  Fielder  O.  Slinglnff  and  WiU- 
S.  Bryan,  Jr. ,  for  appellant: 

It  was  error  to  hold  that  the  appellant  was 
estopped,  by  its  attempt  in  the  replevin  case  to 
rescmd  the  contract  of  sale,  from  now  claiming 
under  that  contract. 

McQueen*8  Appeal,  104  Pa.  601, 49  Am.  Rep. 
592. 

A  party  is  not  estopped  from  assuming  a 
position  forced  upon  him  by  the  opposite 
party. 

7  Am.  &  Enff.  Enc.  Law,  p.  22,  note;  Potter 
V.  Brown,  50  Mich.  486:  Bigelow.  Estoppel, 
p.  719;  PendUton  v.  Dalton,  92  N.  C.  185. 

It  is  familiar  practice  for  attaching  creditors 
who  have  unsuccessfully  assailed  a  deed  of 
trust  for  the  benefit  of  creditors  as  fraudulent 
to  afterwards  come  in  and  take  their  dividend 
under  the  deed. 

Burrill,  Assign m.  p.  607;  Broghear  v.  Wegt, 
82  U.  8.  7  Pet.  615,  8  L.  ed.  804:  Vernon  v. 
Morton,  8  Dana.  254;  2  Enc.  of  PI.  &  Pr. 
p.  873,  note:  Re  Van  Norman.  41  Minn.  494. 

Messrs,  Oans  Sb  Haman  and  Vernon 
Cook»  for  appellees: 

The  Bolton  Mines  Company  having  declared 
its  intention  to  rescind  this  contract,  it  is  now 
bound  by  its  election,  and  cannot  be  allowed 
to  change  front  and  assume  the.whollv  incon- 
sistent position  that  the  contract  is  bincliDg  and 
the  note  still  enforceable. 

Edes  V.  Garei/,  46  Md.  41;  Beall  v.  Pearre, 
12  Md.  566;   Walsh  v.  Chesapeake  dt  0.  Canal 

NoTB.~A8  to  election  of  remedies,  see  also  Miller 
T.  Hyde  (Mass.)  25  L.  R.  A.  42,  and  cases  cited  in 
footnote  toereto. 
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Co.  59  Md.  427;  KiddaU  v.  TrimbU,  1  Md.  Ch. 
143;  Wile  v.  Brownstein,  35  Hun,  68;  Farmll 
V.  Myers,  59  Mich.  180;  Qoss  v.  Mather,  2 
Lans.  288;  Vorhees  v.  Earl,  2  Hill.  288,  38  Am. 
Dec.  588;  Strong  v.  Strong,  102  N.  Y.  69. 

A  party  cannot,  either  in  the  course  of  liti- 
gation or  in  dealings  in  pais,  occupy  incon- 
sistent positions.  And  where  a  man  has  an 
election  between  inconsistent  courses  of  action, 
he  will  be  confined  to  that  which  he  first  adopts. 

Bigelow,  Estoppel,  p.  673;  Thompson  v. 
Howard,  31  Mich.  809;  Steinhach  v.  Relief  F. 
Ins.  Co.  77  N.  Y.  498, 38  Am.  Rep.  655;  Wash- 
burn-v.  Great  Western  Ins.  Co.  114  Mass.  175; 
Fisher  v.  Boyce,  81  Md.  46. 

McSherry*  J.,  delivered  the  opinion  of 
the  court: 

In  December,  1889.  the  Bolton  Mines  Com- 
pany contracted  to  sell  to  the  Waring  Manu- 
facturing Company  a  quantity  of  fertilizers. 
The  sale  was  made,  the  ^oods  were  delivered, 
and  the  purchaser  gave  its  promissory  note  to 
the  vendor  on  March  15,  1890,  for  the  price 
agreed  on,  payable  in  four  months  after  its 
date.  On  the  28d  day  of  May,  1890,  before 
the  maturity  of  this  note,  the  Waring  Manu- 
facturing Company  executed  to  Hanson  H. 
Haines  and  Francis  Stokes,  trustees,  a  deed  of 
trust  for  the  benefit  of  its  creditors,  and  the 
trustees  filed  their  bond  in  Cecil  county  on 
May  81.  and  in  Baltimore  city  on  June  11, 
1890.  On  June  9  of  the  same  year  the  Bolton 
Mines  Company  sued  out  a  writ  of  replevin, 
and  under  it  the  sheriff  seized  and  took  from 
the  possession  of  the  trustees,  and  turned  over 
to  the  Bolton  Company,  the  same  fertilizers 
that  had  been  sold  by  it  to  the  Waring  Com- 
pany under  the  contract  of  December,  1889; 
and  five  days  afterwards  the  Bolton  Company 
tendered  the  trustees  the  promissory  note  given 
for  the  purchase  price,  but  the  trustees  de- 
clined to  receive  it.  After  the  Bolton  Mines 
Company  got  possession  of  the  fertilizers  under 
the  writ  of  replevin,  it  discontinued  or  dis- 
missed the  replevin  suit  without  trial,  and 
thereafter,  on  April  10,  1891,  the  trustees  in- 
stituted suit  in  the  superior  court  of  Baltimore 
city  against  the  suret^r  of  the  Bolton  Mines 
Company  on  the  replevin  bond  which  had  been 
given  by  it,  and  that  suit  resulted  in  a  judg- 
ment in  favor  of  the  trustees  for  the  penalty 
of  the  replevin  bond,  to  be  released  on  the  pay- 
ment of  the  sum  of  $4,464.72,  the  value  of  the 
replevied  fertilizers  at  the  date  of  their  seizure 
under  the  writ  of  replevin,  together  with  in- 
terest to  the  date  of  the  verdict.  Part  of  this 
judgment  has  been  paid,  and  the  residue  is  to 
await  the  result  of  this  proceeding,  but  may 
be  treated  as  actually  paid.  The  Bolton  Mines 
Company  then  filed  in  the  Warine  Company's 
trust  estate  proceeding  the  note  of  the  Waring 
Company  helc^by  the  Bolton  Company;  and 
when  the  auditor  made  his  report,  distributing 
the  cash  assets  in  the  hands  of  the  trustees 
among  the  creditors  of  the  Waring  Company, 
he  allowed  to  the  Bolton  Mines  Company  its 
ratable  share  or  percentage  upon  the  note  of 
March  15.  To  this  allowance  Haines  and 
Stokes,  who  are  creditors,  as  well  as  trustees, 
filed  objections.  The  ground  upon  which  the 
trustees,  in  their  character  as  creditors,  object 
to  this  allowance  is  that  the  Bolton  Mines  Com- 
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pany  .Laving  by  replevying  the  fertilizers  for  the 
payment  of  which  the  note  was  given,  disaf- 
firmed the  sale,  and  having  treated  the  contract 
of  purchase  as  rescinded,  cannot  after  a  judg- 
ment has  been  obtained  against  it  on  the  re- 
plevin bond  for  the  value  of  the  identical  ar- 
ticles replevied,  reafllrm  the  sale,  and  claim  to 
participate  in  a  distribution  of  the  proceeds 
of  the  debtor's  assets.  The  court  below  so 
decided  and  hence  this  appeal. 

Does  the  fact,  then,  that  the  Bolton  Mines 
Company  sued  out  a  writ  of  replevin,  and 
seized  thereunder  the  same  fertilizers  which  it 
had  previously  sold  to  the  Waring  Company, 
preclude   the  vendor,  the  Bolton   Compan, 


ipany, 
of  the 


from  asserting  a  claim  to  a  proportion 
creditor's  assets,  if  the  vendor  abandoned  the  re 
plevin  suit  without  a  trial,  and  then  paid  to  the 
vendee's  trustees  the  full  value  of  the  replevied 
articles?  This  is  the  single  question  which  the 
pending  appeal  presents. 

The  situation  is  a  peculiar  one.  The  Bol- 
ton Mines  Company  and  the  trustees  are  pre- 
cisely in  the  position  both  would  have  oc- 
cupied had  not  the  replevin  been  sued  out; 
for  the  Bolton  Mines  Company  still  has  the  note 
of  the  vendee,  the  trustees  have  in  money  the 
value  of  the  fertilizers,  and  the  note  is  unpaid. 
This  being  so,  the  Bolton  Company  asks  a  court 
of  equity  to  allow  to  it  from  the  assets  of  the 
debtor—in  which  assets  are  included  the  values 
of  the  creditor's  fertilizers— a  percent  age  equal 
to  that  distributed  to  the  debtor's  other  general 
creditors;  but  the  court,  by  its  order,  refuses 
this  request,  and  excludes  the  Bolton  Company 
from  participating  in  the  distribution  of  even 
the  very  funds  which  have  been  realized  from 
the  identical  property  that  the  Bolton  Com- 
pany sold  and  delivered  to  its  insolvent  debtor, 
and  for  which  the  vendor  has  received  no  pav- 
ment  whatever.  Can  that  order  be  maintained  ? 
It  is  not  pretended  that  it  can  be  supported 
upon  any  other  theorv  or  ground  than  this: 
that  the  creditor,  having,  by  the  replevin  of 
his  suit,  elected  to  treat  the  original  contract 
of  sale  as  rescinded,  cannot  afterwards  assert 
the  validity  of  that  same  contract,  and  claim  to 
be  paid  for  the  goods  furnished  under  it;  that, 
having  two  alternative  remedies,  and  having 
selected  one  of  them,  and  having  failed  to  pros- 
ecute it  to  a  final  judgment,  it  cannot  resort 
to  the  other.  Thus  abstractly  put,  the  propo- 
sition appears  far  more  reasonable  and  just 
than  when  it  is  practically  applied.  The  act- 
ual result  of  its  application  to  the  facts  of  this 
case  is  that  the  Bolton  Company  loses  the  full 
value  of  the  fertilizers  which  jt  sold  to  the  in- 
solvent vendee,  and  is  besides  entirely  cut  out 
from  sharing  in  the  vendee's  assets.  The  ven- 
dor, the  Bolton  Company,  therefore  gets  noth- 
ing, and  the  other  creditors  get  the  value  of 
the  Bolton  Companv's  fertilizers.  It  must  be 
an  exceedingly  rigid  and  striu|^nt  rule  of  law 
that  will  constrain  a  court  of  equity  to  work 
out  such  a  singular  and  inequitable  result.  Is 
there  such  a  rule  as  that?  It  cannot  be  denied 
that  "the  law  is  adverse  to  multiplying  suits; 
and,  if  a  part}'  has  a  choice  between  two  ac- 
tions upon  the  same  demand,  and  he  selects 
one,  which  is  decided  by  a  competent  tribunal 
either  for  or  against  him,  as  a  general  rule  he 
will  not  \}e  permitted  to  resort  to  the  other." 
Be^n  V.  Peorre,  12  Md.  566;  WaMi  v.  Chesa- 
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peake  d  0.  Canal  Co.  59  Md.  427.  And  so  io 
Edei^  V.  Oarey,  46  Md.  24,  where  Carson  was 
both  executor  and  trustee  under  a  will,  and 
as  executor,  transferred  certain  funds  to  him- 
self as  trustee,  and  to  secure  these  funds 
executed  a  deed  to  himself,  as  trustee,  con- 
vening certain  lots  in  Baltimore  city,  bat 
failed  to  place  the  conveyance  on  record. 
After  his  death  a  creditor's  bill  was  filed,  and 
these  lots  were  sold.  The  parties  for  whose 
benefit  the  unrecorded  deed  was  executed 
claimed  the  proceeds  of  the  sales  of  the  lots 
conveyed  thereby,  and  these  proceeds  were 
allowed  to  them.  They  afterwards  filed  a  bill 
in  equity  against  the  sureties  on  Carson's  bond 
as  executor,  but  this  court  held  that  com- 
mon sense  and  common  justice  require  that, 
having  claimed  and  having  received  the  en- 
tire proceeds  of  the  sale  of  the  property  con- 
veyed by  the  unrecorded  deed  upon  the  ex- 
press ground  that  it  was  executed  by  Carsoo 
to  secure  the  complainants  on  account  of  the 
money  belonging  to  them,  and  which  he  held 
as  trustee  under  the  will,  they  should  not 
l)e  permitted  to  deny  those  facts  in  a  suit 
brought  against  the  sureties  on  the  ad- 
ministration bond."  And  so  in  the  still  more 
recent  case  of  Fisfter  v.  Bayce,  81  Md.  46,  it 
appeared  that  the  will  of  James  Boyce  was 
duly  admitted  to  probate  by  the  orphans'  court 
of  Baltimore  county;  that  thereupon  the  exec- 
utors filed  a  bill  in  equity  against  all  the  par- 
ties interested  in  the  estate  of  the  decedent, 
asking  the  court  to  construe  the  will,  and  to 
assume  jurisdiction  over  the  administration 
and  settlement  of  the  entire  estate.  This  bill 
was  answered  by  all  parties  in  interest,  includ- 
ing those  who  subsequently  sought  to  caveat 
the  will.  In  those  answers  the  defendants 
(two  of  whom  were  the  same  persons  who  af- 
terwards assailed  the  will  by  caveat)  unequivo- 
cally admitted  the  due  execution,  publication, 
and  probate  of  the  will.  Later  on,  the  circuit 
court,  by  its  decretal  order,  assumed  jurisdic- 
tion of  the  whole  estate  and  of  its  administra- 
tion. Afterwards  one  of  the  defendants  filed 
a  petition  in  the  equity  case,  claiming  that  she 
was  entitled  under  the  will,  to  certain  income, 
and  praying  an  allowance  under  the  will  for 
her  maintenance  pending  the  settlement  of  the 
estate.  This  petition  was  answ.ered,  and  both 
petition  and  answer  were  heard  upon  proof 
adduced,  and  finally  the  petition  was  dismissed 
by  the  court.  Two  years  later  two  of  the  de- 
fendants in  the  equity  proceeding  filed  in  the 
orphans'  court  a  caveat  to  a  part  of  the  will, 
and  upon  appeal  this  court  held  thev  were  es- 
topped to  question  its  validity.  They  had 
taken  a  beneficial  interest  under  the  will,  whose 
validity  they  formally  and  solemnlv  asserted, 
and  they  were  thereafter  prohibited  from  set- 
ting up  any  adverse  right,  which,  if  succcs»- 
fully  asserted,  would  have  defeated  the  fu""' 
operation  of  the  instrument.  And  so  in  Keei 
V.  r^rig,  71  Md.  385,  5  L.  R.  A.  759,  it  wj 
held  that,  where  a  person  had  two  alternati^ 
remedies  open  to  him,  and  proceeded  up 
one  to  a  final  judgment,  he  would  be  preclude] 
from  resorting  to  the  other  one  aiterwa 
And  to  the  sanoe  effect  is  CHmsUad  v.  Bach, 
Md.  132,  22  L.  R.  A.  74.  It  will  be  observe 
and  must  be  borne  in  mind,  that  in  all  thii 
and  similar  cases,  it  was  not  the  mere  instil 
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tion  of  a  suit,  which  was  abandoned  before  a 
final  judgment  had  been  reached,  that  operated 
to  estop  the  prosecution  of  a  subsequent  suit 
between  the  same  parties,  and  founded  on  the 
same  cause  of  action,  but  that  it  was  the  selec- 
tion by  the  plaintiff  of  one  of  two  remedies 
that  were  open  to  him,  and  a  decision  thereon 
by  a  competent  tribunal,  that  precluded  a  re- 
sort to  the  other  inconsistent  remedy.  The 
obvious  principle  which  underlies  this  class  of 
cases  must  therefore  be  that,  when  a  party 
has  deliberately  selected  his  form  of  action, 
and  pursued  it  to  a  final  judgment, — and 
whether  that  judgment  be  for  or  against  him 
is  wholly  immaterial, — he  shall  not  be  at  lib- 
erty to  again  vex  the  same  defendant  with  an- 
other  suit  in  a  different  form  of  action,  for  the 
identical  demand  involved  in,  and  passed  upon 
by,  the  antecedent  litigation.  Where  the  rem- 
edies are  alternative,  and  not  cumulative,  his 
choice  of  the  one,  and  his  pursuit  of  it  to  a 
final  judgment,  will  exclude  the  other  or  oppo- 
site remedy,  and,  having  thus  repudiated  the 
latter,  he  cannot  afterwards  ignore  the  judg- 
ment actually  rendered,  change  his  position, 
and  adopt  the  remedy  he  had  repudiated,  and 
repudiate  the  one  he  had  adopted.  Upon  the 
plainest  principles  of  public  policy,  he  "would 
be  absolutely  estopped  to  do  this,  because  a  man 
who  obtains  or  defeats  a  judgment  by  plead- 
ing or  representing  an  act  in  one  aspect  will  be 
precluded  from  giving  it  a  different  and  incon- 
sistent character  in  a  subsequent  suit  upon  the 
same  subject."  McQueen* s  Appeal,  104  Pa.  595, 
49  Am.  Rep.  592.  It  is  an  inflexible  and  invari- 
able rule  that,  when  the  cause  of  action  is  sub- 
stantially the  same,  and  is  or  might  be  sus- 
tained by  the  same  evidence,  no  change  in  tbe 
form  of  the  suit  or  of  the  pleadinsfs  shall  avail 
to  withdraw  a  matter,  which  has  once  been 
judicially  determined,  from  the  estoppel  of  the 
adjudication.  Consequently,  a  judgment  in 
one  suit  will  be  conclusive  in  every  other  where 
the  cause  of  action  is  substantially  identical, 
notwithstanding  a  change  in  the  form  in  which 
the  action  is  brought.  But,  for  this  defense  to 
be  availing,  there  must  have  been  a  judgment 
for  a  discontinuance  of  the  suit,  before  judg- 
ment will  create  such  estoppel.  It  has  been 
established,  both  in  this  country  and  in  Eng- 
land, that,  whenever  an  act  is  done,  or  a  state- 
ment is  made,  by  a  parly,  which  cannot  be 
contravened  or  controverted  without  fraud  on 
bis  part,  and  injury  to  others,  whose  conduct 
has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to 
what  would  otherwise  be  mere  matter  of  evi- 
dence, and  it  will  become  binding,  even  in  op- 
rsition  to  proof  of  a  contrary  nature.  But  it 
perfectly  obvious  that  the  case  at  bar  does 
not  belong  to  this  class  of  estoppels,  for  the 
change  in  the  character  of  the  claim  by  the 
appellant  has  resulted  in  no  fraud  or  injury. 
The  case  of  Farwell  v.  Myers,  59  Mich.  179, 
and  the  case  of  Was7iburn  v.  Oreat  Western 
Ins.  Co,  114  Mass.  175,  both  cited  by  the  ap- 
pellee, sustain  our  conclusions.  In  the  Mich- 
igan case  the  claimants  sold  to  the  defendant 
goods  to  the  value  of  $10,000.  The  defend- 
ant, a  few  days  afterwards,  executed  a  deed  of 
trust  for  the  benefit  of  his  creditors,  and 
the  vendors  sued  out  a  writ  of  replevin  for 
the  goods  so  sold  to  the  insolvent.  Under  the 
31  L.  R.  A. 


writ  a  portion  of  these  goods,  valued  at  about 
$4,000.  was  recovered,  but  the  rest  could  not 
be  found.  The  vendors  thus  got  possession  of, 
and  retained,  the  part  of  the  goods  which  they 
had  replevied.  They  then  filed  their  account 
against  the  insolvent  estate  for  $10,000,  less 
1^,000,  the  value  of  the  goods  replevied.  The 
court  held  that,  having  elected  by  the  replevin 
suit,  which  went  to  trial  and  to  final  judg- 
ment, to  rescind  the  contract,  they  were  bound 
by  that  election  and  could  not,  in  the  distribu- 
tion of  the  insolvent's  estate,  treat  the  contract 
as  in  force, after  having  proceeded  in  the  replev- 
in suit  upon  the  assumption  that  it  had  been 
rescinded.  The  court  held  that  **by  rescind- 
ing the  sale,  and  prosecuting  to  judgment  an 
action  of  replevin  for  the  goods  sold,  on  the 
theory  that  the  fraud  of  the  assignor  had  viti- 
ated the  contract,  and  that  they  owned  said 
goods,  the  plaintiffs  had  elected  their  remedy, 
and  cannot  be  allowed  to  come  into  court*  a 
year  afterwards,  because  of  their  failure  to  se- 
cure adequate  relief  in  the  replevin  suit,  and 
base  a  claim  upon  the  inconsistent  idea  that 
the  goods  were  sold  to  the  assignor."  It  may 
not  be  amiss  to  observe  that  in  i^owers  v.  Bene- 
dict, 88  N.  Y.  605,  a  case  quite  similar  to  the 
one  at  bar,  a  conclusion  precisely  the  reverse 
of  that  announced  in  the  Michigan  case  was 
reached,  and  the  doctrine  was  recognized  that 
a  partial  recovery  of  goods,  under  a  replevin 
sued  out  under  circumstances  such  as  we  have 
here,  did  not  bar  an  action  for  the  remainder, 
or  preclude  the  vendor  from  filing  a  claim  in 
the  Insolvent  vendee's  estate  for  the  value  of 
the  balance  of  the  goods  which  he  failed  to  re- 
cover under  the  writ  of  replevin.  In  the 
Massachusetts  case,  where  a  person  filed  a  bill 
in  ecjuity  to  reform  a  policy  of  insurance  by 
strikmg  out  a  clause  of  warranty,  and  after- 
wards brought  an  action  at  law  upon  the  pol- 
icy as  written,  alleging  compliance  with  the 
warranty,  and  after  a  trial  on  that  issue  had 
judgment  rendered  against  him,  it  was  held 
that  he  had  elected  his  remedy,  and  had  waived 
his  right  to  prosecute  his  bill  for  the  reforma- 
tion of  his  policy.  And  to  the  same  effect  are 
Sanger  v.  Wood,  3  Johns.  Ch.  416,  and  Stein- 
bach  V.  Relief  F.  Ins.  Co.  77  N.  Y.  498,  33  Am. 
Rep.  655. 

The  record  now  before  us  discloses  the  fact 
that  the  replevin  suit  was  not  pressed  to  trial, 
and  that  a  judgment  was  not  entered  therein. 
The  suit  was  voluntarily  discontinued.  To 
hold  that  the  vendor,  by  merely  suing  out  the 
writ,  though  it  (the  vendor)  subsequently  aban- 
doned the  proceeding,  and  paid  to  the  vendee's 
trustees  the  value  of  the  goods  replevied,  for- 
feited all  right  to  claim  payment  for  these 
very  same  goods,  would  be  to  stretch  the  doc- 
trine of  election  of  remedies,  and  to  widen  its 
consequences  far  beyond  any  limits  heretofore 
recognized  in  Maryland.  It  would,  in  fact, 
prescribe  as  a  penalty  for  a  mere  mistake  in 
bringing  a'  suit,  not  the  usual  one  of  costs,  but 
the  far  ^aver  one  of  a  forfeiture  of  a  just  and 
meritorious  claim;  and  its  adoption  would 
place  a  court  of  equity  in  the  same  anomalous 
situation  of  beini?  forced  to  say  to  a  suitor: 
**You  made  a  mistake  in  suing  out  this  writ  of 
replevin,  but  you  recognized  your  error,  and 
promptly  discontinued  the  action.  Your  mis- 
take has  hurt  no  one,  because  the  trustees  have 
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recovered  from  vou  the  full  value  of  the  goods 
you  took,  and  the  creditors  have  therefore  not 
been  prejudiced.  Confessedly,  you  delivered 
the  insolvent  the  goods,  and  confessedly  you 
have  not  been  pdd  for  them.  Their  value 
forms  part  of  the  insolvent's  estate,  but,  be- 
cause you  inadvertently  supposed  you  had  a 
right  to  reclaim  the  goods  (though  when  you 
discovered  you  had  not  such  right  you  aban- 
doned your  suit),  you  shall  not  receive  a  dollar 
of  your  debtoi^s  estate.  You  shall  not  get 
even  a  part  of  the  money  realized  from  Uie 
very  property  which  you  sold  and  delivered 
to  the  insolvent."  With  equal  propriety  could 
a  legatee,  who,  having  caveated  a  will,  subse- 
quentlv  dismissed  the  proceeding  without  a  tri- 
al, be  aeprived  of  his  legacy;  bujt  it  has  been  dis- 
tinctly held  that  he  is  not  estopped  to  recover 
his  legacy.     StaU  v.  Adamt.'ll  Mo.  620. 

Estoppels  must  be  reciprocal,  and  bind  both 
parties.  They  operate  only  on  parties  and 
privies  in  blood  or  estate,  and  can  be  used 
neither  by  nor  against  strangers.  ''He  that 
shall  not  be  concluded  by  the  record  or  other 
matter  of  estoppel,  shall  not  conclude  another 
by  it."  Alexander  v.  Walter,  8  Gill,  289,  50 
Am.  Dec.  688.  The  trustees  of  the  vendee 
were  not  bound  by  the  replevin  suit,  nor  by 
the  vendor's  election  of  that  remedy.  They 
brought  suit  upon  the  replevin  bond,  and  re- 
covered a  judgment  for  the  full  value  of  the 
replevied  propertv,  and  this  they  did  upon  the 
claim  that  the  title  to  the  fertilizers  had  vested 
in  the  Waring  Manufacturing  Company,  under 
the  contract  of  sale  with  the  Bolton  Company. 
In  other  words,  the  trustees  successfully  in- 
sisted on  the  contract  of  sale  being  a  subsis^ 
ing,  unrescinded  contract,  notwithstanding  the 
attempted  repudiation  of  it  by  the  Bolton 
Company.  Having  recovered  a  judgment, 
and  havmg  collected  the  money  due  under 
that  judgment,  upon  the  hypothesis  that  the 
contract  was  not  rescinded,  but  was  in  fact  in 
full  force,  what  standing  have  they,  in  [their 
capacity  as  creditors,  to  object  to  the  pay- 
ment of  the  promissory  note  held  by  the  ven- 
dor of  those  goods  for  the  price  at  which  the 
goods  were  sold?  Having  recovered  the  value 
of  the  goods  on  the  theory  that  the  contract 
was  not  rescinded,  they  object  to  the  payment 
of  the  note  on  the  opposite  ground,  that  the 
contract  had  been  rescmded.  This  is  certainly, 
as  the  Scotch  say,  "to  approbate  and  repro- 


bate.' 
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If  the  doctrine  sanctioned  in  Thompson  v. 
Howard,  81  Mich.  809,  to  the  effect  that  it  is 
immaterial  whether  the  plaintiff  obtains  re- 
dress in  the  first  action  or  not,  were  adopted,, 
and  it  were  held  that  the  mere  fact  of  bring- 
ing a  suit  in  one  form  of  action,  though  aban- 
doned, without  trial  or  without  judgment, 
forever  precluded  a  resort  to  any  other  form  of 
action  respecting  the  same  subject-matter,  it 
would,  when  logically  followed  out.  prevent 
an  amendment  from  one  form  of  action  to  an- 
other, although  the  right  to  make  such  amend- 
ments is  expressly  given  by  §  84,  art  75,  of 
the  Code.  It  would  prevent  such  amendments, 
because,  if  the  mere  naked  selection  of  one 
remedy  is  such  an  exclusion  of  another  incon- 
sistent one  as  to  estop  the  party  who  had  se- 
lected the  first  from  ever  afterwards  resorting 
to  the  second,  the  bare  bringing  of  a  suit  in 
one  form  of  action  would  necessarily  preclude 
a  resort,  even  by  way  of  amendment,  to  the 
opposite,  or  inconsistent,  form  of  action.  If 
the  doctrine  of  Thompson  v.  Howard  were  gen- 
eralized, it  would  amount  to  this:  That  a  liti- 
gant elects  his  remedy  in  every  case,  in  the 
first  instance,  at  his  peril.  If  he  finds  that  be 
has  made  a  mistake,  whether  in  consequence 
of  erroneous  views  of  law  or  fact,  he  has  nev- 
ertheless estopped  himself  from  retracing  his 
steps.  He  cannot  dismiss  his  suit,  and  insti- 
tute a  new  proceeding,  of  a  different  nature, 
against  the  same  party.  But  no  one  supposes 
that  this  is  the  law.  Anchor  MUL  Co.  v. 
WaUh,  20  Mo.  App.  107. 

We  hold,  then,  that  the  mere  fact  that  the 
Bolton  Mines  Company  sued  out  a  writ  of  re- 
plevin to  recover  possession  of  these  goods,  and 
then  discontinued  the  proceeding  without  trial 
and  before  judgment,  and  without  realizing 
anything  by  its  suit  (for  it  paid  the  value  or 
the  goods  to  the  trustees  of  the  vendee),  does 
not  estop  it  to  claim,  out  of  the  vendee's  as- 
sets, payment  of  the  note  given  by  the  pur- 
chaser for  the  price  of  the  fertilizers  sold. 
The  appellant  is  consequently  entitled  to  par- 
ticipate with  the  other  creditors  of  the  War- 
ing Manufacturing  Companv  in  the  funds 
which  the  trustees  hold  for  distribution.  We 
therefore  reverse  the   order   appealed    from. 

Order  reversed,  with  costs  above  and  below,, 
and  cause  remanded  for  further  proceedings. 


ALABAMA  SUPREME  COURT. 


W.  L.  THORNHILL,  Appt., 

V. 

Martin  O'REAR. 


(. 


.Ala.. 


.) 


1*  An  ai^reement  by  one  persoii  to  take 
all  the  chances  on  a  proposed  scbeme  to 
raffle  off  property,  thereby  elimtnatinir  all  the 
elements  of  chance  and  flxingr  a  definite  price  for 
the  property,  ts  not  unlawful. 


2*  The  fkct  that  forfeits  were  depoalted 
on  Sunday  to  bind  tne  parties  to  an  a^ree^ 
ment  which  was  invalid  because  made  on  that 
day  does  not  give  one  of  them  any  right  to  re- 
cover  his  deposit  after  the  holder  has  executed 
the  transaction  on  a  subsequent  day  by  deliver- 
inff  the  forfeit  to  the  other  party  before  he  was^ 
notified  not  to  do  so. 

(January  10, 1890.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  for  Walker  County  in  favor 


NoTB.~A8  to  lottery  schemes,  see  also  People  v.  i 
Elliott  (Mich.)  3  L.  R.  A.  403,  and  note:  Yellowstone 
Kit  V.  State  (Ala.)  7  L.  R.  A.  ^599,  and  note;  Bal- 1 
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lock  V.  State  (Md.)  8  L.  R.  A.  071;  State  r.  Bonei) 
(La.)  10  L.  R.  A.  00,  and  note;  Lonff  v.  State  (Md.)  12 
L.  R.  A.  89. 


1896. 


Thornhill  v.  O'Rbar. 
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of  defendant  in  an  action  brought  to  recover 
possession  of  a  watch  which  defendant  bad  ob- 
tained as  a  forfeit  for  plaintifif's  refusing  to 
carry  out  a  contract.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  L.  Sowell,  for  appellant: 

The  contract  is  void,  made  so  by  express 
statutory  declaration. 

Ala.  Code  1886.  gJ5 1742, 1749. 

It  is  absolutely  and  ab  initio  void,  and  there- 
fore must  be  a  nullity, — must  be  without  legal 
effect  incapable  of  conferring  right  or  im- 
posing duty. 

Flinn  v.  Barber,  64  Ala.  193. 

The  appellant  is  entitled  to  recover. 

Dodson  V.  Harris,  10  Ala.  566;  Wieman  v. 
Mabee,  45  Mich.  484,  40  Am.  Rep.  476. 

The  watches  put  in  the  hands  of  the  stake- 
holder were  a  wager  that  the  illegal  trade 
would  be  consummated  on  Monday. 

2  Bouvier,  Law  Diet,  title  Wager;  Burrill, 
Law  Diet.;  Webster,  Unabridged  Diet. 

If  it  was  a  wager  the  appellant  was  clearly 
entitled  to  recover  his  property. 

Ala.  Code  1886,  §  1742;  IVamtnell  v.  Gor- 
don, 11  Ala.  666;  Lewis  y.  Bruton,  74  Ala.  317, 
49  Am.  Rep.  816. 

Messrs,  Coleman  &  Bankhead,  for  ap- 
pellee: 

Where  the  forfeiture  is  paid  over  to  the 
winner  by  the  stakeholder  with  the  consent  of 
the  loser  the  contract  becomes  executed. 

Fisher  v.  Bildreth,  117  Mass.  558;  McKee  v. 
Manice,  11  Cush.  857. 

The  appellant  and  appellee  being  parties  to 
the  transaction  after  the  execution  of  the  con- 
tract by  the  consent  of  appellant  they  were  in 
pari  delicto. 

Wood  V.  Duncan,  9  Port.  (Ala.)  227;  Fisher 
V.  HUdreth,  and  McKee  v.  Manice,  supra. 

If  a  contract  based  on  a  consideration  con- 
trary to  law  has  been  fully  and  voluntarily 
executed,  and  the  parties  are  in  pari  delicto,  the 
courts  will  not  interfere  to  disturb  the  acquired 
rights  of  either  at  the  instance  of  the  other. 

Bill  V.  Freeman,  73  Ala.  200.  49  Am.  Rep. 
48;  Lea  v.  Cassen,  61  Ala.  315;  Morris  v.  Hall, 
41  Ala.  510;  2  Kent,  Com.  p.  467;  1  iBrickel's 
Dig.  377,  §  32;  Wood  v.  Duncan,  supra;  Long 
V.  Georgia  P.  R.  Co.  91  Ala.  519;  Farrior  v. 
New  England  Mortg.  Secur.  Co.  88  Ala.  279;  9 
Am.  &  Eng.  Enc.  Law,  p.  882. 

Haralson,  J. ,  delivered  the  opinion  of  the 
court: 

All  the  authorities  hold,  if  money  or  prop- 
erty be  placed  in  the  hands  of  a  stakeholder. 
to  abide  the  result  of  a  bet,  or  as  a  forfeit  to 
bind  parties  to  an  illegal  contract  while  it  re- 
mains in  bis  hands,  it  may  be  arrested  by  the 
bailor  before  or  after  the  happening  of  the 
event  upon  which  the  money  is  to  be  paid  or 
the  forfeiture  depends.  While  in  his  hands,  it 
is  in  transitu.  He  is  not  a  party  to  the  illegal 
contract,  and  upon  the  revocation  of  his  au- 
thority, the  money  or  property  remains  in  his 
•  hands  as  a  naked  trustee  for  the  parties  who 
placed  it  there.  Wood  v.  Duncan,  9  Port. 
(Ala.)  227;  Shackltford  v.  Ward,  3  Ala.  37,  36 
Am.  Rep.  435;  Lewis  v.  Bruton,  74  Ala.  317, 
49  Am.  Rep.  816;  Ball  v.  Gilbert,  12  Met.  403; 
Fisher  v.  Hildreth,  117  Mass.  558;  Vischer  v. 
Tales,  11  Johns.  25.  But,  as  was  announced 
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in  McKee  v.  Manice,  11  Cush.  358,  "the  law 
seems  to  have  been  held,  by  the  authorities, 
that  if  after  the  event  is  determined  the  loser 
pays  the  money  to  the  winner,  or  permits,  by 
his  assent  or  silence,  the  stakeholder,  into 
whose  hands  the  same  has  been  placed,  to  pay 
it  over  to  the  winner,  the  loser  cannot  recover 
back  the  same.  In  such  case,  the  principle  i» 
applied  that  the  law  will  refuse  its  aid  to  re- 
store the  monev  to  the  loser,  both  parties  being 
in  pari  delicto.  In  Visdier  v.  Tates,  11  Johns. 
25,  it  was  said  by  Kent,  Ch.  J. :  "If,  after  the 
determination  of  the  event  against  the  plaintiff, 
the  money  had  actually  been  paid  over  to  the 
winner  with  the  plaintiff's  consent,  or  perhaps 
without  notice  to  the  defendant  to  the  con- 
trary, the  plaintiff  could  not  have  sustained  an 
action  against  the  winner  to  recover  back  ihe 
deposit;"  citing  Howson  v.  Hancock,  8  T.  R 
575,  in  which  Lord  Eenyon  said  that  there  is 
no  case  to  be  found  where  an  action  has  been 
maintained  to  recover  the  money  back  again. 
All  the  decisions  of  this  court  are  in  line  with 
these  authorities,  holding,  as  to  suits  upon  ex- 
ecutory contracts  founded  upon  immoral  or 
illegal  considerations,  they  may  always  be  de- 
fended on  the  ground  of  their  invalidity;  but 
that  when  executed,  unless  controlled  by  stat- 
^ute  to  the  contrary,  the  law  will  not  interfere, 
at  the  instance  of  either  party,  to  undo  that 
which  it  was  originally  unlawful  to  do,  for  the 
reason  that,  being  equally  at  fault,  the  law  will 
help  neither.  Long  v.  Georgia  P.  R.  Co,  91 
Ala.  522,  and  authorities  there  collected. 

Section  1742  of  our  Code  provides  that  all- 
contracts  founded  in  whole  or  in  part  on  a 
gambling  consideration  are  void:  and  any  per- 
son who  has  paid  any  money  or  delivered  any- 
thing of  value,  lost  upon  any  game  or  wager, 
may  recover  such  money,  thing,  or  its  value, 
by  action  commenced  within  six  months  fron> 
the  time  of  such  payment  or  delivery.  If  the 
case  before  us  falls  within  the  influence  of  that 
statute,  it  would  be  an  exception  to  the  rule  as 
to  executed  contracts  to  which  we  have  just 
referred.  Samuels  v.  Ainsworth,  13  Ala.  866. 
The  facts  are.  that  on  Sunday  morning,  being 
in  the  presence  of  defendant  and  others,  when 
the  subject  of  raffling  came  up,  the  plaintiff 
stated,  that  *'he  believed  he  would  raffle  off 
bis  dwelling  house  and  lot  by  chances,"  stating 
the  proposed  scheme,  the  chances  to  be  500,  at 
a  specified  valuation.  The  defendant  said  he 
would  take  all  the  chances,  to  which  plaintiff 
assented,  and  said  he  would  make  out  a  deed 
to  the  house  and  lot  the  next  day,  and  deliver 
it  to  defendant,  when  he  could  pay  him  the 
money  for  it.  Both  parties  a^eed  at  the  same 
time,  to  put  up  their  watches  in  the  hands  of  a 
stakeholder,  as  a  forfeit,  to  stand  by  the  propo- 
sition as  made  and  accepted,  which  was  done. 
This  statement  of  facts  shows  that  all  the  ele- 
ments of  chance  were  eliminated  from  the  con- 
tract, which  resulted  in  being  nothing  more 
than  an  offer  by  the  one  party  to  sell  the  house 
and  lot  at  a  certain  price,  to  be  arrived  at  by 
calculation,  and  the  acceptance  of  the  offer  by 
the  other.  There  was  nothing;  unlawful  in 
this  offer,  as  made  and  accepted,  if  it  had  been 
done  on  any  other  day  than  Sunday,  but  hav- 
ing been  made  on  that  day,  it  was  void,  and 
incapable  of  enforcement.    Code,  §  1749. 

But  this  suit  arises  outside  the  contract  of 
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the  sale  and  purchase  of  the  bouse  and  lot, 
namely,  out  of  the  transaction  of  putting  up  the 
watches  to  secure  the  fulfilment  of  this  con- 
tract. It  is  said  this  was  a  bet  or  wager, 
which  brings  the  case  under  the  influence  of 
said  §  1742  of  the  Code.  As  to  this,  let  us  see. 
A  wager  is  nothing  more  than  a  bet,  "by  which 
two  parties  agree  that  a  certain  sum  of  money, 
or  other  thing  shall  be  paid  or  delivered  to  one 
of  them  on  the  happening  or  not  happening  of 
4in  uncertain  event.'*  2  Bouvier,  Law  Diet. 
Wager,  The  transaction  of  putting  up  the 
watches  was  not  a  wager.  It  was  only  a 
pledge  of  the  good  faith  of  the  parties  to  abide 
the  terms  of  the  agreement,  in  the  shape  of 
liquidated  damages  for  a  failure  of  either  to 
perform  his  agreement.  KeebU  v.  Keeble,  85 
Ala.  552.  If  tne  transaction  had  occurred  on 
any  day  but  Sunday,  the  idea  of  gambling, 
perhaps,  would  not  have  occurred  to  any  one. 
This  suit,  it  will  be  borne  in  mind,  is  not  on 
the  contract.  It  is  in  detinue  by  the  plaintiff, 
who  receded  from  the  bargain,  against  the  de- 
fendant, who  stood  by  it,  and  to  whom  plain- 
tiff's watch,  put  up  as  a  forfeit,  had  been 
delivered.  The  evidence  of  plaintiff  tended  to 
show  that  on  Sunday,  the  day  of  the  transac- 
tion, shortly  after  it  occurred,  he  notified  the 
stakeholder  that  he  would  not  stand  by  the 
proposition,  and  not  to  deliver  the  watch  to 
the  defendant;  that  he  demanded  the  watch 
from  the  stakeholder,  before  he  delivered  it  to 
defendant,  and  did  not  authorize  him  to  de- 
liver it  to  him;  and  that  on  Monday  or  Tues- 
day following,  plaintiff  told  defendant  he 
would  not  abide  the  proposition  made  on  Sun- 
day before,  and  wanted  his  watch,  which  de- 
fendant refused  to  deliver  to  him.  On  the 
part  of  defendant  it  was  shown  that  plaintiff 
did  not  notify  him  of  his  intention  not  to  abide 
the  transaction  of  Sunday,  until  after  the 
watch  had  been  delivered  to  him  by  the  stake- 
holder, and  further,  that  the  next  day,  Mon- 
day, plaintiff  told  the  stakeholder  it  was  de- 
fendant's watch,  and  to  turn  it  over  to  him, 
which  he  accordingly  did,  and  that  after  he 
had  turned  it  over  to  defendant,  plaintiff  told 
the  stakeholder  not  to  give  it  to  defendant, 
when  he  notified  him  that  he  had  already 


turned  it  over  to  him.  The  attempt  of  plain- 
tiff here  is  to  recover  this  property  because  the 
agreement  of  forfeiture  was  entered  into  on 
Sunday.  It  could  not,  as  we  have  shown, 
have  reference  to  any  ille^ity  growing  out  of 
the  proposed  raffles  which  was  afterwards 
abandoned.  The  condition  on  which  the  for- 
feit was  to  be  delivered  to  defendant  had  taken 
place.  No  delivery  was  made  on  Sunday,  but 
on  Monday  or  Tuesday  following,  and  thereby, 
as  between  the  parties  to  the  transaction,  it  be- 
came executed.  Whatever  element  of  illegal- 
ity, if  an^,  there  may  have  been  in  putting  up 
the  forfeiture,  in  the  beginning,  on  Sunday, 
the  plaintiff  was  as  much  to  blame  for  as  de- 
fendant, and  if  the  watch  was  delivered 
according  to  the  terms  of  the  agreement  of 
forfeiture,  that  agreement  became  executed, 
and  plaintiff,  in  a  suit  in  detinue  for  the  prop- 
erty itself,  is  in  no  condition  to  ask  the  law  to 
reclaim  it  from  the  predicament  in  which  he 
contributed  to  place  it  It  is  only  in  suits  on 
contracts,  void  under  the  statute  for  having 
been  made  on  Sunday,  that  the  defense  of  in- 
validity for  having  been  executed  on  that  day 
can  be  made,  if  tne  contract  remains  unexe- 
cuted. If  one  buy  a  horse  on  Sunday,  and  it 
is  delivered  and  paid  for,  it  could  hardly  be 
contended  that  either  party  could  sue  the 
other,  the  one  for  the  horse,  or  the  other  for 
the  money  he  paid  for  it,  because  the  transac- 
tion occurred  on  Sunday.  Black  v.  Olirer,  1 
Ala.  450,  35  Am.  Dec.  381;  Wind/iam  v.  ChOd- 
ress,  7  Ala.  357;  Walker  y,  Oregon/,  36  Ala. 
184;  Morris  v.  Hall,  41  Ala.  536;  Long  v. 
Georgia  P.  H.  Co,  91  Ala.  522.  If  this  suit 
had  been  brought  in  proper  form  against  the 
stakeholder,  and  the  proof  showed  that  he  was 
notified  not  to  deliver  the  watch  before  he  did 
so,  a  case  different  from  the  one  we  now  have 
would  be  presented. 

It  follows  from  what  we  have  said  that  un- 
der the  evidence  in  this  case  the  plaintiff  was 
not  entitled  to  the  general  charge  as  requested. 
Nor  was  there  any  error  of  which  plaintiff  can 
complain,  in  giving  those  charges  requested  for 
defendant. 

Affirmed. 
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Alexander  McBEAN,  Appt,, 

v. 
City  of  FRESNO  et  al.,  Respta, 
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1«  A  city  may  contract  for  the  disposal 
of  sewafl^  from  the  outfall  of  sewers  althoufrh 
this  is  outside  the  corporate  limits. 

8.  The  liability  incurred  by  a  city  con- 
tract to  pay  an  annual  sum  during*  a 


period  of  years  for  the  disposal  of  sewaf^  is, 
within  the  meaning  of  a  constitutional  provision 
that  any  liability  "  exceeding  in  any  year  the  In- 
come and  revenue  provided  for  it  for  such  year" 
sball  be  void,  to  be  deemed  the  amount  annually 
payable,  and  not  the  aggregate  for  the  whole  time 
of  the  contract. 

3.  A  contract  by  a  municipal  board  ez* 
tending  for  more  than  one  year  or  be- 
yond the  term  of  office  of  the  board  which  makes 
it,  if  it  is  fair,  just,  and  reasonable,  prompted  by 


Note.— On  the  question,  What  constitutes  in- 
debtedness of  a  municipality  within  the  meaning 
of  provisions  limiting  the  amount  thereof  ?  see  note 
to  Beard  v.  Hopkinsville  (Ky.)  33  L.  R.  A.  402,  and 
also  the  case  of  Saleno  v.  Neosho  (Mo.)  27  L.  R.  A. 
769. 

As  to  the  limitation  of  municipal  indebtedness  in 
31  L.  R.  A. 


general,  see  also  Rainsburg  v.  Fyan  (Pa.)  4  L.  R.  A. 
336;  Brooke  v.  Philadelphia  (Pa.)  34  L.  A.  A.  781, and 
Linn  v.  Chambersburg  (Pa.)  25  L.  R.  A.  217. 

As  to  the  validity  of  contracts  made  by  officers 
for  a  period  beyond  their  term  of  office,  see  note  to 
Shelden  v.  Fox  (Kan.)  16  L.  R.  A.  257. 


1896. 


McBban  v.  Fbesno. 


795 


the  necessities  of  the  situation  or  In  its  nature 
-advantageous  to  the  municipaiity,  is  not  invaiid 
as  a  surrender  or  suspension  of  the  leirislative 
power  of  the  municipal  authorities. 

(March  26, 1896.) 

APPEA.L  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fresno  County  in 
favor  of  defendaDts  in  an  action  brought  to  re- 
cover the  contract  price  for  services  rendered 
in  disposing  of  sewage  for  defendant  city. 
Meversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  D.  Edwards  and  W.  C. 
d^raves,  for  appellant: 

Decisions  in  our  supreme  court  in  passing 
upon  the  provision  of  our  Constitution  have, 
•as  interpreted  by  Dillon,  construed  it  to  mean 
that  each  year's  income  and  revenue  must  pay 
•each  year's  indebtedness  and  liability,  and  that 
no  indebtedness  or  liability  in  any  one  year 
shall  be  paid  out  of  the  income  or  revenue  of 
:any  future  year. 

Dill.  Mun.  Corp.  4th  ed.  §  ISia. 

When  in  such  cases  a  municipality  contracts 
for  work  and  labor  its  debt  or  liability  for 
payment  does  not  arise  until  the  work  is  done 
or  the  labor  performed  under  the  contract. 

Orowder  v.  Sullitan,  128  Ind.  486,  13  L.  R. 
A.  647;  East  St.  Louis  v. East  St.  Louis  Qaslight 
dt  a  Co.  98  111.  430.  38  Am.  Rep.  97;  Weston 
•V.  Syracuse,  17  N.  Y.  118;  Garrison  v.  Howe, 
17  N.  Y.  465;  Vincennes  v.  Citizen's  Qadight 
Co.  132  Ind.  114, 16  L.  R.  A.  485. 

If  there  is  no  debt  or  liability  to  pay  except 
«s  each  year's  work  is  performed  under  the 
contract,  the  city  can  and  will  easily  make  pro- 
"vision  out  of  each  year's  income  and  revenue 
for  the  payment  for  that  year's  debt. 

Grant  v.  Davenport,  3o  Iowa,  396. 

The  provisions  which  prohibit  a  municipal 
corporation  from  legislating  future  restrictions 
to  its  own  legislative  power  are  not  applicable 
lo  a  time  contract  entered  into  by  such  a  cor- 
poration. 

Indianapolis  v.  Indianapolis  Gaslight  <fe  C. 
Co.  66  Ind.  396;  Weston  v.  Syracuse,  17  N.  Y. 
110;  Valparaiso  v.  Gardiier,  97  Ind.  1,  49  Am. 
Rep.  416;  Atlantic  City  Waterworks  Co.  v.  At- 
lantic City,  48  N.  J.  L.  378. 

There  is  no  limitation  as  to  time  of  making 
contracts  upon  the  city  of  Fresno  in  its  charter 
or  the  Constitution  of  this  state. 

In  the  absence  of  such  limitation  the  board 
are  bound  by  no  rule  other  than  an  honest  and 
fair  exercise  of  the  discretion  reposed  in  theni. 

Cook  V.  Racine,  49  Wis.  243;  Riehl  v.  San 
Jose,  101  Cal.  442;  San  Francisco  Gaslight  Co. 
V.  Dunn,  62  Cal.  585;  Territory,  Woods,  v.  Ok- 
lahoma. 2  Okla.  158. 

Mr.  L.  W.  Moultrie,  for  respondents: 

The  common  council  had  no  authority  to 
provide  for  the  creation  of  a  debt  to  arise  in 
the  future,  any  more  than  to  create  a  debt  di- 
rectly and  in  prcesenti. 

WaUace  v.  San  Jose,  29  Cal.  181. 

The  framers  of  the  Constitution  meant  that 
no  such  indebtedness  or  liability  should  be  in- 
curred (except  in  the  manner  stated)  exceeding 
in  any  year  the  income  and  revenue  actually 
received  by  such  city. 

San  Francisco  Gas  Co.  v.  Brickwedel,  62  Cal. 
641;  Shaw  v.  Statler,  74  Cal.  258. 
dlL.  R.  A. 


A  claim  could  not  be  allowed  or  paid  out  of 
the  funds  of  a  subsequent  fiscal  year. 

Schwartz  v.  Wilson,  75  Cal.  502;  Smith  v. 
Broderick,  107  Cal.  644;  Sutro  v.  Pettii,  74 
Cal.  332. 

This  whole  contract  obligation  is  a  liability 
to  the  full  extent  of  the  whole  period. 

Mies  Waterxcorks  v.  Niles,  59  Mich.  312; 
Smith  V.  Newhurgh,  77  N.  Y.  131;  Springfield 
V.  Edwards,  84  111.  626;  Prince  v.  Quincy,  105 
111.  138,  44  Am.  Rep.  785. 

By  entering  into  a  five  year  contract  the  city 
trustees  surrendered  or  bargained  away  their 
legislative  or  governmental  powers  and  duties. 

Oakland  v.  Carpentier,  18  Cal.  540;  Dill. 
Mun.  Corp.  §  97;  Peopley.  Johnson,  6  Cal.  499; 
Nougues  v.  Douglass,  7  Cal.  65. 

The  inability  of  a  business  corporation  to 
avoid  its  obligation  upon  the  plea  or  ultra  vires 
when  it  has  received  and  retained  the  consid- 
eration for  its  obligation  has  no  application  to 
a  municipal  corporation. 

Von  Schmidt  v.  Widber,  105  Cal.  151;  Toung 
V.  Independent  School  Dist.  No.  47,  Bd.  of  Edu. 
54  Minn.  385;  Gutta  Percha  dt  R.  Mfg.  Co.  v. 
Ogalalla,  40  Neb.  775. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Fresno  duly  and  regularly,  so  far 
as  form  and  procedure  are  concerned,  entered 
into  a  contract  with  plaintiff  by  which  plain 
tiff  agreed  to  take  care  of  and  dispose  of  the 
sewaee  of  the  city  for  the  period  of  five  years 
for  the  sum  of  f  4,900  per  annum,  payable 
quarterly.  Plaintiff  was  required  to  give,  and 
did  give,  a  bond  in  the  sum  of  $10,000,  to 
which  extent  he  agreed  to  reimburse  the  cor- 
poration for  any  liability  or  loss  it  might  incur 
or  suffer  by  reason  of  a  faulty  performance  of 
his  contract.  No  natural  means  were  available 
to  Fresno  for  the  disposition  of  its  sewage.  It 
had  provided  sewers,  but  had  made  no  provi- 
sion for  the  care  of  their  contents.  These 
wete  to  be  discharged  beyond  the  city  limits. 
But,  before  the  sewers  could  be  used,  a  sewer 
farm  was  necessary  for  the  reception  and  treat- 
ment of  the  waste  matter.  The  city  had  se- 
cured no  such  farm.  Under  these  circum- 
stances, the  contract  with  McBean  was  entered 
into.  He  made  the  necessary  expenditures, 
and  year  by  year  performed  his  contract  ac- 
cording to  Its  letter  and  spirit.  Each  year,  in 
turn,  the  city  levied,  collected,  and  apportioned 
to  the  sewer  fund  a  tax  to  cover  the  yearly 
amount  due  McBean,  and  duly  audited  and 
paid  his  demands  on  the  fund.  This  continued 
for  three  years.  During  the  fiscal  year  ending 
May  81,  1894,  plaintiff  performed  his  contract, 
but  the  city  refused  payment  upon  the  ground 
that  the  contract  was  void.  McBean  then  in- 
stituted this  action,  charging  in  the  first  count, 
for  the  value  of  labor  and  services  furnished  at 
defendant's  request,  and,  in  the  second,  plead- 
ing at  length  and  standing  upon  the  contract  in 
question.  He  also  averred  that  there  was  in 
the  sewer  fund,  not  otherwise  appropriated, 
and  available  for  the  payment  of  his  demand, 
more  than  $3,000,  and  such  is  the  undisputed 
fact.  Indeed,  none  of  these  facts  is  disputed. 
Upon  the  trial  most  of  them  were  admitted  un 
der  stipulation,  and  others  proved  without 
confiict.    The  court  sustained  a  general  de- 


796 


California  Sdfbemb  Court. 


Mar.^ 


muirer  to  the  second  cause  of  action.  At  the 
close  of  plaintiff's  case  a  motion  for  nonsuit 
upon  the  cause  of  action  in  assumpsit  was 
made  and  granted.  These  two  rulings  are  the 
errors  complained  of. 

Against  the  validity  of  the  contract,  the  first 
objection  urged  is  that  the  city  had  no  power 
to  enter  into  this  contract  for  the  care  and  dis- 
position of  its  sewage,  because  *'it  has  no  re- 
ference whatever  to  the  sewage  within  the  city, 
bift  provides  for  the  care  and  disposal  of  the 
sewage  from  the  outfall  of  the  sewers  some 
distance  from  the  city."  We  see  no  force  in 
this  objection.  Proper  sewers  are  in  this  day 
so  essential  to  the  hygiene  and  sanitation  of  a 
municipality  that  a  court  would  not  look  to 
see  whether  a  power  to  construct  and  maintain 
them  had  been  granted  by  the  charter,  but 
rather  only  to  see  whether,  by  possibility  the 
power  had  been  expressly  denied.  In  the  case 
of  the  city  of  Fresno,  a  city  of  the  fifth  class, 
the  power  is,  however,  expressly  conferred. 
"The  board  of  trustees  shall  have  power  to 
establish,  construct,  and  maintain  drains  and 
sewers."  Municipal  Corporation  Bill.  $  764, 
subd.  5.  Disposition  of  the  outfall  is  an  es- 
sential part  of  the  maintenance  of  a  sewer 
system,  and  it  must  often  be  necessary  for  in- 
land cities  to  arrange  for  that  disposition  with- 
out their  corporate  limits.  Coldtoater  v.  Tucker, 
86  Mich.  474,  24  Am.  Rep.  601. 

But  the  controlling  questions  presented  by 
this  contract  for  determination  are:  (1)  Does 
it  violate  the  Constitution  and  charter  of  the 
city  of  Fresno?  (2)  Does  it  operate  as  a  sur- 
render or  suspension  of  the  legislative  powers 
of  the  trustees  of  the  city?  The  Constitution 
provides  (art.  11,  §  18):  '*No  .  .  .  city 
.  .  .  shall  incur  indebtedness  or  liability  in 
any  manner  or  for  any  purpose  exceedins;  in 
any  year  the  income  and  revenue  provided  for 
it  for  such  year,  without,  etc.  .  .  .  Any 
indebtedness  or  liability  incurred  contrary  to 
this  provision  shall  be  void."  The  charter  Of 
the  city  of  Fresno  provides,  in  terms  harmon- 
ious with  those  of  the  Constitution:  **The 
trustees  shall  not  create,  audit,  allow,  or  permit 
to  accrue  any  debt  or  liability  in  excess  of  the 
available  money  in  the  treasury  that  may  be 
legally  apportioned  and  appropriated  for  such 
purposes,  etc."  Stat.  1888,  p.  256.  The  char- 
ter of  the  city  of  Fresno  authorizes  the  levying 
and  collecting  of  a  tax,  not  exceeding  10  cents 
on  each  $100.  for  the  sewer  fund.  Municipal 
Corporation  Bill,  §  764,  subd.  9.  No  question 
is  here  presented  but  that  the  text  which  may 
thus  be  collected  is  ample  for  the  payment  of 
the  sums  due  or  to  become  due  to  plaintiff  un- 
der his  contract,  and  the  question  of  the  valid- 
ity of  the  contract  is  free  from  any  embarrass- 
ment from  this  consideration.  In  the  constitu- 
tional provision  under  consideration,  the 
framers  had  in  mind  the  great  and  evergrow- 
ing  evil  to  which  the  municipalities  of  the  state 
were  subjected  by  the  creation  of  a  debt  in  one 
year,  which  debt  was  not,  and  was  not  expected 
to  be,  paid  out  of  the  revenue  of  that  year,  but 
was  carried  on  into  succeeding  years,  increas- 
ing like  a  rolling  snowball  as  it  went,  until  the 
burden  of  it  became  almost  unbearable  upon 
the  taxpayers.  It  was  to  prevent  this  abuse 
that  the  constitutional  provision  was  enacted. 
In  San  Francisco  Oaa  Co.  v.  Bnckwedel,  62 
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Cal.  641,  and  in  ShatP  v.  StatUr,  74  Cal.  258, 
the  question  is  discussed,  and  the  interpreta- 
tion of  the  constitutional  provision  laid  down,, 
and  the  reason  for  it  given.  Each  year's  in- 
come and  revenue  must  pay  each  year's  in- 
indebtedness  and  liability,  and  no  indebtedness 
or  liability  incurred  in  one  year  shall  be  paid 
out  of  the  income  or  revenue  of  any  future 
year.  The  taxpayers  of  municipalities  are 
thus  protected  against  the  improvident  creation 
of  inordinate  debts,  which  may  be  charged 
against  them  and  their  property  in  ever-increas- 
ing volume  from  year  to  year,  until  he  who  is 
without  any  property  may  be  in  a  better  finan- 
cial situation  than  one  who  owns  much. 

Upon  the  other  hand,  the  correlative  rights 
of  a  creditor  of  the  city,  under  these  circum- 
stances and  under  the  law,  have  been  recently 
set  forth  with  exactness  and  clearness  by  Mr. 
Justice  Harrison  In  Weaver  v.  San  Francisco 
City  &  County  (Cal.)  48  Pac.  972:  ** Whoever 
deals  with  a  municipality  does  so  with  notice 
of  the  limitation  of  its  powers,  and  with  notice 
also  that  he  can  receive  compensation  for  his 
labor  or  materials  only  from  the  revenues  and 
income  previously  provided  for  the  fiscal  year 
d urine  which  his  labor  and  materials  are  fur- 
nished, and  with  the  knowledge,  too,  that  all 
other  persons  dealing  with  the  municipality 
have  the  same  rights  to  compensation  and  are 
subject  to  the  same  limitations,  as  he  is.  Even 
though,  at  the  time  of  making  his  contract, 
there  are  funds  in  the  treasury  sufficient  to 
meet  the  amount  of  his  claim,  he  is  charged 
with  notice  that  these  funds  are  liable  to  be 
paid  out  for  municipal  expenditures  before  his 
contract  can  mature  into  a  claim  against  the 
city:  and  if  others,  whose  claims  have  accrued 
subsequent  to  his,  are  able  to  intercept  these 
funds,  he  is  in  the  same  condition  as  any  cred- 
itor who  has  dealt  with  one  whose  assets  are 
exhausted  before  he  presents  his  claim.  He 
acquires  no  claim  in  the  nature  of  a  lien  upon 
these  funds  for  the  amount  of  his  demand,  nor 
is  there  any  legal  obligation  upon  the  munici- 
pality, any  more  than  upon  any  other  debtor, 
to  pay  the  claims  against  it  in  the  order  in 
which  they  are  incurred,  unless  they  are  pre- 
sented in  that  order,  and  in  such  condition  and 
with  such  formalities  as  entitle  the  claimant  to 
immediate  payment.  In  dealing  with  the 
municipality,  he  must  rely  upon  the  integrity 
of  its  officers  that  they  will  not  incur  any  Iia> 
bilities  during  the  year  in  excess  of  the  income 
and  revenue  provided  for  that  year,  and  as  a 
(ttudent  man,  he  will  ascertain,  not  only  the 
amount  of  that  income,  but  also  the  amount  of 
the  claims  already  existing  and  of  those  that 
are  likely  to  be  incurred." 

In  the  case  of  contracts  extending  over  a 
period  longer  than  one  year,  it  may  be  readily 
seen  that  the  municipahty  is  abundantly  pro- 
tected, and  that  it  is  the  contractor  therewith 
who  subjects  himself  to  peril  and  risk  or  loss. 
If  there  are  not  revenues  for  any  given  year 
sufficient  and  available  for  the  payment  of  his 
claims  for  that  year,  those  claims  become 
waste  paper,  and  are  not  carried  over  as  a 
charge  against  the  income,  and  the  revenue  of 
a  succeeding  year.  This  determination  of  the 
law  in  this  state  removes  a  potent  objection 
found  by  the  supreme  court  of  Michigan  to 
sustaining  a  contract  under  a  law  similar  to 
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our  own,  where  the  life  of  the  contract  was  for 
several  years.  Says  the  court:  "There  can  be 
no  doubt,  in  our  opinion,  that  this  whole  con- 
tract obligration  is  a  liability  to  the  full  extent 
of  the  thirty  years  rental;  and  it  is  equally 
clear  that  all  unpaid  sums  would  be  agfrregated 
until  paid."  JViUs  Waterworks  v.  Mies,  60 
Mich.  812. 

In  this  state  such  a  rule  would  not  obtain, 
and  the  contract  under  consideration  is  left 
with  its  validity  to  be  determined  primarily  as 
the  question  is  answered.  Does  it  or  does  it 
not  create  a  debt  or  liability  for  a  given  year 
•exceeding  the  revenue  of  that  year?  And  up- 
on this  it  may  be  said,  at  the  oiltset,  that  there 
is  a  contrarietv  of  opinion  in  the  courts  of  the 
states  which  have  been  called  upon  to  inter- 
pret constitutional  or  charter  provisions  similar 
to  or  identical  with  our  own.  The  state  of 
Michigan,  as  will  be  observed  from  the  case 
last  cited,  holds  such  contracts  to  be  void,  for 
the  reason  above  quoted.  Ohio,  New  Jersey, 
Montana,  and  Oregon  have  reached  the  same 
conclusion,  and  perhaps  other  states.  State  v. 
Medbery,  7  Ohio  St.  526;  Davenport  v.  Klein- 
Schmidt,  6  Mont.  502;  Salem  Water  Co.  v.  Salem, 
fiOr.  29;  Atlantic  City  Waterworks  Co.y.  Read , 
60  N.  J.  L.  665. 

Upon  the  other  hand,  in  Illinois,  Pennsyl- 
vania. Massachusetts,  New  York,  Iowa,  Indi 
ana,  and  Oklahoma  (and  it  may  be  in  others 
which  have  not  come  beneath  our  notice),  it  is 
uniformly  held  that  contracts  such  as  these  are 
not  violative  of  the  constitutional  inhibition. 
East  St.  Louis  v.  East  St.  Louis  Gaslight  d 
C.  Co.  98  III.  415,  88  Am.  Rep.  97;  Erie's 
Appeal,  91  Pa.  498;  Smith  v.  Dedham,  144 
3lass.  177;  Westen  v.  Syracuse,  17  N.  Y.  110; 
Grant  v,  Davenport,  86  Iowa,  396;  Valparaiso 
V.  Gardner,  97  Ind.  1.  49  Am.  Rep.  416; 
Indianapolis  v.  Indianapolis  Gaslight  dt  C.Co. 
«6  Ind.  396;  Territory,  Woods,  v.  Oklahoma,  2 
Okla.  158. 

In  a  certain  very  restricted  sense  it  may  be 
«aid  that  a  liability  is  created  by  a  contract 
such  as  this;  but  to  call  it  a  present  liability 
for  the  aggregate  amount  of  the  payments  in 
the  contract  contemplated  thereafter  to  be 
made  is  not  legallv  permissible.  A  liability  to 
the  city  would  arise  upon  breach  of  contract, 
but  the  Constitution  never  meant  to  protect  the 
city  from  the  consequences  of  its  own  wilful 
and  tortious  acts.  A  liability  might  arise 
against  the  city  for  the  negli^nce  of  its  officers, 
and  the  damages  due  to  an  individual  who  had 
sufflered  therefrom  might  be  great;  but  such 
liability  for  a  municipafwrong  the  Constitution 
never  meant  to  protect  against.  When  we 
come  to  consider  the  contractual  relations 
between  the  city  and  appellant,  it  is  at  once 
seen  that  the  city  cannot  be  liable  in  any  one 
year  for  more  than  |4.900,an  amount  far  within 
the  revenue  derived  to  the  sewer  fund,  and 
further  that  it  cannot  become  liable  for  this 
amount  at  all  until  faithful  service  rendered 
by  the  contractor  each  year.  If  the  city,  in 
any  one  year,  should  fail  to  collect  into  its 
sewer  fund  money  sufficient  to  pay  the  just 
claims  of  the  contractor,  then,  as  above  said,  it 
would  be  the  contractor's  loss,  the  city  would  be 
chargeable  with  no  financial  respousibilitv 
therefor,  and  the  result,  at  the  most,  so  far  as  it 
was  concerned, would  be  a  failure  upon  the  part 
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of  its  officers  to  observe  good  faith  in  their  own 
dealings.  There  need  be  here  no  struggles  with 
the  niceties  of  definitions  given  to  '*debt"  or 
*  'liability. "  An  able  discussion  of  those  ques- 
tions will  be  found  in  the  case  of  Valpa- 
raiso V.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416. 
We  base  our  views  upon  the  conviction  that,  at 
the  time  of  entering  into  the  contract,  no  debt 
or  liability  is  created  for  the  aggregate  amount 
of  the  instalments  to  be  paid  under  the  con 
tract,  but  that  the  sole  debt  or  liability  created  . 
is  that  which  arises  from  year  to  year  in  sepa- 
rate amounts  as  the  Work  is  performed.  These 
views  find  abundant  support  m  the  ad  judicated 
cases  in  this  state.  Article  8  of  the  former 
Constitutioti  of  California  provided  that  the 
legislature  shall  not  create  any  debts  or  lia 
bilities  in  any  manner  which  shall  exceed  the 
sum  of  1800,000,  except  under  certain  specified 
contingencies.  The  state  made  a  contract  for 
the  care  of  its  prison,  for  convict  labor,  etc., 
for  the  period  of  five  years,  agreeing  to  pay 
therefor  the  sum  of  110.000  per  month.  The 
act  came  before  this  court  for  review  in  State 
V.  McCauley,  15  Cal.  429,  where  the  question 
was  elaborately  argued,  and  fully  considered 
by  the  court.  Chief  Justice  Field,  in  deliver- 
ing the  opinion  of  the  court,  spoke  as  follows: 
*The  unconstitutionality  of  the  act  .  .  . 
is  asserted  on  two  grounds:  First,  that  it  ap- 
propriated the  sum  of  $600,000,  and  thus 
created  a  debt  or  liabilitv  against  the  people  of 
the  state  exceeding  the  flrait  prescribed  by  the 
eighth  article  of  the  Constitution.  .  .  . 
The  contract  provides  for  the  payment  of  $10,- 
000  a  month,  and  the  act  appropriates  this  sum 
per  month.  The  appropriations  are  to  take 
effect,  and  the  services  are  to  be  rendered  in 
future.  Until  the  services  are  rendered,  there 
can  be  no  debt  on  the  part  of  the  state.  The 
lessee  could  not  have  claimed,  at  any  time  after 
the  making  of  the  contract,  the  aggregate  of 
all  the  monthly  instalments. — because  the  state 
never  owed  him  that  amount.  The  state  only 
became  indebted  as  the  services  were  each 
month  performed.     .  .     The  8th  article 

was  intended  to  prevent  the  state  from  running 
into  debt,  and  to  keep  her  expenditures,  except 
in  certain  cases,  within  her  revenues.  These 
revenues  may  be  appropriated  in  anticipation 
of  their  receipt,  as  effectually  as  when  actually 
in  the  treasury.  The  appropriation  of  the 
moneys,  when  received,  meets  the  services  as 
they  are  rendered,  thus  discharging  the  liabili- 
ties.as  they  arise,  or  rather  anticipating  and 
preventing  their  existence.  The  appropriation 
accompanying  the  services  operates  in  fact  in 
the  nature  of  a  cash  payment."  This  interpre- 
tation, after  further  consideration  and  argu- 
ment, was  reaffirmed  in  People,  SdcCnuley,  v. 
Brooks,  16  Cal.  11,  and  again  in  Koppikus  v. 
State  Capitol  Comrs.  16  Cal.  248.  In  People  v. 
Arguello,  37  Cal.  524,  it  is  said:  **A  sum  pay- 
able upon  a  contingency,  however,  is  not  a 
debt,  or  does  not  become  a  debt  until  the  con- 
tin  eency  has  happened." 

These  decisions  being  before  the  framers  of 
the  present  Constitution,  under  familiar  rules 
of  interpretation  it  will  be  held  that  their  en- 
actment  of  similar  provisions  was  made  in  the 
light  of  them.  Wallace  v.  San  Jose,  29  Cal. 
181,  is  not  in  conflict  with  these  decisions.  The 
contract  there  contemplated  a  payment  which 
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might  become  a  debt  in  the  year  iu  which  the  I 
coDtract  was  executed,  as  well  as  in  some  fu- 
ture year.  Under  the  peculiar  language  of  the 
charter,  which  forbade  the  creation  of  any  debt 
unless  the  money  was  actually  in  the  treasury 
to  meet  it.  it  was  declared  that  the  council  had 
no  authority  to  provide  for  the  creation  of  a 
debt  to  arise  in  the  future,  any  more  than  to 
create  one  directly  and  in  prceaenti. 

Upon  the  second  propooition,namely,whether 
or  not  the  contract  operates  as  a  surrender  or 
suspension  of  the  legislative  powers  of  the  trus- 
tees of  the  city,  it  is  to  be  observed  that  there 
is  in  this  state  no  inhibition  against  the  making 
of  a. contract  by  a  municipal  board  which shaU 
extend  for  more  than  one  year,  or  even  beyond 
the  term  of  otfice  of  the  board  which  makes  it. 
If  the  legislature  desired  to  restrict  munici- 
palities in  this  particular,  it  could  easily  do  so 
by  the  passage  of  a  law,  such  as  exists  in  some 
other  states,  declaring  void  any  contract  upon 
the  part  of  a  municipality  which  is  to  extend 
beyond  the  current  fiscal  year,  or  beyond  the 
term  of  oflSce  of  the  authorities  which  enter 
into  it.  But,  even  in  the  absence  of  such  pro- 
visions, courts  look  with  disfavor  upon  con- 
tracts by  municipalities  involving  the  payment 
of  moneys  which  extend  over  a  long  period  of 
time — First,  because  such  contracts,  in  th«^ir 
nature,  tend  to  create  a  monopoly  in  favor  of 
the  other  party  thereto  for  supplying  the  city 
with  the  article  contracted  for;  second,  because 
they  may  involve  an  undue  restraint  upon  the 
legislative  powers  of  the  successors  of  the 
board,  and  prevent  those  successors  from  avail- 
ing themselves  of  a  change  in  the  times,  of 
opposition,  of  reduced  rates,  or  other  causes 
operating  legitimately  to  decrease  the  price  of 
the  commodity,  of  which  decrease  in  price  the 
city,by  reason  of  its  contract,  cannot  avail  itself. 
There  is  thus,  by  law  and  reason,  a  well  de- 
fined limit  set  to  such  contracts.  In  the  ab- 
sence of  any  other  objection  to  them,  they  will 
not  be  upheld,  in  the  absence  of  a  clear  show- 
ing of  a  reasonable  necessity  for  their  execu- 
tion.    But  if,  on  the  other  hand,  it  be  made  to 


appear  that,  at  the  time  the  contract  wa& 
entered  into,  it  was  fair  and  just  and  reason- 
able, and  prompted  by  the  necessities  of  th& 
situation,  or  was  in  its  nature  advantageous  to 
the  municipality,  then  such  a  contract  will  not 
be  construed  as'an  unreasonable  restraint  upon 
the  powers  of  succeeding  boards.  In  Ban 
Francisco  Gaslight  Co.  v.  Dunn,  62  Cal.  585„ 
this  court  says:  **In  the  absence  of  an  express 
limitation  as  to  the  period  of  time  for  which  a 
contract  may  be  made,  we  would  hold,  per- 
haps, that  the  contract  with  the  plaintiff  for 
five  years  was  not  beyond  the  power  of  the 
supervisors."  In  BiM  v.  San  Jose,  101  Cal. 
442,  an  action  was  brought  to  set  aside  a  con- 
tract for  five  years,  made  by  the  city  with  an 
electric  company  for  the  lighting  of  its  streets. 
The  complaint  sounded  in  fraud,  and  further 
declared  that  the  contract  was  against  public 
policy,  illegal,  and  void.  The  contract  was 
upheld,  it  being  found  that  there  was  no  fraud,, 
and  that  the  "members  of  the  common  council 
.  .  .  acted  as  honest  men,  and  exercised 
their  honest  discretion  for  the  best  interests  of 
the  city." 

We  have  here,  then,  a  contract  made  for  a 
purpose  expressly  authorized  by  the  charter,  a 
contract  which  looked  to  supplying  the  city 
with  an  absolute  need,  a  contract  which  per- 
tained to  the  ordinary  expenses  of  the  city, 
and.  together  with  other  like  expenses,  was 
well  within  the  limit  of  the  current  revenue 
authorized  by  its  charter  annually  to  be  pro- 
vided for  this  specific  purpose.  The  term  of 
the  contract  was  fair,  indeed,  in  view  of  the 
considerable  expense  which  the  evidence 
showed  plaintiff  was  obliged  to  undergo  to> 
fulfil  his  undertaking.  Under  these  circum- 
stances, we  hold  the  contract  to  be  valid,  ope- 
rative, and  binding  upon  the  city. 

The  judgment  and  order  are  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  overrule  defendants'  demurrer. 


We    concur: 
routte,  J. 


McFarland*     J. ;     6a» 
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STATE  of  Missouri,  ex  rel.  LACLEDE  GAS- 
LIGHT COMPANY, 

V. 

Michael  J.  MURPHY.  Street  Commissioner 
of  St.  Louis,  , 

(130  Mo.  10.) 

!•   The  ri^t  to  lay  eleetric-ll^ht  wires 
in  the  streets  of  a  city  by  virtue  of  a  fran- 


ohise  to  lay  pipes,  fixtures^  or  other  thtn^rs  for 
the  purpose  of  litrhtioff  the  city,  is  subject  to 
the  municipal  control  of  the  streets  and  ffeneral 
police  power  regulating  and  restricting  the  man- 
ner in  which  such  wires,  tubes,  and  cables  may 
be  secured  or  supported  and  Insoiated,— especiaUy 
wtien  the  franchise  was  giren  l)efore  the  use  of 
electricity  for  such  purposes  was  known. 
I.  It  is  a  matter  of  common  knowledf^ 
that  electricity  is  used  for  the  purpose  of  trans- 


Note.— PoMe€  rcQuXaiion  of  electric  companies. 

I.  In  general.  ' 

II.  As  to  the  occupation  of  highways  or  waters. 

III.  As  to  guard  wires. 

IV.  As  to  the  operation  of  electric  lines, 
V.  IAmitation»  of  the  police  power. 

a.  Limitations  in  ^tate  Constitutions. 

1.  impairment  of  obligation  of  contracts. 

2.  Deprivation  of  property  without  due 

process  of  law. 

3.  Class  legislation. 

b.  Limitations  in  Federal  Constitution. 

1.  Statutes  requiring  electric  wires  to  be 
put  underground. 

81  L.  R.  A. 


v.— Continued. 

2.  Statutes  imposing  penalties  upon  tele- 

graph companies  for  not  transmit^ 
ting  and  delivering  messages  prop-- 
erly. 

3.  Statides  regulating  telephone  prices  and 

requiring  service  on  equed  terms  to 
all. 

4.  Statutes  imposing  license  fees  on  teU^ 

graph  companies. 
I.  IngeneraL 
That  the  regulation  of  electric  lines  is  within  the 
range  of  police  regulations  is  perfectly  obvious  on 
the  briefest  consideration  of  the  nature  of  police- 
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mittinfir  sound  by  telephone  and  naeesairee  by  tele- 
irrapb,  and  also  for  generating  light  and  produc- 
ing power. 

rjune  18, 1895.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  as  street  commissioner 
of  St.  Louis  to  permit  relator  to  lay  electric 
wires  under  a  certain  street  in  that  city.  De- 
nied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Hitchcock,  O.  A.  Fin- 
kelnbnrg^,  and  IsaAc  H«  Lionber^er, 
for  relator: 

If  the  state  of  Missouri  has  invested  relator 


with  certain  powers  and  franchises,  among 
which  Is  the  right  to  light  the  city  of  St.  Louis, 
and  to  make  and  vend  gas  lights  and  other 
lights,  including  electric  lights,  and  to  that  end 
to  lay  down  "all  pipes,  fixtures,  or  other  things 
properly  required,"  then  the  city  of  St.  Louis 
cannot  by  any  ordinances  or  requirements  on 
its  part  annul  or  destroy  those  franchises,  nor 
can  it  impair  or  abridge- them,  nor  can  it  im- 
pose substantial  burdens  and  conditions  upon 
their  exercise,  not  imposed  by  the  state  itself. 

Relator,  its  stockholders,  and  all  those  who 
have  invested  in  relator's  securities,  have  vested 
rights  which  cannot  be  substantially  abridged 
or  disturbed  by  the  state  itself,  much  less  by 


power.  The  police  power  is  the  power  of  the  leg- 
islature representing  the  body  of  the  citizens  to 
enforce  the  maxim  *'aic  utere  tuo  ut  alUHum  non 
?ecd<M."  "We  think  it  is  a  settled  principle,"  says 
Chief  Justice  Shaw,  "growing  out  of  the  nature  of 
well-ordered  society,  that  every  holder  of  prop- 
erty, however  absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that  his  use 
of  it  may  be  so  regulated  that  it  shall  not  be  injuri- 
ous to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor 
injurious  to  the  rights  of  the  community.'*  Com. 
V.  Alger,  7  Cush.  84. 

"The  police  power  of  the  state  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort,  and 
quiet  of  all  persons,  and  the  protection  of  all  prop- 
erty within  the  state."  iledfleld,  Ch.  J.,  In  Thorpe 
V.  Rutland  A  B.  R.  Co.  27  Vt.  149,  62  Am.  Doc.  625. 

"The  police  of  a  state,  in  a  comprehensive  sense, 
embraces  its  system  of  internal  regulation,  by 
which  it  is  sought,  not  only  to  preserve  the  public 
order  and  to  prevent  offenses  against  the  state,  but 
also  to  establish,  for  the  intercourse  of  citizens 
with  citzens,  those  rules  of  good  manners  and  good 
neighborhood  which  are  calculated  to  prevent  a 
conflict  of  righta,  and  to  Insure  to  each  the  unin- 
terrupted enjoyment  of  his  own  so  far  as  is  reason- 
ably consistent  with  a  like  enjoyment  of  rights  by 
others."    Cooley,  Const.  Lira.  p.  672,  6th  ed.  p.  704. 

Under  the  reserve  powers  of  the  state,  which  are 
designated  under  that  somewhat  ambiguous  term 
of  police  powers,  regulations  may  be  prescribed  by 
the  state  for  the  good  order,  peace,  and  protection 
of  the  community.  The  subjects  upon  which  the 
state  may  act  are  almost  infinite,  yet  in  its  regula- 
tions with  respect  to  all  of  them  there  is  this  nec- 
essary limitation— that  the  state  does  not  thereby 
encroach  upon  the  free  exercise  of  the  power  vested 
in  Congress  by  the  Constitution.  Within  that  lim- 
itation, it  may  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles,  and  wires  of  elec- 
tric companies  in  its  jurisdiction  which  the  comfort 
and  convenience  of  the  community  may  require. 
Western  U.  Teleg.  Co.  v.  Pendleton,  122  CJ.  8.  347, 80 
L.  ed.  1187, 1  Inters.  Com.  Rep.  306,  Reversing  1  Am. 
Elec.  Cas.  632,»6  Ind.  12, 48  Am.  Rep.  682. 

**The  police  power  is  so  varied  and  comprehensive 
that  an  exact  definition,  as  applicable  to  all  its 
phases,  has  so  far  been  found  to  be  impracticable, 
but  the  instances  in  which  the  existence  of  such  a 
power  has  been  judicially  recognized,  in  particular 
cases,  are  quite  numerous,  as  well  as  various  in 
their  application  to  our  complex  system  of  govern- 
ment. This  .  .  .  power  .  .  .  embraces  the 
entire  system  of  internal  state  regulation,  having 
In  view,  not  only  the  preservation  of  public  order 
and  the  prevention  of  offenses  against  the  state, 
but  also  the  promotion  of  such  intercourse  between 
the  inhabitants  of  the  state  as  Is  calculated  to  pre- 
vent a  conflict  of  rights,  and  to  promote  the  inter- 
ests  of  all.  It  is  a  power  inherent  in  every  sover- 
31  L.  R.  A. 


eignty,  and  is,  in  its  broadest  sense,  nothing  more 
than  the  power  of  a  state  to  govern  men  and  things 
within  the  limits  of  its  own  dominion."  Hockett 
V.  State,  105  Ind.  260, 56  Am.  Rep.  201. 

This  general  power  of  police  regulation  in  re- 
spect to  electric  wires  is  exercised  in  some  states 
by  statutes  expressly  providing  for  insulation  of 
electric  wires  and  other  modes  of  preventing  In- 
juries therefrom. 

A  city  ordinance  prohibiting  the  suspension  of 
electric  wires  over  or  upon  the  roofs  of  buildings, 
or  the  suspension  or  support  of  such  wires  upon 
any  building  unless  it  was  to  supply  some  occupant 
of  the  building  with  electric  light  or  power  or  the 
facilities  for  using  the  wire  In  telegraph  or  tele- 
phone service,  was  contested  in  Electric  Improv. 
Co.  V.  San  Francisco  City  &  County,  4oF^d.  Rep.  583» 
13  L.  R.  A.  131.  but  was  sustained  by  the  court  Saw- 
yer, J.,  in  his  opinion  said:  "That  the  stretching 
of  these  wires  over  buildings  in  the  manner  prac- 
ticed, as  shown  by  the  evidence,  no  one,  I  think, 
can  doubt  after  reading  the  affidavits,  is  extremely 
dangerous,  both  as  being  liable  to  originate  fires, 
and  as  obstructions  to  the  extinguishment  of  fires 
otherwise  originated.  Indeed,  the  danger  Is  a  mat- 
ter of  common  knowledge.  We  might  almost  as 
well  require  strict  proof  of  the  danger  of  storing 
gunpowder,  or  dynamite,  in,  under,  upon,  or  about 
our  houses.  .  .  .  It  is  certainly  competent,  un- 
der the  police  powers  of  the  state,  to  suppress  such 
dangerous  erections  in  the  interest  of  the  common 
safety  of  the  conununity.  Who  can  say,  in  view 
of  the  constant  and  perpetual  menace,  that  the 
provisions  of  this  ordinance  are  unreasonable?" 

II.  As  to  the  occupation  of  hiahways  or  waters. 
The  regulation  of  the  occupation  and  use  of  the 
highways  is  a  well-recognize<l  exercise  of  the  police 
power  of  the  state.  The  highways  within  and 
throughout  the  state  are  constructed  either  by  the 
state  itself,  or  by  municipalities  through  delegated 
powers  from  the  state,  which  has  full  powers  to 
provide  all  the  proper  regulations  of  police  to  gov- 
ern the  actions  of  persons  using  them  and  to  make- 
f  rom  time  to  time  such  alterations  In  these  wajrs  as 
the  proper  authorities  shall  deem  best.  Cooley, 
Const.  Lim.  p.  588. 

The  most  wide-reaching  application  of  the  police 
power  to  the  regulation  of  the  occupation  of  the 
highways  by  electric  lines  Is  the  enactment  of 
statutes  by  which  the  municipal  authorities  are 
given  the  right  to  regulate  the  erection  and  main- 
tenance of  electric  lines  on  the  highways.  Stat- 
utes of  this  nature  have  been  passed  in  almost 
every  state,  and  are  intended  to  delegate  to  the 
local  municipal  authorities  such  portion  of  the 
police  power  of  the  state  as  to  designate  the  place 
in  the  highway  which  the  pole  shall  occupy,  and 
the  number  and  height  of  the  poles,  and  number 
of  wires  to  be  used,  as  shall,  in  their  opinion, 
secure  the   least  possible  inconvenience  to  the 


800 


Missouri  Sitprbmb  Coubt. 


JUHB, 


the  municipal  authorities  of  the  city  of  St. 
Louis. 

8taU,  St.  Louis,  v.  Ladede  Gaslight  Co.  102 
Mo.  472;iS^ate,  BaevssUr,  v.  Greer,  78  Mo.  188; 
Sloan  V.  Pacific  Railroad,  61  Mo.  24,  21  Am. 
Rep.  397;  Scotland  County  y.  Missouri,  I.  <fe  N. 
R  Co.  65  Mo.  123;  Weston  v.  Charleston,  27  U. 
S.  2  Pet.  449,  7  L.  ed.  481;  Dartmouth  College 
V.  Woodward,  17  U.  8.  4  Wheat.  518,  4  L.  ed. 
629;  Louisville  Gas  Co.  v.  Citizens  Gaslight  Co. 
115  U.  8.  683,  29  L.  ed.  510;  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  dt  S.  P.  d;  Mfg. 
Co,  116  U.  8.  650,  29  L.  ed.  516. 

Relator  cannot  comply  with  the  require- 
ments now  made  by  the  city  of  St.  Louis,  or 


accept  the  ordinance  in  question,  without  a 
virtual  surrender  of  its  charter. 

Police  regulations  must  have  some  refereaoe 
to  the  comfort,  safety,  or  welfare  of  socielv. 
They  must  not  be  in  conflict  with  any  of  the 
provisions  of  the  charter;  and  they  must  not, 
under  pretense  of  refutation,  take  from  the 
corporation  anv  of  the  essential  riehts  and 
privileges  whicn  the  charter  confers.  In  short, 
they  must  be  police  regulations  in  fact,  and  not 
amendments  of  the  charter,  or  curtailment  of 
the  corporate  franchise. 

State,  Haeussler,  v.  Greer,  State,  St.  Louis, 
V.  Laclede  Gaslight  Co.,  New  Orleans  Gaslight 
Co.  V.  Louisiana  Light  dt  H.  P.  dt  Mfg.   Co., 


travellDg-  public.    See  statutes  coUected  In  Croe- 
well  OD  Electricity,  chap.  6. 

The  right  to  exercise  this  police  power  is  in- 
ferable from  the  general  power  given  to  muoici- 
pal  govern ments  to  regulate  the  use  of  the  streeta, 
even  when  it  is  not  especially  conferred  upon 
them  by  the  direct  terms  of  a  special  statute.  Dill. 
Mun.  Ck>rp.  %  fl9L 

And  the  courts  have  uniformly  held  that  it  is  a 
valid  and  proper  exercise  of  the  police  power  of 
the  state.  American  Rapid  Teleg.  Co.  v.  Hess,  125 
N.  T.  641. 13  L.  R.  A.  454:  United  States  Ulum.  Co. 
V.  Bess,  19  N.  T.  S.  R.  888;  H.  Clausen  Ik  Sons  Brew- 
ing  Co.  V.  Baltimore  &  O.  Teleg.  Co.  (N.Y.  Sup.  Ct.) 
2  Am.  Elec.  Cas.  210;  People,  New  York  Electric 
Lines  Co.,  v.  Squire.  107  N.  Y.  503;  United  Lines 
Tcleg.  Co.  V.  Grant,  187  N.  Y.  7;  State,  Wisconsin 
Tele  ph.  Co.,  v.  Janes  vlUe  Street  R.  Co.  87  Wis.  72, 
22  L.  R.  A.  759;  Mutual  U.  Teleg.  Co.  v.  Chicago, 
16  Fed.  Rep.  309;  AUentown  v.  Western  U.  Teleg. 
Co.  148  Pa.  147. 

,  The  reason  of  this  is  obvious.  The  primary  and 
fundamental  object  of  all  public  highways  is  to 
furnish  a  passageway  for  travelers  in  vehicles,  or 
on  foot,  through  the  country.  Bouvier,  Inst.  6  442. 
They  were  originally  designed  for  the  use  of 
travelers  alone.  But  in  the  course  of  time  and  in 
the  interest  of  the  general  prosperity  and  comfort 
of  the  public,  they  have  been  put,  especially  in 
large  cities,  to  numerous  other  uses;  but  such  uses 
have  alwajrs  been  held  to  be  subordinate  to  the 
original  design  and  use.  Thus  they  have  been  ap- 
propriated in  recent  times  for  the  reception  of 
sewer,  water  pipes,  gas  pipes,  pipes  for  beating  and 
manufacturing  purposes,  underground  railroads, 
trenches  for  wires  for  telegraph,  telephone,  and 
other  purposes,  which  all  require  in  their  construc- 
tion the  disruption  of  the  pavements,  and  the 
temporary  interruption,  at  least,  of  the  rights  of 
travelers  in  the  public  highways.  The  due  and 
orderly  arrangement  of  the  various  and  conflicting 
claims  to  privileges  in  the  streets  of  large  cities  is 
pre-eminently  a  police  power,  and  it  is  within  the 
legitimate  authority  of  a  legislature  to  delegate  its 
exercise  to  municipal  corporations.  People,  New 
York  Electric  Lines  Co.,  v.  Squire,  mpra. 

Under  such  statutes,  the  municipal  authorities 
may  say  what  streets  shall  be  used,  at  what  points 
in  the  streets  the  poles  shall  be  erected,  and  how 
they  shall  be  planted  and  secured.  American  U. 
Teleg.  Co.  v.  Harrison.  31  N.  J.  Eq.  627:  Wisconsin 
Telepb.  Co.  v.  Oshkosh,  62  Wis.  32. 

And  also  allow  a  change  in  the  line  if  it  becomes 
necessary  in  reconstructing  the  street.  Mononga- 
hela  v.  Monongahela  Electric  Light  Co.  12  Pa.  Co. 
a.  529. 

The  improvement  of  the  streets,  and  what  is 
necessary  to  complete  a  given  improvement 
thereof,  are  matters  solely  within  the  control  of 
the  municipal  corporation,  and  even  the  court  can 
interfere  only  where  there  is  fraud,  corruption,  or 
oppression.  IIM. 
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Where  a  street  is  graded,  and  a  vitrified  pave, 
ment  is  being  laid,  whether  the  poles  of  an  electric- 
light  company  should  be  allowed  to  stand  in  the 
line  of  the  curb,  and  make  a  break  therein  and 
project  out  into  the  angle  of  the  brick  and  curb- 
stone which  forms  the  water  table,  or  should  stand 
back  of  the  curb  line,  leaving  the  curb  condnuoua, 
and  the  water  table  free  and  unobstructed.  Is  a 
question  solely  within  the  jurisdiction  of  the  city 
councils,  and  from  their  decision  there  is  no  ap- 
peal by  such  a  private  corporation  whose  occu- 
pancy and  use  of  the  street  are  adverse  to  and  not 
for  the  benefit  of  the  traveling  public.    Ihid. 

The  plenary  power  of  the  state  on  this  subject 
includes  the  power  to  deny  to  any  form  of  electtlc 
use  the  right  to  occupy  the  highways,  if,  in  the 
opinion  of  the  state  officials,  such  occupation  is 
not  for  the  public  Interest,  except  so  far  as  this 
denial  may  be  in  conflict  with  the  Federal  Consti- 
tution, which  is  the  care,  as  will  be  seen  later,  in 
regard  to  telegraphs,  and  possibly  telephone  lines. 
American  U.  Teleg.  Co.  v.  Harrison,  and  Wisconsin 
Teleph.  Co.  v.  Oshkosh.  8ti2>ra. 

This  power  of  denial  of  the  right  to  occupy  Is, 
with  the  exception  Just  stated,  generally  delegated 
to  municipal  authorities  with  a  view  to  the  proper 
care  of  local  interests,  and  is  Implied  without  ex- 
press words  in  the  general  powers  of  regulating 
and  caring  for  the  streets  and  highways.  In  the 
case  of  electric-light  and  electric-railway  com- 
panies, it  would  seem  that,  in  the  absence  of  in- 
consistent statutory  provisions,  the  municipal 
authorities  might,  in  their  discretion,  wholly  refuse 
an  application  for  leave  to  occupy  the  streets. 
This  point  was  considered  in  a  case  in  which  an 
electric-light  company  sought  for  a  writ  of  man- 
damus to  compel  the  board  of  aldermen  of  a  city 
to  grant  a  location  for  its  poles.  The  company 
based  its  application  upon  a  statute  granting  to 
telegraph  companies  the  right  to  set  their  poles  to 
the  highway,  subject  to  the  designation  of  place 
by  the  aldermen,  and  upon  a  later  statute  provid- 
ing that  the  acts  relating  to  telegraph  companies 
should,  so  far  as  applicable,  extend  to  lines  for  the 
transmission  of  electricity  for  the  purpose  of 
lighting.  The  court  decided  that  the  mandamus 
should  not  issue,  placing  the  refusal  upon  either 
of  two  grounds.  In  the  first  place,  that  the  matter 
of  granting  locations  was  left  to  the  discretion  of 
the  aldermen  of  the  city  or  the  selectmen  of  the 
town,  and  that  they  might  refuse  wholly  to  grant 
such  location,  in  cases  where  it  would  interfere 
with  public  travel  on  account  of  the  narrowness 
of  the  street,  or  for  other  reasons;  and  second,  that 
even  if  it  were  considered  imperative  upon  the 
municipal  authorities  to  grant  such  location  to 
telegraph  companies,  yet  the  reason  for  an  im- 
perative construction  of  this  statute  would  not 
apply  to  electric-light  companies;  that  telegraph 
companies  must  in  almost  all  cases  run  from  town 
to  town,  and  through  different  towns,  and  there- 
fore it  might  be  considered  imperative  that  their 
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and  LouisviUe  Gas  Co.  v.  Citizens  Gaslight  Co. 
^upra. 

Mr.  W.  C.  Bf  arshall,  for  respondent: 

The  lejrislature  could  not  grant  to  the  La- 
clede Gaslight  Company  the  right  to  authorize 
any  one  else  to  use  streets  and  highways,  for 
such  an-  act  would  be  clearly  a  delegation  of 
the  power  vested  in  the  legislature  to  a  private 
and  quasi-public  corporation,  and  in  conflict 
with  the  rights  of  the  city  of  St.  Louis,  under 
the  act  of  1865. 

8t.  Louis  V.  Russell,  116  Mo.  248.  20  L.  R. 
A.  721. 

A  similar  question  arose  in  New  York,  New 
York  Electric  Lines  Co.,  v.  Squire,  145  U.  S. 


175,  86  L.  ed.  666. 14  Daly,  154.  107  N.  Y.593, 
where  the  court  said  the  state  law  of  1885  simply 
transferred  the  reserved  police  power  of  the 
state  from  one  set  of  functionaries  to  another, 
and  required  the  company  to  submit  its  plans 
and  specifications  to  the  latter,  who  would  de- 
termine whether  they  were  in  accordance  with 
the  terms  of  the  ordinance  giving:  it  the  right 
to  enter  and  dig  up  the  streets  of  the  city,  and 
being  so  construed  it  violates  no  contract  rights 
of  the  company  which  might  grow  out  of  the 
permission  granted  by  the  municipality. 

The  said  act  of  1886  comes  within  the  prin- 
ciples settled  In  C/iarlotte,  C.  d;  A.  R.  Co.  v. 
Gibbes,  142  U.  S.  386,  35  L  ed.  1051,  and  is  not 


locations  should  be  granted  by  the  selectmen  of 
every  town  througrh  which  they  should  pass:  but 
the  same  reason  would  not  apply  to  electric- 
lighting  companies,  whose  operations  are  usually 
confined  to  a  single  town  or  part  of  a  single  town, 
and  are  of  local  interest  merely;  and  that  so  far  as 
•electric-lighting  companies  are  concerned,  it  must 
be  taken  to  l)e  the  intent  of  the  statute  that  the 
authorities  of  the  town  to  which,  ordinarily,  the 
whole  business  of  the  electric-lighting  company  is 
•confined  should  have  the  right  to  say  whether  or 
not  any  location  of  poles  should  be  granted.  Sub- 
urban Light  &  P.  Co.  V.  Boston,  163  Mass.  200. 10 
li.  R.  A.  497. 

This  power  of  denial,  however,  is  not  vested  in 
the  municipal  authorities  if  it  is  incon^^istent  with 
express  statutory  provisions  (Suburban  Light  &  P. 
Co.  V.  Boston,  supra),  as,  for  instance,  in  the  case 
of  telegraph  lines,  which  in  most  states  are  directly 
granted  a  right  of  way  by  statute,  and  only  the 
regulation  of  the  use  of  this  right  of  way  is  left  to 
the  city  or  town.  The  state  statutes  granting  this 
right  of  way  to  telegraph  companies  (cited  in 
f^roewell  on  Electricity,  p.  53)  are  generally  copies 
of,  and  are  all  intended  to  conform  to.  and  give 
local  sanction  to,  the  act  of  Congress  which  will  be 
ilisoussed  hereafter,  which  gives  telegraph  com- 
panies the  right  of  way  over  all  post  roads  of  the 
United  States.  The  conflict  between  the  police 
power  of  the  state  and  the  Federal  Constitution  in 
this  regard  will  be  considered  later. 

The  statutes  which  delegated  this  police  power 
of  regulating  the  occupation  of  the  highways  by 
electric  companies  to  the  various  municipalities, 
were  generally  enacted  before  the  advisability  of 
putting  electric  wires  underground  bad  t)een  de- 
veloped by  the  great  increase  in  the  number  of 
such  wires,  but  there  are  at  the  present  time  many 
states  in  which  statutes  expressly  giving  munici- 
pal authorities  the  right  to  regulate  underground 
wires  have  been  enacted.  Such  is  the  case  in  In- 
-diana,  Kansas,  Maryland.  Massachusetts.  Michigan, 
Miesissippi,  Missouri,  New  Hampshire,  New  Jersey, 
New  York»  Ohio,  and  Vermont.  See  Croswell  on 
Electricity,  88  163-165.  These  statutes  are  either 
premlssive  In  their  form,  giving  the  electric  com- 
panies the  right  to  put  their  wires  underground  if 
they  desire,  as  in  Indiana,  Kansas,  Michigan,  Miss- 
issippi, Missouri,  New  Hampshire,  New  Jersey,  and 
i^ew  York,  or  mandatory,  as  in  Maryland,  Massa- 
chusetts, Ohio,  and  Vermont,  or  both,  as  in  some 
of  the  states  above  cited. 

The  necessity  of  these  acts  sprung  out  of  a  great 
evil,  which,  in  recent  times,  has  grown  up  and  af- 
flicted large  cities  by  the  multiplication  of  rival 
and  competing  companies,  organized  for  the  pur- 
pose of  distributing  light,  heat,  water,  the  trans- 
portation of  freight  and  passengers,  and  facilitat- 
ing communication  between  distant  points,  and 
which  require  in  their  enterprises  the  occupation, 
not  only  of  the  surface  and  air  above  the  streets, 
but  indefinite  space  under  trround.  This  evil  had 
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become  so  great  that  every  large  city  was  covered 
with  a  net  work  of  cables  and  wires  attached  to 
poles,  houses,  buildings,  and  elevated  structures, 
bringing  danger,  inconvenience,  and  annoyance  to 
the  public.  Extensive  spaces  under  ground  were 
also  required  to  lay  pipes  and  build  trenches  and 
arches,  to  transact  the  business  of  the  various  cor- 
porations requiring  them.  These  works  not  only 
called  for  great  skill  to  harmonize  the  various  and 
conflicting  claims  of  com  peting  companies  to  rights 
above  as  well  as  beneath  the  ground,  but  a  com- 
prehensive plan  and  supervision,  to  prevent  the 
constant  disruption  of  the  streets  and  the  inter- 
ruption of  travel.  The  necessity  of  a  remedy  for 
these  public  annoyances  bad  long  been  felt,  and  it 
finally  culminated  in  the  enactment  of  the  several 
statutes  referred  to.  People,  New  York  Electric 
Lines  Co.,  v.  Squii-e,  107  N.  Y.  593. 

These  statutes  were  obviously  intended  to  re- 
strain and  control,  as  for  as  practicable,  the 
evils  alluded  to  by  requiring  all  such  wires  to  be 
placed  under  ground  in  such  cities,  and  be  subject 
to  the  control  and  supervision  of  local  officers,  who 
could  reconcile  and  harmonize  the  claims  of  con- 
flicting companies,  and  obviate  in  some  degree 
the  evils  which  had  grown  to  be  almost,  if  not 
quite,  intolerable  to  the  public.  The  scheme  of 
these  statutes  was  not  to  annul  or  destroy  the  con- 
tract rights  of  such  companies,  but  to  regulate  and 
control  their  exercise.  They  did  not  purport  to 
deny  them  any  privileges  theretofore  granted,  but 
they  did  require  that  they  should  be  exercised  with 
due  regard  to  the  claims  of  others,  and  in  such  a 
way  that  they  should  cease  to  constitute  a  public 
nuisance,  and  should  be  enjoined  in  such  a  manner 
as  to  Inconvenience  and  endanger  the  general  pub- 
lic as  little  as  possible.    Thid, 

These  acts  in  their  general  scope  have  always 
been  held  to  be  a  valid  exercise  of  the  police  power 
of  the  state.  American  Rapid  Teleg.  Co.  v.  Hess, 
135  N.  Y.  641, 13  L.  R.  A.  454;  United  States  Ilium. 
Co.  V.  Hess,  19  N.  Y.  S.  R.  883:  H.  Clausen  k  Sons 
Brew.  Co.  v.  Baltimore  &  O.  Teleg.  Co.  (N.  Y. 
Sup.  Ct.)  2  Am.  Elec.  Cas.  210;  People,  New  York 
Electric  Lines  Co.,  v.  Squire,  1U7  N.  Y.  593;  United 
Lines  Teleg.  Co.  v.  Grant,  137  N.  Y.  7. 

As  to  questions  under  the  Federal  Constitution, 
see  inlra^  V.  b. 

For  license  tax  for  use  of  streets  by  electric  com- 
panies, see  also  infra.  V.  b,  4. 

Another  form  m  wnich  the  police  power  of  the 
state  has  been  exercised  upon  electric  companies 
is  found  in  the  variousstatutor;' enactments  which 
provide  that  when  the  lines  are  laid  under  naviga- 
ble streams  they  shall  be  so  laid  and  maintained  as 
not  to  obstruct  navigation.  See  statutes;  Cros- 
well, Electricity,  9  61;  Western  U.  Teleg.  Co.  v.  In- 
man  &I.  S.  S.  Co.  50  Fed.  Rep.  365,  20  U.  8.  App.  247; 
The  City  of  Richmond,  43  Fed.  Rep.  85;  Stephens  & 
C.  Transp.  Co.  v.  Western  U.  Teleg.  Co.  8  Ben.  502; 
Blanchard  v.  Western  U.  Teleg.  Co.  60  N.  Y.  510. 

Similarly,  if  a  line  is  put  across  a  draw  bridge, 
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Id  conflict  with  the    provision    of  the  14th  | 
AroeDoment  that  do  slate  shall  deprive  any  per- 1 
son  of  life,  liberty,  or  property  without  due 
process  of  law.  or  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

M&cfarlane,  J.,  delivered  the  opinion  of 
the  court: 

On  the  petition  of  relator  an  alternative  writ 
of  mandamus  was  issued  by  this  court,  directed  i 
to  respondent.  Murphy,  as  street  commissioner  ' 
of  the  city  of  St.  Louis,  commanding  him  to  ' 
show  cause  why  he  should  not  be  required  to  i 
issue  H  permit  to  relator  to  make  an  excavation 
along  the  east  side  of  Broadway,  as  near  the  { 
curb  as  practicable,  and  extendi  nj;  from  Mound 


street  to  Olive  street  in  the  city  of  St.  Louis, 
in  so  far  as  such  excavation  should  be  necc^ 
sary  for  the  purpose  of  laying  relator's  electric 
wires  under  ground.  By  its  petition,  relator 
represents  that  it  is  a  corporation  created  under 
an  act  of  the  leeislature  of  the  state  approTed 
March  2,  1857.  and  a  supplementary  and 
amendatory  act  approved  March  3,  1857,  and 
an  amend ator}'  act  approved  March  26.  I^t6s. 
These  acts  are  set  out  in  full  in  the  petition. 
The  first,  approved  March  2,  1857,  is  entitled 
"An  Act  to  Incorporate  the  Laclede  Gaslight 
Company."  Laws  1856-57,  p.  598.  The  firj^t 
section  of  the  act  creates  James  M.  Hughes  and 
seven  others  a  body  politic  and  corporate  by 
the  style  of  "The  Laclede  Gaslight  Company, 


the  wires  muet  be  so  arranged  as  not  to  interfere 
with  the  workinK  of  the  draw  or  the  passage  of 
vessels.  Pacifle  Mut.  Teleg.  Co.  v.  Chicago  &  A. 
Bridge  Co.  36  Kan.  118. 

The  propriety  of  this  particular  Instance  of  the 
exercise  uf  the  {lollce  power  of  the  state  over  high- 
ways has  never  been  questioned,  and  is  obviously 
valid  for  the  reasons  given  as  to  underground  wires. 

Other  forms  in  which  the  police  power  of  the 
state  has  been  exercised  in  regard  to  the  occur>a- 
tlon  of  the  streets  by  electric  wires  are  the  statutes 
found  in  a  few  states  as  to  cutting  wires  when 
nececeary  for  moving  buildings,  giving  this  power 
when  necessary  from  the  circumstances  of  the 
case.  Croswell,  Electricity,  6«  2fiG-265,  and  statutes 
inflicting  penalties  for  injuries  to  electric  lines, 
posts,  or  apparatus.    Id.  6  265,  note. 

The  relative  rights  of  trolley  railway  companies* 
and  the  owners  of  telephone  or  other  electric  lines 
in  the  use  of  streets  is  a  kindred  subject,  but  dis- 
tinct from  that  of  this  note,  and  will  be  separately 
treated  hereafter;  but  much  can  now  be  found  on 
that  question  in  Cumberland  Teleph.  &  Teleg.  Co. 
V.  United  Electric  R.  Co.  (Tenn.)  27  L.  R.  A.  236,  and 
cases  there  cited. 

III.  As  toffuard  uHres. 

Considering  the  dangerous  nature  of  electric 
wires  It  would  seem  to  be  clearly  witiiin  the  rea- 
sonable exerciJHj  of  police  power  to  require  guard 
wires  to  be  placed  between  different  electric  wires 
where  several  lines  cross  each  other  or  hang  at  dif- 
ferent heights  along  the  street.  In  one  case  a  mu- 
nicipal ordinance  requiring  such  guard  wires  has 
been  brought  in  question  and  sustained.  State, 
Wisconsin  Teleph.  Co.,  v.  Janesville  Street  R.  Co. 
87  Wis.  72,  22  L.  R.  A.  759.  The  court  says:  "The 
ordinance  is  reasonable  because  it  requires  that  to 
be  done  which  in  law  and  good  conscience  the  de- 
fendant (a  trolley  railroad  company)  ought  to  do 
for  the  protection  of  the  relator  (a  telephone  com- 
pany) whose  established  business  it  has  endangered 
and  disturbed.  Second,  it  is  clearly  sustained  un- 
der the  police  power  of  the  city.  .  .  .  There  can 
be  no  question  at  this  late  day  but  that  our  muni- 
cipal corporations  may  make  all  reasonable  regu- 
lations for  the  location  and  use  of  electric  wires  in 
the  street  and  require  all  reasonable  safeguards 
for  the  same.^* 

That  a  lawfully  authorized  order  or  direction  of 
the  mayor  requiring  companies  using  trolley  wires 
to  guard  and  protect  them  by  what  is  known  as 
guard  wires  had  been' made,  is  alleged  by  plea  of  a 
telephone  company  in  McKay^  v.  Southern  Bell 
Teleph.  Co.  (Ala.)  ante,  589,  In  which  the  telephone 
company  sought  to  escape  liability  for  negligence 
in  respect  to  its  own  dangerous  wii-es  by  asserting 
that  the  damage  was  caused  by  the  trolley  com- 
pany's failure  to  obey  such  order  as  to  the  guard 
wires,  but  this  plea  was  held  bad  on  demurrer. 

For  casern  as  to  the  duty  of  electric  companies  to 
L.  R.  A. 


maintain  guard  wires  as  a  reasonable  exercise  of 
care,  even  when  no  ordinance  or  other  public 
regulation  has  ordered,  see  note  to  Denver  Consoi. 
Electric  Co.  v.  Simpson  (Colo.)  ante^  566. 

IV.  Alt  to  the  operation  of  electric  line*. 

The  most  important  form  in  which  the  ])olic*e 
power  of  the  state  has  been  exercised  upon  the 
operation  of  electric  lines  is  found  in  the  statutes 
which  regulate  the  operation  of  telegraph  com- 
panies and  require  them  to  receive  and  transmit 
messages  in  good  faith,  with  impartiality,  and  with 
due  care  and  reasonable  dispatch.  Such  statutes 
are  in  existence  in  most  states,  and  in  many  case:^ 
a  penalty  is  affixed  to  the  nonperformance  of  the 
statutory  duty.  See  statutes  collected  in  CroswelU 
Electricity,  chap.  15. 

These  statutes  are  valid  exercises  of  the  police 
power,  for  they  are  merely  statutes  which  require 
persons,  whether  natural  or  artificial,  doing  busi- 
ness within  the  state,  to  transact  that  business  with 
fairness,  diligence,  and  impartiality.  Western  I'. 
Teleg.  Co.  v.  Pendleton,  85  Ind.  12, 48  Am.  Rep.  8K. 
Rev'd  as  to  interstate  business  in  123  U.  S.  347,  30  L. 
ed.  1187, 1  Inters.  Com,  Rep.  806;  Western  U.  Teleg. 
Co.  V.  Meredith,  «5  Ind.  98.  These  statutes,  how- 
ever,  have  been  drawn  in  question  in  several  cases 
in  regard  to  their  extraterritorial  force  as  l^emg 
in  conflict  with  the  exclusive  powers  of  Congress 
over  interstate  commerce.  This  question  will  be 
discussed  later. 

The  application  of  the  Sunday  law  to  a  telegraph 
company,  although  it  is  a  foreign  corporation,  is 
sustained  in  Western  U.  Teleg.  Co.  v.  Yopst,  118 
Ind.  248,  3  L.  R.  A.  224. 

In  various  other  cases  which  did  not  expressly 
decide  that  Sunday  laws  were  applicable  to  tele- 
graph business  the  application  of  such  statutes  has 
been  impliedly  recognized,  as  by  making  the  neces- 
sity of  the  message  the  test  of  the  duty  of  the 
telegraph  company  to  receive  and  transmit  it.  As 
illustrations  of  these  cases  are  Rogers  v.  Western 
U.  Teleg.  Co.  78  Ind.  169, 41  Am.  Rep.  558:  Western 
U.  Teleg.  Co.  v.  McLaurin.  70  Miss.  36:  Thompson 
V.  Western  U.  Teleg.  Co.  82  Mo.  App.  191;  Burnett  v. 
Western  U.  Teleg.  Co.  39  Mo.  App.  599;  Rassett  v. 
Western  U.  Teleg.  Co.  48  Mo.  App.  566:  Western  r. 
Teleg.  Co.  v.  Wilson,  93  Ala.  32;  Western  r.  Teleg. 
Co.  v.Hutcheson,91Qa.252;  MlUingham  v.  Western 
U.  Teleg.  Co.  Id.  449. 

Another  form  of  the  police  regulation  of  the  op- 
eration of  electric  lines  is  found  in  the  statutes 
which  have  been  enacted  in  several  states,  and 
which  require  telegraph  companies  to  make  free 
delivery  of  (messages  within  a  certain  limited  dis- 
tance from  the  central  office.  Telegraph  com- 
])anies  often  do]this  voluntarily,  but  in  some  states 
acts  are  passed  compelling  them  so  to  do.  Such 
statutes  are  found  in  California,  Connecticut, 
Georgia,  Minnesota,  Ohio,  and  Oregon  (see  Croswell 
on  Electricity,  {l!417<;  and  under  the  general  niie 


1895. 


State,  ex  rel.  Laclede  Gaslight  Co.,  v.  Murphy. 


803 


and  by  that  name  they  and  their  successors  and 
assigns  are  given  perpetual  succession,"  etc. 
The  second  section  fixed  the  capital  stock  at 
$50,000,  and  authorized  it  to  be  increased  to 
$2,000,000.  The  third  section  directs  that  the 
affairs  of  the  company  shall  be  managed  by  a 
board  of  not  less  than  live  directors,  etc.  The 
fourth  section  authorizes  books  of  subscription 
for  the  capital  stock  to  be  opened  in  St.  Louis, 
and,  upon  the  sum  of  $50,0(K)  being  subscribed, 
provides  that  the  company  may  organize  under 
this  charter.  Section  5  provides  that  said  com- 
pany, its  successors  and  assigns,  should,  within 
the  corporate  limits  of  said  city,  not  embraced  i 
within  the  limits  as  establishea  by  act  of  1839, 1 
**have  and  enjoy,during  the  continuance  of  this  ' 


act,  the  sole  and  exclusive  privilege  and  right 
of  lighting  the  same,and  of  making  and  vending 
gas,  gas  lights,  gas  fixture.s,  and  of  any  sub- 
stance or  material  that  may  be  now  or  hereafter 
l)e  used  as  a  substitute  therefor,  and  to  that 
end  may  establish  and  lay  down,  in  said  por- 
tion of  said  corporate  limits,  all  pipes,  fixtures, 
or  other  things  properly  required,  in  order  to 
do  the  same  (the  same  to  be  done  with  as  much 
dispatch  and  as  little  inconvenience  to  the  pub- 
lic as  possible),  and  shall  also  have  all  other 
powers  necessary  to  execute  and  carry  out  the 
privileges  and  powers  hereby  granted  to  said 
company."  Section  6  authorizes  the  city  of 
St.  Louis  and  the  company  to  make  any  con- 
tracts that  they  may  deemto  their  mutual  ad- 


lald  down  in  Western  U.  Teleff.  Co.  v.  Pendleton, 
123  U.  S.  347,  80  L.  ed.  1187, 1  Inters.  Com.  Rep.  308, 
are  undoubtedly  a  valid  exercise  of  the  police 
power,  so  far  as  they  do  not  conflict  with  the  Fed- 
eral Constitution,  which  will  be  considered  later. 

Another  form  of  police  regulation  of  the  oper- 
ation of  electrig  lines  is  statutes  regulating  the 
prices  which  the  company  shall  charjfe  for  serv- 
ices. In  the  case  of  telegraph  and  telephone  lines 
there  have  been  enacted  in  several  states  statutes 
which  fix  maximum  prices  for  releirraph  and  tele- 
phone service.  This  is  the  case  in  Florida,  Indiana, 
Maryland,  Mississippi,  Missouri,  Nebraska,  New 
Jersey,  Pennsylvania,  and  Vermont,  and  statutes 
with  a  similar  Intent  as  to  electric  light  service  ex- 
ist in  many  states.  8t  Louis  v.  Bell  Teleph.  Co.  9« 
Mo.  623.  2  L.  R.  A.  278;  Hockett  v.  State,  105  Ind.  230, 
55  Am.  Hep.  201;  Central  U.  Teleph.  Co.  v.  Brad- 
bury, 106  Ind.  1;  Johnson  v.  State,  113  Ind.  143: 
Central  U.  Teleph.  Co.  v.  State,  Falley,  118  Ind.  194, 
123  Ind.  113;  State,  Webster,  v.  Nebraska  Teleph. 
Co.  17  Neb.  128,  68  Am.  Rep.  404.  The  statutes  are 
cited  in  Croswell  on  Electricity,  6  319,  note. 

The  validity  of  this  exercise  of  the  police  power 
has  been  little  questioned.  Tt  was  maintained  to 
its  fullest  extent  in  a  case  in  Indiana  (Hockett  v. 
State,  tmpra,)  in  which  the  right  of  a  state  to  enact 
maximum  charges  for  telephone  service  was  the 
point  in  issue.  The  court  describes  the  police  power 
of  the  state  in  the  terms  given  in  the  beginning  of 
this  note,  and  adds:  "When  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  has  an  inter- 
est, he  in  effect  grants  to  the  public  an  interest  in 
such  use,  and  must,  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  public,  for  the  com- 
mon good,  as  long  as  he  maintains  the  use  to  which 
he  has  so  devoted  his  property,  and  he  can  only  es- 
cape such  public  control  by  withdrawing  his  grant 
and  discontinuing  the  use.  In  support  of  that  con- 
clusion.the  court  said  it  has  been  customary  in  Eng- 
land from  time  immemorial,  and  in  this  country 
from  its  first  colonization,  to  regulate  ferries,  com- 
mon carriers,  hackmen,  bakers,  millers,  whar- 
fingers, innkeepers,  and  the  like,  and,  in  so  doing,  to 
fix  a  maximum  of  charges  to  be  made  for  services 
rendered,  accommodations  extended,  and  articles 
ftold.  .  .  .  The  obvious  deduction  from  what  has 
been  said,  as  well  as  from  the  authorities  cited,  is 
that  the  power  of  a  state  legislature  to  prescribe 
the  maximum  charges  which  a  telephone  company 
may  make  tor  services  rendered,  facilities  af- 
forded, or  articles  of  property  furnished  for  use  in 
its  business,  is  pieuary  and  complete.^* 

The  delegation  of  this  TH>wer  to  municipal  au- 
thorities, however,  is  not  to  be  eaj?ily  inferred,  but 
must  be  by  express  statute  or  by  necessary  infer- 
ence for  the  proper  exercise  of  other  powere*  con- 
ferred by  express  statutes,  and  a  mere  power  given 
to  municipal  authorities  to  "regulate*'  telephone 
companies  will  not  confer  this  right,  nor  will  a  gen- 
eral power  to  pass  such  ordinances  as  are  for  the 
31  L.  R.  A. 


\  general  welfare  of  the  city.  If  other  specific  grants 
of  powers  in  the  charter  show  that  the  general  wel- 
fare clause  was  intended  to  include  such  power 
St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2  L.  H.  A. 
278. 

A  kindred  form  of  the  exercise  of  the  police 
power  over  the  business  of  electric  companies 
arises  in  cases  where  the  state  or  city  exacts  a  li- 
cense fee  from  such  companies  for  the  use  of 
streets.  The  nature  of  this  fee  has  been  disputed 
In  several  oases.  Western  U.  Teleg.  Co.  v.  Phila- 
delphia, 22  W.  N.  C.  39;  Chester  v.  Western  U. 
Teleg.  Co.  164  Pa,  4ft4,  3  Lane.  L.  Rev.  174;  Philips- 
burg  V.  Central  Pennsylvania  Teleph.  &  S.  Co.  22 
W.  N.  C.  572;  Lancaster  v.  Edison  Electric  Ilium. 
Co.  8  Pa.  Co.  Ct.  178. 

It  is  generally  conceded  not  to  be  a  tax,  strictly 
speaking.  Chester  v.  Western  U.  Teleg.  Co.,  Lan- 
caster V.  Edison  Electric  Ilium.  Co.,  Philipsburg 
V.  Central  Pennsylvania  Teleph.  &  S.  Co.,  and 
Western  U.  Teleg.  Co.  v.  Philadelphia,  itwpra;  Phil- 
adelphia V,  Postal  Teleg.  Cable  Co.  67  Hun,  21. 

But  to  be  a  true  exercise  of  the  police  power. 
Lancaster  v.  Edison  Electric  Ilium.  Co.,  Western 
U.  Teleg.  Co.  v.  Philadelphia,  Philadelphia  v.  Pos- 
tal Teleg.  Cable  Co.,  Philipsburg  v.  Central  Penn- 
sylvania Teleph.  &  8.  Co.,  and  Chester  v.  Western 
U.  Teleg.  Co.  mpra. 

But  not  to  be  such  an  ordinary  police  power  as 
is  incidental  to  the  power  of  regulating  the  use 
and  occupation  of  the  highways,  but  to  be  so  far  a 
special  power  as  to  require  express  delegation  by 
statute  from  the  state  to  the  municipal  authori- 
ties. Philipsburg  v.  Central  Pennsylvania  Teleph. 
&  8.  Co.  fnipra. 

This  seems  to  he  the  correct  view  of  the  case.  The 
fee  cannot  be  considered  as  a  tax,  for  there  is  no  as- 
sessment. It  is  not  based  on  any  valuation  of  prop, 
erty,  and  it  is  not  laid  merely  for  revenue,  but  as 
a  consideration  for  certain  privileges,  either  of  set- 
ting poles  in  the  streets,  of  municipal  inspection 
and  care  of  the  same,  or  for  the  mere  privilege  of 
carrying  on  business.  Philipsburg  v.  Central  Penn- 
sylvania Teleph.  &  S.  Co.,  Western  U.  Teleg.  Co.  v. 
Philadelphia,  Lancaster  v.  Edison  Electric  Ilium. 
Co.  and  Chester  v.  Western  U.  Teleg.  Co.  mpra. 

Considered  in  this  light,  it  is  generally  held  to  be 
a  valid  exercise  of  the  police  power  by  a  municipal- 
ity, if  such  power  has  been  delegated  to  it  by  the 
state.  Harnsburg  v.  Pennsylvania  Teleph.  Co.  15 
Pa.  Co.  Ct.  618:  Lancaster  v.  Edison  Electric  Ilium. 
Co.,  and  Philipsburg  v.  Central  Pennsylvania 
Teleph.  k  S.  Co.  mitni:  Postal  Teleg.  Cable  Co.  v. 
Baltimore,  79  Md.  502,  24  L.  R.  A.  161;  Chester  v. 
Western  U.  Teleg.  Co.,  and  Western  C.  Teleg.  Co. 
V.  Philadelphia,  impra. 

But  the  exercise  of  such  power  must  not  coni3ict 
with  the  Federal  Constitution  granting  exclusive 
rights  of  regulation  of  interstate  commerce  to  Con- 
gress, as  will  be  seen  later.  As  to  power  of  state 
to  control  or  impose  burdens^by  license  taxes^  or 
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vantage  in  regard  to  the  lighting  of  any  parts 
of  said  portion  of  said  corporate  limits,  or  any 
other  thing  relating  to  the  business  and  affairs 
of  said  company.  It  provides  that  "the  said 
city  shall  have  the  right,  at  the  expiration  of 
twenty  years  from  the  time  of  the  organization 
of  said  company,  under  this  charter,  to  pur- 
chase all  the  property  and  effects  of  the  same, 
paying  therefor  to  the  same  the  value  of  such 
property  and  effects,  with  20  per  cent  added 
thereto,"  and  the  manner  of  ascertaining  the 
value  by  appraisers  is  provided.  Said  section 
has  this  further  provision :  *  'If  said  city  fail  so 
to  purchase  said  properly  and  effects,  then  this 
charter  shall   be  and   the  same  is  hereby  re- 


newed and  extended  for  the  further  period  of 
thirty  years  after  the  expiration  thereof." 
Section  7  punishes  any  person  or  body  corpo 
rate  who  interferes  with  the  privileges  granted 
to  said  company  or  exercises  like  acts  or  privi- 
leges, by  a  forfeit  and  tine  to  said  company  of 
11,000  for  every  such  offense,  and  makes  each 
day's  continuance  of  such  offense  a  new  offense. 
Section  8  exempts  the  company  from  the  oper- 
ation of  §^  6,  7,  13,  14,  15,  18,  and  20  of  art.  1 
of  "An  Act  Concerning  Corporations."  ap- 
proved November  23,  1855.  The  sections  of 
the  act  of  November  23.  1855,  here  referred  to, 
are  contained  in  chap.  34,  Rev.  Stat.  1855, 
pp.  371-374.     Section  9  is  as  follows:     "This 


otherwise  on  such  companies  when  doing  an  Inter- 
state business,  see  note  to  Postal  Telejr.  Cable  Co. 
V.  Baltimore  (Md.)  24  L.  R.  A.  161. 

Another  exercise  of  the  police  power  In  reflrulat- 
Ing  the  operation  of  electric  lines  is  found  in  the 
statutes  requiring  telegraph  and  telephone  com- 
panies to  supply  equal  facilities  to  all  who  desire  to 
use  them,  including  other  teleirraph  and  telephone 
companies.  Croswell,  Electricity,  chap.  U.  These 
statutes  are  a  valid  exercise  of  the  police  power  of 
the  state.  Atlantic  &  P.  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  4  Daly,  527;  United  States  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  56  Barb.  46;  Smith  v.  Gold  & 
8.  Teleg.  Co,  42  Hun.  464:  Bradley  v.  Western  U. 
Teleg.  Co.  17  Fed.  Rep.  834,  note:  Metropolitan  Grain 
&  S.  Exchange  v.  Chicago  Board  of  Trade,  16  Fed. 
Rep.  850;  Shepard  v.  Gold  &  S.  Teleg.  Co.  38  Hun, 
338;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb. 
336,  27  L.  R.  A.  622;  Sterrett  v.  Philadelphia  Local 
Teleg.  Co.  18  W.  N.  C.  77;  Davis  v.  Electric  Report- 
ing Co.  19  W.  N.  C.  567:  Cain  v.  Western  U.  Teleg. 
Co.  18  Cin.  W.  L.  Bull.  287;  New  York  &  C.  Grain  &  S. 
Exchange  v.  Chicago  Board  of  Trade.  127  141. 153,  2 
L.  R.  A.  411;  Marine  Grain  &  S.  Exchange  v.  West- 
ern U.  Teleg.  Co.  22  Fed.  Rep.  23;  Chesapeake  &  P. 
Teleph.  Co.  v.  Baltimore  &  O.  Teleg.  Co.  66  Md.  399, 
59  Am.  Rep.  167;  State,  American  U.  Teleg.  Co.,  v. 
Bell  Teleph.  Co.  36  Ohio  St.  286;  Commercial  U. 
Teleg.  Co.  v.  New  England  Teleph.  &  Teleg.  Co.  61 
Vt.  241, 5  L.  R.  A.  161;  State,  Baltimore  &  O.  Teleg. 
Co.,  Bell  Teleph.  Co.  23  Fed.  Rep.  589;  State,  Postal 
Teleg.  Cable  Co.  v.  Delaware  &  Atlantic  Teleph.  & 
Teleg.  Co.  47  Fed,  Rep.  633,  Afflpined  mthnom.  Dela- 
ware &  A.  Teleg.  &  Telei)h.  Co.  v.  State.  Postal 
Teleg.  Cable  Co.,  50  Fed.  Rep.  677, 3  U.  S.  App.  3D; 
Bell  Teleph.  Co.  v.  Pennsylvania,  Baltimore  &  O. 
Teleg.  Co.,  7  East.  672;  People.  Postal  Teleg.  Cable 
Co.,  V.  Hudson  River  Teleph.  Co.  19  Abb.  N.  C. 
486. 

These  statutes  requiring  telegraph  and  telephone 
companies  to  supi>ly  equal  facilities  have  been  ques- 
tioned c»nly  in  respect  to  telephone  companies 
where  a  contract  had  been  made  to  give  the  exclu- 
sive use  of  the  telephone  service  tor  telegraphic 
use  to  a  single  company.  In  one  case  only  such  a 
contract  was  sustained,  but  in  other  cases  it  was 
held  invalid  as  against  the  statute.  As  to  these,  see 
note  to  Com.  v.  Petty  (Ky.)  29  L.  R.  A.  791. 

Other  forms  of  police  regulation  of  the  operation 
of  electric  lines  are  found  in  the  statutes  requiring 
telegrams  to  be  kept  in  inviolate  secrecy  by  the 
operators  (Croswell,  Electricity,  §  438),  and  prevent- 
ing outsiders  from  tapping  the  wires,  or  otherwise 
gaining  information  as  to  the  contents  of  telegrams 
or  hearing  telephone  messages  (Id.  S  439).  and  stat- 
utes exempting  telegraph  operators  from  Jury 
duty.    Id.  M  440-442. 

An  instance  of  the  application  of  poUce  regula- 
tion to  electric  railways  is  found  in  the  statute  re- 
quiring screens  or  enclosures  oh  the  front  of  the 
car  to  protect  the  motorman  in  cold  weather. 
31  L.  R.  A. 


Ohio  Laws,  1888.  p.  220,  6§  1,  2;  Minn.  Gen.  Laws 
1893,  chap.  63.  68  1-3. 

These  statutes  have  been  held  to  be  valid  exercise 
of  the  police  power.  State  v.  Hoskins.  68  Minn.  35, 
25  L.  R.  A.  750;  State  v.  Smith  (Minn.)  25  L.  R.  A. 
759:  State  v.  Nelson,  52  Ohio  St.  88.  26  L.  R.  A.  317; 
State  V.  Nelson,  31  Ohio  L.  J.  230. 

V.  Limitations  of  the  poliee  power. 
The  police  power  has  been  previously  shown  to 
be  an  inherent  power  of  the  state  to  impose 
such  regulations  upon  the  use  of  property  and 
the  conduct  of  individuals  as  will  promote  the 
peace  and  safety  of  the  community.  As  the  people 
are  the  source  of  universal  power  in  government, 
it  results  that  there  are  no  limitations  to  the  exer- 
cise of  the  police  power  except  such  as  have  been 
voluntarily  imposed  by  the  people  in  the  constitu- 
tions adopted  by  them  In  the  several  states,  or  in 
the  Federal  Constitution. 

a.  Limitations  in  state  Constitutions. 
Several  provisions  of  the  Constitutions  hax-ebeeo 
alleged  in  various  instances  to  conflict  with  the  ex- 
ercise ot  police  regulation  of  electric  lines  in  ditfer- 
ent  forms  of  the  exercise  of  this  power. 

1.  Impairmerit  of  ohUgation  of  contracts. 
It  has  been  ulleged  in  some  oases  that  the  provi- 
sionsof  a  state  Constitution  which  prohibit  the  pase- 
age  by  the  legislature  of  any  statute  impairing  the 
obligation  of  a  contract,  render  unconstitutional 
laws  which  require  electric  lines  to  be  placed  un- 
der ground,  because  the  franchise  which  the  elec- 
tric company  has  from  the  municipal  authorities  t4» 
erect  its  poles  and  string  its  wires  in  the  streets  is  a 
contract.  This  contention  has  not  been  sustained. 
The  police  power  of  the  state  exercised  for  the 
safety  and  welfare  of  the  inhabitants,  overrides  any 
contracts  between  Individuals,  or  even  contractH 
between  cori)orations  and  the  state,  in  the  charter 
granted  by  the  state  to  the  electric  companies,  or 
the  franchises  granted  to  such  companies,  either 
directly  by  the  state,  or  mediately  through  the 
municipal  authorities.  Moreover,  statutes  which 
require  electric  wires  to  be  put  underground  do 
not  impair  any  contract  m  the  grant  to  the  com- 
panies of  the  right  to  construct  their  lines  in  the 
streets,  ior  the  grant  of  the  right  to  carry  their 
lines  through  the  streets  was  made  originally  sub- 
ordinate to  the  convenience  of  public  travel,  and 
still  remains  in  full  force  to  this  extent,  and  the 
exercise  of  it  Is  merely  regulated  in  such  way  as  t(i 
insure  the  safety  and  comfort  of  the  inhabitants. 
People,  New  York  Electric  Lines  Co..  v.  Squire,  107 
N.  Y.  503;  Monongabela  v.  Monongahela  Electric 
Light  Co.  12  Pa.  Co.  Ct.  529;  Western  U.  Teleg.  Co. 
v.  New  York.  38  Fed.  Rep.  562,  3  L.  R.  A.  440,  2 
Inters.  Com.  Rep.  538;  American  Rapid  Teleg.  Co. 
V.  Hess.  125  N.  Y.  641, 13  L.  R.  A.  454:  United  States 
Ilium.  Co.  V.  Hess,  19  N.  Y.  S.  R.  883;  United  Lines 
Teleg.  Co.  v.  Grant,  137  N.  Y.  7. 
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act  shall  take  effect  from  its  passage,  and  shall 
continue  in  force  for  thirty  years."  The  act 
of  March  8, 1857(Law8 1857.p.599),i8  as  follows: 

**An  Act  Supplementary  and  Amendatory  of 
an  Act  Entitled  'An  Act  to  Incorporate  the  La- 
clede Gaslight  Company.'  Be  it  enacted  by 
the  general  assembly  of  the  state  of  Missouri 
as  follows: 

**Sec.  1.  The  act  to  which  this  act  is  amenda- 
tory is  hereby  amended  as  that  the  words  'sole 
an<)  exclusive/  in  the  5th  section  of  the  act  are 
stricken  out. 

"Sec.  2.  The  city  of  St.  Louis  shall  not  be 
compelletl,  in  any  purchase  which  it  may  make 
under  the  6th  section  of  the  before- recited  act, to 


pay  more  than  the  appraised  value  of  the  prop- 
erty and  effects  of  the  corporation  created  by 
said  act,  without  any  addition  of  percentage. 

**This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage." 

The  act  of  March  26,  1868  (Laws  1868.  p. 

187),  was  entitled  "An  Act  to  Amend  an  Act 

to  Incorporate  the  Laclede  Gaslight  Company, 

approved  March  2,  1857,"  and  is  as  follows: 

"Sec.  1.  The  said  Laclede  Gaslight  Company 

shall  and  may,  within  the  corporate  limits  of 

the  city  of  St.  Louis,  as  the  same  are  now  or 

may  hereafter  be  established «  exercise,  have, 

i  hold,  and  enjoy  forever,  all  the  rights,  privi- 

'  leges,  and  franchises  granted  to  it  by  the  5ih 


2.  DeprivaiUm  of  property  tcithout  due  procc^i  of 
law. 
Id  several  cases  it  has  been  urired  that  the  acts 
which  require  electric  wires  to  tte  placed  under 
ground  deprive  electric  companies  of  a  species  of 
property,  namely,  the  right  under  their  franchises 
to  construct  their  lines  In  the  streets,  and  that  this 
deprivation  is  without  due  process  of  law.  This 
contention  cannot  be  sustained  even  if  the  fran- 
chise rights  are  considered  as  a  species  of  property, 
for  such  rights  are  subordinate  to  the  convenience 
of  travel,  and  the  statutes  arc  simply  a  regulation 
of  the  mode  of  enjoying  this  species  of  property  In 
the  manner  most  consistent  with  the  safety  and 
comfort  of  the  public.  Monongahela  v.  Monon- 
gahela  Electric  Light  Co.  12  Pa.  Co.  Ct.  639:  Amer. 
ican  Rapid  Teleg.  C<».  v.  Hess,  126  N.  Y.  till,  13  L,  R. 
A.  4o4;  People,  New  York  Electric  Lines  Co.,  v. 
Squire,  107  N.  Y.  563:  United  States  Ilium.  Co.  v. 
Hess,  19  N.  Y.  S.  R.  883;  United  Lines  Teleg.  Co.  v. 
Grant,  137  N.  Y.  7;  Western  U.  Teleg.  Co.  v.  New 
York,  38  Fed.  Rep.  532,  3  L.  R.  A.  449, 2  Inters,  (^om. 
Rep.  533. 

3.  Class  leaiflotion. 

Tn  several  instances  statutes  which  require  elec- 
tric railways  to  put  screens  or  boxes  on  the  front 
of  their  motor  cars  to  protect  the  motormen  from 
the  weather  have  been  objei'te<i  to  as  unconstitu- 
tional as  beinsr  class  legislation  in  states  whose  con- 
stitutions forbid  such  legislation.  The  claim  has 
l)een  that  as  such  statutes  apply  to  electric  cars 
only,  and  not  to  horse  cars  or  cars  propelled  by 
other  animals,  they  are  in  effect  class  legislation, 
but  the  courts  in  all  these  cases  sustained  the  stat- 
ute, holding  that  it  was  not  class  legislation  t)ecause 
it  appiie<l  to  all  the  railways  ot  the  kind  to  which  it 
was  intended  to  apply.  State  v.  Hoskins,  58  Minn, 
a*),  25  L.  R.  A.  759;  State  v.  Smith  (Minn.)  25  L.  R.  A. 
759;  State  v.  Nelson,  52  Ohio  St.  88,  26  L.  R.  A.  317; 
State  V.  Nelson,  31  Ohio  L.  J.  220. 

b.  LimitatUtns  in  Federal  Contstimtion. 

A  strong  effort  has  been  made  in  various  cases 
involving  the  exercise  of  police  powers  of  state 
governments  in  the  regulation  of  electric  com- 
panies, to  invoke  the  aid  of  the  Federal  Constitu- 
tion as  prohibiting  8ucb  regulation.  The  i»rovl- 
sions  of  the  Federal  Constitution  which  have  been 
relied  upon  u>  effect  this  prohibition  have  been: 
(1)  Those  which  prohibit  any  state  from  rteprivmg 
any  person  of  property  without  due  process  of  law 
(14th  Amend.  §  1):  (2.)  which  prohibit  enactment  by 
states  of  any  law  impairing  the  obligation  of  con- 
tracts (art.  1,  6  10);  (3)  which  restrict  to  the  action 
of  the  Federal  government  any  regulation  of  com- 
merce among  the  several  states  (art.  1,  8  8):  and  (4) 
which  give  jurisdiction  of  patents  to  the  Federal 
courts.    Ihid. 

The  police  power  of  the  states  in  its  relation  to 
the  Federal  Constitution,  i»  often  called  one  of  the 
reserve  powers  of  the  states,  under  article  10  of  the 
31  L.  R.  A. 


Federal  Constitution,  which  provides  that  the 
powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the  peo- 
ple. Western  IT.  Teleg.  Co.  v.  Pendleton,  122  U.  8. 
347,  30  L.  ed.  1187, 1  Inters.  Com.  Rep.  306. 

The  question  then  arises,  if  this  reserve  police 
power  which  is  in  reality  one  of  the  attributes  of 
sovereignty  residing  in  the  (leople  of  the  state,  and 
not  delegated  by  it  to  the  Federal  government, 
comes  in  conflict  in  its  practical  application  with 
any  provision  of  the  Federal  Constitution,  whether 
the  state  or  the  Federal  power  shall  be  held  su- 
perior. 

The  Federal  courts  have  with  unanimity  recog- 
nized the  exiRtenoe  of  the  police  power  as  one  of 
the  reserve  powers  of  the  states,  and  sav  that  the 
police  power  extends  at  least  to  the  protection  of 
the  lives,  the  health,  and  the  property  of  the  com- 
munity against  the  injurious  exercise  by  any  citi- 
zen of  bis  own  rights,  and  state  legislation  strictly 
and  legitimately  for  police  purposes  does  not.  in  the 
sense  of  the  Constitution,  necessarily  intrench  upon 
any  authority  which  has  been  confided  expressly  or 
by  implication  to  the  national  government.  An 
instance  of  this  is  Patterson  v.  Kentucky,  97  U.  8. 
501,  504,  24  L.  ed.  1115,  llltt.  sustaining  state  regula- 
tion and  test  of  patented  oil. 

But  nevertheless,  state  statutes  enforcing  police 
regulations  may  sometimes  trench  upon  the  Fed- 
eral jurisdiction,  and  when  their  provisions  extend 
beyond  a  just  regulation  of  rights  for  the  public 
good,  and  unrefisonably  abridge  or  burden  the 
privileges  which  the  national  authority  conserves, 
thev  cease  to  be  operative.  Western  U.  Teleg.  Co.  v. 
New  York,  38  Fed.  Rep.  552,  3  L.  R,  A.  449,  2  Inters. 
Com.  Rep.  5:}3. 

The  state,  when  providing  by  legislation  for  the 
I)rotection  of  the  public  health,  public  morals,  or 
the  public  safety,  is  subject  to  the  paramount  au- 
thority of  the  Constitution  of  the  United  Stales, 
and  may  not  violate  rights  secured  or  guaranteed 
by  that  instrument,  or  interfere  with  the  execution 
of  the  ix)wers  confided  to  the  general  government, 
lu  any  case  where  a  state  statute  enforcing  police 
regulations  is  alleired  to  come  in  conflict  with  the 
Fetleral  Constitution,  the  Federal  courts  will  take 
jurisdiction  of  the  case  and  inquire  into  the  real 
purpose  and  otijects  of  the  statute  in  question,  and 
if  it  is  in  its  scojie  an  interference  with  any  of  the 
powers  delegated  to  the  Federal  government,  the 
Federal  courts  will  declare  it  so  far  forth  unconsti- 
tutional and  void.    Ihid. 

Taking  up  now  the  several  instances  in  which 
conflicts  between  the  Federal  Constitution  and  the 
police  power  of  the  state  have  occurred,  they  may 
be  grouped  as  follows:— 

1.  Statutes  requiring  electric  wires  to  be  put 
underground. 

2.  Statutes  imposing  penalties  upon  telegraph 
companies  for  not  transmitting  and  delivering 
messages  properlj*. 
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section  of  the  act  to  which  this  act  is  amenda- 
tory, and  may  at  any  time  lease,  sell,  or  dispose 
of  any  portion  of  said  rights,  privileges,  and 
franchises  to  individuals,  associations,  or  cor- 
porations, intending  or  desiring  to  exercise  the 
same  within  any  portion  of  the  limits  afore- 
said. 

*  Sec.  2.  The  capital  stock  of  said  company 
may  be  increased  from  time  to  time  to  such 
amount  as  may  be  necessary  to  carry  on  its 
business. 

"Sec.  8.  Nothing  in  this  act  contained  shall 
be  construed  as  affecting  the  vested  rights  of 
the  St.  Louis  Gaslight  Company;  and  the  6th 
section  of  said  act  to  which  this'act  is  amenda- 
tory, is  hereby  repealed. 


"Sec.  4.  An  act  entitled  an  act  supplemen-^ 
tary  to  and  amendatory  of  an  act  entitled  an 
act' to  incorporate  the  Laclede  Gaslight  Com- 
pany, approved  3Iarch  3,  1857.  is  hereby  re- 
pealed. 

"Sec.  5.  This  act  shall  take  effect  from  its 
passage." 

Relator  represents  further  that  under  Ibe 
charter  rights  granted  by  these  general  acts  it 
is,  and  for  a  long  time' has  been,  engaged  in 
the  lighting  business,  both  by  gas  and  elec- 
tricity; that  under  a  contract  with  the  city  of 
St.  Louis  it  is  lighting  a  part  of  its  public  streets 
by  electricity;  that  it  is  furnishing  light  by 
means  of  gas  or  electricity  to  many  thousand 
private  consumers  in  said  city,  being  a  large 


3.  Statutes  retru latino  telephone  prices  and  re- 
qulrintr  service  on  equal  terms  to  all. 

4.  Statutes  imposinff  license  fees  on  telegtapb 
companies. 

1.  Statutci*  rertiiiring  elcriHf  wires  to  l>t  put  under- 
tfround. 

The  chief  point  in  which  it  is  alleged  tliat  these 
statutes  are  in  contlict  with  the  Federal  Constitu- 
tiOD  is  in  their  application  to  telegraph  lin^»8.  The 
telegraph  occupies  a  peculiarly  lavored  position 
under  the  Federal  Constitution,  as  construed  by  the 
United  States  Supreme  Court.  That  court  has  de- 
cided that  the  telegraph  is  a  means  or  instrument 
Of  interstate  commerce.  Pensacola  Teleg.  Co.  v. 
Western  U.  Teleg.  Co.  H6  U.  S.  1,  24  L.  ed.  708. 

And  (^ongress,  having  by  its  statutes  given  the 
telegraph  a  right  of  way  over  all  post  roads  of  the 
United  Stotes  (U.  S.  Key.  Stat.  $e  6288  et  nq.U  no 
state  can  exclude  it  from  its  occupation  ot  such 
roads  with  its  line.  See  note  to  Kindel  v.  Beck  & 
P.  Lithographing  Co.  (Coio.)  24  L.  K.  A.  311. 

Therefore  when,  under  the  provisions  of  the 
New  York  subwuy  act,  the  state  authorities  ordered 
the  telegraph  lines  underground,  the  telegraph 
companies  immediately  raised  the  objection  that 
this  act  deprived  them  of  their  right  of  way  over 
the  post  roads  under  the  Federal  Constitution. 
The  court  of  appeals  of  New  York  state,  however, 
held  that  the  ordering  the  wires  underground  was 
merely  a  proper  police  regulation  of  the  enjoyment 
by  telegraph  companies  of  their  Federal  rights, 
saying:  ^'The  precise  sco|>e  and  range  of  operation 
of  these  sections  within  a  state  are  not  quite  ap- 
parent, and  cannot  tx*  easily  defined.  But  this 
much,  at  least,  must  Ix^  true,  that  under  them  no 
telegraph  company  could  Interfere  with  the  use  of 
the  streets  and  highways  of  the  state,  except  under 
regulations  prescribed  for  the  control  of  all  tele- 
graph companies  within  the  state,  nor  could  such 
companies  interfere  with  streets  and  highways  In 
the  Slate  so  as  materially  to  impair  their  usefulness 
as  ordinary  highways.  Nor  could  these  congress- 
ional acts  deprive  the  state  of  its  control  over  Its 
highways,  and  its  right  to  regulate  their  use  under 
the  police  power  for  the  public  welfare.  The  laws 
of  Congress  are  perfectly  satisfied  by  the  permis- 
sion granted  to  the  plaintiff,  of  which  it  is  perfectly 
feasible  for  it  to  avail  itself,  to  place  its  electrical 
conductors  in  the  8u>)ways  constructed  beneath 
the  surface  of  the  sti-eets."  American  Haptd  Teleg. 
Co.  V.  Hess,  125  N.  Y.  641, 13  L.  R.  A.  454. 

And  the  Federal  courts  take  the  same  view. 
"Nevertheless  persons  and  corporations  enjoying 
grants  and  privileges  from  the  United  States,  exer- 
cising Federal  agencies,  and  engaged  in  interstate 
commerce,  are  not  beyond  the  operation  of  the 
laws  of  the  state  in  which  they  reside  or  carry  on 
their  business:  and  it  is  only  when  these  laws  inca- 
pacitate or  unreasonably  impede  them  iu  the  exer- 
cise of  their  Federal  privileges  or  duties,  and 
81  L.  R.  A. 


tranFcend  the  powers  which  each  state  posses^tes 
over  its  pui-ely  domestic  nSairs.  whether  of  police 
or  internal  commerce,  that  they  invade  the  national 
jurisdiction.  .  .  .  The  statutes  which  the  de- 
fendants are  proceeding  to  enforce  unquestionably 
belong  to  the  category  of  police  regulations,  the 
power  to  establish  which  has  been  left  to  the  indi- 
vidual states.  But  statutes  uf  this  class  may  some- 
times trench  upon  the  Federal  Jurisdiction:  and 
when  their  provisions  extend  beyond  a  Just  regu- 
lation of  rights  for  the  public  good,  and  unreason- 
ably abridge  or  burden  the  privileges  which  the 
national  authority  conserves,  they  cease  to  be 
operative.  The  state,  when  pro\iding  by  legisla- 
tion for  the  protection  of  the  public  hi>alth,  the 
public  lu orals,  or  tlie  public  safety,  is  subject  to 
the  paramount  authority  ot  the  Constitution  of  the 
United  States,  and  may  not  violate  rights  secured 
or  guaranteed  by  that  Instrument,  or  interfere 
with  the  execution  of  the  powers  confided  to  the 
general  government.  Mugler  v.  Kansas.  123  U.  S. 
(J23,  31  L.  ed.  30S;  Morgan's  L.  &  T.  K.  &  S.  S.  Co.  v. 
Louisiana  Bd.  of  Health,  118  U.  S.  4«2,  464,  3a  L.  ed, 
241,  242.  ...  ft  is  not  apparent  how  the  regula- 
tion proposed  impairs  in  any  Just  sense  the  privi- 
lege, granted  to  the  complainant  [telegraph  com- 
pany] by  the  law  of  Congress.  The  privUege  to 
maintain  telegraph  wires  over  and  along  post 
roads  Is  not  to  be  wnsirued  so  literally  as  to 
exclude  regulations  by  the  state  respecting  location' 
and  mode  of  construction  and  maintenance,  which 
the  public  interests  demand;  but  it  is  to  be  con- 
strued so  as  to  give  effect  to  the  meaning  oi  Con- 
gress, which  was  to  grant  an  easement  that  would 
afford  telegraph  companies  all  necessary  facilities, 
and  which  to  that  extent  should  be  beyond  the 
reach  of  hostile  legislation  by  the  states.  Thus  in- 
terpreted, the  grant  is  no  more  invaded  when  the 
regulation  requires  the  wires  tf)  be  placed  in  con- 
duits underground  than  it  would  be  if  they  weie 
required  to  be  placed  in  conduits  along  the  surface 
of  the  streets;  and  when  this  becomes  necessary 
for  the  comfort  and  safety  of  the  community,  auch 
a  regulation  is  as  legitimate  as  one  would  I  e  pre- 
scribing that  the  poles  should  be  of  a  uniform  or 
designated  height,  or  should  be  located  at  different 
distances  apart,  or  at  designated  places  along  the 
street."  Western  U.  Teleg.  Co.  v.  New  York.  ** 
Fed.  Rep.  662,  3  L.  K.  A.  449,  2  Inters.  Com.  Rep, 
533,  To  the  same  effect,  H.  Cla::sen  &  Sons  Brew. 
(>).  V.  Baltimore  &  O.  Teleg.  Co.  2  Am.  Elec,  Cas. 
216. 

But  the  right  of  a  telegraph  company  to  main- 
tain its  wires  along  the  structure  of  an  elevated 
railroad  which  constitutes  an  inde|)endent  post 
road  is  sustained,  although  with  some  doubt,  by 
Judge  Wallace  in  the  above  case  of  Western  U- 
Teleg.  Co.  v.  New  York.  He  says:  ''Inasmuch  as 
the  maintenance  of  the  wires  of  the  complainant 
upon  the  structures  of  the  railway  company  is  not 
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part  of  the  inhabitants  thereof:  that  in  order 
to  fulfil  its  obligations  to  the  city  and  the  pub- 
lic under  its  charter,  it  has  erected  and  main- 
tains expensive  and  costly  plants  for  the  manu- 
facture and  distribution  of  gas.  as  well  as  for 
generating  and  distributing  electric  currents; 
that  for  distributing  gas  it  has  from  time  to 
time  constructed  and  maintained,  and  now 
maintains,  a  system  of  pipes  laid  underground 
along  the  streets  of  the  city  of  St.  Louis,  as  it 
was  at  all  times  authorized  to  do  by  its  said 
charter,  nor  has  the  city  of  St.  Louis  ever  ob- 
jected to  its  so  doing,  or  disputed  relator's  right 
to  do  SO;  that  fur  the  distribution  of  electricity 
relator  has  hitherto  used  overhead  wires,  strung 
upon  poles  along  the  streets  and  alleys  of  said 


city,  which  poles  and  electric  wires  have  been 
and  are  maintained  and  used  by  relator  with- 
out objection  by  said  city  or  the  authorities 
thereof  for  the  distribution  of  electricity,  as 
well  to  furnish  light  to  private  consumers  as 
for  the  fulfillment  by  relator  of  its  said  con- 
tract with  said  city  of  St.  Louis  for  the  lighting 
by  electricity  of  certain  public^lreets  and  alleys 
thereof;  that  to  effect  such  distribution  it  is 
necessary  to  transmit  through  and  by  means  of 
said  wires  electric  currents  of  great  power, 
which  If  and  when  accidentally  diverted  are 
dangerous  to  human  life  and  property;  that  in 
order  to  avoid  the  increasing  inconvenience 
and  danger  to  the  public  necessarily  incident 
to  that  method  of  disturbing  electric  currents. 


at  present  attended  with  any  public  incoaveoience. 
and  the  question  is  one  of  suiBcient  novelty  and 
importance  to  be  considered  by  tbe  court  of  last 
resort,  any  doubt  should  be  resolved  in  favor  of 
the  complainant  for  tbe  purpose  of  its  t«mporary 
protection.'* 

The  underground  statute  has  also  been  alle^red  to 
be  in  opposition  to  the  Federal  Constitution  for  two 
other  reasons  which  were  brouRht  before  the  Fed- 
eral courts  on  a  petition  of  mandamus  bj'  a  cor- 
poration In  New  York  which  previous  to  the 
subway  act  had  obtained  franchises  to  lay  under- 
srround  conduits  for  electric  lines.  The  subway 
act  required  all  underground  lines  to  be  approved 
by  the  commissioners  of  electrical  subways.  The 
conduit  company,  the  relator  in  the  petition  for 
mandamus,  alleged  that  the  imposition  of  this 
precedent  requiring  the  approval  of  the  subway 
commissioners  upon  its  franchise  already  granted, 
injured  the  company  in  two  ways  (1)  that  it  was 
thereby  deprived  of  its  property  without  due  pro- 
cess of  law,  in  opposition  to  the  14th  Amendment 
to  the  Federal  Constitution,  and  (2)  that  the  act  im- 
paired the  obligation  of  a  contract  In  opposition 
to  9 10  of  art.  1  of  the  Federal  Constitution.  Tbe 
United  States  Supreme  Court,  howevfer,  did  not 
sustain  these  claims,  but  held  that  the  only  effect 
of  the  statute  was  to  regulate  the  manner  of  en- 
joying their  rights.  New  York,  New  York'  Elec- 
tric Lines  Co.,  v.  Squire,  146  U.  S.  175,  3tt  L.  ed.e66. 

2.  Statutes  imptmtino  )jenatties  upon  telegraph  com- 
panic* far  mtt  transmitting  and  delivering  mes- 
itagett  propefiu. 

The  statutes  which  have  been  enacted  in  many 
states  imposing  certain  duties  upon  telegraph  com- 
panies, such  as  transmittmg  messages  with  due 
care  and  dispatch,  and  delivering  them  promptly, 
and  with  due  care,  and  in  some  instances  without 
charge  for  delivery  In  limited  districts,  and  Impos- 
ing penalties  upon  the  company  for  noncom[>ll- 
ance,  have  been  brought  before  the  Federal  and 
state  courts  in  a  number  of  cases,  by  telegraph 
companies,  as  being  an  interference  by  state  legis- 
lation with  Interstate  commerce,  so  far  as  they  are 
applied  to  omissions  or  delinquencies  occurring 
outside  of  the  state  enacting  the  statutes.  The 
most  important  case  upon  this  point  is  Western  U. 
Teleg.  Co.  v.  Pendleton.  95  Ind.  12,  48  Am.  Rep.  «)2. 
The  supreme  court  of  Indiana  held  that  the  state 
statute  was  valid  because  It  did  no  more  than  re- 
quire tbe  telegraph  company  to  perform  under  a 
penalty  the  duties  Imposed  upon  it  by  the  common 
law,  and  this  case  was  followed  in  the  same  state  by 
others  decided  on  the  same  ground.  On  appeal  to 
the  Supreme  Court  of  the  United  States,  however, 
that  court  held  that  such  a  statute  could  have  no 
effect,  so  far  as  regulating  the  actions  of  the  tele- 
graph company  outside  of  the  stAte  of  Indiana 
was  concerned,  for  .if  it  did  it  would  become  a  reg- 
ulation of  interstate  commerce.  Western  L'.  Teleg. 
Zl  L.  R.  A. 


Co.  v.  Pendleton,  122  U.  8.  347,  30  L.  ed.  1187,  1 
Inters.  Com.  Rep.  308. 

But  several  state  courts  distinguishing  the  Pen- 
dleton Case  have  held  that  a  statutory  penalty  for 
delay  in  delivering  a  message  within  tbe  state,  al- 
though it  may  have  t)een  sent  from  another  state, 
is  not  an  Interference  with  interstate  commerce. 
Western  U.  Teleg.  Co.  v.  Tyler.  90  Va.297,  4  Inters. 
Com.  Rep.  481:  Western  U.  Teleg.  Co.  v.  Bright,  W 
Va.  778;  Western  U.  Teleg.  Co.  v.  James^  Ga.  254: 
Western  U.  Teleg.  Co.  v.  Bates,  93  Qa.  352. 

On  tbe  other  hand,  an  Indiana  statute  providing 
penalties  for  default  or  mistake  in  transmission  of 
messages  was  construed  to  be  Inapplicable  to  mes- 
sages sent  into  the  state  from  other  states,  on  the 
ground  that  the  contracts  were  made  outside  of  the 
state.  Rogers  v.  Western  U.  Teleg.  Co.  122  Ind.  395: 
Western  L'.  Teleg.  Co.  v.  Reed,  96  Ind.  195;  Carna- 
han  V.  Western  U.  Teleg.  Co.  89  Ind.  326,  46  Am. 
Uep.  175. 

That  telegraph  messages  between  points  in  the 
same  state  do  not  constitute  interstate  commeix^e 
because  of  the  fact  that  they  traverse  another  state 
on  tbe  route  is  decided  In  State,  Railroad  Commis- 
sion, v.  Western  U.  Teleg.  Co.  113  N.  C.  213,  22  L.  R. 
A.  570.  sustaining  tbe  power  of  railroad  commis- 
sioners to  make  rates  for  telegraph  lines. 

An  Indiana  statute  allowing  special  damages  for 
negligence  of  a  telegraph  company  was  sustained 
in  Western  U.  Teleg.  Co.  v.  Fenton,  52  Ind.  1,  al- 
though the  message  was  sent  from  another  state. 
A  question  is  suggested  whether  such  special  dam- 
ages are  a  part  of  the  remedy  merely  within  tbe 
proper  sphere  of  state  regulation,  although  the 
transaction  constitutes  Interstate  business. 

A  state  statute  requiring  a  telegraph  company  to 
furnish  sulflcient  facilities  to  do  business  both  for 
Indi\idual8  and  other  telegraph  lines,  and  to  do  it 
promptly  and  impartially,  is  held  valid  in  Connell 
V.  Western  U.  Teleg.  Co.  108  Mo.  450,  deciding  that 
this  does  not  Interfere  with  interstate  commerce, 
but  the  case  also  holds  that  such  a  statute  does  n3t 
apply  to  a  delivery  of  a  message  in  another  state. 

The  fact  that  a  telephone  line  extends  into  an- 
other state  and  belongs  to  a  foreign  corporation  is 
held  not  to  exempt  it  from  state  control  In  respect 
to  service  and  rates  for  persons  within  the  state. 
Central.  U.  Teleph.  Co.  v.  State,  Falley,  118  Ind. 
194.  To  the  same  effect  were  Central  U.  Teleph. 
Co.  v.  Bradbury,  106  Ind.  1,  and  Hockeit  v.  State, 
105  Ind.  260. 55  Am.  Rep.  201.  but  those  coses  did  not 
discuss  the  interstate  character  of  tbe  business. 

3.  Statutes  regulating  telephone  prices  and  requiring 
service  on  equal  terms  to  all. 
Attempts  have  heea  made  by  telephone  com- 
panies to  sustain  tbe  position  that  state  statutes 
fixing  maximum  telephone  rates  and  requiring  the 
company  to  give  equal  service  to  all  on  equal  terms 
are  opiK)sed  to  the  right  granted  the  Federal  gov- 
ernment by  the  Constitution  to  protect  the  rights 
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aad  in  order  to  provide  more  effective  and 
proper  service,  relator  has  made  arran/^ements 
to  lay  it8  wires  underground  along  and  under 
the  streets  of  said  city,  according  to  approved 
and  practicable  plans,  and  is  now  ready  to  do 
so  with  as  much  dispatch  and  as  little  incon- 
venience to  the  public  as  possible.  Relator 
states  further  tljat  respondent  was  street  com- 
missioner of  said  city,  and  under  its  charter 
and  ordinances  had  supervision  and  control  of 
its  streets,  and  the  enforcement  of  ordinances  ; 
relating  thereto;  that,  after  notice  to  said  com-  • 
missioncr  of  its  intention  to  do  so,  on  the  30th 
day  of  October,  1894,  the  relator  commenced 
excavating  on  said  streets  for  the  purpose  of 
laying  its  electric  wires  underground,  but  was 
prevented  from  so  doing  by  respondent,  acting 
in  his  capacity  as  street  commissioner;  that 
thereupon  relator  applied  to  respondent  for  a 
permit  to  make  such  excavation  for  such  pur- 
poses, which  was  denied  it.  Respondent  made 
return  to  said  writ,  and  by  affirmative  aver 
ments  put  in  issue  the  rights  claimed  by  re- 
lator, and  set  up  the  provisions  of  certain  city 
ordinances  regulating  the  use  of  electric  wires 
on  the  streets  of  the  city,  and  averred  a  non- 
compliance with  the  requirements  of  such  or- 
dinances. By  demurrer  to  parts  of  the  return, 
and  motion  to  strike  out  other  parts,  the  fol- 
lowing issues  of  law  were  fairly  framed: 
First.  Is  the  act  of  March  26,  1868,  unconsti- 
tutional, as  being  in  conflict  with  ^  2,  art.  8, 
of  the  Constitution  of  Missouri  of  1865?  {:>ec- 
ond.  Is  said  act  void  as  being  in  conflict  with 
t^  25,  of  art.  4  of  said  Constitution?  Third. 
Did  the  charter  of  relator  expire  by  limitation 
at  the  end  of  thirty  years  from  the  date  of  the 
act  of  March  2, 1857?  Fourth.  Do  the  powers 
granted  relator  include  the  right  to  manufac- 
ture, sell,  or  distribute  electricity  for  lighting 
purposes?  Fifth.  Has  relator  the  right,  under 
its  charter,  to  place  its  wires  underground, 
without  the  assent  of  the  municipal  authori- 
ties, and  without  compliance  with  the  require- 
ments of  the  valid  ordinances  of  the  city? 

1.  The  object  to  be  accomplished  by  the  writ 
is  to  require  Murphy,  as  street  commissioner 
of  the  city  of  St.  Louis,  to  issue  to  relator  a 
permit  to  make  such  excavations  on  one  of  the 


public  streets  of  the  city,  as  may  be  necessary 
for  the  purpose  of  laying  its  electric  wires  un- 
derground. The  constitutionality  of  the  acts 
under  which  relator  claims  corporate  existence 
is  put  in  issue  by  the  answer  of  respondent^ 
and  demurrer  thereto.  Respondent  also 
charges  that,  though  the  acts  of  incorporation 
were  valid,  in  the  first  instance,  the  life  of  the 
corporation  itself  has  expired  by  limitation 
of  its  existence  as  fixed  by  the  charter  and 
general  laws  of  the  8t«te.  The  city  is  not 
made  a  party  to  this  proceeding,  and  we 
do  not  deem  it  necessary  in  this  case  to 
pass  upon  anv  questions  that  do  not  directly 
concern  the  duties  of  the  street  commission- 
er. We  will  not,  therefore,  consider,  or  ex- 
press an  opinion  upon,  any  question  involving 
the  right  of  relator  to  exercise  the  rights  or  en- 
joy the  franchises  which  appear  to  have  been 
granted  under  the  acts  of  the  general  assembly 
mentioned  in  the  statement. 

For  the  purpose  of  discussing  the  other 
questions  involved,  we  will  then  assume,  with- 
out deciding  or  intimating  an  opinion,  that  re- 
lator is  an  existing  corporation  possessing  all 
the  powers,  rights,  and  privileges  its  charter 
purports  to  confer  upon  it  It  is  insisted  by 
relator  that  under  its  charter  it  acquired  from 
the  state  a  vested  right  to  the  use  of  the  street* 
of  the  city  of  St.  Louis  under  which  to  lay  its 
pipes  forthe  transmission  of  gas  or  any  other 
"substance  or  material"  that  might  thereafter 
be  adopted  for  illuminating  purposes,  and  that 
such  right  was  beyond  the  control  of  the  mu- 
nicipal authorities;  that  electriciiy  is  a  sub- 
stance and  material  within  the  meaning  of  the 
charter,  and  therefore  it  has  a  vested  right  to 
lay  its  wires  beneath  the  surface  of  the  streets 
for  the  purpose  of  conducting  electricity 
through  the  city  for  illuminating  purposes, 
and  that  this  right  cannot  be  interfered  with 
unreasonably  by  the  city.  With  the  views  we 
take  of  this  question,  we  do  not  think  it  neces- 
sary to  inquire  whether  the  ri^ht  to  use  elec- 
tricity for  making  light  was  mcluded  under 
the  terms  ''substance  or  material"  as  used  in 
the  charter.  It  appears  that  relator  has  for  a 
number  of  years,  under  contracts  with  the 
city,  been  lighting  its  streets  by  electricity,  con- 


of  inventore  by  the  Issue  of  patents.  Const,  art.  1, 
i  8.  But  this  claim  has  been  negatived  by  the  state 
and  Federal  courts  alike,  for  the  reason  that  such 
statutes  are  merely  proper  police  reKulations  of 
the  manner  in  which  the  company  owning  the 
property  protected  by  the  monopoly  granted  by 
the  United  States  shall  enjoy  such  property  in  the 
locality  in  which  it  engages  in  business.  On  this 
point  see  full  review  of  the  cases  in  note  to  Com.  v. 
Petty  (Ky.)  29  L.  R.  A.  791. 

4.  StaUitcs  imposiHg  license  feci<  on  teleoraph  com- 

In  many  cases  the  state  legislatures  have  im- 
posed license  fees  either  dii'ectly  or  by  delegation 
through  munici))al  authorities,  upon  telegraph  and 
other  companies  for  the  privilege  of  occupying  the 
streets  with  their  poles  and  wires.  The  power  to 
impose  this  fee  is  upheld  when  the  fee  is  a  reason- 
able payment  either  for  the  space  occupied  by  the 
poles  or  for  the  inspection  and  care  which  the  city 
gives  them.  St.  Louis  v.  Western  U.  Teleg.  Co.  148 
IT.  8.  92,  37  L.  ed.  380,  14fi  U.  S.  4«5,  37  L.  ed.  810,  39 
Fed.  Rep.  59;  Postal  Teleg.  Cable  Co.  v.  Baltimore, 
156  U.  S.  210,  39  L.  ed.  3JW,  AfT'g  24  L.  R.  A.  161: 
81  L.  R.  A. 


AUentown  v.  Western  U.  Teleg.  Co.  148  Pa.  117; 
Chester  v.  Philadelphia,  R.  &  P.  Teleg.  Co.  Id.  120; 
Western  U.  Teleg.  Co.  v.  Philadelphia  (Pa.)  12  Atl. 
144;  Philadelphia  v.  Postal  Telesr.  Cable  Co.  87  Hun, 
21;  Philadelphia  v.  Western  U.  Teleg.  Co.  40  Fed. 
Rep.  615,  2  Inters.  Com.  Rep.  728;  Philadelphia  v. 
American  (J.  Teleg.  Co.  167  Pa.  406;  New  Orleans 
v.  Great  Southern  Teleph.  &  Teleg.  Go.  40  La.  Ann. 
41:  CrosweU,  Electricity,  fiS  830-833;  Harrisburg  v- 
Pennsylvania  Teleph.  Co.  3  Pa.  Dist.  R,  815,  15  Pa. 
Co.  Ct.  518;  Bethlehem  v.  Pennsylvania  Teleph.  Co. 
12  Lane.  L.  Rev.  204;  St.  Louis  v.  Western  U.  Teleg. 
Co.  63  Fed.  Rep.  68. 

The  case  last  cited  holds  that  S5  per  pole  per  an- 
num is  unreasonable  when  greatly  disproportionate 
to  the  cost  of  the  poles  and  wires  and  to  the  value 
of  the  adjoining  property.  For  further  particulars 
ot  these  cases,  see  twte  to  Postal  Teleg.  Cable  Co.  v. 
Baltimore  (Md.)  24  L.  R.  A.  161,  which  includes  also 
cases  as  to  licenses  for  doing  business,  and  other 
forms  of  taxation  as  burdens  cm  interstate  tele- 
graph and  telephone  companies.  As  to  exelusion 
of  foreign  telegraph  and  telephone  companies 
from  state,  see  note  to  Kindel  v.  Beck  &  P.  Litho- 
graphing Co.  iColo.)  24  L.  R.  A.  311.  S.  G.  a 


1895. 


State,  ex  rel.  Laclede  Gaslight  Co  ,  v.  Muhpht. 


809 


ducted  by  wires  strung  above  the  surface  of 
the  streets,  and  other  questions  liesides  the  ab- 
stract right  to  do  so  would  be  involved  in  such 
inquiry.  We  will  therefore  confine  our  in- 
quiry to  the  question  whether  relator  has  a 
vested  right  to  place  its  electric  wires  under 
the  surface  of  the  streets,  without  the  assent  of 
the  municipal  authorities  thereof,  and  without 
coDopliance  with  valid  ordinances  of  the  city. 
C4enerally  speaking,  it  is  true,  the  legislature 
has  supreme  control  of  the  streets  of  cities.  It 
is  also  true  that  it  may,  and  generally  does, 
delegate  to  municipal  corporations  sucL  meas- 
ure thereof  as  it  deems  best.  The  control  thus 
delegated  may  be  exercised  by  the  municipal 
authorities.  Subsequent  to  the  act  of  1868, 
under  authority  of  the  Constitution  of  1875,  the 
city  of  St.  Louis  adopted  a  charter  whereby 
the  state  delegated  lo  it  the  power  to  regulate 
the  use  of  its  streets,  and  the  power  to  pass  all 
ordinances  not  inconsistent  with  the  provisions 
of  the  charter  or  the  laws  of  tbe  state  as  may 
be  expedient  in  maintaining  the  peace^  good 
government,  healih,  and  welfare  of  the  city, 
its  trade,  commerce,  and  manufactures.  In 
pursuance  of  these  powers  the  city  enacted  cer- 
tain ordinances  regulating  and  restricting  the 
use  of  electric  wires  in  the  city,  and  requiring 
the  assent  of  the  board  of  public  improvement 
iu  respect  to  the  manner  in  which  electric  wires, 
tubes,  and  cables  should  be  secured  or  sup- 
ported and  insulated.  It  is  charged  in  the  re- 
turn and  admitted  by  the  demurrer  that  the 
relator  had  never  complied  with  the  require- 
ments of  this  ordinance.  Relator  insists  that 
the  provisions  of  the  ordinance  cannot  apply  to 
rights  secured  to  it  by  the  stale  long  prior  to 
the  date  of  the  charter.  It  is  the  well  settled 
present  policy  of  the  law  of  this  state  to  dele 
gate  to  municipal  corporations  not  ouly  gen- 
eral police  powers,  but  the  control  of  their 
streets  in  respect  to  the  use  thereof  for  public 
purposes  other  than  that  of  ordinary  travel  by 
pedestrians  and  private  vehicles.  Thus  the 
Constitution  prohibits  the  legislature  from 
granting  the  right  to  construct  and  operate 
street  railways  within  any  town  or  village 
without  first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the  streets.  Mo. 
Const.  ^  20,  art.  12.  Again,  the  statute  re- 
quires telegraph  and  telephone  companies  to 
obtain  the  consent  of  the  city,lhrough  its  munic- 
ipal authorities,  before  they  can  exercise  the 
right  to  lay  their  wires  and  other  fixtures  un- 
derground in  any  of  its  streets.  Rev.  Stat. 
1889,  ^  2721.  Electric  wires,  when  charged, 
are  recognized  as  befng  dangerous  to  life  and 
property,  and  their  use  is  therefore  subject  to 
police  regulations.  \V€i>tern  U,  Tele.g.  Co.  v. 
PhiladelpJiia  (Pa.)  21  Am  «fc  Eng.  Corp.  Cas. 
40,  and  note;  Dill.  Mun.  (^orp.  ^  695^. 
The  state  cannot  limit  its  exercise  of  the 
police  power  by  contract  or  in  any  other 
way.  It  was  8*ud  by  ('hief  Justice  Waile: 
"All  agree  that  the  legislature  cannot  bargain 
away  the  police  power  of  a.state.  'Irrevocable 
grants  of  property  and  franchises  may  be  made 
if  they  do  not  impair  the  supreme  authority  to 
make  laws  for  the  right  government  of* the 
state,  but  no  legislature  can  curtail  the  power 
of  its  successors  to  make  such  laws  as  they  may 
deem  proper  in  matters  of  police.*  "  Stone  v. 
Misstssippi,  101  U.  S.  817,2oL.ed.  1079.  See 
31  L.  R.  A. 


Boi/d  V.  Alabama,  94  U.  8.  645,  24  L.  ed.  302: 
Metropolitan  Bd.  of  Excise  v.  Barrie,  84  N.  Y. 
657;  Lake  Roland  Ekr.  R.  Co.  v.  Baltimore,  77 
Md.  381, 20  L.  R.  A.  126.  Dillon  says:  "Thecit- 
izen  owns  his  property  absolutely,  it  is  true. 
It  cannot  be  taken  from  him  for  any  private 
use  whatever,  without  his  consent;  nor  can  it 
be  taken  for  any  public  use  without  compen- 
sation. Still  he  owns  it  subject  to  this  restric- 
tion, namely:  that  it  must  be  so  used  as  not 
unreasonably  to  injure  others,  and  that  the  sov- 
ereign authority  may,  by  police  regulations,  so 
direct  the  use  of  it  that  it  shall  not  prove  per- 
nicious to  his  neighbors,  or  the  citizens  gen- 
eraUy."  Dill.  Mun.  Corp.  4th  ed.  p.  12,  §  141. 
The  errant  by  the  state  to  relator,  though  con- 
strued to  include  the  right  to  use  electricity  for 
illuminating  purposes  in  respect  to  such  right, 
was  taken  subject  to  rea.sonabIe  regulations  as 
to  its  use,  and  the  power  to  regulate  has  been 
delegated  to  the  city  of  St.  Louis.  Under  its 
general  police  power, the  city  has  the  right  to  re- 
quire compliance  with  reasonable  regulations  as 
a  condition  to  usinir  its  streets  by  electric  wires. 
2.  But  this  is  not  the  only  reason  why  the 
city  should,  under  its  special  power  to  regu- 
late the  use  of  its  streets,  and  under  its  general 
police  power,  have  the  right  to  superviseand  reg- 
ulate the  manner  in  which  the  electric  wires  of 
relator  and  all  others  should  be  placed  and  used 
in  the  public  streets  The  art  of  producing 
light  by  electricity  w«s  wholly  unknown  to 
science  at  the  time' the  franchise  was  granted 
to  relator.  The  legislature,  having  no  knowl- 
edge of  the  use  that  would  be  made  of  streets 
in  "applying  new  discoveries  in  producing  light, 
could  not  have  intended  to  grant  rights  and 
powers  inconsistent  with  their  ordinary  use. 
It  would  be  most  unwarrantable  to  imply,  not 
only  that  relator  had  the  right,  under  the  gen- 
eral words  used  in  the  act  of  incorporation,  to 
use  electricity  for  lighting  purposes,  but  that 
it  also  had  the  right  to  adopt  its  own  methods 
for  exercising  that  power,  regardless  of  the 
paramount  rights  of  the  public  to  the  use  of 
the  streets.  The  power  delegated  to  the  city 
to  regulate  the  use  of  its  streets  existed  before 
the  art  of  lighting  by  electricity  was  known, 
or  at  least  before  relator  adopted  it;  and  the 
art  should  be  exercised,  if  at  all,  under  the 
powers  thus  in  force  when  it  was  brought  into 
use.  The  following  declaration  of  law  was 
quoted  approvingly  in  Carroll  v.  Campbell,  108 
Mo.  559:  *'It  is"  a  well-settled  rule  of  con- 
struction of  grants  by  the  legislature  to  corpo- 
rations, whether  public  or  private,  that  only 
such  powers  and  rights  can  be  exercised  under 
them  as  are  clearly  comprehended  within  the 
words  of  the  act,  or  derived  therefrom  by  ne- 
cessary implication,  regard  Ijeing  had  to  the 
object  of  the  grant.  Any  ambiguity  or  doubt 
arising  out  of  the  terms  used  by  the  legislature 
must  be  resolved  in  favor  of  the  public."  Fan- 
ning V.  Grcffoire,  57  U.  S.  16  How.  534,  14  L. 
ed.  1047.  There  seem  to  me  much  stronger 
reasons  for  applying  this  rule  to  the  manner  in 
which  a  right  conferred  shall  be  exercised  when 
more  than  one  method  is  open,  and  when  tlie 
rights  and  safety  of  the  public  are  more  or  less 
affected  by  either.  In  such  case  where  the 
public  streets  of  a  city,  which  are  under  mu- 
nicipal control,  are  to  be  used,  it  seems  loo  plain 
for  argument  that  the  city  should   have  the 


810 


Missouri  Supreme  Court. 


JCKE, 


right  to  direct  the  maoDer  iQ  which  the  use 
should  be  exercised.  Again,  it  is  a  matter  of 
common  knowledge  thai  eleciricity  is  used  for 
the  purposes  of  transmitting  sound  by  tele- 
phone, for  transmitting  messages  by  telegraph , 
for  generating  light,  and  for  producing  power. 
These  uses  are  regarded  as  public,  and  have 
become  necessary  to  the  business  and  conven- 
ience of  the  country,  and  particularly  that 
transacted  in  large  cities.  Overhead  electric 
wires  in  some  streets  are  numerous.  These 
contribute  very  materially  to  public  conven- 
ience and  private  business,  but,  when  not 
properly  supervised  and  regulated,  endanger 
the  lives  and  property  of  the  public.  If  used, 
as  they  generally  are.  in  the  public  streets, 
public  safety  requires  that  the}'  should  be  un- 
der police  regulation  and  municipal  control. 
It  is  a  matter  also  of  public  notoriety  that  the 
question  is  now  being  considered  whether  it 
would  not  l)e  necessary,  in  the  interest  of  pub- 
lic safety,  as  well  as  convenience,  that  these 
wires  should  be  placed  underground,  so  as 
thereby  to  leave  the  streets  safe  and  unob- 
structed. As  a  police  regulation  we  have  no 
doubt  the  municipal  authorities  would  have  a 
right  to  require  this  to  be  done  in  case  no  vested 
rights  were  inf  rinjred.  Many  corporations  and 
companies  doubtless  now  use  electric  wires  for 
the  various  purposes  above  mentioned.  It 
cannot  be  said,  not  having  the  various  charters 
before  us,  that  one  of  these  possesses  rights  su- 
perior to  those  of  any  others.  To  accommo- 
date them  all,  to  prevent  monopolies,  and  to 
re&rulate  the  use  of  the  streets,  it  seems  abso- 
lutely necessary  that  the  municipal  authorities 
should  have  the  right  to  direct  the  manner  in 
which  wires  shall  be  placed  underground. 
Without  such  regulation,  relator,  or  any  other 
corporation  usin^  electric  wires,  could  place 
them  underground  in  such  a  manner  as  to  prac- 
tically exclude  all  others.  Moreover,  relator, 
as  one  of  its  important  franchises,  asserts  the 
power  to  sell,  lease,  or  dispose  of  any  portion 
of  said  rights,  privileges,  and  franchises  to  in- 
dividuals, associations,  or  corporations  intend- 
ing or  desiring  to  exercise  the  same  within  any 
portion  of  the  limits  named.  Thus,  under  its 
charter,  allowing  the  rights  herein  claimed,  it 
could  practically  control  the  use  of  the  streets 
in  respect  to  laying  electric  wires  underground, 
and  exclude  the  city  from  one  of  the  most  im- 
portant of  its  municipal  powers.  The  legisla- 
ture could  never  have  contemplated  such  a 
result.  By  giving  the  city  the  right  to  regu- 
late the  laying  of  electric  wires  underground, 
relator  is  deprived  of  no  vested  right.  If  its 
charter  gives  it  the  right  to  use  electricity  for 
lighting  purposes,  it  can  do  so,  as  we  under- 
stand from  the  petition  it  has  been  doing,  in 
the  method  now  in  use  in  said  city.  If  the  city 
should  determine  that  public  safety  requires 
these  wires  to  be  placed  underground,  and  pro- 
vides the  manner  In  which  it  shall  be  done, 
and  relator  l)elieves  its  rights  are  thereby  in- 
fringed, it  will  then  be  time  enough  to  com- 
plain. As  the  case  is  now  presented,  we  must 
hold  that  the  city,  under  its  power  to  regulate 
the  use  of  streets,  and  under  its  general  police 
power,  has  the  right  to  require  a  compliance 
with  regulations  which  either  wholly  prohibit 
relator  from  laying  i»s  wires  under  the  streets, 
or  which  regulate  the  manner  in  which  it  may 
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be  done.  Respondent,  under  his  official  dutie:^ 
as  street  commissioner,  properly  refused  to 
grant  the  permit  demanded,  unless  relator  first 
complied  with  the  requirements  of  the  valid 
ordinances  then  in  force. 
Peremptory  writ  denied. 

All  the  Judges  concur;  Barclay.  J.,  in  the 

result. 


Hermann  NO WACK,  Respt, 

V. 

William  BERGER.  Exr.,  etc.,  of  Eberhard 
H.  Schweer,  Deceased,  et  al.,  Appt^. 


(. 
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1.  Children  cannot  be  deprived  of  their 
rigfhtfl  in  ]>roperty  given  them  by  will  by  the 
fact  that  a  coiitract  by  the  testator  to  give  prop- 
erty to  their  father,  which  was  not  carried  out, 
18  enforced  against  the  estate. 

8«  A  party  to  a  contract  'with  a  de- 
ceased person  as  well  as  to  a  cause  of  action 
against  hb  estate,  is  incomi>etent  to  testif3'  in  the 
cti8e. 

8.  An  oral  csontract  for  the  adoption  of 
a  child  as  an  heir  may  be  recognized  and  eo- 
forced  alter  performance  of  the  consideration. 

4.  Ttie  surrender  of  a  child  by  his 
mother  to  the  custody  and  control  of  a 
man  whom  she  marries  in  pursuance  of  an  oral 
contract  by  which,  iu  consideration  of  the  mar- 
riage and  of  the  services  of  the  child,  the  hi». 
band  agrees  to  give  the  child  a  share  of  his  estate 
equal  to  that  which  an  heir  would  inherit,  con- 
stitutes an  mdependent,  additional,  and  \*aluable 
consideration  which  will  amount  to  pare  per- 
formance of  the  contract  and  take  the  case  out 
of  the  operation  of  Rev.  Stat.  1880.  9  5186,  pio- 
hibitlng  an  action  on  a  contract  in  consideration 
of  marriage  uulei>8  it  is  in  writing. 

5.  Bfarriafl^  constitutes  such  part  per- 
formance by  a  woman  of  a  contract  in  con- 
sideration of  marriage  as  to  prevent  the  opera- 
tion of  the  statute  of  frauds  in  respect  to  the 
contract. 

6«  The  share  which  a  person  is  entitled 
to  from  an  estate  of  a  person  who  had 
agreed  to  give  the  former  a  specified  share 
thereof  cannot  be  diminished  ttecause  of  a  gift 
by  will  of  a  portion  of  the  estate  to  the  children 
of  the  distributee. 

(March  3, 1896.) 

APPEAL  by  defendant*  from  a  judgment  of 
the  Circuit  Court  for  Gasconade  Count? 
in  favor  of  complainant  in  a  proceeding  to 
enforce  an  agreement  by  Eberhaiti  H.  Schweer. 
deceased,  to  leave  property  to  plaintiff.  Modi- 
fied. 

Statement  by  Sherwood,  J.: 

In  this  proceeding  for  specific  performance, 
it  is  conceded  by  plaintiff:  That  the  abstract  of 
pleading  prepared  by  defendants  is  correct, 
which  sets  forth:  **(!)  That  he,  the  said  Eber 
hard  H.  Schweer.  should  lake,  adopt,  support, 

Note.— The  validity  of  contracts  to  give  mooey 
or  property  after  the  death  of  the  promlsior  is  the 
subject  of  annotation  to  Krell  v.  Codman  (Haas.)  14 
L.  R.  A.  860.       * 
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and  treat  her  son,  this  petitioner,  at  all  times  as  | 
his  own  natural  child,  and  that  plaintiff  should 
at  all  times  perform  the  duties  towards  said 
Schweer  due  from  children  towards  parents. 
(2)  That  in  case  there  should  be  no  children 
born  under  his  marriage  with  the  said  Augusta, 
that  then  the  plaintiff  should  be  sole  heir  to  all 
the  estate  said  El)erhard  H.  Schweer  should 
have  at  his  death,  subject  to  the  statutory  legal 
rights  of  plaintiff's  mother  as  widow;  and  that 
in  case  there  should  \)e  children  born  of  said 
marriaf^e,  that  then  plaintiff,  upon  the  death  of 
said  Schweer,  should  receive  and  be  given  a 
share  in  the  estate  equal  to  what  one  of  said 
Eberhard  H.  Schweer's  own  natural  children 
would  receive  in  case  he  were  to  die  intestate; 
and  that  said  Schweer  should,  during  his  life- 
time, by  last  will  or  other  means  of  convey- 
ance, make  disposition  of  his  property  accord- 
ingly." That,  pursuant  to  said  terms,  said 
Augusta  and  said  Schweer  were  married,  on 
the  10th  day  of  August,  1864.  That  said 
Schweer  thereupon  assumed  control  of  plain- 
tiff. That  said  Schweer  required  of  plaintiff 
such  services,  and  that  plaintiff  rendered  to 
Schweer  such  services,  as  are  due  from  a  child 
to  a  parent.  That  plaintiff  continued  to  live 
with  Schweer  until  he  approached  his  majority, 
when  he  was  by  Schweer  induced  to  marry,  and 
to  move  onto  a  tract  of  land  described  in  the 
petition,  being  the  same  tract  on  which  plain- 
tiff now  lives.  That  the  marriage  between  the 
said  Schweer  and  plaintiff's  mother  was  dis 

solved  by  the  death  of  Schweer,  on  the  

day  of  February.  1892.  That  there  were  born 
of  said  marriage  three  children,  defendants 
Henry  E.,  Fred  VV.,  and  Ferdinand  Schweer. 
That  the  said  Schweer  did  not  in  his  lifetime 
make  any  provision  for  plaintiff  in  accordance 
with  the  alleged  contract.  That,  on  the  con- 
trary, he  left  a  last  will  and  testament,  whereby 
lie  aevised  and  bequeathed  to  each  of  his  three 
sons  certain  real  estate  and  personal  property, 
and  to  his  widow,  defendant  Augusta  Schweer, 
such  of  his  estate  as  she  would  have  been  en- 
titled to  in  case  he  had  died  intestate,  and  to 
plaintiff's  children,  defendants  Annie  A., 
Henry  E.,  Matilda,  and  Tina  Nowack,  the  said 
real  estate  on  which  plaintiff  now  lives,  and 
gave  nothing  to  plaintiff.  That  said  will  was 
probated  and  letters  testamentary  issued  to  the 
defendant  William  Berger,  now  in  charge  of 
the  estate  as  executor.  That  the  personal  prop- 
erty left  by  said  deceased  was  worth  $18.635..- 
11,  and  the  real  estate  at  least  127,000.  Spe- 
cific performance  of  this  contract  was  asked 
by  plaintiff.  The  second  count  states  sub- 
stantially the  same  facts  as  the  first  count,  ex- 
cept that  the  alleged  contract  between  E.  H. 
Schweer  and  Augusta  Nowack  is  slated  in 
fio  me  what  different  terms,  as  follows:  That  the 
plaintiff  should  be  legally  adopted  by  the  said 
Schweer,  and  should  perform  all  the  duties  and 
services  towards  said  Schweer  due  from  chil- 
dren towards  parents;  and  that,  upon  the  death 
of  said  Eberhard  Schweer,  if  no  children 
should  be  born  of  the  marriage  between  the 
said  Schweer  and  the  .said  Augusta,  plaintiff 
should  inherit  all  the  property  which  said 
Schweer  might  leave;  and  that,  if  there  should 
be  children  born  of  the  marriage,  then  plaintiff 
should  have  equal  share  with  each  of  said  chil- 
-dren.  And,  except  that,  the  second  count 
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states  that,  when  plaintiff  approached  the  age 
of  majority,  said  E.  H.  Schweer,  induced  him 
to  marry  one  Caroline  Bartlett,  upon  a  promise 
to  ffive  to  plaintiff  the  farm  on  which  plaintiff 
now  lives,  and  renewed  his  promise  that  at  his 
death  he  would  give  plaintiff  sufficient  to  make 
him  equal  with  bis  own  sons;  that,  in  reliance 
upon  these  promises,  plaintiff  married,  on  the 
15th  day  of  September,  1882  (l)efore  he  had 
fully  arrived  of  age),  and  went  into  possession 
of  said  real  estate,  and  made  lasting  and  valu- 
able improveipents  thereon,  by  clearing  land, 
erecting  buildings.and  planting  an  orchard, and 
continued  to  cultivate  the  same  to  the  com- 
mencement of  this  suit;  that,  instead  of  giving 
plaintiff  the  said  farm,  said  Schweer,  by  said 
last  will,  gave  it  to  plaintiff's  minor  children, 
the  defendants  Annie,  Henry,  Matilda,  and 
Tina  Nowack.  etc.  With  the  exception  of  the 
minor  defendants,  who  answered  by  their 
guardian,  in  usual  way,  the  adult  defendants 
answered  as  follows:  "(DA  general  denial  of 
all  the  allegations  of  the  petition.  (8)  That  the 
contract  alleged  in  both  counts  of  the  petition, 
and  all  matters  alleged  touching  and  concern- 
ing the  same,  was  and  is,  and  this  action  is 
brought  to  charge  defendants  upon,  an  agree- 
ment in  consideration  of  marriage;  and  no  such 
agreement,  nor  an}'  note  or  memorandum  there- 
of, was  or  is  in  writing,  signed  by  the  said  E. 
H.  Schweer,  or  by  any  other  person  by  him 
thereto  lawfully  authorized." 

Messrs.  Kiskaddon  &  Meyer  and  John 

W.  Booth,  for  appellants: 

The  alleged  contracts  of  Eberhard  Schweer, 
on  which  respondent's  suit  is  founded,  are 
mere  oral  agreements,  made  in  consideration 
of  marriage.  They  are  therefore  void  under 
the  statute  of  frauds. 

Mo.  Rev,  Stat.  1889,  $g  5186,  6858,  6854. 

Neither  of  the  subsequent  marriages  was 
such  a  part  performance  as  would  take  the 
case  out  of  the  statute.  Each  contract  as 
proved  is  an  entirety,  and,  marriage  being  the 
sole  consideration  moving  Schweer  to  make 
such,  then  no  acts  of  the  said  Schweer,  or  any 
other  person,  subsequent  to  the  marriage,  can 
be  considered  a  part  performance. 

Finch  \.  Finch,  10  Ohio  St.  501;  Henry  v. 
Heni^,  27  Ohio  St.  121;  Cnton  v.  Catoti,  L.  R. 
1  Ch.  137;  Monta^nte  v.  Maxtrell,  1  P.  Wms. 
618;  Mc Annuity  Y.  Mc Annuity.  120  111.  26,  60 
Am.  Rep.  552;  Flenner  v.  Flenner,  29  Ind. 
564;  Wood  v.  Savar/e,  2  Dougl.  (Mich.)  316; 
Brown  v.  Conger.  8  Hun,  625. 

The  acts  claimed  to  be  a  part  performance 
must  be  of  such  a  character  that  they  show, 
(1)  (without  proof  of  the  terms  of  the  contract) 
that  there  must  be  a  contract  of  some  kind  be- 
tween the  parties:  and  (2)  (when  the  terms  of 
the  alleged  contract  are  proved)  that  the  acts 
are  solely  referable  to  that  contract  and  no 
other,  and  would  not  have  been  done  had  it 
not  been  for  that  contract. 

PaHs  V.  Haley,  61  Mo.  453;  Phillips  v. 
Thompson,  1  Johns.  Ch.  131;  Rogers  v.  Wolfe, 
104  Mo.  1;  Charpiot  v.  Sifferst)n,  25  Mo.  68^, 
ISitton  V.  Shipp,  65  Mo,  297:  Browne,  Stat.  Fr. 
4th  ed.  §>5  454  et  seq.:  Williams  v.  Morris.  95 
U.  S.  444,  24  L.  ed.  360:  Aenew.  Stat.  Fr.471; 
Dung  V.  Pirker,  52  N.  Y.  494;  Emmel  v. 
Hayes,  102  Mo.  186,  11  L.  R.  A.  323. 
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Where  a  stepfather  assumes  the  status  of  a 
parent  toward  a  stepchild,  the  presumption  is 
that  they  hold  toward  each  other  the  relation 
of  parent  and  child.  Services  rendered  for 
each  other  cannot  be  referred  to  a  contractual 
relation  between  them.  No  such  relation  will 
be  presumed  to  exist,  but  the  contrary. 

fechouler,  Dom.  Rel.  4lh  ed.  §  278;  GilUtt  v. 
Camp,  27  Mo.  541. 

The  terms  of  the  alleged  contract  and  the 
alleged  acts  of  part  performance  must  be 
clearly  and  definitely  proved.  Nothing  can  be 
left  to  mere  inference.  If  an  inference  is 
allowable  at  all,  it  must  be  a  necessary  and  in- 
evitable inference,  drawn  from  facts  clearly 
and  definitely  proved. 

Veth  V.  Gierth,  92  Mo.  97;  Taylor  v.  WUl- 
iams,  45  Mo.  80;  Paris  v.  HaUy,  61  Mo.  453; 
Tedford  v.  TrtJnble,  87  Mo.  226;  Wendover  v. 
Baker,  121  Mo.  273. 

And  the  contract  must  be  established  in  all 
its  terms  beyond  a  reasonable  doubt. 

Johnson  v.  Quaries,  46  Mo.  423;  Berry  v. 
BartzeU,  91  Mo.  132. 

There  is  no  mutuality  in  the  contract  proved. 

Olass  V.  Rotre^  103  Mo.  513;  Waterman, 
Spec.  Perf.  ii  199. 

The  alleged  acceptance  by  plaintiff  of  the 
farm  given  to  him  by  his  stepfather  in  alleged 
consideration  of  his  marriage  with  Bartlelt's 
daughter  and  without  anythi'ng  indicating  that 
this  farm  was  to  be  a  part  of  the  property  to 
which  plaintiff  would  be  entitled,  is  inconsist- 
ent with  the  plaintiff's  contention  that  he  was 
to  have  an  equal  share  with  Schweer's  children 
in  all  of  Scbweer's  property,  and  is  a  waiver 
of  the  alleged  earlier  contract. 

Tolson  V.  Tohon,  10  Mo.  736;  Fry,  Spec. 
Perf.  3d  Am.  ed    $^ii  1003,  1008.  1015,  1017. 

The  minor  defendants  ought  not  to  be  de- 
prived of  their  land. 

Emmel  v.  Hayes,  103  Mo.  186,  11  L.  R.  A. 
323;  Taylor  v.  Von  Schratder,  107  Mo.  206; 
Johnstm  v.  Hurley,  115  Mo.  513;  Browne,  Stat. 
Fr.  pp.  480,  488, '490. 

The  contract  must  not  only  be  proved  in  a 
general  way  but  its  terms  must  be  so  precise 
and  exact  that  neither  party  could  reasonably 
misunderstand  them. 

Wendorer  v.  Baker,  121  Mo.  273;  2  Beach, 
Eq.  Jur.  S  584. 

Mr.  Robert  Walker,  for  respondent: 

A  stepfather  is  not  entitled  to  the  services 
and  earnings  of  a  stepchild,  nor  under  any 
obligations  to  support  it.  From  the  dut^y  of  a 
parent  to  provide  for  and  support  a  child  re- 
sults the  corresponding  right  of  the  parent  to 
the  earnings  and  services  of  the  child. 

Schouler,  Dom.  Rel.  3d  ed.  ^55  243.  273;  2 
Kent.  Com.  pp.  198,  218;  Worcester  v.  Mar- 
chant,  14  Pick.  510. 

An  agreement  to  make  a  will  in  a  particular 
way  is  valid  if  supported  by  sufficient  consid- 
eration, and  although  oral,  if  partly  performed 
is  enforceable. 

Wright  v.  Tinsky,  30  Mo.  389;  Gupton  v. 
G Upton,  47  Mo.  37;  Sutton  v.  Hayden,  62  Mo. 
101;  Sharkey  v.  McDermott,  91  Mo.  647,  60 
Am.  Rep.  270;  Fuchs  v.  Fnchs,  48  Mo.  App. 
18. 

A  contract  for  the  adoption  of  a  child  and 
leaving  all  of  one's  property  upon  such  per- 
son's death  to  such  child  is  a  valid  contract, 
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and  upon  performance  of  the  duties  as  an 
adopted  child  by  such  a  child,  such  coDtract 
or  agreement,  although  oral,  is  taken  out  of 
the  statute  of  frauds  and  will  be  specifically 
enforced. 

Sharkey  v.  McDermott,  supra;  HeaUy  v. 
Simpson,  113  Mo.  340;  Teats  v.  Flanders,  118 
Mo.  669. 

The  agreement  sued  upon  and  proved  in  this 
cause  was  one  not  only  in  consideration  of 
marriage,  but  also  that  Schweer  should  adopt 
the  plaintiff  and  take  the  latter  as  his  own 
child,  and  should  upon  his  death  leave  bis 
property  to  the  plaintiff.  Such  contract,  if  in 
writing,  would  be  a  valid  contract;  and  such 
contract  after  bein^  completely  performed  on 
the  part  of  the  plamtiff's  mother  and  plaintiff^ 
and  after  Schweer  had  all  the  advantages  from 
such  performance,  is  not  within  the  statute 
and  will  be  specifically  enforced. 

Van  Dyne  v.  Vreelafid,  11  N.  J.  Eq.  870, 12 
N.  J.  Eq.  142;  Damson  v.  Hanson,  13  N.  J, 
Eq.  246. 

The  agreement  in  this  cause  was  based  upon 
most  meritorious  and  valuable  consideration. 

1  Throop,  Validity  of  Verbal  Agreements, 
§  719;  Miller  v.  Goodfcin,  8  Gray.  542;  Cram 
V.  Gouffh,  4  Md.  316;  1  Parsons,  Contr.  5th  ed. 
p  431. 

The  statute  of  marriage  contracts  pleaded 
by  appellants  has  only  application  to  existing 
estates,  and  does  not  apply  to  transactions  like 
the  case  at  bar. 

Mo.  Rev.  Stat.  1889,  ^  6853. 

When  a  marriage  has  been  contracted  upon 
faith  of  a  verbal  promise  equity  should  not  then 
suffer  the  statute  to  be  interposed  as  a  shield 
in  defeating  the  performance  of  such  promise 
relied  upon. 

1  Throop,  Validity  of  Verbal  Agreements,. 
^  720;  Durham  v.  Taylor,  29  Ga.  166;  Jenkins 
V.  Eldredge,  3  Story,  181. 

If  outside  of  marriage  there  is  an  additional 
consideration,  performance  of  which  would  of 
itself  entitle  a  party  to  relief,  the  statute  can- 
not then  be  interposed  as  a  shield  and  defense. 

1  Throop,  Validity  of  Verbal  Agreements 
^5i  708,  718;  Agnew,  Stat.  Fr.  p.  124;  Dygert  v. 
Remerschnider,  32  N.  Y.  629;  Crane  v,  Gongh, 
supra:  S4Ut€rthwaite  v.  Eudey,  4  N.  J.  Eq.  489, 
43  Am.  Dec.  618:  RiUy  v.  Biley,  25  Conn.  154; 
Warden  v.  Jones,  23  Beav.  494;  Bradlty  v. 
Saddler,  54  Ga.  681;  De  Bid  v.  Thomson,  Z 
Beav.  469;  Maxwell  v.  Lady  Montacute,  Prec. 
in  Ch.  526. 

The  contract  sought  to  be  enforced  herein  is 
definite  and  certain,  and  the  terms  are  satisfac- 
toril>*  proved. 

Vanduyne  v.  Vreeland,  12  N.  J.  Eq.  142; 
Sutton  V.  Hayden,  62  Mo.  101. 

A  contract  should  be  supported  rather  than 
defeated. 

2  Parsons,  Contr.  5th  ed.  p.  503. 
Plaintiff  (outside  of  the  farm  on  which  he 

resided)  had  nc  right  to  ask  any  property  from 
Schweer  until  after  the  latter's  death.  Prior 
to  that  time  he  could  not  bjr  mere  application 
waive  any  rights  which  did  not  accrue  until 
after  then . 

Huffman  v.  Hummtr,  18  N.  J.  Eq.  83;  Tra- 
hue  V.  North,  2  A.  K.  Marsh.  361;  Melton  v. 
Smith,  65  Mo.  315. 

Plaintiff  would  also  be  entitled  to  the  farm 
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on  which  he  lives  by  virtue  of  the  gift  and  ad- 
vancement thereof  made  to  him  upon  his  mar- 
riage by  Schweer,  and  by  virtue  of  taking  pos- 
session thereupon  of  said  farm  and  making 
lasting  improvements. 

Browne,  Stat.  Fr.  3d  ed.  §  216;  Dygcm  v. 
outings,  3  Gill.  138,  43  Am.  Dec.  306:  Wright 
V.  Timley,  80  Mo.  398;  West  v.  Buudy,  78  Mo. 
407;  Anderson  v.  Shockky,  82  Mo.  25l». 

Sherwood,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  testimony  of  Frederick  and  Henrietta 
Kotwitz  (at  whose  house  Augusta  Nowack  was 
then  living,  with  the  illegitimate  son,  the 
plaintiff,  then  some  two  years  old)  abundantly 
sustains  the  allegations  of  the  petition  as  to  the 
nature,  terms,  and  scope  of  the  agreement 
entered  into  between  Eberhard  H.  bchweer, 
deceased,  and  said  Augusta.  There  was  no  evi- 
dence to  the  contrary,  and  the  lower  court, 
after  findings  suitable  to  the  occasion,  decreed 
that  **a  child's  share,  or  the  one  fourth  part  of 
all  the  estate  and  property  of  the  said  Eber- 
hard H.  Schweer,  be  decreed  to  plaintiff,  sub- 
ject to  the  right  of  dower  of  the  widow,  the 
defendant  Augusta  Schweer,  in  all  the  real  and 
personal  estate;  that  all  the  estate  and  prop- 
erty left  by  the  said  Schweer  at  his  death  is 
'  hereby  declared  in  trust  to  be  distributed  as 
follows:  That  plaintiff  receive  the  one-fourth 
part  thereof,  subject  to  the  right  of  dower  of 
the  widow  aforesaid;  and  that  this  one- fourth 
part  comprise  the  said  land  on  which  he  now 
resides,  and  which  by  the  last  will  of  said 
Schweer  was  given  to  plaintiff's  children,  and 
the  balance  of  all  property  and  estate  be  divided 
as  directed  in  the  last  will  of  said  Schweer; 
and  that,  for  the  purpose  of  dividing  said 
properly,  contribution  is  hereby  ordered  of  the 
defendants  Henry  P.  Schweer.  Fred  W. 
i^chweer,  and  Ferdinand  Schweer,  in  propor- 
tion to  the  value  and  amount  of  property  re- 
spectively given  to  each  of  them  in  said  will; 
and  that  the  executor  of  said  Eberhard  "H. 
Schweer  be  adjudged  to  pay  the  costs  incurred 
in  this  suit  out  of  the  estate  of  said  Eberhard 
H.  Schweer." 

Inasmuch  as  the  circuit  court  did  not  find 
plaintiff  entitled  to  specific  performance  of  the 
additional  contract  made  with  plaintiff  as  al- 
leged in  the  second  count  in  this  petition,  and 
did  not  decree  performance  thereof,  and  inas- 
much as  he  is  content  with,  and  does  not  appeal 
from,  the  decree,  it  is  unnecessary  to  consider 
the  correctness  of  the  ruling  which  omitted  to 
.specifically  perform  such  additional  contract. 
But  while  this  is  true,  and  while  plaintiff  is 
in  no  position  to  complain,  yet  it  is  otherwise 
as  to  the  minor  defendants,  his  children.  To 
them  the  will  of  Schweer  4?ave  the  farm  on 
which  plaintiff  resided,  and  on  which  he  had 
thus  lived  for  some  ten  years  at  the  time  of 
Schweer's  death.  The  contract  made  between 
plaintiff's  mother  and  Schweer  only  entitled 
plaintiff  to  one  fourth  of  whatever  property, 
real  or  personal.  Schweer  had  at  the  time  of 
his  death.  Under  such  a  contract,  however,  he 
was  not  entitled  to  have  his  share  assigned  in 
any  particular  portion  of  the  property  thus  left. 
But  his  minor  heirs  were  entitled  to  just  what 
was  devised  to  them  by  Schweer,  estimated  to 
be  worth  not  over  $1,200.  Of  this  right,  de- 
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rived  from  the  will  of  Schweer,  they  could  not 
lawfully  be  deprived,  even  if  the  deposition  of 
Frederick  Kotwitz,  taken  before  they  were 
made  parties  to  the  proceeding,  and  which 
tended  to  prove  the  original  contract,  could 
have  been  received  against  them.  That  por- 
tion of  the  decree  which  sought  to  deprive 
these  minors  of  their  rights  uncTer  the  will,  or, 
rather,  which  ignored  those  rights  altogether, 
is  therefore  erroneous,  and  cannot  be  permitted 
to  stand.  As  we  understand  the  decree,  al- 
though it  is  not  entirely  unambiguous,  it  pro- 
vides substantially  for  the  specific  performance 
of  the  contract  mentioned  in  the  first  count  in 
plaintiff's  petition;  and  in  so  far  as  it  does  this 
it  is  correct,  and  incorrect  only  to  the  extent 
already  stated.  If  the  points  to  be  presently 
passed  upon  are  ruled  in  plaintiff's  favor,  a  de- 
cree, however,  can  be  entered  in  this  court 
which  will  put  matters  in  prop>er  shape  in  refer- 
ence to  the  rights  of  all  concerned. 

2.  The  ruling  was  proper  which  denied  the 
admissibility  of  Augusta  Nowack  as  a  witness. 
She  was  a  party  to"  the  contract,  as  well  as  to 
the  cause  of  action,  and,  by  reason  of  this,  was 
incompetent.  Wendover  v.  Raker,  121  Mo. 
273,  and  cases  cited:  Lins  v.  Lenhordt,  127 
Mo.  271;  Chapman  v.  Doughei'ty,  87  Mo.  617, 
56  Am.  Rep.  469;  Meier  v.  Thieman,  90  Mo. 
433;  Berry  v.  Hartzell,  91  Mo.  132;  Uach  v. 
McFadden,  110  Mo.  584;  Mes^imer  v.  McCray, 
113  Mo.  382. 

3.  Such  contracts  as  the  one  here  in  litiga- 
tion, in  so  far  as  they  relate  to  the  adoption  of 
a  child  and  making  him  an  heir,  etc.,  have 
often  been  recognized  and  enforced  in  this 
state  and  elsewhere.  Sutton  v.  Hayden,  62  Mo. 
101;  Wright  v.  Tinsley,  30  Mo.  389:  Oupton  v. 
Gupton,  47  Mo.  37;  Sharkey  v.  McDermott,  91 
Mo.  647,  60  Am.  Rep.  270;  West  v.  Bundy,  78 
Mo.  407;  Anderson  v.  Shockley,  82  Mo.  250; 
Leach  v.  MrFadden,  110  Mo.  584;  ffealey  v. 
Simpson,  113  Mo.  340;  Teats  v.  Flanders,  118 
Mo.  669. 

4.  It  thus  comes  to  be  considered  whether 
the  contract  now  under  consideration,  owing 
to  the  peculiar  circumstances  attendant  on  its 
making,  will  prevent  that  feature  of  it  men- 
tioned in  the  next  preceding  paragraph  from 
being  specifically  performed.  It  is  urged  here, 
as  in  the  court  below,  that  the  contract  be 
iween  Augusta  Nowack  and  Eberhard  H. 
Schweer,  being  made  "in  consideration  of  mar- 
riage." and  not  l)eing  in  writing,  is  void  by 
reason  of  the  provisions  of  §  5186,  Rev. 
Stat.  1889;  but  this  is  an  erroneous  view  of 
that  section,  because  it  does  not  make  a  con- 
tract in  consideration  of  marriage  void,  but 
merely  prohibits  any  action  from  being  brought 
thereon,  unless  such  contract  "shall  be  in 
writing,"  etc.  1  Bishop.  Married  Women, 
§  807.  There  have  been  in  England  and  in 
this  country  many  decisions  on  the  statute  in 
question,  involving  the  point  now  in  litigation; 
but  it  seems  to  be  settled  by  the  weight  of  au- 
thority that,  though  a  parol  antenuptial  con- 
tract IS  invalid  when  made  solely  in  considera- 
tion of  marriage,  yet  that  such  contract  can 
stand  if,  in  addition  to  the  marital  portion 
thereof,  it  has  another  feature,  the  perform- 
ance of  which  may  be  reckoned  part  per- 
formance, and  thus  prevent  defeat  of  the  ante- 
nupital  agreement,  because  of    not  being  in 
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writing,  provided  there  was  reliaDce  on  the 
promise  which  is  made  the  basis  for  sped  tic  re- 
lief. Taylor  v.  Beech,  1  Ves.  Sr.  297;  Ungley 
V.  Ungley,  L.  R.  4  Ch.  Div.  78;  Browne,  Stat. 
Fr.  5th  ed.  g^  217,  459</,  and  cases  cited;  Fry, 
Spec.  Perf.^  595;  2  Parsons,  Contr.  7th  ed. 
77,  and  cases  cited;  Agnew,  Stat.  Fr.  124;  Dy- 
gert  v.  Betnerschnider,  82  N.  Y.  629;  Riley  v. 
BiUy,  25  Conn.  154;  1  Bishop,  Married  Wo- 
men, t^  807;  Throop,  Validity  of  Verbal  Ag;ree- 
ments,  ^  708.  Here  Schweer,  upon  marriage 
to  Augusta  Nowack,  would  not  have  been  en- 
titled to  the  custody,  service,  an(i  earnings  of 
plaiutifif.  but  for  the  latter  being  surrendered 
to  Schweer  by  his  mother,  in  furtherance  of 
the  parol  agreement  to  that  effect.  Schouler, 
Dom.  Rel.  5th  ed.  ii  273.  'This  agreement 
being  proved  as  aforesaid,  and  it  having  been 
also  complied  with,  as  shown  by  the  testimony 
on  the  part  of  plaintiff,  supplies  such  inde- 
pendent, additional,  and  valuable  considera- 
tion as  will,  under  the  authorities  cited ,  amount 
to  part  performance, and  take  this  case  out  of  the 
purview  and  operation  of  the  statute  of  frauds. 
Although  there  is  testimony  that  plaintiff, 
while  about  seventeen  years  old,  on  one  oc- 
casion struck  his  stepfather  with  a  stove- lid 
Hfter  on  the  head,  yet  great  provocation  is 
shown  for  this,  in  that  Schweer  had  called 
plaintiff's  mother  a  ''prostitute."  Evidently, 
Schweer  did  not  pegard  plaintiff  a  very  unduii- 
ful  or  bad  boy,  or  else  his  conduct  some  three 
years  thereafter,  in  promoting  the  marriage  of 
plaintiff  with  Bartlett's  daughter,  was  very  rep- 
rehensible conduct. 

5.  But  the  agreement  between  the  parties 
may  be  looked  at  from  an  entirely  different 
point  of  view.  On  all  hands  it  stands  confessed 
that  marriage  is  a  valuable  consideration. 
Lord  Coke  says:  "If  a  man  had  given  land  to 
a  man  with  his  daughter  in  frank  marriage 
generally,  a  fee  simple  had  passed  without  this 
word  'heirs;'  for  there  is  no  consideration  so 
much  respected  in  law  as  the  consideration  of 
marriage,  in  respect  of  alliance  and  posterity." 
Co.  Litt.  96.  Elsewhere  it  is  said:  ''Marriage 
is  the  highest  consideration  known  in  law." 
Johnston  V.  Dilliard,  1  Bay,  232.  See  also  4 
Kent,  Com.  464;  1  Bishop,  Married  Women,  §§ 
27,  775;  Ford  v.  Stvart,  15  Beav.  499;  Greene  v. 
Cramer,  2  Con.  &  L.  60:  Fraaer  v.  Thompmn, 
1  Giff.  62.  Marriage  is  regarded  as  one  of  the 
strongest  considerations  in  the  law,  either  to 
raise  a  use,  found  a  contract,  gift,  or  grant. 
Holder  v.  JJiekeson.  Freem.  C."  L.  Rep.  96: 
Smith  V.  Stafford,  Hob.  2l6tf;  Wr,tersy.  Hoir- 
ard,  8  Gill.  262.  In  a  case  which  arose  in 
Maryland,  it  was  held  that  an  agreement  made 
by  a  father  with  his  daughter  in  consideration 
of  her  marriage,  and  by  way  of  advancement 
and  marriage  endowment,  consummated  by 
marriage,  as  then  contemplated,  could  not  be 
revoked  by  the  father,  Martin,  J.,  saying  that 
the  daughter  was  regarded  as  a  purchaser,  as 
much  so  as  if  she  had  paid  for  the  property  an 
adequate  pecuniary  consideration,  and  thai  the 
consummation  of  the  marriage  was  to  be  con- 
sidered as  the  payment  of  the  purchase  money. 
Ihigan  v.  Gittings,  3  Gill,  138.  A  similar  rul- 
ing was  made  where  a  father  promised  a  man 
alx)ut  to  marry  his  daughter  that,  on  the  mar- 
riage he  would  give  him  a  sum  of  money,  and 
the  marriage  having  occurred,  the  father  was 
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compelled  speciflcally  to  perform  his  promise. 
Chichester  v.  Vass,  1  Munf.  98.  4  Am.  Dec.  531. 
Yet,  notwithstanding  this,  it  is  ruled  that,  as 
between  the  parties  to  the  wedlock,  the  celebra- 
tion of  the  marriage  is  not  such  part  perform- 
ance as  to  take  it  out  of  the  statute.  2  Par- 
sons. Contr.  7th  ed.  77;  Fry,  Spec.  Perf.  3d  ed. 
^  598.  Commenting  on  this  anomaly  in  equity 
jurisprudence.  Judge  Story  says:  '"The  sub- 
sequent marriage  is  not  deemed  a  part  perform- 
ance, taking  the  case  out  of  the  statute,  con- 
trary to  the  rule  which  prevails  in  other  ea«es 
of  contract.  In  this  respect  it  is  always  treated 
as  a  peculiar  case,  standing  on  its  own 
grounds."  2  Story,  Eq.  Jur.  13th  ed.  s5  T68. 
See  also  note  to  section  720,  Throop.  Validity 
of  Verbal  Agreements,  and  cases  cited;  among 
them,  Durham  v.  laylor,  29  Ga.  166.  ''But 
though  marriage  be  not,  cohabitation  may  be. 
a  sufficient  act  of  part  performance.  In  a  sep- 
aration deed,  the  husband  covenanted  with  a 
trustee  for  the  payment  of  an  annuity  to  hi*; 
wife.  Shortly  before  the  death  of  the  husliand, 
his  wife  returned  to  him,  upon  the  faith  of  a 
promise  made  by  the  husband  to  the  wife  and 
her  trustee  that,  if  she  would  do  so.  he  would 
continue  to  pay  the  annuitv,  and  would  charire 
it  upon  his  real  estate,  tie  died  without  hav- 
ing done  so,  and  it  was  held  that  the  contract 
could  be  enforced  against  ihe  devisees  of  the 
husband,  on  the  ground  of  part  performance." 
Webster  v.  Webster,  1  Smale  &  G.  489,  Af 
firmed  4  De  G.  M.  &  G.  437;  Fry.  Spec.  Perf. 
§  597.  This  divergence  between  marriage  ami 
other  valuable  considerations  in  respect  to  the 
doctrine  of  part  performance  caused  Vice 
Chancellor  Malins  to  express  his  re/jret  thai 
such  an  exception  was  ever  made.  tJngley  v, 
Vngley,  L.  R.  4  Ch.  Div.  73;  Ct^es  v.  Pilking 
ton.  L.  R.  19  Eq.  174.  In  a  case  which  came 
to  the  House  of  Lords,  where  the  old  rule  that 
marriage  was  not  part  performance  was  in 
terms  (though  unnecessarily)  reasserted.  Lord 
Cottenham  very  forcibly  presented  the  equita- 
ble ground  for  the  contrary  opinion,  remark- 
ing: "The  principle  .  .  .  of  equity  is  this.— 
that  if  a  party  holds  out  inducements  to  an- 
other to  celebrate  a  marriage,  and  holds  them 
out  deliberately,  plainly,  and  the  other  party 
consents,  and  celebrates  the  marriage  in  con- 
sequence  of  them,  if  he  had  good  reason  to  ex- 
pect that  it  was  intended  that  he  should  have 
the  benefit  of  the  proposal  which  was  so  held 
out,  a  court  of  equity  will  take  care  that  he  is 
not  disappointed,  and  will  give  effect  to  the 
proposal."  Hammersley  v.  Baron  De  Biel,  12 
Clark  &  F.  45.  The  true  basis  of  specific  per- 
formance beinjr  enforced  is  that,  unless  en- 
forced, it  would  operate  a  fraud  on  the  party 
who  seeks  its  enforcement,  it  being  impossible 
to  restore  such  party  to  his  stattts  quo. 
Browne,  Stat.  Fr.  ^ji  448.  487,  and  cases  cited: 
2  Story,  Eq.  Jur.  ^  761,  and  cases  cited.  **The 
fraud,"  says  Judge  Wells  in  Glass  v.  Hulbert, 
"most  commonly  treated  as  taking  an  agree- 
ment out  of  the  statute  of  frauds  is  that  which 
consists  in  setting  up  the  statute  against  its 
performance,  after  the  other  party  has  been 
induced  to  make  expen^iitures,  or  a  change  of 
situation  in  regard  to  the  subject  matter  of  the 
agreement,  or  upon  the  supposition  that  it 
was  to  be  carried  into  execution,  and  the  as- 
i  sumption  of  rights  thereby  to  be  acquired;  so 
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that  the  refusal  to  complete  the  execution  of 
the  agreement  is  not  merely  a  denial  of  rights 
which  it  was  intended  to  confer,  but  the  in- 
fliction of  an  unjust  and  u  a  conscientious  in- 
jury and  loss."  Glass  v.  Hulb&rt,  102  Mass.  8o, 
3  Am.  Rep.  418.  Now,  it  would  seem  that, 
marriage  being  such  a  valuable  consideration, 
its  celebration  in  conformity  to  a  previous 
parol  promise  made,  placing  especially  as  it 
does  the  female  con! racing  party  in  a  situa- 
tion where  she  cannot  be  restored  to  her  for- 
mer condition,  ought  to  be  regarded  as  such  a 
henious  fraud  upon  her  if  such  parol  promise 
be  not  performed  as  a  court  of  conscience 
should  not  tolerate,  but  acting  on  principle, 
rather  than  precedent,  should  (iecree  the  com- 
plete enforcement  of  such  agreement,  not- 
withstanding the  statute.  This  is  what  courts 
of  equity  are  doing  in  other  cases  every  day, 
despite  the  statute,  and  no  sound  reason  can  be 
urged  why  a  court  of  equity  should  grant  re- 
lief in  the  latter  class  of  cases,  and  refuse  it  in 
the  former.  Indeed,  more  cogent  reasons  ap 
pear  to  exist  in  favor  of  disregarding  the  stat- 
ute in  instances  like  the  present  than  in  ordi- 
nary cases.  This  view  of  the  matter  is  also  en- 
tertained by  the  learned  author  heretofore 
cited.  Browne,  Stat.  Fr.  g  459.  Instances 
are  by  no  means  infrequent  where  contracts 
between  husband  and  wife  entered  into  before 
marriage  will  be  enforced  in  equity,  although 
they  should  be  avoided  at  law;  "for  equity  will 
not  suffer  the  intention  of  the  parties  to  be  de- 
feated by  the  very  act  which  is  designed  to 
give  effect  to  such  a  contract."  2  Story,  Eq. 
Jur.  §  1870,  and  cases  cited. 

6.  For  these  reasons,  inasmuch  as  we  are  not 
hampered  by  former  rulings  in  this  court  on 


this  point,- we  hold  that  marriage  in  the  cir- 
cumstances disclosed  by  the  record  does 
amount  to  a  valuable  consideration  and  part 
performance;  and  that  plaintiff  having  doneon 
his  part  all  that  it  was  contracted  by  his  mother 
he  should  do,  the  contract  made  by  hia 
mother  for  herself  and  him  having  been  fully 
executed  on  their  parts,  this  constitutes  of  it- 
self a  distinct  and  inde[)et\dent  reason  why  the 
statute  should  not  be  allowed  to  obstruct  the 
pathway  to  the  relief  plaintiff  seeks. 

7.  The  premises  considered,  a  decree  will  be 
entered  in  this  court  in  favor  of  plaintiff  in  ac- 
cordance with  tbe  facts  found  by  the  lower 
court,  giving  him  one  fourth  of  all  the  real  and 
personal  estate  left  by  Eberhard  H.  Schweer, 
and  requiring  contribution  on  the  part  of  the 
three  sons  of  Schweer;  but  this  will  be  done  sub- 
ject, of  course,  to  the  rights  of  the  widow  as 
directed  by  the  will.  And,  further,  the  decree 
must  accord  to  the  minor  heirs  of  plaintiff 
what  the  will  has  directed  should  be  theirs; 
but,  of  course,  the  devise  to  them  cannot  be 
permitted  to  diminish  what  plaintiff  became 
entitled  to  under  the  agreement  made  bv  his 
mother  with  Schweer.  Plaintiff  will  take  in 
value,  in  real  and  personal  property,  precisely 
what  he  would  have  taken  had  his  children 
not  been  mentioned  in  the  will,  to  wit,  the  one- 
fourth  part  in  value  of  all  real  and  personal 
property  of  which  Schweer  died  seised.  Inas- 
much, however,  as  those  heirs  have  been  com- 
pelled to  come  to  this  court  in  order  to  secure 
their  rights,  the  cost  of  this  appeal  as  between 
them  and  their  father,  will  be  taxed  against  him. 

All  concur. 

Rehearing  denied. 


MI8S0CRI  SUPREME  COURT  (In  Banc). 


Joseph  R.  EDWARDS,  7?^*;?^, 

V. 

A.  A.  LESUEUR,  Appt. 
i Mo ) 

1.  The  establishment  of  the  seat  of 
^OTemmeiit  <>f  a  state  is  a  pro)»er  subject  of 
constitutional  control  and  therefore  of  constitu- 
tional amendment. 

2.  Conditions  imposed  and  powers  del- 
ei^ated  by  a  proposed  constitutional 
amendment  to  chang^e  the  location  of 
the  seat  of  state  g^ovemment  wherebj-, 
in  addition  to' the  vote  of  the  j»eople  which  the 
existing  Constitution  requires  for  an  amend- 
ment, donations  of  property  and  the  erection  of 
state  buildinKS  to  be  approved  and  accepted  by  a 
commission  are  made  a  condition  of  the  change 
of  location,  will  not  make  the  proposed  amend- 
ment inojjerative,  since,  upon  the  vote  of  the 
people  adopting  the  amendment,  tbe  conditions 
will  be  Imposed  and  the  powers  delegated  by  the 
Constitution  itself. 


8.  The  power  to  select  and  afterwards 
to  chanf^e  its  own  seat  of  government' 

if  deemed  ez))edient  is  necessarily  implied  in  a 
state  Constitution  providing  for  a  Republican 
form  of  government  not  repugnant  to  tbe  Con- 
stitution of  the  United  States,  and  making  no 
limitation  upon  its  political  or  governmental 
power  or  the  power  to  manage  its  own  internal 
affairs. 

4.  An  implied  contract  agrainst  the  re- 
moval of  the  seat  of  state  grovernment 
from  its  original  location  is  not  made  with  prop- 
erty owners  at  that  place  by  Its  location  there. 

5.  There  can  be  no  irrepealable  law  to 
prevent  the  removal  of  the  seat  of  state  govern- 
ment, as  this  involves  a  governmental  subject. 

6.  A  vote  in  fkvor  of  a  proposed  eonsti- 
tutional  amendment  taken  by  yeas 
and  nays  and  entere<l  in  full  on  the  legislative 
Journals  in  full  compliance  with  the  constitu- 
tional provisions  on  this  subject  is  sufficient  with- 
out having  the  resolution  read  on  different  days 
or  in  other  respects  taking  tbe  course  required 
for  ordinary  legislation. 


NoT«.— As  to  the  power  of  the  court  to  deter-  r  amendments,  see  State,  Torryson,  v.  Grey  (Nev.)  19 


mine  the  question  of  the  adoption  of  a  state  Consti- 
tution, see  Miller  v.  Johnson  (Ky.)  15  L.  R.  A.  524, 
and  note. 
For  other  cases  as  to  adoption  of  constitutional 

31  L.  R.  A. 


L.  R.  A.  134:  Seneca  Min.  Co,  v.  Secretary  of  State 
(Mich.)  9  L.  R.  A.  770;  Worman  v.  Hagan  (Md.)  21  L. 
R.  A.  71d;  Livermore  v.  Waite  (Cal.)  25  L.  R.  A.  812. 
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(February  5,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Cole  County  enjoin 
ing  him  from  proceeding  to  submit  to  the  vote 
of  the  electors  of  the  slate  a  proposed  amend- 
ment to  the  state  Constitution  which  was  in- 
tended, to  change  the  place  of  the  seat  of  gov- 
ernment.    Reversed. 

Statement  by  Macfarlane.  J. : 

This  is  a  suit  by  plaintifiF,  as  a  property  owner 
of  Jefferson  city,  to  restrain  the  secretary  of 
state  from  discharging  the  duties  enjoined 
upon  him  in  respect  to  submitting  to  a  vote  of 
the  electors  of  the  state  a  proposal,  passed  by 
the  last  general  assembly,  for  amending  the 
Constitution  so  as  to  provide  therein  for  the  re- 
moval of  the  seat  of  government  from  the  city 
of  Jefferson  to  the  city  of  Sedalia.  The 
amendment  was  proposed  under  a  concurrent 
resolution,  and  is  as  follows: 

"Concurrent  resolution  submitting  to  the  qual- 
ified voters  of  Missouri  an  amendment  to  the 
Constitution  thereof,  providing  for  the  re- 
moval of  the  seat  of  government  from  the 
city  of  Jefferson  to  the  city  of  Sedalia. 
**Be  it  resolved  by  the  house  of  representa- 
tives, the  Senate  concurrinji  therein,  as  fol- 
lows: At  the  general  election  to  be  held  on 
Tuesday  next  following  the  first  Monday  ih 
November,  a.  d.  1896,  an  amendment  to  the 
Constitution  of  Missouri  shall  be  submitted  to 
the  qualified  voters  of  the  state  in  the  follow- 
ing words:  *The  seal  of  government  shall  be 
removed  from  the  city  of  Jefferson  and  located 
at  the  city  of  Sedalia.  Any  person  or  persona 
may  grant  or  donate  to  the  state  any  land,  sum 
of  money,  or  other  thing  of  value  to  be  used 
for  the  purpose  of  erecting  the  necessary  pub- 
lic buildings  at  the  city  of  Sedalia.  or  may  de- 
posit with  the  governor  sufficient  securities  or 
obligations  to  guarantee  the  erection  of  such 
buildings.  Whenever  a  suitable capilol  build- 
ing, having  the  same  or  greater  floor  area  and 
appointments  as  the  present  capilol  and  su- 
preme court  buildings,  and  equal  thereto  in 
stability  and  architectural  merit,  together  with 
grounds  of  the  same  or  greater  area,  and  an 
armory  building  likewise  similar  or  superior 
to  the  present  armory,  and  an  executive  man- 
sion likewise  similar  or  superior  to  the  present 
building  used  as  the  governor's  residence,  to- 
gether with  the  grounds  and  appurtenances, 
shall  be  erected  at  the  city  of  Sedalia,  the  same 
shall  be  accepted  by  a  commission,  consisting 
of  the  governor,  secretary  of  state,  auditor, 
treasurer,  and  attorney  general,  and  such  offi- 
cers shall  at  once  remove  the  public  records 
and  personal  property  to  such  new  buildings, 
and  the  city  of  Sedalia  shall  thereupon  become 
the  permanent  seat  of  government.  The  plans 
and  location  of  the  capitol,  armory,  and  execu- 
tive mansion  and  grounds  shall'first  be  ap- 
proved by  such  commission.  The  county  of 
Pettis  and  Sedalia  township,  in  said  county, 
may  each  vote  an  issue  of  twenty -five  nontax 
able  3  per  cent  bonds,  not  to  exceed  in  amount, 
respectively  for  each,  $100,000,  and  such  bonds 
may  be  ordered  issued  by  a  majority  vote  of 
those  voting  at  a  special  election  called  for  that 
purpose  by  the  county  court,  and  conducted 
generally  in  the  manner  provided  by  law  for 
ihe  issumg  of  bonds  for  the  erection  of  court- 
;jl  L.  R.  A. 


houses.  Said  county  and  township  bonds 
shall  be  given  to  the  state  for  the  purpose  of 
assisting  in  paying  for  the  erection  of  the 
liuildings  provided  for  herein;  and  such  bonds, 
if  voted  and  issued,  shall  be  delivered  to  the 
governor  of  the  state,  and  held  by  him  in  trust 
for  the  benefit  of  any  person  or  persons  who 
may  erect  such  suitable  public  buildings,  to  lie 
given  to  such  person  or  persons  on  their  com- 
pletion and  acceptance.  The  commission 
hereby  constituted  shall  have  full  power,  by 
a  majority  vote,  to  carry  out  the  provisions  and 
intent  of  this  amendment,  and  such  new  pul>- 
lic  buildings  shall  be  completed,  as  near  as  may 
be  possible,  on  or  before  the  Ist  day  of  Novem- 
ber, A.  D.  1899,  unless  such  commission,  ft>r 
good  cause,  grant  further  time.  The  state  shall 
in  no  manner  become  liable  for,  nor  shall  ii  pay 
any  part  whatever  of  the  cost  of  the  new  pub- 
lic buildings  herein'provided  for,  and  the  county 
before  mentioned  shall  pay  the  entire  cost  of 
moving  the  records  and  personal  property  of 
the  state  to  the  new  public  buildings,  so  that 
the  state  shall  be  at  no  expen^te  whatever  in  the 
change  of  the  seat  of  government.'  " 

It  is  charged  in  the  petition  that  said  resolu 
tion  is,  and  if  adopted,  will  be,  invalid,  for  the 
reason  that  it  does  not  provide  that  the  same 
shall  go  into  effect  "as  an  operative  amend- 
ment to  said  Constitution,  upon  its  adoption  by 
a  majority  of  the  qualified  voters  of  the  state 
voting  in  favor  thereof,  but,  on  the  contrary, 
by  its  terms  and  provisions,  its  taking  effect, 
and  becoming  an  operative  and  binding:  part  of 
said  Constitution,  is  made  to  depend  on  the 
further  facts  or  condition  that  some  person  or 
persons  shall  donate  or  grant  to  the  state  land 
or  money  or  other  valuable  thing,  for  the  pur- 
pa«e,  or  erect  the  necessary  public  buildings  at 
the  city  of  Sedalia  for  the  use  of  the  slate,  or 
shall  deposit  with  the  governor  of  the  slate 
sufficient  securities  or  obligations  to  guarantee 
the  erection  of  such  building,  and  also  on  th«» 
further  fact  or  condition  that  a  suitable  capitol 
building  for  the  state  of  Missouri,  having  the 
same  or  greater  fioor  area  and  ap]:)ointment« 
than  the  present  capitol  and  supreme  court 
buildings,  and  equal  thereto  in  stability  and 
architectural  ment,  together  with  grounds  of 
the  same  or  greater  area  than  those  now  jx)s- 
sessed  by  the  state  at  the  city  of  Jefferson,  and 
also  that  a  state  armory  and  executive  man- 
sion similar  or  superior  to  the  present  one'* 
owned  by  the  state,  together  with  grounds  and 
appurtenances  thereto,  shall  be  erected  or  fur- 
nished at  the  city  of  Sedalia,  and  shall  be  ac- 
cepted by  a  commission  consisting  of  the  gov 
ernor,  secretary  of  state,  state  auditor,  irea^ 
urer,  and  attorney  general  of  Missouri,  and 
also  on  the  further  fact  or  condition  that  the 
plans  and  location  of  said  new  capitol  build- 
ing, armory,  executive  mansion  and  grounds 
therefor,  shall  be  approved  by  said  commis- 
sion." It  is  further  charged  that  the  resolu- 
tion is  invalid,  and,  if  adopted  by  the  neces- 
sary vote  of  the  people,  would  not  liecome  an 
amendment  to  the  Constitution,  for  the  reason 
that  it  was  not  read  on  three  different  days  in 
each  house  of  the  general  assembly,  ancf  did 
not  take  the  course  of  a  bill  in  said  asaembly. 
A  further  charge  is  that,  by  the  act  of  Con- 
gress admitting  the  state  of*  Missouri  into  the 
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Union,  the  action  of  the  convention  of  the  ter- 
ritory called  in  pursuance  of  said  act,  and  the 
subsequent  legislation  of  the  state  in  accepting 
and  acting  upon  the  conditions  of  said  act,  the 
sea  of  government  was  established  at  Jeffer- 
son City,  and  cannot  be  changed  without  the 
consent  of  the  United  States.  It  was  also 
•charged,  in  substance,  that  under  said  enab- 
ling act.  and  the  acceptance  thereof  by  the 
pef)ple  of  the  territory,  certain  lands  were  do- 
nated by  the  United  States  to  the  state  of  Mis- 
sou  ri,  upon  which  to  lacate  its  seat  of  govern- 
ment, and  such  lands  were  sold  by  the  state 
with  the  assurance  to  purchasers  that  the  seat 
•of  government  would  permanently  remain  at 
the  city  of  Jefferson,  and  such  purchasers,  and 
their  assigns,  relying  on  the  |;ood  faith  of  the 
state,  made  valuable  and  lastmg  improvements 
thereon,  by  reason  of  all  which  they  acquired 
certain  vested  rights,  which  should  be  protected 
and  preserved .  A  general  demurrer  to  the  peti- 
tion was  overruled,  and,  defendant  refusing 
to  plead  further,  judgment  was  rendered  for 
plaintiff  on  the  demurrer,  and  a  perpetual  in- 
junction was  granted.  From  this  judgment 
<lefendant  appealed. 

Messrs.  R.  P.  Walker,  Attorney  General, 
Lee  &  McKeierhan,  and  John  H.  Both- 
wellf  for  appellant: 

Missouri  is  a  free  and  independent  state,  and 
till  political  power  is  vested  in  the  people,  from 
whom  government  originates,  and  who  have 
the  inherent,  sole,  and  exclusive  right  to  alter 
or  revise  their  Constitution  to  any  extent  they 
may  choose,  subject  only  to  the  limitations  of 
the  Constitution  of  the  United  States. 

Mo.  Const^  art.  2,  §i^  1-3;  Cooley,  Const. 
Lim.  6th  ed.  chap.  3,  pp.  41,  45;  Black,  Const. 
Prohibitions,  pp.  44-49;  Potter's  Dwarr.  Stat, 
ed.  1871,  346-348:  Bktir  v.  Ridgely,  41  Mo. 
6B,  97  Am.  Dec.  248;  Wells  v.  Hnin,  75  Pa.  39, 
15  Am.  Rep.  568;  Re  Gibson,  21  N.  Y.  9. 

The  Constitution  of  this  state  is  specific,  care- 
ful, and  complete  in  its  provision  for  originat- 
ing and  holding  a  convention  for  revising  and 
amending  the  Constitution:  and  where  general 
revision  or  amendment  is  not  considered  neces- 
sary, the  general  assembly  has  full  power  to 
propose  such  specific  amendments  as  a  major- 
ity of  the  members  elected  to  each  house  shall 
deem  expedient. 

Mo.  Const,  art.  15,  §§  1-3. 

A  proposed  constitutional  amendment  need 
not  be  read  in  each  House  of  the  general  assem- 
bly on  three  separate  days,  nor  need  it  take  the 
course  of  a  bill. 

Mo.  Const,  art.  5,  §  14,  art.  15,  §§  1,  2; 
Jameson,  Const.  Conv.  4th  ed.  §$  541-543;  3 
Cyc.  of  Political  Science,  pp.  802,  803:  1  Stim- 
son.  Am.  Stat.  Law,  p.  133,  §§  990-996. 

In  proposing  an  amendment  to  the  Constitu- 
tion, the  general  assembly  exercises  delegated 
political  power,  not  ordinary  legislative  author- 
ity. Its  members  may  propose  any  specific 
amendment  which  they  may  deem  expedient, 
and  they  are  not  limited  by  directions  or  re- 
strictions made  applicable  by  the  Constitution 
to  ordinary  legislative  acts  alone. 

Mo.  Const,  art.  15,  §§  1, 2;  Bor^aud,  Adop- 
tion and  Amendment  of  Constitutions,  pp.  188, 
823;  Jameson,  Const.  Conv.  4th  ed.  §§  547- 
555,  and  cases  cited;  1  Stimson,  Am.  Stat.  Law, 
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p.  133.  §§  990-996;  3  Cyc.  of  Pol:M-al  Science, 
pp.  802,  808:  1  Bryce,  Am.  Corr.monwealth. 
2d  ed.  pp.  419-423;  State,  Morris,  v.  Mason, 
48  La.  Ann.  590;  Nesbit  v.  People,  19  Colo.  441; 
State  v.  Cox,  8  Ark.  486. 

Wide  latitude  is  indulged  in  favor  of  prop- 
ositions to  amend  state  Constitutions.* 

Jameson,  Const.  Conv.  4th  ed.  chap.  8» 
Amend.  Const,  p.  9;  University  of  North  Car- 
olina V.  Melver,  72  N.  C.  76;  State,  Torreyson, 
V.  Orey,  21  Nev.  378,  19  L.  R.  A.  134;  Re  Oib- 
son,  21  N.  Y.  9;  Collier  v.  Frierson,  24  Ala. 
100;  Constitutional  Prohibitory  Amendment,  24 
Kan.  700;  State,  Hudd,  v.  Timme,  54  Wis.  318; 
State  V.  MeBride.  4  Mo.  303,  29  Am.  Dec.  686; 
Worman  v.  Ilagan,  78  Md.  152,  21  L.  R.  A. 
716;  State,  Morris,  v.  Mason,  supra;  Nesbit  v. 
People,  19  Colo.  441;  State,  Woods,  v.  Tooker, 
15  Mont.  8,  25  L.  R.  A.  560;  State  y.  Cox,  supra. 

State  Constitutions  now  are  often  used  to  en- 
act fundamental  laws  by  ratification  of  the 
voters,  which  would  otherwise  be  left  to  or- 
dinary legislation  or  be  in  confiict  with  other 
provisions  of  the  organic  law. 

Mo.  Const,  arts.  ^14;  1  Stimson,  Am.  Stat. 
Law,  §  1,  pt.  1,  note;  Borgeaud,  Adoption  and 
Amendment  of  Constitutions,  introductory 
note,  pp.  9,  10,  40.  146-151;  1  Bryce,  Am. 
Commonwealth,  2d.  ed.  pp.  419,  429,  486, 488, 
441,  442,  and  447;  Poore,  Federal  and  State 
Constitutions,  vols.  1,  2;  State,  Morris,  v.  Ma- 
son, supra. 

No  provision  of  the  present  or  any  former 
state  Constitution  has  ever  expressly  established 
the  seat  of  government  at  Jefferson  City. 

Mo.  Const.  1820,  art.  11.  §§  1-4;  Mo.  Laws 
1821. 

After  the  capital  was  established  at  Jefferson 
City,  the  people  by  express  constitutional  lim- 
itation subsequently  withdrew  from  the  legis- 
lative department  the  power  to  remove  the  seat 
of  government  by  simple  legislative  act.  But 
for  that  express  limitation  me  seat  of  govern- 
ment might  be  removed  by  ordinary  statute 
law,  because  the  exceptions  to  a  power  granted 
mark  its  extent. 

Mo.  Const.  1865,  art.  11,  §  10;  Id.  1875.  art.  4, 
§  56;  Gibbons  v.  Ogden,  22  U.  S.  9  Wheat.  191, 
6  L.  ed.  69;  Brown  v.  Maryland,  25  U.  S.  12 
Wheat.  488,  6  L.  ed.  685;  Morris  v,  Powell,  125 
Ind.  281,  9  L.  R.  A.  826;  State,  Lamb,  v.  Cun- 
ningham, 88  Wis.  90,  17  L.  R.  A.  145. 

Neither  in  the  "enabling  act,"  passed  by 
Congress  in  1820,  nor  in  the  * 'ordinance  of  ac- 
ceptance "  of  the  constitutional  convention  of 
the  stale,  will  be  found  anything  which  de- 
prives or  limits  the  state  in  its  sovereign  right 
to  re  establish  its  seat  of  government. 

Act  of  Congress  1820.    1   Mo.   Rev.   Stat. 

.  47-50;  Ordinance  of  Acceptance  1820,   1 

o.  Rev.  Stat.  1889,  pp.  51-63;  Cooley,  Const. 
Lim.  6th  ed.  pp.  473,474;  4Am.&Eng.  Enc. 
Law,  p.  403;  2  Beach.  Inj.  g  1890;  Armstrong 
V.  Dearborn  County  Comrs,  4  Blackf.  208;  El- 
well  V.  Tucker,  1  Blackf.  285;  Newton  v.  Ma- 
honing  County  Comrs.  36  Ohio  St.  618,  100  U. 
8.  548,  25  L.  ed.  710:  Alley  v.  Benson,  8  Tex. 
297;  Gilmore  v.  Hayioorth,  26  Tex.  89;  Barrell 
V.  Lynch,  65  Tex.  149;  Adams  v.  Logan 
County,  11  111.  836;  HarrU  v.  Shaw,  18  111.  456; 
Atty,  Gen.  v.  Lake  County  Supers.  83  Mich. 
289. 

If  the  expression  of  the  will  and  desire  of 
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the  enactiDg  power  be  complete  and  final,  then 
the  law  is  valid  and  binding  when  enacted, 
even  where  its  terms  provide  for  certain  acts 
by  others,  and  for  certain  facts  or  conditions 
to  be  ascertained  or  found  before  certain  pre- 
scribed results  shall  follow. 

Sedgw.  Stat.  &  Const.  L.  2d  ed.  pp.  135-138, 
and  cases  cited;  Cooley,  Const.  Lim.  6th  ed. 
pp.  98-101, 137-146,  and  cases  cited;  Mo.  First 
Const.  (1820)  art.  11,  ?§  1-4;  Walton  v.  Green- 
wood, 60  Me.  356;  State  v.  Parker,  26  Vt.  357; 
Pratt  V.  Allen,  13  Conn.  119;  Lothrop  v.  Sted- 
man,  42  Conn.  583;  Newton  v.  Mahoning 
County  Comrs.  26  Ohio  8t.  618;  Starin  v. 
Genoa,  23  N.  Y.  489;  Bank  of  Pome  v.  Pome, 
18  N.  Y.  38;  The  Aurora  v.  United  States,  11 
U.  S.  7  Cranch,  382,  3  L.  ed.  378;  State,  Park, 
V.  Portage  County  Supers.  24  Wis.  49;  Callam 
V.  Saginaw,  50  Mich.  7;  State,  Maggard,  v. 
Pond,  93  Mo.  606;  ICx  parte  Swann,  96  Mo. 
44;  Lammert  v.  Lidwell,  62  Mo.  188.  21  Am. 
Rep.  411;  St.  Louis  City  &  County  v.  Alexan- 
der, 23  Mo.  483;  Moers  v.  Reading,  21  Pa.  188; 
Locke's  Appeal,  72  Pa.  491;  People,  Vermule,  v. 
Biyler,  5  Cal.  23. 

The  general  assembly  has  necessarily  the 
right  to  construe  the  Constitution  in  exercising 
its  delegated  powers,  and  the  courts  will  pre- 
sume that  legislative  acts  based  on  legislative 
construction  of  the  organic  law  are  constitu- 
tional, unless  it  is  shown  that  the  legislative 
act  was  and  is  void  because  necessarily  repug- 
nant to  some  specific  clause  of  the  Constitution 
pointed  out. 

Cooley,Con8t.  Lim. 6th  ed.pp.  45,  54, 192-222 
et  seq.;  State,  Maggard,  v.  Pond,  supra;  Kelly 
V.  Meeks,  87  Mo  396;  Phillips  v.  Missouri  P. 
R.  Co,  86  Mo.  540;  State  y.  Addington,  77  Mo. 
110;  State,  Harris,  v.  Laughlin,  75  Mo.  147; 
State  V.  Able,  65  Mo.  857;  State  Circuit  Atty. 
V.  Cape  Girardeau  cfe  S.  L.  R.  Co.  48  Mo.  468; 
Stephens  v.  ^S^  Louis  Nat,  Bank,  43  Mo.  390; 
Hamilton  v.  St.  Ixmis  County  Ct  15  Mo.  13; 
Edwards  v.  Williamson,  70  Ala.  145;  .^Jr  parte 
Selma  cfc  G.  R.  Co.  45  Ala.  696,  6  Am.  Rep. 
722. 

Messrs.  A.  M.  Hoi^h,  Jacob  C.  Fisher, 
J*  W*  Ze^ely,  SLarnes,  Holmes  & 
Kraathoir,  Suver  &  Brown,  W.  S. 
Pope,  J.  R.  Edwards,  and  H.  Clay 
Ewing^,  for  respondent: 

Plaintiff,  as  a  citizen  and  taxpayer  of  the 
city  of  Jefferson,  and  of  the  state  of  Missouri, 
is  entitled  to  maintain  this  injunction  proceed- 
ing to  contest  the  validity  of  the  proposed  con- 
stitutional amendment,  and,  if  the  same  be  in- 
valid, to  restrain  the  secretary  of  state  from 
taking  the  steps  provided  for  its  submission  to 
the  voters  of  the  state. 

Ltvermore  v.  Waite,  102  Cal.  113,  25  L.  R. 
A.  312;  State,  HuqhUit,  v.  Hughes,  104  Mo. 
459:  Francis  v.  Blair,  89  Mo.  291;  ValU  v. 
Ziegler,  84  Mo.  214;  Ewing  v.  Jefferson  City 
Bd.  of  Edu.  72  Mo.  436;  Wagner  v.  Meety,  69 
Mo.  150;  Ranney  v.  Bader,  67  Mo.  476;  Mat- 
this  V.  Cameron,  62  Mo.  504;  Ruhey  v.  Shain, 
54  Mo.  207;  Newmeyer  v.  Missouri  d  M.  R. 
Co.  52  Mo.  81,  14  Am.  Rep.  394;  State,  Cir- 
cuit Atty.  V.  Saline  County  Ct.  51  Mo.  350. 

The  proposed  amendment,  in  the  form  sub- 
mitted, is  not  authorized  by  the  Constitution, 
art.  15,  §§  1,  2. 

The  Constitution  being  amendable  only  in 
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pursuance  of  the  provisions  contained  in  the 
Constitution  itself,  the  mode  prescribed  is  the 
measure  and  the  limit  of  the  power  to  amend. 

Russie  V.  Brazzell,  128  Mo.  93;  StaU  v.  Me^ 
Bride,  4  Mo.  308,  29  Am.  De<\  686;  Collier  v. 
Frierson,  24  Ala.  100;  Constitutional  Prohib- 
itory Amendment,  24  Kan.  700;  Opinion  of 
the  Justices,  6  Cush.  573;  State  v.  Smft,  09 
Ind.  505;  Re  Constitutional  Contention,  14  R. 
I.  649;  Koehler  v.  Hill,  60  Iowa.  543;  State. 
Stetenson,  v.  Tujfy,  19  Nev.  391;  Wells  v! 
Bain,  75  Pa.  40,  15  Am.  Rep.  563;  Oakland 
Pacing  Co.  v.  Hilton,  69  Cal.  479;  State, 
Morris,  v.  Mason,  43  La.  Ann.  590;  Miller  v. 
Johnson,  92  Ky.  589;  Cooley,  Const.  Lim.  6lh 
ed.  pp.  42,  43:  Jameson,  Const.  Con  v.  $  25. 

The  general  assembly,  in  proposing  amend- 
ments to  the  Constitution,  does  not  act  in  the 
exercise  of  its  legislative  authority,  but  as  a 
special  agent  empowered  by  an  express  grant. 

Batch  V.  Stoneman,  66  Cal.  632:  Lirermare 
V.  Waile,  102  Cal.  113. 25  L.  R.  A.  312;  Re  Sen- 
ate File  SI,  25  Neb.  864;  Neurit  v.  People,  19 
Colo.  441:  Cooley,  Const.  Lim.  6th  ed.  pp.  42,. 
44;  Jameson,  Const.  Conv.  §  25. 

The  state  legislatures  exercising  their  ordi- 
nary legislative  functions  have  all  such  power* 
as  have  not  been  surrendered  or  prohibitefl  to 
them. 

Hall  V.  Wisconsin,  103  U.  8.  5,  26  L.  ed. 
302;  Cooley,  Const.  Lim.  6th  ed.  206. 

The  rule  that  all  the  presumptions  are  in 
favor  of  the  constitutionality,  of  an  ordinary 
legislative  enactment,  and  that  it  will  not  be 
held  unconstitutional  unless  clearly  so,  obvi- 
ously does  not  apply  to  constitutional  amend- 
ments coming  through  the  legislative  depart- 
ment as  a  special  agency,  or  having  their  origin 
in  an  express  warrant. 

Liioermore  v.  Waite,  supra;  Oakland  Pacing 
Co.  V.  Hilton,  69  Cal.  489;  Cooley,  Const.  Lim. 
6th  ed.  pp.  39,  93,  94;  Koehler  v.  HiU,  60 
Iowa,  568. 

The  Constitution  does  not  authorize  or  per- 
mit the  legislature  to  propose  an  amendment 
thereto  which  will  not.  upon  its  adoption  by 
the  people,  become  an  effective  part  of  the 
Constitution,  nor  one  which,  if  ratified,  will 
take  effect  only  at  the  will  of  other  persons 
or  upon  the  approval  of  such  other  persons  of 
some  specified  act  or  condition. 

Liver  more  v.  Waite,  supra. 

The  legislature  is  only  permitted  to  submit 
an  amendment,  not  something  that  is  not  an 
amendment,  under  the  designation  of  an 
amendment. 

Cooley,  Const.  Lim.  6th  ed.  p.  57,  note. 

The  future  event,  the  happening  of  the  con- 
tingency, or  the  fulfilment  of  the  condition  on 
which  a  law,  even  in  the  case  of  an  ordinary 
legislative  enactment,  takes  effect,  can  afford 
no  additional  efficacy  to  the  law;  it  must  be 
"complete  and  effective  when  passied." 

State,  Dome,  v.  Wilcox,  45  Mo.  458;  Lam- 
mert V.  Lidwell,  62  Mo.  188,  21  Am.  Rep. 
411. 

An  unconstitutional  enactment  is  not  a  law; 
it  binds  no  one  and  protects  no  one. 

Little  Rock  &  Ft.  S.  Railtcay  v.  Worthen, 
120  U.  8.  97,  30  L.  ed.  588. 

Every  department  of  the  government,  and 
every  official  of  every  department,  may,  at  any 
time  when  a  duty  is  to  be  performed,  be  re- 
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quired  to  pass  upon  a  question  of  constitu- 
tioual  construction. 

Cooley,  Const.  Lino.  6th  ed.  p.  54. 

The  proposed  amendment  is  objectional  be- 
cause it  involves  the  delegation  of  legislative 
power  to  the  commissioners  and  other  persons 
referred  to  therein. 

Buggies  v.  Collier,  48  Mo.  358;  8L  Louis, 
Murphy,  v.  Clemens,  48  Mo.  395;  Saline 
County  V.  Wilson,  61  Mo.  237;  Matthews  v. 
Alexandria,  68  Mo.  115,  30  Am.  Rep.  776; 
St  Louis  v.  Ru^U.  116  Mo.  248,  20  L.  R.  A. 
721;  St.  Louis  v.  lloward,  119  Mo.  41. 

The  general  assembly  cannot  by  statute  de- 
fine the  term ''constitutional  amendment"  so 
as  to  bind  the  courts. 

Cooley,  Const.  Lim.  6th  ed.  p.  57,  note  1; 
State,  Baltimore,  v.  Kirkley,  29  Md.  ai;  Ru^- 
gles  V.  Collier,  supra;  State,  Benton,  v.  Boice 
County  Comrs.  140  Ind.  506;  Folsom  v.  Town- 
ship of  Ninety-Six,  59  Fed.  Rep.  67;  Quaker 
City  Nat,  Bank  v.  Nolan  County,  59  Fed.  Rep. 
660,  Ard  in  66  Fed.  Rep.  883. 

A  law  may  be  within  the  inhibitions  of  the 
Constitution  as  well  by  implication  as  by  ex- 
pression. 

Evansnlle  v.  State,  Blend,  118  Ind.  426,  4 
L.  R.  A.  93;  Cooley,  Const.  Lim.  6th  ed. 
p.  207. 

And  when  it  is,  it  is  the  duty  of  the  courts  to 
so  declare. 

Page  y.  Allen,  58  Pa.  338,  98  Am.  Dec.  272; 
Pleople  V.  OiOson,  109  N.  Y.  389. 

The  state  cannot  under  the  act  admitting 
it  into  the  Union,  and  its  ordinance  accepting 
the  same,  change  its  permanent  seat  of  gov- 
ernment without  the  consent  of  the  United 
States. 

Congressional  Act  of  Admission,  Mo.  Rev. 
Stat.  1825,  pp.  35-39;  Ordinance  of  Accept- 
ance, Mo.  Rev.  Stat.  1825,  pp.  40-42;  Lessteur 
V.  Price,  58  U.  S.  12  How.  59,  13  L.  ed.  893; 
Lessieur  v.  Price,  12  Mo.  14. 

When  a  state  descends  from  the  plane  of  its 
sovereignty,  and  enters  into  a  contract,  it  is 
bound  Tike  an  individual. 

Davis  V.  Gray,  83  U.  S.  16  WaE  232.  21  L. 
ed.  457:  Cooley,  Const.  Lim.  6th  ed.  pp.  328, 
•  330,  note  4. 

Macfarlane,  J.,  delivered  the  opinion  of 
the  court: 

1.  It  has  been  said  that  "the  right  of  the 
judiciary  to  declare  a  statute  void,  and  to  ar- 
rest its  execution,  is  one  which,  in  the  opinion 
of  all  courts,  is  coupled  with  responsibilities 
so  grave  that  it  is  never  to  be  exercised,  except 
in  very  clear  cases;  one  department  of  the  gov- 
ernment is  bound  to  presume  that  another  has 
acted  rightly."  Stfttev.  Addington,  77  Mo.ll7. 
The  power  and  jurisdiction  of  the  judiciary  to 
declare  a  proposal  for  an  amendment  to  the 
Constitution  ineffectual,  and  to  arrest  its  sub- 
mission to  the  people,  which  we  are  now  called 
upon  to  exercise,  is  coupled  with  far  more  seri- 
ous responsibilities.  To  so  declare  would 
wrest  from  the  people  the  expressly  reserved 
power  to  amend  their  organic  law  as  they  may 
deem  fit  and  expedient.  In  respect  to  the  sub- 
ject of  amendments  to  the  Constitution,  that 
instrument  declares:  "The  people  of  this  state 
have  the  inherent  .  .  .  right  .  .  .  to  alter  and 
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abolish  their  Constitution  and  form  of  govern- 
ment whenever  they  may  deem  it  necessary  to 
their  safety  and  happiness,  provided,  such 
change  be  not  repugnant  to  the  Constitution  of 
the  United  States."  Con.st.  1875  art.  2,  i^  2. 
That  all  just  government  is  founded  upon  the 
consent  of  the  people  is  a  maxim  which  has 
been  held  sacred  by  the  American  people  since 
the  Declaration  of  Independence,  in  1776.  Un- 
der our  sy.stem,  the  people  are  the  source  of  all 
governmental  power.  In  recognition  of  this 
principle,  the  people  of  this  state,  first  in  dele- 
gated convention,  and  afterwards  by  their  own 
voice,  through  the  polls,  proclaimed,  in  their 
bill  of  rights  (§  1),  "that  all  political  power  is 
vested  in  and  derived  from  the  people;  that  all 
government  of  right  originates  from  the  peo- 
ple, is  founded  upon  their  will  only,  and  is  in- 
stituted solely  for  the  good  of  the  whole." 
Upon  the  adoption  of  the  Constitution  of  1875 
by  a  popular  vote,  the  direct  power  of  the  peo- 
ple was  withdrawn  from  governmental  affairs; 
and  the  administration  of  the  functions  of  gov- 
ernment was  delegated  to  the  executive,  legis- 
lative, and  judiciary  departments  of  state,  to 
be  exercised  by  officers  selected  by  the  people, 
with  such  limitations  upon  the  powers  of  each 
as  they  saw  tit  to  impose.  But  the  right  to 
govern  was  not  thereby  surrendered  or  aban- 
doned. The  power  was  reserved  to  resume 
control,  either  of  any  special  subject-matter, 
by  amendment  of  their  organic  law,  or  of  the 
entire  subject  of  government,  by  means  of 
a  constitutional  convention.  This  reserved 
power  is  declared  in  ^^  1,  2,  and  3  of  article  15. 
Sections  1  and  2,  relating  to  amendments, 
read: 

"Sec.  1.  This  Constitution  may  be  amended 
and  revised  only  in  pursuance  of  the  provisions 
of  this  article. 

"Sec.  2.  The  general  assembly  may,  at  any 
time,  propose  such  amendments  to  this  Consti- 
tution as  a  majority  of  the  members  elected  to 
each  House  shall  deem  expedient;  and  the  vote 
thereon  shall  be  taken  by  yeas  and  nays,  and 
entered  in  full  on  the  journals.  The  proposed 
amendments  shall  be  published  with  the  laws 
of  that  session,  and  also  shall  be  published 
weekly  in  some  newspaper,  if  such  there  be, 
within  each  county  in  the  state,  for  four  con- 
secutive weeks  next  preceding  the  general  elec- 
tion then  next  ensuing.  The  proposed  amend- 
ments shall  be  submitted  to  a  vote  of  the  peo- 
ple, each  amendment  separately,  at  the  next 
general  election  thereafter,  in  such  manner  as 
the  general  assembly  may  provide.  If  a  ma- 
jority of  the  qualified  voters  of  the  state,  vot- 
ing for  and  against  any  one  of  said  amend- 
ments, shall  vote  for  such  amendment,  the 
same  shall  be  deemed  and  taken  to  have  been 
ratified  by  the  people,  and  shall  be  valid  and 
binding,  to  all  intents  and  purposes,  as  a  part  of 
this  Constitution." 

It  will  be  seen  that  no  measure  of  power 
over  any  governmental  subject  has  been  wholly 
surrendered.  Power  is  retained,  and  through 
the  action  of  the  general  assembly,  which  is 
composed  of  the  nearest  representatives  of  the 
people,  control  may  be  resumed,  over  any  sub- 
ject-matter, and  changes  made  in  the  organic 
law  in  respect  thereto.  It  is  true,  the  general 
assembly  can  only  propose  amendments  under 
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the  power  delegated  to  it  by  the  people.  This 
power  must  be  coDstrued  according  to  tbe  gen- 
eral principles  whicb  govern  courts  in  tbe  con- 
struction of  delegated  powers.  In  tbe  exercise 
of  8ucb  power,  every  substantial  requirement 
must  be  observed  and  followed,  or  tbere  can 
be  no  valid  amendment.  In  respect  to  tbe 
mode  of  proposal  and  submission,  tbe  provi- 
sions of  tbe  Constitution  must  be  regarded  as 
absolute.  Tbe  courts  sbould  not  besitate  to 
see  tbat  tbe  Constitution  is  obeyed  in  tbese  par- 
ticulars. State  V.  McBride,  4  Mo.  806. 29  Am. 
Dec.  68(5.  But  wbetber  tbe  courts  bave  juris- 
diction to  come  between  tbe  people  and  tbeir 
authorized  and  accredited  agents  and  repre- 
sentatives, and  arrest  tbeir  will  in  respect  to 
what  tbe  organic  law  sbould  be,  is  an  entirely 
different  and  more  serious  question.  The  Con- 
stitution is  intended  for  observance  bv  tbe  ju- 
diciary as  well  as  other  departments  of  govern- 
ment. Tbe  judges  are  sworn  to  support  tbe 
Constitution,  and  tbe  .provision  for  its  amend- 
ment is  as  obligatory  upon  the  courts  as  any 
other  part  of  it.  *  The  general  assembly  may, 
at  any  time,  propose  such  amendments  to  this 
Constitution  as  a  majority  of  tbe  members 
elected  to  each  House  shall  deem  expedient," 
is  the  unequivocal  letter  of  attorney  given  by 
tbe  people.  No  stronger  language  could  bave 
been  used  to  express  authority  as  unlimited  as 
the  subject  upon  wbich  the  agent  is  autboriaed 
to  act.  Tbe  cbaracter— that  is,  tbe  substance 
and  extent— of  the  amendments  is  left  entirely 
and  exclusively  to  the  discretion  of  the  general 
assembly.  Tbe  right  to  propose  is  as  unlim- 
ited as  is  tbe  rigbt  to  adopt  by  vote  of  tbe  peo- 
ple themselves.  It  is  as  unlimited  as  would  be 
tbe  power  of  a  regularly  called  and  constituted 
convention  to  propose  specific  provisions.  Tbe 
courts  have  notbing  to  do  with  the  wisdom  or 
policy  of  such  proposal.  The  people  have  re- 
served the  power  of  review  to  themselves. 
Amendments  derive  their  force  from  tbe 
action  of  the  people,  and  not  from  the  action 
of  tbe  assembly  wbich  proposes  them.  The 
power— or,  rather,  tbe  want  of  power — ^in  the 
courts  to  review  the  policy  or  wisdom  of  con- 
stitutional amendments  is  thus  expressed  by 
Mr.  Justice  Brewer  (then  of  tbe  supreme 
court  of  Kansas)  in  Constitutional  Prohibitory 
Amendment,  24  Kan.  709.  '^But  tbe  questions 
of  policy  are  not  questions  for  the  courts. 
Thev  are  wrought  out  and  fought  out  in 
the  legislature  and  before  the  people.  Here 
tbe  single  question  is  one  of  power.  We 
make  no  laws;  we  change  no  Constitutions; 
we  inaugurate  no  policy.  When  the  legisla- 
ture enacts  a  law,  the  only  question  wiiich  we 
can  decide  is,  whether  the  limitations  of  the 
Constitution  bave  been  infringed  upon.  When 
a  constitutional  amendment  has  been  sub- 
mitted, tbe  single  inquiry  for  us  is,  whether  it 
has  received  the  sanction  of  popular  approval 
in  the  manner  prescribed  by  the  fundamental 
law.  So  that  whatever  may  be  tbe  individual 
opinions  of  the  justices  of  this  court  as  to  tbe 
wisdom  or  folly  of  any  law  or  constitutional 
amendment,  and  notwithstanding  the  right 
which  as  individual  citizens  we  may  exercise 
with  all  other  citizens  in  expressing  through 
the  ballot  box  our  personal  approval  or  disap- 
proval of  proposed  constitutional  changes,  as 
a  court,  our  single  inquiry  is,  have  constitu- 
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tional  requirements  been  observed,  and  limits 
of  power  been  regarded?    We  have  no  veto." 

There  can  be  no  doubt  that  the  question  of 
the  establishment  of  the  seat  of  government 
is  one  which  is  a  proper  subject  of  constitu- 
tional control,  and  is  therefore  a  proper  sub- 
ject for  amendment.  If  the  people  had  seen 
fit,  they  could  have  given  power  to  the  general 
assembly  to  change  tbe  seat  of  government 
upon  any  terms  it  might  require.  Indeed,  tbe 
power  might  bave  been  delegated  to  the 
goyemor,  or  this  court,  or  to  commission 
ers  as  was  done  by  the  convention  of  1820. 
But  no  such  power  was  granted,  nor  did  the 
people  remain  silent  on  tbe  subject,  and  thus 
leave  the  matter  to  the  discretion  of  the  as- 
sembly, but  negatived  such  power  by  declar- 
ing, "The  general  assembly  shall  have  no 
power  to  remove  the  seat  of  government  from 
tbe  city  of  Jefferson."  Const.  1875,  art.  4, 
§  56.  It  is  plain  tbat,  in  order  to  secure  a  re- 
moval of  the  capital,  an  amendment  to  tbe 
Constitution  is  necessary.  The  general  assem- 
bly deemed  it  proper  that  the  expediency  of  a 
removal  to  Sedalia  should  be  submitted  to  the 
people.  It  is  not  seriously  insisted  that  an  un- 
conditional proposal  for  removal  would  not 
bave  been  valid.  But  it  is  insisted  that  tbe 
amendment,  as  proposed,  is  —  and,  though 
adopted  by  the  (leople,  would  be — invalid  on 
account  of  tbe  conditions  annexed  thereto, 
and  tbe  powers  delegated  to  certain  officials. 
What  has  been  said  in  reference  to  the  unlim- 
ited discretion  of  the  general  assembly  should 
be  a  sufficient  answer  to  this  objection.  Tbe 
objection  is  directed  against  the  wisdom  of  the 
measure  and  its  ex^diency.  As  has  been 
said,  these  are  questions  upon  wbich  the  peo- 
ple are  to  pass,  and  over  wbich  the  courts 
have  no  power.  The  amendment  derives  its 
force  from  tbe  people,  and  not  from  tbe  legis- 
lature. If  ratified,  "it  shall  be  valid  and  bind- 
ing to  all  intents  and  purposes  as  a  part  of  this 
Constitution"  is  tbe  language  of  that  instru- 
ment. Every  condition  and  ev^ry  delegation 
of  power  contained  in  the  amendment  will 
come  direct  from  the  people,  as  a  part  of  the 
organic  law.  The  people  nave  placed  no  limi- 
tation on  their  own  power  in.  this  respect.  It 
will  be  observed,  also,  that  the  amendment 
does  not  propose  to  effect  a  change  in  the  loca- 
tion of  tbe  seat  of  government,  but  to  provide 
the  means  by  which  a  change  can  be  effected. 
It  might  have  delegated  the  power  to  the  gen- 
eral assembly  to  make  tbe  change.  Instead  of 
doing  so,  it  has  provided  a  means  much  more 
complicated,  but  whicb  the  courts  are  bound 
to  uphold  and  respect.  The  people  are  to 
judge  of  the  practicability  of  the  methods 
proposed.  If  tbe  amendment  is  adopted  it 
ceases  to  be  a  mere  resolution  of  the  assembly 
and  becomes,  "to  all  intents  and  purposes,"  a 
part  of  tbe  Constitution.  Tbe  conditions  will 
be  imposed  and  tbe  power  will  be  delegated  by 
the  Constitution  itself. 

Much  reliance  is  placed  by  the  plaintiff  upon 
the  authority  of  the  case  of  Litermore  v. 
Waite,  102  Cal.  114,  26  L.  R  A.  812,  in  sup 
port  of  his  position.  While  we  bave  great  re- 
spect for  the  supreme  court  of  California,  and 
the  distinguished  jurists  who  compose  it,  yet  if 
the  opinion  is  to  be  taken  as  holding  that,  un- 
der such  powers  as  our  Constitution  confers 
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upon  the  general  assembly  in  respect  to  pro- 
posing amendments,  a  proposed  amendment, 
which,  by  the  terms  of  the  Constitution,  is  to 
become  valid  and  binding  to  all  intents  and 
purposes,  upon  its  adoption  hj  the  people,  will 
be  inelTective  because  conditions  are  thereiti 
imposed  and  powers  are  thereby  delegated,  we 
are  unwilling  to  give  our  assent  to  it.  We  do 
not  deem  it  necessary  to  analyze  that  opinion, 
in  order  to  show  that  no  such  principle  was 
announced,  though  expressions  used  by  the 
judge  who  wrote  the  opinion  may  be  open  to 
such  construction. 

2.  The  petition  charges  that,  bv  the  act  of 
Congress  admitting  the  state  of  Missouri  into 
the  Union,  the  action  of  the  convention  called 
in  pursuance  of  said  act,  and  subsequent  legis- 
lation of  the  state  in  conformity  to  the  condi- 
tions of  said  act,  the  seat  of  government  was 
established  at  Jefferson  City,  and  cannot  be  re- 
moved therefrom  without  the  consent  of  the 
United  States,  or  to  the  loss  and  injury  of  those 
who  have  purchased  and  improved  property  in 
reliance  uoon  the  obligation  of  the  state  to 
permanently  maintain  it  there.  The  control 
of  the  United  States  is  supposed  to  result  from 
the  terms  of  admission  proposed  by  Congress 
and  accepted  by  the  convention.  Section  6  of 
the  enabling  act  (Rev.  Stat.  1889.  p.  49)  pro- 
vides '*that  the  following  propositions  be  and 
the  same  are  hereby  offered  to  the  convention 
of  the  territory  of  Missouri,  when  formed, 
for  their  free  acceptance  or  rejection,  which, 
if  accepted  by  the  convention,  shall  be  obliga- 
tory upon  the  United  States."  These  proposi- 
tions (Sve  in  number)  provided  for  grants  of 
land  by  the  United  States  to  the  state  of  Mis- 
souri. The  fourth  proposition  is  as  follows: 
'Fourth.  That  four  entire  sections  of  land  be 
and  the  same  are  hereby  granted  to  the  said 
state,  for*the  purpose  of  tixing  their  seat  of 
government  thereon;  which  said  sections  shall, 
under  the  direction  of  the  legislature  of  said 
state,  be  located  as  near  as  may  be,  in  one 
body,at  any  time,  in  such  townships  and  ranges 
as  the  legislature  aforesaid  may  select,  on 
any  of  the  public  lands  of  the  United  States." 
These  propositions  were  upon  the  condition  that 
the  convention  should  provide,  **by  an  ordi 
nance  irrevocable  without  the  consent  of  the 
United  States,  that  every  and  each  tract  of  land 
sold  by  the  United  States, from  and  after  the  1st 
day  or  January  next  shall  remain  exempt  from 
any  tax  laid  by  order  or  under  the  authority  of 
the  state."  The  convention  of  the  territory  in 
accepting  the  terms  of  admission,  declared: 
"And  this  convention  for  and  in  behalf  of  the 
people  inhabiting  this  state,  and  by  authority 
of  said  people,  do  further  ordain,  decree  and 
declare  that  this  ordinance  shall  be  irrevocable 
without  the  consent  of  the  United  States." 
The  convention  also  framed  a  Constitution, 
article  9  of  which  was  devoted  to  the  subject 
of  the  seat  of  government  of  the  state,  and 
provided  that  the  legislature  should  appoint 
five  commissioners  for  the  purpose  of  selecting 
the  land  to  be  donated,  and  also  a  permanent 
seat  of  government.  If  the  four  sections  of 
land  selected  were  not  deemed  suitable  for  a 
site,  they  were  authorized  to  select  another, 
and  to  purchase  the  necessary  land.  If  the 
land  selected  was  approved,  the  commissioners 
were  authorized  to  lay  out  a  town  under  the 
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directions  of  the  general  assembly.  The  com- 
missioners were  duly  appointed  by  the  general 
assembly;  they  selected  land  upon  which  the 
city  of  Jefferson  is  located;  their  selection  was 
approved;  a  town  was  laid  out;  lots  were  sold 
by  the  state;  and,  by  an  act  of  the  legislature, 
the  permanent  seat  of  government  was  located 
at  the  city  of  Jefferson,  where  it  has  since  re- 
mained. The  contention  is  that  under  those 
various  proceedings  the  state  became  irrevoca- 
bly bound  to  maintain  its  seat  of  government 
at  Jefferson  City,  unless  by  the  consent  of  the 
United  States,  and  also  that  the  property  own- 
ers have  secured  vested  rights  in  the  location 
of  the  capital,  which  the  state  has  no  power  to 
take  from  them,  even  by  a  constitutional 
amendment. 

In  answer  to  the  first  proposition,  it  may 
be  said,  in  the  first  place,  that  no  such  con- 
dition was  coupled  with  the  proposal  sub- 
mitted by  the  act  of  Congress.  The  accept- 
ance should  not  be  construed  to  be  broader 
than  the  offer.  The  irrevocable  character  of 
the  ordinance  must  be  construed  to  refer  to 
the  conditions  which  were  required  to  be 
irrevocable.  In  the  second  place,  the  conven- 
tion which  accepted  the  terms  proposed  by 
Congress,  and  which  formed  the  state  Con- 
stitution, did  not  interpret  the  act  as  requir- 
ing that  the  seat  of  government  should  be 
located  on  the  four  sections  of  land  which 
might  be  selected,  for  it  provided  that  the  com- 
missioners might  purchase  other  land  upon 
which  to  locate  its  seat  of  government.  The 
convention  would  hardly  have  made  an  irre- 
vocable agreement,  and  immediatelv  proceeded 
to  violate  it.     Third,  the  act  of  admission  re- 

?|uired  a  copy  of  the  Constitution,  when 
ramed,  to  be  transmitted  to  Congress.  We 
must  presume  that  the  convention  did  its  duty 
in  this  regard,  and  that  Congress  knew  the  in- 
terpretation that  had  been  given  to  the  grant, 
and,  as  the  state  government  has  ever  been 
recognized  by  the  United  States,  that  it  was 
satisfied  with  such  interpretation,  and  ratified 
it.  lu  the  fourth  place,  the  plain  terms  of  the 
compact  negative  any  intention  of  the  United 
S'ates  to  control  the  state  in  the  future  changes 
of  its  seat  of  government.  The  fourth  section 
of  the  act  authorized  the  convention  to  form 
its  own  Constitution  and  state  government, 
provided  it  should  be  republican  in  form,  and 
not  repugnant  to  the  Constitution  of  the  United 
States.  No  limitation  whatever  is  placed  upon 
its  political  or  governmental  power,  or  the 
power  to  manage  its  own  internal  affairs. 
The  power,  then,  to  select,  and  afterwards,  if 
deemed  expedient,  to  change,  its  own  seat  of 
government,  is  necessarily  implied. 

3.  Nor  have  the  property  owners  of  the  city 
of  Jefferson  secured  such  vested  rights  in  the 
location  of  the  city  government,  by  reason  of 
any  implied  contract  with  the  state,  as  will 
prevent  its  removal.  The  Constitution  of  1820 
declared  the  exclusive  right  of  the  people  to 
regulate  the  internal  government  of  the  state, 
and  to  alter  their  Constitution  whenever 
deemed  necessary  to  their  safety  and  happiness. 
The  reserved  power  is  thus  declared  by  the 
same  convention  that  accepted  the  terms  of  ad- 
mission of  the  state  into  the  Union .  By  this 
declaration  the  convention  clearly  negatives 
the  idea  of  an  intention  to  bind  all  future 
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geoeratioos  to  forever  maiDtain  the  seat  of 
goverDment  at  such  places  as  might  thereafter 
he  selected  by  commissioners  to  be  appointed 
by  a  future  legislature.  But  neither  the  con- 
vention nor  the  legislature  had  power,  in  this 
respect,  to  irrevocably  bind  the  people  of  the 
state.  The  right  of  the  people  to  establish  and 
remove  their  seat  of  government  at  pleasure 
involves  a  governmental  subject,  about  which 
there  can  )x  no  irrepealable  iaw.  An  injunc- 
tion was  sought  to  prevent  the  removal  of  a 
county  seat,  on  the  ground  that  the  citizens 
had  secured  a  vested  right  therein,  which  a 
removal  would  violate.  The  case  came  before 
the  Supreme  Court  of  the  United  States. 
That  court,  speaking  through  Mr.  Justice 
Swayne,  after  announcing  the  principle  that 
one  legislature  could  not  bind  another  as  to 
subjects  of  a  governmental  character,  illus- 
trated the  proposition  in  this  language:  *"  If 
a  state  capital  were  sought  to  be  removed, 
under  the  circumstances  of  this  case  with  re- 
spect to  the  county  seat,  whatever  the  public 
exigencies,  or  the  force  of  the  public  senti- 
ment which  demanded  it,  those  interested,  as 
are  the  plaintiffs  in  error,  might,  according  to 
their  argument,  effectually  forbid  and  prevent 
it;  and  this  result  could  be  brought  about  by 
means  of  a  bill  in  equity,  and  a  perpetual  in- 
junction. ...  A  proposition  leading  to 
such  consequences  must  be  unsound.  The 
parent  and  the  offspring  are  alike."  Neitton 
V.  Mahoning  County  Comrs.  100  U.  S.  560,  25 
L.  ed.  711.  The  claim  that  property  owners 
will  be  entitled  to  compensation  in  case  of  a 
removal  is  not  involved  in  this  proceeding. 
The  power  to  remove  the  seat  of  government 
does  not  depend  upon  the  right  to  compensa- 
tion. On  that  question  it  would  be  improper 
for  us  to  express  an  opinion  in  advance. 

4.  Another  ground  upon  which  the  resolu- 
tion is  claimed  to  be  invalid  is  that  it  was  not 


read  on  three  different  days  in  each  House  of 
the  general  assembly,  and  did  not,  in  other 
respects,  take  the  course  required  by  the  Con- 
stitution in  ordinary  legislation.  The  provi- 
sion for  adopting  resolutions  proposing  amend- 
ments is  distinct  from  and  independent  of  all 
provisions  which  are  provided  for  the  govern- 
ment of  legislative  proceedings.  The  provi- 
sions are  in  themselves  complete,  and  are  not 
in  pari  mattria  with  those  required  in  the 
passage  of  a  bill.  The  general  assembly,  in 
proposing  amendments,  does  not,  strictly 
speaking,  exercise  ordinary  legislative  power. 
It  acts  in  behalf  of  the  people  of  the  state, 
under  an  express  and  independent  power. 
The  mode  oi  its  exercise  is  prescribed,  and 
must  be  observed,  but  the  assembly  is  not  re- 
quired to  lookr  outside  its  power  of  attorney  to 
ascertain  its  duty.  It  is  only  required,  and  it 
is  therefore  only  necessary,  that  the  vote  be 
taken  by  yeas  and  nays,  and  entered  in  full  on 
the  journals.  That  this  was  done  is  not  dis- 
puted. 

We  are  of  the  opinion  that  the  proposed 
amendment,  if  adopted  by  the  people  in  the 
manner  prescribed  by  the  Constitution,  would 
be  effectual  as  a  part  of  the  organic  law  of  the 
state.  We  have  not  discussed  the  question 
whether  the  remedy  by  injunction  is,  in  any 
event,  available  for  the  purposes  contemplated 
in  this  case,  because  defendant  has  expressly 
waived  that  question,  and  requested  a  decision 
on  the  broader  grounds,  which  we  have  ac- 
cordingly considered. 

The  judgment  of  the  Circuit  Court  is  re- 
vented. 

Brace*  Ch.  J.,  and  Sherwood  and  Rob- 
inson, JJ..  concur.  Barclay,  J.,  concurs 
in  the  judgment  for  the  reasons  stated  in 
paragraphs  1  and  4.  Gantt  and  Burgess, 
JJ. ,  do  not  sit. 
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Ex  parte  Richard  M.  LACY. 

( Va ) 

!•  Pool  selling  is  the  only  form  of  bet- 
tings or  wa^er  that  is  punishable  by 

statute  which  itrohibits  bets  and  wagers  of  all 
kinds  but  the  title  of  which  is  "An  Act  to  Prevent 
Pool  Sellmtr  and  so  forth." 

8.  More  than  one  object  is  not  em- 
braced in  a  statute  which  makes  it  unlaw- 
ful to  make  any  bet  or  wager,  or  receive,  record, 
register,  or  forward  anything  of  value  to  be  bet 
or  wagered  upon  a  trial  of  speed  or  endurance  of 
any  beast,  to  take  place  beyond  the  limits  of  the 
state,  or  to  assist  in  so  doing,  although  the  title  Is 
**An  Act  to  Prevent  Pool  Selling  and  so  forth.'* 

8.  The  words  "and  so  forth'*  in  the  title 
of  a  statute  cannot  supply  an  omission  when 
the  title  is  less  comprehensive  than  the  t>ody  of 
the  statute. 

4«    A   statute    makings    it   unlawfkil   to 


Note.— For  nuit  on  the  subject  of  the  locality  of 
crime  committed  through  the  agency  of  the  malls 
or  ot  carriers,  see  State  v.  Hudson  (Mont.)  19  L.  R. 
A.  775. 
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make  or  recsord  a  bet  upon'  any  race  be- 
tweoQ  animals  in  another  state  is  a  proper  exer- 
cise of  the  police  power  of  the  state,  and  not  an 
unlawful  interference  with  interstate  commerce. 

5.  Forwarding  money  by  telefl^raph  to 
another  state  to  be  wagered  on  a  horse  race 
to  take  place  in  a  third  state  may  be  made  a 
criminal  otiense  in  the  state  from  which  the 
money  is  sent,  although  It  is  lawful  to  make  such 
wagers  In  the  state  in  which  the  wager  te  made. 

6.  A  prisoner  committed  by  a  Justice  of 
the  peace  for  trial  by  the  county  court  on  the 
charge  of  a  misdemeanor  which  is  exclusively 
within  the  Jurisdiction  of  the  justice  is  entitled 
to  release  by  habeas  corpus. 

(April  29, 1896.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  petitioner's  discharge  from  the 
custody  of  the  sheriff  of  Alexandria  County  to 
which  he  had  been  committed  for  alleged  vio- 
lation of  the  statute  against  pool  selling.  Pe- 
titioner discharged. 
The  facts  are  stated  in  the  opinion. 
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Messers.  R,  Walton  Moore  and  Siunuel 
O.  Brent*  for  petitioner. 

The  act  of  the  general  assembly  of  Virginia 
is  in  violation  of  Va.  Const,  art.  5,  §  15,  which 
declares  that  "no  law  shall  embrace  more  than 
one  object,  which  shall  be  expressed  in  its 
title." 

If  the  statute  embraces  more  than  one  sub- 
ject it  is  void,  whether  or  not  the  subject  is  ex- 
pressed in  its  title.     Tbomp.  Corp.  $;^  607, 608. 

Although  a  statute  may  embrace  but  one 
subject,  it  is  still  void  if  that  subject  be  not 
expressed  in  its  title. 

Anderson  v.  Com,  ISQratt.  295;  Orawfordy. 
HaUstedy  20  Gratt.  211;  Henrico  County  Supers. 
V.  McGruder,  84  Va.  828;  Fidelity  Ins.  T.  cfe 
8.  D.  Co.  v.  Shenandoah  Valley  R.  Co.  86  Va. 
1;  Potcell  V.  Brunswick  County  Supers.  88  Va. 
707;  LescaUett  v.  Cmn.  89  Va.  878;  Ingles  v. 
Straus,  91  Va.  209;  Com.  v.  Brown,  91  Va. 
762,  28  L.  R.  A.  110;  Cahoon  v.  Iron  Gate 
Land  d  L  Co.  (Va.)  28  S.  E.  767. 

The  act  makes  it  unlawful  to  bet  or  wager 
or  to  forward  the  money,  thing,  or  considera- 
tion to  be  bet  or  wagered,  upon  the  result  of 
trials  of  speed  taking  place  without  the  limits 
of  the  commonwealth.  The  title  expresses  the 
purpose  or  the  object  to  be  to  prevent  pool 
selling  upon  the  result  of  trials  of  speed. 
Pool  selling,  which  is  the  object  expressed  in 
the  title,  isnot  mentioned  in  the  body  of  the 
act.  At  most  pool  selling  is  one  particular 
kind  of  betting,  and  there  are  numberless 
modes  of  betting  that  do  not  resemble  it  in  any 
way  and  must  be  pointed  out  by  other  lan- 
guage. 

Com.  V.  Ferry,  146  Mass.  208. 

The  words  ''and  so  forth"  must  be  confined 
to  pool  selling,  and  could  not  embrace  any 
other  mode  of  betting  or  wagering. 

Cooley,  Const.  Lim.  *55;  Fishkill  v.  Fishkill 
d:  B.  PI.  Road  Co.  22  Barb.  684;  Ryerson  v. 
Itley,  16  Mich.  270;  Meieherter  v.  Price,  11 
Jnd.  199;  St.  Louis  v.  7V<?/e/,  42  Mo.  578;  ^'tof* 
Backett.  5  La.  Ann.  91;  Dano  v.  M.  0.  4b  R. 
R.  R.  Co.  27  Ark.  565;  Myers  v.  Dunn,  49 
Conn.  76;  Smith  v.  Walker,  98  Pa.  140. 

Petitioner's  detention  is  unlawful  unless  the 
process,  i.  e.,  the  warrant,  is  a  justification  of 
the  officer. 

4  Bacon,  Abr.  Habeas  Corpus. 

If  it  appear  by  the  return  of  the  writ  that 
the  party  be  wrongfully  committed,  or  by  one 
that  hath  not  jurisdiction,  or  for  a  cause  for 
which  a  man  ought  not  to  be  imprisoned,  he 
shall  be  discharged. 

Ex  parte  Rollin,  80  Va.  314. 

Messrs.  Francis  L.  Smith  and  Edmund 
Burke,  also  for  petitioner: 

In  such  an  act  the  title  would  not  disclose 
the  object  of  the  law,  but  would  be  a  cloak  un- 
der which  there  would  be  concealed  and  hid- 
den the  real  object  of  the  enactment. 

Com.  V.  Brown,  91  Va.  762,  28  L.  R.  A.  110. 

If  the  title  omits  all  reference  to  the  main 
subject  of  the  bill,  it  cannot  give  validity  to  the 
subject-matter  thus  ignored. 

Rogers  v.  Manufacturers^  Imp.  Co.  109  Pa. 
109. 

The  title  and  the  body  of  the  act  above 
quoted  have  no  relation  either  to  the  other. 

Stat^  V.  Shaw,  39  Minn.  153;  State  v.  Lovell, 
S9  N.  J.  L.  458. 
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Inconsistent  laws  passed  the  same  day  nul- 
lify each  other. 

King  v.  Justices  of  Middlesex,  2  Bam.  &  Ad. 
818. 

The  acts  are  inconsistent  because  chapter 
589  purports  to  prohibit  the  forwarding  of 
mone^,  etc. ,  to  be  bet  or  wagered  from  any 
place  in  the  commonwealth  to  any  and  every 
other  place,  whereas  chapter  545  restricts  the 
forwarding,  etc.,  of  money,  etc.,  to  be  bet  or 
wagered  to  definite  and  specified  localities,  to 
wit,  to  or  for  any  race  course. 

State,  Atty.  Oen.  v.  Heidorn,  74  Mo.  410. 

Chapter  545  must  be  assumed  to  have  last 
received  the  approval  of  the  executive  because 
of  its  position  in  the  public  acts  of  assembly,  it 
appearing,  in  the  order  of  priority,  six  chapters 
subsequent  to  the  other  act  and  is  therefore  the 
final  expression  of  the  legislative  will.  It  re- 
peals chapter  589  by  implication. 

United  States  v.  Tynen,  78  U.  8.  11  Wall. 
92,  20  L.  ed.  154;  Fox  v.  Com.  16  Gratt.  1. 

Chapter  589  is  obnoxious  to  that  provision  of 
the  Federal  Constitution  which  declares  that 
Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes. 

Art.  1,  ^  8,  subsec.  8. 

The  act  of  betting  or  making  wa^rs  on 
trials  of  speed  of  horses  is  not  prohibited  by  ^ 
the  laws  of  West  Virginia,  and  the  laws  of  this 
state  can  have  no  extraterritorial  operation  io 
the  absence  of  express  compact  between  it  and 
other  states. 

Hendricks  v.  Com.  75  Va.  934. 

A  statute  of  this  state  punishing  betting  on 
horse  races  did  not  apply  to  a  case  where  the 
wager  was  made  by  telegraphic  communica- 
tion between  a  person  in  this  state  offering  to 
make  the  wager  and  its  acceptance  by  a  per- 
son in  another  state. 

Lescallett  v.  Com.  89  Va.  878. 

The  act  of  transmitting  or  forwarding  money 
from  one  state  to  another  state,  to  be  there  em- 
ployed or  used  in  a  manner  lawful  by  the  laws 
of  the  latter  state,  is  interstate  commerce  and 
cannot  be  regulated,  restricted,  or  inhibited  by 
the  laws  of  any  state. 

Norfolk  <fc  W.  R.  Co.  V.  Com.  88  Va.  95, 13 
L.  R.  A.  107. 

Sunday  laws  which  attempt  to  interfere  with 
a  company  transacting  interstate  business  on 
that  day  are  void. 

Adams  Exp.  Co.  v.  Board  of  Police,  65  How. 
Pr.  72;  Corey  v.  Long,  12  Abb.  Pr.  N.  8.  439. 

A  statute  of  the  state  of  Iowa  making  it  a 
criminal  offense  to  import  malt  or  spirituous 
liquors  into  that  state  was  unconstitutional  and 
void. 

Almy  V.  California,  65  U.  S.  24  How.  169, 
16  L.  ed.  644;  Bowman  v.  Chicago  dt  N.  W.  R, 
Co.  125  U.  S.  465,  31  L.  ed.  700. 1  Inters.  Com. 
Rep.  823;  Uisy  v.  Hardin.  135  U.  8.  100,  34 
L.  ed.  128.  3  Inters.  Com.  Rep.  36;  Re  Rahrer, 
140  U.  S.  559,  35  L.  ed.  575. 

A  statute  passed  in  the  exercise  of  the  police 
power  of  a  state  prohibiting  transportation  of 
game  killed  in  the  state  to  another  state  was 
unconstitutional  because  an  unwarranted  in- 
terference with  commerce. 

State  V.  Saunders,  19  Kan.  127, 27  Am.  Rep. 
98. 

The  state  was  even  powerless  to  tax  the  tele- 
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graphic  message  wbich  petitioner  was  about  to 
send. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  8.  466, 
26  L.  ed.  1069. 

The  act  under  discussion  is  in  conflict  witli 
U.  8.  Const.  14th  Amend.  §  1. 

Re  Converse,  187  U.  8.  631,  34  L,  ed.  799; 
Moore  v.  Missouri,  159  U.  8.  673,  40  L.  ed. 
801;  Baker  v.  Portland,  5  Sawy.  566;  Re 
Parrott,  6  Sawy.  349;  Ah  Kow  v.  Nunan,  5 
Sawy.  552;  State  v.  WiUiams,  32  8.  C.  123; 
People  V.  Gillson,  109  N.  Y.  389. 

Mr,  R.  Taylor  Scott,  Attorney  General, 
contra, 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  a  writ  of  habeas  corpus, 
addressed  to  this  court  by  Richard  M.  Lacy, 
who  alleges  that  he  is  detained  without  lawful 
authority,  and  deprived  of  his  liberty  by  one 
William  H.  Palmer,  sheriff,  and  ex  officio 
jailer  of  the  county  of  Alexandria. 

It  seems  that  he  was  committed  to  the  cus- 
tody of  a  sheriff  by  virtue  of  a  warrant,  dated 
the  8l8t  day  of  March.  1896,  charged  with 
violating  an  act  of  the  legislature,  approved 
February  29,  1896,  which  declares  it  to  be 
•'unlawful  for  any  person  or  persons,  or 
association  of  persons,  corporation,  or  corpora- 
tions, by  any  ways,  means,  or  devices,  to  make 
any  bet  or  wager,  or  receive  or  record  or  regis- 
ter, or  forward  or  purport  or  pretend  to  for- 
ward, any  money,  thing,  or  consideration  of 
value  to  be  bet  or  wagered  upon  the  result  of 
any  trial  of  speed  or  power  of  endurance  or 
skill  of  animals  or  beasts  which  is  to  take  place 
beyond  the  limits  of  this  commonwealth,  or  by 
any  ways,  means,  or  devices  to  aid,  assist,  or 
abet  in  the  making  of  any  bet  or  wager,  or  the 
receiving,  recording,  or  registering,or  forward- 
ing, or  purporting,  or  pretending  to  forward 
any  money,  thing,  or  consideration  of  value  to 
be  bet  or  wagered  upon  the  result  of  any  trial 
of  speed  or  power  of  endurance  or  skill  of  ani 
mals  or  beasts  which  is  to  take  place  beyond 
the  limits  of  this  commonwealth,  or  to  aid  or 
assist  or  abet  in  any  way  or  in  any  manner  in 
any  of  the  acts  forbidden  by  this  act. 

"That  any  person  or  persons  or  association 
of  persons  or  corporation  or  corporations  vio- 
lating the  provisions  of  this  act  shall  be  fined 
not  less  than  $200  nor  more  than  $500,  and  be 
imprisoned  not  less  than  thirty,  nor  more  than 
ninety,  days." 

The  wjirrant  of  arrest  does  not  charge  the 
defendant  with  having  done  any  of  the  specific 
acts  which  the  statute  just  quoted  makes  un- 
lawful, but  avers  in  general  terms  that  the 
defendant  with  others  named  in  the  said  war- 
rant, was  guilty  of  each  and  all  of  the  acts  for- 
bidden therein,  and  the  commitment  com- 
mands the  sheriff  to  deliver  Richard  M.  Lacy 
to  the.  custody  of  the  jailer  of  the  county  of 
Alexandria,  to  answer  an  indictment  for  the 
offense  thus  described  at  the  September  term 
of  the  county  court  of  Alexandria. 

The  petitioner  claims  that  this  statute  is  re- 
pugnant to  art.  5,  g  15  of  the  Constitution  of 
Virginia;  that  it  is  repugnant  to  art.  1,  §  8,  cl. 
3,  of  the  Constitution  of  the  United  Slates; 
that  it  is  inoperative  because  two  laws  received 
the  signature  of  the  governor  upon  the  same 
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day,  which  are  inconsistent  the  one  with  the 
other,  and  as  there  is  no  means  of  determining 
which  of  the  two  is  the  last  expression  of  the 
legislative  will,  that  neither  can  be  operative, 
the  one  repealing  the  other  by  necessary  im- 
plication; that  the  warrant  in  this  case  is  void, 
because  it  is  vague  and  indefinite,  and  does  not 
with  sufficient  certainty  recite  the  offense  with 
which  the  petitioner  is  charged,  as  required  bv 
^  3956  of  the  Code;  and,  finally,  that  the  com- 
mitment is  a  nullity,  because  by  ^  4106  of  the 
Code,  as  amended  by  acts  of  the  general  assem- 
bly of  Virginia,  approved  March  5.  1896,  it 
was  the  duty  of  the  justice  to  try  the  prisoner 
for  the  offense  with  which  he  was  charged,  in- 
stead of  committing  him  for  trial  by  the  county 
court. 

The  office  of  the  writ  of  habeas  corpus  is  not 
to  determine  the  guilt  or  innocence  of  the  pris- 
oner. The  only  issue  which  it  presents  is 
whether  or  not  the  prisoner  is  restrained  of  his 
liberty  by  due  process  of  law. 

A  person  held  under  proper  process  to  an- 
swer for  an  offense  created  by  a  statute  enacted 
within  the  constitutional  power  of  the  legisla- 
ture cannot  be  discharged  upon  a  writ  of 
habeas  corpus,  however  clear  his  innocence 
may  be,  but  must  abide  his  trial  in  the  mode 
prescribed  by  law. 

Is  the  statute  under  consideration  repugnant 
to  the  Constitution  of  the  state?  Article  5, 
^  15,  of  the  Constitution  declares  '*that  no  law 
shall  embrace  more  than  one  object,  which 
shall  be  expressed  in  its  title."  This  section 
has  been  recently  construed  by  this  court, 
which  ruled  that  it  was  intended' to  forbid  the 
use  of  deceptive  titles  as  a  cover  for  vicious 
legislation;  to  prevent  bringing  together  in  one 
bill  subiects  diverse  and  dissimilar  in  their  na- 
ture ana  having  no  necessary  connection  with 
each  other,  and  to  avoid  surprise  in  matters  of 
which  the  title  gave  no  intimation.  See  Com, 
V.  Brown,  91  Va.  762,  28  L.  R.  A.  110;  Ingles 
V.  Straus,  91  Va.  209. 

The  title  of  the  act  in  question  is  as  follower 
"An  Act  to  Prevent  Pool  Selling,  and  so  forth, 
upon  the  Results  of  Any  Trials  of  Speed  of 
Any  Animals  or  Beasts  Taking  Place  without 
the  Limits  of  the  Commonwealth.*' 

A  pool  is  defined  by  the  Century  Dictionary 
to  be  any  horse  racing,  ball  games,  etc.,  'nhe 
combination  of  a  numl)er  of  persons,  each 
stakinc  a  sum  of  money  on  the  success  of  a 
horse  in  a  race,  the  contestant  in  a  game,  etc., 
the  money  to  be  divided  among  the  successful 
better8,according  to  the  amount  put  in  by  each." 
It  is  therefore  one  of  the  forms  of  making  bets 
or  wagers  upon  horse  races,  while  the  statute 
makes  "unlawful  a  bet  or  wager  by  any  ways, 
means  or  devices,  or  the  receiving,  or  recording 
or  registering,  or  forwarding,  or  purporting,  or 
pretending  to  forward, any  money, thing,or con- 
sideration of  value  to  be  bet  or  wagered  upon  the 
result  of  any  trial  of  speed  or  power  of  endur- 
ance or  skill  of  animals  or  beasts  which  is  to  take 
place  beyond  the  limits  of  the  commonwealth.'" 
Without  quoting  further  from  the  act,  which 
is  set  out  in  full  in  the  warrant,  it  suffi- 
ciently appears  that  it  is  far  broader  and  more 
comprehensive  than  its  title.  It  may  be  said 
to  embrace  the  genus,  while  the  title  only  sets 
out  a  particular  species.  The  act  makes  un- 
lawful almost  every  conceivable  form  of  mak- 
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ing  bets  or  wagers  upon  the  results  of  trials  of 
speed  of  horses,  while  the  title  only  meotions 
the  particular  form  of  wager  or  bet  known  as 
a  ''pool"  or  **pool  selling." 

Cooley,  in  his  work  on  Constitutional  Lim- 
itations, speakingof  the  effect  of  such  a  consti- 
tutional provision  as  that  under  consideration, 
where  the  act  is  broader  than  the  title,  says: 
**In  such  a  case  it  may  happen  that  one  pari  of 
it  can  stand,  because  indicated  by  the  title: 
while  as  to  the  objects  not  indicated  by  the  title, 
it  must  fail." 

We  do  not  consider  the  act  as  obnoxious  to 
that  part  of  the  clause  of  the  Constitution  just 
quoied,  which  says  that  '*no  law  shall  em- 
brace more  than  one  object."  The  object  of 
this  law  is  the  suppression  of  gambling,  or  that 
form  of  gambling  where  the  bet  or  wager  is 
made  upon  the  speed  or  endurance  or  skill  of 
animals  or  beasts,  for  as  was  said  in  Inglea  v. 
8trau8,  supra,  *'if  the  subjects  embraced  by 
the  act,  but  not  specified  in  the  title,  have  con- 
gruity  or  natural  connection  with  the  subject 
stated  in  the  title,  or  are  cognate  or  germane 
thereto,  the  req:iirement  of  the  Constitution 
.  .  .  is  satisfied."  Were  the  title  suffi- 
ciently broad  to  cover  the  objects  declared  in 
the  bill,  there  would  be,  in  our  judgment,  no 
repugnancy  to  the  constitutional  provision  in 
question,  because  all  the  provisions  of  the  act 
may  fairly  be  regarded  as  in  furt^ierance  of  a 
single  object,  "the  suppression  of  gambling" 
The  Constitution,  moreover,  is  to  be  construed 
so  as  to  uphold  the  law  if  practicable.  All  that 
is  required  by  the  constitutional  provision  is 
that  the  subiects  embraced  in  the  statute,  but 
not  specified  in  the  title,  shall  be  congruous, 
and  have  natural  connection  with,  or  be  ger- 
mane to,  the  subject  expressed  in  the  title. 
Com.  V.  Brown,  nipra. 

There  is  no  such  incongruity  of  objects  and 
purposes  in  the  statute  as  to  render  it  obnoxious 
to  the  clause  under  consideration.  The  -act, 
however,  is  far  broader  than  the  title,  and  can 
therefore  only  be  operative  as  to  that  part  of  it 
which  is  indicated  by  its  title.  In  other 
words,  the  only  offense  which  can  bepuni.«»hed 
by  virtue  of  this  statute  is  the  particular  form 
of  making  a  bet  or  wager  known  as  "pool 
selling." 

It  IS  claimed  upon  behalf  of  the  common- 
wealth that  the  defect  is  cured  by  the  use  of 
the  words,  "and  so  forth,"  but  in  this  view  we 
cannot  concur.  The  provision  of  the  Consti- 
tution is  mandatory.  We  think  it  is  a  wise 
and  salutary  provision, but  whether  it  be  or  not, 
it  is  the  law  of  the  land,  and  must  be  obeyed. 
To  hold  that  the  legislature  could,  by  the  use 
of  such  a  phrase  as  "and  so  forth,"  supply  an 
omission  and  cure  an  otherwise  defective  title, 
would  be  to  fritter  away  the  constitutional  pro- 
vision, and  render  it  illusive  and  nugatory. 
See  Cooley  on  Constitutional  Limitations,  6ih 
ed.  p.  174.  These  words  express  nothing  and 
amount  to  nothing  as  a  compliance  with  this 
constitutional  requirement.  Nothing  which 
the  act  would  not  embrace  without  them  can 
be  brought  in  with  their  aid.  FWikill  v.  Fish- 
kiU  &  B.  PI.  Road  Co.  22  Barb.  634;  Johnston 
V.  Spicer,  107  N.  Y.  185. 

We  are  of  opinion,  therefore,  that  while  the 
body  of  the  act  is  broader  than  its  title,  and 
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the  title  is  not  aided  by  the  introduction  of  the 
phrase  just  discussed.'the  statute  is  not  wholly 
inoperative  for  repugnancy  to  the  Constitution 
of  the  state,  but  is  a  valid  law  so  far  as  it  makes 
pool  selling  an  offense,  and  prescribes  the 
punishment  for  it. 

I  will  now  proceed  to  consider  the  alleged 
repugnancy  of  the  act  in  question  to  art.  1, 
cl.  8.  55  8,  of  the  Constitution  of  the  United 
States,  which  declares  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states  and  with 
the  Indian  tribes.  In  discussing  this  branch 
of  the  case,  I  shall  treat  the  subiect  as  though 
the  prisoner  were  charged  specifically  with  the 
offense  of  selling  in  Virginia  a  pool  upon  a  trial 
of  speed  of  horses  to  take  place  in  St.  Louis, 
as  he  can  under  the  statute  be  found  guilty  of 
none  other. 

It  is  conceded  that  the  power  thus  conferred 
is.  when  exercised  by  Congress,  exclusive  in 
its  operation. .  It  is  conceded  that  the  absten- 
tion on  the  part  of  Congress  from  passing  laws 
in  the  exercise  of  its  power  to  regulate  com- 
merce is  equivalent  to  an  expression  of  its  will 
that  in  those  respects  in  which  it  can  be  reached 
and  controlled  by  regulations  of  a  general  char- 
acter it  shall  remain  free.  On  the  other  hand, 
there  is  a  reserve  of  i>ower  and  duty  in  the 
states,  the  due  exercise  of  which  is  essential  to 
the  maintenance  of  order,  the  preservation  of 
health,  and  the  promotion  of  good  morals;  in 
fact,  almost  the  whole  of  the  great  body  of 
municipal  law  which  establishes  and  enforces 
the  duties  of  citizens  to  each  other  is  embraced 
within  and  known  as  the  police  power.  In  it 
is  to  be  found,  says  Blackstone  (4  Com.  162), 
the  "due  regulation  and  domestic  order  of  the 
kingdom  whereby  the  inhabitants  of  a  stale, 
like  members  of  a  well  governed  family,  are 
bound  to  conform  their  general  behavior  to  the 
rules  of  propriety,  good  neighborhood,  and 
good  morals,  and  to  be  decent,  industrious, 
and  inoffensive  in  their  respective  stations." 
The  professed  object  of  all  government  is  to 
promote  the  general  welfare,  and  it  cannot  bo 
denied  that  the  subjects  enumerated  m  the 
above  extracts  are  of  prime  importance,  not 
only  to  the  welfare  and  happiness  of  men,  but 
are  essential  to  their  very  existence  in  a  state 
of  civilized  society. 

The  object  of  the  law  is  the  suppression  of 
gambling  in  its  most  attractive,  seductive,  and 
therefore  the  most  dangerous  of  its  many 
forms.  That  gaming  is  a  vice  which  it  is  the 
right  and  duty  of  a  state  to  forbid  under  severe 
penalties  is  recognized,  I  think,  by  the  Codes  of 
every  state  in  the  Union,  if  not,  indeed,  by 
those  of  all  civilized  communities. 

"The  right  to  legislate  upon  the  subject  of 
intoxicating  liquors  is  acknowledged  by  every 
one,  and  is  founded  upon  the  fact  that  their 
use  in  excessive  quantities  leads,  in  large  masses 
of  cases,  to  crime,  poverty  and  enormous  suf- 
fering, and  bearsmostharmfully  upon  the  sum 
of  the  happiness  of  the  human  race.  So  in  re- 
gard to  lotteries  in  general.  A  widespread 
custom  of  indulgence  in  the  purchase  of  tickets 
leads,  among  the  poorer  classes  certainly,  and 
also  among  others,  to  habits  of  recklessness, 
waste,  ana  idleness;  it  cultivates  a  gambling 
spirit,  and  tends  to  a  hatred  of  honest  labor. 
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and  to  a  desire  to  obtain  riches  or  money  with- 
out the  necessary  expenditure  of  industrious 
energy."     People  v.  OilUon,  109  N.  Y.  404. 

The  act  in  question  would  seem,  then,  to  be 
in  the  performance  of  the  obligation  which 
rests  upon  the  general  assembly  of  Virginia  to 
pass  laws  to  suppress  a  recognized  vice.  There 
IS  no  question  that  the  police  power  must  be 
exercised  in  subordination  to  the  Constitution 
of  the  state,  and  a  fortiori  that  it  must  not  be 
in  contravention  of  the  Constitution  of  the 
United  States.  Now,  as  the  proper  discharge 
of  the  functions  and  duties  entrusted  to  the 
national  and  state  governments  is  necessary  to 
the  highest  efficiency  of  both,  it  follows  that  in 
the  development  and  growth  of  the  two  systems 
thus  blended  and  interwoven  and  operating 
directly,  each  by  its  own  force,  upon  the  same 
individuals,  wisdom  and  prudence  must  pre- 
vail in  order  that  the  happiest  and  best  results 
may  be  achieved. 

In  the  case  before  us  there  would  seem  to  be 
no  reason  why  any  antagonism  or  conflict 
should  result  from  the  exercise  within  their  ap 
pointed  limits  of  the  power  on  the  part  of  Con- 
gress to  regulate  commerce  among  the  stales 
and  the  duty  of  the  state  to  suppress  a  recog- 
nized offense  against  good  morals.  There  can 
be  none  unless  the  transmission  of  money  or 
other  thing  of  value  to  be  bet  on  a  race  to  take 
place  beyond  the  limits  of  the  state  be  a  sub- 
ject of  commerce  which  is  entitled  to  shelter 
Itself  under  the  aegis  of  the  Constitution  of  the 
United  States,  and  to  invoke  for  its  protection 
the  power  to  regulate  commerce  with  which 
Congress  was  clothed  to  the  end  that  legitimate 
intercourse  between  the  states  might  forever 
remain  free  and  unfettered. 

In  Cohens  v.  Virginia  (a  case,  by  the  way,  in 
which  a  lottery  established  by  the  Congress  of 
the  United  States  sought  to  set  at  naught  a  law 
of  the  state  of  Virginia,  which  forbade  the  sale 
of  lottery  tickets  within  her  borders),  it  was 
said  by  Chief  Justice  Marshall:  "To  interfere 
with  the  penal  laws  of  a  state,  where  they  are 
not  levelled  against  the  legitimate  powers  of 
the  Union,  but  have  for  their  sole  object  the 
internal  government  of  the  country,  is  a  very 
serious  measure,  which  Congress  cannot  be 
supposed  to  adopt  lightly  or  inconsiderately. 
The  motives  for  it  must  be  serious  and 
weighty.  It  would  be  taken  deliberately  and 
the  intention  would  be  clearly  and  unequivo- 
cally expressed."  19  U.  S.  6  Wheat.  443,  5  L. 
ed.  300. 

The  same  spirit  happily  still  animates  the 
Supreme  Court  of  the  Lnited  States.  It  /uUy 
recognizes  the  difficulty  oftentimes  presented 
of  securing  harmonious  operation  to  the  just 
and  necessary  powers  of  the  Federal  and  state 
government,  and  with  none  of  the  provisions 
of  the  Federal  Constitution  is  there  more  fre- 
quent opportunity  for  interference  and  conflict 
than  under  the  commerce  clause  of  the  one 
and  the  police  power  of  the  other.  The  great 
truth  must  be  recognized  that  the  government 
of  our  people  in  its  entirety  consists  of  an  *  in- 
dissoluble union  of  indestructible  slates,"  and 
that  as  a  consequence  it  is  as  much  the  duly  of 
every  department  ot  the  government  of  the 
United  States  to  preserve  in  their  full  and  un- 
impaired vigor  those  powers  which,  in  the 
distribution  of  governmental  functions,  were 
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reserved  to  the  states  as  to  cherish  and  foster 
the  growth  and  exfmnsion  to  their  conditions 
of  highest  usefulness  those  functions  and  duties 
which  were  confided  to  the  Federal  ^vem- 
ment.  Though  the  power  of  Congressls  held 
to  be  exclusive  ia  its  nature,  and  to  embrace 
not  only  the  subjects  of  commerce,  but 
all  the  agencies  and  instrumentalities  by 
which  that  commerce  is  to  be  carried  on, 
we  find  the  supreme  court  readily  con- 
ceding in  a  number  of  instances,  the  free 
exercise  of  the  police  power  of  the  slate, 
though  incidentally  it  might  have  the  effect  of 
interfering  with,  or  to  some  extent  regulating 
interstate  commerce.  For  instances  of  this 
sort  see  cases  cited  in  Ric/imojid  &  A,  R,  Co.  v. 
H.  A.  Patterson  Tobacco  Co.  (Va.)  24  S.  E.  261, 
decided  at  this  term,  and  Com.  v.  Myers  (Va.) 
ante,  379,  at  the  January  term  of  this  court. 
In  the  latter  case  it  is  said  that  '*the  right  of 
the  state  to  impose  a  license  tax  upon  peddlers, 
where  it  operates  uniformly  upon  all  citizens, 
and  does  not  discriminate  in  favor  of  citizens 
of  Virginia  as  against  citizens  of  other  states, 
or  where  the  tax  imposed  is  in  the  exercise  of 
the  police  power,  and  is  not  a  regulation  of 
commerce  under  cover  of  that  power,  although 
incidentally  it  may  have  that  effect,  has  been 
uniformly  maintained;  but  where  any  injurious 
discrimination  is  discovered  in  favor  of  the 
resident  as  against  the  nonresident,  or  wiib  re- 
spect to  the  sales  of  articles  manufactured  in 
this  state  over  similar  articles  manufactured 
abroad,  the  state  laws  are  declared  to  be  void, 
as  repugnant  to  the  .Constitution  of  the  United 
States." 

Since  that  case  was  decided  I  have  further 
investigated  the  authorities  on  the  subject,  and 
I  am  strengthened  in  the  conviction  that  no 
decision  of  the  Supreme  Court  of  the  United 
States  can  be  found  holding  a  state  law  invalid 
as  being  repugnant  to  the  commerce  clause  of 
the '  Constitution  which  was  enacted  in  the 
bona  fide  exercise  of  the  police  power  of  the 
state  for  the  suppression  of  a  recognized  vice, 
or  to  prevent  the  sale  of  adulterated  food,  or 
the  manufacture  of  food  from  impure  mate- 
rials, or  to  prevent  the  spread  of  disease  among 
men  or  beasts.  Under  cover  of  the  police 
power,  efforts  are  constantly  being  mmle  to 
promote  some  unlawful  purpose,  as  in  People 
V.  Gillwm,  109  N.  Y.  403,  where  a  law  was 
held  unconstitutional  which,  under  the  police 
power,  undertook  to  forbid  what  was  held  to 
be  an  innocent  act,  and  one  which  the  legisla- 
ture could  not  make  criminal.  The  supreme 
court  has  held  state  laws  to  be  void  which  im- 
pose tonnage  dutiea— //iwan  S.  S.  Co.  v.  Tinker, 
94  U.  S.  238,  24  L.  ed.  118— and  taxes  on  im- 
ports as  in  Almy  v.  California,  65  U.  S,  34 
How.  169,  16  L.  ed.  644,  and  inspection  laws 
discriminating  in  favor  of  the  citizens  of  the 
state  as  against  citizens  of  other  states,  Votght 
V.  Wright,  141  U.  S.  63,  35  L.  ed,  638,  or  which 
I  in  some  of  a  great  variety  of  modes  endeav- 
ored to  give  to  its  own  citizens,  or  to  its  own 
products,  an  advantage  over  the  citizens  or 
products  of  other  states;  and  in  some  instances 
to  favor  one  industry  engaged  in  by  its  own 
citizens  over  an  innocent  but  less  favored  oc- 
cupation. An  example  of  the  latter  is  to  be 
found  in  the  case  of  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34.     Not  unfrequenUy  it 
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happens  that  the  police  power  is  resorted  to 
merely  for  purposes  of  revenue.  In  these  and 
like  cases,  which  mieht  be  greatly  multiplied, 
the  courts  have  held  that  they  aid  not  come 
properly  within  its  domain. 

While  a  state  law  which  operates  as  a  regu- 
lation, of  interstate  commerce,  or  which  affects 
it  except  incidentally,  could  not  be  upheld  un- 
der the  police  power  of  ihe  state,  while  laws 
pretendmg  or  purporting  to  be  in  the  exercise 
of  the  police  power,  but  which  are  but  devices 
and  schemes  under  cover  of  that  power  to  ac- 
complish some  purpose  forbidden  to  the  state 
are  void,  yet  state  laws  passed  with  the  honest 
purpose  of  promoting  the  health,  the  morals, 
or  the  well  being  of  its  citizens,  are  v^ilid. 

Contracts  are  peculiarly  under  the  protection 
of  the  Constitution  of  the  United  States,  which 
declares  that  no  state  shall  pass  a  law  impair- 
ing their  obligation;  and  yet  it  is  not  pretended 
that  a  state  may  not  pronibit  the  enforcement 
•of  contracts  resting  upon  a  vicious  or  immoral 
consideration,  the  enforcement  of  which  would 
have  a  vicious  and  immoral  influence.  So,  too, 
we  think  that  to  call  into  activity  the  inhibition 
upon  the  states  to  interfere  with  interstate 
commerce  implied  from  the  grant  to  Congress 
of  the  exclusive  power  to  regulate  it,  the  first 
thing  to  be  shown  is  some  subject  of  commerce 
which  commends  itself  as  at  least  not  injurious 
to  health  or  morals.  In  no  case  can  the  just 
and  proper  exercise  of  the  police  power  of  the 
:state,  acting  with  the  honest  purpose  to  protect 
the  health  and  morals  of  a  community,  con- 
flict with  the  proper  exercise  of  the  power  in 
Congress  to  regulate  commerce,  unless  the 
means  of  dissemmating  disease  and  encourag- 
ing vice  are  proper  subjects  of  commerce. 

It  is  insisted^  here,  however,  that  inasmuch 
as  the  offense  consists  in  forwarding  a  sum  of 
money  by  telegraph  to  Wheeling,  W.  Va.,  to 
be  wagered  on  a  trial  of  speed  of  horses  to 
take  place  in  St.  Louis,  Mo.,  it  not  being  un- 
lawful, as  it  is  claimed,  to  make  such  a  wager 
in  West  Virginia,  the  act  making  it  criminal 
is  void,  not  only  as  beinff  repugnant  to  the 
-commerce  clause  of  the  Constitution,  but  as 
an  attempt  to  punish  the  doing  in  West  Vir- 
ginia ot  an  act  lawful  in  that  state. 

We  have  said  enough  to  show  that  there  is. 
In  our  opinion,  no  repugnancy  in  the  statute  to 
the  commerce  clause  of  the  Constitution. 
Upon  the  other  point,  we  might  content  our- 
selves with  observing,  that,  as  we  are  not  try- 
ing the  issue  of  guilty  or  not  guilty,  but  only 
whether  there  is  lawful  cause  for  the  detention 
of  petitioner  disclosed  by  the  warrant  and  com- 
mitment, the  effect  of  the  proof  of  the  law  of 
West  Virginia,  a>*  of  all  other  facts,  must  be 
postponed  till  the  trial,  but  as  an  expression 
of  opinion  has  been  sought,  and  there  can  be 
no  impropriety  in  giving  it.  we  are  willing  to 
go  somewhat  into  this  branch  of  the  subject 
also. 

We  do  not  perceive  that  the  fact  that  the 
race  upon  which  the  wager  is  to  be  made  is  to 
be  run  in  Missouri,  and  that  the  money  is  to 
he  placed  in  West  Virginia  at  all  affects  the 
question.  It  remains  that  by  the  statute  the 
act  is  made  unlawful  here,  and  may  be  pun- 
ished unless  it  be  under  the  protection  of  the 
Constitution  of  the  United  States.  With  the 
laws  of  our  sister  states  we  (lave  no  concern, 
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except  in  so  far  as  they  appear  in  this  record, 
and  they  are  not  the  proper  subject  of  ani- 
madversion or  criticism.  If  West  Virginia  has 
not  legislated  ae:ainst  this  form  of  gambling,  it 
is  no  concern  of  ours.  Virginia  has  a  right  to 
repress  and  punish  that  which  by  the  common 
consent  of  mankind  is  a  vice,  without  regard 
to  the  laws  of  other  states.  To  make  a  bet  or 
wager  upon  a  race  to  take  place  in  Missouri  is 
as  injurious  to  crood  morals  as  though  it  were 
to  take  place  within  our  own  borders;  nor  id 
the  quality  or  character  of  the  act  at  all 
affected  by  the  fact  that  a  stage  in  the  transac- 
tion takes  place  upon  the  neutral  ground  of 
West  Virginia.  The  root  of  the  evil  is  here, 
and  here  its  baneful  influence  and  example  are 
felt.  The  act  at  which  the  punishment  is 
aimed  takes  plade  in  Virginia,  and  over  it  and 
the  actors  in  it  Virginia  has  complete  jurisdic- 
tion, unless,  as  has  been  so  often  said,  shelter 
and  protection  are  found  under  the  commerce 
clause  of  the  Constitution  of  the  United  States. 

Another  objection  taken  to  the  warrant  is 
that  it  is  too  vague  and  indefinite;  that  it  is  the 
right  of  a  person  accused  of  crime  to  be  in- 
formed of  the  "cause  and  nature  of  the  accu- 
sation against  him.'* 

Warrants  of  arrest  are  required  to  recite  the 
offense  charged,  but  the  same  particularity  is 
not  expected  or  required  as  in  indictments  or 
more  formal  papers.  See  3  Rob.  Pr.,  old  ed. 
p.  10;  Bishop,  Crim.  Proc.  §  714. 

While  we  think  it  would  be  better  practice 
to  state  the  offense  more  specifically  than  has 
been  done  here,  we  are  not  prepared  to  say 
that  we  would  on  that  account  alone  be  con- 
tent to  quash  the  proceedings  and  to  discharge 
the  prisoner. 

The  remaining  ground  of  objection,  how- 
ever, is  fatal  to  the  warrant  of  commitment 
under  which  the  prisoner  is  held.  By  §  4106 
of  the  Code,  as  amended  by  an  act  approved 
March  6,  1896,  j'ustices  of  the  peace  are  given 
* 'exclusive  original  jurisdiction  of  all  misde- 
meanors occurring  within  their  jurisdiction," 
and  are  authorized  to  inflict  the  same  punish- 
ments theretofore  imposed  by  county  and  cor- 
poration courts.  By  §  410*7  an  unrestricted 
right  of  appeal  to  the  county  or  corporation 
court  is  secured  where  the  accused  can  demand 
a  jur^',  but  the  trial  and  judgment  must  in  the 
first  instance  be  before  the  justice.  The  effect 
of  this  statute  is  to  take  away  from  county  and 
corporation  courts  the  power  to  try  misde- 
meanors as  courts  of  original  jurisdiction.  It 
takes  away  their  power  to  try  misdemeanors, 
even  in  those  cases  where  indictments  or  infor- 
mations were  pending.  See  Dulin  v.  Lillard, 
91  Va.  718,  where  the  effect  of  a  similar  stat- 
ute is  fully  discussed  and  considered,  and  the 
authorities  bearing  upon  it  are  collated. 

For  the  foregoing  reasons,  we  are  of  opinion, 
first,  that  on  account  of  the  insufficiency  of  the 
title  of  the  act  under  consideration  pool  selling 
is  the  onlv  form  of  bet  or  wager  that  is  made 
punishable;  secondly,  that  there  is  no  repeal  by 
implication,  but  the  two  acts  of  March  5,  189d. 
are  in  full  force  and  effect,  except  as  herein- 
before Slated;  thirdly,  that  the  act  under  which 
the  warrant  in  this  case  was  issued  is  not  re- 
pugnant to  the  Constitution  of  the  United 
States;  fourth,  that  it  would  be  better  practice 
to  state  the  offense  with  more  precision  than 
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has  been  here  observed,— especially  in  view  of 
the  fact  that  justices  are  now  clothed  with  ex- 
clusive original  jurisdiction  to  try  misdemean- 
ors, and  the  warrant  gives  to  the  accused  the 
only  information  as  to  the  nature  of  the  offense 
with  which  he  is  charged;  and,  lastly,  that  the 
warrant  of  commitment  under  which  the  peti- 


tioner is  held  in  custody  is  void,  because  it  was 
the  duty  of  the  justice  to  try  the  case,  instead 
of  committing  the  prisoner  for  trial  by  the 
county  court,  which  is  without  authority  as  a. 
court  of  original  jurisdiction  as  to  misde- 
meanors. 

Tlie  prisoner  must  be  discJiarged, 
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Torrence  WHITE,    Plff.    in  Err,, 

V. 

FARMERS'  HIGHLINE  CANAL  &  RES 
ERVOIR    COMPANY. 
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1.  A  canal  used  for  the  carria^  of 
"water  for  hire  is  affected  by  a  public  interest 
and  subject  to  leirisiative  re»r illation  in  respect  to 
tbe  distribution  of  the  water. 

2.  A  contract  giving:  a  consumer  of 
water  the  rl^ht  to  draw  and  take  firom 
a  canal  all  he  may  be  entitled  to  on 
tender  or  payment  of  tbe  amount  due  therefor, 
if  the  owner  of  the  canal  fail  or  refuse  to  comply 
with  the  contract,  is  not  protected  against  let^is- 
lative  interference  made  by  a  subsequent  statute 
prohibiting  such  acts  and  regulating  the  distribu- 
tion of  water  from  such  canals,  but  giving  a 
remedy  for  the  enforcement  of  the  right  to  re- 
ceive all  the  water  to  which  the  contract  entitles 
him. 

(January  15, 1806.) 

ERROR  to  the  Court  of  Appeals  to  review  a 
judgment  reversing  a  judgment  of  the  Dis- 
trict Court  for  Jefferson  County  in  favor  of 
defendant  in  an  action  brought  to  enjoin  de- 
fendant from  drawing  water  from  an  irrigating 
ditch.     Affirmed. 

Statement  by  Hayt,  Ch.  J.: 

This  action  was  originally  commenced  by  the 
Farmers'  Highline  Canal  *fc  Reservoir  Com- 
pany, as  plaintiff,  against  Torreiice  White.  It 
appears  from  the  undenied  allegations  of  the 
complaint  that  the  plaintiff  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state 
of  Colorado  for  the  purpose  of  owning,  operat- 
ing, and  maintaining  an  irrigating  ditch,  to- 
gether with  reservoirs,  etc.;  that  said  company 
was  organized  on  the  3d  day  of  December, 
1885,  and  from  and  after  its  organization  it  has 
diverted  a  large  amount  of  water  from  one  of 
the  public  streamsof  the  state  known  as  "Clear 
Creek."  This  water  has  been  principally  used 
by  farmers  for  agricultural  purposes,  it  being 
the  custom  of  the  ditch  company  to  carry 
water  for  hire  for  the  defendant  and  a  large 
number  of  agriculturists  along  the  line  of  the 
ditch.  It  is  alleged  that  the  defendant  is  en- 
titled to  45  inches  of  water,  and  no  more. 
Notwithstanding  such  fact,  it  is  averred  that 
the  defendant  demanded  120  inches  of  water. 


The  company,  averring  its  inability  to  comply 
with  this  demand,  refused  to  supply  the  de- 
fendant with  the  same,  or  any  part  thereof  iu 
excess  of  45  inches.  Thereupon  the  defendant 
enlarged  the  opening  in  the  box  through  which 
the  water  in  his  ditch  flowed  to  his  land,  and 
wrongfully  look  from  the  canal  75  inches  of 
water  for  his  individual  use  in  excess  of  the  45 
inches  which  he  was  entitled  to.  It  is  further 
alleged  that  the  taking  of  this  additional 
amount  of  water  was  at  the  expense  and  dam- 
age of  many  consumers  of  water  from  plain 
tiff's  ditch.  It  is  also  averred  that  the  plaintitf 
company  had  in  its  employ  an  etfioient  and 
capable  superintendent,  whose  duty  it  was  to 
flx  and  adjust  the  various  boxes  through  which 
water  is  supplied  to  the  various  lands  receiving 
water  from  the  said  ditch;  that  this  'superin- 
tendent, in  the  discharge  of  his  duties,  appor- 
tioned the  water  strictly  and  properly  acconi- 
ing  to  the  amounts  to  which  each  consumer 
was  entitled.  It  is  further  alleged  that,  not- 
withstanding this  fact,  the  defendant,  after 
enlarging  the  capacity  of  the  box  or  headgaie 
used  to  supply  his  lateral  ditch  with  water, 
continued  to  divert  120  inches  of  water.  It  is 
further  averred  that  numerous  other  per- 
sons, tempted  and  led  thereto  by  the  e?i1 
example  of  the  defendant,  desiring  to  pro 
cure  water  for  the  irrigation  of  their  lands 
in  excess  of  the  amount  possible  for  the 
plaintiff  to  furnish  threatened  to  follow 
the  example  of  the  defendant  and  at  their  will 
and  pleasure  take  from  said  ditch  vanou$ 
amounts  of  water,  without  consultation  with 
the  said  superintendent,  and  against  his  op- 
position and  remonstrance.  Plaintiff  seeks  for 
injunctive  relief  restraining  the  defendant  from 
taking  from  plaintiff's  ditch  water  in  excess  of 
45  cubic  inches.  Upon  the  filing  of  this  com- 
plaint a  temporary  writ  of  injunction  was  is- 
sued in  accordance  with  the  prayer  thereof. 
Afterwards  the  defendant  filed  his  answer.  It 
is  unnecessary  to  set  forth  this  answer  in  de- 
tail. It  suffices  to  say  that  by  it  the  defendant 
claims  the  right  t6  take  the  additional  75  inches 
of  water  from  plaintiff's  ditch  by  virtue  of  & 
contract  made  with  plaintiff's  grantors  on  tbe 
22d  day  of  March,  18T8,  and  duly  recorded. 
This  contract  is  fully  set  out  in  the  opinion  of 
the  court  of  appeals.  See  Farmer's  Highline 
Canal  db  R,  Co,  v.  WhiU,  5  Colo.  App.  1. 
The  answer  also  avers  that  the  full  amount  of 
120  inches  of  water  was  necessary  to  properly 


Note — On  the  question  of  the  remedy  as  part  of 
the  obligation  of  a  contract,  see  numerous  author- 
ities collected  in  note  to  Best  v.  Baumtrardner  (Pa.> 
1  L.  K.  A.  856,  and  others  in  mitt  to*  Phlnney  v. 
Phinney  (Me.)  4  L.  R.  A.  348.  The  question  is 
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further  discussed  very  elaborately  in  Beverly  t. 
liarnitz(Kan.)  anie^  74,  the  decision  in  which  is  re- 
versed in  103  U.  S.  118,  41  L.  ed.  — ,  by  the  Supreme 
Court  of  the  United  States. 
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irrigate  the  defendant's  lands  described  in  the 
schedule  annexed  to  this  contract,  and  that 
previous  to  taking  the  same  be  had  tendered 
to  the  plaintiff  $120  in  cash  for  this  water,  this 
being  in  full  payment  for  120  inches  of  water 
at  the  rate  fixed  in  the  contract.  Upon  the 
filing  of  this  answer  the  defendant  filed  a  mo- 
tion to  dissolve  the  iniuncii6n,  and  about  the 
same  time  also  plaintiff  filed  a  general  demur- 
rer to  the  answer.  Whether  or  not  the  de- 
murrer was  filed  before  or  after  the  dissolution 
of  the  injunction,  as  hereinafter  set  forth,  does 
not  definitely  appear  from  the  record.  The 
record  shows  that  after  the  coming  in  of  the 
answer  the  case  was  heard  upon  the  pleadings 
and  evidence  introduced  by  both  parties.  This 
bearing  was  had  before  the  district  judge  at 
chambers,  in  vacation.  Some  months  there- 
after, the  cause  coming  on  to  be  beard  before 
the  district  court  in  term  time,  the  demurrer  to 
the  answer  was  overruled,  and,  the  plaintiff 
•electing  to  stand  by  the  demurrer,  the  answer 
was  taken  as  confessed,  and  judgment  entered 
for  the  defendant.  From  this  judgment  an 
appeal  was  taken  to  the  court  of  appeals.  A 
hearing  in  that  court  resulted  in  a  reversal  of 
the  judgment  of  the  district  court,  whereupon 
White  sued  out  a  writ  of  error,  upon  which 
the  record  was  brought  into  this  court. 

Messrs.  A.  H.  De  France  and  A.  J.  Ris- 
ing for  plaintiff  in  error. 

Messrs.  Osbom  &  Taylor  for  defendant 
in  error. 

Hasrt*  Ch.  J.,  delivered  the  opinion  of  the 
<X)urt: 

The  order  dissolving  the  temporary  injunc- 
tion, being  merely  interlocutory,  is  not  before 
this  court  for  review,  except  as'  the  result  was 
repeated  in  the  final  judgment.  So,  likewise, 
ihe  evidence  taken  upon  the  hearing  at  cham- 
bers in  vacation  is  not  open  to  review  upon  ap- 
peal or  writ  of  error.  When  the  case  was 
regularly  reached  in  the  district  court  for  final 
hearing  and  determination,  that  court  was  at 
liberty  to,  and  did.  as  the  record  discloses,  pro- 
<;eed  to  final  judgment  unembarrassed  by  its 
previous  order.  At  this  hearing  a  general  de- 
murrer was  overruled  to  the  answer,  the  court 
thereby  deciding  that  the  pleading  constituted 
a  good  and  valid  defense  to  plaintiff's  com- 
plaint In  this  state  of  the  record  the  cause 
must  be  reviewed  solely  upon  the  pleadings. 
The  defendant,  having  tendered  the  schedule 
price  of  $1  per  acre  for  water  for  120  acres  of 
the  lands  embraced  within  the  contract  and 
described  in  the  schedule  annexed  thereto,  in- 
sists, as  the  water  is  necessary  for  the  cultiva- 
tion of  his  lands,  that  he  is  not  only  entitled  to 
have  that  amount  of  water  flow  into  his  lateral 
ditch,  but  that  he  has  the  right  to  take  the 
same,  without  let  or  hindrance  from  the  ditch 
company,  its  superintendent,  or  any  other 
water  consumer.  This  right  to  actually  divert 
water  from  the  main  canal  in  opposition  to  the 
will  and  against  the  protest  of  the  plaintiff 
company  and  its  superintendent  is  based  upon 
the  following  provision  of  the  written  contract, 
set  up  in  the  defendant's  answer:  **That  if 
the  said  ditch  company,  or  the  party  of  the 
second  part,  their  assigns  or  successors,  or 
whomsoever  may  be  in  control  or  management 
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of  the  said  ditch,  as  the  case  may  be,  shall  at 
any  time  wilfully  or  malignantly  fail  or  refuse 
to  comply  with  the  terms  of  the  indenture  as 
to  the  furnishing  ^f  said  water  to  said  parties 
of  the  third  part,  or  any  or  either  of  them,  the 
party  having  right  to  demand  and  receive  any 
part  of  said  water  for  the  uses  aforesaid,  upon 
payment  or  tender  of  payment  at  the  proper 
time,  and  demand  made  in  writing  for  such 
water,  said  tender  or  payment  to  be  made  to 
and  said  demand  of  the  ofl^cer  or  agent,  if  any, 
appointed  by  the  parties  owning  or  managing 
said  ditch,  or,  if  there  be  no  officer  or  agent 
appointed  for  the  purpose  of  i*eceiving  such 
demand  and  payment,  then  such  payment  to 
be  tendered  to  and  demand  made  upon  the 
president,  secretary,  treasurer,  or  superintend- 
ent of  said  ditch  company,  or  person  exercis- 
ing control  and  management  of  the  said  ditch, 
it  shall  be  lawful  for  the  party  so  entitled  to 
such  water  to  draw  from  and  take  all  such 
water  as  he  may  be  entitled  to  at  the  time  of 
such  tender  or  payment,  subject  to  payment 
therefor  on  demand  made  by  the  officer  or  per- 
sons authorized  to  receive  the  same."  That 
part  of  this  contract  which  attempts  to  give 
each  consumer  the  right  to  determine  the 
amount  of  water  to  which  he  is  entitled,  with 
permission  to  take  the  same  regardless  of  the 
rights  of  other  consumers  or  of  the  ditch  com- 
pany, was  declared  void  by  the  court  of  ap- 
peals. The  court  bases  its  conclusion  upon 
the  following  reasons:  First.  "It  is  a  right  in- 
compatible with  the  right  of  control  incident 
to  the  ownership  of  the  property."  Second. 
"It  is  against  public  policy,  as  tending  to  con- 
fusion and  a  breach  of  the  peace  *in  allowing 
parties  to  take  whatever  water  they  required,' 
regardless  of  the  rights  of  others  having  the 
same  legal  right."  The  court,  being  of  the 
opinion  that  this  provision  of  the  contract  was 
void,  held  that  the  lower  court  erred  in  refus- 
ing an  injunction.  Without  reviewing  the 
reasons  given  by  the  court  of  appeals,  we  think 
its  judgment  must  be  affirmed  for  a  safer  and 
better  reason,  viz.,  the  right  claimed  by  the 
consumer  is  a  right  the  exercise  of  which  is 
positively  prohibited  by  the  statute  of  this 
state.  In  1887  the  legislature  passed  an  act 
entitled  *'An  Act  Regulating  the  Distribution 
of  Water,  the  Superintendence  of  Canals  or 
Ditches  Used  for  the  Purposes  of  Irrigation, 
and  Providing  a  Penalty  for  the  Violation 
thereof."  Sess.  Laws  1887,  p.  304.  The  first 
section  of  this  act  provides  at  what  time  water 
shall  be  kept  flowing  in  ditches.  The  second 
provides  that  the  owners  shall  keep  their 
ditches  in  good  order  and  repair,  and  that  a 
multiplicity  of  outlets  shall  at  all  times  be 
avoided,  so  far  as  the  same  shall  be  reasonably 
practicable.  The  location  of  such  outlets  is 
placed  under  the  control  of  the  superintendent. 
The  third  section  provides  that  it  shall  be  the 
duty  of  those  owning  or  controlling  such 
canals  or  ditches  to  appoint  a  superintendent, 
whose  duty  it  shall  be  to  measure  the  water 
from  such  canal  or  ditch  through  the  outlet  to 
those  entitled  thereto,  according  to  his  or  her 
pro  rata  share.  Section  4  fixes  a  penalty  in 
case  the  superintendent  or  other  person  having 
charge  of  the  ditch  shall  wilfully  neglect  or 
refuse  to  deliver  water,  etc. ,  as  by  the  act  pro- 
vided.   Section  5  provides  that  the  water  com- 
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missioner.    his    deputy,    or    assistant    shall 
promptly  measure  the  water  from  the  stream 
or  other  sources  of  supply  into  the  irrigating 
canals,  etc.     The  right  t(^the  use  of  water 
in  the  arid  region  is  among  the  most  valuable 
property  riebts  known  to  the  law.     Where 
there  are  a  large  number  of  consumers  taking 
water  from  the  same  ditch,  the  excessive  use 
by  some    may    absolutely  deprive   others  of 
water  at  times    when  its  application  to  the 
thirsty  soil  is  absolutely  necessary  to  prevent 
the  total  failure  of  growing  crops.     So,  also, 
as  between  diflferent  ditches,  if  one,  in  case  of 
scarcity  takes  from  a  public  stream  water  to 
which  it  is  not  entitled,  it  must  be  at  the  ex- 
pense of  others.     From  the  very  nature  of  the 
business,  controversies  with  reference  to  the  use 
of  water  naturally  led  to  unseeroing  breaches  j 
of  the  peace,  and  to  avoid  these  it  was  found 
expedient  and  necessary  to  provide  complete 
rules  of  procedure  governing  the  taking  of 
water  from  the  public  streams  of  the  state,  and 
regulating    its    distribution  to    Hose  entitled 
thereto.     Authority  for  such  regulations  may 
properly  be  based  upon  the  principle  that  when 
private  propertv  is  '*aflfected  by  a  public  inter- 
est it  ceases  to  he  Juris  privati  only."    That  a 
canal  used  for  the  carriage  of  water  for  hire  in 
this  state  is  affected  by  a  public  interest  has 
been  recognized  by  the  repeated  decisions  of 
this  court.     Says  Mr.  Justice  Helm  in  the  case 
of  Wheeler  v.  Northern  Colorado  Irrig,   Co.  10 
Colo.  582:     "Under  the  Constitution,  as  I  un- 
derstand it,  the  carrier  is  at  least  a  quasi  public 
servant  or  agent.     It  is  not  the  attitude  of  a 
private  individual  contracting  for  the  sale  or 
use  of  his  private  property.     It  exists  largely  for 
the  benefit  of  others  being  engaged  in  the  busi- 
ness of  transporting  for  hire  water  owned  by 
'  the  public  to  the  people  owning  the  right  to  its 
use.     It  is  permitted  to  acquire  certain  rights 
as  against  those  subsequently  diverting  water 
from  the  same  natural  stream.     It  may  exer- 
cise the  power  of  eminent  domain.     Its  busi- 
ness is  affirmatively  sanctioned,  and  its  profits 
or  emoluments  are  fairly  guaranteed.     But  in 
consideration  of  this  express  recognition,  to- 
gether with  the  privileges  and  protection  thus 
given,  it  is,  for  the  public  good,  charged  with 
certain  duties  and  subjected  to  a  reasonable 
control."    Although  it  is  difficult  to  define  the 
boundaries  of  the  police  power  of  the  state, 
such   regulations  as  those  prescribed  by  the 
statute  under  consideration  are  by  the  decisions 
of  the  highest  courts  declared  to  be  within  such 
power.     In  the  Sinking  Fund  Cases,  99  U.  S. 
700,  25  L.  ed.  496,  Mr.  Justice  Bradley  refer- 
ring to  the  Qranger  Cases  [Munn  v.  Jilinais], 
reported  in  94  U.   S.  118.  24  L.  ed.  77,  stated 
the  principle  as  follows:     "The  inquiry  there 
was  as  to  the  extent  of  the  police  power,  in 
cases  where  the  public  interest  is  affected,  and 
we  held  that  when  an  employment  or  business 
becomes  a  matter  of  such  public  interest  and 
importance  as  to  create  a  common  charge  or 
burden  upon  the  citizen;  in  other  words,  when 
it  becomes  a  practical  monopoly,  to  which  the 
citizen  is  compelled  to  resort,  and  by  means  of 
which  a  tribute  can  be  exacted  from  the  com- 
munity, it  is  subject  to  regulation  by  the  legis- 
lative power."      In  the  case  of  Boston  Beer 
Co,  V.  Massachnsetts,  97  U.  S.  25,  24L.  ed.  989, 
it  is  said:     •'Whatever  differences  of  opinion 
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may  exist  as  to  the  extent  and  boundaries  of  the 
police  power,  and  however  difficult  it  may  he 
to  render  a  satisfactory  definition  of  it.  there 
seems  to  be  no  doubt  that  it  does  extend  to 
the  protection  of  the  lives,  health,  and  property 
of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals." 

It  is  said,  however,  that  as  the  contract  un- 
der which  the  defendant  claims  in  this  case  wa.* 
executed  prior  to  the  passage  of  the  act  of  1887. 
the  parties  to  this  action  are  not  bound  by  that 
statute;  the  argument  of  the  plaintiff  in  error 
in  this  particular  t>eing  that  be  has  a  contract 
right  to  take  this  water  as  he  pleases,  and  that 
this  is  a  property  right  with  which  the  legisla- 
ture cannot  interfere.     This  argument  has  been 
advanced  in  many  cases,  but,  we  believe,  never 
successfully,  where,  as  here,  it  is  in  opposition 
to  the  police  power  of  the  state      The  extent 
to  which  the  police  power  of  the  state  may 
go  is  well   illustrated  by  the  case  of    yorVi- 
western  Fertilizing  Co.  v.  Hpde  Park,  97  U. 
S.  659,  24  L.  ed.   1086.     In  that  case,  by  the 
act  approved  March  8,  1867,  the  legislature  in 
corpora  ted  the  Northwestern  Ferlilzing  Com- 
pany,  to  have  continued  succession  and  ex- 
istence for  the  term  of  fifty  years.     By  the  act 
of  incorporation  the  company  was  authorized 
and  empowered  to  establish  and  maintain  *iQ 
Cook  county,  Illinois,  at  any  point  south  of 
the  dividing  line  between  townships  87  and  8S, 
chemical  and  other  works,  for  the  purpose  of 
manufacturing  and  converting  dead  animals 
and  other  animal  matter  into  an  agricultural 
fertilizer,  and  into  other  chemical  products, 
by  means  of  chemical,  mechanical,  and  other 
processes. "    The  company  was  also  authorized 
to  establish  and  maintain  depots  in  the  city  of 
Chicago  for  the  purpose  of  receiving  and  car- 
rying off,  from  and  out  of  the  said  city  any  and 
all  offal,  dead  animals,  and  other  animal  oaatter 
which  it  might  buy  or  own,  or  which  might 
be  delivered  to  it  by  the  city  authorities  and 
other  persons.   The  works  of  the  company  were 
located  within  a  designated  territory,  at  a  place 
then  swampy,  and  nearly  uninhabited,  but  at 
the  time  of  the  suit  forming  a  pa~t  of  the  vil- 
lage of  Hyde  Park.     In  March,  1869,  the  legis^ 
lature  passed  an  act  revising  the  charter  of 
the  village  of  Hyde  Park,  and  granting  to  it 
the  largest  powers  of  police  and  local  govern- 
ment.    In  1872  the  village  authorities  passed 
the  following  ordinance:    ''No  person   shall 
transfer,  carry,  haul,  or  convey  any  offal,  dead 
animals.or  other  offensive  or  unwholesome  mat- 
ter or  material,  into  or  through  the  village  of 
Hyde  Park;"  fixing  a  penalty  for  the  viola- 
tion of  this  ordinance.     After  this  time  the 
village  authorities  caused  the  arrest  of  the  en- 
gineer and  other  employees  of  a  railway  com 
pany  who    were    engaged    in  carrying  offal 
through   the  village  to  the  chemical  works. 
These  men  were  tried  and  convicted  for  vio- 
lating   the    ordinance,  and    fined    $50  each, 
whereupon  the  company  filed  its  bill  in  the 
United  States  court  to  restrain  further  prosecu- 
tions and  for  general  relief.     When  thii^  case 
reached    the  Supreme    Court   of  the  United 
States,  that  court,  in  affirming  the  judgment  of 
the  state  courts,  held,  among  other  things,  tbitt 
the  charter  was  a  sufficient  license  until  re- 
voked; but  not  a  contract  guaranteeing  that  the 
company  should    for   fifty   years  be  exempt 
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from  the  police  power  of  the  state,  notwith- 
standing its  business  might  become  a  nuisance 
by  reason  of  the  growth  of  population  around 
the  place  selected  for  its  works;  third,  that  the 
charier  afforded  the  company  no  protection 
from  the  enforcement  of  the  ordinance.  The 
case  of  Buffalo  East  Side  R.  Co.  v.  Buffalo  Street 
R.  Co,  111  N.  Y.  132,  2  L.  R.  A.  384,  is  direct'y 
in  point  upon  this  branch  of  the  discussion. 
The  contest  in  that  case  grew  out  of  a  contract 
between  two  street-railway  corporations  ope- 
rating in  the  city  of  Buffalo.  The  contract 
provided,  among  other  things,  for  the  making 
of  connections  by  each  with  the  roads  of  the 
other  **80  long  as  it  receives  for  the  transpor- 
tation of  passengers  the  fare  allowed  on  the 
3d  of  May,  1872.  and  no  longer; "  each  agree- 
ing that  it  would  charge  the  same  rate  that  it 
was  "permitted  to  charge  by  the  statute  in 
force,  regulating  the  same  on  thafday,"  and 
would  make  no  changes  in  rates  without  the 
consent  of  the  other  party.  After  this  con- 
tract was  made,  a  statute  was  enacted  making 
it  unlawful  for  any  street  railway  company  in 
Buffalo  to  charge  more  than  5  cents  for  each 
passenger,  this  being  a  sum  less  than  that  au- 
thorize by  the  statutes  in  force  May  3,  1872. 
In  obedience  to  this  statute  the  defendant  re- 
duced its  rates  of  fare  to  5  cents,  plaintiff 
claiming  that  such  reduction  was  in  violation 
of  the  contract.  Upon  these  facts  the  court 
held  that  **the  authority  of  the  legislature  in 
the  exercise  of  its  police  powers  cannot  be 
limited  or  controlled  by  the  action  of  a  pre- 
vious legislatare,  or  by  the  provisions  of  con- 
tracts between  individuals  or  corporations." 
As  the  charter  under  consideration  in  the  case  of 
Sorthwestem  Fertilizing  Co.  v.  Hyde  Park,  su- 
pra^ did  not  exempt  the  corporation  from  the 
police  power  of  the  state,  although  the  exercise 
of  that  power  in  the  manner  attempted  necessa- 
rily compelled  the  removal  of  its  works  to  an- 


other location,and  as  neither  the  charter  nor  the 
contract  between  the  rival  street-car  companies 
in  the  case  of  Buffalo  East  Side  R.  Co.  v.  Buf- 
falo Street  R.  Co.,  supra ^  prevented  the  reduc- 
tion of  fares  by  the  legislature,  so  our  act  of 
1887,  governing  the  distribution  of  water  by 
ditch  companies  carrying  water  for  hire,  is 
binding  upon  the  parties  to  this  action,  not- 
withstanding the  agreement  of  March  22, 1873. 
The  authority  of  the  legislature  in  the  prem- 
ises is  now  so  well  settled  that  we  may  well 
rest  content  with  the  citations  of  a  few  of  the 
many  cases  in  which  it  has  been  upheld. 
Granger  Cases,  Boston  Beer  Go.  v.  Massaehus- 
etth.  Sinking- Fund  Cases,  Northwestern  Fer- 
tilizing Co.  V,  Hpde  Park,  and  Buffalo  East 
Side  R.  Co,  v.  Buffalo  Street  B.  Go.  supra; 
Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am. 
Rep.  323:  People  v.  Budd,  117  N.  Y.  1, 5  L.  R. 
A.  659;  Richardson  v.  Boston,  65  U.  S.  24  How. 
188,  10  L.  ed.  625;  Tucker  v.  Ferguson,  89  U. 
S.  22  Wall.  527,  22  L.  ed.  805;  West  Wisconsin 
R.  Co.  V.  Trempealeau  County  Supers.  93  U.  S. 
595,  23  L.  ed.  814.  The  statue  does  not  affect 
the  right  of  plaintiff  in  error  to  receive  what- 
ever water  he  may  justly  be  entitled  to  under 
his  contract,  but  where,  as  here,  there  is  a  con- 
troversy as  to  the  amount  of  such  water  avail- 
able for  his  use,  he  must  bring  his  action  upon 
the  statute  to  determine  such  right,  and  in  no 
event  can  he  be  allowed  to  ignore  the  company's 
superintendent  and  its  reasonable  regulations, 
and,  in  violation  of  the  statute,  enlarge  the  out- 
let to  his  lateral  ditch,  and  take  water  from  the 
company's  ditch  at  will. 

For  the  reasons  given,  the  district  court 
erred  in  overruling  the  demurrer  to  the  de- 
fendant's answer  and  in  refusing  to  reinstate 
the  injunction  upon  the  final  hearing,  and  t?ie 
judgment  of  the  Court  of  Appeals  is  accordingly 
affirmed. 
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Sifl^nlngr  another's  name  as  his  agrent, 
and  adding  one*s  own  inUtals  to  show 


ag^eneyt  in  the  presence  of  the  person  who 
pays  over  money  on  the  faith  of  suob  siirnaCure. 
is  not  forgery,  althoiiRb  the  claim  of  authority 
is  false  and  may  constitute  some  other  crime. 

(February  20, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  the    City   and 


Not*.— FoTDferv  by  /aZse  assumption  of  authority 
in  stoning  another^ s  name  as  aaent  for  him. 

The  doctrine  of  the  alwve  case,  deoyingr  that  a 
siRnature  of  the  name  of  another  person  made  by 
one  falsely  assuminar  to  be  his  agent  and  indioatinir 
the  agency  so  that  the  person  taking  the  instru- 
ment relies,  not  upon  the  si^rnature  of  the  person 
whose  name  the  ag«nt  signs,  but  upon  the  agent^s 
assumption  of  authority,  is  forgery,  is  fully  sus- 
tained by  the  prior  authorities. 

One  of  these  is  that  of  State  v.  Taylor,  46  La. 
Ann.  1882,  25  L.  R.  A.  691,  in  which  the  headnote  by 
the  court  says:  "An  apparent  agent  is  not  guilty 
of  forgery  though  he  had  no  authority  in  fact:  ' 
and  in  the  opinion  it  says:  "In  fine  we  are  per- 
suaded, after  an  examination  of  a  number  of  au- 
tborities,  that  an  instrument  which  shows  on  its 
face  that  the  person  signed  as  agent  of  the  drawer 
31  L.  R.  A. 


of  a  note  cannot  be  the  subject  of  forgery.  The 
act  has  not  one  of  the  essentials  of  the  crime  of 
forgery,— a  false  making  of  an  instrument  appar- 
ently genuine.  The  falsehood,  if  there  is  false- 
hood, is  in  the  agency,  in  assuming  to  act  as  agent, 
and  not  in  forging  an  instrument.*' 

In  State  v.  Young,  46  N.  H.  S86,  88  Am.  Dec.  212, 
the  court  says:  "A  man  may  make  a  statement  in 
writing  of  a  certain  transaction,  and  may  repre- 
sent and  assert  ever  so  strongly  that  his  statement 
is  true,  but  if  it  should  prove  that  by  mistake  he  is 
in  an  error,  and  that  his  statement  is  entirely 
wrong,  that  could  not  be  forgery;  and  suppose  we 
go  further,  and  admit  that  the  statement  was  de- 
signedly false  when  made,  and  so  made  for  the 
purpose  of  defrauding  some  one,  it  does  not  alter 
the  case,  it  is  no  forgery.'*  Again  it  says:  '*The 
writing  or  instrument  must  in  itself  be  false,  not 
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County  of  San  Francisco  convicting  liim  of 
for^ry.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  S.  Hinkle  for  appellant. 

Mr.  W.  F.  Fitsgrerald,  Attorney  General, 
for  the  People. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  convicted  of  forgery,  and 
appeals  from  the  judgment  and  an  order  deny- 
ing a  new  trial.  The  information  charges  that 
appellant  on  Julv  80,  1894.  did  unlawfully, 
feloniously,  falsely,  etc.,  and  with  intent  to 
defraud,  *'make  and  forge  a  certain  instrument 
in  writing,  in  words  and  figures  following,  to 
wit: 

"San  Francisco.  July  80,  1894.  G.  W.  Hume 
&  Co.— -William  Cluff  Company,  wholesale 
grocers  and  provision  dealers,  18  to  22  Front 
St.,  corner  Pine.    Telephone  1819. 

To  balance 

July  23.     To  bill  rendered $15  50 

Discount 80 


Wm.  Cluff  &  Co. 


$15  20 
A.  B." 


It  further  charges,  in  brief,  that  on  said  July 
80,  he  wilfully,  fraudulently,  etc.,  passed  the 
said  instrument,  ''as  true  and  genuine,"  to  oqe 
J.  Deming,  with  intent  to  defraud  G.  W.  Hume 
and  J.  Demtng,  doing  business  under  the  firm 
name  of  G.  W.  Hume  &  Co.  The  instrument 
is  admitted  by  appellant  to  be  a  receipt  for 
money,  although  there  is  nothing  on  its  face 
which  acknowledges  such  receipt. 


We  do  not  deem  it  necessary  to  consider  the 
points  made  by  appellant  that  the  information 
is  insufficient,  and  that  material  errors  were 
committed  by  the  court  in  rulings  upon  the 
admissibility  of  evidence,  for  in  our  opinion 
there  was  no  evidence  sufficient  to  establish 
the  crime  of  forcery.  There  was  a  conflict  of 
evidence  as  to  wnether  appellant  was  the  per- 
son who  did  the  acts  testified  to  by  the  wit- 
nesses for  the  prosecution;  but,  assuming  that 
appellant  was  identified  as  the  person  who  did 
those  acts,  the  acts  themselves  do  not  constitute 
the  crime  charged.  The  facts  testified  to  were, 
in  brief,  these:  The  writing  alleged  to  have 
been  forged  was  sent  by  William  Clutf  &  Co. 
to  Hume  «fe  Co.  the  day  before  July  80,  1894. 
so  that  the  latter  might  examine  it,  and  be 
ready  to  pay  when  the  collector  of  the  former 
should  call  for  payment.  It  was  then  simply 
an  unreceipted  account,  with  no  name  signe!! 
to  it.  On  July  80.  accordintr  to  the  People's 
testimony,  appellant  went  to  the  business  place 
of  Hume  &  Co. ,  and  asked  J.  Deming,  one  of 
the  partners,  for  the  payment  of  this  account 
Deming  asked  him  the  amount,  and,  as  he  did 
not  give  the  correct  amount,  Deming  refused 
to  pay.  Appellant  said  there  must  t>e  some 
mistake,  and  that  he  would  see  about  it,  aiMl 
went  out.  Deming  testified.  *'I  naturally 
thought  he  was  a  collector  for  them  *'  Deming 
afterwards  went  out  himself,  leaving  Fannk 
A.  Berry  as  acting  cashier.  Afterwards  ap- 
pellant returned,  and  Miss  Berry  paid  him  the 
amount  of  the  account,  and  appellant  receipted 
it,  by  writing,  in  the  presence  of  Miss  Berry. 
**Wm.  Cluff  &  Co..  A.  B."  She  testified:  "I 
saw  him  sign,  'William  Cluff  &,  Company,  per 


flrenuine,  a  counterfeit,  and  not  the  true  ioetru- 
ment  which  it  purports  to  be.'*  Tne  point  actually 
decided  in  this  case,  however,  was  that  it  was  not 
torgrery  for  one  to  make  a  false  char^  In  his  own 
boolc  of  accounts. 

In  respect  to  checks  drawn  by  an  agent  and 
siirned  "per  pro.  The  Freston  Bank  Co.,  G.  T. 
TuUy,  subroanager,"  the  court  says:  "Even  if 
Tally  had  had  no  authority  to  draw  these  checks, 
they  would  not,  according  to  the  English  law,  have 
constituted  forgery  as  was  held  by  the  fifteen 
judges  in  Reg.  v.  White,  2  Car.  &  K.  404. 1  Den.  C.  C. 
208, 2  Cox,  Crlm.  Cas.  210,  because  the  signature  by 
him  in  his  own  name  *per  procuration,'  etc., 
showed  on  its  face  all  that  it  purported  to  be,  and 
was  not  a  false  making.*'  Re  Tully,  20  Fed.  Rep. 
812. 

lu  Conner's  Case,  8  City  Hall  Rec.  60,  on  an  in- 
dictment for  forging  corporation  notes  signed  in 
the  name  of  an  individual  who  did  not  appear  to 
be  authorized  to  do  that  act,  the  mayor  advised  an 
acquittal  on  the  ground  that  the  case  did  not  fall 
within  the  statutes  as  to  forgery  l)ecau9e  the  In- 
strument was  not  such  that  any  action  could  be 
sustained  thereon,  even  if  It  had  been  genuine. 

An  indorsement  on  a  bill  of  the  words,  ''Received 
for  Chas.  Macintosh  &  Co.,  Alex.  Heilbonn,  No.  9 
Vine  street.  Regent  street.  No.  73,  Aldermanbury," 
on  which  the  bill  is  paid  to  Heilbonn,  is  not  forgery 
even  if  be  had  no  authority  to  indorse  for  Macin- 
tosh Sl  Co..  and  even  if  the  words  "'Chas.  Macintosh 
&  Co."  were  an  imitation  of  the  handwriting  of  a 
member  of  the  firm,  when  the  rest  of  the  indorse- 
ment was  in  the  undisguised  handwriting  of  Heil- 
bonn.   Re  Heilbonn,  1  Park.  Crim.  Rep.  429. 

A  signature  to  a  deed  In  the  following  form, 
''James  D.  Hoitt  by  H.  H.  Wilson,  his  attorney  in 
fact,"  made  by  Wilson  under  claim  of  authority 
81  L.  R  A. 


by  power  of  attorney  to  sign  the  deed,  is  not 
forgery,  although  he  had  no  such  authority,  and 
the  deed  is  not  a  "false"  ''forged"  deed  within  the 
meaning  of  Minn.  Gen.  Stat.  chap.  9ft,  •  2.  State  v. 
Willson,  28  Minn.  52. 

One  havmg  general  authority  to  fill  out  checks 
for  his  own  purposes  is  not  guilty  of  forgery  by 
making  such  a  check  in  excess  of  bis  authority 
People  V.  Reinitz.  6  N.  Y.  Supp.  «T2. 

Signing  the  name  "Schouler,  Baldwin,  &  Co." 
with  a  statement  in  answer  to  an  inquiry  that  cbe 
members  of  the  firm  Included  Baldwin  the  signer, 
and  a  certain  person  named  Schouler,  although 
there  is  no  such  partnership,  and  though  it  to  done 
with  intent  to  defraud,  does  not  make  Baldwin 
liable  for  forgery  when  the  party  taking  the  in- 
strument knows  that  the  signature  was  not  the 
personal  act  of  Schouler.  but  sees  Baldwin  execute 
it  and  relies  on  his  statement  of  authority  to  bind 
Schouler  as  a  partner.  Com.  v.  Baldwin,  U  Gray. 
197,  71  Am.  Dec  708. 

An  instrument  purporting  to  bind  a  county 
board  of  supervisors  for  the  pasrment  of  a  sum  of 
money,  and  signed  "Henry  A.  Mann,  Treasurer.** 
does  not  make  Mann  guilty  of  forgery,  althouirh 
he  had  no  authority  to  make  the  instrument. 
Mann  v.  People.  15  Hun,  165. 

The  decision  in  Mann  v.  People,  15  Hun.  15&,  was 
affirmed  by  the  court  of  appeals  in  75  N.  Y.  484,  SI 
Am.  Rep.  482,  in  which  the  court  declares:  "One 
who  makes  an  instrument  signed  with  his  own 
name,  but  purporting  to  bind  another,  does  not 
make  an  instrument  purporting  to  be  the  act  of 
another.  The  instrument  shows  upon  its  face  that 
it  is  made  by  himself  and  is  in  point  of  fact  his  own 
act.  .  .  .  The  wrong  done,  where  such  an  in- 
strument Is  made  without  authority,  cooststa  tn 
the  false  assumption  of  authority  to  bind  another. 
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A.  B.*  I  understood  him  to  be  the  collector  in 
the  employ  of  the  William  Cluflf  Company, 
who  came  there  to  collect,  and  was  authorized 
to  collect,  the  bill."  It  is  quite  clear  that  the 
facts  above  stated  do  not  constitute  forgery. 
When  the  crime  is  charged  to  be  the  false  mak- 
ing of  a  writing,  there  must  be  the  making  of  a 
writing  which  falsely  purports  to  be  the  writ- 
ing of  another.  The  falsity  must  be  in  the 
writing  itself,— in  the  manuscript.  A  false 
statement  of  fact  in  the  body  of  the  instrument, 
or  a  false  assertion  of  authority  to  write  an 
other's  name,  or  to  sign  his  name  as  agent, 
by  which  a  person  is  deceived  and  defrauded, 
is  not  forgery.  There  must  be  a  design  to  pass 
as  the  genuine  writing  of  another  person  that 
which  is  not  the  writing  of  such  other  person. 
The  instrument  must  fraudulently  purport  to. 
be  what  it  is  not.  And  there  was  nothing  of 
the  kind  in  the  case  at  bar.  There  was  no  pre- 
tense that  *'Wm.  Cluff  &  Co."  was  the  genuine 
signature  of  that  firm.  It  was  written  by  ap- 
pellant himself,  in  the  presence  of  the  party 
who  paid  the  money.  He  added  the  initials 
**A.  B."  to  it,  and  tie  was  understood  to  be 
acting  as  the  agent  of  the  firm,  and  to  have 
written  the  name  "Cluff  &  Co."  by  himself  as 
■such  agent.  By  these  acts  he  may  have  com- 
mitted some  other  crime,  but  he  cfid  not  com 
mit  forgery.  We  have  been  referred  to  no 
authorities  to  the  point  that  the  signing  of  an- 
other's name  as  his  agent  is  forgery,  while 
there  is  a  multitude  of  authorities  to  the  con- 
trary in  text-books  and  adjudicated  cases.  **If 
a  man  accept  or  indorse  a  bill  of  exchange  in 
the  name  of  another,  without  his  authority,  it 
is  a  forgery.    But  if  he  sign  it  with  his  own 


name,  per  procuration  of  the  party  whom  he 
intends  to  represent,  it  is  no  forgery;  it  is  no 
false  making  of  the  instrument,  but  merely  a 
false  assumption  of  authority."  2  Archbold, 
Crim.  Prac.  819.  The  doctrine  is  fully  dis- 
cussed, and  the  views  herein l)ef ore  stated  de- 
clared, in  Reg.  v.  White,  2  Car.  &  K.  404.  In 
that  case  the  defendant  brought  a  bill  to  a 
banker  as  from  Tomlinson.  The  bill  was  not 
indorsed,  but  the  defendant  said  he  would  in- 
dorse it.  The  banker  wrote,  "Per  procuration 
Tomlinson."  beneath  which  the  defendant 
signed  his  own  name.  It  was  held  that  this 
false  assumption  of  authority  was  not  forgery, 
as  there  was  no  false  making.  It  has  fre- 
quently been  held  that  *  'the  false  instrument 
should  carry  on  the  face  of  it  the  semblance  ot 
that  for  which  it  is  counterfeited,"  although  if 
is  not  necessary  that  the  semblance  should  be 
exact.  2  Archbold,  Crim.  Prac.  866.  This 
rule  illustrates  the  nature  of  forgery.  How,  in 
the  case  at  bar,  could  there  be  any  question 
about  * 'semblance?" 

The  American  authorities  are  as  pronounced 
on  the  subject  as  the  English.  In  Be  Heilbonn, 
1  Park.  Crim.  Rep.  434,  the  court,  after  hav- 
ing referred  to  other  cases,  says:  **It  might 
not  be  necessary  to  refer  to  these  authorities, 
for  it  is  the  essence  of  forgery  that  one  signs 
the  name  of  another  to  pass  it  off  as  the  signa- 
ture or  counterfeit  of  that  other.  This  cannot 
be  when  the  party  openly,  and  on  the  face  of 
the  paper,  declares  that  he  signs  for  that  other. 
There  he  does  not  counterfeit  the  name  of  the 
other,  nor  attempt  to  pass  the  signature 
as  the  signature  of  that  other.  The  offense 
belongs   to    an    entirely   different    class    of 


and   not  in  making  a  counterfeit  or  false  pa- 
per." 

An  iDSurance  agent  who  stamped  a  policy  ticket 
-with  a  false  date  and  issued  it  after  the  person 
whom  it  purported  to  insure  had  been  accidentally 
killed,  and  did  this  to  defraud  the  Insurance  com- 
pany, although  he  had  authority  to  issue  such 
policies  on  live  persons,  was  held  guilty  of  forgery. 
People  V.  Graham,  6  Park.  Crim.  Rep.  135. 

In  the  case  of  People  v.  Graham  the  court  does 
DOt  discuss  the  point  that  the  agent  signed  his  own 
name.  It  seems  Impossible  to  reconcile  this  de- 
cision with  the  others  on  the  subject  which  deny 
that  an  agent^s  signing  his  own  name  can  consti- 
tute forgery  merely  because  he  misused  his  au- 
thority or  falsely  assumed  authority,  unless  the 
<li6tinction  is  to  be  found  in  the  fact  that  in  People 
V.  Graham  the  forgery  consisted  rather  in  a  ma- 
terial alteration  of  the  instrument,  which  was  duly 
signed  by  the  insurance  company^s  officers,  than  a 
false  making  of  an  instrument 

Feigned  signatures  of  the  payees  of  warrants, 
signed  to  vouchers  or  receipts  in  order  to  obtain 
the  warrants  from  the  secretary  of  an  institution, 
were  made  by  the  superintendent  of  the  institu- 
tion, and  the  warrants  thereupon  delivered  to  blm 
by  the  secretary.  On  an  application  for  the  extra- 
dition of  the  superintendent  on  a  charge  of  forgery 
It  was  contended  on  his  behalf  that  the  offense  did 
not  constitute  forgery  because  the  secretary  who 
<3elirered  to  him  the  warrants  knew  that  he  was  the 
person  who  signed  the  names  of  the  payees  to  the 
vouchers,  but  the  court  sustained  the  right  of  ex- 
tradition. Some  of  the  Judges  agreed  on  the  ground 
that  there  was  some  evidence  of  collusion  between 
bim  and  the  secretary.  Another  reason  considered 
by  some  of  the  Judges  was  that  the  secretary  was 
not  the  only  person  to  be  prejudiced  by  the  act*  I 
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and  that  the  payees  of  the  warrants  did  not  know 
that  their  signatures  were  being  made  by  the  de- 
fendant. Re  Phipps,  8  Ont.  App.  Rep.  77, 4  Crim. 
L.  Mag.  865. 

In  England  it  was  early  established  that  the  sig- 
nature of  another^s  name  without  authority,  but 
expressed  to  be  per  procuration  and  with  the  ad- 
dition of  the  name  of  the  person  who  made  the 
signature,  did  not  constitute  forgery.  The  question 
was  involved  in  the  case  of  Rex  v.  Maddocks,  2 
RusselU  Crimes,  499,  but  did  not  reach  a  decision 
because  the  prisoner  died  before  the  case  termi- 
nated. 

But  it  was  expressly  decided  in  Reg.  v.  White,  2 
Car.  &  K.  404, 1  Den.  C.  C.  208,  2  Cox,  C.  C.  210,  that 
it  is  not  forgery  to  sign  the  name  of  another,  add- 
ing the  name  of  the  signer  with  the  words  ''per  pro- 
curation." 

So,  in  Rex  v.  Arsoott.  6  Car.  &  P.  408,  it  was  de- 
cided that  it  is  not  forgery  to  sign  one*s  own  name 
to  a  receipt  for  another  expressing  that  the  money 
is  received  by  the  signer  for  such  other  person, 
although  he  may  have  in  fact  no  authority  to  re- 
ceive it. 

A  false  postoffioe  money  order  signed  *'G.  Jones, 
pro  postmaster,"  was  held  a  criminal  forgery  when 
the  name  was  not  signed  by  Jones  and  there  was 
in  fact  no  such  person  connected  with  the  post- 
office.  Reg.  V.  Vanderstein,  10  Cox,  C.  C.  177, 16  Ir. 
C.  L.  Rep.  574. 

But  by  24  &  25  Vict.  chap.  98,  6  24,  it  is  made 
forgery  to  sign  the  name  of  another  person  "by 
procuration  or  otherwise"  with  intent  to  defraud, 
and  it  was  so  held  in  case  of  a  receipt  signed  **P.  P. 
Susey  Ambler,  Wm.  Kay."  Reg.  v.  Kay,  L.  R.  1 
C.  C.  257,  30  L.  J.  M.  C.  118,  22  L.  T.  N.  S.  657,  18 
Week.  Rep.  934.  B.  A.  R. 
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crimes."  In  Mann  v.  People,  15  Hun,  155.  the 
court,  in  an  elaborate  opinion,  in  which  the 
authorities  and  the  arguments  for  an  opposite 
view  are  fully  reviewed  and  discussed,  holds 
that  "where  one  executes  and  issues  an  instru- 
ment purporting  on  its  face  to  be  executed  bv 
him  as  the  asent  of  a  principal  therein  named, 
he  is  not  guilty  of  forgery,  either  at  common 
law  or  under  the  statutes  of  this  state,  even 
though  he  has  in  fact  no  authority  from  such 
principal  to  execute  the  same."  (We  quote 
from  the  syllabus,  which  is  a  correct  condensa- 
tion of  the  opinion.)  In  Com.  V.  Baldmn,  11 
Gray,  199,  71  Am.  Dec.  708,  the  supreme  judi- 
cial court  of  Massachusetts  says;  "It  is  not, 
said  Sergeant  Hawkins,  the  bare  writing  of  an 
instrument  in  another's  name  without  his  priv- 
ity, but  the  giving  it  a  false  appearance  of  hav- 
ing been  executed  by  him,  which  makes  a  man 
guilty  of  forgery.  If  the  defendant  had  writ- 
ten upon  the  note,  *  William  Schouler  by  his 
agent,  Henry  W.  Baldwin,'  the  act  plainly 
would  not  have  been  forgery.  The  party  tak- 
ing the  note  knows  it  is  not  the  personal  act  of 
Schouler.  He  does  not  rely  upon  his  signa- 
ture. He  is  not  deceived  by  the  semblance  of 
bis  signature.  He  relies'  solely  upon  the 
averred  agency  and  authority  of  the  defendant 
to  bind  Schouler.  So,  in  the  case  before  us, 
the  note  was  executed  in  the  presence  of  the 
promisee.  He  knew  it  was  not  Schouler's  sig- 
nature." In  Com.  V.  Foster,  114  Mass.  311, 19 
Am.  Rep.  853,  the  court  says:  *The  falsity 
of  the  instrument  consists  in  its  purporting  to 
be  the  note  of  some  party  other  than  the  one 
actually  making  the  si^ature.  The  falsity  of 
the  act  consists  m  the  intent  that  it  shall  pass 
and  be  received  as  the  note  of  some  other 
party."  In  State  v.  Young,  46  N.  H.  266,  88 
Am.  Dec.  212,  the  supreme  court  of  that  state 
says:  **To  forge  or  to  counterfeit  is  to  falsely 
make,  and  an  alteration  of  a  writing  must  be 
falsely  made  to  make  it  forgery  at  common 
law  or  by  our  statute.  The  term  'falsely,*  as 
applied  to  making  or  altering  a  writing  in  order 
to  make  it  forgery,  has  reference  not  to  the 
contents,  or  tenor  of  the  writing,  or  to  the  fact 
stated  in  the  writing,  because  a  writing  con- 
taining a  true  statement  may  be  forged  or 
counterfeited  as  well  as  any  other,  but  it  im- 
plies that  the  paper  or  writing  is  false,  not 
genuine,  fictitious,  not  a  true  writing,  without 
regard  to  the  truth  or  falsehood  of  the  state- 
ment it  contains, — a  writing  which  is  the  coun- 
terfeit of  something  which  is  or  has  been  a 
genuine  writing,  or  one  which  purports  to  be  a 
genuine  writing  or  instrument  when  it  is  not." 
In  State  v.  Wilson,  28  Minor.  52,  the  court,  re- 
ferring approvingly  to  Mann  v.  People,  supra,, 
says:  "The  court  decided  that  this  did  not 
constitute  forgery,  and  held,  in  substance,  that 
when  one  executes  and  issues  an  instrument 
purporting,  on  its  face,  to  be  executed  by  him 
as  agent  of  a  principal  therein  named,  he  is  not 
guilty  of  forgery,  although  he  has  in  fact  no 
authority  from  such  principal  to  execute  or 
issue  the  same.  In  fact,  we  have  found  no 
authority  to  the  contrary,  and  the  text  writers 
uniformly  lay  down  or  approve  of  the  same 
rule."  There  are  numerous  other  authorities 
to  the  same  point,  but  further  citation  is  un- 
necessary. Of  course,  the  averment  ?n  the 
information  that  the  appellant  uttered  and 
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passed  the  said  instrument  *'as  true  and  genu- 
ine" is  also,  under  the  above  views,  unsup- 
ported by  the  evidence. 

It  is  contended  that  the  definition  of  **for- 
gery"  in  §  470  of  the  Penal  Code  makes 
the  crime  different  from  forgery  at  common 
law,  but,  with  respect  to  the  question  here 
under  discussion,  there  is  no  such  diflFerence. 
At  common  law  there  were  fre<|uent  embar- 
rassing questions  as  to  what  kmds  of  writ- 
ings were  the  subjects  of  forgery,  while  our 
Cwle,  to  avoid  those  questions,  enumerates  a 
very  large  number  of  writings  as  subjects  of 
forgery.  But  as  to  what  constitutes  forgery 
of  instrumenU  which  are  subjects  of  forgery, 
the  definitions  at  common  law  and  by  our  Code 
are  the  same.  * 'Forgery,  at  the  common  law, 
.is  the  false  making  or  materially  altering,  with 
intent  to  defraud,  of  any  writing  which,  if 
genuine,  might  apparently  be  of  legal  efficacy, 
or  the  foundation  of  a  legal  liability."  'Z 
Bishop.  Crim.  L.  8th  ed.  §  523.  In  the  notes 
to  the  section  of  Bishop  just  quoted,  many 
other  definitions  are  given,  and  it  will  be  no- 
ticed that  the  leading  descriptive  words  are 
"false  making,"  or  altering.  In  our  Code  the 
words  are  "every  person  who  with  intent  to 
defraud  another  faJsely  makes,  alters,"  etc.,, 
any  of  the  written  instruments  enumerated. 
The  definition  is  therefore  essentially  the  same 
in  both  instances,  and  it  is  the  same  in  the 
statutes  of  all  the  other  states  to  which  our  at- 
tention has  been  called.  But  the  meaning  of 
the  words  "false  making,"  when  applied  to 
forgery,  is  that  hereinbefore  stated.  The 
broad  and  well-established  distinction  above 
set  forth  cannot  be  ignored  by  courts  or  jurors,, 
even  when,  in  their  opinion,  a  more  severe 
punishment  should  be  imposed  on  a  defendant 
than  the  one  which  the  law  prescribes  for  the 
offense  of  which  he  is  guilty^  As  was  said  in 
Mann  v.  People,  supra,  "Whatever  his  mis 
deeds,  he  must  not  suffer  for  a  crime  which  be 
has  not  committed."  Forgery  is  a  grave  and 
exceedingly  dangerous  cnme.  A  very  large 
part  of  the  business  of  civilized  countries  is 
done  by  means  of  negotiable  instruments. 
These  are  rarely  presented  by  the  makers,  but 
are  paid  to  others  on  the  faith  that  the  signa- 
tures and  the  bodies  of  the  instruments  are 
genuine.  The  business  of  a  bank  would  come 
to  a  standstill,  if  the  paying  teller  would  not 
pay  any  check  until  he  could  communicate 
with  the  drawer.  Hence,  if  there  were  many 
successful  forgeries,  there  would  be  the  utmost 
confusion  in  business  circles.  Consequently 
forgery,  no  matter  how  small  the  amount  in- 
volved, is  made  a  felony.  But  obtaining- 
money  or  other  property  by  false  pretenses, 
where  the  party  defrauded  gives  credit,  not  to 
the  genuineness  of  a  writing,  but  to  the  person 
who  deceives  him,  is  made  a  misdemeanor  or 
felony,  according  to  the  amount  of  money  ob- 
tained by  the  false  representation.  For  the 
foregoing  reasons  the  judgment  must  be  re- 
versed, and,  of  course,  another  trial  upon  the 
theory  on  which  the  first  trial  was  Conducted 
would  be  useless. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:    Temple,  J.;  Henshaw,  J^ 
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A  sale  of  lots  to  be  drawn  by  the 
purchasers^  the  advantages  of  location, 
character,  size,  or  condition  as  between  lots  of 
the  same  classas  arrantred  by  the  prices  marked 
to  be  determined  wholly  by  lot,  while  one  prize 
lot  is  to  be  griven  to  some  one  of  the  purchasers 
as  the  result  of  chance,  is  contrary  to  public 
policy  and  void. 

(February  21. 1896.) 

APPEAL  by  plainliflf  from  a  judgment  of 
the  Circuit  Court  for  Adaras  County  in 
favor  of  defendant  io  an  action  brought  to  en> 
force  specific  performance  of  a  contract  for  the 
purcha.<ie  of  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  F.  Mann,  A.  P.  Beatty, 
France  A  Merryman,  and  Lafollette  & 
Adair  for  appellant. 

Messrs.  Richard  K.  Erwin  and  J.  R. 
Bobo,  for  appellee : 

The  contract  sued  on  is  a  lottery. 

United  States  v.  Olney,  1  Abb.  (U.  S.)  275; 
Governors  of  Almshouse  v.  American  Art 
Union,  7  N.  Y.  228;  People  v.  American  Art 
Union,  13  Barb.  577. 

The  court  cannot  take  any  cognizance  of  a 
controversy  arising  out  of  it. 

Burger  v.  Rice,  3  Ind.  127;  Madison  Ins. 
Co.  V.  Ftyrsythe,  2  Ind.  484;  Collier  v.  Waugh, 
64  Ind.  456;  Mullikin  v.  Dazis,  58  Ind.  206; 
Bothrock  V.  Perkinson,  61  Ind.  39;  Keivert  v. 
Meyer,  62  Ind.  587,  30  Am.  Rep.  206. 

The  whole  matter  is  absolutely  void. 

Ind.  Const,  art.  15,  §  8;  Swain  v.  Bussell,  10 
Ind.  438;  Burger  v.  Rice,  Madison  Ins.  Co.  v. 
Forsythe,  and  Rothrock  v.  Perkinson,  supra; 
Jones  V.  Noe,  71  Ind.  368. 

Hackney,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  was  a  suit  by  the  appellant  against  the 
appellee  for  specific  performance  of  a  contract 
for  the  purchase  of  real  estate.  The  material 
features  of  the  contract  were  that  Lynch  held 
a  contract  for  the  purchase  of  a  tract  of  land 
lying  adjacent  to  the  'corporation  line  of  the 
city  of  Decatur,  in  Adams  county,  which  land 
he  was  about  to  plat  as  an  addition  to  said  city, 
in  accordance  with  a  diagram  then  drawn,  and 
made  a  part  of  the  contract.exhibiting  fifty-four 
lots.  The  appellee  and  others  agreed,  severally, 
by  the  express  provisions  of  that  contract,  **to 
purchase  of  said  first  party  [Lynch]  the  num- 
ber of  lots  indicated  by  the  number  placed 
opposite"  his  name,  "on  the  following  condi- 
tions, to  wit:  The  price  of  said  lots  shall  be 
the  same  as  shown  by  the  annexed  plat"  (the 
prices  varying  according  to  classes  and  loca- 
tions), "and  whenever  afi  of  said  lots  are  sold, 


except  the  six  lots  .  .  .  marked  'Reserved,* 
.  .  .  and  the  lot  marked  'To  be  Given 
Away,*  then  said  second  parties  shall  meet, 
and  determine  by  lot  the  number  of  the  lot  or 
lots  to  be  awarded  to  each  respective  subscriber, 
and  shall  also  determine,  in  some  manner  to  be 
agreed  upon  by  themselves,  the  manner  of 
awarding  the  prize  lot.  As  soon  as  said  lots 
are  awarded,  and  it  is  determined  in  whom  the 
respective  ownership  shall  lie,  then  the  said 
Allen  T.  Lynch  shall  make  out  and  deliver  to 
each  party  a  good  and  sufficient  warranty  deed 
for  each  of  said  lots,  to  each  of  said  subscrib- 
ers." It  is  further  stipulated  that  one  half  of 
the  purchase  price  for  any  lot  shall  be  paid  or 
secured  when  the  deed  is  delivered,  and  the 
other  half  when  Lynch  might  build  and  put 
in  operation,  near  the  lots,  a  furniture  factory 
of  the  character  therein  described.  There  were 
thirty-five  subscribers  for  one  lot  each,  the  ap- 
pellee being  one  of  that  number.  Each  of  the 
three  paragraphs  of  complaint  alleges  subscrip- 
tions for  less  than  the  whole  number  of  lots 
for  sale  under  snid  contract,  and  the  waiver  by 
all  the  parties  of  any  requirement  to  sell  all  of 
such  lots;  that  all  of  the  subscribers,  including 
the  appellee,  met  and  determined  by  lot  whicn 
of  the  platted  lots  should  be  designated  for 
conveyance  to  each  subscriber,  including  a  de- 
scribeil  lot  for  the  appellee.  And  it  is  alleged, 
in  detail,  that  the  appellant  complied  with  the 
requirements  of  the  contract  on  his  part;  that 
he  executed  the  reauired  deed  of  conveyance 
to  the  appellee,  ana  tendered  it  to  him.  and 
upon  his  refusal  to  acccept  it  the  same  was 
brought  into  court  for  him.  To  the  complaint 
the  appellee  filed  seven  answers  in  bar,  the-Sd. 
4th,  5th,  and  6th  of  which  were  sustained 
against  the  appellant's  demurrer,  and  are  here 
assigned  as  severally  insufficient.  The  3d  an- 
swer pleads  that  all  the  lots  agreed  to  be  sold 
were  not  sold,  and  that  the  stipulation  as  to 
the  sale  thereof  was  not  waived.  This  much 
of  the  answer  presents  the  same  question  aris- 
ing upon  the  6th  paragraph  of  answer.  Coun- 
sel offer  no  objection  to  the  sufficiency  of  either 
of  these  paragraphs  in  this  respect,  and  we  ob- 
serve no  objection  to  them.  If  all  of  the  lots 
had  gone  into  the  hands  of  separate,  bona  fidd 
purchasers,  their  prospective  value  would  cer- 
tainly have  been  greater  than  if  but  few  had 
been  sold  and  a  large  number  left  in  the  hands 
of  a  single  owner.  But,  in  addition  to  this 
feature  of  the  3d  paragraph,  it  alleges  that 
after  said  subscriptions  were  made  the  appel- 
lant and  a  number  of  subscribers  met,  and, 
upon  the  suggestion  and  assistance  of  the  ap- 
pellant and  nis  attorney,  certain  of  said  fifty- 
four  lots  were  awarded  to  the  subscribers,  sev- 
erally, by  placing  the  numbers  of  lots,  sever- 
ally, upon  tickets,  and  placing  them  in  a  box, 
and  then  by  placing  the  names  of  the  subscrib- 
ers, severally,  upon  tickets,  and  placing  .them 
in  another  box,  whereupon  two  persons,  who 
were  blindfolded,  drew  simultaneously  from 
the  boxes  a  name  and  a  number  of  a  lot,  until 


Note.— On  the  question  what  constitutes  a  lottery 
scheme,  see  also  People  v.  Elliott  (Mich.)  3  L.  R.  A. 
408,  and  note;  Yellowstone  Kit  v.  State  (Ala.)  7  L. 
R.  A.  690,  and  noU',  Ballock  v.  State  (Md.)  8  L.  R.  A. 
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en.  and  noUx  State  v.  fioneil  (La.)  lOL.  R.  A.  60,  and 
now.  Long  v.  State  (Md.)  12  L.  R.  A.  80,  and  note,42lb\ 
State,  Kellofirflr«  v.  Kansas  Mercantile  Asso.  (Kan.) 
11  L.  R.  A.  430. 
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all  of  the  names  were  drawn;  and  in  each  in- 
stance the  lot  whose  number  was  drawn  when 
a  name  was  drawn  was  awarded  to  the  sub- 
scriber whose  name  was  so  drawn,  and  consti- 
tuted the  selection  of  the  lot  to  be  conveyed  to 
him;  that  at  the  same  time,  and  in  the  same 
manner,  said  persons  awarded  the  prize  lot  to 
one  of  the  subscribers.— that  is  to  say.  they 
placed  in  one  box  thirty- four  blank  tickets, 
and  one  ticket  marked  "Prize  Lot."  and  in 
the  other  box  tickets  containing,  severally,  the 
names  of  the  subscribers,  and,  as  names  were 
drawn  from  one  box.  tickets  were  drawn 
from  the  other,  until  the  name  of  one  sub- 
scriber and  the  ticket  bearing  the  "Prize  Lot" 
appeared  simultaneously,  when  that  lot  was 
awarded  to  such  subscriber,  and  was  there- 
after conveyed  by  appellant  to  him.  The 
contract,  and  the  manner  of  its  attempted 
execution,  are  allesred  to  have  been  void 
as  against  public  policy.  The  4th  answer  al- 
leged that  the  prices  of  the  lots,  as  marked 
upon  the  plat,  were  in  excess  of  the  actual  val- 
ues of  the  lots,  and  that  the  appellant,  as  an 
inducement  to  persons  to  subscribe,  offered  the 
chance  of  obtaining  the  prize  lot  in  addition  to 
that  subscribed  for;  that  appellant  participated 
in  the  drawing,  which  was  described  as  in  the 
3d  paragraphs  The  5th  answer  alleged  the 
stipulations  of  the  contract  as  to  the  selection 
of  the  lots  subscribed  for,  and  the  awarding  of 
the  prize  lot;  that  the  lots  were  not  of  the  val- 
ues placed  upon  them^  and  that  the  values  of 
those  in  any  class  were  variant,  so  that  one 
person  drawing  a  lot  at  a  given  price  might 
obtain  one  of  greater  or  less  actual  value  than 
that  obtained  by  another  subscriber  drawing 
one  of  the  same  price.  Appellant's  learned 
counsel  have  not  discussed  their  objections  to 
these  answers  separately,  but  they  have  at- 
tacked them  collectively  as  not  disclosing  the 
invalidity  of  the  contract.  They  will  be  re- 
garded, therefore,  as  having  waived  all  other 
questions  arising  upon  them. 

The  argument  is  not  made  that  contracts 
tainted  with  the  vice  of  lottery  schemes  are 
enforceable.  That  such  contracts  are  against 
public  policy,  and  that  those  who  have  entered 
into  them  shall  have  no  relief,  in  the  courts,  to 
enforce  those  that  are  executory,  or  to  recover 
.that  which  has  passed  under  such  as  have  been 
executed,  is  without  doubt.  Const,  art.  8, 
§•15;  Burger  v.  Eice,  8  Ind.  127;  Stcain  v.  Bus- 
sell,  10  Ind.  438;  Bothrock  v.  Perktnson,  61  Ind. 
39;  United  States  v.  Olney,  1  Abb.  (U.  8.)  275. 
Fed.  Cas.  No.  15,918;  Whitney  v.  State,  10  Ind. 
404;  Crews  v.  State,  88  Ind.  28;  Hudelson  v. 
StaU,  94  Ind.  426,  48  Am.  Rep.  171;  Biggs  v. 
Adams,  12  Ind.  199;  13  Am.  &  Eng.  Enc.  Law, 
p.  1187;  Rev.  Stat.  1894,  §§  2170-2172  (Rev. 
Stat.  1881,  §§  2076-2078).  The  important 
question  here  is  as  to  the  character  of  the  pres- 
ent contract.  Does  it  infringe  this  principle 
of  public  policy  ?  This  inquiir  depends  upon 
what  a  lotterjr  scheme  is.  In  Hudelson  v. 
State,  supra,  it  was  held  that  where  a  mer- 
chant, with  each  sale  of  merchandise  to  the 
value  of  50  cents,  gave  the  purchaser  the  right 
to  guess  as  to  the  number  of  beans  in  a  glass 
globe, — the  nearest  ^esser  to  receive  a  gold 
watch, — the  transaction  was  a  lottery.  The 
court  there  quoted  with  approval  several  defi- 
nitions of  a  "lottery,"  some  of  which  are  as 
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follows:  "Whether  the  enterprise  ...  be 
called  a  scheme  of  chance,  a  gift  enterprise,  or 
a  lottery,  it  is  still  a  scheme  of  chance,  and  in 
that  sense  a  lottery  or  gift  enterprise.  Lohman 
V.  State,  81  Ind.  15.  "Where  a  pecuniary 
consideration  is  paid,  and  it  is  determined  by 
lot  or  chance,  according  to  some  scheme  held 
out  to  the  public,  what  and  how  much  be  who 
pays  the  money  is  to  have  for  it,  that  is  a  lot- 
tery." Hull  V.  Buggies,  56  N.  Y.  424.  "A 
lottery  is  a  scheme  for  the  distribution  of  prizes 
hs  chance."  Dunn  v.  People,  40  111.  465.  In 
Bothrock  v.  Perkinson,  supra,  it  was  said: 
"It  is  well  settled  in  this  state  that  every 
scheme  for  the  division  or  disposition  of  prop- 
erty or  money  by  chance,  or  any  game  of  haz- 
ard, is  prohibited  by  law,  and  ihat  every  con- 
tract or  agreement  in  aid  of  such  a  scheme  is 
void  as  a^inst  public  policy:"  citing,  in  con- 
nection with  some  of  the  cases  we  have  cited, 
those  of  Higgins  v.  Miner,  13  Ind.  846; 
Thatcher  v.  Morris,  11  N.  Y.  437.  "Lot"  is 
defined  to  be  "a  contrivance  to  determine  a 
question  by  chance,  or  without  the  action  of 
man's  choice  or  will."  Chavannah  v.  Slate, 
49  Ala.  396;  18  Am.  &  Eng.  Enc.  Law,  p.  1181. 
Webster's  International  Dictionary  defines 
"lot"  as  "anything  used  in  determiniog  a 
question  by  chance,  or  without  man's  choice  or 
will."  If  the  property  subject  to  distribution 
possesses  unequal  values,  so  that  one's  good  or 
ill  luck  in  the  scheme  of  distribution  may  de 
termine  whether  he  shall  receive  more  or  less 
for  his  investment,  the  scheme  is  a  lottery. 
Dunn  V.  People,  40  HI.  465.  Nor  is  it  \ess  a 
lottery  because  the  person  whose  property  is 
distributed,  or  the  person  who  pajrs,  does  not 
personally  participate  in  the  drawing.  Flam- 
ing V.  Bills,  8  Or.  286;  Biggs  v,  Adams,  supra. 
By  the  definite  language  of  the  contract  in  this 
case,  the  lot  which  the  appellee  agreed  to  pur 
chase  was  to  be  determined  by  lot.  It  was  to 
be  one  of  the  fifty- four  parcels,  to  be  dedg 
nated  wholly  by  chance,  and  without  the  will 
or  choice  of  the  appellant  or  the  appellee. 
Whether  he  was  to  pay  $100  or  $300  was  a 
question  over  which  he  had  no  choice,  and  the 
appellant  was  without  control.  Any  advan- 
tage in  the  selection — by  reason  of  location, 
character,  size,  or  condition — of  a  lot  from  any 
of  the  various  classes,  as  arranged  by  the  prices 
marked,  was  not  to  Redetermined  by  the  Judg- 
ment of  a  subscriber  or  the  seller,  but  depend^ 
wholly  upon  the  chances  to  be  settled  by  "lot." 
as  the  contract  provided.  Distribution  by 
chance  was  never  more  certainly  contemplated, 
and,  if  not  so  contemplated,  the  manner  in 
which  the  appellee's  alleged  purchase  was  de- 
termined was  never  outrivaled  as  a  method  of 
chance, — not  even  by  the  guewsing  upon  the 
number  of  beans  in  the  globe,  *for  in  that  in- 
stance the  person  to  be  benefited  exercised  his 
own  judgment  in  determining  upon  a  number. 
The  method  adopted  was  no  less  objectionaUe. 
as  one  of  mere  chance,  than  the  methods  of 
the  old  Louisville  Library  Association,  or  the 
more  recent  Louisiana  Lottery.  If  there  had 
been  nothing  in  the  contract  directing  the 
choice  by  lot.  and  the  choice  had  been  made  in 
the  manner  alleged  in  some  of  the  answers, 
every  objection  would  prevail  against  it  that 
would  obtain  if  the  appellee  had  been  assigned 
a  lot  as  the  result  of  a  game  of  cards,  the 
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throwing  of  dice,  or  the  turning  of  the  rou- 
lette. In  any  one  of  these  methods  the  re- 
sult depends  entirely  upon  chance,  and  ex- 
cludes the  exercise  of  the  judgment.  In  the 
case  of  Swain  v.    Bussell^  supra,   this  court 

Suoted  with  approval  from  State  v.  Clarke,  83 
r.  H.  384.  6«  Am.  Dec.  723,  "that  where  a 
pecuniary  consideration  is  paid,  and  it  is  de- 
termined by  lot  or  chance,  according  to  some 
scheme  held  out  to  the  public,  what  the  party 
who  pays  the  money  is  to  have  for  it,  or 
whether  he  is  to  have  anything,  it  is  a  lottery." 
In  the  present  case  the  subscriber  is  to  get  a 
lot  more  or  less  valuable,  depending  alone 
upon  chance;  and  he  is  to  pay  for  it  a  sum, 
more  or  less,  depending  alone  upon  chance. 
It  was  further  said  by  this  court  in  the  case 
mentioned,  referring  to  Den,  Wooden,  v.  Shot- 
weU,  23  N.  J.  L.  470:  "Wooden  had  divided 
a  parcel  of  land  into  fifty-eight  lots,  of  unequal 
value,  from  $50  to  $600  per  lot.  and  disposed 
of  them  at  $75  each,  and  the  particular  lot  of 
land  to  which  each  person  was  to  receive  a  title 
was  determined  by  lot.  The  supreme  court  of 
New  Jersey  say  this  was,  both  in  form  and 
substance,  a  lottery."  The  difference  between 
that  case  and  the  present  is  merely  in  degree  of 
advantage  or  disadvantage  to  the  parties,  in 
the  amount  to  be  paid,  and  the  proportionate 
values  to  be  received,  as  between  those  who 
make  the  payments.  The  method  of  distribu- 
tion in  either  involves  the  objeciionable  feature 
of  chance.upon  which  the  choice  of  property  of 
higher  or  lower  value  and  greater  or  less  price 
is  determined  without  the  exercise  of  the  will 
and  judgment  of  the  parties.  The  manner  in 
which  the  chances  in  this  case  were  determined 
is  even  more  objectionable.  Here  forty-seven 
lots  were  made  the  subject  of  choice  for  the 
selection  of  but  thirty-five  lots,  and  thereby 
added  to  the  objection  of  distributing  thirty- 
five  lots  by  chance  the  further  vice  of  placing 
the  appellant's  remaining  twelve  lots  in  the 
scale,  and  his  ownership,  with  locations,  char- 
acter, and  values,  all  depending  upon  the  re- 
sult of  the  drawing. 

Another  feature  of  the  contract,  and  the 
manner  of  executing  it,  is  in  the  offer  and 
award  of  the  "prize  lot."  Counsel  for  appel- 
lant seek  to  eliminate  this  feature  of  the  con- 
tract, and  to  uphold  that  which  remains,  by 
insisting  that  this  lot  was  a  gift  to  all  of  the 
subscribers,  without  contract  that  it  should  go 
to  any  one  by  lot.  If  this  were  true,  and  the 
appellee  was  denied  the  benefit  of  that  part  of 
his  contract  by  the  appellant's  conveyance  to 
one  of  the  subscribers  in  violation  of  "the  con- 


tract, we  are  at  a  loss  to  determine  how  he  (the 
appellant)  is  in  a  position  to  insist  upon  the  en- 
forcement of  a  contract  which  he  has  violated 
and  rendered  impossible  of  complete  execution. 
But  we  do  not  agree  with  this  view  of  the  con- 
tract. It  is  stipulated  that  a  "  prize  lot "  is  "to 
be  given  away,"  and  is  to  be  "  awarded"  in  a 
manner  to  be  determined.  It  is  not  stipulated 
that  all  of  the  subscribers  shall  become  the  own- 
er of  this  lot,  nor,  in  fact,  that  any  one  of  them 
shall,  but  when  the  parties  came  together,  with 
the  knowledge  and  consent,  if  not  the  direct 
participancy,  of  the  appellant,  the  contract  is 
construed  to  mean  that  the  "prize  lot"  is  to  be 
awarded  to  some  one  of  the  subscribers,  who, 
by  the  result  of  chance,  is  proved  to  possess  the 
luck  to  have  his  name  and  the  "prize  lot" 
ticket  drawn  simultaneously.  This  construc- 
tion of  the  contract  is  ratified  and  acted  upon 
by  the  appellant  in  the  act  of  conveying  the 
lot  to  the  lucky  subscriber.  This  construction 
of  the  contract  renders  certain  that  doubtful 
part  of  it  which  omitted  to  stipulate  the  person 
to  whom  and  object  for  which  the  "prize  lot" 
was  to  be  awarded.  It  was  to  increase  the  in- 
terest of  a  subscriber,  who,  by  subscribing  for 
one  lot,  had  the  chance,  for  the  same  money, 
to  get  two  lots.  We  find,  therefore,  that  both 
the  contract  and  the  manner  of  attempting  to 
comply  with  its  terms  were  against  gonod 
morals,  forbidden  by  public  policy,  and  void. 
Appellant  insists  that  the  lower  court  erred 
in  sustaining  a  demurrer  to  his  reply  to  these 
answers,  in  which  reply  he  alleged  that,  when 
he  tendered  appellee's  deed,  it  was  declined, 
not  because  the  transaction  was  against  public 
policy  and  void,  but  for  the  reason,  then  stated 
by  him,  that  appellant  had  not  complied  with 
the  requirement  of  the  contract  as  to  the  build- 
ing of  a  factory.  Authorities  to  the  proposi- 
tion that  one  may  not  assert  one  defense  out  of 
court,  and  another  in  court,  to  the  prejudice 
of  the  complaining  party,  are  cited.  We  do 
not  stop  to  consider  the  true  doctrine  of  these 
cases.  It  is  enough  to  say  that  one  who  asks 
equity  must  present  clean  hands  in  which  to 
receive  it.  Here  the  appellant,  from  the  be- 
ginning, had  unclean  bands  He  originated, 
carried  forward ,  and  in  this  suit  sought  to  en- 
force, a  vicious  contract.  He  is  in  no  position 
to  ask  that  equity  estop  his  ally  from  exposing 
the  vice  of  that  contract,  the  enforcement  of 
which  public  morals  forbid.  The  evidence 
supports  the  judgment  of  the  circuit  court. 
There  is  no  error  in  the  record,  and  the  jucla- 
ment  is  affirmed. 
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I.  statute  making  it  an  indictable  of- 
fense to  vote  without  preseuting  to  the  judges 


of  election  an  ortjrinal  poll-tax  receipt,  or  a  cer- 
tified duplicate  copy  thereof,  or  a  certificate  of  a 
constable  or  deputy  collector,  or  else  an  affidavit 
of  the  voter,  that  he  has  paid  his  poll-tax  and  that 
hie  receipt  is  lost  or  misplaced,  is  within  the 
power  of  the  lesrislature.  even  as  applied  to  a 
voter  who  has  actually  paid  his  poll-tax.  where 
the  Constitution  requires  ''satisfactory  evidence'* 
of  such  payment  and  also  trives  the  legislature 


Note.— The  general  question  how  far  there  is  an 
absolute  constitutional  right  of  voting  is  presented 
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power  to  enact  laws  *to  secure  the  freedom  of 
elections  and  the  purity  of  the  ballot  box." 

(March  23, 1896.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Circuit  Court  for  Wayne  County  quash- 
ing an  indictment  against  the  defendant  for 
illegal  voting.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  G.  W,  Pickle,  Attorney  General  for 
the  State. 
No  appearance  for  appellee. 


Snod^rass,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Defendant  was  indicted  in  the  circuit  court 
of  Wayne  county  for  illegal  voting.  The 
charge  was  that,  in  a  certain  election,  held  on 
the  15th  of  October,  1895,  in  the  fourth  civil 
district  of  Wayne  county,  lo  elect  a  Justice  of 
the  peace,  the  defen'iant,  being  over  the  age  of 
twenty-one  years,  and  having  had  a  poll  tax 
assessed  against  him  for  the  year  next  preced- 
ing the  election,  which  be  had  paid,  did  unlaw- 
fully vote  in  said  election  without  furnishing 
to  the  judges  thereof  satlsfactorjr  evidence  that 
he  had  paid  said  poll  tax,  to  wit,  that  he  did 
not  present  to  the  judges  of  said  election  his 
original  poll-tax  receipt,  or  a  duly  certified  du- 
plicate and  copy  ot  the  same,  or  the  duly 
authenticated  certilicate  of  a  constable  or  dep- 
uty collector,  as  required  by  law,  nor  make  af- 
fidavit in  writing  signed  by  him  that  he  had 
paid  his  poll  tax  and  that  his  receipt  therefor 
was  lost  or  misplaced.  This  indictment  was 
quashed  on  motion  of  defendant,  and  the  state 
appealed  in  error. 

The  correctness  or  incorrectness  of  the  judg- 
ment depends  upon  the  question  whether  chap- 
ter 23  of  the  Acts  of  the  Extra  Session  of  the 
Legislature  of  1891  is  or  is  not  constitutional. 
There  is  no  doubt  of  the  application  of  that 
act,  nor  is  there  any  objection  to  the  manner  of 
its  passage.  On  August  7,  1891.  Gov.  Bu- 
chanan issued  his  proclamation  convening  the 
general  assembly  in  extraordinary  session.  The 
law  in  controversy  was  included  in  the  call, 
and  the  manner  of  its  subsequent  passage  by 
the  letrislature  thus  con7cned  by  the  governor, 
its  regular  enactment  by  that  body,  and  its  ap- 
proval by  the  governor,  are  not  questioned.  It 
was  properly  passed  on  the  18th  and  approved 
on  the  19lhbf  September,  1891  (Acts  Ex.  Sess. 
1891,  pp.  45-48).  Nor  is  there  any  question  of 
the  validity  of  the  indictment  thereunder  as  to 
form  or  terms.  The  Ist  section  of  the  act 
provided  "that  chapter  228  of  the  acts  of  the 
regular  session,  approved  March  30,  1891,  reg- 
ulating the  elective  franchise  [which  act  was 
itself  an  amendment  of  the  act  of  1890,  Ex. 
Sess.  p.  67.  chap.  26],  in  accordance  with  art. 
4,  55 1,  of  the  Constitution  of  the  state,  be  so 
amended  as  to  require  that  the  satisfactory  evi- 
dence to  be  furnished  by  the  voter  lo  the 
judges  of  the  election,  whether  general  or  spe- 
cial, whether  national,  state,  county,  or  munici- 
pal, that  he  has  paid  the  poll  tax  contemplated 
by  the  Constitution  assessed  against  him,  if 
any,  for  the  year  next  preceding  said  election, 
shall  consist  of  the  original  pofl-tax  receipt  or 
31  L.  R  A. 


a  duly  certified  duplicate  and  copy  of  same,  or 
the  duly  authenticated  certificate  set  out  in  g  8 
[^ which  provided  for  a  trustee's  certificate  and 
Its  form],  when  said  tax  has  been  paid  to  a 
constable,  and  not  to  said  trustee,  properly  cer- 
tified by  the  trustee,  or  shall  make  affidavit  in 
writing  and  signed  by  the  voter  that  he  has 
paid  his  poll  tax  and  that  his  receipt  is  lost  or 
misplaced,  which  affidavit  shall  be  filed  with 
the  said  judges  anchby  them  attached  and  made 
an  exhibit  to  the  returns  of  said  election."  The 
5th  section  of  this  act  provided  **that  any  i)er- 
son  voting,  or  any  judge  of  any  election  per- 
mitting, knowingly,  any  person  to  vote,  in  the 
same  without  having  first  complied  with  the 
provisions  of  ^  1  of  this  act  [the  section  just 
quoted],  shall  be  guilty  of  a  misdemeanor,  and. 
on  conviction  thereof,  shall  be  fined  not  less 
than  $50  and  imprisoned  in  the  county  jail  or 
workhouse  ninety  days."  A  reference  to  the 
indictment  clearly  shows  that  it  states  an  of- 
fense under  this  act,  and,  it  the  act  be  valid, 
is  clearly  good.  The  objection  of  the  defend- 
ant is  that  the  act  is  unconstitutional,  and  this 
involves  the  consideration  of  the  constitutional 
provisions  which  it  is  urged,  on  the  one  hand, 
invalidate,  and,  on  the  other,  authorize,  this 
statute.  These  are  embodied  in  art.  4,  g  1.  of 
the  Constitution  of  1870.  That  section  reads 
as  follows:  "Every  male  citizen  of  the  age  of 
twenty-one  years,  being  a  citizen  of  the  United 
States,  and  a  resident  of  this  state  for  twelve 
months,  and  of  the  county  wherein  he  may  of- 
fer his  vote  for  six  months  next  preceding  the 
day  of  election,  shall  be  entitled  lo  vote  for 
members  of  the  general  assembly  and  other 
civil  officers  of  the  county  or  district  in  which 
he  resides;  and  there  shall  be  no  qualification 
attached  to  the  right  of  suffrage,  except  that 
each  voter  shall  give  to  the  judges  of  election 
where  he  offers  to  vote  satisfactory  evidence 
that  he  has  paid  the  poll  taxes  assessed  against 
him  for  such  preceding  period  as  the  legisla- 
ture shall  prescribe,  and  at  such  time  as  may 
be  prescribed  by  law,  without  which  his  vote 
cannot  be  received.  And  all  male  citizens  of 
the  state  shall  be  subject  to  the  payment  of 
poll  taxes  and  the  performance  of  military 
duty,  within  such  ages  as  may  be  presi'ribed  by 
law.  The  general  assembly  shall  have  power 
to  enact  laws  requiring  voters  to  vote  in  the 
election  precincts  in  which  they  may  reside, 
and  laws  to  secure  the  freedom  of  elections  and 
the  purity  of  the  ballot  box  "  Independently  of 
the  concfusion  of  this  provision,  it  cannot  be 
successfully  denied,  and  is  not  disputed,  that 
the  legislature  would  have  the  right  to  make 
the  furnishing  * 'satisfactory  evidence"  of  the 
payment  of  a  poll  tax  a  prerequisite  of  voting, 
and  its  nonf urnishing  an  indictable  offense;  and 
the  original  act  of  1890,  which  we  have  cited, 
confined  itself  to  these  general  terms.  The 
first  amendatory  act  of  1891  provided  that  the 
*  satisfactory  evidence"  should  consist  of  the 
original  i>oll-tdx  receipt,  or  a  duly  certified 
copy,  or  an  affidavit  that  the  voter  had  paid 
his  poll  tax  and  that  his  receipt  was  lost  or 
misplaced.  Acts  1891,  p.  486.  The  act  we 
are  considering  enumerated  these,  and  added 
provision  for  certificate  when  paid  lo  a  con- 
stable,—not  an  enlareement,  but  rather  an  ex- 
planatory' provision,  covering  case  of  such  pay- 
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ment,  which  might  have  been  of  doubtful  con- 
st ruction  under  the  first  act  of  1891. 

The  objection  made  to  the  act  is  not  that  the 
legislature  could  not  prescribe  that  *  'satisfac- 
tory evidence"  should  be  furnished,  nor  is  it 
objected  that  the  legislature  (in  prescribing 
that  such  evidence  should  be  a  receipt  for  pay- 
ment, or  a  certified  copy,  or  the  affidavit  of  the 
voter  that  he  had  paid  the  tax  and  had  such  re- 
ceipt, which  was  lost  or  misplaced)  was  re- 
3uiring  eviience  not  satisfactorv,  or  evi- 
ence  difficult  to  make,  or  whicL,  in  any 
event,  could  exclude  the  voter  from  the  ex- 
ercise of  his  right  to  vote.  It  is  obvious 
that  to  require  the  original  alone,  or  either 
the  original  or  copy  of  receipt,  as  the  only 
evidence,  might  make  voting  a  matter  of 
difficulty,  and,  in  case  of  loss,  an  impossibility; 
but,  when  to  these  is  added  the  provision  that 
the  voter's  own  affidavit  of  their  loss  is  suffi- 
cient to  enable  him  to  vote  without  them,  it  is 
obvious  that  no  hindrance  is  imposed  to  his 
free  and  unobstructed  right  of  suffrage.  It 
•cannot  be  denied  that  the  original  receipt  was 
good  evidence,  nor,  in  its  absence,  that  a  certi- 
ned  copy  is  good  evidence.  It  is  only  in  favor 
of  the  right,  however,  that  the  legislature 
makes  them  *•  satisfactory,"  for  it  might  be  true 
that  a  voter  might  have  either,  and  yet  not  in 
fact  have  paid  the  tax.  So,  it  is  true  that  his 
affidavit  might  be  false,  and  still  it  is  made 
evidence.  In  other  words,  the  legislature  has 
left  with  the  voter,  unhampered  and  unhin- 
dered, the  opportunity,  as  well  as  the  right,  to 
furnish  such  satisfactory  evidence  in  the  kind 
•of  evidence  prescribed,  and,  having  done  so, 
has  no  more  nor  less  discharged  than  it  was 
authorized  to  do.  its  constitutional  duty.  If, 
under  the  guise  of  requiring  satisfactory  evi- 
■dence,  it  had  acted  arbitrarily,  and  contrary  to 
the  spirit  of  the  Constitution,  if  not  to  its  letter, 
its  action  might  well  have  been  held  void;  but 
when  it  adopts,  even  under  that  part  of  the 
•constitutional  article. requiring  the  offering  of 
satisfactory  evidence,  only  the  production  of 
that  evidence  which  all  mankind  would  deem 
to  be  such  as  the  voter  could  easiest  make,  and 
which  is  most  naturally  expected  to  establish 
the  fact  to  be  shown,  it  could  not  be  held  that 
the  legislature  had  transcended  its  power  un- 
■der  the  Constitution  had  the  first  clause  of  §  1  of 
article  4  stood  alone.  But  the  clause  in  question 
•docs  not  stand  alone.  It  was  obvious  to  the 
Constitution  makers  that  fraud  and  force  might 
be  attempted  in  our  elections,  as  they  had  been 
•everywhere  else;  and  so  it  was  deenied  proper, 
though  it  was  probably  not  essential  (for,  in 
the  absence  of  restriction  by  the  Constitution, 
the  legislature  would  have  possessed  general 
power  on  this  subject,  as  all  others  of  legisla- 
tive nature),  to  add  specific  power  to  enact 
laws  **to  secure  the  freedom  of  elections  and 
the  purity  of  the  ballot  box."  thus  putting  its 
constitutional  authority  beyond  cavil  under  the 
general  terms  of  the  Constitution  as  to  '  'satis- 
factory evidence."  But  under  such  terms,  re- 
peated only  and  literally  in  a  statutory  enact- 
ment (as  was  the  case  in  the  act  of  1890),  and 
leaving  this  phrase  to  be  construed  as  might 
best  accord  with  the  capacity,  judgment,  and 
partisan  bias  (where  it  might  exist)  of  all  the 
thousands  of  judges  of  elections  who  would 
thereafter  have  to  construe  and  give  it  effect. 
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it  is  clear  that  no  greater  source  of  oppression 
and  impurity  of  the  ballot  box  could  be  con- 
ceived than  might  be  originated  in  diverse  and 
improper  construction  and  exercise  of  such  un- 
defined power  by  the  judges  of  election. 
Voters  might  be  denied  the  privilege  of  suf- 
frage upon  the  most  false  and  flimsy  pretexts 
of  the  insufficiency  of  their  evidence  of  pay- 
ment of  poll  tax,  and,  on  the  other  hand, 
might  be  permitted  improperly  to  exercise  it 
upon  the  most  unsatisfactory,  and,  indeed, 
upon  no,  evidence,  provided  the  iudges  of  elec- 
tion should  hold  themselves  satisfied  with  what- 
ever was  offered  or  with  none. 

The  framers  of  the  Constitution,  therefore, 
did  not  intend  to  leave  the  legislature,  by  any 
restriction,  powerless  to  prevent  this  result, 
but  especially,  along  with  this  declared  au- 
thority to  legislate  on  the  poll-tax  provision  so 
as  to  designate  the  time  preceding  election  for 
which  it  should  be  paid  and  ^es  within  which 
it  should  be  paid,  authorized  it,  on  this  and  all 
other  subjects,  to  enact  such  laws  as  would  se- 
cure the  freedom  of  elections  and  the  purity  of 
the  ballot  box.  Within  proper  limits  the  legis- 
lature is  the  judge  of  what  such  laws  should 
be,  and  it  was  clearly  within  their  province 
to  say  that  this  was  such  a  law.  Cook  v. 
State,  90  Tenn.  407,  18  L.  R.  A.  183.  It  is 
obvious,  too,  that  it  is  so  in  fact.  We  have 
already  shown  that  the  evidence  which  the  act 
declares  to  be  satisfactory  is  that  most  natur- 
ally and  most  easily  obtainable  and  to  be 
made  by  the  voter,  and  that  only  which  or- 
dinarily and  by  common  consent  is  assumed 
by  all  to  be  the  acceptable  evidence  of  the  fact 
01  payment.  But  we  have  also  suggested  that 
while,  for  all  convenient  and  practical  pur- 
poses, it  is  the  most  available  and  best  evi- 
dence, it  is  not,  in  fact,  the  best.  The  best 
evidence  which  could  be  required,  perhaps,  by 
any  judge  of  election,  would  be  the  actual  pay- 
ment in  his  presence,  by  the  voter,  of  his  tax 
to  the  collector.  Now,  suppose,  under  the 
Constitution,  the  legislature  had  no  power  to 
prescribe  what  should  be  satisfactory  evidence, 
and  the  phrase  left  in  general  terms  to  the 
judges  of  election  for  their  construction  and 
their  guidance,  and  that  some  or  all  judges 
would  be  satisfied  with  no  less  evidence  than 
that  suggested,  it  is  obvious  that  such  view 
would  be  subversive  practically  of  the  right 
of  suffrage.  So  other  modes  of  proof  might 
be  demanded, — as,  that  the  voter  should  pro- 
duce witnesses,  to  prevent  imposition  of  forged 
receipts  on  the  judges,  and  then  witnesses  of 
the  good  character  of  these,  that  the  judges 
might  be  thoroughly  satisfied.  And  so  illus- 
trations might  be  multiplied  of  the  various 
constructions  which,  naturally  and  innocently, 
different  judges  of  elections  might  put  upon 
these  words,  to  say  nothing  of  the  multiplied 
frivolous  and  false  constructions  which  extreme 
partisan  officials  might  give  to  them,  to  defeat 
or  obstruct  the  votes  of  those  who  should  be  of 
another  poUlical  party  than  that  of  the  judges. 
And.  too,  in  the  matter  of  permitting  voters  to 
cast  their  ballots  on  "satisfactory  evidence"  of 
poll-tax  payment,  what  a  diversity  of  con- 
struction would  prevail !  In  one  case  the  mere 
statement  of  the  voter  would  be  deemed  satis- 
factory; in  another,  not;  and  so  of  unsworn 
statements  of  other  witnesses  for  the  voter. 
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And,  again,  because  some  one  of  the  judges  or 
others  Knew,  or  did  not  know,  that  he  bad 
voted  at  a  former  election  in  same  year,  or  be- 
cause he  was  good  for  the  tax.  he  is  presumed 
to  have  paid  it,  or,  being  honest,  that  presump- 
tion is  indulged;  or  because  somebody  would 
say  that  they  had  heard  the  collector  say  this 
tax  was  paid,  or  that  all  poll  tax  of  the  given 
county  was  paid,  hence  no  special  evidence  in 
the  particular  case  is  required,  etc.  These  il- 
lustrations, too,  might  be  multiplied  indefi- 
nitely, but  the  ones  given  are  sufficient  to  show 
how  differently  and  erroneously  might  be  con- 
strued and  applied  the  general  terms  used  in 
the  Constitution  if  it  was  not  permitted  to  be 
given  one  easy,  fixed,  plain,  and  natural  lim- 
itation by  the  legislature;  or,  speaking  more 
accurately,  if  the  legislature  was  not  permitted 
to  prescribe  just,  plain,  easily  observable  offer- 
ings of  proof  as  the  "satisfactory  evidence*'  of 
the  Constitution,  and  thus  destroy  the  facility 
to  suppress  the  freedom  of  elections,  and  to 
sully  the  purity  of  the  ballot  box,  which  lurks 
beneath  the  dangerous  limits  of  this  general 
phraseology. 

It  was  not  only,  therefore,  within  the  power 
of  the  legislature,  but  it  was  the  duty  of  that 
body,  to  pass  some  such  law  as  would  define 
this  evidence,  and  compel  judges  of  election  to 
accept  it  when  offered,  in  all  cases  alike,  and 
thus  enable  every  voter  in  Tennessee  to  cast 
his  free  and  unhindered-  ballot,  and,  at  the 
same  time,  to  prevent  the  denial  to  any  voter, 
however  low  and  humble,  ignorant  or  illiterate, 
of  such  right,  by  the  adoption  of  such  method 
of  evidence  as  he  could  get,  or  if  he  could  not 
get,  could  give  himself,  when  he  went  to  vole, 
and  thus  make  it  impossible  for  him  to  be 
cheated  out  of  the  privilege  of  voting,  under 
the  constitutional  provision  on  this  question. 
On  the  general  question  of  the  validity  and 
strict  bindina:  effects  of  such  laws  as  require, 
not  merely  the  existence  of  certain  facts,  but 
particular  proof  of  their  existence  to  be  made, 
as  a  prerequisite  to  voting,  there  is  no  doubt, 
and  we  refer  to  a  few  of  the  authorities  where 
the  question  is  more  elaborately  considered. 
It  is  too  well  settled  now  to  need  argument  or 
extended  statement.  Paine,  Elections,  §  451; 
Brightly.  Elect.  Cas.  p.  452;  Re  Cnsick'i  Elec- 
tion, 186  Pa.  476,  10  L.  R.  A.  228;  Cooley, 
Const.  Lira.  p.  758;  18  Pa.  Co.  Ct.  544;  Re 
Duffy'%  Election,  4  Brewst.  (Pa.)  581.  And 
that  a  vote  cast  without  such  prerequisite 
proof  of  fact  is  illegal,  though  the  fact  existed, 
is  well  recognized.  Some  of  the  cases  referred 
to,  and  numerous  others,  cover  this  proposi- 
tion. These  are  on  the  general  subject,  but  the 
express  language  of  our  Constitution  is  not 
(merely)  that  the  voter  shall  pay,  but  that  "he 
shall  give  to  the  judges  of  election  satisfactory 
evidence  of  payment,  .  .  .  without  which 
his  vote  cannot  be  received."  The  statute,  in 
pursuance  of  this  provision,  requires  the  giving 
of  such  satisfactory  evidence,  and  makes  the 
failure  to  do  so  an  indictable  offense. 

The  court  makes  neither  the  Constitution 
nor  the  law.  but  upon  it  is  devolved  the  duty 
of  applying  them,  and.  so  doing,  we  are  left 
no  alternative  but  to  hold  the  indictment  in 
this  case  valid. 

The  judf/Tnent  of  the  Circuit  Court  is  there  \ 
fore  reversed,  and  the  case  remanded  for  trial.  I 
81L.  R.  A. 


Sims  LATTA,  Exr,  etc.,  of  W.  H.  Brown. 
Deceased, 

V. 

Mary  Lou  BROWN. 


(. 


.Tenn.. 


.) 


1.  Other  devisees  moat  coDtribaie  to 
Biftke  ap  a  deficit  in  a  devise  caused  by  a 
widow^e  election  to  take  dower  instead  of  a  tritt 
under  the  will,  where  the  refused  share  of  tbe 
widow  given  to  the  disappointed  devisee  Is  not 
sufficient  to  supply  the  loss  to  such  devisee. 

8.  The  rifirl>t  of  remaindermen  to  be 
accelerated  and  immediately  to  enter 
upon  and  enjoy  the  use  of  land  devised  subject 
to  a  widow*8  life  estate,  when  she  refuses  to  take 
under  the  will,  is  subject  to  the  superior  right  of 
a  disappointed  devisee  whose  share  is  diminisbed 
by  the  wldow^s  election  to  have  compensatioa 
for  such  loss  by  takinsr  the  life  interest  which  tbe 
widow  refuses. 

(March  7, 18W.) 

APPEAL  by  defendants,  the  Alexander  chil- 
dren, from  a  decree  of  the  Chancery  Court 
for  Maury  County  determining  the  rights  of 
beneficiaries  in  the  will  of  W.  H.  Brown,  de- 
ceased, upon  his  widow's  electing  against  the 
will  and  taking  some  of  the  devised  property. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vertrees  Sb  Vertrees,  for  ap- 
pellants: 

The  interest  which  Mrs.  Brown  was  given 
by  the  will  may  be  sequestered  to  compensate 
Mrs.  Taylor  for  the  loss  she  has  sustained  by 
reason  of  Mrs.  Brown's  dissent  and  the  allot- 
ment of  part  of  her  portion  to  Mrs.  Brown  as 
dower;  but  the  interests  of  the  Alexander  chil- 
dren cannot  be  sequestered  for  that  purpose. 

Dower  is  the  estate  which  the  wife  has  by 
operation  of  law  in  the  lands  of  her  husband. 

Combs  V.  Young,  4  Yerg.  218,  26  Am.  Dec. 
225 

By  Mill.  &  V.  Code,  S  3244.  it  has  been  re- 
stricted and  limited  to  narrower  bounds  than 
those  by  which  it  was  defined  at  common  law, 
but  as  far  as  it  goes  it  is  still  the  same  estate. 
This  estate  is  one  she  is  entitled  to  under  the 
law,  which  no  one  can  defeat. 

Frost  V.  Etheridae,  1  Dev.  L.  30;  Combs  y. 
Young,  4  Yerg.  229,  26  Am.  Dec.  225. 

Such,  however,  is  not  the  case  with  respect 
to  the  widow's  right  in  the  personal  estate. 

Cannon  v.  Apperson,  14  Lea,  598. 

When  a  widow  dissents  she  shall  be  endowed 
as  if  her  husband  had  died  intestate. 

Code,  §  3251. 

The  mansion  house  shall  be  included  in  the 
dower  estAte 

Code.  ^  3247;  Vincent  v.  Vincent,  1  lleisk. 
333. 

With  the  possibility  of  a  dissent  before  him, 
and  with  certain  knowledtre  as  to  the  conse- 
quence which  must  follow.  Dr.  Brown  made 
a  will  whereby  he  gave  the  mansion  house  to 


Note,— Tbe  law  as  to  the  effect  of  a  widow's 
election  to  take  agrainst  a  will  upon  rights  of  other 
persons  in  the  estate  is  believed  to  be  entirely 
found  in  the  present  case  and  in  the  note  to  Jones 
V.  Knappen  (Vt.)  14  L.  R.  A.  288,  referred  to  by  the 
court. 
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his  daughter  instead  of  his  wife,  and  made  no 
provision  whatever  against  the  disappointments 
which  his  daughter  and  grandchildren  would 
suffer  in  the  event  his  wife  should  dissent  from 
his  will.  It  must  therefore  be  assumed  that 
he  intended  the  consequences  of  a  dissent  on 
the  part  of  the  widow  to  fall  precisely  where 
the  law  places  them. 

Re  Vance's  Estate,  141  Pa.  201,  12  L.  R.  A. 
227. 

The  doctrine  of  election  is  founded  on  the 
same  reasons  and  governed  by  the  same  rules 
when  appli^  to  a  widow  claiming  dower  as 
when  applied  to  any  other  case. 

2  Beach,  Mod.  Eg.  Jur.  §  1081;  Leonard  v. 
Steele.  4  Barb.  22;  Rvtherford  v.  Mayo,  76  Va. 
117;  Jennings  v.  Jennings,  21  Ohio  St.  81. 

One  equitable  or  chancery  consequence  is 
that  * 'compensation"  is  oftentimes  allowed. 

No  court  is  authorized  to  make  a  new  distri- 
tribution  for  the  sake  of  equality. 

Be  Vance's  Estate,  supra;  Oretton  v.  Haw- 
ard,  1  Swanst.  441,  note. 

Equity  will  sequester  the  interest  intended 
for  tbe  electing  beneficiary,  to  compensate  Mrs. 
Taylor  for  the  loss.  But  no  other  interests 
than  that  can  be  sequestered. 

1  Pom.  Eq.  Jur.  2d  ed.  ii  517;  1  Woemer, 
American  Law  of  Administration,  §  119; 
Gretton  v.  Hairard,  \  Swanst.  441;  Jennings 
V.  Jennings,  21  Ohio  St.  56;  McRepnolds  v. 
Counts,  9  Gratt.  242;  Timherlake  v.  Parish.  5 
Dana,  852;  Sandoe's  Appeal,  65  Pa.  814;  Re 
Batione's  Estate,  186  Pa.  307;  GaUagher^s  Ap- 
peal, 87  Pa.  200;  Jones  v.  Knappen,  63  Vt.  891. 
14  L.  R.  A.  298;  Cohert  v.  Wood,  98  Tenn. 
454. 

A  dissenting  widow  takes  a  distributive 
share  of  the  personalty  subject  to  the  testator's 
debts  and  the  expense  of  administration.  It  is 
not  protected  like  the  dower. 

Code,  §  8252;  Cannon  v.  Appeison,  14  Lea, 
556. 

Legacies  must  abate  ratably  when  necessary 
to  pay  debts  and  give  the  widow  her  third  of 
the  personalty  remaining  after  paying  debts. 

Prilchard.  Wills,  ^5  471. 

Mr.  N.  R.  Wilkes  also  for  appellants. 

Jdr.  E.  H.  Hatcher  for  Mrs.  Taylor. 

Mr,  L.  B.  Hughes  for  the  Taylor  children. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

Dr.  W.  H.  Brown,  of  Columbia,  Maury 
county,  Tenn.,  died,  leaving  surviving  him 
bis  widow,  Mrs.  Mary  Lou  Brown,  his  daugh 
ter,  Mrs.  Maggie  C.  Taylor,  and  Lizzie  C.  and 
Willie  B.  Alexander,  his  grandchildren  by  a 
deceased  daughter.  He  left  a  will  by  which 
he  devised  to  his  daughter  Mrs.  Taylor,  for 
life,  with  remainder  to  her  children,  his  resi- 
dence, two  storehouses  and  lots,  and  three 
other  lots  in  Columbia.  He  left  a  farm  of 
about  680  acres  of  land  in  Maury  county, 
which,  by  his  will,  he  divided  into  two  equal 
parts,  one  half  of  which  he  gave  to  his  widow 
for  life,  and  the  other  half  to  the  Alexander 
children,  with  certain  limitations  over  in  the 
event  of  their  djing  without  issue.  The  half 
given  to  the  wife,  upon  her  death,  was  to  be 
equally  divided  between  Mrs.  Taylor  and  the 
Alexander  children,  and  the  widow  was  given 
choice  of  the  two  portions.  The  personal 
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property  was  also  bequeathed,  but  as  it  all  was 
required  to  pay  debts,  it  need  not  be  further 
considered.  The  widow  dissented  from  the 
will,  and  dower  was  thereupon  assigned  her, 
embracing  the  residence,  one  storehouse,  and 
the  rent  of  the  other  for  four  years,  all  of 
which  was  property  given  by  the  will  to  Mrs. 
Taylor.  The  farm  was  divided  into  two  par- 
cels, of  unequal  size,  but  equal  value,  and 
Mrs.  Taylor  was  allowed  to  take  choice,  on  the 
idea  that  she  was  substituted  to  Mrs.  Brown's 
rights  in  this  regard,  and  she  chose  lot  No.  1, 
being  the  larger  parcel.  Upon  the  bill  filed  to 
wind  up  the  estate  and  settle  the  rights  of  tho 
parties,  the  chancellor  decreed  that  Mrs.  Tay- 
lor should  take  the  lot  No.  1  for  life,  as  part 
compensation  for  what  she  lost  by  the  dissenft, 
and  that  injury  further  had  resulted  to  her  as 
a  consequence  of  the  widow's  dissent,  and 
that  such  further  injury  or  damage  should  be 
borne  by  Mrs.  'Taylor  and  the  Alexander  chil- 
dren in  the  proportion  which  they  look  in 
value  in  the  estate  of  Dr.  Brown.  'The  master 
made  a  report  designed  to  show  the  respective 
values  of  the  shares,  but  the  court  was  of  opin- 
ion that  it  did  not  sufficiently  appear  what  the 
amount  of  Mrs.  Taylor's  loss  or  Injury  was, 
and  the  report  was  set  aside,  and  the  master 
was  directed  to  report  in  dollars  and  cents 
what  would  be  just  compensation  to  Mi-s.  Tay- 
lor arisinir  out  of  the  dissent  and  allotment  of 
dower.  Taylor  and  wife  excepted  to  the  ac- 
tion of  the  court  refusing  to  confirm  the  clerk's 
report,  but  did  not  appeal.  The  Alexander 
children,  by  leave  of  the  court,  appealed  be- 
fore the  coming  in  of  the  second  report.  The 
court  of  chancery  appeals  held  with  the  chan- 
cellor, that  not  only  the  property  thus  refused 
by  the  widow  could  be  given  to  the  devisee, 
thus  disappointed,  but  that  the  other  devisees 
must  contribute  pro  rata  to  make  good  the  defi- 
cit, if  any,  according  to  the  respective  values 
given  to  them,  the  land  renounced  by  Mrs. 
Brown  in  this  case  being  insufficient  to  make 
good  to  Mrs.  Taylor  the  loss  sustained  by  her 
in  consequence  of  the  dissent;  and  it  is  mainly 
upon  the  latter  portion  of  this  holding  that  the 
case  is  now  before  us,  it  being  clear  that  the 
devise  refused  by  Mrs.  Brown  must  go  to  Mrs. 
Taylor  to  reimburse  or  indemnify  her  in  her 
loss  under  the  dissent,  unless  the  doctrine  of 
acceleration  prevails  in  behalf  of  the  Alexan- 
der children.  The  holding  and  reasoning  of 
the  court  of  chancery  appeals  is  that,  when 
the  widow  dissented,  her  rijrht  of  dower  at 
tached  and  became  an  encumbrance  on  all  the 
testator's  lands,  no  matter  to  whom  devised; 
and  that  it  "hovered"  over  all  of  them  *as  an 
encumbrance  until  assignment  made,  and,  in- 
asmuch as  the  assignment  made  in  this  case 
was  exclusively  out  of  property  devised  to 
Mrs.  Taylor,  that  devised  to  the  Alexander 
children  was  thus  relieved  of  the  encumbrance, 
and,  upon  broad  grounds  of  equity,  their 
shares  must  contribute  pro  rata  to  reimburse 
Mrs.  Taylor  for  the  loss  sustained  by  her. 
This  contention,  thus  presented,  has  not  been 
directly  adjudicated  in  Tennessee,  but  it  is 
claimed  that  in  principle  it  has  been  decided  in 
favor  of  the  holding  of  the  court  of  chancery 
appeals.  For  the  Alexander  children  it  is  earn- 
estly insisted  that  by  Mill.  &  V.  Code,  ^  8247, 
it  is  provided  that  dower  shall  be  so  allotted 
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as  to  embrace  the  dwelling  bouse,  outbouses, 
buildings,  and  otber  improvements,  or,  if  it  be 
unjust  to  fiiye  tbe  widow  all  tbe  bouse,  a 
proper  part  must  be  assigned,  and,  unless 
great  injustice  result  on  account  of  tbe  value 
of  the  bouse,  its  value  is  not  to  be  taken  into 
consideration.  Vincent  v.  Vincent,  1  Heisk. 
338.  It  is  therefore  argued  that  tbe  right  of 
dower  is  not  a  common  burden  which  hovers 
over  all  tbe  land  until  it  is  localized  by  assign- 
ment in  a  particular  locality,  but  that  it  must 
be  so  located  as  to  embrace  tbe  mansion 
bouse  and  otber  improvements,  although  it 
may  embrace  otber  lands  in  order  to  make 
the  amount  to  which  the  widow  is  enti- 
tled. Assuming  tbe  correctness  of  this  con- 
tention, it  is  therefrom  argued  that  wben 
tbe  testator  made  his  will,  giving  his  mansion 
house  to  Mrs.  Taylor,  he  must  have  bad  in 
view  the  law  that  his  widow  could  take  it  by 
dissenting  from  tbe  will;  and  inasmuch  as  be 
made  no  provision  for  such  contingency,  he 
must  have  intended  that  in  such  event  Mrs. 
Taylor  should  bear  tbe  loss  so  far  as  she  could 
not  be  compensated  out  of  the  property  devised 
to  the  widow,  and  which,  upon  her  dissent,  she 
renounced.  On  tbe  other  band,  it  is  insisted 
for  Mrs.  Taylor  that,  tbe  renounced  property 
having  been  exhausted  without  fully  compen- 
sating the  disappointed  devisee,  she  has  the 
ri^ht  to  call  upon  all  the  other  devisees  to  con- 
tribute pro  rata  to  make  up  this  deficit,  and 
thus  execute  tbe  will  of  the  testator  and  pre- 
serve the  rights  of  each,  so  far  as  may  be,  iin 
der  the  changed  condition  of  affairs. 

There  is  no  serious  question  made,  and  can- 
not be,  that  tbe  dissent  of  tbe  widow,  and  ber 
election  to  take  what  the  law  gives  her,  instead 
of  under  tbe  will,  is  followed  by  the  usual 
<*onsequence  of  an  election  in  other  cases,  and 
that  tbe  property  designed  for  ber  in  tbe  will 
must  be  sequestered  and  given  to  her  for  com- 
pensation, as  in  other  cases  of  election.  1  Pom. 
Eq.  Jur.  497-517;  Jennings  v.  j€nninQ8,2l  Ohio 
^t.  56,  81;  Dean  v.  Hart,  62  Ala.  310;  McRey 
noldsv.  Counts,  9  Gratt.  242:  if* /iwairrf  v.  Will- 
iams, 8  Leigh.  400,  31  Am.  Dec.  658;  Handoe's 
Appeal,  65  Pa.  814;  Ee  Batione's  Estate,  186 
Pa.  307;  Colrert  v.  Wood,  93  Tenn.  454;  Cauf- 
man  v.  Cauffman,  17  Serg.  &  R.  26;  Callahan 
V.  Hobinson,  30  8.  C.249,  8  L.  R.  A.  497;  Al- 
len V.  Ilannnm,  15  Kan.  625;  6  Am.  &  Eng. 
Enc.  Law,  p.  255.  and  notes;  Ford  v.  Ford,  70 
Wis.  55;  Jones  v.  Knapjten,  63  Vt.  891, 14  L.  R. 
A.  293.  But,  in  order  to  sustain  tbe  holding 
•of  the  court  of  chancery  appeals  in  this  case, 
there  must  be  tbe  further  interposition  of  the 
doctrine  of  contribution  between  tbe  devisees 
in  order  to  make  up  the  deficit,  when  there  is 
such  deficit,  after  applying  the  property  de- 
vised to  the  widow,  and  refused  by  her.  For 
the  Alexander  children,  it  is  insisted  that  no 
such  doctrine  of  contribution  exists,  but  that 
only  the  general  results  of  an  election  follow, 
and  hence  only  the  refused  share  of  the  widow 
can  be  piven  to  tbe  disappointed  devisee.  The 
learned  court  of  chancery  appeals,  speaking 
through  Judge  M.  M.  Neil,  cites  Henderson  v. 
Green,  34  Iowa,  437,  also  reported  in  11  Am. 
Rep.  149,  and  the  case  of  Robinson  v.  Harri- 
son, 2  Teun.  Ch.  11,  as  conclusive  upon  the 
point  presented.  In  tbe  first  case  the  testator 
•devised  the  plantation  on  which  be  resided  to 
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his  wife,  in  lieu  of  dower,  also  certain  personal 
property,  and  he  gave  40  acres  of  land  to  Eu- 
retta  Green,  and  160  acres  to  Emily  Boober. 
subject  to  the  life  estate  of  the  widow.    Tbe 
widow  dissented  and  took  dower,  and  80  acres 
of  that  assigned  Emily  Boober  was  given  to 
her  in  tbe  assignment,  and  40  acres  additional 
of  Emily  Booher's  share  was  sold  to  pay  debts. 
The  court  held  that  both  devises  to  Mrs.  Green 
and  Mrs.  Boober  were  specific,  and  that  Mrs. 
Green's  40  acres  must  contribute  also  to  tbe 
common  burden  of  the  widow's  share  upon 
her  dissent     It  will  be  noted  in  this  case  that 
all  tbe  lands,  including  tbe  40  acres  given  to 
Mrs.  Green,  were  given  to  tbe  widow  for  life, 
so  that,  to  the  extent  of  the  life  estate  of  the 
widow,  it  was  simply  sequestering  that  prop- 
erty given  by  tbe  will  to  her,  and  not  separate 
property  given  exclusively  to  a  devisee,  and  it 
is  conced^  that  all  tbe  property  given  to  the 
widow  may  be  sequestered  under  tbe  general 
rule.     It  seems,  however,  that  tbe  court  in  that 
case  did  not  limit  tbe  sequestration  to  tbe  life 
estate,  but  held  tbe  entire  40  acres  liable  to 
contribution.     The  court  also  said  that  it  was 
manifest  from  the  terms  of  tbe  will  that  the 
testator  intended  Mrs.  Green  should  take  ber  40 
acres  burdened  with  the  encumbrance  of  tbe 
widow's  dower.     We  find  no  express  language 
to  this  effect  in  tbe  will,  apd  the  manifest  inten- 
tion must  appear  from  implication  or  tbe  gen- 
eral principles  of  law  in  such  cases,  if  at  all. 
It  is  said  that  the  later  case  of  Odinerv, 
Qates,  73  Iowa,  149,  is  in  conflict  with  tbe  con- 
clusions of    tbe  court  of    chancery  appeals, 
and  probably  with  the  earlier  case  of  Hen- 
derson V.  Oreen,  84  Iowa,  487,  11  Am.   Rep. 
149.    In  it.  Gainer  devised  all  bis  lands,  ex- 
cept bis  mansion  and  homestead,  to  his  wife, 
and  gave  the  homestead  to  plaintiff,  and  gave 
twelve  legacies  to  twelve  different  lesratees. 
The   widow  was,   however,   given  a  life  es- 
tate in  all  tbe  property,   real   and  personal. 
The  widow  dissented  and  the  homestead  was 
assigned  to  her  as  dower,  and  this  defeated 
the  legacy    to    Gates,     Suit    was   thereupon 
brought   by  Gates  against  the  administrator 
and  heirs  to  recover  the  value  of  tbe  home- 
stead thus  lost.     The  effort  in  that  case  was  to 
charge  the  estate  with  the  value  of  the  home- 
stead, and  tbe  court  held  that  indirectly  this 
was  an  effort  to  recover  from  the  heirs  of  the 
testator,  and  taking  it  out  of  the  estate  was  mak- 
ing all  contribute  pro  rata.    The  court  said: 
"The  law  presumes  that  the  execution  of  the 
will  was  with  a  knowledge  of  the  law  by  the 
testator.     He  knew  that  nothing  would'  pass 
to  plaintiff  except  with  the  widow's  consent. 
The  law  will  presume  that  it  was  his  purpose 
to  make  tbe  devise  contingent  upon  such  con- 
sent; that  his  purpose  and  wish  was  that,  if  the 
wife  did    not  bold  tbe    homestead,   plaintiff 
should,  but,  if  she  did,  plaintiff  should  take 
nothing  by  the  will.     If  we  may  inquire  into 
the  purpose  and  wish  of  the  testator,  we  can 
reach  no  other  than   this  conclusion."    Tbe 

Question  of  compensation  under  the  general 
octrine  of  election  appears  to  have  been  ig- 
nored. This  case  is  somewhat  obscure,  both  in 
its  statement  of  facts  and  conclusions  of  law. 
and  was  decided  uj>6n  several  grounds  not  ap- 
plicable in  this  case.  It  was  not  an  effort  to 
recover  from  the  legatees  or  devisees,  but  from 


lt^96. 


Latta  v.  Brown/ 


848 


the  adminiAtrator  and  heirs,  and  it  appeared 
there  was  fund  enough  passing  in  residuum  to 
the  heirs  to  compensate  for  the  loss,  and  it  was 
this  fund  which  was  sought  to  be  reached. 
The  legatees  and  devisees  were  not  before  the 
•court,  and  not  affected  by  the  holding.  The 
court  said:  "We  need  not  inquire  whether 
this  doctrine  is  applicable  to  the  case  of  the 
widow  and  the  beneficiaries  under  the  will  other 
than  plaintiff,  for  the  reason  that  no  claim  is 
made  a^inst  them  in  this  action.  It  is  surely 
not  applicable  to  the  heirs,  who  will  take  the 
residue  of  the  estate.**  And  the  court*8  con 
-elusion  was  that  the  plaintiff  could  not  recover 
against  the  estate,  which  was  not  bound  by  any 
contract  to  him.  Mr.  Famham,  the  annotator 
of  the  Lawyer's  Reports,  cites  this  as  one  of 
the  two  cases  out  of  harmony  and  line  with  the 
■current  of  authoritv,  and  refers  to  it  as  a  pecul- 
iar case.  It  clearly  does  not  consider  the  right 
to  contribution  from  the  other  legatees  and  dev- 
isees under  the  will:  and  the  doctrine  of  com- 
pensation so  uniformly  held  in  other  cases  was 
not  discussed,  but  was  ignored,  and  the  de 
•cision  was  placed  upon  other  and  different 
grounds.  See  Jones  v.  Knappen  (Vt.)  14  L.  R. 
A.  293.  and  notes. 

The  special  question  of  requiring  the  residu- 
ary legatees  and  devisees  or  the  heirs  to  make 
good  such  deficiency  is  considered  in  the  cases 
of  Re  Vance's  Estate.  141  Pa.  201, 12  L.  R.  A. 
^27;  Gallagfiefs  Appeal,  87  Pa.  200:  Timber- 
lake  V.  Parish,  5  Dana,  852.  The  gist  of  these 
decisiocs,  as  we  understand  them,  is  that  the 
residuary  legatees,  and,  by  parity  of  reason, 
heirs,  will  be  required  to  make  good  such  loss, 
rather  than  specific  legatees.  In  the  case  at  bar 
this  question  does  not  arise,  as  there  is  no  re- 
siduary fund,  and  no  intestacy  as  to  any  prop- 
erty, and  the  effort  is  to  enforce  contribution 
among  special  devisees;  that  is,  devisees  of 
specific  property. 

Sandoe's  Appeal,  65  Pa.  814,  is  much  com- 
mented upon.  In  that  case.  Bard,  the  testator, 
^aVe  to  bis  daughters  pecuniary  legacies,  to 
his  son  William  his  mansion  place,  subject  to 
■certain  charges  for  his  wife,  and,  if  he  died  be- 
fore twenty  one  without  issue,  the  mansion 
place  to  go  over  to  Jefferson,  his  other  son,  in 
fee.  The  executors  were  directed  to  buy  a 
farm  for  Jefferson,  equal  to  the  mansion  place, 
if  he  desired  it,  and  to  sell  other  real  estate  for 
that  purpose.  The  widow  dissented.  The  as- 
sets were  not  sufficient  to  meet  the  provisions 
of  the  will.  The  court  directed  the  pecuniary 
legacies  to  the  dauirhters  to  be  paid  in  full,  and 
whatever  deficit  there  might  be  afier  seques 
trating  the  benefits  intended  for  the  widow, 
and  selling  the  real  estate  specified  in  the  will, 
should  be  paid  out  of  William's  mansion  farm. 
It  was  evident  from  the  whole  will  that  the  tes- 
tator intended  William  and  Jefferson  to  share 
<?qua!ly  in  his  estate.  The  decree  directed  the 
deficiency,  after  selling  the  other  real  estate,  to 
be  raised  out  of  William's  mansion  farm,  tak- 
ing care,  however,  to  preserve  the  equality  of 
value  between  the  two  brothers.  It  appeared 
that  William  had  received  $4,123.91  more  than 
his  share,  and  it  is  evident  the  clause  in  the 
decree  had  special  reference  to  this  feature,  and 
intended  it  to  be  refunded  if  necessary;  and  we 
think  the  case  not  only  holds  and  announces 
the  general  doctrine  that  the  renounced  share 
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of  the  widow  shall  be  applied  to  the  reimburse- 
ment of  the  disappointed  legatee  or  devisee,  but 
that  the  remaining  devisee,  William,  must  con- 
tribute to  make  up  any  deficiency  so  at  all 
times  to  keep  the  shares  of  William  and  Jeffer- 
son equal,  which  was  the  primary  intention  in 
the  will. 

The  case  of  Robinson  v.  Harrison,  2  Tenn. 
Ch.  11,  is  also  referred  to  as  sustaining  the  con- 
clusion of  the  court  of  chancery  appeals  by 
that  court.  In  that  case  the  chancellor  held' 
that,  when  the  personal  assets  were  insufficient 
to  pay  debts  and  the  widow's  distributive  share 
of  one  third,  it  was  the  duty  of  the  executor  to 
make  the  deficiency  fall  proportionately  on  all 
the  specific  devises  and  bequests,  and  to  ac- 
count to  the  widow  for  the  stock  bequeathed 
to  her,  less  her  proportion  of  the  loss,  and  he 
did  not  have  the  right  to  select  one  legacy  to 
bear  the  burden  of  the  widow's  dissent,  what- 
ever may  have  been  his  right  to  dispose  of  the 
stock  to  pay  debts.  This  case,  it  appears,  was 
affirmed  in  the  supreme  court.  It  is  assailed 
upon  the  ground  that  the  court  proceeded  in 
that  case  upon  the  idea  that  the  widow's  •*lhird" 
of  personal  estate  was,  like  her  dower,  superior 
to  the  claims  of  creditors,  which  was  incorrect, 
and  that  the  legatees  and  devisees  made  no 
question  or  resistance,  and  such  seems  to  have 
been  the  case.  But  this,  we  think,  does  not 
destroy  the  force  of  the  decision,  because  the 
widow's  right  to  her  ''thirds'*  is  superior  to  the 
claims  of  special  legatees  under  the  will;  and 
the  court  proceeded  upon  this  idea  in  making 
the  burden  of  the  "thirds"  fall  equally  upon 
all  the  special  legacies,  there  being  no  general 
or  residuary  legacy.  'This  was  evidently  what 
the  court  intended  to  decide  in  a  case  of  lega- 
cies, making  the  widow's  ''thirds"  occupy  tne 
place  of  dower  in  this  case. 

A  very  strong  and  ingenious  argument  is 
made  upon  the  theory  that  the  dower  right  be- 
fore assignment  is  not  an  encumbrance  "hover- 
ing" over  the  whole  of  the  lands  of  the  deceased. 
It  is  said  that,  upon  the  husband's  death,  the 
dower  of  the  widow  becomes  a  consummate  or 
"vested  right,"  which  ripens  on  assignment 
into  a  freehold  estate;  and  this  is  unquestion- 
ably correct.  2  Scribner,  Dower,  8,  26,  28. 
But  it  is  further  insisted  that  it  is  a  localized 
right  to  the  mansion  house,  and  not  an  encum- 
brance hanging  over  the  whole  estate,  and  that 
the  mansion  must  be  assigned  unless  great  in- 
justice would  result,  and  even  then  a  part  of 
the  mansion  must  be  assigned,  and  hence  it 
must  be  so  localized  as  to  rest  on  the  mansion 
premises;  and  the  testator,  knowing  this  as  a 
matter  of  law,  intended  that,  if  the  mansion 
was  taken  by  the  widow,  then  Mrs.  Taylor,  to 
ithom  it  was  given,  must  lose  it.  Even  if  we 
were  to  concede  the  correctness  of  the  proposi- 
tion as  to  the  first  statement,  that  the  widow 
must  take  the  mansion  in  her  dower  assignment, 
the  conclusion  deduced  is  still  a  debatable 
proposition,  and  by  no  means  follows  as  a 
logical  result.  But  we  are  not  prepared  to  as- 
sent to  the  correctness  of  the  first  proposition. 
We  do  not  think  that,  prior  to  the  allotment  of 
dower,  the  widow  acquires  a  freehold  estate  in 
the  land  at  any  place.  She  has  no  estate  until 
assignment;  afterwards  she  has.  Thompson  v. 
Stacy,  10  Yerg.  493;  Whyte  v.  Nashville,  2  Swan, 
364.     She  is  not  required  to  take  the  mansion 
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in  her  dower.  She  may  waive  it,  and  lake 
dower  elsewhere.  The  right  to  the  mansion 
rests  upon  her  choice  alone,  and  it  is  not  im- 
posed upon  her  against,  her  will.  The  heirs  or 
devisees  cannot  require  her  to  take  it,  but  it  is 
optional  with  her.  If.  in  this  particular  case, 
she  had  elected  to  take  the  lands  allotted  to  the 
Alexander  children,  would  it  be  insisted  that 
they  would  have  been  confined  to  the  land  re- 
fused by  her  to  reimburse  themselves?  It  is 
evident  in  this  case  that  the  testator  did  not  in- 
tend his  daughter  and  grandchildren  should 
share  equally  in  his  bounty,  but  only  in  cer- 
tain proportions,  and  this  is  not  disturbed,  but 
followed,  by  the  conclusion  reached  by  the 
court  of  chancery  appeals:  that  is,  the  relative 
proporti6ns  of  Mrs.  Taylor  and  the  Alexander 
children  are  attempted  to  be  preserved  as  in- 
dicated in  the  will. 

The  guardian  ad  litem  for  the  Alexander 
children  presents  still  another  view  of  the  case, 
so  far  as  their  rights  are  concerned,  which  is 
that,  by  the  will,  they  are  remaindermen  of  a 
fourth  of  the  tract  of  680  acres  of  land  offered 
to  the  widow  for  life  by  the  will,  but  renounced 
and  refused  by  her  upon  her  dissent.  It  is  in- 
sisted that,  the  widow  having  declined  and  re- 
fused to  take  this  life  eslate  in  one  half  the 
land,  the  estates  of  the  remaindermen  were  ac- 
celerated, and  they  became,  immediately  on  her 
refusal,  entitled  to  enter  upon  and  enjoy  this 
part  of  the  land  out  of  which  the  widow  was, 
by  the  will,  to  have  a  life  estate.  This  conten- 
tion is  based  upon  the  holding  of  this  court  in 
Robin  Hon  v.  Harrimn,  2Tenn.  Ch.  11;  Waddle 
V.  Terry,  4  Coldw.  51 ;  Armstrong  v.  Park,  9 
Humph.  195;  Broitn  v.  Hunt,  12  Heisk.  405: 
State  V.  Smith,  16  Lea,  667.  And  this  is  un- 
questionably the  general  rule,  but,  under  the 
facts  in  this  case,  the  right  or  equity  in  Mrs. 
Taylor  to  compensation  for  her  loss  is  superior 
to,  and  must  prevail  over,  the  right  and  equity 
of  the  remainderman  to  be  accelerated.  Wood 
V.  Wood,  1  Met.  (Ky.)  515;  Timherlake  v.  Par- 
ish, 5  Dana.  352:  Jones  v.  Knappen  (Vt.)  14  L. 
R.  A.  294.  295,  and  notes  on  page  295. 

Hie  decision  of  t/ie  Court  of  Chancery  Appeals 
is  affirmed,  and  the  cause  will  be  remanded  to 
the  chancery  court  at  Columbia  for  the  execu- 
tion of  the  order  made  by  that  court,  and  the 
costs  will  be  equally  divided,  as  decreed  by  that 
court. 


STATE  of  Tennessee,  to  Use  of  OVERTON 
COUNTY, 

V. 

Hardy  COPELAND  et  at.,  Appts. 

i Tenn ) 

1.  An  officer  is  not  an  insurer  of  the 
safety  of  public  ftinds  in  bis  hands  on  a 
bond  faithfully  to  perform  his  duties  and  to  col- 
lect and  pay  over  moneys,  but  re9iK)n8tble  only 
for  the  exercise  of  trood  faith,  dilifrence,  pru- 
dence, CHUtion,  and  a  disinterested  effort  to  keep 
and  preserve  the  fimds  tor  those  entitled. 

NOTB.— As  to  the  conflicting-  authorities  on  the 
liability  upon  an  oflScor's  bond  for  loss  of  money 
by  bank  failure,  see  Wilson  r.  People,  Pueblo  &  A. 
V.  R.  Co.  (Colo.?  22  L.  R.  A.  44P,  and  rtote:  also  the 
case  of  Fairchild  v.  Hedges,  post,  851. 
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8.  An  officer  is  not  to  be  considered  as  a 
debtor  for  public  funds  in  his  bands  which  he 
has  no  rigrbt  to  use  in  any  way  except  for  the 
purposes  of  his  trust;  and  be  holds  them,  not 
strictly  as  a  special  bailee,  but  as  a  trustee 
clothed  with  leflral  duties  and  liabilities. 

3.  The  liability  of  a  county  trustee  who 
g^ves  a  bond  faithfully  to  perform  the  duties 
of  hi£  office  and  collect  and  pay  over  8ch(K>l  tuxes, 
is  fixed,  not  merely  by  the  terms  of  bis  bond,  but 
by  the  laws  relatlnf?  to  his  office. 

4.  A  deposit  of  public  ftinds  in  a  bank 
of  undoubted  standing  and  reputation  Is  not 
negligrence  or  want  of  proper  business  prudence 
and  caution  on  the  part  of  an  officer. 

(March  2, 1896.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Overton  County  Chancery  Court  in 
favor  of  plaintiff  in  a  proceeding  lo  enforce 
liability  on  the  county  trustee's  bond  for  money 
which  he  had  not  turned  over.    Betersed. 

The  facts  are  stated  in  the  opinion. 

Altssrs,  Vertrees  &  Vertrees,  J.  A>« 
Barnes,  W.  W.  Goodpasture*  and  W. 
H.  Hussey  for  appellants. 

Mr.  Ot.  B.  Murray  for  appellee. 

Wilkes»  J.,  delivered  tbe  opinion  of  the 
court: 

This  is  a  bill  against  tbe  defendant  Hardy 
Copeland  and  others,  as  sureties  upon  bis  of- 
ficial bond  as  count}*  trustee  of  Overton  county, 
for  school  taxes  deposited  by  bim  in  the  Nash- 
ville Savings  Company,  at  Nashville,  Tenn., 
called  in  the  record  and  generally  known  as 
"Marr's  Bank."  Upon  the  bearing,  the  chan- 
cellor gave  judgment  against  the  defendants 
for  $3,119,  and  interest  from  October  12, 1895, 
and  all  costs,  and  the  defendants  have  ap- 
pealed and  assigned  errors.  These  assign- 
ments are  as  follows:  (1)  In  finding  that  Mr. 
Copeland  was  not  sufficiently  careful  and  dili- 
gent; (2)  in  holding  that  Mr.  Copeland  should 
have  acted  only  upon  an  examination  of  the 
bank,  made  or  caused  to  be  made,  or  upoQ 
knowledge;  (3)  in  holding  that  Mr.  Copeland,. 
as  trustee,  was  bound,  in  law,  to  account  for 
and  pay  over  this  fund,  unless  it  was  lost  by 
tbe  act  of  God  or  the  public  enemy;  (4)  in  ren- 
dering a  decree  »gainst  Mr.  Copeland  and  his 
sureties  for  tbe  full  penalty  of  tbe  bond,  to  be 
discharged  upon  the  payment  of  $8,119  and 
interest;  (5)  in  rendering  a  decree  against  the 
defendants  for  said  $3,119,  interest,  and  costs; 
(6)  in  not  rendering  a  decree  dismissing  tbe  bill. 

Only  two  real  questions  are  presented,  the 
first  of  which  is  whether  Copeland  was  an  in- 
surer of  tbe  safety  of  the  funds  in  his  bands, 
and  the  other  whether,  if  not  an  insurer,  be  ex- 
ercised that  degree  of  care  that  he  should  have 
done  for  the  safe  keeping  of  the  funds  in  his 
hands.  We  consider  the  first  proposition 
primarily,  for,  if  it  be  held  that  the  trustee  is 
liable  for  such  funds  in  every  event  and  under 
all  contingencies,  except  when  the  loss  arises 
from  the  act  of  God  or  the  public  enemy,  then 
the  latter  question  is  immaterial,  and  need  not 
be  considered.  The  learned  chancellor  in  the 
court  below  delivered  a  written  opinion,  from 
which  the  reasons  and  grounds  of  his  decision 
may  be  gathered.  He  says:  "I  am  fully  sat- 
isfied   that   Copeland  did    not  intend    or  ex- 
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pect  to    lose    the   money  when  he  placed  it 
in    Marr's    Bank,    and    he    believed    it    was 
safe    there    until    a  very    short  time  before 
the  bank  failed,  and  perhaps  up  to  the  date 
of  its  closing."     The  chancellor  then  adds: 
**In  the  view  I  take  of  the  case,  conceding  that 
Copeland  acted  in  good  faith,  believing  that 
this  bank  was  entirely  safe,  the  question  is, 
Oan  a  trustee  make  such  a  defense  avail  him 
in  case  the  money  is  lost  by  the  failure  of  the 
bank?"    And  the  chancellor  finally  says:    **I 
am    constrained  to    hold  that  the  defendant 
Copeland  and  his  sureties  are  responsible  for 
the  money  under  the  facts  of  this  case,  both 
upon  the  ground  that  the  defense  set  up  in  the 
answer  that  the  bank  had  a  good  reputation, 
was  an  old  bank  of  hieh  standing,  that  the 
deposit  was  made  in  good  faith  and  confidence, 
and  lost  by  the  failure  of  the  bank  and  with- 
out negligence  on  the  part  of  Mr.  Copeland, 
was  not  good  in  law,  and  also  that  the  facts  do 
not  establish  that  high  degree  of  diligence  that 
would  excuse  defendants  from  accounting  for 
the  money  even   under  the  rule  requiring  a 
*  faithful  discharge  of  duty.*    .     .     .     This  is 
not  a  question  of  intent.     It  is  a  question  of 
dilieence  or  negligence,  in  a  legal  sense."    The 
question  of  the  measure  of  liability  of  a  public 
otBcer  for  funds  in  his  hands  is  one  of  prime 
importance,  and  at  the  same  time  one  upon 
which  there  is  some  diversity  of  opinion.     In 
some  cases,  the  liability  of  the  officer  is  made 
to  turn  upon  the  terms  of  his  bond  and  it  is 
construed  as  having  been  enlarged,  and  made 
an    absolute    engagement    to    pay    over  the 
money  in  any  event  and  under  every  contin- 
gency.    In  other  cases,  the  officer  is  regarded 
as  a  debtor  for  the  funds  that  go  into  his  bands, 
and  not  a  bailee  or  trustee  of  such  funds.     In 
other  cases,  the  officer  is  held  liable  on  broad 
grounds  of  public  policy,  and  the  obligations 
resting  upon  him  are  made  absolute  and  un- 
conditional, because  a  different  construction 
would  open  up  a  door  for  fraudulent  practices 
and  evasions  by  public  officials.     The  matter 
is  forcibly  presented  in  the  notes  to  State  v. 
Harper,  reported  in  67  Am.  Dec.  363-873,  and 
also  in  the  case  of  Wilson  v.  People,  Pueblo  d 
A,  V.  B.  Co.  (Colo.)  reported  in  22  L.  R.  A. 
451,  and  notes,  where  the  several  grounds  of 
liability  are  referred  to,  and  the  cases  cited  un- 
der each. 

Considering  these  grounds  of  liability  in  the 
order  named,  it  is  evident  that  the  terras  of  the 
bond  must  have  some  weight  in  determining 
what  the  liability  of  the  officer  is.  But  the 
main  object  of  the  bond,  under  our  law,  is  not 
to  fix  the  limit  of  the  officer's  liability,  but  to 
-superadd  the  security  of  the  bondsmen  to  that 
•of  the  principal.  The  liability  of  the  bonds- 
men is  outlined  in  the  bond,  but,  after  all,  the 
-extent  of  liability  of  both  principal  and  sure- 
ties, and  the  obligations  they  are  under,  are 
fixed  and  limited  by  the  statutes  and  laws  re- 
lating to  such  officers.  The  bond  required  of 
the  county  trustee  to  cover  school  funds  is  a 
special  one.  Mill.  &  V.  Code,  §  712.  The 
bond  executed  by  the  defendant  is  in  these 
words:  **Now.  therefore,  should  the  above 
l)ounden  Hardy  Copeland  truly  and  faithfully 
perform  the  duties  of  the  office  of  county 
trustee  for  the  term  of  his  office,  and  shall 
faithfully  collect  and  pay  over,  within  the  time 
SI  L.R.A. 


and  in  the  manner  prescribed  bv  law,  to  the 
proper  officer  designated  by  the  laws  of  Ten- 
nessee to  receive  the  same,  all  school  taxes  by 
him  collected,  or  that  ought  to  be  collected 
during  his  said  term  of  office,  then  his  obliga- 
tion to  be  void;  otherwise  to  remain  in  full 
force  and  effect."  The  oath  lequired  of  the 
officer  is  to  the  same  effect  as  the  bond.  Mill. 
&  V.  Code,  §  716.  The  trustee  is  required  to 
keep  the  school  funds  separate  from  all  others 
(Mill.  &  V.  Code,  §  1167);  and  to  use  it  di- 
rectly or  indirectly,  or  to  receive  or  agree  to 
receive  any  fee  or  interest  from  any  bank  for 
the  deposit  or  use  of  the  money,  is  made  a 
felony  (Acts  Ex.  Sess.  1885,  chap.  16).  The 
bond  does  not,  in  terms,  fix  the  extent  of  the 
officer's  liability.  That  is  regulated  by  law, 
and  we  are  of  the  opinion  that  there  is  nothing 
in  the  terms  of  the  bond  or  the  requirements 
of  the  statutes  that  makes  the  officer  liable  as 
on  contract  to  keep,  at  all  hazards  and  under 
every  contingency,  and  to  pay  over  funds  in 
his  hands,  but  he  is  only  obligated  to  pay  ac- 
cording to  law.  Can  he,  under  our  law,  be 
held  as  a  debtor  for  the  fund,  and  hence  liable 
for  it  in  any  event?  If  so  he  is  impliedly  given 
the  right  to  use  the  funds,  to  receive  and  re- 
tain interest  upon  them,  and  to  use  them  as  his 
own.  In  the  cases  holding  this  doctrine,  it  is 
laid  down  that,  if  the  officer  make  a  profit  or 
interest  by  using  the  fund,  he  is  not  liable 
therefor,  but  the  usufruct  belongs  to  him. 
This  is  certainly  not  the  theory  of  our  law, 
which  makes  it  a  felony  for  the  officer  to  use 
it  directly  or  indirectly,  or  to  receive  or  agree 
to  receive  any  interest  from  any  bank  for  the 
use  or  deposit  of  it;  and  not  only  is  it  contrary 
to  the  statute,  but,  in  our  view,  it  is  an  unwise 
policy  to  consider  the  officer  as  a  debtor.  He 
is  a  trustee  charged  by  statute  with  certain 
duties  and  responsibilities,  but  having  no  right 
to  use  the  funds  for  his  own  purpose  or  to 
make  them  his  own. 

The  third  class  of  cases  so  construes  the 
bonds,  and  so  fixes  the  duties  of  public  officers 
holding  public  funds,  as  to  make  them  insurers 
of  the  safety  and  forthcoming  of  the  fund, 
upon  broad  grounds  of  public  policy.  The 
leading  case  holding  this  doctrine  of  strict  ac- 
countability is  that  of  United  Slates^.  Prescotf, 
44  U.  S.  3  How.  589,  11  L.  ed.  739.  In  that 
case  the  bond  was  conditioned  to  keep  safely 
and  pay  over  when  required  to  do  so.  and  the 
court  held  the  officer  liable  although  the  funds 
were  stolen  without  fault  on  the  part  of  the 
officer.  This  was  followed  in  United  States  v. 
Dashiell.  71  U.  S.  4  Wall.  182,  18  L.  ed.  319. 
where  the  condition  of  the  bond  was  to  pay 
over  and  account,  and  in  Boyden  v.  United 
States,  80  U.  S.  13  Wall.  17,  20  L.  ed.  527, 
where  the  condition  of  the  bond  was  to  dis- 
charge all  the  duties,  and,  under  the  act  of  Con- 
fress,  it  was  the  duty  of  the  officer  to  pay  over, 
his  was  followed  by  the  case  of  United  States 
V.  Morgan,  52  U.  8.  11  How.  154,  18  L.  ed. 
643;  Bevansv.  United  States,  80  U.  8.  13  Wall. 
56,  20  L.  ed.  531;  United  States  v.  Keehler,  76 
U.  8.  9  Wall.  88,  19  L.  ed.  574;  United  States 
V.  Watts,  1  N.  M.  553;  StaU  v.  Netin,  19  Nev. 
162.  The  rule  has  been  followed  in  many 
cases  in  the  state  cpurts,  and  evidently  on  the 
authority  of  the  leading  case.  We  cite  only 
a   few  by  way  of  illustration.     In  State  v. 
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Moore,  74  Mo.  413.  41  Am.  Rep.  822,  the  bond 
was  ''to  perform  all  the  duties,"  and  the  stat- 
ute made  it  a  duty  to  "deliver  to  his  successor 
all  money,"  and  the  officer  was  held  liable  for 
depositing  money,  as  treasurer,  in  a  bank  of 
high  standing  that  subsequently  failed.  In 
Omro  Supers,  v.  Kaime,  39  Wis.  468,  the  bond 
was  "to  faithfully  discharge  the  duties,"  and 
"properly  and  legally  disburse  and  pay  all 
moneys,  and  the  officer  was  held  liable  for  a 
deposit  in  a  bank  of  good  reputation,  but 
which  afterwards  failed.  In  State  v.  Croft,  24 
Ark.  550,  the  condition  was  "safely  to  keep 
the  money."  and  it  was  lost  by  failure  of  a 
bank  reputed  to  be  good,  and  the  officer  was 
held  liable.  See  other  cases  cited  in  22  L.  R. 
A.  451,  in  the  notes  to  the  case  of  Wilson  v.  Peo- 
ple, Puehlo  <fe  A.  V.  R.  Co.,  reported  also  in  19 
Colo.  199,  and  84Pac.  944;  iSto/e  v.  Harper,  67 
Am.  Dec.  363,  and  notes;  2  Am.  &  Eng.  Enc. 
Law,  p.  4661,  466/w,  notes  1,  2.  It  is  evident 
that  the  chancellor  followed  the  rule  laid 
down  in  the  Prescott  Case  and  cases  in  har- 
mony with  it,  and  held  defendants  liable 
on  grounds  of  public  policy.  He  says: 
"Ruin  will  occasionally  fall  upon  an  inno- 
cent man,  but  better  this  than  to  open  a  door 
for  the  escape  of  a  dishonest  custodian  of  the 
means  wruntf  from  the  honest  taxpayer  for  the 
support  of  the  government  and  the  education 
of  the  children."  On  the  other  hand  and 
holding  a  modified  or  contrary  doctrine,  may 
be  cited  the  case  of  United  States  v.  Thomas,  82 
U.  S.  15  Wall.  337.  21  L.  ed.  89,  decided  in 
1872,  in  which  the  case  of  United  States  v. 
Prescott,  supra,  was  limited,  and  it  was  held 
that  an  officer  would  be  excused  by  the  act  of 
God  or  the  public  enemy.  It  is  there  said: 
"The  general  rule  of  official  obligations  as  im- 
posed by  law  is  that  the  officer  shall  perform 
the  duties  of  his  office  honestly,  faithfully,  and 
to  the  best  of  his  ability.  This  is  the  substance 
of  all  official  oaths.  In  ordinary  cases,  to  ex- 
pect more  than  this  would  deter  upright  and 
responsible  men  from  taking  office.  This  is 
substantially  the  rule  by  which  the  common 
law  measures  the  responsibility  of  those  whose 
official  duties  require  them  to  have  the  custody 
of  property,  public  or  private.  If  in  any  case 
a  more  stringent  obligation  is  desirable,  it  must 
be  prescribed  by  statute  or  exacted  by  express 
stipulation."  And  again:  "Where,  however, 
a  statute  merely  prescribes  the  duties  of  the 
officer  as  that  he  shall  safely  keep  money  or 
property  received  or  collected,  and  shall  pay  it 
over  when  called  upon  to  do  so  by  the  proper 
authority,  it  cannot,  without  more,  be  regarded 
as  enlarging  or  in  any  way  affecting  the  degree 
of  his  responsibility."  By  an  act  passed  in 
1866,  the  Congress  of  the  United  States  pro- 
vided that  officers  who  lose  public  funds  with 
out  fault  or  negligence  may  present  the  matter 
to  the  court  of  claims,  and  if  that  court  find 
the  fact  to  be  that  way.  it  shall  be  so  certified, 
and  the  officer  shall  be  given  credit  by  the 
treasurer  in  his  accounts.  Since  then,  it  has 
also  been  provided  that  certain  classes  of  offi- 
cers, like  revenue  collectors  and  clerks,  shall 
deposit  the  funds  in  banks^^-designated  de- 
positories of  the  United  States.  Consequently 
it  appears  that,  when  the  act  of  1866  and  the 
decision  in  Thomat^s  Case  are  considered,  the 
rule  of  liability  with  respect  to  United  States 
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officers  is  that  they  are  not  liable  for  public 
funds  lost  without  fault  or  negligence  on  their 
part.  It  is  evident  that  the  rule  laid  down  in 
the  Prescott  Case  was  considered  too  harsh  and 
exacting,  and  Congress  by  the  act  of  18<>6  pre- 
scribed a  different  degree  of  liability. 

There  are  other  cases,  however,  which  have 
not  followed  the  Prescott  Case,  among  which 
may  be  cited  York  County  v.  Watson,  15  S.  C. 
1.  40  Am.  Rep.  675.  In  this  case  it  appeared 
that  the  county  treasurer  had  deposited  the 
public  money  in  his  hands  in  a  savings  bank. 
The  bank  failed,  and  the  money  was  lost. 
The  bank  had  a  good  reputation,  and  the 
money  was  deposited  to  his  credit  as  treasurer. 
The  court  held  that  he  was  not  liable.  The 
court  stated  the  rule  of  liability  as  to  trustees, 
receivers,  administrators,  guardians,  and  the 
like,  and  then  asks:  "If  it  would  be  wron^in 
principle  to  hold  a  private  trustee  responsible 
for  loss  which  no  care  of  his  could  have  pre- 
vented, would  it  not  be  equally  wrong  to  hold 
a  public  officer  responsible  under  like  circum- 
stances?" The  question  is  answered  in  the 
affirmative  by  the  opinion.  Cumberland 
County  V.  Pennell,  69  Me.  357,  31  Am.  Rep. 
284.  In  this  case  the  county  treasurer  had 
money  in  his  safe  in  his  office.  Robbers  came 
in,  and  beat  him  up,  and  then  robbed  the  safe. 
The  court  below  ruled  that  it  was  no  defense, 
but,  on  appeal,  the  supreme  court  held  that  it 
was  a  good  defense,  and  that  he  was  not  liable. 
The  case  is  well  reasoned,  and  announces  the 
rule  of  the  common  law.  In  reviewing  the 
cases  which  follow  Prescott* s  Case,  Virgin,  J., 
says:  *  'Notwithstanding  the  hi^h  character  of 
the  several  courts  whose  decisions  are  above 
cited,  we  cannot  yield  our  convictions  as  to  the 
construction  to  be  given  to  the  bond  in  such 
case,  or  concur  in  relation  to  the  new  bom 
public  policy,  based  upon  supposed  facility  or 
temptation,  which  depositaries  of  the  public 
money  are  said  to  po^ss  for  collusive  rob- 
beries. 'For,'  as  was  said  by  Redfleld,  J.,  in 
Bridges  v.  Perry,  14  Vt  262,  'we  cannot  be- 
I  lieve  that  they  are  founded  upon  any  just  war- 
rant, either  of  sound  judgment  or  constant  ex- 
perience/ "  This  case  was  approved  in  the 
later  case  of  Strout  v.  Pennell,  74  Me.  262.  In 
Alabama  it  is  held  that  a  tax  collector  who, 
without  fault,  is  robbed  by  irresistible  force, 
is  not  liable  for  the  money  of  which  he  is 
robbed.  State  v.  Houston,  78  Ala.  576.  r;6 
Am.  Rep.  59.  The  court  of  appeals  of  New 
York  considered  the  question  in  People,  ya*h, 
V.  Faulkner,  107  N.  Y.  477.  In  that  case  it 
appeared  that  the  surrogate  deposited  moneys 
in  his  hands,   which  were  the    proceeds  of 

i'udicial  sales,  in  a  private  bank,  which  failed, 
le  received  interest  on  the  fund,  for  the  benefit 
of  the  litigants,  but  it  was  deposited  subject  to 
check  or  demand.  The  court  recognizes  the 
distinction  between  public  funds  and  private 
moneys  of  litigants,  and  it  also  reviews  the 
Federal  cases  in  the  light  of  the  act  of  Con- 
gress of  1866  and  the  case  of  United  States  v. 
Thomas.  The  common-law  rule  of  liability 
was  declared  to  be  the  true  one.  and  care  and 
good  faith  to  be  the  measure  of  liability.  As 
the  banker  in  that  case  was  a  man  of  good 
standing,  and  there  was  no  negligence,  the 
surrogate  was  held  to  be  not  liable.  This  case 
also  recognizes  the  present  condition  of  things,. 
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— that  it  is  the  part  of  prudence  to  keep  funds 
in  bank,'  or  the  best  and  safest  place.  Wilson 
V.  People,  Pueblo  dt  A.  V.  R,  Co.  19  Colo.  199, 
22  L.  R.  A.  149.  In  this  case,  a  clerk  of  a 
court  deposited  the  money  in  his  hands  as  clerk 
in  a  bank  of  good  standing.  The  bank  broke, 
and  the  fund  was  lost.  It  was  held  that  the 
clerk  was  not  liable.  Among  other  things, 
the  court,  through  Goddard,  J.,  said:  "From 
the  agreed  facts  it  appears  tdat  the  money  was 
lost  through  no  fault  of  the  clerk.  He  de 
posited  the  money  in  a  bank  of  reputed  sol- 
vency,  as  elerk  of  the  court,  and  in  doing  so 
acted  as  prudent  men  ordinarily  do  with  tneir 
own  funds.  The  judgment  of  the  court  below 
must  therefore  be  upheld,  if  at  all,  upon  the 
principle  that  the  conditions  of  his  official  bond 
imposed  upon  him  an  absolute  obligation  to 
pay  the  money  when  required,  and  that  no  ex- 
ercise of  diligence  on  his  part  will  exonerate 
him  from  such  obligation.  Such  is  the  con- 
tention of  counsel  for  appellee,  and  for  its  sup- 
port he  relies  on  the  case  of  United  States  v. 
Prescott,  44  U.  S.  3  How.  578.  11  L.  ed.  734. 
decided  by  the  Supreme  Court  of  the  United 
States  in  1845,  as  the  leading  case,  and  several 
other  cases  in  that  court,  as  well  as  some 
decisions  by  state  courts,  which  approve  and 
follow  the  doctrine  therein  announced.  In 
these  cases  in  which  the  rule  contended  for  was 
sustained,  the  court  had  under  consideration 
the  liability  imposed  by  the  official  bond  of 
receiv^ers  of  public  money,  and  the  conclusions 
arrived  at  were  influenced  largely  by  consider- 
ations of  public  policy.  Whether  the  case  at 
bar  is  sufficiently  analogous  to  these  cafses  to 
bring  it  within  the  rule  therein  announced  it  is 
unnecessary  to  decide,  since  the  Supreme 
Court  of  the  United  States  in  a  later  case  has 
very  much  modified,  if  it  has  not  in  effect 
overruled,  the  extreme  doctrine  laid  down  in 
its  earlier  decisions.  In  the  caf»e  of  United 
States  V.  Thom4is,  82  U.  S.  15  Wall.  887,  21  L. 
ed.  89,  Justice  Bradley,  in  speaking  of  the 
heading  case  of  United  States  v.  Prescott,  supra, 
said :  'After  reciting  the  condition  of  the  bond, 
the  court  adds,  with  a  greater  degree  of  gener- 
ality, I  we  think,  than  the  case  before  it  re- 
quired: ''The  obligation  to  keep  safely  the 
public  money  is  absolute,  without  any  condi- 
tion, express  or  implied;  and  nothing  but  the 
payment  of  it  when  required  can  discharge  the 
bond."  This  broad  language  would  seem  to 
indicate  an  opinion  that  the  bond  made  the  re- 
ceiver and  his  sureties  liable  at  all  events, 
.  .  .  and  as  the  mone^  in  the  hands  of  a 
receiver  is  not  his. — as  he  is  only  custodian  of 
it,— it  would  seem  to  be  going  very  far  to  say 
that  his  engagement  to  have  it  forthcoming  was 
so  absolute  as  to  be  qualified  by  no  condition 
whatever,  not  even  a  condition  implied  in  law.' 
And,  after  reviewing  the  principal  cases  relied 
on  by  appellee,  he  further  snid:  'So  much 
stress  has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  indi- 
rectly, the  basis  of  a  new  rule  of  responsibility, 
that  it  seems  especially  important  to  ascertain 
what  are  the  legal  obligations  that  spring  from 
such  an  instrument.  The  learned  judges,  in 
the  great  generality  of  the  remarks  made  in 
some  of  tiie  cases  referred  to,  with  regard  to 
the  liability  of  a  receiving  officer,  and  especially 
of  his  sureties,  by  virtue  of  his  bond,  have  evi- 
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dently  overlooked  what  we  conceive  to  be  a 
very  important  and  vital  distinction  between 
an  absolute  agreement  to  do  a  thing,  and  a 
condition  to  do  the  same  thing,  inserted  in  a 
bond.    In  the  latter  case,  the  obligor,  in  order 
to  avoid  the  forfeiture  of  his  obligation,  is  not 
txmnd  at  all  events  to  perform  the  condition, 
but  is  excused  from  its  performance  when  pre- 
vented by  the  law  or  by  an  overruling  neces- 
sity.    And  this  distinction,  we  think,  affords 
a  solution  to  the  question  involved  in  this  case. 
.     .     .    The  condition  of  an  official  bond  is 
collateral  to  the  obligation  or  penalty;  it  is  not 
based  on  a  prior  debt,  nor  is  it  evidence  of  a 
debt;  and  the  duty  secured  thereby  does  not 
become  a  debt  until  default  is  made  on  the  part 
of  the  principal.    Until  then,  as  we  have  seen, 
he  is  a  bailee,  though  a  bailee  resting  under 
special  obligations.    The  condition  of  his  bond 
is,  not  to  pay  a  debt,  but  to  perform  a  duty 
about  and  respecting  certain  specific  property 
which  is  not  his,  and  which  he  cannot  use  for 
his  own  purposes.'    While  the  majority  opinion- 
distinguished    the    case    under  consideration 
from  those  preceding  it,  we  think  the  reasoning 
of  the  learned  justice  who  wrote  the  opinion 
logically  and  necessarily  overrules  the  doctrine 
laid  down  in  the  former  cases.    If,  as  therein 
announced,   the   obligation    imposed  by  the 
bond  is  absolute,  and  the  officer  was  an  insurer 
of  the  money  received  by  him,  how  could  the 
manner  or  cause  of  its  loss  affect  his  liability? 
Wherein  is  he  more  at  fault  when  overpowered 
by  one  or  two  robbers  than  he  is  when  intimi- 
dated by  an  army?    Justice  Miller  refused  to 
concur  in  the  majority  opinion,  because  it  did 
not  frankly  overrule  those  cases  and  abandon 
the  doctrine  on  which  they  rested,  and  in  his 
dissenting  opinion  stated  his  personal  views 
upon  the  question,  as  follows:     *  When  the  case 
of  United  States  v.  Dashiell,  71  U.  S.  4  Wall. 
182.  19  L    ed.  819,  came  before  the  court,  I 
was  not  satisfied  with  the  doctrine  of  the  for- 
mer cases.    I  do  not  believe  now  that,  on  sound 
principle,  the  bond  should  be  construed  to  ex- 
tend the  obligation  of  the  depositary  beyond 
what  the  law  imposes  upon  him,  though  it  may 
contain  words  of  express  promise  to  pay  over 
the  money.    I  think  the  true  construction  of 
such  a  promise  is  to  pay  when  the  law  would 
require  it  of  the  receiver  if  no  bond  had  been 
given,  the  object  of  taking  the  bond  being  to 
obtain  sureties  for  the  performance  of  that  ob- 
ligation.   Nor  do  I  believe  that,  prior  to  these 
decisions,  there  was  any  priaciple  of  public 
policy  recognized  by  the  courts  or  imposed  by 
the  law,  which  made  a  depositary  of  the  public 
money  liable  for  it  when  it  had  been  lost  or 
destroyed  without  any  fault  or  neglijjence  or 
fraud  on  his  part,  and  when  he  had  faithfully 
discharged  his  duty  in  regard  to  its  custody  and 
safekeeping. '     We  believe  the  true  rule  is  that  a 
public  officer  who  receives  money  by  virtue  of 
his  office  is  a  bailee,  and  that  the  extent  of  his 
obligation  is  that  imposed  by  law;  that  when 
unaffected  by  constitutional  or  legislative  pro- 
visions, his  duty  and  liability  is  measured  by 
the  law  of  bailment.    If  a  more  stringent  obli- 
gation is  desired,  it  must  be  prescribed  by  stat- 
ute: that  his  official  bond  does  not  extend 'to 
such  obligation,  but  its  office  is  to  secure  the 
faithful  and  prompt  performance  of  his  legal 
duties.     Instances  where  the  Constitution  and 
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statutes  of  the  state  have  increased  the  com- 
mon-law liability  of  certain  officers  have  been 
recognized  by  this  court  in  two  cases  at  least. 
In  the  case  of  State  v.  Walsen,  17  Colo.  170. 
it  was  held  that,  by  the  constitutional  provi- 
sions, the  state  treasurer  was  made  absolutely 
liable  for  state  moneys  received  by  him;  and 
in  the  case  of  McClure  v.  La  Plata  County 
Comrs.  19  Colo.  122  (recently  decided),  it  was 
held  that  a  county  treasurer,  by  virtue  of  the 
statute  regulating  the  duties  of  his  office,  was 
a  bailee  with  express  and  extraordinary  lia- 
bility. No  constitutional  or  statutory  provi- 
sion in  this  state  imposes  a  more  stringent  ob- 
ligation upon  a  c^erk  of  the  district  court  than 
that  imposed  by  the  common  law.  This  rule 
of  common  law,  as  laid  down  by  Justice 
Story,  is  as  follows:  '  In  respect  to  property 
in  the  custody  of  the  officers  of  a  court,  pend- 
ing process  and  proceedings,  such  officers  are 
undoubtedly  responsible  S)r  good  faith  and 
reasonable  diligence.  If  the  property  is  ost 
or  injured  by  any  negligent  or  dishonest  execu- 
t  on  of  the  trust.' they  are  liable  in  damages.  . 
.  .  The  degree  oi  diligence  which  officers 
of  the  court  are  bound  to  exert  in  the  custody 
of  the  property  seems  to  be  such  ordinary- 
diligence  as  belongs  to  a  prudent  and  honest 
discharge  of  their  duties,  and  such  as  is  re- 
quired of  all  persons  who  receive  compensa- 
tion for  their  services.'  Slorj',  Bailm.  5$  620. 
It  is  insisted  in  argument  that  this  doctrine 
refers  only  to  specinc  property,  ana  does  not 
apply  to  money  deposited  with  the  clerk,  be- 
cause it  is  assumed  that  he  holds  the  relation 
of  debtor  to  the  fund,  and  therefore  may  use 
•t  as  his  own.  To  this  we  cannot  agree.  The 
money  received  by  him  is  a  trust  fund,  and  a 
conversion  of  it  to  his  own  use  would  consti- 
tute embezzlement,  and  subject  him  to  crimi- 
nal prosecution.  The  defendant,  Wilson,  as 
appears  from  the  agreed  facts,  did  not  mix  the 
money  In  question  with  his  own  funds,  or  in 
any  manner  treat  it  as  his  own.  He  deposited 
it  in  the  bank  as  clerk,  and  the  ban^  had 
notice  thereby  that  the  money  so  deposited 
was  held  by  him  in  his  official  capacity.  At 
the  time  of  the  deposit  the  bank  was  in  good 
standing.  We  think,  under  the  circumstances, 
he  is  not  chargeable  with  any  fault  that  should 
render  him  or  his  sureties  liable  for  the  loss. 
The  judgment  of  the  court  below  will  be  re- 
versed, with  directions  to  enter  judgment  for 
defendants." 

This  principle  has  been  recognized  and  an- 
nounced in  Tennessee.  In  The  Oovernor  v. 
M  *Ewen  (1842)  5  Humph.  265,  it  was  declared 
that  the  liability  of  public  officers  is  to  be  de- 
termined like  that  of  private  trustees;  or,  as 
Reese,  J.,  expressed  it.  "the  measure  of  fidu 
ciary  respo  sibility,  in  the  view  of  a  court  of 
chancery,  will  be  the  same,  whether  arising 
f  om  public  or  private  relations."  In  Peck  v. 
James  (1859)  8  Head,  76,  the  rule  was  reaf- 
firmed. James,  the  trustee  of  Granger  county, 
moved  against  Peck,  his  predecessor  in  office, 
for  a  balance  of  school  funds  in  his  hands. 
Thereupon  Peck  filed  a  bill  to  be  exonerated, 
on  the  ground  that  the  money  had  been  paid 
to  him  m  bills  of  the  Bank  of  East  Tennessee, 
but  that  the  Imnk  broke  before  he  was  required 
to  pay  out  all  the  fund,  and  while  a  balance  of 
$680  in  these  notes  remained  in  his  hands.  It 
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was  held  that  the  trustee  was  entitled  to  be  ex- 
onerated.    "We  think,"  said  Caruthers.  J., 
"the  principle  settled  in  the  case  of  The  Gat- 
emor  v.  M  Ewen,  5  Humph.  265,  must  govern 
this.     It  is  held  in  that  case  that  *the  measure 
of  fiduciary  responsibility,  in  view  of  a  court 
of  chancery,  will  be  the  same,  whether  arising 
from    public  or    private  relations;'  and  that 
in  the  absence  of  bad  faith,  the  same  fair  and 
equitable  principles  of  adjustment  which  gov- 
ern the  sui'ject  of  agency  in  general  wiU  be 
applied  to  and  regulate  the  accountability  of 
public  agents."    There  are  other  cases  where 
the  officer  and  his  sureties  were  held  liable, 
but  upon  other  grounds,  which  do  not  exist  io 
this  case.     In  HiU  v.    Alston,  12  Heisk.  5tt9. 
the  clerk  and  master  of  Shelby  county  was 
held  liable  for  money  lost  by  the  failure  of  the 
bank  in  which  it  was  deposited.     It  appeared 
that  the  money  was  deposited  in  bis  individual, 
and  not  in  his  official,  name.     The  money  so 
deposited  was  partly  money  he  had  received 
officially    and  partly  his  own  private  means. 
Interest  w?s  paid  to  him  on  these  deposits.  He 
was  held  liable  on  the  ground  that  the  money 
was  deposited  with  his  personal  money  to  his 
individual  credit,  under  an   agreement  to  re- 
ceive interest  thereon.     The  inference  is  un- 
deniable that,  if  the  facts  had  been  otherwise, 
the  clerk  would  not  have  been  held  liable.     In 
Comfort  V.  Patterson,  2  Lea,  670,  the  question 
was  whether  a  clerk  and  master  could  set  off  a 
claim  on    account    of  a  deposit  made  in  a 
broken  bank,  against  a  note  the  bank  held 
against  him.    The  facts  were  thai  the  deposit 
was  to  the  credit  of  "M.  L.  Patterson,  C.  & 
M."    It  really  consisted  of  (1;  his  individual 
means,  (2)  and  costs  to  which  be  was  entitled, 
(8)  and  funds  received  officially.     A  few  days 
before  the  bank  failed,  he  deposited  $1,500  of 
his  individual  means  to  the  credit  of  this  ac 
count.     The  note  against  which  he  pleaded  the 
set-off  was  only  for  $1,000.     It  was  held  that 
this  plea  of  set  off   was  good.     It  was  held 
that  the  clerk's  *  individual"  share  of  the  fund 
exceeded  bis  indebtedness,  and  could  be  set  off 
against  it.     The  question  was  reserved  whether 
he  could  set  off  the  balance  of  the  fund  against 
an  individual  claim.     It  was  said,  by  way  of 
dictum,  that  funds  of  various  cases,  deposited 
in  one  general  deposit  in  the  officer's  name  as 
clerk  and  master,  "without  any  designation  of 
the  case  or  party  entitled,"  would  be  personal, 
and  the  words  would  be  deseriptio  person<f, 
••not  altering  the  rights  of  either  party." 

We  think  that  it  is  not  in  accord  with  the 
spirit  of  our  decisions,  whatever  it  may  be 
elsewhere,  nor  with  sound  public  policy .  to 
hold  a  public  officer  liable  for  public  funds  as 
an  insurer.  His  obligation  is  the  same  as  that 
prescribed  by  the  common  law,  which  is  that 
he  discharge  his  trust  with  diligence,  prudence, 
caution,  and  good  faith,  such  as  prudent  per- 
sons bestow  upon  their  own  important  affairs. 
This  is  the  rule  laid  down  in  3Ieechem,  Puh. 
Off.  §  801;  Murfree.  Off.  Bonds.  §  197;  United 
States  V.  Thomas,  82  U.  S.  15  Wall.  »42.  21 
L.  ed.  91;  Cufnberland  County  v.  PenneU  68 
Me.  357,  81  Am.  Rep.  284.  Under  such  rule, 
a  private  trustee  is  not  liable  for  money  lost  bv 
the  failure  of  a  bank,  when  the  reputation  of 
the  bank  is  good,  and  the  money  is  deposited 
in  good  faith  to  the  trustee's  credit,  separate 
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tand  apart  from  his  own  (1  Perry.  Tr.  448; 
Lietz  y.  Mitchell,  12  Heisk.  676);  and  the  same 
rule  applies  to  an  administrator  (  WiUrford  v. 
WaUon,  12  Heisk.  476),  or  an  executor  (Pritch- 
ard.  Wills,  699).  It  is  difficult  to  see  what  just 
end  or  sound  public  policy  can  be  subserved 
by  adopting  a  different  rule  as  to  public  offi- 
cials. If  a  public  officer  is  held  to  be  an  in- 
surer against  loss  when  he  exercises  the  utmost 
diligence,  caution,  and  good  faith,  it  will  result 
that  no  man  of  any  financial  standing  or  busi- 
ness prudence  would  accept  a  public  trust 
which  involves  the  handling  of  public  money. 
There  would  be  but  little  mducement  to  act 
honestly  and  in  good  faith,  since  neither  would 
avail  against  an  unforeseen  and  unavoidable 
casualty.  We  are  of  opinion  that,  under  our 
statutes  and  decisions,  a  public  officer  in- 
trusted with  public  funds  is  not  an  insurer 
asrainst  loss,  but  is  liable  only  if  he  act«  with- 
out proper  diligence,  caution,  prudence,  and 
good  faith.  We  think  this  is  the  sound  rule, 
notwithstanding  the  weight  of  earlier  authority 
holding  the  contrary  doctrine,  and  all  or  nearly 
all  based  upon  the  Prescott  Case, 

We  proceed,  therefore,  to  examine  whether 
Copeland,  the  trustee,  did  exercise  the  proper 
diligence,  caution,  prudence,  and  good  faith 
necessary  to  absolve  him  from  liability  for  the 
loss  in  this  cause.  He  had  in  his  hands  $5,000 
of  public  money,  which  he  deposited  in  Marr's 
Bank  on  the  9lh  of  February,  1898.  He  could 
not,  at  the  time,  lawfully  pay  it  out,  and  it 
was  his  duly  to  keep  it.  Before  making  the 
deposit  in  that  bank  he  consulted  the  judge  of 
the  county  court  of  Overton  county,  and  re- 
quested him  to  have  the  court  designate  a  place 
to  put  the  fund  until  he  was  called  upon  to  pay 
it  out,  stating  that  he  would  put  it  anywhere 
the  court  would  select.  He  advised  with  Mr. 
W indie,  one  of  his  bondsmen,  and  a  good 
business  man  and  merchant,  as  to  where  it 
should  be  placed,  and  Windle  suggested  that 
the  local  bank  of  Livingston,  in  Overton 
county,  could  be  easily  robbed,  and  advised 
that  it  be  kept  in  some  Nashville  bank.  The 
trustees  of  the  county,  for  several  years,  had, 
as  a  matter  of  safety,  deposited  the  public 
funds  under  their  control  in  Nashville  and 
Sparta.  He  conferred  with  many  persons, 
-who  advised  that  it  be  placed  in  some  goo:i 
bank.  Marr's  Bank  stood  high  at  the  time. 
Defendant's  bondsman,  Windle,  recommended 
it.  He  was  advised  by  Judge  Goodpasture,  a 
former  resident  of  Overton  county,  a  man  of 
experience  and  substance,  to  select  i*  arr's 
Bank,  with  the  statement  that  he  had  been  de- 
positing in  it  for  twenty-six  years.  He  was 
then  residing  at  Nashville,  and  depositing  in 
it.-  It  appears  to  have  been  the  only  bank  in 
Nashville  that  did  not  close  its  doors  in  the 
panic  of  1878.  The  reputation  of  the  bank  at 
Nashville,  as  well  as  elsewhere,  was  excellent. 
It  had  been  in  apparently  successful  operation 
for  thirty  years.  Other  bankers,  lawyers,  and 
business  men  of  Nashville  say  that  its  reputa- 
tion was  above  suspicion.  The  money  was  put 
to  his  credit  as  trustee,  and  was  not  mixed  with 
any  funds  of  his  own.  It  remained  until  June 
13,  1893,  when  Copeland  attempted  to  draw  it 
out.  After  persistent  demands,  $2,000  was 
paid,  and  then  the  remaining  $3,000  was  again 
persistently  demanded.    The  whole  of  it  was 


all  the  time  subject  to  check  on  demand.  The 
bank  could  not  pay  the  $8,000  an^  suspended, 
and  assigned  on  the  next  day,  and  proved  to 
be  totally  insolvent,  and  only  a  pro  rata  of 
about  6  per  cent,  or  $180.  has  ever  been  re- 
ceived since  its  suspension.  It  is  said,  how- 
ever, that  the  deposit  was  made  with  an  under- 
standing that  Copeland  was  to  receive  6  per 
cent  interest  on  it,  and  interest  was  subse- 
quently entered  up  on  the  account  on  the  books 
of  the  bank,  the  amount  being  $42.50,  as  of 
date  March  81.  1898.  Copeland  denies  posi- 
tively that  he  ever  received  a  cent  of  interest, 
directly  or  indirectly,  or  that  there  was  any 
agreement  that  he  should  receive  any.  It  ap- 
pears to  have  been  the  custom  of  the  bank  to 
enter  upon  the  pass  book  of  the  customer  the 
fact  that  interest  was  to  be  allowed,  when  such 
was  the  agreement,  and  no  such  entry  was 
made  ^ippn  the  pass  book  given  to  Mr.  Cope- 
land. There  was,  however,  an  entry  made  on 
the  ledger  of  the  bank,  after  the  name  of 
Copeland,  trustee,  "6  per  cent."  This  is  ex- 
plained by  Mr.  Freeman,  the  bookkeeper,  with 
the  statement  that  the  "country  accounts"  of 
the  bank  were,  as  a  rule,  interest-bearing,  and 
he  80  entered  it  without  any  instructions  to  do 
so.  Marr  gives  the  same  explanation.  All 
the  witnesses,  Marr,  Freeman,  Copeland,  and 
Goodpasture,  state  that  no  interest  was  to  be 
paid;  Marr's  statement  being  somewhat  in- 
definite and  negative  in  character.  It  appears 
that,  previous  to  this.  Copeland  had  some 
funds  in  the  local  bank  of  Livingston,  which 
offered  to  pay  interest  on  the  deposit,  which 
Copeland  refused;  but  he  did  accept  a  gratuity , 
as  be  says,  a  present,  in  consideration  of  his 
deposit,  and  a  credit  of  2  per  cent  was  entered 
on  his  account  on  several  occasions. 

The  statement  of  the  president  and  cashier 
of  the  bank  at  Livingston  are  given,  and 
from  these  we  get  the  only  intimation  of 
fact  which  tends  to  show  any  want  of  good 
faith  and  unselfish  action  on  the  part  of 
Copeland,  outside  of  the  book  entry  to  which 
we  have  already  referred.  It  appears  that  the 
defendant  Copeland  had  $1,700  on  deposit  in 
this  bank,  and  drew  it  out  only  a  day  or  two 
before  making  the  deposit  in  Marr's  ^nk.  He 
had  kept  his  money  in  this  bank  for  a  year  or 
two,  and  had  been  paid  interest  or  a  gratuity 
as  before  stated.  It  is  argued  from  this,  and 
the  entry  upon  the  ledger  at  Marr's  Bank,  that 
Copeland  was  to  have  interest  from  the  latter 
bank  at  the  higher  rate  of  6  per  cent  instead  of 
2,  as  paid  by  the  Livingston  Bank.  Mr.  Estes, 
the  cashier  of  the  Livineston  Bank,  states  that, 
a  short  time  before  the  failure  of  Marr^s  Bank, 
he  met  with  Copeland  in  Nashville.  At  that 
time  there  was  a  financial  panic  all  over  the 
countrv,  which  had  affected  the  country  banks 
as  well  as  the  city  banks  of  Nashville.  The 
Capital  City  Bank  of  Nashville  closed,  and  on 
the  next  morning  witness  had  a  conversation 
with  Copeland,  in  which  the  distressed  condi- 
tion of  all  the  banks  was  commented  upon, 
and  in  that  conversation  Copeland  stated  that 
he  had  his  money  in  Nashville,  and  was  a  little 
uneasy  about  it.  Witness  said  to  him,  if  he 
would  take  his  deposit  back  to  the  Livingston 
Bank,  he  could  check  on  it  at  any  time,  and 
he  and  Miller,  the  president,  would  go  security 
for  the  bank,  and  allow  4  per  cent  interest  on 
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the  deposit.  Copeland  replied,  * 'Can't  you 
beat  that?"  and  witness  responded  that  he 
could  not  and  would  not;  and  Copeland  there- 
upon replied,  *'I  can  beat  that  here  in  Nash- 
ville." He  then  adds,  but  in  a  very  indefinite 
way,  that  he  intimated  to  Copeland  ihatMarr's 
Bank  was  unsound,  and  Copeland  then  referred 
to  the  Fourth  National  of  Nashville,  and  left 
witness  under  the  impression  it  was  in  the 
Fourth.  A  few  days  thereafter  Copeland  was 
in  Livingston,  and  stated  to  witness  that  he  had 
seen  Miller,  the  president,  and  he  had  agreed  to 
the  proposition  witness  bad  previously  made. 
On  this  occasion  witness  states  that  he  a^ain 
referred  to  the  unsoundness  of  Marr's  Bank. 
He  proves  that  he  and  Miller,  at  that  time, 
were  worth  $20,000  of  property  free  from  in- 
cumbraqce  and  subject  to  execution.  On  cross- 
examination  he  states  that  Copeland  did  not 
say,  in  the  Nashville  conversation,  that  he 
could  do  better  because  he  could  get  a  higher 
rate  of  interest.  He  was  also  examined  as  to 
the  condition  of  the  Livingston  Bank,  and 
stated  that  it  had  a  capital  of  $20,000;  that  it 
owed  depositors,  at  the  date  Marr's  Bank 
failed.$37.807.04,and  had  cash  $4,527,  and  loan 
notes,  $28,700:  that  it  had  tied  up  in  the  Com- 
mercial National  Bank,  which  had  then  failed, 
$20,080.80;  thatafier  (hefailure  of  the  Commer- 
cial National  Bank  the  Livingston  Bank  bor- 
rowed all  the  money  it  could  get,  and  paid  10 
to  12  per  cent  for  it  from  some  parties,  and 
lower  rates  to  others,  the  cashier  and  presi- 
dent going  the  bank's  security.  Miller  cor- 
roborates Estes  it)  many  particulars.  He  states, 
in  addition,  that  he  offered  Copeland  interest  on 
his  deposit,  which  Copeland  declined,  but  said 
he  would  accept  a  gratuity;  that  they  borrowed 
all  the  money  they  could  get  to  tide  their  bank 
over  the  financial  troubles.  Copeland,  being 
recalled,  states  that  in  the  conversation  at 
Nashville,  no  mention  whatever  was  made  of 
Marr's  Bank,  and  only  upon  one  other  occasion, 
when  Mr.  Estes,  referring  to  one  of  Marr's  cir- 
culars, said  that  his  bank  would. break  some 
day.  He  corroborates  Estes  and  Miller  about 
the  proposition  to  return  the  funds  to  the  Liv- 
ingston Bank,  and  that  Miller  and  Estes  would 
be  securities,  and  allow  4  per  cent  interest,  to 
which  he  replied  he  could  beat  that,— meaning 
that  he  could  beat  it  by  keeping  the  money 
safe,  for  he  had  examined  into  the  condition  of 
the  Livingston  Bank  after  the  failure  of  the 
Commercial,  and  did  not  consider  it  safe,  and 
knew  that  it  was  borrowing  all  the  money  it 
could  get.  He  consulted  with  attorneys  and 
others,  and  was  advised  not  to  return  his  money 
to  tbe  Livingston  Bank,  and  in  this  he  is  cor- 
roborated by  several  witnesses.  This  is  the 
substance  of  all  the  testimony  as  to  the  condi- 
tion of  the  bank  and  the  caution  and  care  ex- 
ercised by  defendant  Copeland  in  regard  to  it. 
It  is  said  that  defendant  had  no  right  to  de- 
posit it  in  any  bank;  that  by  so  doing  he  simply 
parted  with  the  money,  and  made  the  bank  his 
debtor;  that  he  could  not  loan  the  money  di- 
rectly to  a  bank  or  an  individual;  that  a  deposit 
is  virtually  a  loan;  and  that  it  should  have 
been  kept  as  a  special  deposit  in  some  vault  or 
safe.  This  argument,  we  think,  is  quite  plaus- 
ible, but  is  more  specious  than  sound.  If  the 
money  had  been  deposited  in  a  vault  of  a  bank, 
or  in  a  safe,  and  lost,  under  the  authorities 
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cited  and  relied  on  by  plaintiff  tbe  defendant 
would  still  have  been  liable,  even  though  it  had 
been  placed  in  a  safe  furnished  for  that  pur- 
pose by  the  county  or  state  authorities.  Jef- 
ferson  County  Conir$.  v.  Lineberger,  3  Mont. 
231,  35  Am.  Rep.  4^2;  WiUon  v.  People,  PueUa 
dt  A.  V.  E.  Co.  (Colo.)  22  L.  R.  A.  451.  noU, 
The  question  resolves  itself  into  a  business 
proposition,  whether  it  is  more  prudent  to  de- 
posit the  money  in  bank,  or  place  il  as  a  special 
deposit  in  some  vault  or  safe.  The  consen.>us 
of  public  opinion  and  the  almost  universal 
trend  of  business  transactions  are  in  favor  of  the 
former  proposition,  bearing  in  mind  that  the 
funds  must  be  kept  separate  and  apart,  and 
must  be  put  to  the  proper  credit,  and  be  sub- 
ject to  immediate  check,  and  placed  in  a  bank 
whose  reputation  is  above  question,  and  the 
deposit  made  in  good  faith,  and  not  because  of 
personal  benefits  or  advantages  which  may 
accrue  to  th€i  officer.  Our  act,  making  it  a 
felony  to  receive  interest  upon  money  deposited 
in  bank  by  a  public  ofllcer,  impliedly  concedes 
that  it  may  be  deposited  in  bank.  The  liability 
of  banks  for  special  deposits  is  quite  limited. 
If  the  deposit  is  for  hire,  then  ordinary  care 
only  is  required.  If  no  hire  or  compensation  is 
paid,  onl^  slight  care  is  required,  and  tbe  bank 
is  only  liable  for  gross  negligence.  2  Am.  & 
Eng.  Enc.  Law,  pp.  95,  96,  and  notes.  The 
law  allows  an  officer  no  compensation  to  be 
used  in  the  hiring  of  a  special  de^)sit. 

We  do  not  consider  a  public  officer  a  special 
bailee,  in  the  sense  that  he  must  keep  the 
identical  funds  which  he  collects,  and  pay  them 
out.  If  this  be  held,  it  must  necessarily  result 
in  much  embarrassment  and  confusion.  In 
the  first  place,  it  would  necessarily  follow  that 
the  collector  must  receive  onlv  gold,  silver,  or 
such  money  as  is  a  legal  tencfer,  for  he  could 
only  require  those  who  have  demands  against 
the  fund  to  receive  such  legal  tender.  Again, 
he  must  handle  this  fund  every  lime  it  be- 
comes necessary  to  make  a  payment  out  of  it, 
and  thus  expose  it  upon  every  occasion  when 
it  is  necessary  to  handle  it.  It  Would  also  fol- 
low that  he  must  have  it  in  such  shape,  de- 
nominations, and  amounts  as  would  enable  him 
to  make  the  exact  change  necessary  to  pay 
each  claimant;  otherwise,  he  would  be  com- 
pelled to  mingle  other  funds  with  it.  and  thus 
destroy  its  integrity  as  the  original  money  re- 
ceived. It  would  prevent  the  giving  of  checks, 
which  are  so  necessary  to  the  prompt  and 
proper  despatch  of  business  and  keeping  of 
accounts  in  everyday  transactions. 

The  learned  chancellor  was  of  opinion  that 
due  caution  and  diligence  were  not  used  by  de> 
fendant.  He  says:  **In  this  case  the  defendant 
made  no  personal  examination,  nor  did  be  have 
any  examination  made,  as  to  the  solvency  of 
Marr's  Bank,  nor  had  the  bank  officials  made 
any  publication  for  a  long  while  of  its  condi- 
tion, as  required  by  its  charter.  He  look  the 
opinion  of  his  friends,  whom  he  confided  in; 
but  the  opinions  given  were  not  based  upon 
any  examination  or  actual  knowledge  as  to  tbe 
solvency  of  the  bank."  Nothing  can  be  predi- 
cated, to  the  prejudice  of  the  defendant,  that 
he  did  not  make  or  cause  to  be  made  a  personal 
examination  of  tbe  bank.  Such  an  examina 
lion,  except  perhaps  by  an  expert,  would  have 
,  resulted  in  nothing  reliable.    Nor  would  any 
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bank  of  standiDg  submit  to  a  personal  examioa- 
tion  by  its  customers.  The  standing  of  a  bank 
can  alone  be  determined  by*  outsiders,  by  its 
mode  of  doing  business  and  its  reputation  in 
business  circles.  The  fact  that  it  did  not  make 
the  stated  publications  required  by  law  is  a  cir- 
cumstance to  be  considered,  with  all  others, 
bearing  upon  the  question  of  due  caution  in  its 
selection,  and  must  be  considered  in  connec- 
tion with  the  fact  that,  although  the  law  stood 
upon  the  statute  books,  it  had  not  been  ob- 
served by  state  banks.  The  want  of  such  pub- 
lication is  a  failure  to  comply  with  the  law, 
but,  under  the  circumstances,  not  an  indication 
of  unsafe  condition. 

The  conclusions  to  which  we  come,  upon  an 
examination  of  the  entire  record,  are: 

1.  That  the  defendant  was  not  an  insurer  of 
the  safely  of  the  public  funds  in  his  hands,  but 
responsible  only  for  the  exercise  of  good 
faith,  diligence,  prudence,  and  caution,  and  a 
disinterested  effort  to  keep  and  preserve  the 
fund  for  those  entitled. 

2.  That  it  was  neither  negligence  nor  want 
of  proper  business  prudence  and  caution  to  de- 
posit the  funds  in  a  bank  of  undoubted  stand- 
ing and  reputation;  and  Marr's  Bank,  at  the 
time  of  the  deposit,  had  such  standing  and 
reputation. 

8.  The  defendant  Copeland  cannot  be  con- 
sidered as  a  debtor  for  the  funds  in  his  hands, 
but,  on  the  contrary,  had  no  right  to  use  them 
in  any  way,  except  for  the  purposes  of  his 
trust:  and  he  held  them,  not  strictly  as  a  spe- 
cial bailee,  but  as  a  trustee  clothed  with  legal 
duties  and  liabilities, 

4.  The  measure  of  the  trustee's  liability  is 
fixed  by  the  laws  relating  to  his  oflBce,  and  not 


merely  by  the  terms  of  his  bond,  and  there  is  no 
unconditional  obligation  to  pay  under  any  and 
every  contingency.  The  primary  object  and 
purpose  of  this  bond  are,  not  to  fix  or  define 
the  limit  of  his  liability,  but  to  superadd  to  his 
personal  responsibility  the  security  of  his 
bondsmen:  and  the  liability  of  both  principal 
and  sureties  under  the  bond  is  fixed  by  the  laws 
relating  thereto. 

5.  The  weight  of  the  evidence  is  that  there 
was  no  agreement  that  interest  should  be  paid 
upon  the  deposit  by  Marr,  and  defendant 
Copeland  was  not  influenced  by  this  consider- 
ation to  make  the  deposit  in  that  bank. 

6.  The  defendant  Copeland  was  justified  in 
not  returning  the  funds  to  the  Livingston 
Bank,  when  the  president  and  cashier  of  that 
bank  suggested  that  it  be  done.  The  propof^i- 
tion  made  by  the  president  and  cashier  to  in- 
duce its  return  was  an  illegal  one,  so  far  as 
interest  promised  was  concerned,  and  was  cal- 
culated to  arouse  suspicion  as  to  the  condition 
of  the  bank.  Nor  would  it  have  been  an  act 
of  prudence,  under  the  facts  in  this  record,  to 
return  the  fund  to  that  bank,  in  its  condition 
at  that  time,  even  though  it  was  secured  by  the 
personal  indorsement  of  the  president  and 
cashier.  The  liability  of  the  bank,  as  well  as 
these  ofllcers,  was  at  that  time  too  great  to  war- 
rant the  trustee  in  pulling  his  funds  into  their 
hands,  even  on  the  security  offered. 

7.  The  decree  of  the  chancellor,  in  holding 
the  defendant  Copeland  and  bis  sureties  liable 
for  the  funds  deposited  in  the  Nashville  Savings 
Company,  and  which  were  lost  by  its  failure, 
is  erroneous  under  the  facts  in  this  record, 
and  must  be  reversed,  and  the  bill  must  be  dis 
missed. 
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James  C.  FAIRCHILD,   Appt, 

V. 

John    B.    HEDGES,    Treasurer    of    Pierce 
County,  et  al.,  Bespis. 
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The  loes  of  public  money  by  a  bank  fail- 
ure will  not  prevent  liability  of  the  county 
treasurer  upon  bis  bond  to  pay  the  money  as  the 
oommissioners  sbail  direct,  although  he  was  not 
negligent  in  selecting  the  bank  and  the  county 
had  not  provided  a  suitable  and  safe  place  in 
which  to  deposit  the  money. 

(February  27, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supenor  Court  for  Pierce  County  in 
favor  of  defendants  in  an  action  brought  to 
compel  defendants  to  accept  certain  certificates 
of  receivers  of  an  insolvent  bank  in  settlement 
of  plaintiff's  account  as  former  treasurer  of 
said  county.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Not*.— As  to  the  conflictinir  authorities  on  the 
liability  upon  an  offioer^s  bond  for  loss  of  money 
by  bank  failure,  see  Wilson  v.  People,  Pueblo  &  A. 
V.  R.  Co.  (Colo.)  2?  L.  R.  A.  449,  and  note;  also  the 
case  of  State,  Overton,v.  Copeland  (Tenn.)  ante,  844. 
81  L.  R.  A, 


Messi's.  Snell  A  Bedford,  for  appellant: 

The  various  courts  have  taken  two  views 
upon  the  question  of  the  liability  of  officers. 

Mechem.  Pub.  Off.  §  801. 

Since  Marx  v.  Parker,  9  Wash.  478,  that 
question  has  been  absolutely  and  finally  settled 
in  favor  of  the  less  stringent  or  bailee  theory. 
The  line  of  authorities  holding  in  favor  of  the 
bailee  theory  are: 

United  States  v.  Thomas,  82  U.  S.  15  Wall. 
387,  21  L.  ed.  89;  Cumberland  Vovnty  v.  Pen- 
neU,  69  Me.  857,  81  Am.  Rep.  284;  PeopU, 
JVasIi.  V.  Faulkner,  107  N.  Y.  477;  AUxtny 
County  Supers,  v.  Dorr,  25  Wend.  440;  York 
County  V.  Watson,  15  S.  C.  1,  40  Am.  Rep. 
675;  Wilson  v.  People,  Pueblo  db  A.  V.  R,  Co., 
19  Colo.  199,  22  L.  R.  A.  449;  McClure  v.  Im 
Plata  County  Comrs.  19  Colo.  122;  State  v.  Mc- 
FetHdge,  84  Wis.  478,  20  L.  R.  A.  228;  Story, 
Bailm.  620;  Perrv,  Tr.  ^  441;  Bridges  v.  Perry, 
14  Vt.  262;  State  v.  Houston,  78  Ala.  576.  56 
Am.  Rep.  59:  Odd  Fellows  Mut.  Aid  Asso.  v. 
James,  68  Cal.  599,  49  Am.  Rep.  107. 

Such  a  deposit  is  not  a  loan  even  though  the 
statute  provides  that  the  commissioners  shall 
once  a  quarter  count  the  money  in  the  hands 
of  the  treasurer. 

State  V.  McFetridge,  supra;  Moulton  v.  Mc. 
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Lean,  5  Colo.  App.  454;  United  States  v. 
Thomas,  82  U.  S.  15  Wall.  387,  21  L.  ed.  89; 
WiUon  V.  People,' Pueblo  d  A.  V.  R.  Co.,  Cum- 
berland County  V.  PenneU,  and  People,  Nash, 
V.  Faulkner,  supra;  Tillinghast  v.  Merrill,  77 
Hun,  481;  York  County  v.  Watson,  and  Bridges 
V.  Perry,  supra. 

Messrs.  Coiner  ft  Shackleford,  for  re- 
spondents: 

Where  a  general  deposit  of  money  is  made 
in  a  bank,  the  title  to  the  money  passes  to  the 
bank;  the  relation  of  debtor  and  creditor  arises 
between  the  depositor  and  the  bank. 

The  only  duty  of  the  bank  is  to  pay  the  de- 
positor a  like  amount  of  money  upon  demand. 
It  is  a  loan. 

Phanix  Bank  v.  Risley,  111  U.  S.  125,  28  L. 
ed.  874;  1  Morse,  Banks  &  Banking,  8d  ed. 
§  289;  2  Am.  &  Eng.  Enc.  Law,  pp.  93,  94; 
Story,  Bailm.  9th  ed.  88;  State  v.  Keim,  8 
Neb.  68. 

There  is  no  difference  in  law  between  a  loan 
to  a  banking  corporation,  copartnership,  or 
company,  and  a  loan  to  any  other  kind  of  a 
corporation,  company,  or  copartnership,  or  to 
anmdividual. 

There  is  no  difference  between  a  deposit  with 
a  bank  and  a  deposit  with  a  mercantile  firm  or 
copartnership. 

Payne  v.  Gardiner,  29  N.  Y.  146. 

Any  use  of  the  public  moneys  except  as  au- 
thorized by  law  is  unlawful. 

Marx  V.  Parker,  9  Wash.  473;  State  v. 
Krug,  12  Wash.  288. 

The  treasurer  is  absolutely  liable  for  the 
moneys  entrusted  to  his  care,  and  must  account 
for  and  pay  over  the  identical  moneys  received, 
or  moneys  of  equal  value  and  amount. 

Throop.  Pub.  Off.  222,  223;  State  v.  Netin, 
19  Nev.  162;  State  v.  Moore,  74  Mo.  418,  41 
Am.  Rep.  323;  Perley  v.  Muskegon  County,  32 
Mich.  181,  20  Am.  Rep.  687;  Lmory  v.  Polk 
County,  51  Iowa,  50,  83  Am.  Rep.  114;  Oriffln 
v.  Mississippi  Letee  Conirs.  71  Miss.  767;  Rose 
v.  Doufjlass  Tu)p.  52  Kan.  451;  Wilson  v. 
Wichita  County,  67  Tex.  647:  McKinney  v. 
Robinson,  84  Tex.  489;  TiUinghast  v.  MernU, 
77  Hun,  481;  W^ard  v.  School  Dist.  No.  16,  10 
Neb.  293;  Nason  v.  Directors  of  the  Poor,  126 
Pa.  445. 

Gordon,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  was,  for  four  years  prior  to 
January,  1895,  the  qualified  ana  acting  treas- 
urer of  Pierce  county,  and  the  respondent 
Hedges  succeeded  him  as  such  treasurer.  The 
respondents  Holmes,  Roeers,  and  Bartholo- 
mew constitute  the  board  of  commis-sioners. 
and  the  respondent  Gloyd  is  county  auditor  of 
said  county.  From  the  record  it  appears  that, 
during  his  terms  of  ofiSce  as  such  treasurer, 
the  appellant  deposited  sums  of  money  coming 
into  his  hands  as  such  treasurer  in  various 
banks,  some  of  which  banks  thereafter  failed, 
and  this  proceeding  was  instituted  by  the  ap- 
pellant to  compel  the  respondents  to  accept,  in 
settlement  of  appellant's  account  as  treasurer, 
certain  receivers*  certificates  of  insolvent  banks. 
The  petition  asserts  that  the  deposits  were 
^  with  the  knowledge  of  the  respondents, 
^1  accordance  with  his  business  custom; 
either  the  county  of  Pierce  nor  the 
LA. 


board  of  county  commissioners  of  said  county 
provided  him  with  any  safe  place  for  keeping 
the  funds;  that  the  safest  and  surest  manner 
of  keeping  them  was  to  make  a  deposit  of 
them  in  reliable  banks  of  good  standing  in 
the  community;  that  the  several  banks  selected 
by  him  as  places  of  deposit  were  of  high  stand- 
ing and  repute,  etc.  The  lower  court  sustained 
respondents'  motion  to  quash  the  affidavit 
upon  which  the  application  for  a  writ  of  man- 
date was  based,  and,  the  relator  electing  to 
stand  thereon,  judgment  of  dismissal  was  ren- 
dered, from  which  he  appeals.  For  a  better 
understanding  of  the  nature  of  the  contro- 
versy, we  quote  the  following  from  the  open- 
ing statement  contained  in  appellant's  brief, 
viz.:  "The  question  at  issue  in  this  action  Is 
narrowed  by  agreement  of  parties  to  the  con- 
sideration of  the  one  question,  to  wit:  *Is  the 
county  treasurer  of  Pierce  county.  Wash.,  lia- 
ble personally  or  upon  his  bond  for  money 
deposited  in  a  bank  which  afterwards  becomes 
insolvent,  in  a  case  where  there  is  no  charge  of 
negligence  or  want  of  care  in  any  degree 
against  the  treasurer,  and  where  it  is  further 
admitted  that  the  county  has  not  provided  a 
suitable  and  safe  place  in  which  to  deposit  the 
amount  of  money  which  may  come  into  the 
treasurer's  hands  f  " 

Appellant's  contentions  are:  (1)  That  the 
treasurer  is  not  the  debtor  or  insurer  of  the 
money  that  comes  into  his  hands,  but  only  the 
bailee  for  hire,  or  trustee  of  an  express  trust, 
who  was  only  responsible  for  the  exercise  of 
good  faith  and  reasonable  skill  and  diligence 
in  the  discharge  of  his  trust;  and  (2)  that  there 
is  no  statutory  or  constitutional  inhibition 
against  depositing  such  funds  in  the  banks  for 
safe-keeping;  that,  under  the  circumstances,  it 
was  his  duty  to  so  deposit  said  funds;  and  that 
he  would  be  liable  for  negligence  only  in  se- 
lecting such  depositories.  Section  5,  art.  11. 
of  the  Constitution  of  the  state,  requires  that 
"the  legislature  shall  provide  the  strict  ac- 
countability of  the  said  officers  [referring  to  the 
county  ofiScers]  for  the  fees  which  may  be  col- 
lected, and  for  all  public  moneys  which  may 
be  paid  to  them,  or  officially  come  into  their 
possession."  The  statute  makes  it  the  duty  of 
the  county  treasurer  to  receive  all  moneys  due 
and  accruing  to  the  county,  and  disburse  the 
same  in  the  manner  provided  by  law,  and  re- 
quires him,  before  entering  upon  the  duties  of 
his  office,  to  give  a  bond  to  the  county,  condi- 
tioned, among  other  things,  that  "all*  moneys 
received  by  him  for  the  use  of  the  county  shall 
be  paid  as  the  commissioners  shall  from  time 
to  time  direct,  except  where  special  provision 
is  made  by  law  for  the  payment  of  such  mon- 
eys, by  order  of  any  court,  or  otherwise,  and 
for  the  faithful  discharge  of  his  duties."  1 
Hill's  Code,  ^  211.  An  examination  of  all  the 
authorities  has  satisfied  us  that,  while  such  of- 
ficers are  bailees,  "they  are  special  bailees, 
subject  to  special  obligations,"  and  that  "it  is 
evident  that  the  ordinary  law  of  bailment  can- 
not be  invoked  to  determine  the  degree  of  their 
responsibility."  United  States  v.  Tkofnas,  82 
U.  S.  15  Wall.  387, 21  L.  ed.  89.  "His  liability 
is  to  be  measured  by  his  bond,  and  that  binds 
him  to  pay  the  money."  Boyden  v.  United 
States,  80  U.  S.  18  Wall.  17,  20  L.  ed.  527. 

On  this  branch  of  the  case,  this  court,  in 
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Marx  V.  Parker,  9  Wash.  478,  after  reviewing 
the  authorities  bearing  upon  the  propo'Siiion, 
said:  "It  seems  to  us  that  Avery  one  of  the  earlier 
cases  cited,   where    the  expression  was  used 
that  such  and  such  an  officer  was  not  a  bailee, 
or  a  mere  bailee,  or  was  a  debtor,  must  be  re- 
garded from  the  standpoint  of  the  court  and 
the  particular  case.    They  were,  one  and  all, 
cases  where  suit  had  been  brouglu  upon  the 
bond  of  the  officer,  and  he  was  attempting  to 
excuse  his  default  because  he  had  lost  the  money 
by  robbery,  or  from  some  other  cause  over 
which  he  claimed  to    have  had  no  control. 
But  in  every  such  case  it  was  held  that  his  lia- 
bility was  absolute,  and  the  true  reason  under 
United  States  v.  Thomas,  supra,  must  be,  not 
that  he  was  any  the  less  a  bailee,  but  that  the 
statute  imposed  upon  him  a  measure  of  duly 
larger  than  that  found  in  the  common  law.'' 
We  take  it  that  it  is  fundamental  in  the  law  of 
bailments  that  the  amount  of  care  which  the 
bailee  is  required  to  take  of  the  goods  or  prop- 
erty intrusted  to  him  may  be  expressly  fixed 
by  the  contract,  and  that  it  is  only  in  the  ab- 
sence of  an  express  agreement  that  the  law 
presumes  it  to  have  been  the  intention  of  the 
parties    that    a   bailee  for    hire    (other  than 
common  carriers  and  the  like)  is  required  to  ex 
erciseonly  ordinary  care, prudence,  and  caution 
in  the  custody  and  control  of  the  property 
with  which  he  is  intrusted.     In  the  well  con- 
sidered  case  of  Pine  Island  Bd.  of  Edu.  v. 
JeicHl,  44  Minn.  427,  the  court  says:  "There  is 
some  conflict  in  the  decisions  as  to  the  respon- 
sibility of  public  officers  and  their  sureties  for 
the  loss  of  public  moneys  without  negligence 
or  fault  on  the  part  of  the  officers.     While  in 
some  cases  the  rule  of  responsibility  of  bailees 
for  hire  has  been  applied,  exonerating  officers 
who  have  been  found  cfuiltless  of  negligence, 
this  measure  of  responsibility  is  not  generally 
accepted.     The  great  weight  of  authority  in 
this  country  will  sustain  the  general  proposi- 
tions, with  respect  to  the  liability  of  such  offi- 
cers and   their  sureties  for  the  loss  of  public 
moneys,  that  where  the  statute,  in  direct  terms 
or  from  its  general  tenor,  Imposes  the  duty  to 
pay  over  public  moneys  received  and  held  as 
such,  and  no  condition  limiting  that  obligation 
is  discoverable  in  the  statute,  the  obligation 
thus  imposed  upon  and  assumed  by  the  officer 
will  be  deemed  to  be  absolute,  and  the  plea  that 
the  money  has  been  stolen  or  lost  without  his 
fault  does  not  constitute  a  defense  to  an  action 
for  its  recovery:  that  the  rule  of  the  responsi- 
bility of  bailees  for  hire  is  not  applicable  in 
such  cases;  that,  where  the  condition  of  a  bond 
is  that  the  officer  will  faithfully  discharge  the 
duties  of  the  office,  and  where  the  statute,  as 
before  stated,  imposes  the  duty  of  payment  or 
accountability  for  the  money,'  without  condi- 
tion, the  obligors  in  the  bond  are  subject  to  the 
same  high  degree  of  responsibility;  and  that 
the  reasons  upon  which  these  propositions  rest 
are  to  be  found  both  in  the  unqualified  terms 
of  the  contract  and  in  considerations  of  public 
policy."    In  Wilson  y.  Wic/iita  County,  67  Tex. 
647,  the  court  says:     "It  is  too  well  settled  to 
require  discussion  that  an  officer  who  is  custo- 
dian of  public  money  does  not  occupy  the  rela- 
tion of  a  mere  bailee  for  hire,  who  is  responsible 
only  for  such  care  of  the  money  as  a  prudent 
31  L.  R.   A. 


man  would  take  of  his  own.    He  is  bound  to 
account  for  and  pay  over  the  public  money." 
In   Rose  v.  Douglass  Tu)p.  52  Kan.  451,   the 
court  sayrf:  "By  accepting  the  office  of  town- 
ship treasurer,  McNabb  assumed  the  duty  of 
receiving  and  safely  keeping  the  money  of  the 
township,  and  paymg  it  out  according"to  law. 
He  or  his  sureties  are  bound  to  make  good  any 
deficiency  which   mi^ht  occur    in  the  funds 
which  came  under  his  charge,  whether  they 
were  lost  in  the  bank  or  otherwise. "    In  Griffin 
V.  Mississippi  Levee  Gomrs.   71  Miss.  767,  it  is 
said:     "The  idea  that  the  tax  collector  may 
make  a  general  deposit  of  public  money  in 
bank,  and  thereby  absolve  himself  from  liabil- 
ity to  pay  over  as  he  is  by  law  required  to  do, 
is  so  utterly  unreasonable  as  to  need  no  com- 
bating.   Like  all  others  depositing  funds  in 
bank,  the  tax  collector  took  the  risks  involved 
in  so  doing.     The  state  looks  to  its  officer,  and 
the  officer  must  look  to  his  unreliable  or  un- 
faithful   banker."    In  Nason  v.  Directors  of 
the    Poor,  126    Pa.   445,  the   court    speaking 
through    Chief   Justice  Paxson  says:     "The 
failure    of   the    bank  in   which  the    defend- 
ant deposited  the  money  is  no  defense.     A  re- 
ceiver of  public  money,  who  has  given  bond 
for  its  safe-keeping,  is  not  discharged  from  lia- 
bility therefor  by  the  failure  of  his  banker." 
In  Ward  v.  School  Dist,  No.  15,  10  Neb.  293, 
the  court  says:     "It  was  Ward's  duty,  under 
the  law,  to  keep  the  money  securely.  .  .  . 
The  money  was  within  his  control,  placed  there 
by  force  of  the  statute,  and  if  he  saw  fit  to  in- 
trust it  to  the  care  of  another,  he  did  so  at  his 
peril."    In    Taylor  Dist.  Ihop.  v.  Morton,  37 
Iowa,  550,  the  defendant,  as  township  treas- 
urer, had  given  a  bond  conditioned  (pursuant 
to  the  statute)  that,  "if  the  said  M,  as  treas- 
urer, shall  faithfully  and  impartially  discharge 
the  duties  of  said  office  as  required  by  law, 
then  this  obligation  shall  be  null,"  etc.     It  was 
held  that  the  defendant  was  absolutely  liable 
for  all  moneys  coming  into  his  hands,  and  that 
he  could  not  plead,  as  a  defense,  that  the  money 
was,  without  his  fault  or  negligence,   stolen 
from  him,  the  court  saying:     "These  rules  are 
applicable  to  all  contracts,  and  the  public  in- 
terests demand  that,  at  this  day,  when  public 
funds  in  such  vast  amounts  are  committed  to 
the  custody  of  such  an  immense  number  of  of- 
ficers, they  should  not  be  relaxed  when  ap- 
plied to  official  bonds.     A  denial  of  their  appli- 
cation in  such  cases  would  serve  as  an  invita- 
tion   to  delinquencies  which  are   already  so 
frequent  as  to  cause  alarm."    In  Com.  v.  Comly, 
8  Pa.  372,    Mr.   Chief   Justice    Gibson  says: 
"The  keepers  of  the  public  moneys,  or  their 
sponsors,  are  to  be  held  strictly  to  the  contract; 
for  if  they  were  to  be  let  off  on  shallow  pre- 
tenses, delinquencies,  which  are  fearfully  fre- 
quent already,  would  be  incessant."    In  addi- 
tion to  the  foregoing,  the  following  cases  are 
to  the  same  effect:     UaWert  v.  State,  Martin 
County  Comrs.,  22  Ind.  125:  State  v.  Moore,  74 
Mo.  418,  41  Am.  Rep.  322;  State  v.  Harper,  6 
Ohio  St.  607,  67  Am.   Dec.  368;  New  Provi- 
dence y.  McEachron,  33  N.  J.  L.  339;  State  v. 
Clarke,  73  N.  C.  255;  Jefferson  County  Comrs. 
V.  Lineberger,  3  Mont.   281,  35  Am.  Rep.  462; 
Thompson  v.  Township  16,  30  111.  99:  McKin- 
ney  v.  Robinson,  84  Tex.  489;  Tillinghast  v. 
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Merrill,  77  Hun,  481;  Baily  v.  Com.  (Pa.)  10 
Atl.  764. 

We  think  that,  by  the  great  weight  of  au- 
thority upon  the  question,  an  officer,  such  as  a 
county  treasurer,  under  our  law,  is  held  to  the 
rule  of  strict  accountability.  Ajb  is  said  in 
Thompson  v.  TownsJiip  16,supra^  *'They  know 
well,  on  assuming  their  positions,  the  hazards 
to  which  they  are  exposed,  and  they  volunta- 
rily assume  the  risks,  and  are  paid  for  so  do- 
ing." And  if  "it  appears  to  be  a  harsh  meas- 
ure of  justice  to  hold  that  the  treasurer  and  his 
sureties  are  liable,  on  his  official  bond,  for  the 
money  deposited  under  the  circumstances  dis- 
closed in  the  affidavit  of  defense,  and  subse- 
quently lost  without  his  fault  or  negligence,  it 
is  impossible  to  reach  any  other  conclusion 
without  ignoring  the  authority  of  well  consid- 
ered cases."  Baily  v.  Com.  supra.  We  have 
examined  all  the  case's  cited  in  the  able  brief  of 
the  appellant  bearing  upon  this  proposition, 
but  are  unable  to  perceive  that  they  are  in  con- 
flict with  .the  doctrine  above  laid  down.  A 
single  case  need  only  be  referred  to, —  Lato's 
Estate.  144  Pa.  499,  14  L.  R.  A.  103.  It  was 
there  held  that  the  guardian,  who  deposited  the 
moneys  of  his  ward  in  a  bank  believed  by  him 
to  be  solvent,  was  not  liable  for  the  funds  so 
deposi'ed  upon  the  failure  of  the  bank.  We 
think  that  the  distinction  is  very  clear  be- 
tween the  liability  and  duty  of  one  receiving 
moneys  as  a  guardian,  for  the  benefit  of  a  pn- 
vate  individu^al,  and  the  liability  imposed  by 
statute  and  by  express  undertaking  upon  a 
public  officer  as  in  the  case  at  bar.  As  to  the 
former,  "he  is  merely  the  trustee  or  agent  of 
the  private  parties  interested  in  the  money,  and 
no  greater  or  higher  responsibility  should  be 
imposed  upon  him  than  would  be  imposed 
upon  any  agent  or  trustee.  People ,  A«*/i,  v. 
Faulkner,  107  N.  Y.  488.  The  lass  in  this  case 
was  not  occasioned  by  the  act  of  God  or  a  pub- 
lic enemy,  and  we  are  not  called  upon  to  de- 
cide whether,  under  the  circumstances  attend- 
ing such  a  loss,  the  officer  would  be  exempt 
from  liability.  This  conclusion  necessarily 
leads  to  an  aJBrmance  of  the  judgment  entered 
below,  and  renders  it  unnecessary  to  decide 
whether  a  county  treasurer  may  lawfully  de- 
posit the  funds  of  his  county'  in  a  bank  or 
banks. 

Affirmed. 

Anders,  Scott,  and  Dunbar,  JJ.,  con- 
cur. 

Hoyt,  Ch.  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusions  of 
the  majority,  stated  in  the  foregoing  opinion. 
I  think  that  money  coming  into  the  hands  of 
a  county  treasurer,  as  such,  belongs  to  the 
county,  and  not  to  the  treasurer;  that  the  rela- 
tion of  debtor  and  creditor  is  not  created.  He 
holds  it  as  trustee  for  the  county,  and  is  only 
responsible  for  the  exercise  of  such  care  in  its 
safe-keeping  as  is  required  of  a  trustee  for  hire. 
Under  the  statute  and  the  obligation  which  he 
gives,  he  is  bound  to  properly  discharge  the 
duties  of  the  office,  one  of  which  is  to 
exercise  due  care  in  safely  keeping  the  funds 
of  the  county.  But  it  is  a  strained  construc- 
tion of  such  statute  and  obligation  which 
^:es  him  the  guarantor  of  such  safe-keeping. 
R.  A. 


If  it  is  a  part  of  his  duty  to  produce  the  money 
regardless  of  contingencies,  he  should  be  al- 
lowed to  do  what  he  f>leases  with  it  until  called 
upon  to  so  produce  it.  It  is  unfair  and  illogi- 
cal to  say  that  he  is  personally  responsible  for 
the  safe-keeping  of  the  money,  and  at  the  same 
time  must  make  only  such  disposition  of  it  as 
may  be  prescribed  by  the  one  for  whom  he 
holds  it.  The  cases  which  have  held  public 
officers  to  be  guarantors  of  the  safety  of  funds 
coming  into  their  hands  are  mostly  from  Fed- 
eral courts,  and  have  been  lareely  induced  by 
the  peculiar  language  of  the  Federal  statutes. 
To  hold  that  the  oincer  cannot  make  such  dis- 
position of  the  funds  as  he  thinks  proper,  and 
yet  must  be  responsible  for  its  safe  keeping,  is 
so  illogical  and  fraught  with  such  hardship 
upon  the  officer  that  I  am  not  willing  to  fol- 
low the  cases  which  have  so  held.  If  the  re- 
lation of  debtor  and  creditor  was  created  by 
the  receipt  of  the  money  by  the  officer,  so  that 
he  could  dispose  of  it  as  he  pleased,  there 
would  be  reason  in  holding  him  responsible 
for  its  safekeeping;  but  this  would  be  against 
public  policy.  In  my  opinion  all  that  our 
statute  requires  of  a  county  treasurer  is  either 
that  he  should  produce  the  money  comini;  into 
his  hands  when  required  by  law,  or  that  he 
should  show  that  he  had  exercised  the  care  re- 
quired of  a  trustee  for  hire  and  that  it  had  been 
lost  without  fault  on  his  part.  8uch  has  been 
the  holding  of  the  courts  under  statutes  of 
the  same  substance  as  ours,  where  the  bond  re- 
quired was  to  the  same  eflPect.  See  Cumber- 
land County  V.  Pennell,  69  Me.  867,  31  Am. 
Rep.  284;  Albany  County  Supers,  v.  Dorr,  25 
Wend.  440;  York  Countu  v.  Watson,  15  S.  C. 
1,  40  Am  Hep.  675:  WiUmi  v.  /><»pfe.  FueUod 
A.  V.  R.  Co.  19  Colo.  199,  22  L.  R.  A.  449: 
State  V.  McFetridge.  84  Wis.  473-.  20  L. 
R.  A.  223;  State  v.  Houston,  78  Ala.  576, 
56  Am.  Rep.  59.  These  cases  are  directly 
in  point,  and  many  others  could  l>e  dted: 
also,  a  large  number  which,  though  not  decid- 
ing the  exact  question  here  involved,  in  prin- 
ciple sustain  the  contentions  of  appellant. 
United  States  y.  Thomas,  82  U.  S.  15  Wall.  35*7, 
21  L.  ed.  89;  People.  Nash.  v.  Faulkner,  107  N, 
Y.  477;  MeClure  v.  La  Plata  County  Comnt. 
19  Colo.  122;  Bridges  v.  Perry,  14  Vt.  262;  Odd 
Felloips  Mut.  Aid  Asso.  v.  James,  68  Cal.  598, 49 
Am.  Rep.  107.  See  also  Story,  Bailm.  620. 
and  Perry.  Tr.  ^  441. 

Did  the  appellant  exercise  such  care  when 
he  deposited  the  funds  in  question,  in  due 
course  of  business,  in  a  bank  which,  after  dili- 
gent inquiry,  he  had  reason  to  believe,  and  did 
believe,  to  be  solvent?  If  what  we  have  said 
as  to  the  degree  pf  care  required  of  him  is  the 
proper  measure  of  his  liability,  he  was  dis 
charging  his  duty  as  to  the  fund  when  he  was 
making  such  disposition  of  it  as  a  prudent  man 
would  of  his  own;  and,  since  it  is  a  fact,  of 
which  we  must  take  judicial  notice,  that  the 
most  prudent  men  keep  their  funds  on  deposit 
in  such  banks,  it  must  follow  that,  when  ap- 
pellant did  this  with  the  funds  of  the  county, 
he  was  exercising  due  care  with  reference 
thereto,  unless  he  was  prohibited  by  the  statute 
from  thus  disposing  of  them.  It  may  be  fairly 
deduced  from  the  statute  that  the  county  treas- 
urer is  prohibited  from  loaning  the  funds  of  the 
county;  and  if  the  depositing  of  the  same  in  a 
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bank  is  a  loaning,  within  the  meaning  of  these 
Matutes,  the  appellant  bad  no  right  so  to  de- 
posit the  funds  in  question.  That  the  deposit- 
ing of  money  in  bank  is,  for  certain  purposes, 
a  loaning:  of  it  to  the  bank,  so  that  the  relation 
of  debtor  and  creditor  exists  in  regard  thereto, 
is  beyond  question;  but.  in  my  opinion.  t.>  so 
deposit  money  is  not  to  loan  it,  within  the 
meaning  of  the  statute  as  to  the  disposition  of 
public  funds.  The  loaning  of  money  in  the 
-ordinary  sense  is  a  transaction  by  which,  at  the 
instance  of  the  borrower,  one  parts  with  his 
funds  for  a  consideration.  A  deposit  in  bank 
Is  of  a  different  nature.  Money  is  placed  there 
primarily  for  other  purposes  than  to  secure  in- 
terest thereon.  The  primary  object  is  to  se- 
cure its  safe  keeping  and  availability  whenever 
required,  and  for  that  reason  it  is  not  a  loan- 
ing, within  the  ordinary  acceptation  of  the 
term,  and  hence  not  within  the  provisions  of 
the  statutes.  And  so  the  couru  have  held. 
See  State  v.  McFetridge,  supra,  and  the  other 
cases  cited.  In  my  opinion,  the  appellant  was 
justified  in  depositing  the  money  of  the  county 
in  a  bank:  and  if,  in  the  selection  of  such  bank, 
he  used  such  care  as  a  prudent  person  would 
in  dealing  with  his  own  funds,  and  only  so  de- 
posited it  in  banks  which  he  had  reason  to  be- 
lieve, and  did  believe,  to  be  solvent  and  safe, 
he  should  not  be  held  responsible  for  loss  oc- 
curring on  account  of  such  deposit.  In  my 
opinion,  the  judgment  should  be  reversed. 


Albert  John   ROTH  by  Guardian  ad  lAtem^ 
Respt,, 

V, 

UNION  DEPOT  COMPANY,  Appt. 
(13  Wash.  526.) 

1.  Kicking^  cars  out  of  slight  around  a 
curve  on  a  down  i^ade  without  any 
person  on  them,  in  a  thickly  settled  com- 
muoity  where  it  Is  tbe  custom  to  use  the  track  as 
a  footpath  without  objection  from  the  railroad 
company,  where  It  is  kno^n  that  from  50  to  100 
people  a  day  walk  upon  the  truck,  and  the  oars 
are  not  usually  sent  this  way,  is  such  htoss  and 
wilful  negligence  that  tbe  railroad  company  will 
be  liable  for  a  child  killed  by  a  car  thus  kicked, 
especially  where  two  of  them  were  kicked  on 
parallel  tracks  at  tbe  same  time,  although  the 
child  had  no  right  to  use  the  track. 

H.  A  child  should  not  be  held  to  the 
same  decree  of  care  in  avoiding  danger 
while  walking  on  a  railroad  track  as  a  person  of 
mature  years  and  accumulated  experience. 

3.  TX^f(lif^ikce  of  a  parent  cannot  be  im. 
puted  to  a  child  in  an  action  brought  for  tbe 
benefit  of  the  child,  injured  by  the  negligence 
of  another. 

4.  A  verdict  of  $I6»000  is  not  excessive 
for  Injury  to  a  boy  who  was  run  over  by  a  car 
and  one  of  his  legs  crushed  so  that  amputation 
was  necessary. 

(January  27. 1896.) 

Note.— For  negligence  la  kicking  cars  or  mak- 
ing flying  switches,  see  nott  to  Kentucky  C.  R.  Co. 
V.  Smith  (Ky.)  18  L.  R.  A.  (3. 
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!  APPEAL  by  defendant  from  a  judsjment  of 
A  the  Superior  Court  for  Spokane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meurs.  W.  W.  Cotton*  J.  M.  Ashton, 
and  Lester  S.  Wilson,  for  appellant: 

The  court  erred  in  admitting  evidence  that 
other  persons  had  walked  upon  the  defendant's 
railway  tracks  without  being  molested,  for 
the  purpose  of  showing  a  license  in  the  plain- 
tiff. 

A  license  cannot  be  shown  solely  by  this  evi- 
dence. It  must  Also  bi^  shown  that  the  user 
by  the  public  was  such, or  the  method  of  use  or 
the  means  of  use  were  such,  that  a  person  of 
ordinary  intelligence  would  understand  that 
he  was  authorized  to  enter  thereon. 

Kay  V.  Pennaylvania  R,  Co.  65  Pa.  269,  8 
Am.  Rep.  628;  Chenery  v.  Fitehhurg  R.  Go,  16D 
Mass.  211.  22  L.  R.  A.  575;  CarHngton  v. 
Louisville  db  iV:  R.  Co.  88  Ala.  472;  Louisville, 
N.  A.  i&  G.  R.  Go,  v.  Phillips,  112  Ind.  59; 
Missouri  P,  R,  Co.  v.  Brown  (Tex.)  18  8.  W. 
670;  Central  Railroad  v.  Brinson,  70  Ga.  207; 
Blanchard  v.  Lake  Shore  dfe  M,  R,  Co.  126  III. 
416;  Glass  v.  Memphis  d  G.  R.  Co.  94  Ala.  581 ; 
Oaynor  v.  Old  Colony  dk  N,  R.  Co.  100  Mass. 
208,  97  Am.  Dec.  96. 

License  cannot  be  established  by  mere 
user. 

Baltimore  &  0.  R,  Co.  v.  StaU,  62  Md.  479; 
Orethen  v.  Chicago,  M,  &  St.  P.  R,  Co,  22  Fed. 
Rep.  609;  Philadelphia  db  R  RCo.y.  Hummell, 
44  Pa.  375.  84  Am.  Dec.  457;  WHght  v.  Bos 
ton  db  A,  R,  Go.  142  Mass.  296 

A  person  who  enters  the  premises  of  an- 
other under  a  mere  license  must  take  the 
property  as  he  finds  it,  and  assumes  all  risks 
of  injury  to  himself  incident  to  the  ordinary 
use  and  occupation  of  the  premises  by  the 
owner. 

Sweeny  v.  Old  Colony  dt  N.  R.  Co.  10  Allen, 
368,  87  Am.  Dec.  644;  Vanderbeck  v.  Hendry, 
34  N.  J.  L.  472;  lUinoi^  C.  R.  Co.  v  Godfrey, 
71  111.  507,  22  Am.  Rep.  112;  Pittsburgh,  Ft. 
W.dk  C.  R.  Co,  V.  Bingham,  29  Ohio  St.  368; 
Datis  V.  Central  Cong.  Soc.  129  Mass.  371,  87 
Am.  Rep.  868;  Benson  v.  Baltimore  Traction 
Co.  77  Md.  585;  Plummer  v.  Dill,  156  Mass. 
426;  Gibson  v.  Leonard,  148  111.  182,  17  L.  R- 
A.  588;  McAlpin  v.  PoweU,  70  N.  Y.  126,  26 
Am.  Rep.  555;  Gramlich  v.  Wurst,  86  Pa.  74. 
27  Am.  Rep.  684;  Buehw  v.  Chicago,  St.  P.  dk 
K.  C.  R.  Co.  (Iowa)  60  N.  W.  617;  EmnwiUe 
db  r.  H.  R.  Co.  V.  Griffln,  100  Ind.  225,  50 
Am.  Rep.  783. 

The  defendant  company  was  under  no 
greater  obligation  in  regard  to  minors  than  to 
adults. 

Baltimore  dk  0.  R  Co.  v.  SchwindUng,  101 
Pa.  258,  47  Am.  Rep.  706;  Philadelphia  db  R. 
R.  Co.y.Hummeil,  44  Pa.  878,  84  Am.  Dec. 457. 

The  verdict  is  excessive  and  was  due  to  pas- 
sion and  prejudice. 

Ferguson  v.  Wisconsin  C.  R.  Co.  63  Wis.  145; 
Missouri  P.  R.  ('o.  v.  Dwyer,  86  Kan.  58;  Mas- 
sadillo  V.  NashvUle  dt  K.  R.  Co.  89  Tenn.  661; 
Western  iS:  A.  R.  Co.  v.  Young,  83  Ga.  512. 

Messrs.  D.  W.  Henley  and  Fenton  & 
Saunders  for  respondent. 
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Dnnb&r,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  railway  terminal  com- 
pany in  the  cit?  of  Spokane.  Its  railway 
tracks  and  yards  lie  parallel  with  the  Spokane 
river,  near  its  north  bank,  in  that  city.  North 
of  the  defendant  company's  yards  and  tracks 
there  is  an  addition  to  Spokane  city,  on  which 
lived,  at  the  time  the  accident  alleged  in  this 
case  occurred,  a  number  of  families,  variously 
estimated  in  the  testimony  at  from  twenty-five 
to  fifty.  The  railway  lines  and  switches  of  the 
appellant  ran  in  a  westerly  direction  across 
Washington  street,  at  a  right  angle  therewith, 
and  near  the  north  bank  of  and  parallel  with 
the  Spokane  river,  and  rata  nortnerly  from 
Washington  street,  thence  in  a  northwesterly 
direction,  making  a  short  curve  around  a  high 
b1u£f  of  rocks,  and  thence  in  a  straight  line  to 
and  beyond  the  east  line  of  Mill  street,  of  said 
city,  extended  north.  At  a  point  east  of  the 
east  line  of  Mill  street,  so  extended,  the  appel- 
lant had  located  a  switch,  from  which  diverged 
several  side  tracks,  running  parallel  with  each 
other,  in  an  easterly  direction,  around  said 
sharp  curve.  The  railway  tracks  on  the  said 
switches  were  located  on  a  down  grade  from 
Mill  street,  in  an  easterly  direction,  around  the 
said  sharp  curve;  and  cars  detached  from  an 
engine  above  the  switches  would,  by  reason  of 
the  down  grade,  run  of  their  own  momentum 
down  to  and  across  Washington  street  at  a 
rapid  speed.  For  many  years  before  the  con 
struction  of  appellant's  yards  at  this  point,  the 
people  residing  north  of  the  appellant's  right  of 
way  were  in  the  habit  of  using  several  foot- 
paths, which  converged  into  a  well  defined 
path  as  they  reached  the  appellant's  right  of 
way  near  Howard  street,  and  the  people  resid- 
ing between  Washington  street  and  Mill  street 
were  accustomed  to  go  to  the  south  side  of  the 
river  by  these  footpaths,  which  converged  into 
one  path  near  Howard  street,  and  thence  di- 
rectlv  down  the  right  of  way  of  the  appellant 
to  Washington  street;  and  there  was  also  a 
path  leading  across  the  tracks  of  appellant, 
running  along  the  north  bank  of  the  river  to 
Washington  street;  but,  after  the  construction 
of  appellant's  tracks,  the  path  leading  from  the 
tracks  along  the  north  bank  of  the  river  was 
abandoned  as  a  footpath,  and  the  people  re- 
siding north  of  the  tracks,  after  reaching  the 
tracks,  used  the  right  of  way  of  the  company 
until  they  reached  Washington  street,  it  being 
a  more  convenient  and  shorter  route  to  the  citv 
than  any  other  way  they  could  travel.  It  is 
insisted  by  the  respondent,  and  the  testimony 
shows  without  any  doubt,  that  the  appellant, 
and  its  servants  and  agents  operating  their  cars 
at  this  point,  knew  of  the  existence  of  this  foot- 
path, and  that  the  people  of  all  ages  residing 
to  the  north  of  the  track  were  accustomed,  at 
almost  every  hour  of  the  day,  to  use  this  foot- 
path and  the  right  of  way  of  appellant  from 
the  point  where  the  path  entered  the  right  of 
way  to  Washington  street;  that  it  was  not  only 
used  by  the  people  who  lived  north  of  the 
tracks,  but  that  it  was  used  indiscriminately. 
On  the  12ih  day  of  April,  1892,  the  plaintiff 
and  respondent,  Albert  John  Roth,a  boy  of  nine 
years  of  age,  while  going  down  through  this 
path  on  the  right  of  way  of  appellant,  was 
knocked  down  b}^  a  car,  the  wheels  of  which 
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passed  over  one  of  his  legs,  crushing  it  so  that 
amputation  of  that  limb  became  necessary.  It 
seems  that  the  appellant's  agents,  in  switching 
the  cars,  sometimes,  when  help  was  short,  in- 
stead of  sending  an  engine  down  with  the 
empty  car,  would,  in  railroad  parlance,  "kick'" 
the  car,  and  let  it  go  down  the  track  unat- 
tended by  a  brakeman;  that  it  was  not  the 
usual  way  to  send  the  cars  unattended  by  a 
brakeman,  but  that  they  sometimes  did  so; 
and  it  is  conceded  that  that  was  the  manner 
of  switching  the  cars  at  the  time  of  this 
accident.  It  seems  that,  at  the  same  time  that 
the  respondent,  who  was  in  company  with 
his  sister  and  another  boy  about  his  own  age, 
came  down  the  path,  two  cars  were  **kickttl'" 
down  the  track  behind  them  on  appellant's 
tracks,  and  the  respondent,  in  order  to  avoid 
being  injured  by  one  of  these  cars,  started  to 
cross  one  of  the  trapks,  and  in  doing  so  was- 
run  over  by  a  car  going  down  the  track  which 
he  was  attempting  to  cross.  By  reason  of  the 
close  proximity  oi  these  cars,  be  became  con- 
fused, and  in  attempting  to  escape  from  one,, 
was  run  down  by  the  other.  Neither  of  these 
cars  was  attended  by  any  person,  but  they 
were  "kicked"  down,  through  the  cut  around 
the  sharp  curve,  out  of  sight  of  the  employees 
who  "kicked"  them,  and  they  acquired  a  con- 
siderable speed  by  reason  of  the  down  grade 
of  the  track.  It  is  conceded  that  there  was 
no  brakeman  or  any  person  along  the  track 
to  look  out  for  the  cars,  or  to  warn  any  person 
who  might  be  on  the  track  way  of  danger. 
The  respondent,  at  the  time  of  the  injury,  lived 
with  his  father  and  mother,  north  of  the  track,, 
and  was  accustomed  daily  to  go  to  the  south 
side  of  the  river  to  sell  newspapers  to  support 
himself  and  his  family.  An  action  was  brought 
in  his  interest,  by  Frank  Roth,  his  guu^ian 
ad  litem,  and  a  verdict  was  rendered  for  $15,- 
000  damages.  Judgment  followed,  and  an  ap- 
peal has  ^n  taken  to  this  court. 

The  overwhelming  weight  of  testimony  is  to 
the  eflfect  that,  for  three  or  four  years  imme- 
diately preceding  this  action,  it  bad  been  the 
custom  of  the  people  north  of  the  track,  and 
of  others,  to  use  this  right  of  way  as  a  foot* 
path ;  that  from  50  to  100  people  passed 
over  it  daily;  that  this  custom  was  known  u> 
the  appellant;  that  it  made  no  objection  to  it; 
and  that  it  posted  no  notices  warning  people 
not  to  travel  upon  the  path.  There  was  some 
little  testimony  offered  in  defense  to  the  effect 
that  people  had  been  told  not  to  go  through 
there,  but  this  was  a  question  of  fact  which 
was  submitted  to  the  jury,  and,  under  the  tes- 
timony, they  were  amply  justified  in  coming 
to  the  conclusion  that  the  travel  was  as  alleged 
by  the  respondent.  This  condition  of  things- 
was  testified  to,  not  only  by  numerous  citizens, 
but  by  many  of  the  employees  of  the  company,, 
or  men  who  were  employees  during  that  time. 
One  witness  testified,  "  They  used  it  just  alK)ut 
the  same  as  you  would  a  sidewalk; '  another,, 
that  persons  traveling  over  this  route  could  be 
seen  every  hour  in  the  day.  Witness  L.  N. 
Davis,  who  bad  worked  for  the  company,  and 
who  lived  in  that  neighborhood,  testified. 
"Well,  there  is  people,  most  all  the  time  you 
would  look  out,  traveling;  especially  at  train 
time  you  would  see  them,  all  kinds  of  ways,, 
going;  see  them  taking  little  wagons,  hauling 
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trunks  through  there,  and  baby  carriages,  and 
everything."  This  witness  testified  that  that 
was  the  main  pathway  of  all  the  people  north 
of  the  track.  So  that  the  essential  question  in 
this  case  is.  Was  the  respondent  a  licensee  or  a 
trespasser  at  the  time  he  was  traveling  on  the 
appellant's  right  of  way,  or  does  an  acquies- 
cence by  a  railway  company  in  travel  on  its 
ri^bt  01  wav  imply  a  license?  for  it  is  an  ad- 
mitted fact  in  this  case  that  the  respondent  was 
not  there  by  special  invitation  of  the  appellant, 
that  he  was  not  there  for  the  benefit  of  the  ap- 
pellant, but  that  he  was  there  simply  for  his 
own  convenience  and  pleasure.  A  number  of 
cases  are  cited  by  the  appellant  to  sustain  the 
contention  that,  notwithstanding  the  fact  that 
a  railroad  company  acquiesces  in  such  travel 
by  the  public,  and  does  not  take  any  steps  to 
stop  them,  no  implied  consent  to  such  use  is 
established,  and  that  such  acquiescence  does 
not  vary  the  company's  duties  as  to  trespassers; 
and  it  may  be  conceded  at  the  outset  that  a 
railroad  company  does  not  owe  any  duty  to  a 
trespasser,  for  there  is  no  presumption  that  a 
trespasser,  or  a  person  without  consent,  actual 
or  implied,  will  be  upon  the  track. 

We  have  carefully  examined  the  cases  cited 
by  the  appellant,  and  a  majority  of  them  we 
think  can  be  easily  distinguished  from  the  case 
at  bar.  The  case  of  Chtneiy  v.  Fitchburg  B. 
Co.  160  Mass.  211,  22  L.  R.  A.  575.  was  an  ac- 
tion  for  running  down  the  plaintiff  at  a  point 
on  defendant's  track  where  it  was  crossed  by  a 
private  way,  along  which  she  was  traveling. 
The  court  instructed  the  jury  that,  as  a  matter 
of  law,  if  people  were  accustomed  to  cross  a 
railroad  track  at  a  certain  place,  and  the  com- 
pany made  no  objection,  license  from  the  com- 
pany was  implied,  and  that  such  a  license  im- 
posed a  duty  to  use  reasonable  care  to  protect 
the  crossers;  and  the  court  in  that  case  simply 
held  that  this  was  a  question  of  fact  for  the 
jury  to  determine.  Louisville,  N,  A.  &  C,  R. 
Co.  V.  Phillips,  112  Ind.  59,  was  a  case  where 
a  track  was  laid  upon  a  public  street,  and  the 
court  held  that  the  rights  of  the  public  and  the 
railroad  company  respecting  the  use  thereof 
were  mutual,  though  those  of  the  latter  were 
paramount:  that  a  person  was  not  a  trespasser 
who  walked  along  such  track,  and  if  in  so  do- 
ing his  foot  became  fastened  in  an  opening 
which  existed  by  reason  of  the  negligent  con- 
struction of  the  track,  and  he  was  run  upon 
by  a  train  of  the  railroad  company  which  was 
negligently  managed,  he  being  without  fault, 
the  railroad  company  was  liable  for  the  injury 
sustained.  This  was  what  was  decided  in  thfs 
case,  though  the  court  indulged  in  a  general 
discussion  of  the  subject  involved  in  the  present 
case,  and  said  that,  on  the  hypothesis  that  the 
place  where  the  person  received  his  injury  was 
exclusively  the  roadway  of  the  company,  some- 
thing must  be  superadded  to  the  negligence 
of  those  in  charge  of  the  train  in  order  to  jus- 
tify a  recovery,  and  that  a  trespasser  had  no 
right  to  exact  care  from  a  railroad  company. 
The  question  of  license  or  acquiescence  did  not 
arise  in  that  case,  and  was  not  discussed,  and 
we  can  see  nothing  in  the  case,  either  of  dicta 
or  decision,  which  bears  upon  the  case  at  bar. 
In  Missouri  P.  R.  Co.  v.  Brown  (Tex.)  18  8. 
W.  670,  the  court  held  that  evidence  that  a  per- 
son had  been  in  the  habit  of  traveling  on  a 
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track,  and  that  the  engineer  had  se^n  persons 
on  that  part  of  the  track,  but  no  more  frequent- 
ly than  on  other  parts  of  the  track  similarly 
situated,  and  that  no  measures  had  been  taken 
to  prevent  such  use  of  the  track,  was  not 
sufficient  to  establish  a  license  to  the  public  to  use- 
the  track.  In  that  case  the  locality  was  remote 
from  any  station,  and  the  court  especially  an- 
nounced in  its  decision  this  fact,  and  the  further 
fact  that  there  was  nothing  in  the  facts  of  the 
case  to  show  that  the  company  assented  to  or 
knew  of  the  use  of  the  track  by  others,  and  that 
the  facts  of  that  particular  case  were  not  suffi- 
cient to  establish  an  implied  consent  to  the  use 
of  the  track  on  which  a  license  could  be  assumed 
to  have  existed,  and  the  further  fact  that  there 
was  nothing  in  the  testimony  to  show  any  acts 
of  negligence  on  the  part  of  the  appellants,  but, 
on  the  contrary,  that  it  showed  an  entire  ab- 
sence of  negligence, — a  different  case  from  the 
one  under  discussion,  where  the  track  was  in  a 
thickly  settled  locality,  and  where  a  uniform 
travel  by  the  public  had  been  established  for  a 
period  of  from  three  to  four  years.  Persons 
are  seen,  not  infrequently,  by  engineers,  travel- 
ing on  tracks  in  country  places,  and  in  districts 
where  frequent  travel  is  necessarily  impossible: 
and,  of  course,  the  knowledge  that  a  person 
occasionally  traveled  upon  a  track  in  such  a 
place  as  that  would  not  be  sufficient  to  estab- 
lish a  license  to  the  public  generally,  and  that 
is  all  that  was  decided  in  that  case.  Central 
Railroad  v.  Brinson,  10  Ga.  207,  seems  to  be  a 
miscitation,  as  the  case  is  not  reported  in  that 
volume  [70  Ga.  2071.  Uaymrr  v.  Old  Colony 
<fe  N.  R.  Co.  100  Mass.  208,  97  Am.  Dec.  96, 
simply  decides  that  this  is  a  question  for  the 
decision  of  the  jury.  In  the  case  of  Phil- 
adelphia db  R.  R.  Co.  V.  Hummell,  44  Pa. 
875,  84  Am.  Dec.  457,  there  is  no  ques- 
tion of  license  or  acquiescence  discussed.  The 
court  held,  in  rather  rabid  language,  that  there 
was  an  intrusion  upon  the  rights  of  the  railway 
company:  that  the  company  had  no  reason  to 
suppose  that  either  man,  woman,  or  child 
might  be  upon  the  railroad  where  the  accident, 
happened:  that  it  had  a  right  to  presume  that 
no  one  would  be  upon  it,  and  to  act  upon  the 
presumption.  The  main  contention  there  was 
that  the  company  did  not  blow  the  whistle  of 
the  locomotive.  The  court  held  that  they 
were  not  bound,  under  the  circumstances  of 
that  case,  to  do  so.  But  this  case  is  mentioned 
and  distinguished  by  other  subsequent  cases  in 
Pennsylvania,  which  hold  that  a  license  could 
be  established  by  acquiescence.  Davis  v.  Cen- 
tral Cong.  Soc.  129  Mass.  367,  87  Am.  Rep. 
h^S,  was  a  case  where  a  woman  had  been  in- 
vited to  attend  a  meeting  held  at  a  house  of 
worship,  and  was  injured  by  reason  of  the 
dangerous  condition  of  the  society's  premises: 
and  the  court  held  that  whether  the  plaintiff 
was  in  the  exercise  of  due  care,  or  whether  the 
way  was  reasonably  safe,  were  questions  of  fact 
for  the  jury.  The  case  in  no  way  bears  upon 
the  case  under  discussion.  Benson  v.  Balti- 
more Traction  Co.  77  Md.  535.  was  a  case  where 
the  principal  of  a  school  had  asked  permission 
for  a  class  of  students  to  visit  the  company's 
power  house,  for  the  purpose  of  viewing  the- 
machinery:  and  in  passing  through  the  power 
house  one  of  the  students  Sll  into  a  vat  of  boil- 
ing water,  and  it  was  there  very  properly  held 
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that  the  traction  company  was  under  no  obli- 
gation to  especially  provide  against  accidents. 
Tbe  court  in  its  discussion  of  the  question 
quotes  the  case  of  Hounsell  y.  :^myth,  7  C.  B. 
N.  S.  788,  which  case  is  quoted  in  several  sub- 
sequent cases,  where  the  court  said,  ''Suppose 
the  owner  of  land  near  the  sea  ^ves  another 
leave  to  walk  on  the  edge  of  the  cliffs, — surely, 
it  would  be  absurd  to  contend  that  such  per- 
mission cast  upon  tbe  former  the  burden  of 
fencing."  But  this  case  can  have  no  bearing 
upon  the  question  discussed  here.  It  certainly 
would  not  impose  the  burden  of  fencing:  but  if, 
after  he  had  given  a  person  permission  to  walk 
on  the  edge  of  the  cliffs  where  there  was  a  single 
path, and  no  way  of  escape  from  it  accessible,  he 
bad  sent  a  blind  car  down  the  path  after  him, 
a  different  liability  might  reasonably  have  been 
established.  Plummer  v.  Dili,  156  Mass.  426, 
decided  that  where  a  woman  went  to  a  build- 
ing for  her  own  convenience  to  inquire  about 
a  matter  which  concerned  herself  alone,  she 
could  not  recover  from  the  owner  of  the  build- 
ing for  injuries  received  by  striking  her  head 
upon  a  projecting  sign  placed  on  a  post  at  the 
comer  of  the  landing.  This  case  seems  to  us 
clearly  not  to  be  in  point.  Gibson  v.  Leonard, 
143  111.  182,  17  L.  R.  A.  588,  was  a  case  where 
the  members  of  a  fire  patrol  forced  open  the 
door  of  a  building  then  on  fire,  and  entered 
the  main  floor  and  basement;  and,  while  usine 
an  elevator,  the  rope  broke,  and  one  of  the 
patrolmen  was  injured.  The  owner  of  the 
building  was  not  present,  and  did  nothing  to 
induce  the  entry.  The  court  held  that  the 
owner  of  the  buildini;  was  not  liable  to  the 
party  injured,  although  the  elevator  and  its 
appliances  were  not  safely  constructed  and 
maintained.  The  court  in  its  opinion  says: 
"There  is  nothing  in  the  case  to  indicate  an 
invitation,  either  express  or  implied,  to  either 
enter  the  premises  or  use  the  elevator,  and, 
there  being  no  invitation  or  inducement  on  the 
part  of  appellee,  no  duty  was  imposed  upon 
him  to  leave  the  elevator  in  such  condition, 
when  the  building  was  closed  at  night,  as  that 
it  could  be  operated  with  safety."  It  would 
seem  that  it  would  be  stretching  the  law  to 
hold  that  the  owner  of  a  building  would  rea- 
sonably contemplate  an  emergency  such  as  the 
burning  of  the  house,  and  that,  by  reason  of 
the  contemplation  of  such  emergency,  he 
should  be  held  to  have  invited  the  patrolmen 
to  use  a  dangerous  appliance.  The  case  of 
Baltimore  &  0.  R.  (Jo.  v.  Schmndling,  101  Pa. 
258,  47  Am.  Hep.  706,  involves  no  question  of 
license.  The  case  of  Wright  v.  Boston  &  A. 
R.  Co.  142  Mass.  296,  may  tend  to  support  the 
contention  of  the  appellant,  though  it  does  not 
verv  clearly  appear  from  the  opinion  what  tbe 
real  circumstances  of  the  case  were,  or  what 
the  court  would  have  held  under  the  circum- 
stances of  this  case.  The  case  of  Illinois  C. 
R.  Co.  V.  Godfrey,  71  111.  500,  22  Am.  Rep. 
112,  seems  to  decide  squarely  in  favor  of  the 
appellant's  contention  that  the  simple  acqui- 
escence of  a  railroad  company  in  the  use  of  its 
track  or  right  of  way,  by  persons  passing  along 
it,  as  a  footway,  does  not  give  such  person 
a  right  of  way  over  the  tra^k.  and  does  not 
impose  upon  the  company  the  duty  of  protect- 
ing or  providing  safeguards  for  persons  so 
using  its  grounds;  and  this  case  was  followed 
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by  the  the  supreme  court  of  Illinois  in  the  case 
of  Blanchardv.  Ixike  Shore  <S!  M.  R.  Co.  126  III. 
416,  and  the  supreme  court  of  Maryland  in  tbe 
case  of  Baltimore  db  O.  R.  Co.  v.  State,  Allimn. 
reported  in  62  Md.  479.  These  cases  hold  that 
the  relative  rights  of  tbe  railroad  company 
and  the  injured  party  are  not  changed  by  rea- 
son of  the  acquiescence  on  the  part  of  tbe  com- 
pany in  the  use  of  its  track  or  right  of  way, 
and  it  follows  from  the  logic  of  the  cases  that 
the  company  would  be  held  responsible  only  for 
such  gross  neglisrence  as  indicated  wilfulness. 
The  case  in  71  111.  500,  cites  in  support  of  ita 
conclusion  tbe  case  of  Philadelphia  db  R.  R. 
Co.  V.  Hummell,  supra,  and  Gillisv.  Pennsyl- 
vania R.  Co.  59  Pa.  129,  98  Am.  Dec.  317. 
We  think  the  Illinois  supreme  court  mistook 
the  logic  of  those  cases;  and  such  was  the 
opinion  of  the  supreme  court  of  Pennsylvania, 
which  reviewed  the  Hummell  and  GiUis  Case* 
in  the  case  of  Kay  v.  Pennsylvania  R  (h.  95 
Pa.  269,  3  Am.  Rep.  628,  and  in  some  subse- 
quent cases,  and  distinguished  them  from  a 
case  where  license  by  user  had  been  estab- 
lished. 

Probably  the  strongest  case  supportinsr  the 
views  contended  for  by  the  appellant  is  the 
case  of  Glass  v.  Memphis  &  C.  R.  Co.  re- 
port^  in  94  Ala.  581,  where  it  was  held  that 
the  fact  that  persons  living  in  the  neighbor- 
hood of  a  railroad  track  are  accustomed  to 
walk  jipon  the  track  without  objection  of  the 
company  does  not  make  them  any  tbe  less  tres- 
passers;'that,  where  such  track  is  used  without 
the  direct  consent  of  the  company,  the  com- 
pany could  be  held  only  for  negligence  amount- 
ing to  wantonness  or  an  intention  to  inflict  in- 
jury; and  further  held  that  such  wantonness 
and  intention  could  not  be  inferred  unless  the 
employees  actually  knew  of  the  peril  of  the 
decedent,  and  failed  to  make  reasonable  effort 
to  avert  it.  We  think  that  all  the  cases  cited 
can  be  distinguished,  possibly,  from  the  case 
at  bar,  so  far  as  the  doctrines  announced  are 
concerned,  exceptinir  this  one;  and  this  court, 
we  think,  went  too  far  in  holding  that  wanton- 
ness could  not  be  inferred  unless  the  peril  of 
the  decedent  was  actually  known  to  the  em- 
ployees of  the  company.  Conceding,  for  the 
moment,  the  doctrine  that  the  plaintiff  in  this 
case  was  a  trespasser,  and  conceding,  further, 
that  the  defendant  could  be  held  only  for  yross 
negligence,  we  think  the  circumstances  of  this 
case  did  most  emphatically  indicate  gross  neg- 
ligence; and  we  are  of  the  opinion  that,  under 
the  circumstances  of  the  case,  the  defendant 
ought  to  be  held  to  have  presumed  that  when 
it  threw  a  car  out  of  its  sight  around  a  curve, 
on  a  down  grade,  in  a  thickly  settled  com- 
munity, where  it  had  knowledge  that  its  track 
was  used  by  from  50  to  100  people  a  day.  some- 
body's life  would  be  imperiled  by  this  care- 
less mode  of  switching  its  cars,  and  that  it  care- 
lessly and  wantonly  placed  itself  in  a  position 
where  it  could  not  see  the  peril  of  the  passers 
by.  The  evidence  shows  that  it  was  not  its 
fireneral  custom  to  switch  its  cars  in  this  way. 
but  that  it  did  so  only  occasionally,  when  short 
of  men.  The  rule  as  laid  down  bv  many 
writers  is  that  such  a  duty  is  imposed  upon  a 
railroad  company  in  operating  its  trains  as 
would  be  imposed  upon  an  honest  man  in  tbe 
transaction  of  his  business.     It  seems  to  us  that 
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DO  boDest  or  bumaDe  person  would  be  guilty  of 
transacting  bis  business  in  tbe  recli^less  manner 
in  wbich  tbe  appellant  in  tbis  case  transacted 
its.  Duties  are  relative,  and  tbat  wbicb  would 
not  be  a  duty  under  certain  conditions  would 
become  a  roost  imperative  duty  under  others. 
The  people  of  modem  times  bold  life  and  limb 
in  too  high  regard  to  allow  them  to  be  weighed 
in  the  scale  with  mere  convenience  or  selfish 
property  interests.  This  is  tbe  sentiment  of 
humanity,  and  a  sentiment  which  ought  to  be 
reflected  by  the  decisions  of  the  courts.  This 
appellant,  to  save  the  expense  of  an  employee 
for  a  few  minutes,  burled  not  only  one,  but 
two,  blind  cars  down  tbis  right  of  way.  re- 
gardless of  tbe  fact,  wbich  it  must  have  known, 
under  the  circumstances,  as  shown  by  the  tes- 
timony, that  they  were  liable  to  cause  the  death 
or  permanent  injury  of  some  one:  and  we  think 
tbat  this  fact  alone  establishes  gross  and  wil- 
ful negligence,  notwithstanding  the  fact  tbat 
none  of  the  employees  saw  the  danger  of  the 
plaintiff  in  this  case;  and,  of  course,  under  all 
the  authorities,  a  railroad  company  is  not  al- 
lowed to  run  down  and  destroy  a  naked  tres- 
passer who  is  upon  its  track,  but  is  held  to  be 
responsible  for  an  attempt  to  prevent  bis  in- 
jury  after  bis  peril  is  discovered.  Very  much 
more  in  accordance  with  the  plainest  principles 
of  humanity  was  the  doctrine  announced  in 
8outh  dt  Aorth  Ala.  li.  Co.  v.  Donovan,  SA  Ala. 
141,  viz.,  that  those  who  are  operating  a  railroad 
in  a  town  or  city,  or  through  a  thickly  popu- 
lated district,  where  there  is  occasion  for  peo- 
ple to  pass  alone  tbe  track,  and  a  usage  to  tbat 
effect,  owe  the  Buty  of  keeping  a  vigilant  look- 
out for  such  persons  at  such  places.  See  also 
Oiass  V.  Memphis  dt  C.  R.  Co.  supra.  The  two 
Illinois  cases  which  we  have  just  noticed  seem 
to  have  lost  sight  of  the  doctrine  of  comparative 
negligence,  which  was  announced  by  tbe  su- 
preme court  of  Illinois  in  tbe  case  of  Illinois 
C.  R.  Co.  V.  Hammer,  72  111.  347,  and  the 
opinion  in  71  111.  500,  supra,  must  be  con- 
strued somewhat  with  reference  to  tbe 
principles  enunciated  in  the  later  case,  where 
it  was  held  tbat.  while  it  was  negligence 
for  a  person  to  travel  on  tbe  track  of  a  railroad 
at  its  depot  grounds,  where  everybody  bad  no- 
lice  that  cars  were  constantly  passing  and  en- 
gines switching  cars,  it  was  also  negligence  on 
the  part  of  the  company  to  have  flying  switches 
passing  on  a  track,  without  an  engine  attached 
or  a  bell  ringing  or  a  whistle  sounding;  and, 
where  both  "parties  were  at  fault  in  these  re- 
spects, it  was  for  the  jury  to  determine,  under 
all  the  circumstances,  whether  the  neeligence 
of  the  plaintiff  was  slight  and  that  of  the  de- 
fendant gross;  and,  if  the  negligence  of  tbe 
plaintiff  was  slight  and  that  of  the  defendant 
gross,  that  the  plaintiff  could  recover.  Tbe 
-court  in  tbat  case  announced  that  the  rule  had 
not  been  at  all  times  accurately  stated,  and 
that,  inadvertently,  courts  had  laid  down  the 
rule  that  a  plaintiff  who  was  guilty  of  negli- 
gence could  not  recover,  but  that  the  true  rule 
was  that  he  could  recover,  notwithstanding 
bis  negligence,  if  his  negligence  had  been 
flight  and  that  of  the  defendant  gross:  that 
where  persons  go  upon  or  pass  over  the  grounds 
connected  with  railroad  depots,  they  are  pre- 
sumed to  know  tbat  the  place  is  dangerous, 
and  hence  are  required  to  use  care  and  pru- 
51  L.  R  A. 


denee  commen.surate  with  the  known  dangers 
of  tbe  place;  but  that,  on  the  other  hand,~tbe 
servants  of  the  company  knowing  tbat  it  is  a 
place  where  persons  are  constantly  passing, 
their  duty  to  exercise  caution  and  pruaence  is 
also  enhanced.  *'In  such  places,"  says  tbe 
court,  **tbey  must  use  more  effort  and  precau- 
tion for  the  preservation  of  life  and  limb  than 
at  places  where  persons  have  no  right  to  be  and 
the  emplovees  have  no  right  to  expect  to  find 
them.  While  the  great  commercial  and  busi- 
ness interests  of  tbe  country  demand  their  pro- 
tection, still  the  lives  and  personal  safety  of 
persons  are  paramount.  All  other  consider- 
ations must  yield  to  tbis,  the  first  and  greatest 
and  most  important  of  all  rights,  for  which 
governments  are  organized  and  laws  enacted." 
The  court  does  not  stop  with  the  announce- 
ment that  they  must  use  more  effort  for  tbe 
preservation  of  life  and  limb  at  such  places 
than  at  places  where  persons  have  no  right  to 
be,  but  coupled  with  that  is  the  further  pro- 
vision tbat  they  must  use  more  precaution  than 
at  places  where  they  have  no  right  to  expect  to 
find  persons.  In  tbe  case  at  bar  they  did  have 
a  right  to  expect  to  find  people  on  this  track, 
where  these  two  insensate  objects  were  sent, 
without  control,  notwithstandmg  tbe  fact  that 
people  had  no  legal  right  to  be  there. 

In  opposition  to  tbe  doctrine  announced  by 
these  few  cases,  however,  we  cite,  first,  the  case 
of  Kay  V.  Pennsylvania  R,  Co.  65  Pa.  269,  8  Am. 
Rep.  628,  where  it  was  held  directly  that  tbe 
company  had  the  right  to  detach  cars  and  send 
them  on,  without  a  brakeman, out  of  sight  around 
a  curve,  but  that  this  would  be  different  when,' 
by  license  to  others  and  by  sufferance,  tbey 
permitted  the  public  to  enjoy  a  privilege  of 

fassage  which  would  bring  them  into  danger, 
t  is  true  that  in  this  case  certain  privileges 
were  granted  over  the  right  of  way  to  certain 
persons,  for  tbe  purpose  of  unloading  and 
shipping  lumber,  but  this  privilege  was  not 
granted  to  the  plaintiff  nor  to  tbe  public  in 
general,  and  cannot  affect  the  principles  an- 
nounced in  tbe  decision.  This  was  a  case 
where  a  woman  carried  her  nineteen  months 
old  child  with  her  to  where  she  went  to  wash, 
near  the  railroad  track.  After  having  crossed 
over  the  track  to  get  some  water  she  set  the 
child  down  before  a  chair,  and  engaged  again 
in  washing.  In  three  or  four  minutes  she 
mis.sed  the  child.  It  had  strayed  upon  tbe 
track  and  was  run  over  by  a  lumber  car,  wbich 
was  detached  and  sent  around  a  curve  in  tbe 
siding,  on  a  slight  down  grade,  unattended  by 
a  brakeman.  Both  of  the  child's  arms  were  so 
cru.shed  that  they  had  to  be  amputated.  "Con- 
ceding the  right  of  the  railroad  company,"  said 
tbe  court.  '*to  the  exclusive  use  of  its*  tracks 
over  the  lot.  .  .  .  tbe  true  question  is 
whether  the  circumstances  created  a  different 
duty.  The  ownership  of  the  lot  gave  to  the 
company  the  riirht  to  use  it  as  most  con- 
venient and  expedient  in  moving  its  cars;  and 
no  one  can  gainsay  the  right  to  detach  and 
send  cars  ahead  without  a  brakeman,  even  out 
of  sight  and  around  a  curve.  But  the  case  is 
altered  when,  by  a  license  to  others,  tbey  have 
devoted  this  ownership  to  a  use  involving  their 
interests  and  their  safety,  and,  by  sufferance, 
permitted  tbe  public  to  enjoy  a  privilege  of 
passage  which  might  bring  their  persons  into 
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danger."  The  court  thcD,  after  noticing  the 
fact  that  the  way  was  used  to  unload  lumber, 
proceeds  to  say:  "It  also  suffered  its  track  to 
be  used  by  a  neighboring  population  as  a  way 
across  the  lot  from  one  part  of  the  city  to  an 
other.  .  .  .  The  presumption  of  a  clear 
track  at  this  place  could  not  reasonably  arise, 
.  .  .  but  greater  precaution  against  injur}*^ 
to  those  thus  permitted  to  use  the  lot  and  the 
tracks  of  the  company  became  a  duty."  And, 
in  speaking  of  the  negligence  in  sending  the 
car  round  the  curve  where  people  were  liable 
to  pass,  the  court  said:  "Its  only  purpose  was 
to  save  a  few  hundred  feet  of  travel  to  the  en- 
gine, by  detaching  it  from  the  car  when  in  mo- 
tion, and- stopping  the  engine  before  it  reached 
the  switch,  in  order  to  permit  it  to  run  forward 
on  the  main  track  to  hitch  onto  other  cars. 
To  save  this  short  time  and  distance  a  life  was 
periled  and  a  serious  injury  inflicted."  And 
the  court,  as  we  have  before  indicated,  in  re- 
viewing the  instructions  of  the  court  below, 
who  relied  upon  the  cases  of  Philadelphia  <& 
R,  R  Co.  V.  HnmmeU,  44  Pa.  375,  84  Am. 
Dec.  457,  and  Gillis  v.  Pennsylvania  R  Co.  59 
Pa.  129,  98  Am.  Dec.  317,  distinguished  those 
cases  from  the  case  then  under  consideration, 
and  found  that  the  trial  court  had  erred  in  ap- 
plying the  principles  enunciated  in  those  cases 
to  the  case  at  bar,  and,  in  quoting  from  the 
language  of  the  court  in  the  JIummell  Case, 
this  expression,  "precaution  is  a  duty  only  so 
far  as  there  is  reason  for  apprehension,"  says 
that  that  is  the  very  feature  which  distinguished 
that  case  from  the  case  under  discussion.  So, 
in  this  case,  accepting  that  maxim,  that  "pre- 
caution is  a  duty  only  so  far  as  there  is  reason 
for  apprehension,"  and  applying  it  to  the  cir- 
cumstances of  this  case,  it  must  be  convincing 
to  the  mind  of  every  reasonable  person  that 
there  was  reason  for  apprehension  that  a  car, 
thrown  around  this  curve,  unattended,  under 
the  circumstances  of  the  travel  proved,  would 
do  incalculable  damage  to  some  traveler. 
Hooker  v.  Chicago,  M,  S  St.  P.  R.  Co.  76  Wis. 
542,  was  a  case  where  a  woman  was  walkint; 
across  a  high  trestle,  accompanied  by  two 
children.  It  was  conceded  that  she  was  not 
there  in  the  interest  or  for  the  benefit  of  the 
railroad  company,  but  that  she  was  there  sim- 
ply for  the  purpose  of  amusing  and  entertain- 
ing the  children,  and  that  they  had  to  walk 
across  this  bridge  or  trestle  on  ties.  While  on 
the  bridge  they  were  overtaken  by  a  passing 
train  and  were  all  killed.  The  testimony 
tended  to  prove  that  the  bridge,  for  many 
years  and  up  to  the  time  of  the  accident,  bad 
been  habitually  and  constantly  used  by  men, 
women,  and  children,  going  back  and  forth 
through  that  part  of  the  city,  as  a  foot  path- 
way, without  any  objection  or  warning  b}'  the 
company  that  it  should  not  be  so  used,  until 
after  the  accident.  The  court  held  that  by 
reason  of  said  acquiescence  in  the  travel  of  the 
public,  Mrs.  Dacey,  who  was  using  .the  bridge 
with  the  children,  was  not  a'  trespasser,  that 
she  was  using  it  properly  .and  lawfully,  and 
that  the  defendant  should  be  held  to  the  or- 
dinary rule  of  nc'^ligence.  In  Swift  v.  Staten  j 
Island  Rapid  Transit  R.  Co.  123  N.  Y.  645.  a 
New  York  case,  it  was  held  that  the  acqui- 
escence of  a  railroad  company  in  the  habit  of 
certain  persons  crossing  its  track  at  a  place  not 
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a  public  highway  amounts  to  a  license,  and 
imposes  a  duty  upon  the  company,  as  to  all 
persons  so  crossing,  to  exercise  reasonable  care 
m.the  running  of  its  trains,  so  as  to  protect 
them  from  injury;  that  the  sufficiency  of  the 
warning  required*  at  such  crossings  is  a  question 
for  the  jury.     The  court,  in  the  course  of  its- 
opinion,  says:  "The  legal  principles  applicable 
to  the  facts  appearing   here  have    been  fre- 
quently enunciated  by  this  court,  to  the  effect 
that  where  the  public  have,  for  a  long  time, 
notoriously  and  constantly,  been  in  the  habit 
of  crossing  a  railroad  at  a  point  not  in  a  trav- 
eled public  highway,  with  the  acquiescence 
of  the  railroad  company,  such  acauiescence 
amounts  to  a  license,  and  imposes  a  auty  upon 
the  company,  as  to  all  persons  so  crossmg,  to 
exercise  reasonable  care  in  the  running  of  its 
trains,  so  as  to  protect  them  from  injury."    It 
will  be  noticed   that  in  these  last  two  case«i 
there  is  no  question  of  any  affirmative  action 
on  the  part  of  the  companies  in  granting  li- 
censes to  people  who  travel  on  their  tracks,  but 
the  decisions  were  based  squarely  upon  the 
doctrine  of  acquiescence.     In  the  case  of  Trotf 
V.  Cape  Fear  dh  Y.  V.  R.  Co.  99  N.  C.  298,  the 
same  principle  was  decided,  and  the  court  there,, 
in  discussing  the  proposition  ,and  noting  the  con 
tention  of  the  defendant  that  the  plaintiff's  intes- 
tate was  a  trespasser  in  being  wrongfully  on  the 
track,  and  that  the  injury  was  the  result  of  his 
own  wroiig, — in  which  case  *Sto<^,  Baeon,v.  Bal- 
timore iSt  P.  R.  Co.  58  Md.  482.  was  cited, —said: 
"We  think  that  upon  a  careful  examination  of 
the  cases  cited  by  counsel  for  the  appellant,  it 
will  be  found  that  in  the  most  of  them  the  in- 
jury was  the  result  of  the  contributory  negli- 
gence of  the  party  injured,  proximatelv  causing 
It,  and  not  resulting  directly  from  tne  negli- 
gence of  the  defendant,  and  where  they  have 
gone  beyond  this,  they  are  not  in  accord  with 
the  rulings  of  this  court,  nor  in  harmony  with 
the  current  of  authority," — citing    Bifrne  v. 
iV«r  York  C.  <fe  //.  R.  R.  Co.  104  N.  Y.  362. 
58  Am.   Hep.   512,  where  it  was    said    that 
"where  the  public  for  a  series  of  years  had 
been  in  the  habit  of  crossing  the  railroad,  the 
acquiescence  of  the  defendant  in  the  public 
use  amounted  to  a  license  or  permission  to  all 
persons  (o  cross  at  that  point,  and  imposed  the 
duty  upon  it,  as  to  all  persons  so  crossing,  to 
exercise  reasonable  care  in  the  movement  of 
its  trains  so  as  to  protect  them  from  injury." 
To  the  same  effect  are:  Kelly  v.  Southern  Minn. 
R.  Co.  28  Minn.  98;  Barry  v.  New  York  C.  <fe 
//.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep.  877; 
Philadelphia  dt  R.  R.  Co.  v.  Troutman.  11  W. 
N.  C.  458;  Taylor  v.  Delaware  A  //.  Canal  0>. 
113  Pa.  162,  57  Am.  Rep.  446.     In  the  last- 
mentioned  case  the  court,  quoting  from  Barry 
V.  New  York  C.  dk  U.    R.  R.  Co.  supra,  said: 
"The  company  had  a  lawful  right  to  use  the 
tracks  for  its  business,  and  could  have  with- 
drawn its  permission  to  the  public  to  use  iis 
premises  as  a  public  way,  assuming  that  no 
public  right  therein  existed;  but  so  lone  as  it 
permitted  the  public  use  it  was  chargeable  with 
knowledge  of  the  danger  to  human  life  from 
operating  its  trains  at   that  point,  and   was 
bound  to  such  reasonable  precaution  in  their 
management  as  ordinary  prudence  dictated  to 
protect  wayfarers  from  injury.     .     .     .     The 
company  is  an  actor  at  the  time  in  creating  the 
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•circumstances  which  imperil  human  life,  and 
it  would  be  ao  alarming  doctrine  that  it  was 
under  no  duty  to  exercise  any  care  in  the 
movement  of  its  trains."  See  also  Delaney  v. 
Milwaukee  dt  8L  P.  R.  Co.  33  .Wis.  67;  Darts 
T.  Chicago  &  N.  W.  B.  Co.  58  Wis.  646,  46  Am. 
Rep.  676;  Townley  v.  Chieago,  M.  d  St.  P.  H, 
Co.  53  Wis.  626;  Barry  v.  New  Fork  C.  &  11. 
R.  R.  Co.  supra. 

In  fact,  the  overwhelming  weight  of  au- 
thority seems  to  be  to  the  effect  that  acquies- 
cence creates  a  right  which  imposes  upon  the 
railroad  companies  the  duty  oi  ordinary  dili- 
gence; and,  as  the  instructions  of  the  court  on 
this  proposition  were  all  based  upon  this  theory, 
and  the  objections  to  such  instructions  were 
based  upon  the  opposite  theory,  it  is  not 
necessary  to  specifically  review  them.  It  is 
sufficient  to  say  that  we  think  the  instruc- 
tions were  given  in  accordance  with  the  great 
weight  of  a'utbority. 

And  the  instruction  in  regard  to  contributory 
negligence,  we  think,  was  also  properly  given. 
By  the  overwhelming  weight  of  authority,  a 
distinction  is  made  between  the  responsibility 
of  a  child  and  that  of  an  adult.  It  seenis  to  us 
that  it  would  be  a  monstrous  doctrine  to  hold 
that  a  child  of  inexperience— and  experience 
can  come  only  with  years — should  be  held  to  the 
same  degree  of  care  in  avoiding  danger  as  a 
person  of  mature  years  and  accumulated  experi- 
ence. In  the  simplest  transactions  of  life  we 
recognize  this  distinction.  It  is  recognized  by 
the  law  in  all  of  the  turntable  cases.  It  was  rec- 
ognized by  this  court  in  the  case  of  liwaeo  R. 
£  Naf).  Co.  V.  Hedricky  1  Wash.  446,  where  it 
was  held  that  the  testimony  of  the  company 
that  it  had  been  in  the  habit  of  leaving  the 
turntables  unlocked  (in  an  action  against  such 
company  for  the  death  of  a  child  of  tender 
years)  was  not  admissible.  No  court  would 
hold  that  an  adult  who  would  deliberately  put 
his  feet  down  between  the  wall  and  a  turntable 
when  it  was  in  motion,  so  that  they  would  be 
ground  off,  was  not  guilty  of  contributory 
negligence.  His  experience  would  naturally 
teach  him  better.  But  everybody,  and  es- 
pecially people  who  are  employing  dangerous 
agencies,  must  deal  with  children  just  as  they 
are,  and  must  take  notice  of  their  lack  of  judg- 
ment and  lack  of  experience.  The  care  or 
caution  required  is  according  to  the  capacity 
of  the  child,  and  this  is  to  he  determined,  or- 
dinarily, by  the  age  of  the  child.  In  the  case 
of  Mowrey  v.  Central  City  Railway  Co.  51  N. 
Y.  666.  the  court  said:  *The  old.  the  lame, 
the  infirm,  or  the  young  are  entitled  to  have 
their  condition  ana  ability,  mental  and  physic- 
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al,  considered  in  diminution  of  the  degree  of 
care  exacted  of  them."  The  rule  is,  however, 
laid  down  by  Shearman  &  Redfield  on  Negli- 
gence, §  78,  as  follows:  "It  is  now  settled  by  the 
overwhelming  weight  of  authority ,  that  a  child 
is  held,  so  far  as  he  is  personally  concerned, only 
to  the  exercise  of  such  degree  of  discretion  as 
is  reasonably  to  be  expected  from  children  of 
his  age. "  Another  point  made  by  the  appellant 
is  that  it  was  not  allowed  lo  show  that  the  ac- 
cident was  caused  by  the  negligence  of  the 
parent.  This  being  an  action  brought  for  the 
benefit  of  the  child,  and  not  for  the  benefit  of 
the  parent,  the  negligence  of*  the  parent  cannot 
be  imputed  to  the  child.  The  only  remaining 
question  is  as  to  the  amount  of  the  judgment 
recovered.  It  is  contended  by  the  appellant 
that  the  amount  of  the  verdict  is  excessive, 
showing  prejudice  and  passion  on  the  part  of 
the  jury.  We  are  not  willing  to  say  that 
$15,000  will  more  than  recompense  the  plain- 
tiff for  hobbling  through  life  maimed  and  dis- 
figured. We  are  aware  that  many  courts  have 
held,  in  similar  cases,  that  the  amount  of  this 
verdict  was  excessive,  but  we  think  it  probable 
that  if  such  injuries  had  happened  to  the  judges 
themselves,  or  to  members  of  their  families, 
their  views  as  to  excessive  damages  would 
have  undergone  a  radical  change. 
The  judgment  will  be  affirmed. 

Scott  and  Gordon,  JJ..  concur. 

Hoyt,  Ch.  J.,  dissenting: 

I  feel  compelled  to  dissent  from  what  is  said 
in  the  foregoing  opinion  as  to  the  effect  of  the 
railroad  company's  allowing,  if  it  did  allow, 
persons  to  travel  along  and  across  its  ri^ht  of 
way.  In  my  opinion,  railroad  companies  oc- 
cupy the  same  relation  lo  the  real  estate  which 
they  own  as  other  owners  of  such  property. 
The  general  rule  that  an  owner  of  uninclosed 
real  estate  will  lose  no  rights  by  reason  of  the 
fact  that  he  allows  a  path  to  be  made  across  it 
without  objection  on  his  part  is  too  well  set- 
tled to  require  the  citation  of  authorities  in  its 
support.  The  plaintiff's  pwn  evidence  in  the 
case  at  bar  showed  that  the  right  of  way  of  the 
appellant,  along  and  across  which  persons  had 
been  accustomed  to  pass,  was  open  to  the  com- 
mon and  entirely  uninclosed.  Hence,  under 
the  general  rule  above  stated,  the  railroad  com- 
pany could  lose  no  rights  by  reason  of  persons 
having  been  allowed  to  travel  upon  it,  even  if 
it  was  shown  that  the  highest  officers  of  the 
company  had  full  knowleage  of  their  custom 
so  to  do.  Upon  the  other  questions  discussed, 
I  express  no  opinion. 
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1.  An  attorney  is  not  liable  to  a  son  for 
even  firi'OM  neg^liflr^nce  in  so  «irawinflr 
tbe  irill  of  the  mother  as  not  to  carry  out 
her  desires  in  tbe  disposition  of  her  property, 
even  tboufrh  the  son  suffers  Kreat  pecuniary  loss 
thereby,  there  ha^ng  t)een  no  privity  of  contract 
between  the  son  and  the  attorney. 

8.  The  employment  of  an  attorney  by  a 
mother  to  «lraw  her  will*  in  which  a  pro. 
vision  was  made  for  one  of  her  sons,  is  not  a  con- 
tract made  for  the  benefit  of  the  latter,  within 
Civ.  Code,  %  1559,  providing  that  a  third  person 
may  enforce  a  contract  entered  into  between  oth> 
ere  for  his  Isenettt.,  so  as  to  entitle  such  son  to  re> 
cover  from  the  attorney  for  his  gross  mistake 
in  BO  writing  the  will  as  to  deprive  the  son  of  the 
provision  designed  by  the  testator  for  his  benefit. 

(December  10.  1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sonoma  County  in 
favor  of  defendant  in  nn  action  brouffbt  to  re 
cover  damages  for  defendant's  negligence  in 
drawing  a  will  contrary  to  tbe  instructions  of 
the  maker,  tbe  result  of  which  was  to  deprive 
plaintiff  of  property  intended  for  him.  Af- 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Blake,  Williams,  and  Harrison 
for  appellant. 

Messrs.  Haven  &  Haven  for  respondent. 

Van  Fleet,  J.,  delivered  tbe  opinion  of 
tbe  coiirt: 

Action  to  recover  for  negligence  of  attorney 
in  drafting  and  executing  a  will.  The  court 
below  sustained  a  demurrer  to  tbe  complaint, 
and,  plaintiff  failing?  to  amend,  judgment  was 
entered  against  bim,  from  which  be  appeals. 
Tbe  complaint  alleges,  in  substance,  that  on 
October  5, 1883,  defendant,  an  attorney  at  law, 
was  employed  by  Mrs.  C.  M.  A.  Buckley,  tbe 
mother  of  plaintiff,  to  draw  her  will,  which 
she  desired  and  directed  to  be  so  drawn  as  to 
leave  all  the  residue  of  her  estate,  after  certain 
specific  legacies,  to  her  two  sons,  then  living, 
the  plaintiff  and  one  John  P.  Buckley,  to  the 
exclusion  of  tbe  children  of  a  deceased  son  of 
tbe  testatrix:  that  in  pursuance  of  such  em- 
ployment defendant  on  said  day  drew  a  will 
for  said  testatrix,  and  superintended  and  di- 
rected tbe  execution  thereof;  tbat  in  tbe  prepa 
ration  of  said  will,  and  in  directing  the 
execution  thereof,  tbe  defendant  was  guilty  of 
gross  carelessness  and  negligence  in  tbe  per- 
formance of  his  professional  duties,  in  this: 
tbat  said  will  was  so  drawn  as  not  to  legally 
express  tbe  desires  or  direction  of  tbe  testatrix 
as  to  the  exclusion  of  said  grandcbildren,  but 
in  such  manner  that  the  latter  were  permitted 
under  the  will  to  take  of  ber  estate;  and  tbat 
in   directing  tbe  execution  of  said  will  this 

Note.— As  to  right  of  action  on  a  contract    by 
a  third  person  for  whose  benefit  it   was  made, 
see  note  to  Jefferson  v.  Asch  (Minn.) 25  L.  R.  A.  257. 
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plaintiff,  altbougb  named  in  said  will  as  one  of 
tbe  devisees  thereunder,  was  caused  by  the  de- 
fendant to  become  one  of  tbe  subscribing  wit- 
nesses thereto,  thereby  rendering  the  provisions 
of  said  will  as  to  the  plaintiff  void.  It  is  fur- 
ther alleged  tbat  said  John  P.  Buckley  died  be- 
fore the  testatrix;  that  thereafter,  in  May.  1891, 
said  testratrix  died  without  having  revoked  or 
altered  said  will;  tbat  the  will  was  admitted 
to  probate,  and  tbe  estate  of  said  testatrix  duly 
administered;  and  tbat  under  tbe  decree  of 
distribution  said  grandcbildren  received  one 
half  of  said  estate,  amounting  to  $85,000,  in 
which  amount  plaintiff  alleges  himself  dam- 
aged, and  for  which  be  asks  judgment  against 
defendant. 

We  think  the  demurrer  was  properly  sus- 
tained. In  our  judgment  tbe  complaint  clearly 
fails  to  state  a  cause  of  action  against  defendant 
in  favor  of  tbe  plaintiff.  It  is  to  be  observed 
tbat  the  action  is  not  by  tbe  client,  but  by  a 
third  party,  ber  son.  It  is  a  general  doctrine, 
sustained  by  an  overwhelming  weight  of  au- 
thority, tbat  an  attorney  is  liable  for  negligence 
in  tbe  conduct  of  bis  professional  duties,  aris- 
ing only  from  ignorance  or  want  of  care,  to  bis 
client  alone,— that  is,  to  tbe  one  between 
wbom  and  the  attorney  the  contract  of  employ- 
ment and  service  existed,  and  not  to  ibird 
parties.  Tbe  exceptions  to  this  general  rule, 
if  they  may  be  in  strictness  deemed  such,  are 
where  tbe  attorney  has  tx-en  guilty  of  fraud  or 
collusion,  or  of  a  malicious  or  tortious  act. 
Responsibility  for  a  fraudulent  act  is  independ- 
ent of  any  contractual  relation  between  the 
guilty  parly  and  the  one  injured;  and  one  com- 
mitting a  malicious  or  tortious  act.  to  tbe  in- 
jury of  another,  is  liable  therefor  without 
reference  to  any  question  of  privity  between 
himself  and  the  wronged  one.  Wbere.  bow- 
ever,  neither  of  these  elements  enters  into  the 
transaction,  the  rule  is  universal  tbat  for  an 
injury  arising  from  mere  negligence,  however 

§ross.  there  must  exist  between  the  jMiriy  in- 
icting  the  injury  and  the  one  injured  some 
privily,  by  contract  or  otherwise,  by  reason  of 
wbicb  tbe  former  owes  some  legal  dutv  to  the 
latter.  2  Sbearm.  &  Redf.  Neg.  §$  562.  674; 
National  Sav.  Bank  v.  Ward,  100  U.  8.  195. 
25  L.  ed.  621,  and  cases  therein  cited;  Boddt/ 
V.  Missouri  I\  R  Co.  104  Mo.  284.  12  L.  R  A. 
746.  and  cases  cited.  In  National  Sav.  Bank 
V.  Ward,  stfpra,  tbe  general  rule  above  adverted 
to  is  exhaustively  discussed,  and  its  limitations 
stated  by  Mr.  Justice  Clifford,  for  tbe  courL 
That  was  a  case  where  a  third  party  sought  to 
maintain  an  action  against  the  attorney  for 
damages  resulting  to  him  from  relying  upon  tbe 
correctness  of  a  defective  certificate  of  title  to 
a  piece  of  real  estate  furnished  by  the  attorney 
to  a  client,  upon  the  faith  of  which  the  plain- 
tiff bad  loaned  money  on  tbe  properly.  In 
holding  that  the  plaintiff  could  not  main- 
tain tbe  action,  it  is  there  said:  "Beyond  all 
doubt,  the  general  rule  is  tbat  tbe  obligation  of 
the  attorney  is  to  bis  client,  and  not  to  a  tbird 
party,  and,  unless  there  is  something  in  the 
circumstances  of  this  case  to  take  it  out  of  tbat 
general  rule,  it  seems  clear  tbat  tbe  proposi- 
tion   of   the   defendant  must  be   sustained. 
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Shearm.  &  Redf.  Neg.  §  815.  Conclusive 
support  to  that  rule  is  found  in  several  cases  of 
high  authority.  FUh  v.  Keliy,  17  C.  B.  N.  S. 
194."  And  after  commeDling  upon  the  case  of 
Fuli  v.  Kelly,  and  the  case  of  Mobert^on  v. 
FUming,  4  Macq.  H.  L.  Cas.  167.  209,— from 
the  latter  of  which  cases  Lord  Wensleydale  is 
quoted  as  saying  that  "he  only,  who,  by  him- 
self or  another  as  his  agent,  employs  the  attor- 
ney to  do  the  particular  act  in  which  the 
alleged  neglect  has  taken  place,  can  sue  him  for 
that  neglect,  and  that  that  employment  must 
be  affirmed  in  the  declaration  of  the  suit  in 
distinct  terms,"— the  learned  justice  proceeds: 
'Analogous  cases  involving  the  same  principle 
are  quite  numerous,  a  few  of  which  only  will 
be  noticed.  They  show  to  a  demonstration 
that  it  is  not  every  one  who  suffers  a  loss  from 
the  negligence  of  another  that  can  maintain  a 
suit  en  such  grounds.  On  the  contrary,  nhe 
limit  of  the  doctrine  relating  to  actionable  neg- 
ligence/ says  Beasley,  Ch.  J.,  'is  that  the  per- 
son occasioning  the  loss  must  owe  a  duty,  aris 
ing  from  contract  or  otherwise,  to  the  person 
sustaining  such  loss.  Such  a  restriction  on  the 
right  to  sue  for  a  want  of  care  in  the  exercise 
of  employments  or  the  transaction  of  business 
is  plainly  necessary  to  restrain  the  remedy 
from  being  pushed  to  an  impracticable  extreme. 
There  would  be  no  bounds  to  actions  and 
litigious  intricacies,  if  the  il)  effects  of  the  neg- 
ligence of  men  could  be  followed  down  the 
chain  of  results  to  the  final  effect.*  KaM  v. 
Love,  37  N.  J.  L.  5, 8.  .  .  .  Cases  where  fraud 
and  collusion  are  alleged  and  proved  consti- 
tute exceptions  to  that  rule,  and  Parke.  B., 
very  properly  admits  in  the  folio  wing  case,  that 
other  exceptions  to  it  exist  which  are  as  sound 
in  principle  as  the  judgments  which  establish 
the  rule.  Longmeid  v.  Holliday,  6  Exch.  761- 
767.  Examples  of  the  kind  are  given  in  that  case, 
two  of  which  deserve  to  be  noticed,  as  they 
have  been  urged  in  argument  to  disprove  the 
rule;  but  they  cannot  have  any  such  effect, 
for  the  plain  reason  that  they  stand  in  many 
respects  upon  a  different  footing.  'These 
cases,*  says  the  court  in  that  opinion,  'occur 
where  there  has  been  a  wrong  done  to  the  per- 
son, for  which  he  would  have  a  right  of  action, 
though  no  such  contract  had  been  made;*  and 
the  court  gives  as  an  illustration  the  patient  in- 
jured by  improper  medicines  prepared  by  an 
apothecary,  or  one  unskilfully  treated  by  a 
surgeon,  where  both  would  be  liable  to  the 
injured  party,  even  if  the  father  or  friend  of 
the  patient  contracted  with  the  wrongdoer.*' 
In  lioddy  v.  Mis*ovri  P.  R.  Co.  supra,  it  is  said: 
**The  right  of  a  third  parly  to  maintain  an  ac- 
tion for  injuries  resulting  from  a  breach  of  a 
contract  between  two  contracting  parties  has 
been  denied  by  the  overwhelming  weight  of 
authority  of  the  stale  and  Federal  courts  of 
this  country  and  the  courts  of  England.  To 
bold  that  such  actions  could  be  maintained 
would  not  only  lead  to  endless  complications 
in  following  out  cause  and  effect,  but  would 
restrict  and  embarrass  the  right  to  make  con- 
tracts by  burdening  them  with  obligations  and 
liabilities  to  others,  which  parties  would  not 
voluntarily  assume,*'  citing  Winterbottom  v. 
Wright,  10  Mees.  &  W.  109.  and  a  large  num- 
ber of  other  cases.  **The  rule  is  put  upon  two 
grounds,  either  of  which  is  unquestionably 
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sound.  One  ground  is  given  by  the  court  in 
the  opinion  in  Winterbottom  v.  Wright,  10  Mees. 
&  W.  109,  as  follows:  *If  we  were  to  hold 
that  the  plaintiff  could  sue  in  such  a  case,  there 
is  no  point  at  which  such  actions  would  stop. 
The  only  safe  rule  is  to  confine  the  right  to 
recover  to  those  who  enter  into  the  contract. 
If  we  go  one  step  beyond  that,  there  is  no  rea- 
son why  we  should  not  go  fifty.'  The  other 
ground  is  thus  stated  in  the  New  Jersey  case 
above  cited:  'The  object  of  parties  in  insert- 
ing in  their  contracts  specific  undertakings 
with  respect  to  the  work  to  be  done  is  to  cre- 
ate an  obligation  inter  sese.  These  engage- 
ments and  undertakings  must  necessarily  "ije 
subject  to  modifications  and  waiver  by  the 
contracting  parties.  If  third  persons  can  ac- 
Quire  a  right  in  a  contract,  in  the  nature  of  a 
duty  to  have  it  performed  as  contracted  for,^ 
the  parties  will  be  deprived  of  control  over 
their  own  contracts.'  Plaintiff,  not  being  a 
party  to  the  contract,  cannot  maintain  this  ac- 
tion on  account  of  injuries  resulting  from  any 
breach  of  duly  defendant  owed  Pickle,  arising 
purel  V  out  of  the  terms  of  the  contract  between 
them*" 

No  authority  has  been  brought  to  our  notice 
contravening  the  rule  as  stated  in  the  forego- 
ing citations.  Some,  which  at  first  glance 
might  be  so  taken,  will  be  found  upon  analy- 
sis to  fall  within  one  or  the  other  of  the  ex- 
ceptions noted,  and  not  to  infringe  upon 
the  general  doctrine.  Within  such  class  fall 
the  cases  relied  upon  by  plaintiff  to  support 
his  general  right  to  maintain  the  action.  This 
case  comes  strictly  within  the  general  doctrine 
as  above  stated.  No  fact  is  alleged  bringing 
it  within  any  of  the  exceptions  thereto.  It  is 
not  alleged  that  defendant  did  the  act  charged 
maliciously,  or  through  any  evil  intent,  or  with 
any  fraudulent  purpose,  or  that  he  did  it  in 
any  affirmative  sense.  The  complaint  pro 
ceeds  solely  upon  the  theory  that  it  was  through 
negligence  arising  either  from  ignorance  or 
carelessness,  or  both;  and  this,  although  it 
may  be  conceded  that  the  complaint  discloses 
an  instance  of  the  grossest  ignorance  on  the 
one  hand,  or  unpardonable  carelessness  on  the 
other,  and  showsvery  grievous  injury  to  plain- 
tiff as  a  result,  does  not,  within  the  principles 
above  announced,  make  a  case  entitling  the 
plaintiff  to  maintain  the  action.  It  is  claimed, 
however,  that  the  action  can  be  maintained 
under  the  rule,  expressed  in  §  1559  of  our 
Civil  Code,  that  a  contract  made  by  one  per- 
son with  another  for  the  benefit  of  a  third  per- 
son may  be  enforced  by  the  latter,  the  argu- 
ment being  that  the  employment  of  defendant 
by  plaintiff's  mother  to  draw  her  will  was 
clearly  for  plaintiff's  benefit,  inasmuch  as  the 
latter  was  one  of  the  objects  of  her  bounty,  as 
expressed  in  her  will:  and  a  number  of  cases 
are  cited  which  are  supposed  to  bring  the  case 
within  that  rule.  But,  in  our  judgment,  that 
provision  has  no  application  to  this  case.  It 
is  intended  to  apply  to  instances  where  the 
contract  is  made  expressly  for  the  benefit  of 
the  third  person,  not  where  the  third  person 
is  or  may  be  merely  incidentally  or  remotely 
benefited  as  a  result  of  such  contract.  Such 
is  the  language  of  the  Code,  and  such  will  be 
found  to  he  the  application  of  the  doctrine  in 
all   the  cases  cited  by  counsel,  or  which  have 
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come  to  our  attention.  The  terms  of  §  1559 
are:  "A  contract  made  expressly  for  the  bene- 
fit of  a  third  person  may  be  enforced  by  him 
at  any  time  before  the  parties  thereto  rescind 
it."  This  rule,  we  are  told  by  Mr.  Pomeroy 
(Rem.  &  Rem.  Rights,  §  189).  was  originally 
adopted  prior  to  the  reformed  procedure,  being 
based  partly  upon  considerations  of  conven- 
ience and  partly  upon  a  liberal  construction  of 
the  nature  of  the  contract,  and  the  purpose  of 
which  was  to  avoid  circuity  of  action,  and  to 
enable  the  real  party  in  interest  to  sue.  That 
author  proceeds  to  give  us  illustrations  of  its 
application,  and  each  instance  given  is  a  case 
where  the  contract  was  in  express  terms  made 
for  the  benefit  of  the  third  party,  and  by  rea- 
son of  which  the  latter  became  the  real  party 
in  interest.  No  such  application  of  the  doc- 
trine as  is  here  contended  for  is  even  re- 
motely hinted  at.  The  contract  between  the 
plaintiff's  mother  and  the  defendant,  which 
was  the  subject  of  the  breach,  cannot  be  said 
in  any  legal  sense  to  have  been  expressly  made 
for  plaintiff's  benefit.  It  was  a  contract  for 
employment  of  defendant's  services  as  an  at- 
torney, to  draft  the  will  of  Mrs.  Buckley,  the 
immediate  purpose  of  which  was  for  the  bene- 
fit of  the  latter,  to  enable  her  to  make  disposi- 
tion of  her  estate  in  accordance*  with  her  desire. 
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Remotely,  it  is  true,  she  intended  plaintiff  to 
be  benefited  as  a  result  of  such  contract,  by 
providing  for  him  in  her  will.  Such  provision, 
however,  could  create  no  vested  right  in  plain- 
tiff until  the  death  of  the  testatrix.  Until 
that  event  the  will  remained  purely  ambula- 
tory, and  the  provision  for  plaintiff  could  be 
at  any  time  changed  or  withdrawn.  It  there- 
fore created  a  mere  possibility  in  plaintiff, — not 
a  right  which  made  him  in  law  a  privy  to  the 
contract.  To  hold  that,  by  reason  of  the  pro- 
vision for  plaintiff  in  the  will,  the  contract  is 
to  be  considered  one  made  expressly  for  his 
benefit,  is  to  confound  the  terms  of  the  will 
with  those  of  the  contract.  The  latter  alone 
was  the  subject  of  the  breach,  and  by  defend- 
ant's negligence  in  carrying  out  that  contract 
the  testatrix  alone  sufferedf  legal  injury.  Al- 
though the  ultimate  consequential  injury  to 
plaintiff  would  appear  to  have  been  great,  it 
was,  so  far  as  defendant  is  concerned,  damnum 
absque  injuria,  against  which  the  courts  are 
powerless  to  relieve.  In  this  view,  it  is  not 
material  to  n(»tice  the  other  objections  made  to 
the  complaint.  The  demurrer  having  been 
properly  sustained,  it  follows  that  theju4gmeni 
should  he  affirmed.    It  is  so  ordered. 

O&routte  and  HarrUon,  JJ.,  concur. 


End  op  Cases  in  Book  81. 
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43HOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Third  Quarter 
of  the  Judicud  Tear  Beginning  with  October  1, 1895.  Classified  as  Follows: 

I.  Public,  Official,  and- Statutory  Matters. 
II.  Contractual  and  Commbrcial  Relations. 

III.  Corporations  and  Associations. 

IV.  Domestic  Relations. 
V.  Personal  Rights. 

VI.  Torts  ;  Negligence;  Injuries. 
Vn.  Property  Rights. 

VIII.  Civil  Remedies;  Rules  and  Principles. 
IX.  Criminal  Law  and  Practice. 


I.  Public.  Official,  and  Statutory  Matters. 


Constitutional  amendment. 

The  adoption  of  a  proposed  constitutional 
-amendment  is  discussed  in  various  phases  in  a 
case  which  holds  that  a  proposal  to  change  the 
location  of  the  seat  of  state  government  is  not 
invalidated  by  making  the  change  conditional 
on  donations  and  the  erection  of  buildings  in 
addition  to  a  vote  of  the  people,  although  the 
existing  Constitution  requires  such  vote  only. 
(Mo.)  815. 

Unreasonable  seizures. 

The  taking  as  exhibits  on  a  criminal  prose- 
cution for  causing  the  explosion  of  a  boiler  the 
boiler,  engine,  and  other  materials,  although 
done  under  order  of  court,  is  held  to  be  a  vio- 
lation of  the  constitutional  protection  against 
unreasonable  seizures.  (Mich.)  163. 
Due  process  of  law. 

The  constitutional  requirement  of  due  pro- 
<^ss  of  law  is  held  to  be  violated  by  a  statute 
providing  for  assessments  on  property  without 
any  notice  to  lot  owners  or  opportunity  to  be 
heard.    (Va.)  382. 

Due  process  of  law  is  held  to  be  denied  by  a 
statute  making  the  issue  of  improvement  bonds 
which  could  be  done  without  notice  to  the 
owners  of  property  affected,  within  forty  days 
after  the  assessment,  conclusive  of  its  validity. 
(Wis.)  213. 

The  owner  of  hogs  is  not  deprived  of  prop- 
erty without  due  process  of  law  by  making  it 
unlawful  to  allow  them  to  run  at  large.  (W. 
Va.)  131. 

The  right  of  a  municipal  corporation,  such 
as  an  incorporated  school  district,  to  the  pro- 
tection of  a  constitutional  provision  as  to  due 
process  of  law  against  a  statute  attempting  to 
take  away  a  complete  defense  under  the  statute 
of  limitations.  Is  established  in  an  Illinois  case. 
(111.)  71. 

A  statute  requiring  railroad  companies  to 
carry  freight  for  the  same  rates  that  any  other 
company  may  carry  it  between  the  same  points, 
without  providing  for  any  investigation  of  the 
matter,  is  held  to  be  a  denial  of  due  process  of 
law.    (Neb.)  47. 


Sunday, 
The  constitutionality  of  the  statute  prohibit- 
ing barbers  to  carry  on  business  on  Sunday  ex- 
cept in  two  places  within  the  state  is  sustained 
as  an  exerci^  of  the  police  power  to  protect 
health.    (N.  Y.)  689. 

Delegation  of  power. 

The  unconstitutionality  of  a  statute  attempt- 
ing to  delegate  legislative  power  to  an  insur- 
ance commissioner  by  authorizing  him  to  adopt 
a  standard  policy  is  declared  in  Wisconsin,  fol- 
lowing Minnesota  and  Pennsylvania  decisions. 
(Wis.)  112. 

Eminent  domain. 

Land  owned  by  a  railroad  company  but  not 
actually  in  use  or  necessary  for  tlie  enjoyment 
of  its  franchise  is  held  subject  to  condemnation 
by  another  railroad  company  for  whose  use  it 
is  necessary.  (Mont.)  298. 
Voting, 

A  statute  making  it  a  crime  to  vote  without 
certain  documentary  proof  of  the  payment  of 
a  poll  tax,  or  the  voter's  affidavit  of  such  pay- 
ment and  of  the  fact  that  the  required  docu- 
ment has  been  lost  or  mislaid,  is  held  valid, 
even  as  against  a  voter  who  has  actually  paid 
his  poll  tax.    (Tenn.)  837. 

The  right  of  the  mayor  to  vote  in  the  elec- 
tion of  an  officer  by  the  city  council,  of  which 
he  is  declared  to  be  a  member,  is  limited  to  the 
case  of  a  casting  vote  to  break  a  tie,  where  the 
charter  in  general  terms  says  that  he  shall  pre- 
side in  the  board  of  aldermen  and  joint  meet- 
ings of  the  two  boards,  but  shall  have  only  a 
casting  vote.  (Me.)  116. 
Taxes. 

A  mistake  as  to  the  location  of  lands  whereby 
taxes  are  paid  to  a  school  district  which  has  no 
right  to  them  is  held  to  give  no  right  to  recover 
back  the  taxes  paid,  either  in  favor  of  the  tax- 
payer or  of  the  other  district  in  which  he  was 
taxable.    (111.)  329. 

A  tax  of  2  per  cent  on  the  gross  receipts  of  a 
foreign  building  and  loan  association  is  held 
not  to  interfere  with  the  freedom  of  commerce 
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or  to  deny  the  equal  protection  of  the  laws. 
(Ky.)41. 

Courts. 

The  appointmeDt  of  a  receiver  by  a  Federal 
court  is  held  ineffectual  to  prevent  the  subse- 
quent sale  of  property  under  execution  from  a 
state  court  to  satisfy  a  mechanic's  lien,  where 
the  judgement  establishing  the  lien  had  been 
rendered  before  the  receiver  was  appointed. 
(Mo.)  335. 

Power  of  the  courts  to  interfere  with  the  ac- 
tion of  the  governor  or  of  a  legislative  commis- 
sion of  which  he  is  a  member,  in  respect  to  the 
selection  of  a  site  for  a  public  institutiop  and 
the  letting  of  contracts  therefor,  is  discussed  at 
length  in  a  case  which  denies  the  power  of  the 
courts  to  interfere.     (Or.)  473. 

Jurisdiction  of  a  cause  of  action  for  negli- 
gence arising  in  Mexico  was  refused  in  Texas 
because  the  Mexican  law  applicable  to  the 
case  was  so  different  in  respect  to  the  judg- 
ment to  be  entered  that  the  Texas  court  could 
not  undertake  to  enforce  it.   (Tex.)  276. 

The  right  of  a  state  court  to  entertain  an  ac- 
tion on  an  undertaking  given  to  stay  proceed- 
ings on  appeal  in  admiralty  is  sustained  in  an 
elaborate  opinion  reviewing  the  question  of 
jurisdiction  as  between  admiraltv  and  other 
cases.     (N.  D.)238. 

The  jurisdiction  of  a  court  of  admiralty  in  a 
suit  for  death  of  a  passenger  by  collision  be- 
tween vessels  is  sustamed,  where  the  state  stat 
ute  gives  such  right  of  action  and  makes  it  a 
lien  on  the  vessel.     (C.  C.  App.  9th  C  )  715. 

A  judgment  of  a  court  which  has  jurisdiction 
of  the  matter,  committing  au  infant  to  the  cus 
tody  of  a  board  of  children's  guardians,  is  held 
not  to  be  void  on  collateral  attack  though  it 
assumes  to  act  under  an  unconstitutional  stat- 
ute.    (Ind.)  740. 

Municipal  corporattona. 

A  constitutional  limitation  of  city  indebted- 
ness .to  the  amount  for  which  income  and 
revenue  are  provided  in  any  year  is  held  not 
to  be  violated  by  a  contract  to  pay  an  annual 
sum  for  a  period  of  years  for  disposal  of  sew- 
age, if  the  annual  sum  is  within  such  limit. 
(Cal.)  794 

A  contract  by  city  authorities  for  street  lights 
for  a  term  of  five  years  payable  monthly  is 
held  void  under  a  statute  prohibit! ni;  contracts 
or  any  other  mode  of  binding  the  city  beyond 
existing  appropriations  for  the  purpose.  (Ind.) 
748. 

An  unusual  and  important  case  respecting 
void  annexation  of  territory  to  a  city  is  that 
in  which,  on  grounds  of  estoppel,  the  court 
refused  to  disturb  the  jurisdiction  of  the  city 
after  it  had  been  exercised  for  several  years, 
(Iowa)  186. 

A  statute  in  Massachusetts  requiring  a  town 
which  votes  to  establish  an  electric-light  plant 
to  purchase  one  already  established,  if  there  is 
such,  is  construed  and  enforced.     (Mass.)  457. 

License, 

An  ordinance  imposing  a  license  fee  of 
$10*  per  day  on  itinerant  merchants  is  held 
void  for  unreasonableness,  while  a  provision 
discriminating  between  residents  and  nonresi- 
dents of  a  city  is  also  held  void.     (111.)  522. 

A  license  tax  on  peddlers  is  held  unconsti- 
tutional where  it  exempts  manufacturers  who 
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have  paid  a  tax  on  capital,  since  this  discrim- 
inates against  nonresidents.    (Va.)  379. 

A  statute  giving  municipal  authorities  dis- 
cretion to  license  such  persons  as  they  think 
proper  as  transient  merchants  is  hela  to  in- 
fringe a  bill  of  rights  prohibiting  exclusive 
public  emoluments  or  privileges.     (Conn.)  55. 

8treeU, 

Gleneral  authority  to  open  streets  and  con- 
demn land  therefor  is  held  sufficient  to  justify 
opening  a  street  across  depot  grounds  of  a  rail- 
road company.     (Iowa)  188. 

Road  commi^ioners  in  Massachusetts  were 
held  to  be  public  officers,  and  not  servant<^  of 
the  town,  for  whose  acts  the  town  was  liable 
in  the  use  of  a  steam  drill  for  the  repair  of  a 
road,  although  the  work  was  ordered  by  county 
commissioners  to  be  paid  for  by  a  special  ap- 
propriation.   (Mass.)  174. 

The  power  of  a  city  to  compel  proper  insula- 
tion and  support  of  electric  wires  laid  in  the 
streets  is  held  not  to  be  precluded  by  the  prior 
grant  of  a  franchise  to  a  gas  company  to  lay 
pipes  or  other  things  in  the  streets  tor  lighting 
purposes.    (Mo.)  798. 

Officers. 

The  doctrine  that  there  can  be  no  de  facto 
officer  without  a  dejure  office  is  repudiated  bv  a 
decision  that  official  acts  by  officers  in  an  office 
created  by  an  unconstitutional  statute  cannot 
be  collaterally  attacked  before  the  statute  has 
been  authoritatively  adjudged  unconstitution- 
al.    (Ohio)  660. 

The  civil  service  provisions  of  the  New  York 
Constitution  of  1894  are  held  to  be  self- execut- 
ing so  far  as  to  require  appointments  made 
without  compliance  therewith  to  be  held  il- 
legal by  the  courts,  while  the  exemption  of  the 
department  of  public  works  from  the  civil  serv- 
ice act,  which  existed  under  the  old  Constitu- 
tion, is  held  no  loneer  to  exist  and  no  re  enact- 
ment of  the  law  is  held  necessary.  (N.  Y.) 
899 

The  liability  of  an  officer  for  public  funds- 
which  he  deposits  in  a  bank  and  which  are  lost 
by  the  bank's  failure  is  held  not  to  be  that  of 
an  insurer,  and  to  be  measured  by  negligence 
or  want  of  proper  business  caution.  (Tenn.) 
844. 

.  Adopting  the  stricter  and  harsher  rule  which, 
perhaps  a  majority  of  the  cases  follow,  the  su- 
preme court  of  Washington  holds  a  county 
treasurer  on  his  bond  although  the  money  bad 
been  lost  by  failure  of  a  bank  in  which  he  had 
deposited  the  money  without  any  negligence. 
(Wash.)  851. 

Water  supply. 

A  statute  regulating  the  distribution  of  wa- 
ter from  canals  is  held  valid  as  applied  to  a 
prior  contract  which  gave  the  consumer  the 
right  to  draw  the  amount  of  water  tp  which  he 
was  entitled,  if  the  owner  of  the  canal  failed 
to  comply  with  his  contract.  The  statute  pro- 
hibited this  and  made  ample  provision  for  the 
distribution  of  water  by  persons  appointed  for 
that  purpose.  The  contract  right  was  held 
subject  to  the  police  regulation.    (Colo.)  8*28. 

A  free  supply  of  water  to  a  house  of  correc- 
tion chiefly  controlled  by  a  board  and  not  by 
the  city  council  is  refused,  where  the  water  is 
furnished  by  an  incorporated*  board  having  no- 
source  of  revenue  for  the  running  expenses  of 
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the  waterworks  except  the  water  rates,  al- 
though the  city  is  required  to  pay  any  defi- 
ciency in  the  expenses  of  the  house  of  correc- 
tion, as  this  expense  should  be  borne  by  all  the 
taxpayers,  and  not  by  the  consumers  of  water 
only.    (Mich.)  468. 


AttorAey's  fee%. 
The  constitutionality  of  a  statute  giving  at- 
torney's fees  in  a  particular  class  of  cases  is' 
sustained  as  applied  to  actions  against  railroad 
companies  for  appropriating  lands  without  pay- 
ing compensation.    (Minn.)  553. 


II.  Contractual  and  Commercial  Relations. 


A  contract  to  buy  its  "requirements"  of  coal 
for  a  season;  made  by  a  lumber  company,  is 
sustained  against  the  contention  that  it  was  un- 
certain. It  is  held  to  mean  the  amount  needed, 
and  not  merely  what  the  purchaser  should 
choose  to  require.     (111.)  529. 

Statute  of  frauds. 

A  contract  to  furnish  iron  wprk  for  a  brick 
building,  to  be  made  according  to  special  de- 
signs, is  held  not  to  be  for  a  sale  of  personal 
property  within  the  statute  of  frauds.  (Cal.) 
508. 

Marriage  by  a  woman  is  held  a  sufficient 
part  performance  of  a  contract  in  consider- 
ation of  marriage  to  take  it  out  of  the  statute 
of  frauds,  and  an  additional  part  performance 
is  shown  where  her  child  was  surrendered  to 
the  custody  of  the  husband  and  performed 
services  for  him  under  the  contract.  (Mo.) 
811. 

BankB. 

The  acceptance  of  a  check  is  held  necessary 
to  give  a  right  of  action  against  a  bank  by  the 
holder  for  refusal  to  pay  it.     (Ohio)  653. 

Transferring  an  account  in  a  savings  bank 
to  a  new  account  in  the  names  of  the  depositor 
and  his  wife  jointly,  subject  to  the  order  of 
either  and  to  survivorship  on  the  death  of 
either,  is  held  to  partake  somewhat  of  the  char- 
acter of  an  equitable  assignment,  and  to  give 
her  the  property  on  the  husband's  death.  (Md.) 
454. 

BiU%  and  notes. 

An  option  for  the  exten<%ion  of  a  note,  in- 
dorsed upon  the  bad:,  is  held  not  to  destroy  its 
negotiability.     (Ala.)  234. 

Public  policy. 

A  contract  to  secure  the  control  of  a  corpo. 
ration  by  the  control  of  the  voting  of  stock  of 
other  persons  is  held  void  on  grounds  of  pub- 
lic policy.    (N.  D.)  557. 

A  sale  of  lots  wbich  were  to  be  distributed 
by  chance  among  the  ourchasers,  with  a  prize 
lot  to  be  given  to  one  of  them  by  chance,  is  held 
to  be  contrary  to  public  policy  and  to  be  void. 
(Ind.)885. 

Sunday  contract. 

After  the  execution  of  a  transaction  by 
which  forfeits  were  deposited  on  Sunday  to  se- 


cure an  invalid  Sunday  contract,  the  mere  fact 
that  this  was  done  on  Sunday  will  not  give  one 
party  the  right  to  recover  back  his  deposit  un- 
less he  had  notified  the  holder  not  to  pay  it 
over  before  this  was  done.  (Ala.)  792. 
Guaranty. 

A  guaranty  of  interest  on  a  note  is  held  to 
run  only  unUl  its  maturity.    (Ark.)  121. 
Insurance. 

Death  from  inhaling  illuminating  gas  while 
asleep  is  held  to  be  within  a  policy  although  it 
provided  against  liability  for  death  from  in- 
haling gas  or  from  anything  accidentally  taken, 
administered,  or  inhaled,  or  from  accidents 
that  bear  no  external  and  visible  marks. 
(N.  Y,)696. 

The  fact  that  an  insane  beneficiary  in  a  life 
insurance  policy  killed  the  insured  under  cir- 
cumstances that  would  make  the  crime  of 
murder  if  the  beneficiary  had  been  in  his  right 
mind  is  held  not  to  defeat  his  right  to  the  in- 
surance.   (lll.)67. 

Carriers. 

The  duty  of  a  carrier  to  furnish  passenger 
cars  on  a  regular  passenger  train,  instead  of  a 
baggage  car,  is  sustained  unless  the  baggage  car 
was  the  best  that  coulji  be  furnished  and  was 
made  as  safe  as  possible.  (Md.)  313. 
Oil  and  gas  lease. 

A  provision  that  an  oil  and  gas  tease  shall  be 
void  on  the  lessee's  default  is  held  to  give  him 
no  option  to  set  up  the  avoidance  of  the  con- 
tract as  a  defense  for  his  breach  thereof,  but 
merely  to  give  the  lessor  a  right  to  declare  it 
void.     (Ind.)  673. 

Impairing  obligation. 

The  change  of  remedy  on  a  mortgage  con- 
tract by  extending  the  time  for  redemption  on 
foreclosure  is  held  in  Montana  and  Kansas  not 
to  constitute  an  impairment  of  the  contract  ob- 
ligation. (Kan.)  74:  (Mont.)  721. 
Accord  and  satisfaction. 

A  receipt  in  full  given  on  payment  of  part 
of  a  claim  only  when  there  is  no  dispute  about 
that  part,  but  the  other  part  is  disputed,  is 
treated  as  an  accord  and  satisfaction.  (Mich.) 
171. 


III.  Corporations  and  Associations. 


Nonuser  of  the  franchise  of  a  corporation  \ 
and  sole  ownership  of  its  slock  are  held  insuf- 
ficient to  constitute  a  dissolution  or  vest  title 
of  the  property  in  such  stockholder.     (Tenn. ) 
706. 

A  corporation  is  denied  the  right  to  hold 
corporate  meetings  in  a  state  other  than  that  in 
which  it  is  created,  for  the  purpose  of  organiz- 
ing, electing  officers,  or  performing  any  strictly 
corx)orate  functions  in  organization;  and  it  is 
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held  that  it  does  not  constitute  a  lawful  corpo- 
ration in  the  state  where  it  thus  organizes. 
(Fla.)484. 

The  liability  of  a  corporation  for  the  fraudu- 
lent use  of  uncanceled  certificates  of  stock 
which  had  been  surrendered  and  become  mere 
vouchers,  by  an  employee  who  extracted  them 
from  a  safe,  is  denied,  although  the)'  were  in 
the  hands  of  a  bona  fide  holder.     (K  Y.)  779. 

Assurances  that  a  certificate  of  stock  is  in  a 
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condition  for  transfer,  ^ven  on  inquiry  by  a 
person  in  charge  of  the  office  of  a  corporation, 
are  held  to  estop  the  company  from  denying 
its  liability  where  on  the  faith  of  such  assur- 
ances the  genuineness  of  the  certificate  had 
been  guaranteed.    (N.  Y.)  776. 

The  liability  of  directors  for  indebtedness  of 
a  corporation  in  excess  of  its  capital  stock  is 
considered  in  a  Tennessee  case,  m  which  the 
capital  stock  paid  in  is  held  to  be  the  amount 
subscribed  by  stockholders  and  the  indebted- 
ness is  held  to  include  bonded  indebtedness. 
(Tenn.)693. 

The  power  of  a  president  and  secretary  of 
an  electric- railway  company  to  issue  negotia- 
ble notes  for  the  cor|X)ration  is  denied,  and  the 
exercise  of  the  power  by  them  is  held  to  raise 
no  presumption  of  their  authority.  •  (Ark.)  685. 

The  invalidity  of  a  contract  for  the  sale  of 
the  entire  plant  of  a  corporation  for  share )  in 
another  company  is  declared  in  a  case  which 
holds  that  affirmative  relief  may  be  granted 
against  interference  with  possession  of  the 
property,  where  the  scheme  is  repudiated  before 
the  property  is  surrendered.  (C.  C.  App.  6th 
C.)  415. 

Preference  among  creditors. 

In  harmony  with  the  weight  of  authority 
sustaining  preferences  by  insolvent  corpora- 
tions in  fevor  of  ordinary  creditors,  an  Illinois 
case  goes  to  the  extent  of  holding  that  secur- 
ities given  to  directors  bv  a  going  concern, 
although  insolvent,  in  order  to  obtain  money 
loaned  at  the  same  time  when  the  securities 
are  given,  will  be  valid.     (111.)  265. 

So,  preference  to  directors  of  an  insolvent  cor- 
poration is  held  lawful  even  when  the  preferred 
creditor  is  a  relative  of  some  of  the  directors,  or 


when  the  preferred  debts  were  guaranteed  by 
the  directors, — ii  least  when  it  is  not  shown 
that  they  are  able  to  respond  to  the  creditor, 
or  that  the  preference  was  for  their  benefit 
rather  than  that  of  the  creditor.    (Dl.)  269. 

In  South  Dakota  the  ]preference  of  creditors 
by  an  insolvent  corporation  is  denied  in  a  case 
where  the  preference  was  to  secure  a  debt  for 
money  borrowed  by  the  company  to  purchase 
its  own  stock.  (S.  D.)  497. 
Partnership. 

Insolvent  members  of  an  insolvent  firm  are 
held  to  have  no  right  to  use  the  partnership 
property  to  pay  their  individual  debts  leaving 
firm  debts  unpaid.    (Miss.)  470. 

Name, 

The  right  to  the  exclusive  use  of  the  name 
of  the  Grand  Lodge  of  A.  O.  U.  W.  is  denied 
to  a  seceding  body  which  became  incorporated, 
although  the  older  body  was  unincorporated. 
(Iowa)  133. 

A  firm  name  may  be  used  by  a  purchaser  of 
the  assets  and  goodwill  of  a  trading  partner- 
ship upon  its  dissolution,  and  where  a  corpo- 
ration is  organized  it  may  include  the  firm 
name  in  its  own.  (Ohio)  d57. 
Religious  society. 

The  rights  of  the  minority  of  a  Free  Will 
Baptist  society  to  prevent  a  transfer  of  the 
property  of  the  society  by  action  of  the  major- 
ity to  the  Baptist  denomination  are  sustained  in 
an  Iowa  case,  although  their  manual  of  church 
government  has  a  provision  for  dismissing  a 
church  in  good  standing  to  join  another  evan- 
gelical denomination,  since  this  is  regarded  as 
applying  to  the  church  in  the  ecclesiastical 
rather  than  the  legal  sense.     (Iowa)  141. 


rv.  Domestic  Relations. 


The  liaMlity  of  children  to  furnish  support 
to  poor  parents,  declared  by  a  statute  which 
provides  no  method  of  enforcing  it,  is  held  to 
make  the  children  liable  to  the  county  when 
it  has  furnished  necessary  support.    (S.  D. )  461 . 

A  statute  making  sentence  to  life  imprison- 
ment operate  as  an  absolute  dissolution  of  a 
marriage  with  the  convict  is  held  constitu- 
tional under  a  provision  against  legislative  di- 
vorces; and  a  reversal  of  such  a  sentence  for 
error  is  held  not  to  restore  the  marriage  rela- 
tion.   (Wis.)  515. 

Diwrce. 

Utter  desertion  for  three  years  as  ground  for 


divorce  is  held  to  exist  where  for  that  Ume  a 
wife  persistently  refuses  to  return  to  her  hus- 
band although  during  the  time  he  makes  her  a 
visit  and  stays  with  her  for  several  nights. 
(Me.)  608. 

A  divorce  on  a  cross-bill  in  favor  of  a  non- 
resident is  allowed  notwithstanding  general 
statutory  provisions  limiting  divorces  in  favor 
of  residents.     (Mich.)  160. 

A  judgment  of  divorce  is  held  not  to  estop 
the  wife  who  obtained  it  from  asserting  that 
her  husband  was  dead  before  the  divorce, 
where  he  was  not  served  in  the  action  and  his 
whereabouts  were  unknown.    (Cal.)  4U. 


V.  Personal  Rights. 


The  right  of  private  persons  to  object  to  the 
publication  of  their  pictures  or  photographs  is 
held  not  to  extend  to  a  public  character  such 
as  a  great  inventor.    (C.  C.  D.  Mass.)  288. 

An  attempt  to  prevent  the  erection  of  a  stat- 
ue as  a  memorial  of  a  deceased  woman,  on  the 
ground  that  it  was  an  invasion  of  the  right  to 
privacy,  was  not  successful  where  the  attempt 
was  made  by  her  relatives  and  it  appeared 
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that  the  purpose  of  the  statue  was  to  do  her 
honor,  although  in  her  lifetime  she  might  have 
objected  to  it  (N.  Y.)  286. 
Post  mortem. 
The  right  of  the  proper  officers  to  make  a 
postmortem  examination  without  consent  of 
the  family  of  the  deceased  is  sustained  in  the 
case  of  death  from  seemingly  inadequate  per- 
sonal injury.    (Md.)540. 
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VI.  Torts;  Negligence;  Injuries. 


Seduction. 

The  right  of  a  betrothed  person  to  recover  for 
the  seduction  or  the  alienation  of  the  affections 
of  his  affianced  is  denied  in  a  Michigan  case. 
(Mich.)  282. 

Refusal  of  check. 

The  right  of  a  trader  or  merchant  to  com- 
pensatory damages  on  account  of  the  dishonor 
of  his  check  when  he  had  funds  to  meet  it  is 
sustained  on  the  ground  that  it  is  a  slander 
upon  him  in  his  business.  (Minn.)  652. 
False  imprisonment. 

False  imprisonment  procured  by  a  railroad 
detective  is  held  to  render  the  company  liable 
although  he  exceeded  his  authority  and  dis- 
obeyed instructions,  where  he  acted  within  the 
scope  of  his  authority.  (Tenn.)  702. 
Pollution  of  water. 

An  injunction  against  the  connection  of  a 
sewer  underdraining  a  cemetery  with  a  spring 
brook  from  which  water  is  used  for  domestic 
purposes  is  sustained,  notwithstanding  the 
water  was  also  polluted  to  some  extent  from 
other  sources.    (111.)  109. 

Selling  dangerous  article.    • 

One  who  sells  a  folding  bed  knowing  it  to 
be  unsafe,  but  representing  it  to  be  safe,  is  held 
liable  to  any  person  injured  while  using  it  on 
account  of  its  defects.    (Cal.)  22i. 
Mistake. 

A  mistake  of  au  attorney  in  drawing  a  will 
is  held  to  give  no  right  of  action  to  a  son  of 
the  testatrix,  who  by  the  mistake  is  deprived  of 
a  benefit  that  the  testatrix  intended  to  give 
him.     (Cal.)  862. 

Negligence  as  to  gas, 

A  gas  company  which  does  not  exercise  care 
to  discover  and  remedy  a  leak  in  a  street  main 
when  notified  that  gas  is  escaping  into  a  cellar 
of  a  building  abutting  on  a  street  is  held  charge- 
able with  negligence.  The  same  case  holds 
that  it  is  not  negligence  as  matter  of  law  to 
carry  a  lighted  lamp  or  to  ignite  matches  in  a 
cellar  filled  with  gas.    (Md.)  785. 

Negligence  as  to  electric  wires. 

For  the  breaking  of  a  telephone  wire  inse- 
curely fastened  above  a  trolley  wire  without 
any  guard  wires  between  them,  joint  liability  of 
the  telephone  company  and  the  street-railway 
company  is  sustained.     (Ala.)  589. 

The  duty  to  make  streets  substantially  as 
safe  after  dangerous  electric  wires  have  been 
placed  in  them  as  they  were  before  is  held  to 
accompany  a  grant  of  the  privilege  to  place 
such  wires  in  streets;  and  proof  that  a  broken 
telephone  wire  hanging  across  a  feed  wire  of 
an  electric  railway  obtamed  a  deadly  charge  of 
electricity  from  the  feed  wire  is  held  to  be 
sufficiently  made  by  the  fact  of  such  contact 
without  anything  to  show  any  other  source. 
(Md.)572. 

A  detached  electric  wire  hanging  in  a  public 
alley  so  as  to  endanger  public  travel  is  prima 
facie  evidence  of  negligence.     (Colo.)  566. 

Liability  for  injury  caused  by  contact  with 
a  broken  telephone  wire  which  is  charged 
with  electricity  from  a  trolley  wire  is  upheld 
where  the  street-railway  company  had  not  ex- 
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ercised  suflScient  care  to  avoid  accidents.  The 
extent  of  such  care  necessary  is  held  to  corre- 
spond to  the  degree  of  the  danger.     (Ark.)  570. 

An  electric-light  company  may  be  guilty  of 
actionable  negligence  in  failing  to  take  proper 
steps  to  learn  the  condition  of  its  wires  as  well 
as  in  failing  to  repair  them.    (S.  C.)  577. 

Injury  to  a  workman  familiar  with  electric 
wires,  who  while  standing  on  a  wooden  pole 
moving  electric  lamps  touched  an  iron  post 
sustaining  a  span  wire  of  a  trolley  line  and  the 
span  wire  at  the  same  time,  thus  completing  the 
circuit,  when  the  span  wire  had  circuit  breaks 
to  prevent  charging  the  post,  is  held  not  to 
create  any  liability  on  the  part  of  the  trolley 
company.     (Wis.)    583. 

Fire. 
Storing  cotton  in  a  rented  building  without 
right  when  it  was  hired  for  the  storage  of  ve- 
hicles is  held  to  make  the  tenant  liable  for 
damage  to  the  building  by  fire,  if  this  would 
not  have  resulted  except  for  the  dangerous 
character  of  the  property.    (Tenn. )    604. 

Railroad  negligence. 

A  railroad  is  held  liable  for  kicking  a  car 
around  a  curve  down  grade  at  a  place  where 
numerous  people  used  the  track  without  ob- 
jection as  a  footpath,  and  a  boy  was  struck  by 
the  car.     (Wash  )  855. 

A  defect  in  a  sidewalk  across  a  railroad, 
which  causes  injury  to  a  person  driving  a  snow 
plow  over  it,  is  held  to  give  him  a  right  of 
action  notwithstanding  his  unusual  use  of  the 
walk,  if  the  defect  was  such  as  to  make  the 
walk  unsafe  for  ordinary  purposes.  (Mich.) 
170. 

Carrier's  liability. 

The  liability  of  a  carrier  for  abuse  and  insult 
to  one  passenger  by  a  drunken  and  disorderly 
fellow  passenger  is  sustained  where  the  con- 
ductor failed  to  interfere.    (Minn.)  551. 

The  duty  to  consider  the  safety  of  a  drunken 
passenger  on  ejecting  him  from  a  train  is  af- 
firmed In  a  case  holding  the  carrier  liable  for 
his  death  caused  by  another  train  soon  after. 
(Ala.)  372. 

One  ftssisting  to  carry  a  sick  passenger  from 
one  car  to  another  on  request  of  the  conductor 
is  held  to  have  a  cause  of  action  against  the 
carrier  for  injury  by  negligence  in  the  opera- 
tion of  the  train  during  such  removal.  (Ohio) 
261. 

Negligence  in  boarding  an  electric  street  car 
in  motion  is  held  to  be  within  the  rule  appli- 
cable to  other  street  cars,  rather  than  the  rule 
applicable  to  steam  railroads,  and  therefore  a 
question  for  the  jury.     (111.)  331. 

A  civil  engineer  of  a  railroad  company  travel- 
ing in  the  course  of  his  duty  and  upon  a  pass 
is  m  the  position  of  an  employee,  and  not  of  a 
passenger,  with  respect  to  the  risk  of  injury 
arising  from  the  want  of  a  watchman  at  a 
bridge  which  the  train  crosses,  when  he  is  pre- 
sumed to  know  that  no  watchman  is  kept  there. 
(C.  C.  App.  5th  C.)  321. 

Respondeat  superior. 
An  assault  by  the  agent  of  an  express  com- 
pany upon  a  person  to  whom  he  had  just  re- 
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funded  an  overcharge  is  held  to  make  the  com- 
pany liable.     (Miss. )  890. 

The  exemption  of  a  charity  such  as  a  hospi- 
tal from  the  operation  of  the  maxim  respondeat 
superior  is  made  in  a  Connecticut  case  after 
elaborate  discussion.    (Conn.)  224. 


Cattle  diseased. 
The  liability  of  the  owner  of  cattle  which 
communicate  disease  to  others  while  trespass^- 
ing  on  lands  insufficiently  fenced  in  Texas  is 
held  to  depend  on  his  knowledge  of  their  con- 
dition, although  he  knew  they  were  liable  to 
break  fences.     (Tex.)  669. 


VII.  Property  Rights. 


For  one  creditor  to  keep  another  ignorant  of 
a  trade  with  the  debtor  for  his  own  protection 
is  held  not  to  avoid  the  preference  which  he 
thereby  gains.     (Ark.)  609. 

Wages  due  a  clerk  before  and  during  the 
last  illness  of  his  employer  are  *'wage8  of  serv- 
ants" within  the  meaning  of  a  statute  classi- 
fying claims  against  an  estate.     (Kan.)  538. 

Adverse  possession  under  a  deed  purporting 
to  convey  the  interest  of  a  remainderman,  to- 
gether with  the  payment  of  taxes  for  the 
period  of  seven  years,  is  held  to  bar  the  estate 
in  remainder  notwithstanding  the  outstanding 
life  estate.  This  is  an  exceptional  case.  The 
general  rule  that  adverse  possession  does  not 
run  against  remaindermen  during  the  life  es- 
tate is  considered  in  19  L.  R.  A.  889.  (111.)  825. 
Manure.' 

The  right  of  a  tenant  to  manure  produced 
on  leased  premises  by  stock  in  excess  of  that 
maintainable  by  products  of  the  premises  is 
sustained,  and  it  is  held  that  he  will  not  lose 
his  properly  therein  bv  intermixing  it  with 
that  of  the  landlord  without  the  latter's  con- 
sent.   (N.  H.)  698. 

Oift. 

The  validity  of  a  ^\ii  causa  mortis  of  shares 
in  a  national  bank  is  sustained  in  a  case  in 
which  nearly  all  the  shares  of  stock  in  such 
bank  were  actually  delivered  to  the  donee  in 
contemplation  of  death.  The  opinion  very  ex- 
tensively reviews  the  law  on  this  subject  of 
gifts  by  delivery  of  this  kind  of  property. 
(Mont.)  429. 

Life  estate. 

A  royalty  on  an  oil  or  gas  lease  is  held  to  be 
ac  incident  of  a  life  estate  and  therefore  in- 
cluded in  a  reservation  of  a  life  use,  although 
the  grantor  specifically  excepted  it,  also  a  sale 
of  a  part  of  the  royally  previously  made.  ( W. 
Va.)  128. 

On  a  refusal  by  a  widow  to  take  a  life  estate 
given  her  by  will,  it  is  held  that  a  devisee 
whose  share  is  diminished  by  the  widow's  elec 
lion  is  entitled  to  the  life  interest  which  the 
widow  refused,  as  compensation,  as  against 
remaindermen  claiming  to  be  accelerated,  and 
for  any  deficit  remaining  in  the  devisee's  share 
the  other  devisees  must  contribute.  (Tenn.) 
840. 

Trademark. 

The  words  '*fireproof  oil"  are  held  descrip 


live  and  therefore  not  subject  to  claim  as  a 
trademark  for  illuminating  oil.    (Ala.)  374. 

A  peculiar  trademark  case,  the  first  of  its 
kind,  decides  that  a  trademark  cannot  be  had 
for  such  organic  property  as  grape  vines  so  as 
to  prevent  the  use  of  the  name  of  the  parent 
stock  by  any  person  lawfully  cultivating  and 
selling  its  products.  (C.  C.  App.  3d  C.)  44. 
SuTface  u>aters. 

The  doctrine  as  to  surface  waters  in  Minne- 
sota is  applied  to  justify  the  deepening  of  the 
natural  drainage  of  a  pond  or  marsh  fed  by 
surface  waters,  although  in  case  of  unusual 
rains  the  lands  below  may  be  more  liable  to  be 
overflowed.  (Minn.)  547. 
Islands. 

An  island  formed  in  a  navigable  river  where 
land  had  formerly  been  washed  away  is  held 
to  belong  to  the  owner  of  the  remainder  of  the 
track  only  when  it  was  formed  by  accretion 
beginning  at  the  water  line  of  such  remaining 
land.     (Ark.)4817. 

.     Trust. 

A"  fund  contributed  for  the  relief  of  suflferers 
from  a  fire  by  persons  whose  identity  is  not 
known  is  helu  to  create  a  trust  for  the  benefit 
of  such  sufferers  which  cannot  be  diverted  by 
the  trustees  for  the  general  benefit  of  the  poor 
of  the  town,  even  after  suitable  relief  has  been 
afforded  to  the  sufferers  from  the  fire.  (Me.) 
118. 

Effect  of  alienage. 

The  common-law  rule  against  tracing  descent 
through  aliens  is  held  revived  in  Illinois  by  re- 
peal of  a  statute  which  bad  abrogated  that  rule, 
and  a  claim  that  provision  for  descent  to  next 
of  kin  avoided  the  rule  by  making  the  descent 
immediate  to  those  persons  is  denied.     (111.)  85. 

Alienage  of  a  son  at  the  death  of  the  testator  is 
held  not  to  bar  his  descendants  from  taking  as 
heirs  under  an  executory  devise,  where  the  dis- 
ability of  alienage  was  removed  by  statute  be- 
fore the  time  when  the  heirs  were  to  be  de- 
termined.    (R.  I.)  146. 

The  right  of  nonresident  aliens  to  inherit 
from  an  alien  resident  is  sustained  under  stat- 
utes prohibiting  nonresident  aliens  from  ac- 
quiring title  except  that  a  widow  and  heirs  of 
aliens  who  have  acquired  lands  in  the  state 
may  hold  by  devise  or  descent  for  ten  years, 
(Iowa)  177. 


VIII.  Civil  Remedies;  Rules   and  Principles. 


Mandamus  to  compel  the  surrender  of  the  | 
insignia  of  office  to  one  having  a  certificate  of  | 
election  is  held  prop)er,  but  the  title  to  the  office  ! 
is  not  adjudicated  in  such  proceeding.  (Or.)  j 
342;  (Fla.)  357.  '  I 

A  replevin  suit  for  goods  sold,  discontinued  1 
81  L.  R.  A. 


before  judgment,  with  payment  of  the  value  of 
the  property  replevined  to  satisfy  the  replevin 
bond,  is  held  not  to  defeat  the  right  to  claim 
payment  of  the  purchase  price  of  the  goods. 
(Md.)  789. 
Injuries  received  outside  of  the  state  by  an 
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employee  of  a  railroad  company  whose  line  ex- 
tends into  the  state  are  held  to  be  within  the 
Ohio  statute  making  certain  defects  in  railroad 
apparatus  prima  facie  evidence  of  negligence. 
(Ohio)  651. 

The  rule  as  to  a  private  action  to  abate  a  pub- 
lic nuisance  is  applied  in  denying  an  injunction 
by  the  owner  of  property  abutting  on  a  eul  de 
sac  against  obstructing  the  way  between  his 
property  and  the  closed  end.    (Wis.)  695. 

CaBM  certified. 

A  certificate  of  the  question  whether  or  not 
a  demurrer  should  be  sustained  to  plaintiff's 
petition  is  held  not  sufilcient  to  show  a  question 
to  be  decided  under  a  statute  requiring  the  very 
question  to  be  decided  to  be  certified.  (Tex.) 
892. 

Attachment. 

Shipping  manufactured  products  out  of  the 
state  to  fill  orders  in  the  course  of  business  is 
held  to  be  a  removal  of  property  when  the 
manufacturer  is  an  insolvent  corporation,  that 
will  sustain  an  attachment.    (Miss. )  223. 

An  amendment  to  a  complaint  and  afi^davit 
for  attachment,  made  after  a  general  assign- 
ment for  creditors,  is  held  to  discharge  the  at- 
tachment as  to  the  assignee,  where  the  amend- 
ment substitutes  a  different  cause  of  action. 
(Minn.)  422. 

Ir^unction. 

An  injunction  against  an  elevated  railroad  in 
favor  of  an  abutting  owner  whose  easements 
are  interfered  with  is  denied,  where  his  prop- 
erty has  increased  greatly  in  value  and  propor- 
tionately with  other  property  in  the  vicinity  by 
reason  of  the  construction  of  the  railroad .  (N. 
Y.)  407. 

An  injunction  against  a  default  judgment 
was  held  not  to  be  justified  by  the  fact  that  de- 
fendant submitted  his  defense  to  an  attorney 
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and  relied  upon  the  latter  to  present  it. 
38. 

A  default  ludgnaent  upon  a  note  given  for  a 
gaming  consideration  is  held  not  to  be  subject 
to  attack  by  injunction.    (Ga.)  767. 

Fraud  is  held  not  to  be  ground  for  attacking  > 
a  judgment  by  injunction  unless  it  was  inequi- 
table and  the  complainant  had  exercised  due 
diligence.    (Neb.)  747. 

The  fact  that  a  judgment  of  a  justice  of  the 
peace  is  void  for  want  of  jurisdiction  is  not 
sufficient  to  permit  an  injunction  against  its 
execution,  where  there  is  a  remedy  by  certiorari 
to  set  it  uside.  (Tex.)  2(X). 
Trespass, 

Trespass  is  held  not  to  be  a  proper  remedy 
for  the  unnecessary  cutting  or  trimming  of 
trees  on  a  sidewalk  by  employees  when  remov- 
ing telephone  wires.    (Ala.)  198. 
Principal  and  Surety, 

The  right  of  a  suretv  to  his  discharge  by  the 
discharge  of  his  principal  is  held  to  continue 
even  after  judgment  against  him  authorizing* 
him  to  file  a  bill  for  relief.    (Ind.)  59. 
Examination. 

The  power  of  a  court  to  make  an  order  for 
the  examination  of  a  horse  whose  condition 
was  a  question  in  dispute,  so  as  to  authorize  a 
veterinary  surgeon  to  go  on  the  premises  of  the 
owner  withouthis  consent  to  make  it,  is  denied 
in  a  Michigan  case.  (Mich.)  169. 
Receivership. 

An  attempt  to  extend  the  doctrine  which 
gives  preferences  over  mortgages  to  claims  for 
running  expenses  of  a  receivership  was  made 
ineffectually  in  a  case  of  a  receivership  of  a 
telegraph  company  to  which  a  bank  made  a 
loan  which  was  used  in  paying  claims  for 
which  receivers'  cerdcates  might  have  been, 
but  were  not.  issued.    (N.  Y.)  408. 


IX.  Cbibonal  Law  and  Practicb. 


The  constitutionality  of  the  summary  pro- 
ceeding under  the  South  Carolina  dispensary 
act  to  obtain  a  restraining  order  against  carry- 
ing on  the  unlawful  business  is  sustained  in  a 
case  of  contempt  for  violating  such  order.  (S. 
C.)  678. 

The  offense  of  receiving  funds  on  deposit 
in  a  bank  known  to  be  insolvent,  which  is  de- 
clared by  the  Pennsylvania  statute  to  be  em- 
bezzlement, is  held  not  to  be  committed  by  re- 
ceiving the  funds,  knowing  the  bank  to  be 
insolvent,  if  they  are  placed  in  a  separate  en- 
velope with  intent  to  return  them,  and  this  is 
done  without  making  them  at  any  time  a  part 
of  the  funds  of  the  bank.    (Pa.)  124. 

Distribution  of  liquors  by  an  incorporated 
social  club  to  its  members  is  held  not  to  be  a 
sale  within  the  meaning  of  a  license  law.    (N. 
-Y.)  510. 
81  L.  R.  A. 


Signing  another's  name  as  agent  is  held  not 
to  constitute  forgery.    (Cal.)  881. 

A  statute  making  it  unlawful  to  bet  upon  a 
horse  race  in  another  state,  or  to  send  money  by 
telegraph  to  be  wagered  in  another  state  on  a 
horse  race  in  a  thira  state,  is  held  to  be  within 
the  police  power.    (Va.)  822. 

The  record  of  conviction  of  a  principal  of- 
fender is  held  admissible  against  an  accessory 
as  prima  facie  evidence  that  the  principal  com- 
mitted the  crime  as  charged.    (Mont.)  294. 

A  judge  presiding  on  a  criminal  trial  is  held 
incompetent  to  testify  as  a  witness  in  the  case, 
(Ark.)  465. 

The  right  of  jurors  to  act  upon  their  personal 
knowledge  of  the  mental  condition  of  one  ac- 
cused of  perjury  is  denied.    (S.  C.)  489. 
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Affidavits.    See  Attachment. 

Aliens;    rl^bt  to  inherit,  see  Descent  and 
Distribution. 
Inheritance  by.  from,  or  through,  see  De- 
scent AND  DiSTRIBDTION. 

Attachmeiit;  ri^ht  to  amend  affidavit  f or:— 
Statutes  permitting  amendments:  general 
statute  of  amendments;  matter  of  sub- 
stance or  form;  statute  denying  amend- 
ment; rule  in  absence  of  statute:  addi- 
tional affidavits;  right  to  amend  as  against 
third  person  422 

Attorneys;  negligence  of,  as  a  bar  to  in- 
junction against  Judgment  86 

Autopsy.    See  Coboneb. 

B&nks;  criminal  liability  for  receiving  de- 
posit in  bank  knowing  of  its  insolvency: 
—In  general;  constitutionality  of  stat- 
utes; effect  of  adopting  existing  nomen- 
clature in  defining  the  offense;  liability 
in  the  absence  of  statute;  who  liable; 
liability  of  partnership;  sufficiency  of 
proof;  other  rulings  124 

Joint  account  in  savings  banks  464 

Bills  and  notes;    provision  for  renewal  as 

affecting  negotiability  284 

Carriers:  duty  as  to  passenger  taken  ill  dur- 
ing journey  261 
Duty  as  to  furnishing  proper  cars  for  pas- 
sengers:—In  general:  adoption  of  im- 
provements; character  of  train  818 
Bailroad  employees  or  officers  as  passen- 
gers:—Riding  in  course  of,  or  as  part  of 
employment:  transportation  to  or  from 
work;  person  riding  for  purposes  of  his 
own  821 

Cases  certified ;  deflnlteness  of  question  to 
be  certified:— whole  case  must  not  be  sent 
up;  whole  case  cannot  be  split  up  into  dis- 
tinct points;  importance  of  questions: 
point  of  difference;  question  not  general; 
question  not  abstract;  question  to  be  per- 
fectly stated:  question  of  fact  not  to  be  in- 
volved; necessary  facts  to  be  stated;  as 
to  sufficiency  of  evidence  or  indictment; 
as  to  demurrer;  what  will  be  considered: 
questions  held  proper;  Illinois  decisions; 
Iowa  decisions;  New  Jersey  decisons; 
Ohio  decisions;  Texas  decisions:  Wyoming 
decisions:  criminal  cases;  tax  cases  892 

Contracts;  impairment  of  obligation  of,  by 

police  power  as  to  electric  wires  798 

Statute  extending  mortgagor's  right  of 
possession  on  foreclosure  of  pre-existing 
mortgages  721 

Convicts.    See  Husband  and  Wife. 

Coroner;  power  of,  to  order  post-mortem  ex- 
amination 640 

Corpse.   See  Coroner. 
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Criminal^aw^;  effect  of  conviction  of  crime 

upon  marriage  relation  515> 

Descent  and  distribution;  effect  of  state 
Constitutions  and  statutes  upon  the  ques- 
tion of  inheritance  by  or  from  an  alien:— 
(I.)  United  States  statutes;  (11.)  state  Con- 
stitutions and  statutes  and  their  construc- 
tion; (III.)  decisions  under  English  stat- 
utes 85^ 
Effect  of  statutes  and  Constitutions  upon 
inheritance  through  an  alien:— (I.)  The 
English  doctrine:  (II.)  the  effect  of  state 
legislation  14& 
Alien ^s  right  to  Inherit:— (I.)  The  common- 
law  doctrine;  (II.)  upon  what  the  right 
depends;  (III.)  power  of  the  states  to 
regulate:  (IV.)  lands  granted  for  military 
services  and  colonization;  (V.)  inherit- 
ance of  patent  lands;  (Vl.)  effect  of 
annexation  of  territory  or  division  of 
an  empire;  (VII.)  the  effect  of  naturaliza- 
tion; (YIIL)  effect  of  marriage  with  an 
alien  and  residing  abroad                              177 

Discovery;  order  to  enter  premises  for  ex- 
amination 160 

Divorce.   See  Husband  and  Wife. 

Electrical  uses;  liability  for  injuries  by 
electric  wires  in  highways:— (I.)  General 
rules;  (II.)  danger  of  current;  (III.)  de- 
gree of  care;  (IV.)  liability  for  broken, 
fallen,  or  sagging  wires:  (a)  liability  of 
owner;  (h)  presumption  of  negligence  as 
to  broken  or  fallen  wires :  (c)  liability  of 
I>arty  breaking  them;  id)  negligent  de- 
lay in  removing  or  repairing  them:  (e) 
municipal  liability ;  (V.)  failure  to  guard 
wires  from  falling  wires  of  other  owners ; 
(VI.)  concurrent  liability;  (VII.)  wires 
charged  by  lightning;  (Vm.)  contributory 
negligence  66& 

Police  regulation  of  electric  companies; 
(I.)  In  general;  (II.)  as  to  the  occupation 
of  highways  or  waters;  (III.)  as  to  guard 
wires;  (IV.)  as  to  the  operation  of 
electric  lines;  (V.)  limitation  of  the  police 
power:  (a)  limitations  in  state  Consti- 
tutions: (1)  impairment  of  obligation 
of  contracts;  (2)  deprivation  of  property 
without  due  process  of  law;  (3)  class  legis- 
lation; (b)  limitations  in  Federal  C!onstitu- 
tion:  (1)  statutes  requiring  electric  wires 
to  be  put  underground;  (2;  statutes 
imposing  penalities  upon  telegraph 
companies  for  not  transmitting  and  de- 
livering message  properly:  (8)  statutes 
regulating  telephone  prices  and  requir- 
ing service  on  equal  terms  to  all;  (4)  stat- 
utes imposing  license  fees  on  telegraph 
companies  798 
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Evidenoe.   See  also  Witnessbb. 

The  right  of  Jurors  to  act  oo  their  own 
knowledge  of  the  facts  id  or  relevant  to 
the  issue;— (1.)  The  general  rule;  (11.) 
modification  thereof :  la)  in  general :  (b) 
as  to  intoxicating  liquors;  (c)  as  to  wit- 
nesses 489 

Forfeiture.   See  Mimes. 

Porn^ery;  by  false  assumption  of  authority 
in  signing  another^s  name  as  agent  for 
him  831 

I*raad;  as  ground  of  injunction  against  Judg- 
ment when  it  was  a  defense  to  the  original 
action  747 

Participation  by  creditor  in  fraudulent  in- 
tent of  debtor  which  will  make  a  transfer 
to  pay  or  secure  his  debt  invalid  as  to 
other  creditors:— (I.)  Necessity  of  partici- 
pation; general  doctrine;  (11.)  who  are 
bona  fide  purchasers  within  the  statute; 
(in.)  what  constitutes  participation:  (a) 
generally;  (b)  securing  a  preference;  (c) 
knowledge  of  fraud,  insolvency,  etc.; 
(d)  assumption  of  other  debts  as  part  of 
purchase  price;  (e)  amount  of  property 
taken:  (/)  allowance  of  fair  price;  (g)  se- 

•f  curity  greater  in  value  than  debt;  {h) 
security  fqr  overstated  debt;  (i)  security 
for  present  and  future  advances;  (S)  in- 
clusion of  simulated  debts;  (k)  reserva- 
tion of  benefits;  (I)  taking  conveyance 
fraudulent  on  its  face;  (m)  retention  of 
possession;  (n)  failure  to  record;  (o)  other 
circumstances  and  conditions  tending  to 
show  participation;  (IV.)  participation  by 
agent;  (V.)  participation  as  between  trus- 
tees and  beneficiaries;  (VI.)  participation 
by  one  of  several  beneficiaries;  (VII.)  ef- 
fect of  other  accompanying  purposes  be- 
sides that  to  defraud;  (VIII.)  effect  of 
relationship  or  intimacy  of  the  parties; 
(IX.)  conveyances  taken  from  a  fraud- 
ulent grantee;  (X.)  presumption  and 
burden  of  proof;  (XI.)  participation  un- 
der bankruptcy  and  insolvency  laws  609 

Highways;   as  to    injuries   from  electric 
wires  in.  see  Eusotbioal  Uses. 
Police  regulation  as  to  use  of,  by  electric 
wires  798 

Husband  and  wife;  the  effect  of  a  convic- 
tion and  sentence  of  either  husband  or 
wife  upon  the  marriage  relation :—(!.)  In 
general:  (II.)  necessity  of  a  conviction; 
(in.)  effect  of  an  appeal  from  a  conviction; 
(IV.)  effect  of  commutation  of  the  sen- 
tence or  of  a  pardon;  (V.)  conviction  in 
another  state;  (VI.)  retroactive  effect  of 
statute;  (VII.)  allegation  of  infamous 
crime;  (VIII.)  where  crime  is  prior  to 
marriage;  (IX.)  conviction  as  desertion; 
(X.)  classed  with  cruelty;  (XI.)  conviction 
as  a  bar  to  divorce  by  the  party  con- 
victed 516 

Injunction;  negligence  as  a  cause  and  as  a 
bar  to  injunction  against  Judgments:— (I.) 
As  a  cause  for  injunction  against  Judg- 
ments; (II.)  as  a  bar  to  injunctions 
against  Judgments:  (a)  in  attending  court; 
(h)  in  employing  an  attorney:  (c)  of  at- 
torney; (d)  in  ascertain!  ug  a  defense;  (e) 
in  regard  to  evidence;  (/)  in  asserting  a 
defense:  io)  delay  in  seeking  38 
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Enjoining  Judgments  against  or  in  favor 
of  sureties:— (L)  Against  sureties:  (a)  rem- 
edy at  law  as  a  bar  to  injunction;  (b)  valid 
defense  must  be  shown;  (c)  in  matters  of 
negligence  or  for  failure  to  make  a  legal 
defense;  (d)  in  summary  proceedings;  id 
for  newly  discovered  evidence:  (/)  where 
defense  was  prevented;  (o)  for  equitable 
defenses:  (h)  on  account  of  statutes:  (I) 
pleading  and  parties;  (J)  injunction  bonds; 
(11.)  in  favor  of  sureties  59 

Against  Judgments  for  wanr  of  Jurisdic- 
tion, or  which  are  void:— (I.)  In  general: 
(II.)  as  to  party;  (III.)  as  to  time:  (IV.)  as 
to  venue:  (V.)asto  amount;  (VI.) matter 
of  process  and  service:  (a)  form;  (b)  time 
and  manner;  (c)  fraud  as  to  service;  (d> 
acceptance  of  service;  (e)  party  served; 
if)  service  on  corporation;  (g)  service  on 
partners;  (h)  service  at  residence;  (i) 
where  there  was  no  service  as  required  by 
law;  (J)  where  there  was  no  notice;  (VIXL) 
on  account  of  appearance;  (IX.)  pleading 
and  practice:  (X.)  where  there  was  no 
Judgment  or  it  was  set  aside  200 

Against  Judgments  for  defenses  existing 
prior  to  their  rendition:-  (I.)  failure  or 
consideration:  (a)  generally:  (b)  in  Judg- 
ments for  purchase  money:  (1)  insolvency; 
(2)  nonresldence;  (8;  rescission;  (4)  mis- 
take: (5)  title  bonds;  (6)  defective  title 
generally;  (7)  deficiency  in  amount  of 
land;  (8)  fraud;  (9)  res  judicata;  (10)  no 
cause  of  action  for  injunction;  (11)  sales 
by  executors  and  administrators;  (12) 
summary  Judgments:  (18)  court  sales:  (c) 
Judgments  In  favor  of  purchasers;  dl.* 
fraud:  (a)  where  the  defense  is  forgery  or 
non  est  factum;  (b)  in  obtaining  a  con- 
tract; (c)  generally;  (III.)  public  policy: 
(a)  generally;  (5)  debt  for  Confederate 
money:  (c)  gambling  debts;  id)  usury;  (IV.) 
set-off:  (a)  failure  to  assert  at  law;  (b) 
parties;  (c)  unliquidated  damages;  (d) 
trial  at  law;  (e)  no  set-off;  (/)  insolvency 
and  nonresldence;  (g)  accounting;  (h) 
equitable  set-off:  (0  in  matters  of  an  es- 
tate; (J)  mutual  agreements;  (V.)  pay- 
ment: (a)  failure  to  defend;  (t>)  defense 
made;  (c)  equitable  defenses;  (d)  sum- 
mary proceedings;  (e)  pleading  bill  of  dis- 
covery; (VI.)  conditions:  (VIL)  partition 
and  dower;  (VIII.»  as  to  party;  (IX.)  title 
to  property;  (X.)  nonliability  in  general     747 

Intozicating^  liquors;  rights  of  Jurors  to 
act  on  their  own  knowledge  of  489 

Judge*   See  Witnesses. 

Judgment;  injunction  against,    SeelNjrvc- 

TION. 

Jurors.    Bee  Evidence. 

Justice  of  the    peace.    See   also  Wit- 


Power  of,  to  order  post-mortem  examina- 
tion &«3 

I«andlord  and  tenant.    See  also  Mines. 
Rights  of  landlord  and  tenant  in  respect  to 
manure    on    leased    premises:    English 
cases;  American  authorities:  exceptions 
to  the  rule  898 

Li^htninfT.    See  Electrical  Uses. 

Mandamus;  to  compel  surrender  of  office:— 
(I.;  general  doctrine  governing;  (IL)  ne- 
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ceasity  of  a  demand  and  a  refusal;  (III.) 
effect  of  such  surrender;  (lY .)  suffioienoy 
of  title  to  support;  (V.)  special  provisions 

«  relating  to;  (VI.)  in  the  case  of  a  private 
corporation;  (VII.)  when  writ  refused:  (a) 
insufficiency  of  facts;  (b)  in  case  of  a 
private  party;  (o)  when  there  is  another 
remedy;  (d)  in  the  absence  of  ouster;  (e) 
prima  facie  title;  (/)  possession  by  an 
officer  de  facto;  (g)  when  the  title  is  in 
issue;  (h)  question  of  election;  ({)  other 
relief  sought;  (j)  relator*s  own  act;  (VIII.) 
Enirlish  cases '  342 

Manure.   See  LAin>ix)Bo  and  Tenant. 

Magter  and  servant.   SeeCABRixBs. 

Mines;  forfeiture  of  oil  and  gas  lease;  man- 
ner  of  enforcing'  forfeiture  clause;  waiver; 
estoppel;  how  forfeiture  clause  regarded; 
absence  of  obligation  clause;  effect  of 
alternative  provision  for  rent;  who  may 
set  u  p  forfeiture  673 

Mortg^ag^es.   See  Contracts. 

Municipal  eorporations;  liability   for 

negligence  as  to  electric  wires  581 

Naturalisation;  effect  of,  on  inheritance     181 

81  L.  R.  A. 


Nefl^li^noe*   See  Busctrical  Uses. 

Oflloers*   See  Mandamus. 

OiL    See  Mines. 

Partnership;  criminal  liability  for  receiv- 
ing deposit  in  insolvent  bank  12S 

Post-mortem.   SeeCoBONEB. 

Principal  and  surety;  enjoining  judg- 
ment afirainst  or  in  favor  of  sureties  68 

Privacy;  law  of  288 

Set-olT;  as  ground  of  injunction  against 
Judgrment  when  it  existed  before  its  ren- 
dition  747 

Street  railirays;  liability  for  negligence 
as  to  dangerous  electric  currents  on  wires, 
see  EiiBCTRiCAii  Uses. 

SumnuLry  proceeding^;  injunction  as 
to  Judgment  by  or  against  surety  in  63 

Tele^^raphs.   See  ExjEGtbical  Uses. 

Telephones;  liability  for  negligence  as  to 
dangerous  electric  currents  on  wires,  see 

ELEGTBICAL  08ES. 

TriaL    See  Evidence. 

Witnesses;  competency  of  Judge  as  witness 
in  a  cause  on  trial  before  him:— (I.)  Rule 
as  to  Judges;  (II.)' Justices  of  peace  465 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  this.) 


ACCESSION. 

A  tenant  does  not  lose  his  property  in  manure 
by  intermixing  it  with  manure  of  the  same 
quality  and  value  belonging  to  the  landlord, 
without  the  latter's  consent.  Pickering  v. 
Moore  (N.  H.)  648 

ACCIDENT.    See  Insurance,  8-5. 
ACCORD  AND  SATISFACTION. 

A  receipt  in  full  given  without  protest  on 
payment  of  the  undisputed  part  of  a  claim 
after  refusal  to  pay  another  part  which  is  dis- 
puted, when  the  money  is  apparently  ac- 
cepted in  full  satisfaction,  constitutes  an  ac- 
cord and  satisfaction.  Tanner  v.  Merrill 
<Mich.)  171 


ACCRETION. 

Briefs. 


See  Waters,  Notes  and 


See  also  ADMraAL- 


ACTION  OR  SUIT. 

TY,  2;  Banks.  2. 

1.  In  all  cases  of  purely  public  concern  af- 
fecting the  welfare  of  the  whole  people  or  the 
state  at  large,  the  action  of  a  court  can  be  in- 
voked only  by  such  executive  officers  of  the 
state  as  are  by  law  intrusted  with  the  dis- 
charge of  such  duties.  State,  Taylor,  v.  Lord 
<0r.)  473 

2.  An  action  for  pHersonal  injuries  caused  by 
negligence  is  transitory,  and  mav  be  main- 
tained in  any  place  where  the  defendant  is 
found,  if  there  be  no  reason  why  the  court 
should  not  entertain  jurisdiction.  Mexican 
Nat.  R,  Co.  V.  Jackson  (Tex.)  276 

8.  The  right  of  the  owner  of  property  de- 
stroyed by  tire  to  recover  damages  from  an- 
other by  whose  fault  it  was  burned  is,  as 
against  the  defendant,  unaffected  by  the  fact 
that  he  mav  have  already  received  full  pay- 
ment for  his  loss  by  insurance,  and  that  the 
insurer  is  entitled  to  be  subrogated  to  the 
elaim.    Anderson  v.  Miller  (Tenn.)  604 

4.  Bringing  a  suit  in  replevin  for  goods 
sold,  and  discontinuing  it  before  judgment, 
without  obtaining  any  benefit  therefrom,  be- 
cause the  value  of  the  goods  was  paid  by 
the  plaintiff  to  satisfy  his  replevin  bond,  does 
not  estop  him  from  claiming  payment  of  the 
purchase  price  out  of  the  assets  of  the  estate 
of  the  purchaser.  Bolton  Mines  Co.  v.  Stokes 
(Md.)  789 

^1  L.  R.  A. 


Notes  and  Briefs. 
Action;  misjoinder  of  causes.  461 

Election  of  remedy.  789 

ADMIRALTY.     See   also   Appeal    and 
Error,  2,  7;  Courts,  5. 

1.  A  court  of  admiralty  has  jurisdiction  of 
a  suit  by  personal  representatives  of  a  pas- 
senger kill^  by  collision  between  vessels,  un- 
der a  state  statute  giving  a  right  of  action  for 
death  by  negligence,  as  the  tort  is  maritime. 
The  WiOamette  (C.  C.  App.  9th  C.)  715 

2.  Recovery  for  personal  injuries  or  death 
due  to  collision  cannot  be  had  by  libelants  in- 
tervening after  the  vessel  has  been  released 
on  stipulation  under  the  original  libel.        Id, 

Notes  and  Briefs. 

Admiralty;  exclusiveness  of  jurisdiction  of. 

289 
Liability  for  death  of  person  caused  by  col- 
lision; state  statute  creating  lien  on  vessel.  716 


ADOPTION.    See  Contracts,  4;  Parent 
AND  Child,  Notes  and  Briefs. 

ADVERSE  POSSESSION. 

1.  Possession  for  seven  years  by  one  claim- 
ing under  a  deed  purporting  to  convey  the 
interest  of  a  remainderman,  and  sufficient  to 
constitute  color  of  title,  coupled  with  payment 
of  taxes  for  the  same  period,  will  bar  the  es- 
tate in  remainder,  notwithstanding  the  exist- 
ence of  the  outstanding  life  estate,  where  the 
remainderman  is  under  no  disability  and  could 
have  paid  the  taxes.     Nelson  v.  Davidson  (111.) 

325 

2.  A  deed  purporting  on  its  face  to  convey 
the  title  of  land  to  the  grantee  is  sufficient  to 
constitute  claim  and  color  of  title  in  the 
grantee,  although  the  title,  when  traced  back 
to  its  source,  is  not  apparently  legal  and  valid. 

Td. 

Notes  and  Briefs. 

Adverse  possession;  as  against  remainder- 
man. 825 

AFFIDAVIT.    See  Attachment,   Notes 
and  Briefs;  Estoppel,  2. 


ALIENATION      OF 

See  Seduction. 


AFFECTIONS. 

877 
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ALIENfi—APPKAL  AND  EUBOR. 


ALIENS.    See  also  Conflict  of  Laws,  1; 
Descent  and  Distribution.  - 

Notes  AND  BaiEFa  **• 

Right  to  inherit,  see  Descent  and  Distri- 
bution. 

Inheritance  by,  from,  or  through,  see  De- 
scent AND  Distribution. 

ANIMALS.  See  also  Constitutional  Law, 
17,  24,  25;  Trial,  6. 

1.  Knowledge  of  the  owner  of  cattle  that 
the  fence  of  another  person  was  insuffi- 
cient cannot  make  the  former  liable  for  tres- 
pass by  his  cattle  passing  through  such  imper- 
fect fence.  Clarendon  Land  /."  cfe  A,  Co.  v. 
McCUUand{Tex.)  669 

2.  Knowledge  that  cattle  are  liable  to  break 
fences  is  necessary  in  order  to  make  the  owner 
liable  in  Texas  for  permitting  them  to  run  at 
large.         .  Id, 

8.  Failure  of  a  land  owner  to  comply  with 
his  duty  to  inclose  his  lands  with  a  fence  suffi- 
cient to  exclude  cattle  of  all  sizes  and  kinds  of 
ordinary  disposition  as  to  breaking  fences 
will  prevent  his  recovering  any  damages  re- 
sulting therefrom  by  trespassing  cattle.        Id. 

4.  The  owner  of  cattle  is  liable  for  their 
communicating  a  disease  to  others,  if  he  knew 
or  had  good  reason  to  believe  that  they  could 
communicate  it,  and  still  let  them  run  at  large. 

Id, 

5.  Knowledge  of  the  owner  that  cattle 
were  breachy.  but  without  knowledge  or  good 
reason  to  believe  that  they  were  liable  to  com- 
municate disease,  will  not  make  him  responsi 
ble  for  the  eflfect  of  such  disease  actually  im- 
parted to  the  cattle  of  another  person  in  con- 
sequence of  their  breaking  a  fence.  Jd. 

6.  Cattle  known  to  be  diseased  may  be  placed 
by  the  owner  in  his  own  pasture  without  mak- 
ing him  liable  for  communicating  the  disease, 
unless  he  is  negligent  in  the  manner  of  keeping 
them.  Id. 

Notes  and  Briefs. 

Animals;  liability  for  communicating  dis- 
ease. 669 

APPEAL  AND  ERROR. 

1.  The  omission  of  the  noncollusion  clause 
from  a  cross-bill  in  a  divorce  suit  is  not  fatal 
on  appeal,  but  the  court  may  allow  it  to  be 
supplied.     Clutton  v.  Clutton  (Mich.)  160 

2.  Practice  on  appeal  in  an  admiralty  case 
to  a  territorial  supreme  court  is  remilated  by 
rules  and  usages  of  courts  of  admiralty,  and 
not  by  territorial  statutes.  BraithicaiU  v. 
J<»^an(S.jy.)  238 

3.  Evidence  outside  of  the  transcript  is  in- 
admissible on  appeal  to  show  that  a  motion 
stated  therein  to  be  made  by  one  of  the  parties 
was  in  fact  made  by  the  other.  Narv^gtan 
Plow  Co.  V.  BoUman  (Nob.)  747 

4.  The  sufficiency  of  evidence  to  go  to  the 
jury  or  to  sustain  a  verdict  cannot  be  passed 
upon  on  appeal,  further  than  to  ascertain  if  at 
the  close  of  the  plaintiff's  case  there  was  evi- 
dence tending  to  prove  the  facts  alleged  in  his 
declaration,  and  whether  at  the  close  of  all  the  \ 
31  L.  R.  A. 


testimony  the  cadence,  with  all  the  inferences 
which  the  jury  could  justifiably  draw  from  it, 
was  insufficient  to  support  a  verdict  for  plain- 
tiff.    Cicero  <fc  P.  R.  Co,  v.  Meixner  (III.)  831 

UndertakJBg. 

5.  Failure  of  the  court  to  fix  the  amount 
of  an  undertaking  on  appeal  does  not  prevent 
its  enforcement,  if  the  respondent  has  treated 
the  undertakingas sufficient  and  thereby  waived 
the  defect.      BraWiwaite  v.  Jordan  (N.  D.) 

6.  A  good  common-law  obligation  supported 
by  a  sufficient  consideration  is  made  by  an 
undertaking  to  secure  a  stay  of  proceedings 
on  appeal  in  an  admiralty  case,  even  if  a  mere 
cost  bond  might  have  been  sufficient,  where 
the  respondent  treats  the  undertaking  as  enti- 
tling the  appellant  to  a  stay.  Id, 

7.  A  bond  reciting  judgment  for  delivery 
of  a  vessel  to  the  claimant  in  an  admiralty  case, 
when  given  to  secure  a  stay  of  proceedings,  is 
in  the  nature  of  a  stipulation  for  value,  which 
is  valid  as  a  voluntary  bond  when  claimant 
refrains  from  disturbing  the  appellants  in  pos- 
session of  the  vessel  pending  an  appeal.  Id. 
Waiver  of  error  or  defense. 

8.  The  right  of  a  defendant  to  be  sued  in 
the  division  of  the  district  of  Washington  in 
which  he  resides  is  waived  by  appearing  in  an- 
other division  and  having  the  action  trans- 
ferred to  that  of  his  residence.  77ie  WiUamette 
(C.  C.  App.  9th  C.)  715 

9.  A  party  cannot  complain  on  appeal  of 
a  ruling  which  he  procured  to  be  made.  Nor 
wegian  Plow  Co.  v.  BoUman  (I^eb.)  747 

10.  An  error  in  instructions  cannot  be  com- 
plained of  by  a  party  who  subsequently  asks 
and  obtains  the  same  instructions.  Cicero  dt  P. 
R.  Co.  V.  Meixner  (111.)  881 
Queen  City  Mfg.  Co.  v.  Blcdack  (Miss.)        222 

11.  A  defendant  in  attachment  who  appears 
in  open  court  and  consents  that  judgment  may 
be  entered  for  the  full  sum  demanded  cannot 
on  appeal,  where  the  declaration,  notes,  and 
open  accounts  sued  on,  are  absent  from  the 
record,  without  exception  taken  at  the  trial  on 
the  ground  that  they  were  not  filed,  assert  that 
the  debt  sued  for  was  not  dde,  or  that  the  notes 
and  accounts  were  not  filed.  Quten  City  Mfg. 
Co.  V.  Blalack  (Miss.)  222 

12.  The  objection  that  the  ground  of  an 
attachment  sued  out  on  a  large  demand  con- 
sisting of  many  items,  some  of  which  are  due 
and  others  not,  is  maintainable  only  as  to  a 
few  of  them  as  representing  debts  fraudulently 
contracted,  must  be  made  m  the  trial  court  to 
be  available  on  appeal.  Id. 
Grounds  of  reversal* 

18.  Failure  of  an  instruction  to  explain  the 
meaning  of  a  word  which  might  mislead  the 
jury  is  not  ground  for  reversal,  if  a  proper 
charge  upon  the  subject  was  not  requested. 
Clarendon  I^ind  I.  cfc  A.  Co.  v.  McCleUand 
(Tex.)  6fi9 

14.  An  explanation  of  a  charge,  given  with- 
out objection,  is  not  error  where  it  does  not 
lay  down  a  different  proposition  of  law  from 
that  contained  in  such  instruction.  Mitchell  v. 
Charleston  Light  db  P.  Co.  (S.  C.)  577 

15.  Refusal  of  an  instruction  as  to  how  far 


Apportionment— Banks. 
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intent  constitutes  fraud  Is  not  reversible  error 
if  a  proper  disposition  of  the  case  can  be  arrived 
at  froQd  the  acts  of  the  parties  without  regard 
to  the  intent.     Rice  v.  Wood  (Ark.)  609 

16.  Admission  of  testimony  by  the  presiding 
judge  on  a  trial  for  murder,  reflecting  on  the 
good  faiih  of  defendant  in  a  previous  appli- 
cation for  a  continuance,  is  reversible  error 
although  the  testimony  is  subsequently  ex- 
cluded and  no  objection  was  taken  to  the  com- 
petency of  the  judge  as  a  witness,  where  the 
competency  of  the  evidence  was  objected  to. 
Bogera  v.  State  (Ark.)  465 

17.  The  enforcement  of  a  rule  that  attorneys 
who  testify  in  the  case  cannot,  without  per- 
mission of  the  court,  argue  the  case  to  the  jury, 
is  not  reversible  error,  where  counsel  did  not, 
before  testifyiugr,  explain  his  position  and 
request  the  court's  permission  to  sum  up.  State 
V.  GUim  (Mont.)  294 
Termination  of  controversy. 

18.  Reversal  of  an  erroneous  injunction  de- 
cree against  making  a  bust  of  a  deceased  person 
for  exhibition  at  a  public  fair  will  not  be 
refused  because  the  fair  has  closed,  if  there  is 
also  the  purpose  of  placing  the  bust  perma- 
nently in  a  proper  place  as  a  memorial  to  the 
deceased.    Schuyler  v.  Curtis  (N.  Y.)         286 


APPORTIONMENT. 

Districts. 


See     Election 


ASSIGNMENT.    See  Banks,  4. 

ASSIGNMENT    FOR    CREDITORS. 

See  Insolvency. 

ASSOCIATIONS.    See    Limitation    of 
Action^,  2. 

ASSUMPSIT. 

Notes  and  Briefs. 

To  recover  money  paid  for  illegal  securities. 

71 

ATTACHMENT.    See  also  Conflict  of 
Laws,  3. 

1.  The  shipping  by  an  insolvent  corporation 
of  its  manufactured  "products  out  of  the  state 
to  fill  orders  by  which  the  goods  are  to  be  de- 
livered in  other  states,  so  that  they  remain  its 
property  when  sent  out  of  the  state,  is  a  re- 
moval of  its  property  beyond  the  state  which 
constitutes  a  ground  for  attachment,  although 
its  business  cannot  be  successfully  conducted 
unless  the  property  is  sent  outside  the  state  for 
gale.     Queen  City  Mfg,  Co.  v.  Blalack  (Miss.) 

222 

2.  An  attachment  is  discharged  as  to  an 
assignee  for  creditors  of  the  defendant  by  an 
amendment  to  the  complaint  and  affidavit  for 
attachment,  made  after  the  assignment,  which 
substitutes  an  entirely  different  and  distinct 
cause  of  action.     Heidel  v.  Benedict  (Minn .)  422 

8.  Sureties  on  an  indemnity  bond  to  a  sheriff 
to  cause  him  to  levy  an  attachment  may  be  held 
liable  as  principals  to  the  owners  of  the  prop- 
erty attached  if  the  attachment  is  wrongful. 
Rice  V.  Wood  (Ark.)  609 

81  L.  R.  A. 


Notes  and  Briefs. 
See  also  RHCEivEBa 

Attachment;  right  to  amend  affidavit  for: — 
Statutes  permitting  amendments;  general  stat- 
ute of  amendments;  matter  of  substance  or 
form;  statute  denying  amendment;  rule  in  ab^ 
sence  of  statute;  additional  affidavits;  right  to* 
amend  as  against  third  person.  422 

ATTORNEY  GENERAL. 

The  mere  signature  of  the  attorney  general 
in  his  official  capacity,  to  a  complaint  or  bill 
shown  to  be  that  of  a  private  relator,  is  not 
sufficient  to  impress  it  with  the  functions  and 
capacity  of  an  information  competent  to  put  in 
motion  the  machinery  of  the  courts,  whereby 
they  will  take  cognizance  of  questions  pertain- 
ing to  the  high  prerogative  powers  of  the 
st^te,  or  affecting  the  whole  people  in  their 
sovereign  capacity.  State,  Taylor,  v.  L&rd 
(Or.)  473 

ATTORNEYS.    See  also  Appeal  and  Er- 
'ror,  17. 

An  attorney  is  not  liable  to  a  son  for  even 
gross  negligence  in  so  drawing  the  will  of  the 
mother  as  not  to  carry  out  her  desires  in  the  dis- 
position of  her  property,  even  though  the 
son  suffers  great  pecuniary  loss  thereby,  there 
having  been  no  privity  of  contract  between  the 
son  and  the  attorney.     Buckley  v.  Gray  (Cal.) 

862 
Notes  and  Briefs. 

Attorneys;  negligence  of,  as  a  bar  to  in junc* 
tion  against  judgment.  36 

ATTORNEYS'    FEES.    See    Constitu- 
tional Law,  9,  Notes  and  Briefs. 

AUTOPSY.    See    Coroner,    Notes  and 
Briefs;  Corpse. 

BANKS.    See  also  Corporations,  18;  Of- 
ficers, 2.  8,  5;  Wills,  2. 

1.  The  refusal  to  honor  a  check  when  there 
are  funds  in  a  bank  against  which  it  is  drawn 
gives  the  drawer  a  right  of  action  against  the 
bank,  if  he  is  a  trader  or  merchant.  S>:endsen 
V.  StaU  Bank  (Minn.)  552 

2.  The  holder  of  an  unaccepted  check  can- 
not maintain  an  action  against  the  bank  for 
refusal  to  pay  it,  although  there  stands  to  the 
credit  of  the  drawer  on  the  bank  books  a  sum 
more  than  sufficient  to  meet  it.  Cincinnati, 
H.  dh  D.  R.  Co.  V.  Metropolitan  Nat.  Bank 
(Ohio)  653 

3.  A  banker  who  receives  money,  knowing 
that  he  is  insolvent,  but  puts  it  into  a  special 
envelope  with  intent  to  return  it  to  the  depos- 
itor, which  is  afterwards  done,  without  making 
the  money  at  any  time  part  of  the  funds  of 
the  bank,  is  not  guilty  of  receiving  money  from 
a  depositor  with  knowledge  that  the  bank  is 
insolvent,  which  under  Pa.  Laws  1889,  §  1,  is 
declared  to  be  embezzlement.  Com.  v.  Jun- 
A;i>i(Pa.)  124 

4.  A  transfer  of  a  savings  bank  account  to  a 
new  account  in  the  names  of  the  former  de- 
positor.and  his  wife,  making  it  subject  to  the- 
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Barbers — Carriers. 


order  of  either  and  to  survivorship  on  the  death 
of  either,  partakes  somewhat  of  the  nature  of 
an  equitable  assignnoent,  and  entitles  the  wife 
to  the  fund  after  the  husband's  death.  Metro- 
politan Sav.  Bank  v.  Murphy  (Md.)  454 

Notes  and  Briefs. 

See  also  Bonds. 
Banks;  liability  for  refusing  check.         552 
Right  of  holder  of  check  against.  654 

Criminal  liability  for  receiving  deposit  in 

bank  knowing  of  its  insolvency:— In  general; 

constitutionality  of  statutes;  effect  of  adopting 

existing  nomenclature  in  defining  the  offense; 

liability  in  the  absence  of  statute;  who  liable; 

liability  of  partnership;  suflBciency  of  proof; 

other  rulings.  124 

Joint  account  in  savings  banks.  454 

BARBERS.    See   Constitutional   Law, 
6,  22. 

BETTING.    See  also  Conflict  of  Laws,  4. 
Notes  and  Briefs. 
On  horse  race  in  other  state.  823 

BILLS    AND    NOTES.    See   also    Con- 
tracts, 9;  Corporations,  8,  9;  Guar- 
anty. 
An  option  indorsed  upnon  the  back  of  a  nego- 
tiable note  for  its  extension  for  a  definite  lime, 
by  giving  a  new  note  at  the  option  of  the  mak- 
ers and  mdorsers  similar  to  the  original,  does 
not  destroy  its  negotiability.     AnnUton  T^oan 
db  T.  Co.  V.  Stickney  (Ala.)  234 

Notes  and  Briefs. 

Bills  and  notes;  provision  for  renewal  as  af- 
fecting negotiability.  234 

BONDS.    See  also  Appeal   and   Error, 
5-7;  Attacrmbnt,  3. 

1.  Bonds  given  by  the  board  of  education  of 
a  school  district  to  obtain  money  which  was 
not  borrowed  or  used  for  any  purpose  for 
which  the  board  was  authorized  by  its  charter 
to  issue  bonds  are  void.  Normal  School  Dist. 
Bd,  ofEdu.  V.  Blodgett  (III.)  70 

2.  An  officer  is  not  an  insurer  of  the  safety 
of  public  funds  in  his  hands,  on  a  bond  faith- 
fully to  perform  his  duties  and  to  collect  and 
pay  over  moneys,  but  is  responsible  only  for 
the  exercise  of  good  faith,  diligence,  prudence, 
caution,  and  a  disinterested  effort  to  keep  and 
preserve  the  fund  for  those  entitled.  State, 
Overton  County,  v.  Copeland  (Tenn.)  844 

3.  The  loss  of  public  money  by  a  bank  fail- 
ure will  not  prevent  liability  of  the  county 
treasurer  upon  his  bond  to  pay  the  money  as 
the  commissioners  shall  direct,  although  he 
was  not  negligent  in  selecting  the  bank  and  the 
county  has  not  provided  a  suitable  and  safe 
place  in  which  to  deposit  the  money.  Fairchild 
Y.  Hedges  {Wash.)  851 

Notes  and  Briefs. 

Bonds;  of  officers,  liability  for  loss  of  public 
money  by  bank  failure.  851 

31  L.  R.  A. 


BUILDING  AND  LOAN  ASSOCIA- 
TIONS.  See  Commerce,  1 ;  Constitu- 
tional Law,  7;  Contracts,  14;  Taxes, 
1. 

BURDEN  OF  PROOF.  See  Evidence, 
Notes  and  Briefs. 

BUST.  See  Appeal  and  Error,  18;  In- 
junction, 11,  12;  pRivACT,  8. 

CANAL.    See  Constitutional  Law,  28. 

CAPITAL.  See  also  CoNSTrruTiONAL 
Law,  3-5;  Contracts,  1. 

1.  There  can  be  no  Irrepealable  law  to  pre- 
vent the  removal  of  the  seat  of  state  govern- 
ment, as  this  involves  a  ^vernmental  subject. 
Edwardsv.  Lesueur  (Mo.)  815 

2.  The  power  to  select  and  afterwards  to 
chanse  its  own  seat  of  government  if  deemed 
expedient  is  necessarily  implied  in  a  state  Con- 
stitution providing  for  a  republican  form  of 
government  not  repugnant  to  the  Constitution 
of  the  United  States,  and  making  no  limitation 
upon  its  political  or  governmental  power  or  the 
power  to  manage  its  own  internal  affairs.    Id. 

Notes  and  Briefs. 

Capital,  of  state,  constitutional  amendment 
changing;  implied  contract  as  to.  817 

CARRIERS.  See  also  Constitutiokal 
Law,  16;  Courts,  7;  Evidence,  8. 

1.  One  who  purchases  a  ticket  for  a  regular 
passenger  train  has  a  right  to  be  conveyed  in 
a  passenger  coach  instead  of  a  baggage  car, 
unless  the  latter  is  as  safe  a  vehicle  as  can  be 
procured  bv  the  utmost  care  and  diligence. 
Baltimore  dt  P.  H.  Co.  v-  Stoann  (Md.)         313 

2.  A  woman  who  takes  passage  in  a  bagsage 
car,  when  no  passenger  cars  are  provided  for  a 
passenger  train,  and  pressing  domestic  duties 
call  for  her  immediate  transportation,  does  not 
thereby  renounce  her  right  as  a  passenger  to 
s^ety  and  protection.  Id. 

3.  Reasonable  effort  at  least  to  make  a  bag- 
gage car  safe  and  convenient  for  a  passenger 
is  necessary  when  this  is  the  only  vehicle  that 
can  be  furqished  for  passengers  in  a  regular 
passenger  train.  Id. 

4.  A  passenger  who  becomes  sick  on  a  raO- 
road  train  is  entitled  to  such  care  from  the  car- 
rier as  is  fairly  practicable  for  it  to  give  with 
the  facilities  at  hand,  without  thereby  unduly 
delaying  the  train  or  unreasonably  interfering 
with  the  safety  and  comfort  of  other  passen- 
gers. Lake  Share  &  M.  S.  R.  Co.  v.  Salzman 
(Ohio)  261 

5.  A  passenger  who  aids  in  carrying 
another  who  has  l)ecome  sick  on  the  train,  into 
another  car  on  the  conductor's  recjuest  in  order 
that  he  may  be  treated  by  a  physician,  can  re- 
cover against  the  carrier  for  injuries  sustained 
by  falling  between  the  car  platforms,  which 
was  caused  by  the  negligence  of  the  carrier's 
servants.  Id. 

6.  A  civil  engineer  of  a  railroad  company 
traveling  on  dutv  for  the  company,  upon  a 
pass  exempting  the  company  from  liability  for 
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injuries  to  person  or  property,  occupies  the 
position  of  an  employee,  and  not  that  of  a 
passenger  upon  the  train  upon  which  he  is  car- 
rieci.  Texas  &  P.  B.  Co.  v.  Smith  (C.  C.  App. 
5th  C).  321 

7.  Insult  to  and  abuse  of  a  passenprer  by  a 
drunken  and  disorderly  fellow  passen^r, 
which  the  conductor  permits  to  continue  in 
his  presence  without  interference,  renders  the 
carrier  liable  to  damages.  Lucy  v.  Chicago  G. 
W.  B.  Co,  (Minn.)  551 

8.  The  intoxication  and  misbehavior  of  a 
passenger  which  will  authorize  his  expulsion 
from  a  train  will  not  justify  his  expulsion 
without  exercisinfi:  due  care  for  his  safety, 
having  reference  to  time,  place,  and  surround- 
ings.    Louiscille  d  N,  R  ,Co,v,  Johnson { Ala.) 

872 

9.  The  ejection  from  a  train  at  night,  of  a 
passenger  known  to  be  drunk  and  irresponsible, 
^t  a  place  from  which  he  can  escape  only  bv 
following  the  roughly  ballasted  railroad  track 
and  crossing  cattle  guards  on  one  side  and  a 
bridge  over  a  creek  on  the  other,  renders  the 
railroad  company  liable  where  he  is  killed  by 
another  train  soon  after.  Id. 

10.  The  cursing,  abuse,  and  maltreatment  of 
a  person  by  an  agent  of  an  express  company, 
immediately  after  refunding  to  such  person 
overcharges  which  he  had  come  to  the  office  to 
obtain,  and  the  delivery  of  a  receipt  therefor, 
are  part  of  the  res  gesta  and  makes  the  com- 
pany liable  for  the  tort.  Richberger  v.  Ameri- 
4ian  Express  Co,  (Miss.)  390 

11.  .To  board  or  depart  from  an  electric  car 
while  in  motion  is  not  negligence  per  se. 
Cicero  <fc  P.  B.  Co.  v.  Meixner  (111.)  381 

Notes  and  Briefs. 

Carriers;  duty  as  to  passenger  taken  ill 
during  journey.  261 

Duty  as  to  furnishing  proper  cars  for  passen- 
gers:—In  general;  adoption  of  improvements; 
"Character  of  train.  313 

Railroad  employees  or  officers  as  passengers: 
— Riding  in  course  of  or  as  part  of  employ- 
ment; transportation  to  or  from  work;  person 
riding  for  purposes  of  his  own.  821 

Compelling  to  furnish  facilities  for  business 
of  other  roads.  48 

Liability  for  abuse  of  customer  by  servant. 

390 
551 


Duty  to  protect  passenger. 

<;ase. 

One  who  sells  a  folding  bed,  representing  it 
to  be  safe  for  use  when  he  knows  it  to  be  dan- 
gerous, is  liable  for  injuries  caused  by  de- 
fects in  the  bed  to  any  person  who  uses  it,  al- 
though there  may  be  no  privity  of  contract 
between  them.     Lewis  v.  Terry  (Cal.)         220 

CASES  CERTIFIED. 

The  "very  question  to  be  decided,"  which  is 
required  to  be  certified  by  the  court  of  civil 
appeals,  under  the  Texas  statutes,  is  not  pre 
sented  by  a  certificate  of  the  question  whether 
or  not  a  demurrer  should  be  sustained  to  plain- 
tiff's petition.  Waco  Water  d^L,  Co.  v.  Waco 
iTez.)  892 

SI  L.  R.  A. 


Notes  and  Briefs. 

Cases  certified:  definiteness  of  question  to 
be  certified: — Whole  case  must  not  be  sent  up; 
whole  case  cannot  be  split  up  into  distinct 
points;  importance  of  questions;  point  of  dif- 
ference; question  not  general;  question  not  ab- 
stract; question  to  be  perfectly  stated;  question 
of  fact  not  to  be  involved;  necessary  facts  to 
be  stated;  as  to  sufficiency  of  evidence  or  in- 
dictment; as  to  demurrer;  what  will  be  con- 
sidered; questions  held  proper;  Illinois  deci- 
sions; Iowa  decisions;  New  Jersey  decisions; 
Ohio  decisions;  Texas  decisions;  Wyoming 
decisions;  criminal  cases;  tax  cases.  892 


CATTLE.    See  Akimalb. 


CENSUS.    See  Evidence,  2. 

CHARITIES. 

1.  A  charitable  corporation  maintaining  a 
hospital  is  not  liable  for  injuries  caused  by  per- 
sonal wrongful  neglect  of  servants  who  have 
been  selected  with  due  care.  Hearns  v. 
Waterhury  Hospital  (Conn.)  224 

2.  A  fund  contributed  for  the  relief  of  suf- 
ferers from  a  fire,  by  persons  whose  identity  is 
lost  so  that  a  surplus  cannot  be  returned  to 
them,  must  be  expended  for  the  benefit  of  such 
sufferers,  and  cannot  be  capitalized  for  the 
support  of  the  town  poor  generally.  Doyle 
v.  Whalenme.)  118 

8.  Sufferers  from  a  fire  for  whose  benefit  a 
fund  has  been  donated  by  individuals  unknown 
may  maintain  a  bill  to  compel  the  trustees  to 
expend  the  fund  for  their  benefit,  if  the  trus- 
tees have  undertaken  to  capitalize  the  fund  for 
the  general  benefit  of  the  poor  of  the  town. 

Id. 

Notes  and  Briefs. 

Charities;  liability  for  negligence  of  serv- 
ants. 224 

CHECKS.    See  also  Banks,  2;  Damages,  1. 
Notes  and  Briefs. 
Right  of  holder  against  bank.  654 

CIVIL  ENGINEER.    See  Master   and 
Servant,  8. 

CIVIL   SERVICE.     See  also  Constitu- 
tional Law,  1;  Statutes,  8. 

The  constitutional  provisions  respecting  the 
powers  and  duties  of  the  superintendent  of 
public  works,  which  the  New  York  Constitu 
lion  of  1894  adopted  from  the  former  Constitu- 
tion, must  be  read  and  understood  in  connec- 
tion with  the  new  section  of  the  Constitution 
requiring  civil  service  appointments  to  be  made 
according  to  merit,  ascertained  so  far  as  practi- 
cable by  competitive  examinations.  People, 
McCleUand,  v.  Roberts  (N.  Y.)  899 

Notes  and  Briefs. 

Civil  service;  constitutional  provisions  as  to; 
department  of  public  works.  899 
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CLERK.    See  also  Executors  and  Admin- 
istrators. 

The  power  given  by  statute  to  a  clerk  of 
court  to  issue  injunctioD  orders  cannot  be  ex- 
ercised by  his  deputy  under  a  statute  provid- 
ing that  any  duty  enjoined  upon  a  ministerial 
officer  and  any  act  permitted  to  be  done  by 
bim  may  be  performed  by  his  lawful  deputy. 
Payton  V.  MeQuown  (Ky.)  88 

CLUB.    See  Intoxicating  Liquors,  Notes 
AND  Briefs. 

COLLISION.    See  ADmRALTY. 

COLUMBIAN      EXPOSITION.       See 

Counties. 

COMITY.    See  Courts.  8. 

COMMERCE. 

1.  Freedom  of  commerce  between  the  states 
is  not  interfered  with  by  Ky.  Slat.i^  4228,  re- 
quiring  every  building  and  loan  association  to 
pay  into  the  treasury  annually  2  per  cent  of  its 
annual  gross  receipts.  Southern  Bldg.  di  L. 
Amo,  v.  Norman  (Ky.)  41 

2.  A  statute  making  it  unlawful  to  make  or 
record  a  bet  upon  any  race  of  animals  in  an- 
other slate  is  a  proper  exercise  of  the  police 
power  of  the  state,  and  not  an  unlawful  in- 
terference with  interstate  commerce.  Ex  parte 
LaeyiYa.)  822 

8.  An  exemption  of  manufacturers  who 
have  paid  taxes  on  capital  employed,  from  the 
provisions  of  a  statute  imposing  a  license  tax 
upon  peddlers,  renders  the  statute  unconsti- 
tutional as  a  regulation  of  commerce  when  ap- 
plied to  a  nonresident  acting  as  an  agent  or 
employed  in  the  sale  of  j^oods  owned  and 
manufactured  bv  a  nonresident  corporation. 
Com.  V.  Myers  (Yti.)  879 

4.  An  ordinance  prohibiting  the  business  of 
itinerant  merchants  to  be  carried  on  without  a 
license  is  not  invalid  as  a  regulation  of  inter- 
state commerce,  as  applied  to  one  who  pur- 
chases l>ankrupt  stocks  wherever  he  can  obtain 
them  to  the  best  advantage  and  sometimes 
buys  them  in  other  states,  when  it  makes  no 
discrimination  t)etween  merchants  whose 
goods  are  imported  into  the  state  and  those  whose 
goods  are  manufactured  or  purchased  in  the 
state,  and  does  not  impose  any  burden  on  sales 
in  original  packages  brought  into  the  state. 
CarroUton  v.  Baaette  (III )  522 

Notes  and  Briefs. 

Commerce;  interstate,  as  affected  by  license 
tax.  879 

Interstate;  statute  as  to  bets  on  horse  race  in 
other  state.  828 

COMMON  LAW.    See  also  Descent  and 
Distribution,  1,. 

1.  The  repeal  of  a  statute  which  abrogated 
a  common-law  rule  revives  that  rule.  Beavan 
V.  Went  (111.)  b5 

2.  A  statutory  adoption  of  the  common 
law  of  England,  so  far  as  applicable  and  of  a 
81Ii.  R.  A. 


general  nature  and  not  in  conflict  with 
special  enactments,  does  not  preclude  the  con- 
sideration of  the  expositions  of  the  common 
law  by  judicial  authorities  of  our  own  coun- 
try in'  determining  what  the  common  law  is. 
Jjeyson  v.  Davis  (oiont,)  42^ 

CONFLICT  OF  LAWS. 

1.  The  status  as  a  legitimate  heir  of  an  alien 
bom  before  the  marriage  of  his  parents  is  to  be 
determined  by  the  law  of  their  domicil.  Df- 
Wo{f  V.  Middleton  (R.  I.)  146 

2.  The  law  of  Mexico  must  be  applied  to  the 
rights  of  the  parties  in  an  action  against  a  rail- 
road company  by  an  employee  for  a  personal 
injury  sustained  in  that  country,  in  which  the 
contract  of  service  was  made.  Mexican  Nat. 
R,  Go.  V.  Jackson  (Tex.)  276- 

8.  Attaching  the  lines  and  property  of  a  tel- 
egraph company  in  other  states,  after  a  receiver 
has  been  appointed  in  the  state  of  which  the 
attachment  creditor  is  a  citizen  and  the  creditor 
served  with  a  copy  of  an  injunction  against  in- 
terfering with  ttie  receivership,  is  a  violation 
of  the  injunction,  and  can  give  the  creditor  no 
lien  which  can  be  asserteii  in  an  equitable 
administration  of  the  assets  in  the  state  where 
the  receiver  was  appointed.  Farmers*  Loan  4t 
T.  Go.  V.  Bankers'  A  N  Teleg,  Co,  (N.  Y.)  408 

4.  Forwarding  money  by  telegraph  lo 
another  state  to  be  wagered  on  a  horse  race  to^ 
take  place  in  a  third  state  may  be  made  a  crim- 
inal offense  in  the  state  from  which  the  money 
is  sent,  although  it  is  lawful  to  make  such 
wagers  in  the  state  in  which  the  wager  is  made. 
Ex  parte  Lacy  ( Va. )  822 

CONSTABLE.    See  Lew  and  Seizure,  2. 

CONSTITUTIONAL  LAW.  See  also 
Capital;  Evidence,  7,  9;  Search  ani> 
Seizure;  Statutes,  8. 

1.  The  self -executing  mandate  of  N.  Y. 
Const.  1894,  art.  5,  ^  9,  declaring  that  civil 
service  appointments  * 'shall  be  made  accord  ing^ 
to  merit  and  fitness,  to  be  ascertained  so  far  as 
practicable  by  examinations,  which,  so  far  as- 
practicable,  shall  be  competitive,"  requires  the 
courts  in  a  proper  case  to  pronounce  appoint- 
ments made  without  compliance  with  its  re- 
quireinents  illegal.  People,  McCUtiand,  v. 
Roberts  (N.  Y.)  39» 

2.  A  statute  providing  that  the  insurance 
commissioner  shall  prepare,  approve,  and 
adopt  a  printed  form  of  a  policy  of  fire  insur- 
ance, to  conform  as  near  as  can  be  made 
applicable  to  that  used  in  a  certain  other  state, 
is  an  unconstitutional  attempt  to  delegatf  to 
him  legislative  power.  Dowling^,  Lancashire 
Ins,  Co,  (Wis.)  113 
Constitutional  amendments. 

8.  The  establishment  of  the  seat  of  govern- 
ment of  a  stale  is  a  proper  subject  of  constitu- 
tional control,  and  therefore  of  constitutional 
amendment.     Edtcards  y .  Lesutur  (ido,)     815 

4.  Conditions  imposed  and  powers  delegated 
bv  a  proposed  constitutional  amendment  to 
change  the  location  of  the  seat  of  state  govern- 
ment, whereby,  in  addition  to  the  vote  of  the 
people  which  the  existing  Constitution  requires. 
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for  an  ameDdment,  donatioDS  of  property  and 
the  erection  of  state  buildings,  to  be  approved 
and  accepted  by  a  commission,  are  made  a  con- 
dition of  the  change  of  location,  will  not  make 
the  proposed  amendment  inoperative,  since 
upon  the  vote  of  the  people  adopting  the 
amendment  the  conditions  will  be  imposed  and 
the  powers  delegated  by  the  Constitution  itself. 

Id. 

5.  A  vote  in  favor  of  a  proposed  constitu- 
tional amendment,  taken  by  yeas  and  na^sand 
entered  in  full  on  Uie  legislative  journals  in  full 
compliance  with  the  constitutional  provisions 
on  this  subject,  is  sufficient  without  having  the 
resolution  read  on  different  days  or  In  other 
respects  taking  the  course  rcquir^  for  ordinary 
legislation.  Id, 
Eaual  protection  of  laws. 

6.  A  statute  permitting  barbers  in  two  local- 
ities of  the  state  only,  to  pursue  their  business 
during  certain  hours  on  Sunday,  does  not  deny 
to  barbers  in  other  places  the  equal  protection 
of  the  laws,  since  it  affects  all  within  the 
same  localities  alike.    People  v.  Havnor  (N.  Y.) 

689 

7.  The  equal  protection  of  the  laws  is  not 
denied  to  foreign  building  and  loan  associations 
doing  business  within  the  state,  by  Ey.  Stat. 
^  4228,  requiring  such  associations  to  pay  into 
the  treasuiy  annually  2  per  cent  of  their  annual 
^oss  receipts.  SoutJi^rn  Bldg,  <&  L,  A^ao.  v. 
Mrman  (K!y.)  41 
Equal  rig^hts;  discriminatioii. 

8.  A  statute  authorizing  the  mayor  and  cer- 
tain other  officers  to  issue  a  license  "to  such 
persons  as  they  find  proper  persons  to  engasre 
in  a  temporarv  or  transient  business,"  for  a  fee 
not  less  than  |l  nor  more  than  $100  as  the  au- 
thority issuing  such  license  may  direct,  and 
making  such  business  a  misdemeanor  except  in 
the  sale  of  products  of  a  farm  or  the  sea, — is, 
so  far  as  it  applies  to  ordinary  and  lawful  busi- 
ness, a  violation  of  the  Connecticut  Bill  of 
Rights,  declaring  tbat  all  men  "are  equal  in 
rights,  and  that  no  man  or  set  of  men  is  entitled 
to  exclusive  public  emoluments  or  privileges 
from  the  community."    State  v.  Conlon  (Conn.) 

55 

9.  A  statute  allowing  reasonable  attorneys' 
fees  in  an  action  to  recover  possession  of  land 
taken  by  a  railroad  company,  without  com- 
pensation, for  its  right  of  way,  is  not  unconsti- 
tutional on  the  ground  of  class  discrimination. 
Cameron  v.  Chicago,  M,  d  St.  P.  R.  Co. 
(Minn.)  553 
Due  process  of  law. 

10.  Deprivation  of  a  remedy  is  equivalent 
to  the  deprivation  of  the  right  which  it  is  in- 
tended to  vindicate,  unless  another  remedy  ex- 
ists or  is  substituted  for  that  which  is  taken 
awav.  Normal  School  Diet.  Bd.  of  Edu.  v. 
Blodgett  (111.)  70 

11.  A  right  of  defense  is  a  remedy  of  the  de- 
fendant within  the  constitutional  protection  of 
rights.  Id. 

12.  A  complete  defense  under  the  statute  of 
limitations  is  property  within  the  protection  of 
a  constitutional  guaranty  of  due  process  of  law. 

Id. 

13.  A  school  district  or  municipal  corpora- 
tion has  the  same  constitutional  protection  that 
81  L.  R.  A, 


an  individual  would  have  against  the  abroga- 
tion by  statute  of  itsfalready  complete  defense 
under  the  statute  of  limitations.  Id. 

14.  Failure  to  provide  for  a  notice  to  the 
person  whose  property  ma^  be  affected  by  a 
local  assessment,  and  to  give  opportunity  to 
appear  and  contest  the  legality,  justice,  and 
correctness  of  the  assessment,  at  some  stage  in 
the  proceedings  before  it  becomes  final,  ren- 
ders the  statute  authorizing  such  assessments 
void  for  want  of  due  process  of  law.  Violett 
V.  Alexandria  (Va.)  882 

15.  A  statute  making  the  issue  of  improve- 
ment bonds  conclusive  of  the  validity  of  an 
assessment,  and  permitting  the  issue  of  the 
bonds  without  actual  notice  to  the  owners  of 
the  property  assessed  or  on  published  notice 
only,  within  forty  days  after  the  assessment  is 
finally  determined,  is  unconstitutional  as  pro- 
viding for  deprivation  of  property  without  due 
process  of  law.  Haye$  v.  Douglas  County 
(Wis.)  218 

16.  A  statute  absolutely  requiring  a  railroad 
company  to  carry  freight  for  the  same  rates 
that  any  other  company  may  accept  for  haul- 
ing the  same  freight  between  the  same  points, 
although  by  a  shorter  line,  without  giving  the 
right  of  judicial  investigation  by  due  process 
of  law,  and  no  matter  how  great  disparity  in 
the  length  of  such  hauls  may  be, — is  uncon- 
stitutional asadeprivation  of  property  without 
due  process  of  law.  State,  Board  of  Transp. 
V.  Sioux  City,  0,  dh  W.  R  Co.  (Neb.)  47 

17.  The  owner  of  hogs  is  not  deprived  of  his 
property  without  due  process  of  law  by  mak- 
ing it  unlawful  to  permit  them  to  run  at  large. 
Haigh  v.  Bell  (W.  Va.)  131 

18.  Due  process  of  law  is  not  furnished  by 
a  judgment  pronounced  without  opportunity 
to  be  heard  by  a  court  of  competent  jurisdic- 
tion, in  accordance  with  the  provisions  of  a 
statute,  unless  that  statute  accords  with  the 
provisions  of  the  fundamental  law.  People  v. 
Hamor  (N.  Y.)  689 
Police  power. 

19.  Every  man's  liberty  and  property  are  to 
some  extent  subject  to  the  general  welfare,  as 
each  person's  interest  is  presumed  to  be  pro- 
moted by  that  which  promotes  the  interest  of 
all.  Id. 

20.  The  physical  welfare  of  the  citizen  is 
a  subject  of  such  primary  importance  to  the 
state,  and  has  such  a  direct  relation  to  the  gen- 
eral good,  as  to  make  laws  tending  to  promote 
that  object  proper  under  the  police  power.  Id, 

21.  The  limitation  on  the  legislative  exercise 
of  the  police  power  is  that  such  a  statute  must 
have  a  reasonable  connection  with  the  welfare 
of  the  publia  Id. 

22.  A  statute  prohibiting  barbers  from  car- 
rvin^  on  their  trade  on  Sunday  is  a  constitu- 
tional exercise  of  the  police  power  to  promote 
the  public  health.  Id. 

28.  A  canal  used  for  the  carriage  of  water 
for  hire  is  affected  by  a  public  interest  and 
subject  to  legislative  regulation  in  respect  to 
the  distribution  of  the  water.  White  v.  Farm 
ers'  Highline  C.  <fe  R.  Co.  (Colo.)  828 

24.  An  act  making  it  unlawful  for  the  owner 
of  hogs  to  permit  them  to  run  at  large  is  an 
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exercise  of  the  police  power.    Haigh  v.  Bell 
(W.  Va.)  131 

25.  A  county  court  in  West  Virginia,  whicii 
has  superintendence  and  administration  of  the 
internal  and  fiscal  affairs  of  the  county, 
though  shorn  of  general  judicial  power,  may 
be  given  by  the  legislature  authority,  upon 
petition  of  a  certain  number  of  voters,  to 
adopt  a  certain  statute  respecting  the  running 
at  large  of  hogs.  Id, 

Notes  and  Briefs. 

Constitutional  law;  police  power  as  to  li- 
cense of  occupation.  55 

Delegation  of  power  to  insurance  commis- 
sioners. 113 

Due  process  in  assessment.  382 

As  to  attorneys'  fees  in  a  particular  class  of 
cases.  553 

Police  power  as  to  Sunday  law;  class  legis- 
lation. 689 

Amendment  changing  seat  of  government. 

817 

CONTEMPT, 

Appearing  and  answering  as  to  the  merits  on 
a  charge  of  contempt  will  prevent  any  attack 
for  lack  of  jurisdiction  of  the  person,  on  a  de- 
cision that  the  party  is  in  contempt.  Ex  parte 
Keeler  (S.  C.)  678 


CONTINUANCE. 

Error,  16. 


See     Appeal     and 


CONTRACTS.  See  also  Conflict  of 
Laws,  2;  Corporations,  11,  12;  Lot- 
tery; Municipal  Corporations,  2-6. 

1.  An  implied  contract  against  the  removal 
of  the  seat  of  state  government  from  its  origi- 
nal location  is  not  made  with  property  own- 
ers at  that  place  by  its  location  there.  Ed- 
wards V.  Lesueur  (Mo.)  815 

2.  A  contract  for  its  "requirements"  of  coal 
for  a  certain  season,  made  by  a  lumber  com- 
pany, is  not  void  for  uncertainty  and  for  want 
of  mutuality,  when  it  was  evidently  meant  to 
call  for  the  amount  of  coal  which  the  corpo- 
ration should  need  in  its  business  for  such 
season,  and  not  merely  what  it  might  choose 
to  require  of  the  other  party.  Minnesota 
Lumber  Co.  v.  Wkitebreasi  Coal  Co,  (111.)      529 

3.  An  oral  contract  to  manufacture  and 
furnish  ironwork  for  a  brick  building  accord- 
iner  to  special  desi^s  and  measurements,  suit- 
able only  for  use  in  that  particular  building,  is 
not  within  the  statute  of  frauds  as  a  sale  of 
personal  property.     Heintzy.  Burkhard  {Or,) 

608 

4.  An  oral  contract  foV  the  adoption  of  a 
child  as  an  heir  may  be  recognized  and  en- 
forced after  performance  of  the  consideration. 
Nowackyf.  Berger  (Mo.)  810 

5.  Marriage  constitutes  such  part  perform- 
ance by  a  woman  of  a  contract  in  considera- 
tion of  marriage  as  to  prevent  the  operation  of 
the  statute  of  frauds  in  respect  to  the  contract. 

Id, 

6.  The  surrender  of  a  child  by  his  mother 
to  the  custody  and  control  of  a  man  whom  she 
S1L.R.  A. 


marries,  in  pursuance  of  an  oral  contract  by 
which,  in  consideration  of  the  marriage  and  of 
the  services  of  the  child,  the  husband  agrees 
to  give  the  child  a  share  of  his  estate  equal  to 
that  which  an  heir  would  inherit,  constitutes 
an  independent,  additional,  and  valuable  con- 
sideration which  will  amount  to  part  perform- 
ance of  the  contract,  and  take  the  case  nut  of 
the  operation  of  Mo.  Rev.  Stat.  1889,  §  5186. 
prohibiting  an  action  on  a  contract  in  consid- 
eration of  marriage  unless  it  is  in  writing.  Id. 
lUegaUty. 

7.  A  contract  to  allow  another  to  control  the 
voting  of  stock,  based  upon  a  promise  of  the 
latter  to  secure  an  office  in  the  corporation  for 
the  owner  of  the  stock,  is  illegal;  and  such  il- 
legal promise,  although  only  a  part  of  the  con- 
sideration of  the  contract,  renders  the  whole 
contract  void.     Oage  v.  Fisher  (N.  D.)        557 

8.  A  contract  for  the  privilege  of  ordering 
any  quantity  of  coal  not  exceeding  12,000  tons 
is  no^  an  option  contract  in  violation  of  111. 
Crim.  Code,  §  130,  where  it  is  made  as  a  mod- 
ification of  a  prior  disputed  contract,  with  the 
intention  of  limiting  the  quantity  to  be  ordered, 
without  relieving  the  purchaser  from  an  obli- 
gation under  the  prior  agreement  to  purchase 
the  amount  required  in  a  certain  business. 
Minnesota  Lvvwer  Co,  v.  Wliitebreast  Coal  Co, 
(Dl.)  529 

9.  A  note  given  in  consideration  of  conceal- 
ing from  the  maker's  wife  and  from  the  pub- 
lic his  criminal  intimacy  with  another  woman 
cannot    be    enforced.     Case  v.  Smith  (Mich.) 

282 

10.  Affirmative  relief  in  equity  against  an 
illegal  contract  by  a  corporation  to  transfer  its 
entire  plant  and  business  to  another  compan}-, 
and  a  conveyance  in  pursuance  thereof,  may 
be  given  to  the  extent  of  an  injunction  against 
interference  with  the  title  or  possession  of  the 
original  corporation,  where  before  actually 
surrendering  the  possession  of  its  property,  or 
receiving  all  the  consideration,  it  repudiated 
the  whole  scheme  and  tendered  back  all  that  it 
had  ever  received,  and  has  kept  the  tender. 
McCutcfieon  v.  Merz  Capsule  Co,  (C.  C.  App. 
6th  C.)  415 

Effect;   rescission;  action. 

11.  The  share  which  a  person  is  entitled  to 
from  an  estate  of  a  person  who  had  agreed  to 
give  the  former  a  specified  share  thereof  can- 
not be  diminished  because  of  a  gift  by  will  of  a 
portion  of  the  estate  to  the  children  of  the  dis- 
tributee.    Nowack  V.  Berger  (Mo.)  810 

12.  A  purchase  of  stock  at  an  exorbitant 
price,  to  secure  control  of  the  corporation, 
will  not  be  rescinded  on  the  ground  that  the 
seller  had  threatened  to  break  his  ,con tract  to 
give  the  purchaser  control  of  the  stock  for 
voting  purposes,  and  sell  it  to  the  opposing 
faction.     Oage  v.  Fisfier  (N.  D.)  557 

13.  The  employment  of  an  attorney  by  a 
mother  to  draw  her  will,  in  which  a  provision 
was  made  for  one  of  her  sons,  is  not  a  contract 
made  for  the  benefit  of  the  latter,  withtn  Cal. 
Civ.  Code,  §  1659,  providing  that  a  third  per- 
son  may  enforce  a  contract  entered  into  be- 
tween others  for  his  benefit,  so  as  to  entitle 
such  son  to  recover  from  the  attorney  for  his 
gross  mistake  in  so  writing  the  will  as  to  de- 
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prive  the  sod  of  the  provision  desigmed  by  the 
testatrix  for  his  benefit.  Buckley  y.  Oray[CK\.) 

862 
Impairing^  oblig^ation. 

14.  The  obligation  of  previous  contracts  of 
subscription  to  a  foreign  building  and  loan  as- 
sociation doing  business  within  the  state  is  not 
impaired  hj  Ky.  Stat.  §  4228,  imposing  an  an- 
nual tax  of  2  per  cent  on  the  annual  gross  re- 
ceipts of  all  such  associations.  Southern  Bldg. 
d  L.  Asso.  V.  Norman  (Ky.)  41 

15.  A  contract  giving  a  consumer  of  water 
the  right  to  draw  and  take  from  a  canal  all  he 
may  lie  entitled  to  on  tender  or  payment  of  the 
amount  due  therefor,  if  the  owner  of  the  canal 
fail  or  refuse  to  comply  with  the  contract,  is 
not  protected  against  legislative  interference  by 
a  subsequent  statute  prohibiting  such  acts  and 
regulating  the  distribution  of  water  from  such 
canals,^  but  giving  a  remedy  for  the  enforce- 
ment o'f  the  right  to  receive  all  the  water  to 
which  the  contract  entitles  him.  WJiite  v. 
Fanners'  Eighline  G.  &  H,  Co.  (Colo.)        828 

16.  General  remedies  afforded  by  state  juris- 
prudence and  practice,  entirely  aside  from  any- 
thing contained  in  a  contract,  never  constitute 
any  part  of  its  obligation,  and  maybe  changed 
from  time  to  time.  Beverly  v.  Barniiz  (Kan.) 
74,  Rev'd  in  Barnitz  v.  Beverly,  163  U.;S.  118, 
41  L.  ed.  — . 

17.  A  remedy  agreed  upon  in  a  contract 
itself,  with  the  sanction  of  the  state  law.  is  in- 
distinguishable from  the  obligation,  and  con- 
stitutes a  part  of  it.  Id. 

18.  A  change  in  the  remedy  on  foreclosure 
of  a  mortgage  by  Kan.  act  1893,  making  it 
unnecessary  to  having  an  appraisement  fixing 
the  amount  to  be  obtained  on  the  sale,  and 
hastening  the  time  for  sale  in  certain  cases,  but, 
on  the  other  hand,  extending  for  a  year,  at 
most,  the  time  when  the  purchaser  can  get  a 
deed,  during  which  the  mortgagor  is  entitled  to 
possession,  but  for  which  he  must  pay  interest 
on  the  sale  price  in  case  of  redemption, — does 
not  impair  the  obligation  of  a  contract,  as  it 
merely  changes  the  general  remedy,  and  the 
mortgage  in  that  stale  is  a  mere  security,  vest- 
ing no  title  and  giving  no  right  of  possession 
either  before  or  after  breach.  Id. 

19.  A  statute  extending  the  time  for  redemp- 
tion upon  the  sale  of  mortgaged  premises  does 
not  impair  the  obligation  of  the  contract  made 
by  a  pre-existing  mortgage.  State,  Thomas 
druse  Sav.  Bank  v.  Oilliajn  {^ont.)  721 

Notes  and  Bribfs. 

See  also  Corporations. 
Contracts;    impairment    of   obligation    by 

change  of  remedy.  74 

Illegality  of  consideration.  282 

Unlawful  combinations  in  restraint  of  trade. 

418 
Statute  of  frauds  as  to  contract  for  labor  and 

materials.  508 

Definiteness    of     provisions;    validity     of 

option.  530 

Prohibited  by  statute.  743 

Illegality  of.  793 

Statute  of  frauds;  part  performance;  in  case 

of  adoption  of  child.  810 
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Impairment  of  obligation  of,  by  police  power 
as  to  electric  wires.  798 

Statute  extending  mortgagor's  right  of  pos- 
session on  foreclosure  of ,  pre-existing  mort- 
gages. 721 

CONVICTS.  See  Husband  akd  Wife,  8, 
Notes  and  Briefs; 

CORONER.    See  also  Corpse,  1. 

Notes  and  Briefs. 

Power  of,  to  order  post  mortem  examination. 

540 

CORPORATIONS.  See  also  Contracts, 
7,  12;  Evidence,  14;  Gift,  2-4;  LnoTA- 
TioN  OF  Actions,  3;  Receivers,  2;  Spe- 
cific Performance;  Writ  and  Process. 

1.  A  corporation  receiving  its  charter  from 
one  state  cannot  hold  corporate  meetings  in 
another  for  the  purpose  of  organizing,  electing 
officers,  or  performing  any  strictlv  corporate 
functions  in  its  organization.  Duke  v.  Taylor 
(Fla.)  484 

2.  An  attempted  organization  of  a  corpo- 
ration in  one  state,  under  a  charter  granted  in 
another  state,  does  not  constitute  it  a  d^*  facto 
corporation  so  as  to  relieve  the  members  from 
liability  as  partners,  as  to  give  an  association 
such  a  status  the  attempted  organization  must 
be  under  semblance  of  authority,  which  does 
not  exist  in  the  case  supposed.  Id. 

3.  Corporations  are  not  bound  by  false  and 
simulated  entries  upon  their  records  unless 
they  have  estopped  themselves  to  deny  their 
truth.  City  Electric  Street  R.  Co.  v.  First  Nat. 
Exch.  Bank  (Ark.)  535 

4.  A  sole  stockholder  of  a  corporation  has 
no  title,  legal  or  equitable,  to  its  property, 
which  he  can  convey  by  a  deed  in  his  own 
name.     Parker  v.  BetM  Hotel  Co.  (Tenn.)  706 

Name. 

5.  The  right  of  a  corporation  to  the  exclu- 
sive use  of  a  name  as  against  another  organiza- 
tion using  the  same  name  does  not  follow  from 
the  fact  that  the  latter  is  doing  an  unlawful 
business.  Grand  Lodge  A.  0.  U.  W.  v.  Gra- 
liam  (Iowa)  133 

6.  The  certificate  of  the  auditor  as  to  the 
right  of  a  corporation  to  a  name  is  not  binding 
upon  another  body  claiming  the  right  to  the 
name.  Id. 

7.  The  right  to  use  the  name  "  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Iowa"  cannot  be- claimed  by  a  seceding  body 
merely  because  it  has  become  incorporated,  to 
the  exclusion  of  the  body  from  which  it 
seceded,  which  previously  had  used  the  name 
and  continued  to  do  so  without  incorporation. 

Id. 
Contracts. 

8.  The  president  and  secretary  of  a  corpora- 
tion have  no  inherent  power  to  execute  nego- 
tiable notes  in  its  name.  City  Electric  Street 
R,  Co.  V.  First  Nat.  Erch.  Bank  (Ark.)        535 

9.  The  exercise  of  the  power  to  make  nego- 
tiable notes  by  officers  of  a  corporation  does 
not  raise  a  presumption  of  their  authority  to 
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do  so,  in  the  absence  of  a  usage  or  custom 
from  which  such  authority  can  be  implied.    Id. 

10.  A  corporation  as  such  has  no  power  to 
create  a  debt  by  borrowing  money  with  which 
to  purchase  its  own  stock, — especially  when  it 
is  in  failing  circumstances.  Adams  &  W,  Co. 
V.  Deyette  (S.  D.)  497 

11.  A  sale  of  the  entire  manufacturing  plant, 
including  patents,  processes,  and  goodwill,  of 
a  corporation,  with  an  agreement  that  it  would 
never  again  engage  in  (he  same  business,  made 
in  consideration  of  stock  in  a  new  corporation, 
without  intending  to  wind  up  the  affairs  of  the 
former,  but  with  the  object  of  continuing  its 
corporate  life  and  activity,  to  be  exercised 
through  the  other  corporation, is  ultra  vires  and 
void.  McGutcheon  v.  Men  Capsule  Co,  ^C.  C. 
App.  6th  C.)  415 

12.  The  consent  of  stockholders  cannot  legal- 
ize or  vitalize  a  void  illegal  contract  by  which 
a  corporation  attempts  to  transfer  all  its  prop 
erty  to  another  company  in  consideration  of 
shares  in  the  latter.  ,  Id. 
Stock. 

18.  A  transfer  on  the  books  of  a  national 
bank  is  not  necessary  to  give  to  a  donee  or  pur- 
chaser an  equitable  title  to  the  shares.  Leywn 
v.  Davis  (Mont.)  429 

14.  An  entry  on  the  books  of  a  corporation 
is  not  necessary  to  vest  a  vendee  of  shares  of 
stock  with  all  the  title  which  the  vendor  had, 
notwithstanding  a  provision  in  the  charter  or 
by  laws  that  no  transfer  shall  be  complete 
or  effectual  without  registration.  Parker  v. 
Beiliel  Hold  Co.  (Tenn.)  706 

15.  Information  that  a  certificate  of  stock  is 
in  a  condition  for  transfer,  given  by  a  person 
in  charge  of  the  office  of  a  corporation  in 
response  to  an  inquiry,  on  the  faith  of  which  a 
broker  guaranteed  its  genuineness,  estops  the 
corporation  from  denying  its  liability  to  indem- 
nify him  or  his  assignee  against  loss  on  account 
of  the  fact  that  the  certificate  was  spurious  and 
worthless.  Jarcis  v.  Ma?ihattan  Beach  Co. 
(N.  Y.)  776 

16.  The  title  of  the  true  owner  of  a  lost  or 
stolen  certificate  of  stock  in  a  corporation  may 
be  asserted  against  any  one  subsequently  ob- 
taining its  possession,  even  if  the  holder  is  a 
bona  tide  purchaser.  Knox  v.  Eden  Musee 
Americain  Co.  (N.  Y.)  779 

17.  Directing  an  employee  to  cancel  surren- 
dered certificates  of  slock  does  not  give  him 
any  authority,  expressed  or  implied,  to  act  as 
agent  in  issuing  them,  so  as  to  bind  the  cor- 
poration by  his  wrongful  use  of  them  to  secure 
a  personal  loan.  Id. 

18.  Permitting  surrendered  certificates  of 
stock  to  remain  uncanceled  in  the  safe  of  the 
corporation  to  which  an  employee  has  access, 
and  relying  upon  him  to  cancel  the  certificates 
as  he  was  directed  to  do,  is  not  such  negligence 
as  will  make  the  corporation  liable  for  his 
fraudulent  use  of  them  to  secure  a  personal 
loan  about  three  weeks  later,  if  the  company 
did  not  know  or  have  reason  to  suspect  that 
he  was  dishonest,  altliough  a  bylaw  requiring 
the  cancelation  of  the  surrendered  certificates 
was  not  complied  with.  7rf. 
Liability  of  directors. 

19.  Dividends  paid  by  the  directors  of  a  cor 
81  L.  R.  A. 


poration  when  it  is  realizing  a  net  profit  on  its 
business,  and  when  the  assets  as  honestly  es- 
timated by  them  exceed  its  liabilities,  will  not 
render  them  individually  liable  under  a  char- 
ter imposing  such  liability  for  dividends  paid 
when  the  company  is  insolvent,  although  the 
assets  prove  to  have  been  largely  overestimated 
and  the  companv  in  fact  insolvent.  Trades 
man  Pub.  Co.  v.  KnoxmOeCar  Wlteel  Co.  (Tenn.) 

593 

20.  Consent  to  the  creation  of  indebtedness 
of  a  corporation  in  excess  of  its  assets,  which 
will  make  directors  individually  liable  therefor 
under  a  statute  imposing  such  liability,  must 
be  given  in  their  capacity  as  directors.         Id. 

21.  The  term  "indebtedness,"  in  the  charter 
of  a  corporation  making  directors  liable  per- 
sonally for  indebtedness  in  excess  of  capital 
stock  paid  in,  includes  bonded  indebtedness. 

.      Id. 

22.  The  term  "capital  stock  paid  in,"  in  the 
charter  of  a  corporation  making  directors  lia- 
ble for  debts  in  excess  of  such  stock,  means  the 
amount  subscribed  by  the 'stockholders,  and 
not  the  total  value  of  the  assets.  Id. 

23.  Although  the  directors'  liability  for  in- 
debtedness of  a  corporation  in  excess  of  the 
capital  stock  is  available  only  in  favor  of  cred- 
itors whose  debts  were  illegally  contracted,  yet 
it  cannot  be  enforced  by  each  creditor  individ- 
ually, but  must  be  enforced  by  a  bill  filed 
for  "the  benefit  of  all  creditors  similarly  situ- 
ated. Id. 
Dissolutioii;  winding^  up. 

24.  Nonuser  of  the  franchise  of  a  corpora- 
tion, and  the  sole  proprietorship  of  all  its  cap- 
ital stock,  will  not  constitute  a  dissolution  of 
the  corporation  without  a  judicial  adjudication 
thereof.    Parker  v.  BeiJiel  Hotel  Co.  (Tenn.)  706 

25.  The  existence  of  a  corporation  or  its  title 
to  property  cannot  be  attacked  collaterally  on 
the  ground  of  its  dissolution  or  forfeiture  of 
franchise,  until  dissolution  has  been  judicially 
pronounced.  Id. 

26.  A  creditor  of  a  corporation  may,  with- 
out obtaining  judgment  against  it,  maintain  a 
bill  under  the  Tennessee  statutes  to  wind  up 
its  affairs,  if,  after  sustaining  large  losses,  it 
has  suspended  business  with  no  preparatinn 
for  resumption,  and  has  executed  trust  deeds 
in  favor  of  certain  creditoi-s  covering  practi- 
cally all  its  assets,  while  its  claim  to  solvenry 
is  based  upon  extravagant  valuations  of  its  as- 
sets. Tradesman  Pub.  Co.  v.  Knoxville  Cnr 
Wfuel  Co.  (Tenn.)  5^3 

27.  A  sale  of  property  in  a  suit  to  wind  up 
an  insolvent  corporation  is  not  made  subject 
to  the  provisions  as  to  redemption,  in  a  statute 
governing  sales  in  foreclosure  proceedings  or 
under  decrees  for  the  payment  of  money,  by 
the  fact  that  in  the  suit  are  filed  cross  hilf< 
seeking  preferences  in  the  assets,  if  the  decree 
refuses  to  recognize  such  claims,  but  leaves 
the  assets  unencumbered  Iherebv.  Blair  v. 
Illinois  Steel  Co.  (111.)  '  269 

Preference  of  creditors. 

28.  Trust  deeds  in  favor  of  certain  creditors, 
executed  by  a  corporation  after  sustainini? 
heavy  losses  and  suspending  business  and  when 
it  cannot  meet  its  accruing  liabilities,  will  be 
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■set  aside.     Tradesman  Pub.  Co.  v.  KnoxviUe 
Car  WJieel  Co.  (Tenn.)  593 

29.  An  inaolvent  corporation  has  no  author- 
ity to  prefer  creditors.  Adams  db  W.  Co.  v. 
Deyette  (S.  D.)  497 

But  see  cases  following. 

80.  Directors  and  officers  of  an  insolvent 
<^orporation  can  dispose  of  its  property  in  good 
faith  to  pay  or  secure  corporate  debts,  even 
though  the  result  is  to  give  some  creditors  a 
preference  over  others.  Illinois  Steel  Co.  v. 
O'Donaell  (111.)  266 

81.  Relationship  of  a  creditor  of  an  insolvent 
corporation  to  one  or  more  of  its  directors  or 
officers  will  not  prevent  the  giving  of  a  valid 
security  as  a  preference  to  such  creditor.     Id. 

32.  A  preference  given  by  an  insolvent  cor- 
poration to  a  creditor,  having  no  indorsement 
or  guaranty  from  its  directors,  is  not  unlawful 
though  she  is  an  aunt  of  three  of  the  directors. 
Blair  v.  JUinois  Steel  Co.  (111.)  269 

38.  Valid  securities  may  be  given  to  its 
■directors  by  a  corporation,  although  it  is  in 
fact  insolvent,  where  it  is  a  going  concern 
doing  a  large  business,  and  the  securities  are 
given  for  money  loaned  at  the  same  time  in 
good  faith  to  enable  the  company  to  carry  on 
the  purposes  of  its  incorporation.  Illinois 
Steel  Co.  V.  (/Dorinell  (111.)  265 

34.  Subsequent  insolvency  of  a  corporation 
which  has  borrowed  money  when  solvent 
from  officers  or  directors  wilf  not  affect  their 
rights  of  action  to  recover  such  loans  and 
enforce  their  securities.  Id. 

35.  Judgment  notes  of  a  corporation,  re- 
newed after  its  insolvency,  are  in  the  same 
position  with  respect  to  the  right  of  the  cor- 
poration to  make  preferences  as  prior  judg- 
ment notes  for  which  the  renewals  were 
given.  Id. 

36.  A  preference  by  an  insolvent  corpora- 
tion, of  creditors  whose  debts  have  been  guar- 
anteed by  directors  of  the  corporation,  is  not 
invalid  although  made  without  the  require- 
ment or  knowledge  of  the  creditors,  unless 
it  otherwise  appears  that  it  was  made  for  the 
benefit  of  the  directors  or  guarantors,  and  not 
for  that  of  the  creditors  themselves.  Blair  y. 
ninms  Steel  Co.  (III.)  269 

37.  The  filing  in  a  suit  to  dissolve  a  cor- 
poration and  close  up  its  "business,  of  cross- 
bills in  the  nature  of  creditors'  bills,  and  of 
prayers  to  set  aside  a  deed  of  trusi  on  the 
property,  will  not  operate  to  give  the  cred 
itors  praying  such  relief  preference  over  the 
■other  creditors  of  the  corporation.  Id. 

38.  A  party  loaning  money  to  an  embar- 
rassed corporation  subsequently  adjudged  in- 
solvent, and  taking  security  therefor,  cannot 
in  equity  claim  a  lien  on  its  mortgaged  prop- 
erly or  the  proceeds  thereof,  in  preference  to  a 
pre  existing  mortgage,  no  matter  for  what 
purpose  the  loan  was  made  or  how  the  money 
loaned  was  applied,  providing  the  mortgage 
bondholders  were  not  parties  to  the  transac- 
tion. Farmers'  L.  d*  T.  Co.  v.  Bankem*  ct*  N. 
Telerj.  Co.  (N.  Y.)  408 

Notes  and  Briefs. 
Corporations;  validity  of  agreement  to  con- 
trol Slock.  658 
31  L.  R,  A. 


Liability  of  directors  for  excessive  indebt- 
edness; preference  of  creditors.  594 
Liability  for  acts  of  agent.                     .  702 
Dissolution  of.                                           706 
Liability  for  information  as  to  certificate  of 
stock.  776 
Liability  for  fraudulent  transfer  or  issue  of 
stock.                                                           779 
Conflicting  rights  as  to  name.               '   184 
Preference  among  creditors  of.         265,  271 
Gift  of  stock  causa  mortis.  486 
Foreign  organization  or  meetings  outside  of 
state.                                                            485 
Dealing  with  director;  preference  of  cred- 
itors. 497 
Power  of  officers  as  to  negotiable  paper.  585 

CORPSE.    See  also  Coroner,  Notes  and 
Briefs. 

1.  A  coroner  may  lawfully  order  a  post  mor- 
tem examination  without  the  consent  of  the 
familv  of  the  deceased,  where  death  has  re- 
sultea  from  an  injury  which  seems  to  him 
insufficient  alone  to  produce  death.  Young  v. 
College  of  Physicians  &  S.  (Md.)  540 

2  A  post  mortem  examination  made  by  a 
medical  examiner  in  the  exercise  of  his  duty, 
when  required  by  a  coroner,  does  not  render 
him  liable  for  mutilating  the  body  without 
the  consent  of  the  family  of  the  deceased,  if 
the  work  was  done  with  ordinary  decency  and 
without  wantonly  disfiguring  the  body.       Id. 

COSTS. 

1.  A  limitation  of  the  amount  of  costs  to 
$80  when  the  law  determines  their  amount, 
under  Wis.  Rev.  Stat.  §  2918.  subs.  7,  §  2921, 
is  erroneous.     Uayts  v.  Douglas  County  (Wis.) 

218 

2.  A  city  is  not  liable  for  costs  in  a  suit  to 
enforce  an  ordinance.  Carrollton  v.  Bazzette 
(111.)  522 

COTENANCY. 

One  of  two  tenants  in  common  of  a  quan- 
tity of  manure  may  rightfully  take  away  his 
share  without  the  intervention  of  a  court  to 
make  the  division.     Pickering  v.  Moore  (N.  H.) 


COUNTIES.      See   also   Constitutional 
L.\w,  25. 

The  expense  of  placing  blocks  of  stone  from 
a  county  in  a  state  building  at  the  Columbian 
World's  Fair  cannoi  be  made  a  county  tax. 
Uayes  v.  Douglaa  County  (Wis.)  218 

COURTS.    See  also  Debt. 

1.  An  unconstitutional  apportionment  law 
may  be  declared  void  by  the  courts,  notwith- 
standing the  fact  that  such  statute  is  an  exercise 
of  political  power.  Denny  v.  State,  Bailer 
(Ind.)  726 

2.  A  court  of  equity  will  not  assume  to  de- 
termine the  constitutionality  of  a  legislative 
act  unless  the  case  comes  within  some  recog- 
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nized  ground  of  equity  jurisdiction,  and  pre- ' 
sents  some  actual  or  threatened  infringement 
of  the  rights  of  property  on  account  of  such  un- 
constitutional  legislation.     State,    Taylor,  v. 
Ixn^  (Or.)  473 

3.  No  principle  of  comity  requires  state 
courts  to  refuse  to  take  cognizance  of  an  action 
on  an  undertaking  to  secure  a  stay  of  proceed- 
ings on  appeal  in  an  admiralty  case.  Braith- 
waite  V.  Jordan  (N.  D.)  238 

4.  A  stipulation  for  value  in  a  possessory  ac- 
tion, unlike  stipulations  for  value  in  other 
cases,  can  be  enforced  in  any  court  having  ju- 
risdiction of  an  action  of  debt  for  the  amount 
due  on  the  stipulation.  Id, 

5.  An  action  on  an  undertaking  to  secure  a 
stay  of  proceedings  on  appeal  in  an  admiralty 
case  is  not  an  integral  part  of  the  original  case, 
or  a  proceeding  to  enforce  the  judgment 
therein,  or  within  the  exclusive  jurisdiction  of 
admiralty,  but  is  within  the  jurisdiction  of  a 
state  court.  Id. 

6.  The  appointment  of  a  receiver  by  a  Fed- 
eral court  after  a  judgment  in  a  state  court  es 
tablishing  a  mechanic's  lien  against  specific 
property  and  directing  a  sale  of  it  to  satisfy  the 
demand  will  not  defeat  the  right  of  the'  lien 
claimants  to  have  the  property  sold  on  execu- 
tion under  the  judgment.  Bogers  <fe  B.  Hard- 
ware Co.  V.  Cleveland  Bldg.  Co.  (Mo.)  835 

7.  Courts  have  no  power  to  make  an  arrange- 
ment of  the  business  intercourse  of  common 
carriers  such  as  they  think  ought  to  be  made, 
because  such  function  is  legislative  rather  than 
judicial.  State,  Board  of  Transportation,  v. 
StouiF  City,  O.  dt  W.  R.  Co.  (Neb.)  47 

Causes    of  action    arising^    in    other 
country. 

8.  A  court  will  not  undertake  to  adjudicate 
rights  which  originated  in  any  other  state  or 
country  under  statutes  materially  different 
from  the  law  of  the  forum  in  relation  to  the 
same  subject.  Mexican  Nat.  R.  Co.  v.  Jack- 
8on  (Tex.)  276 

9.  It  is  for  the  court  whose  jurisdiction  is 
invoked  to  determine  whether  or  not  the  law 
of  a  foreign  country  by  which  the  right  claimed 
must  be  determined  is  such  that  it  can  properly 
and  intelligently  be  administered  by  that  court, 
with  due  regard  to  the  rights  of  the  parties. 

Jd. 

10.  Jurisdiction  of  an  action  for  personal  in- 
juries sustained  in  any  other  country  by  a  rail- 
road employee  will  not  be  entertained  by  a 
Texas  court,  where  the  foreign  law  which  gov- 
erns the  case  permits  what  is  termed  "extraor- 
dinary indemnity"  in  a  sum  which  the  judge 
might  deem  proper  considering  the  plaintiff's 
social  position,  and  also  provides  for  subse- 
quent judgments  for  additional  damages  after- 
wards arising  out  of  the  same  injury,  as  well  as 
for  a  reduction  of  the  judgment  in  case  of  an 
increased  earning  capacity  of  the  injured  per- 
son. Id. 

Rules  of  decision. 

11.  Courts  will  not  assume  to  pass  upon  con- 
stitutional questions  unless  properly  before 
them.     State,  7aylor,y.  Lord  (Or.)  473 

12.  The  constitutionality  of  a  statute  giving 
women  the  right  to  hold  office  will  not  be  passed 


upon  in  a  collateral  proceeding,    detent  v. 
Carter  (Or.)  34^ 

13.  The  rule  of  $tare  decisis  does  not  bind 
the  court  in  deciding  the  constitutionality  of  a 
statute,  where  no  property  right  or  contract 
between  the  parties  is  involved.  Denny  v. 
State,  Raster  (Ind.)  726 

14.  The  construction  of  provisions  of  the 
Federal  Constitution  by  the  Supreme  Court  of 
the  United  States  must  be  followed  by  the  state 
courts  in  all  matters  to  which  such  provisions, 
are  applicable.  State,  hoard  of  Transv.  v. 
Sioux  City,  0.  &  W.  R.  Co.  (Neb.)  47 

Notes  and  Briefs. 

Courts;  of  state,  jurisdiction  on  undertak- 
ing in  admiralty.  23^ 

Jurisdiction  of  cause  of  action  arising  in 
foreign  state.  276 

Exclusiveness  of  jurisdiction  on  appoint- 
ment of  receiver.  335^ 


CREDITORS'  BILL. 

1.  Oeditors  whose  executions  cannot  be 
levied  upon  their  debtor's  property  because  it 
is  in  the  hands  of  a  receiver  are  not,  because 
of  failure  to  levy  executions,  precluded  from 
attacking  the  validity  of  a  deed  of  trust  which 
has  l)een  given  by  the  debtor  as  being  in  fraud 
of  their  rights.     Blair  y.  Illinois  St^  Co.  {J\\.\ 

26$^ 

2.  Jurisdiction  to  set  aside  a  trust  deed  is  ac- 
quired, although  complainants  in  the  original 
bill  in  which  such  relief  was  sought  were  not 
judgment  creditors  of  the  grantor,  where  a 
cross  bill  to  foreclose  the  deed  is  filed  in  the 
suit,  making  numerous  parties  defendants  witb 
a  requirement  to  answer,  which  they  do  by 
attacking  the  deed,  and  upon  issues  so  formed 
the  question  of  the  validity  of  the  deed  is  sub- 
mitted by  the  parties  for  decision.  /rf. 

CRIMINAL    LAW*    See  also  Conflict 
OP  Laws,  4. 

A  fine  of  not  less  than  $200  nor  more  than 
$1,000,  and  imprisonment  for  not  less  than 
ninety  days  nor  more  than  one  year,  for  viola- 
tion of  a  restraining  order  under  the  South 
Carolina  dispensary  act  of  1894.  g  22.  are  not 
within  the  constitutional  provision  a^insl  ex- 
cessive fines  or  cruel  and  unusual  punishments. 
Ex  parte  Heeler  (S.  C.)  678^ 

Notes  and  Bkiefs. 

See  also  Betting. 

Criminal  law;  effect  of  conviction  of  crime 
upon  marriage  relation.  515 


CROSS*BILL.     See  Appeal  and  Error,. 
1. 

CUSTOM. 

A  usage  to  be  good  and  one  of  which  the 
courts  will  take  judicial  notice  must  be  general 
and  of  such  long  standing  as  to  have  become 
a  part  of  the  law  itself.  City  Electric  Street 
K  Co.  V.  First  Nat.  Exch.  Bank  (Ark.)       535 
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DAMAGES. 

1.  General  compensatory  damages,  and  not 
merely  nominal  damages,  may  be  recovered  by 
a  merchant  or  trader  for  the  dishonor  of  his 
check  when  he  had  funds  to  meet  it.  Svend- 
sen  V.  State  Bank  (Minn.)  552 

2.  The  measure  of  damages  for  partial  de- 
struction of  a  building  is  the  reasonable  cost  of 
restoring  it  so  that  it  will  be  as  valuable  as  it 
was  before,  considering  its  age  and  deprecia- 
tion; and  it  is  not  the  cost  of  a  new  building 
the  same  as  that  destroyed.  Anderson  v. 
Miller  (Tenn.)  604 

3.  A  verdict  of  $15,000  is  not  excessive  for 
injury  to  a  boy  who  was  run  over  by  a  car  and 
one  of  his  legs  crushed  so  that  amputation  was 
necessary,     lioth  v.  Union  Depot  Co,  (Wash.) 

856 

Notes  and  Briefs. 

Damages;  offset  of  benefits  in  eminent  do- 
main case.  408 

DANGEROUS  AGENCY.      See  Neoli 
GENCE,  Notes  and  Briefs. 

DEATH.     See    Admiralty,     Notes  and 
Briefs. 

DEBT. 

A  common -law  action  of  debt  will  not  be  de- 
nied on  the  ground  that  the  plaintitf  has  in  an- 
other tribunal  a  more  speedy  and  simple  rem- 
edy which  is  equally  efflcacious.—especially 
where  this  would  deprive  him  of  the  right  to  a 
trial  by  jury.     Braithwaite  v.  Jordan  (N.  D.) 

238 

DEDICATION. 

The  express  refusal  of  a  city  to  accept  a  plat 
with  a  certain  strip  designated  thereon  as  a 
street,  and  the  inclosure  and  use  of  one  end  of 
the  strip  as  private  property,  on  which  the 
owners  are  compelled  to  pay  assessments  for 
improvements  on  another  street,  preclude  a 
finding  that  this  portion  was  a  public  road  or 
street.     Mahier  v.  Brumder  (Wis.)  695 

Notes  and  Briefs. 

Dedication;  of  highway;  acceptance  of.  695 

DEFENSE.    See  Constitutional  Law,  11, 
12. 

DEFINITION.    See  License,  2. 

DEPUTY.    See  Clerk. 

DESCENT     AND     DISTRIBUTION. 

See  also  Conflict  of  Laws.  1;  Wills,  3. 

1.  The  common -law  rule  that  one  citizen 
cannot  inherit  from  another  where  kinship 
must  be  traced  through  a  nonresident  alien  can- 
not be  rejected  as  repugnant  or  inapplicable  to 
our  institutions  or  the  condition  of  things  in 
this  country,  under  a  statutory  adoption  of  tlie 
general  principles  of  the  common  law  so  far  as 
applicable.     Beavan  v.  Went  (111.)  85 

2.  A  statutory  provision  that  an  estate  shall 
descend  in  equal  parts  to  next  of  kin  does  not 
81  L.  R.  A. 


make  the  descent  to  collateral  kindred  imme- 
diate so  as  to  avoid  the  effect  of  alienage  of  an- 
cestors through  whom  kinship  is  traced.  Id. 
8.  It  seems  that  one  who  becomes  a  domiciled 
resident  of  a  foreign  country  becomes  an  alien 
within  the  operation  of  the  law  which  excludes 
aliens  from  inheritance.  De  Wolf  v.  Middleton 
(R.  I.)  146 

4.  The  alienage  of  a  son,  which  would  pre- 
vent his  inheritance  at  the  time  of  the  death  of 
the  testator,  who  made  an  executory  devise  to 
his  heirs  at  law  according  to  the  statute  of  de- 
scents, will  not  exclude  a  descendant  of  the  soi^ 
from  this  class,  where  a  statute  passed  before 
the  time  o(  determining  the  heirs  has  removed 
the  disability  of  alienage.  Id.. 

5.  Nonresident  aliens  may  inherit  from  an 
alien  resident  land  situated  in  a  state  whose 
statutes  prohibit  nonresident  aliens  from  ac- 
quiring title  to  land  in  the  state,  except  that  the 
widow  and  heirs  of  aliens  who  have  acquired 
lands  in  the  state  may  hold  such  lands  by  devise 
or  descent  for  a  period  of  ten  years.  Easton  v. 
Huott  (Iowa)  177 

Notes  and  Briefs. 

Descent  and  distribution;  effect  of  state  Con- 
stitutions and  statutes  upon  the  question  of  in- 
heritance by  or  from  an  alien: — (I.)  United 
States  statutes;  (II.)  state  Constitutions  and 
statutes  and  their  construction;  (III.)  decisions 
under  English  statutes.  85 

Effect  of  statutes  and  Constitutions  upon 
inheritance  through  an  alien:— (I.)  The  English' 
doctrine;  (II.)  the  effect  of  state  legislation.  146 

Alien's  right  to  inherit: — (I.)  The  common- 
law  doctrine;  (II. )  upon  what  the  right  depends; 
(III.)  power  of  the  states  to  regulate;  (IV.)  in 
lands  granted  for  military  services  and  coloni- 
zation; (V.)  inheritance  of  patent  lands;  (VI.) 
effect  of  annexation  of  territory  or  division  of 
an  empire;  (VII.)  the  effect  of  naturalization; 
(VIII.)  effect  of  marriage  with  an  alien  and  re- 
siding abroad.  177 

DISCOVERT. 

An  order  of  court  that  a  veterinary  surgeon 
may  be  sent  on  the  premises  of  a  party  against 
his  will  to  examine  a  horse  whose  condition  is 
in  dispute,  provided  the  owner  or  any  person 
he  may  select  shall  accompany  such  surgeon, 
is  in  excess  of  the  power  of  the  court.  Martin 
V.  Elliott  {mah.)  169 

Notes  and  Briefs. 

Discovery;  by  entry  on  premises  for  exami- 
nation. 169 
Order  to  enter  premises  for  examination.  169 

DISEASE.    See  Animals,  4-6. 

DIVORCE.  See  Appeal  and  Error,  Ir 
Judgment,  4;  Husband  and  Wife,  4,  5,. 
Notes  and  Briefs. 

DOWER.    See  Wiixs,  4. 

DRUNKENNESS.    See  Carriers,  8.  9. 
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ELECTION  DISTRICTS.  See  also  Es- 
toppel, 8. 

1.  The  injustice  of  allowing  but  one  repre- 
sentative to  a  county,  while  other  counties 
having  a  similar  population  are  given  a  voice 
in  the  election  of  more  than  one  representative, 
roust  be  avoided  wherever  possible.  Denny  v. 
State,  Basler  (Ind.)  726 

2.  Double  districts  in  which  two  or  more 
counties  are  grouped  and  given  a  voice  in  the 
election  of  more  than  one  senator  or  represen- 
tative, when  neither  of  them  has  a  voting  pop- 
ulation equal  to  the  ratio  for  one  senator  or 
representative,  cannot  be  created  under  Ind. 
Const,  art.  4,  g  5,  requiring  appprtionment 
among  counties  a(;cording  to  the  male  inhabit- 
ants above  twenty-6ne  years  of  age,  and  g  6, 
providing  that  where  more  than  one  county 
shall  constitute  a  district  they  must  be  con- 
tiguous. Id. 

8.  The  approximation  to  the  dual  constitu- 
tional requirements  of  county  representation 
and  proportionate  popular  representation,  in 
the  enactment  of  an  apportionment  law  by  the 
legislature,  is  not  reviewable  by  the  courts  ex- 
cept for  gross  abuse  of  discretion  and  provid- 
ing both  objects  contemplated  in  the  Constitu- 
tion are  kept  in  view.  Id. 

4.  The  obligation  of  observing  a  constitu- 
tional requirement  as  nearly  as  possible  in  an 
apportionment  act  becomes  of  binding  force  un- 
der the  Constitution,  when  the  exact  require- 
ment cannot  be  observed.  Id. 

5.  The  requirement  that  legislative  appor- 
tionment shall  be  according  to  the  number  of 
inhabitants,  in  Ind.  Const,  art.  4,  §  5,  is  no  less 
binding  than  the  provision  that  counties  united 
in  a-  district  must  be  contiguous,  or  that  no 
county  for  senatorial  apportionment  shall  be 
divided.  Id. 

6.  A  valid  apportionment  law  can  be  passed 
only  once  for  each  enumeration  period,  under 
Ind.  Const,  art.  4,  §  4,  providing  for  an  enu- 
meration every  six  years,  and  §  5,  requiring  an 
apportionment  at  the  session  next  following  the 
enumeration.  Id. 

7.  An  unconstitutional  apportionment  law, 
even  if  it  has  been  declared  constitutional  by 
one  of  the  lower  state  courts,  will  not  preclude 
the  enactment  by  the  legislature  of  a  valid  ap 
portion  men t  law.  Id, 

Notes  and  Briefs. 

Election  districts;  power  of  courts  as  to  op 
portionment  law.  727 

ELECTRICAL  USES  AND  APPLL 
ANCES.  See  also  Evidence,  5,  11,  12. 
21-24:  Highways,  1;  Trial,  14-16, 

1.  An  electric-light  company  may  be  guilty 
of  actionable  negligence  in  failing  to  take 
proper  steps  tQ  receive  information  concerning 
the  condition  of  its  wires,  as  well  as  in  not  re- 
pairing them  within  a  reasonable  time  after 
receiving  notice  of  their  bad  condition. 
Mitcliell  V.  Chiukston  Light  <£•  P.  Co.  (S.  C.)  577 

2.  The  care  exercised  to  prevent  the  escape 
of  a  dangerous  current  of  electricity  from  wires 
suspended  over  streets  in  populous  cities  or 
towns  must  be  commensurate  with  the  great 
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danger  that  exists,  althouiirh  the  owners  of  such 
wires  are  not  insurers  against  accidents.  Citii 
EUctrie  Street  R,  Co,  v.  Conery  (Ark.)        570 

3.  The  escape  of  electricity  from  wires  sus- 
pended over  streeU,  through  any  other  wires 
that  may  come  in  cr>ntact  with  them,  must  be 
prevented  so  far  as  it  can  be  done  by  the  ex- 
ercise of  reasonable  care  and  diligence.        Id. 

4.  A  grant  of  the  privilege  to  encumber  the 
public  highway  with  pules  and  electric  wires 
which,  though  insulated,  carry  a  deadly  cur- 
rent, imposes  upon  those  having  such  privilege 
the  duty  of  so  managing  affairs  as  not  to  in- 
jure persons  lawfully  on  the  streets,  and  of 
making  the  street  substantially  as  safe  for  them 
as  it  was  before.  Western  U.  Teleg.  Co.  v. 
StaU,  Nelson  (Md.)  572 

5.  Reasonable  care  and  caution  in  the  use  of 
an  electric  current  by  a  street-railway  company 
is  required  for  the  safety  of  the  employees  of 
an  electric  light  company  which  is  en^ged  by 
the  railway  company  to  move  electric  lamps 
during  the  operation  of  the  railway.  Huber  v. 
La  Crosse  City  H.  Go.  (Wis.)  583 

6.  The  coiling  of  a  trolley  wire  over  a  span 
wire  pending  continuation  of  the  line,  thereby 
charging  the  span  wire  with  electricity,  is  not 
negligence  which  will  render  the  street  railway 
company  liable  to  an  experienced  workman 
familiar  with  such  wires  and  their  insulation, 
who  is  injured  by  contact  with  the  span  wire 
while  standing  on  a  wooden  pole  moving  elec- 
tric lamps,  where  the  span  wire  had  circuit 
breaks  to  prevent  its  charging  the  iron  posts 
which  sustained  it,  and  injury  from  it  could  be 
sustained  only  by  one  who  completed  the  cir- 
cuit between  it  and  the  iron  posts  by  touching 
them  both  at  the  same  time.  Id, 

7.  A  telephone  company  and  an  electric- 
railway  company  are  jointly  liable  for  negli- 
gence when  both  maintain  their  wires  with 
knowledge  of  the  danger  caused  by  the  want 
of  guard  wires  between  the  trolley  wire  and  a 
telephone  wire  insecurely  fluspended  over  it. 
and  especially  when  they  permit  a  broken  tele- 
phone wire  to  remain  suspended  across  the 
trolley  wire.  McKay  v.  Southern  Beil  Teleph. 
<fe  Teleg.  Co.  (Ala.)  589 

8.  A  telephone  company  is  not  excused  for 
negligence  in  the  maintenance  of  a  wire  inse- 
curely fastened  above  a  dangerous  trolley  wire, 
because  the  railroad  company  was  chargeable 
with  the  duty  of  maintaining  guard  wires  be- 
tween the  electric  wires,  and  failed  to  do  so. 

Id. 

9.  An  electric-railway  company  maintaining 
a  trolley  wire  charged  with  a  dangerous  cur- 
rent without  guard  wires  between  it  and  an  in- 
secure telephone  wire  over  it,  and  negligently 
permitting  the  telephone  wire  to  remain  sus- 
pended over  the  trolley  wire  after  it  has  fallen 
upon  it,  cannot  escape  liability  by  showing 
how  other  trolley  wires  are  erectedand  main- 
tained by  prudent  and  well-managed  electric- 
railway  companies.  Id. 

Notes  and  Briefs. 

Electrical  uses;  liability  for  injuries  by  elec- 
tric wires  in  highways: — (I.)  General' rule*; 
(II.)  danger  of  current;  (III.)  degree  of  care: 
(IV.)  liability  for  broken,  fallen,  or  sagging 
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^ires:  (a)  liabiliiy  of  owner;  (b)  presumption 
of  negligence  as  to  broken  or  fallen  wires;  (c) 
liability  of  party  breaking  tbem;  (d)  negligent 
•delay  in  removing  or  repairing  tbera;  {e)  mu- 
nicipal liability;  (V.)  failure  to  guard  wires 
from  falling  wires  of  other  owners;  (VI.)  con- 
current liability;  (VII.)  wires  charged  by  light- 
ning; (VIII.)  contributory  negligence.  566 
Police  regulation  of  electric  companies: — 
(I.)  In  general;  (II.)  as  to  the  occupation  of 
highways  or  waters;  (III.)  as  to  guard  wires; 
(Iv.)  as  to  the  operation  of  electric  lines;  (V.) 
limitation  of  the  police  power:  (a)  limitations 
in  Slate  Constitutions:  (1)  impairment  of  obli- 
gation of  contracts;  (2)  deprivation  of  property 
without  due  process  of  law;  (3)  class  legisla- 
tion: ib)  limitations  in  Federal  Constitution: 
(1)  statutes  requiring  electric  wires  to  be  put 
underground;  (2)  statutes  imposing  penalties 
upon  telegraph  companies  for  not  transmitting 
and  delivering  message  properly;  (3)  statutes 
regulating  telephone  prices  and  requiring  serv- 
ice on  equal  terms  to  all;  (4)  statutes  imposing 
license  fees  on  telegraph  companies.  798 

ELECTRIC  LIGHTS.  See  Electrical 
Uses  and  Appliances,  1;  Municipal 
Corporations,  7-11. 


ELECTRIC 

RIERS,  11. 


RAILWAYS.      See    (Ur- 


ELEVATED  RAILWAYS.    See  Injunc 

TION,  2. 

EMBEZZLEMENT.    See  Banks,  8. 

EMINENT  DOMAIN. 

1.  The  connection  of  mines  and  ore  houses 
with  a  market  is  a  public  use  in  Montana, 
which  will  authorize  a  railroad  company  to  ac- 
quire a  right  of  way  for  that  purpose  by  right 
of  eminent  domain.  Butte,  A.  &  P.  R,  Co.  v. 
Montana  U.  R.  C^.  (Mont.)  298 

2.  The  magnitude  of  the  interests  involved 
may  properly  become  a  determining  factor  in 
sustaining  the  right  of  a  railroad  in  Montana 
to  construct  branches  to  mines  and  mining 
works  as  public  uses,  by  virtue  of  the  law  of 
eminent  domain.  Id. 

3.  The  exercise  of  the  right  of  eminent  do- 
main to  acquire  land  for  a  railroad  is  not  pre- 
cluded by  the  tacts  that  the  road  is  owned  by 
a  private  corporation  and  is  built  for  the  bene- 
fit of  private  mines  and  ore  houses,  where  the 
state  laws  make  all  railroads  public  highways, 
open  to  use  by  all  who  wish  to  do  so.  Id. 

4.  The  use  for  which  property  already  held 
for  public  use  may  be  condemned  need  not  be 
a  different  one,  under  a  statute  permitting  such 
condemnation  for  a  more  necessary  public  use. 

Id. 

5.  Land  belonging  to  a  railroad  company  by 
way  of  easement,  and  not  actually  in  use  by  it 
or  not  actually  necessary  for  the  enjoyment  of 
its  franchise,  is,  with  respect  to  the  power  of 
eminent  domain,  upon  the  same  footing  as  the 
land  of  an  individual  citizen,  if  there  is  a 
necessity  that  it  should  be  taken  for  another 
use.  Id. 

6.  Absolute  necessity  is  not  necessary  to  en- 
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able  one  railroad  to  condemn  a  portion  of  an- 
other's right  of  way  for  its  tracks,  under  a 
statute  forbidding  such  appropriation  unless 
the  use  to  which  it  is  to  be  applied  is  a  "more 
necessary  public  use."  Id. 

7.  A  case  of  necessity  is  presented,  within 
Mont.  Code  Civ.  Proc.  §  601,  permitting  one 
railroad  company  to  condemn  a  portion  of  the 
right  of  way  of  another,  when  the  latter, 
traversing  a  mountain  side  in  a  mining  section, 
has  within  its  right  of  waj  tracks  unused  and 
in  all  reasonable  probability  not  necessary  for 
future  use,  and  another  road  seeking  the  same 
objective  point  is  obliged  to  take  a  part  of  such 
right  of  way  to  avoid  circuity,  a  different 
grade,  much  greater  cost,  and  serious  damage 
to  mining  properties,  and  would  be  obliged  in 
any  event  to  parallel  the  adversary  road  a  part 
of  the  way.  Id, 

8.  A  railroad  to  be  constructed  along  the  side 
of  a  mountain  may  be  permitted  to  condemn 
for  its  right  of  way  a  portion  of  the  riffht  of 
way  of  a  former  road,  where  such  portion  is 
occupied  by  unexcavated  rock  and  dirt,  and 
there  is  no  immediate  prospect  of  the  other  road 
needing  it,  and  its  tracks  are  to  be  placed  far 
enough  awa^  from  the  other's  so  as  not  to  in- 
terfere with  its  operations;  while  that  location 
is  by  far  the  most  practicable  that  can  be 
found,  any  other  route  would  impinge  as  much 
upon  the  other  road  as  this  does,  would  affect 
many  mining  operations,  would  be  enormously 
expensive,  less  convenient,  and  the  one  chosen 
manifestly  best  serves  the  interests  of  the  pub- 
lic. Id. 

9.  A  street  may  be  opened  across  depot 
grounds  of  a  railroad  company,  under  general 
authonty  conferred  on  cities  and  towns  for 
opening  streets  and  condemning  lands  for  such 
purposes  without  any  express  provision  as  to 
crossing  railroads,  where  the  inconvenience  to 
the  company  will  be  inconsiderable  as  com- 
pared with  the  benefit  to  the  public.  Chicago, 
M.  <fe  fSi.  P.  R.  Co.  V.  StarkweatJier  (Iowa)      188 

10.  The  question  of  damages  to  be  awarded 
upon  the  crossing  of  one  railroad  by  another 
may  be  referred  to  commissioners,  under  a 
statute  providing  that  courts  may  regulate  and 
determine  the  place  and  manner  of  making 
crossings.  Butte,  A.  ct-  P.  R.  Co.  v.  Montana 
U.  R.  Co.  (Mont.)  298 

Notes  and  Briefs. 

Eminent  domain;  by  railroad;  taking  land  of 
other  company.  302 

EQUITY.    See  also  Courts,  2. 

Equity  cannot  be  successfully  invoked  to  in- 
flict injury  or  damage  to  the  defendant,  with- 
out securing  any  substantial  right  or  benefit  to 
the  plaintiff.     Mahler  v.  Brumder  (Wis.)     695 

Notes  and  Bhikps. 

Equity;  remedy  in,  barred  by  usury.        706 

ESTOPPEL.    See  also  Action  or  Suit,  4. 

1.  After  an  insurance  organization  has  been 
allowed  to  proceed  in  its  business,  with  full 
knowledge  and  acquiescence  of  the  insurance 
authorities  of  the  state,  for  a  series  of  years, 
during  which  many  of  its  members  have  by 
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'age  and  disability  become  unable  to  procure 
any  other  insurance,  a  rival  organization  which 
has  all  the  time  had  knowledge  of  the  facts  and 
failed  to  take  action  is  estopped  from  contesting 
the  legality  of  such  business.  Grand  Lodge 
A.  0.  U.  W.  V.  Graham  (Iowa)  133 

2.  Affidavits  stating  that  at  the  time  of  mar- 
riage the  affiant  was  the  wife  of  another  man 
do  not  estop  her  from  subsequently  denying 
that  fact  and  explaining  that  the  affidavits  were 
made  upon  the  strength  of  a  rumor.  Hunter 
V.  Hunter  (Cal.)  411 

8.  The  people  of  the  state  cannot  be  estopped 
from  asking  for  a  determination  of  the  validity 
of  an  apportionment  law,  by  failing  to  bring 
the  matter  to  a  decision  until  after  a  legislature 
has  been  chosen  in  pursuance  of  the  act. 
Denny  v.  State,  Easier  (Ind.)  726 

Notes  and  Briefs. 

Estoppel;  by  decree  of  divorce.  412 

EVIDENCE. 

Judicial  notice. 

1.  Courts  will  not  take  judicial  knowledge 
of  the  laws  of  another  state  under  which  a  cor- 
poration is  claimed  to  have  been  created,  but 
proof  of  such  laws  must  be  made.  Duke  v. 
Taylor  {¥\si.)  484 

2.  Judicial  notice  will  be  taken  of .  a  census 
or  other  enumeration  made  under  the  authority 
of  the  state  or  of  the  United  States,  and  also  of 
the  location,  boundaries,  and  juxtaposition  of 
the  several  oounties  of  the  state.  Denny  v. 
State,  Easier  {Ind.)  726 

8.  The  court  can  take  notice  of  its  own 
records  in  another  case,  either  on  suggestion 
of  counsel  or  upon  its  own  motion.  Id, 

4.  It  is  matter  of  common  knowledge  that 
property  lying  in  the  vicinity  of  a  street  im 
prove  men  t  often  derives  important  benefits 
therefrom,  although  not  fronting  upon  or 
directly  contiguous  thereto.  Hayes  v.  Douglas 
County  (Wis.)  213 

5.  Itf  is  a  matter  of  common  knowledge  that 
electricity  is  used  for  the  purpose  of  transmit- 
ting sound  by  telephone  and  messages  by  tele- 
graph, and  also  for  generating  light  and  pro- 
ducing power.  State^  Laclede  Gaslight  Co.  v. 
Afurphy  (Mo.)  798 

6.  Jurors  cannot  act  upon  their  personal 
knowledge  of  the  mental  condition  of  one 
accused  of  perjury,  in  arriving  at  a  verdict. 
State  V.  Gaymon  (S.  C.)  489 
Presumptions  and  burden  of  proof. 

7.  A  statute  prescribing  the  circumstances 
that  shall  constitute  prima  facie  evidence  of  a 
fact  in  issue  on  trial  in  the  courts  of  the  state 
is  within  the  authority  of  the  legislature,  and 
may  be  made  applicable  to  a  cause  of  action 
which  arose  outside  of  the  state.  Pennsylvania 
Co.  V.  McCnnn  (Ohio)  651 

8.  ,  Injury  to  a  passenger  on  a  train  is  prima 
facie  evidence  of  the  carrier's  negligence. 
Ealiimore  d:  P.  i?.  Co.  v.  Sitann  (Md.)        318 

9.  The  rule  that  defects  in  railroad  appa- 
ratus shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  corporation  in  an 
action  for  injuries  received  by  an  employee, 
which  is  prescribed  by  the  Ohio  act  of  April  2, 
31  L.  R.  A. 


1890,  regulating  railroads  in  tbe  state,  applies 
to  all  railroad  companies  any  part  of  whose 
line  of  railway  extends  into  the  state,  whether 
the  injury  complained  of  was  received  within 
or  without  the  state.  Pennsylvania  Co.  v.  Mr- 
Cann  (Ohio)  651 

10.  The  burden  of  showing  that  plaintiff's 
fence  was  defective  when  entered  by  defend- 
ant's cattle  cannot  be  cast  upon  the  defendant 
in  an  action  of  trespass.  Clarendon  I^nd,  L 
&  A.  Co.  V.  McClelland  (Tex.)  669 

11.  An  injury  from  contact  with  a  broken 
telephone  wire  hanging  over  and  in  contact 
with  the  feed  wire  of  an  electric  railway 
affords  a  prima  facie  presumption  of  negligenc^ 
on  the  part  of  the  owners  of  the  wires,  weft- 
em  U.  Teleg.  Co.  v.  State,  Nelson  (Md.)        572 

12.  That  an  electric  wire  had  become  dis- 
connected or  detached  from  its  fastening,  and 
hung  down  in  a  public  alley  so  as  to  endanger 
public  travel,  is  of  itself  prima  facie  evidence  of 
negligence  upon  the  part  of  the  company  main- 
taining it.  Denver  Consol.  Elee.  Co.  v.  Simp- 
son (Colo.)  566 

13.  The  presumption  in  favor  of  the  legality 
of  a  marriage  regularly  solemnized  will  pre- 
vail over  the  presumption  of  the  continuance 
of  the  life  of  a  former  husband  who  has  been 
absent  and  unheard  of  for  less  than  seven 
years.     Hunter  v.  Hunter  (Cal.)  411 

14.  That  a  note  is  executed  by  persons  as 
president  and  secretary  of  a  company  which  is 
the  purported  maker  does  not  create  a  pre- 
sumption that  it  is  a  corporation  rather  than  a 
partnership.  Duke  v.  Ihylor  {F\tL.)  484 
Best;  documentary. 

15.  The  commission  of  the  governor  of  Flor- 
ida is  the  best  evidence  in  mandamus  proceed- 
ing, of  the  person  entitled  to  the  offlce,  until 
it  IS  annulled  by  a  judicial  determination  in 
proceedings  in  the  nature  of  quo  warranto. 
State,  Lamar,  v.  Johnson  (Fla.)  357 

16.  Upon  the  trial  of  on^  charged  as  being 
accessory  to  a  crime,  the  record  of  the  convic- 
tion of  the  alleged  principal  is  admissible  as^ 
prima  facie  evidence  that  the  latter  committed 
the  crime  as  charged.     State  v.  Gletm  (Mont.y 

294 

17.  A  copy  of  proofs  of  loss  mailed  to  an 
insurance  company,  and  a  postal  card  acknowl- 
edging their  receipt,  are  admissible  in  evidence 
to  show  that  the  proofs  were  seasonably 
furnished,  although  the  proofs  will  not  be 
competent  evidence  of  the  facts  therein  con- 
tained.   Doxoling  v.  Lancashire  Ins.  Co.  (Wis.> 

112 

Relevancy  and  weig^ht. 

18.  Testimony  of  a  funeral  director  that  he 
never  received  a  body  after  post  mortem  exam- 
ination that  was  in  condition  for  the  family  to 
sec,  without  being  prepared,  is  admissible  in 
an  action  for  unlawfully  cutting  and  mutilat- 
ing a  body  by  post  mortem  examination. 
Young  v.  College  of  Physicians  &  S.  (Md.)  540 

19.  Evidence  that  defendant,  charged  with 
murder,  had  filed  a  motion  for  continuance  for 
the  absence  of  an  alleged  material  witness,  and 
that  his  attorneys,  when  notified  that  they 
might  take  the  testimony  of  such  witness  to  li 
used  on  an  application  for  bail,  took  no  steps 


Execution — ^Fraud. 


to  procure  it, — is  inadmissible.     Rogers  v.  State 
<Ark.)  265 

20.  TestimoDy  that  a  person  controlled  and 
directed  the  voting  of  stock  standing  in  the 
name  of  another  is  admissible  in  support  of  a 
<;laim  by  the  former  that  it  was  given  to  him. 
Leyeon  v.  Davis  (Mont.)  429 

21.  Evidence  that  notice  was  given  to  an 
electric  company  prior  to  an  accident  from  a 
fallen  wire,  that  the  wire  was  down,  is  admis- 
sible upon  the  issue  of  negligence  in  omitting 
to  exercise  due  care  in  building  the  line  and  in 
failing  to  maintain  it  in  good  repair.  Denver 
Consol,  Elec,  Co.  v.  Simpson  (Colo.)  566 

22.  Direct  proof  that  defendants,  charged 
with'  negligence  in  respect  to  electric  wires, 
were  the  parties  who  maintained  them,  is  not 
necessary  when  the  defendants,  although  plead- 
ing the  general  issue,  impliedly  admit  that 
fact  by  the  conduct  of  the  trial,  including 
•cross-examination  of  witnesses,  and  fail  to  sug- 
gest that  the  wires  were  maintained  by  any 
other  parties.  McKay  v.  Southern  Bell  Teleph. 
ik  Teleg.  Co.  (Ala.)  589 

23.  That  a  broken  telephone  wire  from 
which  a  person  received  a  deadly  charge  of 
electricity  obtained  the  electric  charge  from  its 
contact  with  ihe  feed  wire  of  an  electri.c  rail- 
way may  be  inferred  by  the  jury  without  vio- 
lence, on  evidence  that  it  had  been  hanging 
over  the  feed  wire  for  two  weeks  and  rubbing 
against  it  when  swayed  by  the  wind,  although 
the  insulation  of  the  feed  wire  is  not  proved  to 
be  imperfect,  where  there  is  nothing  to  show 
any  other  source  of  the  electric  charge.  West- 
ern U.  TeUg.   Co.  v.  State,  Nelson  (Md.)      572 

24.  Evidence  that  electricity  was  communi- 
cated from  a  trolley  wire  to  a  telephone  wire 
may  be  sufficient  without  any  positive  testi- 
mony as  to  tiieir  contact,  when  it  is  shown 
that  the  telei^one  wire  hung  over  the  other 
and  became  bfoken  so  that  one  end  rested  on 
the  ground,  ^^^ere  there  is  no  other  reasonable 
theory  to  expfcin  how  the  telephone  wire  be- 
-came  chargecfc»with  electricity.  City  Electric 
Street  R.  Co.  t.  Conery  (Ark.)  570 

25.  To  produce  moral  certainty  the  evi- 
dence  must  be  such  that  the  juror  would  ven- 
ture to  act  upon  the  conviction  produced  by  it, 
in  matters  of  the  highest  concern  and  impor- 
tance to  his  own  interests.  State  v.  Qleim 
(Mont.)  294 

Notes  and  Briefs. 
^ee  also  Witnesses. 

Evidence;  the  right  of  jurors  to  act  on  their 
own  knowledge  of  the  facts  in  or  relevant  to 
the  issue:— (I.)  The  general  rule;  (II.)  modi- 
fication thereof:  (a)  m  general;  {b)  as  to  in- 
toxicating liquors;  (c)  as  to  witnesses.         489 

Of  conviction  of  principal  defendant  on  trial 
of  accessory.  295 

Burden  of  proof  as  to.  382 

Burden  of  proof  as  to  marriage.  412 

XXECUTION.    See   Judicial   Sale,    2; 
Levy  and  Seizure.  1. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

All  wages  due  a  clerk  for  services  rendered 
before  as  well  as  during  the  last  iUness  of  a  de- 
51  L.  R.  A. 


ceased  employer  fall  within  the  second  class 
of  claims  against  his  estate,  and  are  included 
in  the  term  "wages  of  servants,"  ks  used  in 
§80  of  the  ''Kansas  Act  Respecting  Executors 
and  Administrators  and  the  Settlement  of  the 
Estates  of  Deceased  Persons."  Cawood  v. 
Wolfley  (Kan.)  638 

Notes  and  Briefs. 

Executors  and  administrators;  classification 
of  claims  for  wages.  538 

EXPLOSION.    See  also  Gas. 


Noi'ES  AND  Briefs. 
Of  gas,  liability  for. 


785 


EXPRESS  COMPANY.  See  Carriers, 


10. 


Notes  and  Briefs. 


Liability  for  abuse  of  customer  by  agent. 

390 

FALSE   IMPRISONMENT.    See  Mas 

ter  and  Servant,  1,  2. 

FENCES.    See  Animals,  3;  Evidence,  10; 
Nuisances,  2. 

FINE.    See  Criminal  Law. 

FIRE.    See  Action  or  Suit,  8;  Landlord 
AND  Tenant,  1;  Proximate  Cause,  2. 

FOLDING  BED.    See  Case. 

FORFEITURE.    See  Mines,  Notes  and 
Briefs;  Sunday. 

FORGERY. 

Signing  another's  name  as  his  agent,  and 
adding  one's  own  initials  to  show  agency,  in 
the  presence  of  the  person  who  pays  over 
money  on  the  faith  of  such  signature,  is  not 
forgery,  although  the  claim  of  authority  is 
false  and  may  constitute  some  other  crime. 
People  V.  BendU  (Cal.)  831 

Notes  AND  Briefs. 

Forgery;  by  false  assumption  of  authority  in 
signing  another's  name  as  agent  for  him.    831 

FRAUD. 

1.  It  is  not  fraud  for  one  creditor  to  try  to 
keep  another  ignorant  of  a  trade  he  is  seeking 
to  make  with  the  debtor  for  no  other  purpose 
than  his  own  protection.     Rice  v.  Wood  (Ark.) 

609 

2.  Fraud  cannot  be  imputed  to  an  honest 
creditor  because  in  taking  his  debtor's  stock  of 
goods  to  settle  his  claim  he  advised  him  to  keep 
the  money  he  had  in  bank  and  his  accounts. 

Id. 
Notes  and  Briefs. 

Fraud;  liability  for  false  representations.  220 

As  gf ound  of  injunction  against  judgment 

when  it  was  a  defense  to  the  original  action. 

747 


894 
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Participation  by  creditor  in  fraudulent  in- 
tent of  debtor  which  will  make  a  transfer  to 
pay  or  secure  his  debt  invalid  as  to  other  credit- 
ors:— (I.)  Necessity  of  participation;  general 
doctrine:  (II.)  who  are  bona  fide  purchasers 
within  the  statute;  (III.)  what  constitutes  par- 
ticipation: (a)  generally;  (b)  securing  a  prefer- 
ence; (f)  knowledge  of  fraud,  insolvency,  etc.; 
id)  assumption  of  other  debts  as  part  of  pur- 
chase price;  {e)  amount  of  property  taken:  (f) 
allowance  of  fair  price;  (g)  security  greater  in 
value  than  debt;  (//)  security  for  overstated 
debt;  (i)  security  for  present  and  future  ad- 
vances; (i)  inclusion  of  simulated  debts;  [k) 
reservation  of  benefits;  (0  taking  conveyance 
fraudulent  on  its  face;  (m)  retention  of  pos- 
session; (n)  failure  to  record;  (o)  other  circum- 
stances and  conditions  tending  to  show  partici- 
pation; (IV.)  participation  by  agent;  (V.)  par- 
ticipation as  between  trustees  and  beneficiaries; 
(VI.)  participation  by  one  of  several  benefi- 
ciaries; (VII.)  effect  of  other  accompanying 
purposes  besides  that  to  defraud;  (VIII.)  effect 
of  relationship  or  intimacy  of  the  parties;  (IX.) 
conveyances  taken  from  a  fraudment  grantee; 
(X.)  presumption  and  burden  of  proof;  (XI.) 
participation  under  bankruptcy  and  insolvency 
laws.  609 

GAS.    See  also  Lifb  Tenants;  Mines. 

A  gas  companv  is  guilty  of  negligence  ren- 
dering it  liable  for  injuries  from  an  explosion 
of  gas  which  has  escaped  from  its  pipes  under 
a  sidewalk  into  a  cellar,  in  the  absence  of  con- 
tributory negligence,  where  the  fact  that  the 
gas  was  escaping  was  called  to  the  attention  of 
two  of  its  employees  who.  without  making  any 
investigation,  assumed  that  it  was  due  to  a  de- 
fective meter  and  merely  furnished  a  new 
meter.     Consolidated  Oas  Co.  v.  Crochtr  (Md.) 

785 
Notes  and  Briefs. 
See  also  Mines. 

Gas;  negligence  in  respect  to.  785 

GIFT.    See  also  Chakitibs,  2,  8. 

1.  A  gift  cavta  mortis  is  not  limited  to  the 
event  of  the  donor's  failure  to  return  from  a 
trip  on  which  he  is  about  to  start,  by  his  state- 
ment that  he  wants  the  donee  to  have  it  if  he 
does  not  come  back  or  if  anything  happens, 
where  this  remark  is  made  after  an  actual  de- 
livery without  qualification  of  the  gift,  and  in 
resronse  to  encouraging  words  respecting  his 
prospects  of  life.     Leyson  v.  Davis  (Mont.) 

429 

2.  A  gift  of  shares  of  stock  in  a  national 
bank  may  be  made  causa  mortis  by  actual  de- 
livery as  a  gift,  without  indorsement  on  the 
certificates  or  any  assignment  in  writing  or 
transfer  on  the  books  of  the  company, — at  least 
where  there  is  no  assignment  or  power  of  at- 
torney on  the  back  of  the  certificates,  and  the 
by  laws  require  no  blank  for  such  purpose,  or 
nothing  except  a  transfer  on  the  books  of  the 
bank.  Id. 

3.  Certificates  of  stock  in  a  bank  are  suffi- 
ciently delivered  to  sustain  a  gift  causa  mortis 
when  banded  to  the  donee  by  the  dongr,  with 
words  indicating  a  gift  in  case  of  the  donor's 
death,  spoken  on  the  eve  of  thelatter's  depart- 
81  L.  R.  A. 


ure  on  a  trip  which  was  but  a  desperate  ficrbt 
for  life,  or  to  prolong  the  life  which  he  felt 
that  he  must  soon  lose.  Id. 

4.  A  gift  of  shares  of  stock  causa  mortis  is 
not  defeated  by  the  subsequent  use,  without 
the  donor's  knowledge  or  consent,  of  a  proxy 
executed  bv  him  before  the  gift  was  made, 
when  it  is  ^lled  out  by  the  donee  and  the  vot- 
ing upon  it  is  done  under  his  directions.      Id, 

Notes  and  Briefs. 
Gift;  causa  mortis,  of  bank  stock.  43(^ 

GOVERNOR. 

Notes  and  Briefs. 
Injunction  against.  47i 

GUARANTY. 

A  guaranty  of  the  payment  of  interest  oo  a 
note  runs  only  until  the  maturitv  of  the  note. 
Nectar  v.  McCarthy  (Ark.)  121 

Notes  and  Briefs. 
Guaranty;  of  interest,  construction  of.    181 

GUARDIAN  AND  WARD. 

No  notice  to  an  infant  under  fourteen  years- 
of  age  is  necessary  in  a  proceeding  for  the  ap- 
pointment of  a  guardian  of  the  person  of  such 
child.  Board  of  Children's  Guardians  v. 
Shutter  {lu6.)  740 

HABEAS  CORPUS. 

1.  Release  from  imprisonment  for  contempt 
of  court  cannot  be  obtained  bv  habeas  corpus, 
unless  the  proceedings  in  whieh  the  person 
was  adjudged  guilty  of  contempt  are  null  and 
void,  in  whole  or  in  part.  Et  parte  Keeler 
(S.  C.)  J  678 

2.  A  prisoner  committed  by  •  justice  of  the 
peace  for  trial  by  the  county -court  on  the 
charge  of  a  misdemeanor  which  is  exclusively 
within  the  jurisdiction  of  the  jmticeis  entitled 
to  release  by  habeas  corpus.  Ex  parte  Lacy 
(Va.)  822 

HEALTH.    See  Constitutional  Law,  20 
22;  Corpse. 

HIGHWATS.    See  also  Dedication;  Em- 
inent Domain,  9;  Nuisances,  2. 

1.  The  right  to  lay  electric-light  wires  in  the 
streets  of  a  city  by  virtue  of  a  franchise  to  lay 
pipes,  fixtures,  or  other  things  for  the  purpose 
of  lighting  the  city,  is  subject  to  the  munidpal 
control  of  the  streets  and  the  general  police 
power  to  regulate  and  restrict  the  manner  in 
which  such  wires,  tubes,  and  cables  may  l»e 
secured  or  supported  and  insulated, — especially 
when  the  franchise  was  idven  before  the  use  of 
electricity  for  such  purposes  was  known. 
State,  Laclede  Gaslight  Go.  v.  Murpfiy  (Mo.) 

798 

2.  Road  commissioners,  who  under  the 
Massachusetts  statute  have  in  respect  to  roads 
the  powers  formerly  possessed  by  selectmen 
and  surveyors  of  highways,  are,  while  acting 
within  the  scope  of  their  powers  and  duties, 
public  ofiBcers,  and  not  servants  of  the  tow^ 
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for  whose  acts  the  town  is  liable.     MeManus 
V.  Weston  (Mass.)  174 

8.  Acts  in  the  nature  of  repairs  to  or  im- 
provements of  an  existing  way  are  within  the 
terms  *'  making  aod  repairing,"  in  a  statute 
conferring  power  on  road  commissioners,  so 
that  in  performing  them  they  will  act  as  public 
officers,  although  the  work  is  ordered  by  the 
county  commissioners,  is  unusual  and  exten- 
sive in  character,  and  provided  for  by  a 
special  appropriation  by  the  town,  and  a  stat- 
ute requires  towns  to  complete  roads  according 
to  tl^e  lay-out  or  order  of  the  county  commis- 
sioners. Id. 

Notes  and  Briefs. 

As  to  injuries  from  electric  wires  in.  see 
Electrical  Uses. 
See  also  Railroads. 

Highways;  liability  for  acts  of  commission- 
ers. 174 

Private  action  for  obstruction  of.  695 

Police  regulation  as  to  use  of,  by  electric 
wires.  798 

HOGS.  See  Constitutional  Law,  17,  24, 
25. 

HOMESTEAD. 

The  owner  of  a  part  of  an  undivided  block 
in  a  city  where  other  blocks  are  subdivided  into 
lots  is  entitled  to  hold  as  a  homestead  only  a 
tract  equal  in  area  to  the  average  size  of  platted 
lots  in  that  part  of  the  city.  Heidel  v.  Bene- 
dict (Minn.)  422 

HOMICIDE. 

One  who  fires  a  shot  necessarilv  fatal,  in 
self-defense,  is  not  guilty  of  homicide  in  firing 
another  shot  which  also  would  be  fatal,  after 
the  other  party  has  abandoned  the  conflict, 
where  the  last  shot  did  not  contribute  to  or 
hasten  death.    Rogers  v.  State  (Ark.)  465 

HORSE  RACE.  See  Commerce,  2;  Con- 
flict OP  Laws,  4. 

HOSPITAL.    See  Charities,  1. 

HOUSE  OF  CORRECTION.  See  Wa- 
ters, 8. 

HUSBAND  AND  WIFE.  See  also 
Contracts,  5,  6  ;  Estoppel,  2 ;  Evi- 
dence, 18;  Judgment,  4. 

1.  The  power  of  the  legislature  over  the  sub- 
ject of  marriage  as  a  civil  status  is  unlimited 
and  supreme,  except  as  restricted  by  the  Con- 
stitution.   State  V.  Buket  (Wis.)  515 

2.  A  statute  providing  that  a  sentence  to 
imprisonment  for  life  shall  operate  as  an  abso- 
lute dissolution  of  the  marriage  of  the  party 
does  not  violate  the  provision  of  Wis.  Const. 
art.  4,  g  24,  that  the  legislature  shall  never 
grant  any  divorce.  Id, 

3.  The  reversal  of  a  sentence  to  imprison- 
ment for  life  on  account  of  error,  but  not  for 
want  of  jurisdiction,  does  not  operate  to  re- 
store the  marriage  relation  of  the  convict, which 
81  L.  R.  A. 


bad  been  dissolved  by  the  sentence  under  Wis. 
Rev.  Stat.  ^  2855.  Id, 

4.  A  divorce  from  a  wife  for  "utter  deser- 
tion continued  for  three  consecutive  years'* 
may  be  granted  under  Me.  Rev.  Stat.  chap.  60, 
§  2,  where  she  deserts  her  husband  and  re- 
mains away  from  him  for  the  full  period  con- 
tinuously, and  unreasonably  refuses  to  return, 
although  once  during  that  time  he  visits  her 
and  for  two  or  three  nights  occupies  the  same 
bed   with  her.    Banforth  v.  Banfarth  (Me.) 

608 

5.  A  nonresident  defendant  in  a  divorce  suit 
brought  by  a  resident  of  the  state  may  be 
granted  a  divorce  on  a  cross-bill,  although  the 
marriage  and  cause  of  divorce  took  place  out 
of  the  state  and  the  general  provisions  in  How. 
(Mich.)  Ann.  Stat.  §  6281.  say  that  in  such 
case  a  divorce  shall  not  be  granted  unless  the 
party  exhibitine  the  petition  or  bill  therefor 
has  resided  in  tne  state  one  vear.  Glutton  v. 
Clutton  (Mich.)  "  160- 

Notes  and  Briefs. 

Husband  and  wife;  jurisdiction  for  divorce 
where  one  party  is  a  nonresident.  160 

Validity   of  marriage;  effect  of  divorce  as  * 
an  estoppel.  412 

Divorce  for  desertion.  608 

The  effect  of  a  conviction  and  sentence  of 
either  husband  or  wife  upon  the  marriage  re- 
lation:—(I.)  In  general;  (II.)  necessity  of  a 
conviction;  (III.)  effect  of  an  appeal  from  a 
conviction;  (IV.)  effect  of  commutation  of  the 
sentence  or  of  a  pardon;  (V.)  conviction  in  an- 
other slate;  (VI.)  retroactive  effect  of  statute; 
(VII.)  allegation  of  infamous  crime:  (VIII.) 
where  crime  is  prior  to  marriage;  (IX.)  con- 
viction as  desertion;  (X.)  classed  withcrueltv; 
(XI.)  conviction  as  a  bar  to  divorce  by  the 
party  convicted.  515 

INCOMPETENT  PERSONS.    See  In 

SURANCE,  2. 

INDICTMENT. 

The  statutory  abolition  of  the  distinction  be- 
tween accessories  before  the  fact  and  princi- 
pals will  not  render  a  subsequent  indictment 
charging  a  person  as  being  an  accessory  in 
common-law  form  insufficient.  State  v.  Gleim 
(Mont.)  294 

Notes  and  Briefs. 
Indictment;  against  accessory. 
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INFANTS.    See  also  Guardian  and  Ward; 
Negligence,  1 ;  Railroads,  4. 

The  guardianship,  custody,  and  control  of 
minors  being  within  the  jurisdiction  of  the  cir- 
cuit court  in  Indiana,  its  judgment  committing 
an  infant  to  the  custody  of  a  board  of  chil- 
dren's guardians  is  not  void  on  collateral 
attack,  although  it  assumes  to  act  under  an 
unconstitutidnal  statute.  Board  of  Children's 
Guardians  v.  Shutter  (Ind.)  740 

INFORMATION.     See  Attorney  Gen-^ 

ERAL. 
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Injunction. 


INJUNCTION.      See   also  Appeal   and 
Error,  18;  Clerk;  Trlal,  1. 

1.  Ad  injunction  against  a  wronc^ful  or 
fraudulent  imitation  of  a  distinctive  label  used 
bv  a  manufacturer  or  trader  can  be  granted, 
although  the  label  is  not  a  trademark  and  con- 
tains no  word,  sign,  or  symbol  which  can  be 
protected  as  such.  Scott' y.  Standard  Oil  Co. 
(Ala.)  374 

2.  An  injunction  will  not  be  granted  in 
favor  of  an  abutting  owner  against  the  main- 
tenance of  an  elevated  railroad  in  a  street  in 
front  of  his  property,  interfering  with  ease- 
ments in  the  street  appurtenant  to  his  property 
without  making  compensation  therefor,  where 
he  is  unable  to  show  any  actual  damage  to  his 
property,  or  loss  suffered  by  reason  of  the 
presence  and  operation  of  the  railroad,  because 
on  account  of  it  the  value  of  his  property  has 
increased  greatly  and  in  proportion  to  the  gen- 

^eral  increase  of  values  of  property  in  the  vicin- 
ity.    (yReillyy.  New  York  Elev,  R.  Co.  (N.  Y.) 

407 

3.  The  connection  of  a  sewer  underdrain- 
ing  a  cemetery  with  a  spring  brook,  water 
from  which  is  used  for  domestic  •  purposes, 
watering  animals,  and  making  ice  for  domestic 
use,  may  be  enjoined  at  the  instance  of  ri- 
parian owners  who  will  be  injured  by  it.  Bar- 
retty.  Alt,  Greenwood  Cemetery  Asso'iXW.)    109 

4.  An  injunction  to  prevent  the  connection 
•of  a  sewer  with  a  spring  brook  the  water  of 
which  is  used  for  domestic  purposes  will  not 
be  refused  because  the  water  is  already  pol- 
luted to  some  extent  from  other  sources.  Id. 
To  protect  personal  rig^hta;  privacy. 

5.  The  ^jurisdiction  of  equity  to  grant  in- 
junctions IS  founded  on  rights  of  property,  and 
does  not  extend  to  a  matter  affecting  an  ex- 
clusively personal  right.  Corliss  v.  E.  W. 
Walker  Co.  (C.  C.  D.  Mass.)  283 

6.  There  is  no  such  real  mental  distress  or 
injury  as  will  justify  equity  in  enjoining  a 
violation  of  the  right  of  privacy  by  making  a 
statue  of  one  of  plaintiff's  relatives,  if  the  facts 
fail  to  furnish  any  clear  or  sure  foundation  for 
a  reasonable  man  to  claim  that  any  injury  to 
bis  feelings  has  been  or  would  be  caused  bv  the 
action  taken  or  to  be  taken  by  defendant. 
Schuyler  v.  CurtU  (N.  Y.)  286 

7.  The  use  of  plates  made  from  a  picture  or 
photograph,  for  insertion  in  a  publication,  will 
be  enjoined  where  the  pictures  were  obtained 
on  conditions  which  have  not  been  complied 
with,  as  the  publication  would  be  a  violation 
of  confidence,  or  breach  of  contract.  Corliss 
V.  E.  W.  Walker  Co.  (C.  C.  D.  Mass.)  288 

8.  Erroneous  claims  respecting  the  services 
of  a  deceased  person  in  whose  honor  persons 
«re  seeking  to  erect  a  memorial,  which  cause 
adverse  newspaper  comment,  furnish  no 
ground  for  injunction  against  the  memorial  in 
favor  of  her  relatives,  who  have  made  no  at- 
tempt to  rectify  the  error.  Schuyler  v.  Curtis 
(N.  Y.)  286 

9.  Relatives  of  a  deceased  person  cannot  en- 
join the  erection  of  a  memorial  to  her  because 
the  work  is  undertaken  without  their  consent 
by  strangers,  if  there  is  an  honest  purpose  to 
■do  honor  to  her,  which  is  carried  out  in  an  ap- 
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propriate  and  orderly   manner  by  reputable 
individuals.  Jd. 

10.  That  the  erection  of  a  statue  in  bis  honor 
would  have  been  disagreeable  to  a  person's 
ancestor  in  his  lifetime  is  not  a  sufficient  cause 
for  real  mental  injury  or  distress  to  such  per- 
son because  of  the  erection  of  such  statue  after 
such  ancestor's  death,  to  entitle  such  person 
to  enjoin  such  erection.  Id. 

11.  The  making  of  a  bust  of  a  deceased  per- 
son will  not  be  enjoined  on  the  ground  of 
fraud  upon  the  public  because  no  likeness 
of  her  is  accessible  for  a  model,  if  the  idea  of 
actual  likeness  has  been  abandoned  and  the  bust 
is  to  be  made  an  ideal  one, — at  least  where  no 
fraudulent  intent  is  shown.  Id. 

12.  No  ground  for  enjoining  the  making  by 
a  woman's  society  of  a  bust  of  a  deceased 
woman,  in  favor  of  her  descendants,  is  shown 
by  the  fact  that  the  same  society  contemplates 
the  exhibition  of  the  bust  in  the  same  room  of 
a  public  fair  building  in  which  thev  are  to 
exhibit  one  of  another  woman  with  whose 
objects  and  work  the  ancestor  had  no  sym- 
pathy, if  the  two  busts  are  designed  to  repre- 
sent totally  distinct  classes  of  persons.  Id. 

Against  officers. 

18.  The  state  suing  in  its  corporate  capacity 
for  the  protection  of  its  property  rights  stands 
in  no  different  or  better  position  than  an  indi- 
vidual in  respect  to  an  injunction  against  public 
officers.     State,  Taylor,  v.  Lord  (Or.)  478 

14.  A  private  individual  cannot  have  public 
officers  enjoined  from  using  public  funds,  un- 
less some  civil  or  property  rights  are  being  in- 
vaded, or,  in  other  worcfs,  he  is  going  to  get 
hurt  by  the  transaction.  Id. 

15.  A  commission  named  by  the  legislature, 
of  which  the  governor  is  a  constituent  part, 
and  which  is  empowered  to  perform  service 
which  it  would  otherwise  be  the  duty  of  the 
governor  to  perform,  and  which  is  government- 
al In  its  dature,  pertaining  to  publiei  juris,  and 
affecting  the  welfare  of  the  people  at  large, — 
is  not  subject  to  an  injunction  from  the  courts. 

Id. 

16.  The  location  of  a  site  for  a  public  insti- 
tution, the  purchase  of  a  tract  of  land  therefor 
at  that  place,  the  employment  of  an  architect 
to  draw  plans,  etc.,  for  the  building,  and  the 
letting  of  contracts  therefor  by  a  commission 
of  which  the  governor  is  a  member,— are  mat- 
ters governmental  and  executive  in  their  na- 
ture, with  which  the  courts  cannot  interfere 
by  injunction.  Id. 

17.  An  injunction  against  the  enforcement 
of  a  tax  levy  because  of  an  irregularity,  even 
if  it  renders  the  levy  void,  will  not  be  granted 
unless  the  tax  is  excessive  or  unequal  and  un- 
just.   Hayes  v.  Douglas  County  (Wis.)        213 

Ag^ainst  Judgments. 

18.  Although  a  judgment  of  a  justice  of  the 
peace  is  void  because  he  has  no  jurisdiction  of 
defendant,  yet  its  execution  will  not  be  en- 
joined if  defendant  has  a  right  to  a  writ  of 
certiorari  to  set  the  judgment  aside.  Texas 
Mexican  R  Co.  v.  WHght  (Tex.)  200 

19.  A  judgment  at  law  will  not  be  enjoined 
on  the  ground  of  fraud  where  it  does  not  ap- 
pear that  such  judgment  is  inequitable,  or  it  is 
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disclosed  that  plaintiff  bad  failed  to  exercise 
due  diligence  in  asserting  his  rights.  Norwe- 
gian Plow  Co.  V.  Bollman  (Neb.)  747 

20.  A  judgment  regularly  rendered,  even 
though  by  default  and  on  a  note  given  for  a 
gambling  consideration,  is  binding  as  against 
the  parties,  and  their  privies,  and  its  enforce- 
ment will  not  be  restrained  by  a  court  of  eq- 
uity. Otcens  V.  Van  Winkle  Gin  &  At,  Co 
(Ga.)  767 

21.  No  injunction  against  a  default  judg- 
ment is  justified  by  the  facts  that  defendant 
submitted  the  facts  constituting  his  defense  to 
an  attorney,  with  the  request  to  prepare  an 
answer,  and  then  went  to  his  home  in  another 
county  relying  on  the  attorney's  promise  to  do 
so,  but  that  for  some  reason  unknown  to  de- 
fendant the  answer  was  not  filed.  Payion  v. 
McQuown(K.y,)  33 

22.  A  suit  to  enjoin  a  judgment  against  a 
surety  will  not  lie  on  the  ground  that  the  prin- 
cipal's  liability^  has  been  subsequently  dis- 
charged, where'  a  statute  permits  the  surety 
under  such  circumstances  to  file  a  bill  to  re- 
view the  judgment  against  him  for  newly  dis- 
covered matter,  without  affecting  that  in  favor 
of  his  principal.  Michener  v.  ^ringfield  En 
gine  &  T.  Co.  (Ind.)  59 

Notes  and  Briefs. 

Injunction;  negligence  as  a  cause  and  as  a 
bar  to  injunction  against  judgments:— (I.)  As  a 
cause  for  injunction  against  judgments;  (II.) 
as  a  bar  to  injunctions  against  judgments:  {a) 
in  attending  cpurt;  {h)  in  employing  an  attor- 
ney; (c)  of  attorney;  (rf)  in  ascertaining  a  de- 
fense; (e)  in  regard  to  evidence;  (/)  in  asserting 
a  defense;  (g)  delay  in  seeking.  33 

Enjoining  judgments  against  or  in  favor  of 
sureties:— (I.)  Against  sureties:  (a)  remedy  at 
law  as  a  bar  to  injunction;  (h)  valid  defense 
must  be  shown;  {c)  in  matters  of  negligence  or 
for  failure  to  make  a  legal  defense;  id)  in  sum- 
mary proceedings;  {e)  for  newly  discovered  evi- 
dence; (/)  where  defense  was  prevented;  {g) 
for  equitable  defenses;  (h)  on  account  of  stat- 
utes; (t)  pleading  and  parties;  {j)  injunction 
bonds;  (11.)  in  favor  of  sureties.  59 

Against  judgments  for  want  of  iurisdiction, 
or  which  are  void:— (I.)  In  general;  (II.)  as  to 
party;  (III.)  as  to  time;  (IV.)  as  to  venue;  (V.) 
as  to  amount;  (VI.)  matter  of  process  and  serv- 
ice: {a)  form;  if))  time  and  manner;  {c)  fraud  as 
to  service;  (d)  acceptance  of  service;  {e)  party 
served;  (/)  service  on  corporation;  (^r)  service 
on  partners;  (h)  service  at  residence;  (i)  where 
there  was  no  service  as  required  by  law;  (J) 
where  there  was  no  notice;  (VIII.)  on  account 
of  appearance;  (IX.)  pleading  and  practice; 
(X.)  where  there  was  no  judgment  or  it  was 
set  aside.  200 

Against  judgments  for  defenses  existing  prior 
to  their  rendition:— (I.)  Failure  of  considera- 
tion: (rt)  generally;  (6)  in  judgments  for  pur- 
chase  money:  (1)  insolvency;  (2)  nonresidence; 
(3)  rescission;  (4)  mistake;  (5)  title  bonds;  (6) 
defective  title  generally;  (7)  deficiency  in 
amount  of  land;  (8)  fraud;  i^)  res  judicata ;  (10) 
no  cause  of  action  for  injunction;  (11)  sales  by 
executors  and  administrators:  (12)  summary 
judgments;  (13)  court  sales;  (c)  judgments  in 
81  L.  R.  A.  57 


favor  of  purchasers;  (II.)  fraud:  (a)  where  the 
defense  is  forgery  or  non  est  factum;  (b)  in  ob- 
taining a  contract;  (c)  generally;  (III.)  public 
policy:  (a)  generally;  {b)  debt  for  Confederate 
money;  (c)  gambling  debts;  (d)  usury;  (IV.) 
set-off:  (a)  failure  to  assert  at  law;  (b)  parties; 
(c)  unliquidated  damages;  {d)  trial  at  law;  (ej 
no  set-off;  (/)  insolvency  and  nonresidence;  {g) 
accounting;  (A)  equitable  setoff;  (*)  in  matters 
of  an  estate;  (j)  mutual  agreements;  (V.)  pay- 
ment: {a)  failure  to  defend;  (b)  defense  made; 
(c)  equitable  defenses;  id)  summary  proceed- 
ings; (e)  pleading  bill  of  discovery:  (VI.)  con- 
ditions; (VII.)  partition  and  dower;  (VIII.)  as 
to  party;  (IX.)  title  to  property;  (X.)  nonliabil- 
ity in  general.  747 

Against  elevated  railroad;  to  prevent  multi- 
plicity of  actions.  407 

To  restrain  executive  action.  474 

INSANITY.    See  Insurance,  2. 

INSOLVENCY. 

A  bill  of  sale  in  satisfaction  of  debts  cannot 
be  turned  into  an  assignment  by  the  fact  that 
the  creditor  agrees  to  pay  other  claims  against 
the  debtor,  if  the  inability  is  absolute  an^  not 
dependent  on  the  disposition  made  of  the  prop- 
erty.    Rice  V.  Wood  (Ark.)  609 

INSURANCE.  See  also  Action  or  Suit,  3; 
Constitutional  Law,  2;  Estoppel,  1. 

1.  Issuing  an  insurance  policy  when  the  in- 
surance agent  has  full  knowledge  of  the  exist- 
ence of  encumbrances  is  a  waiver  of  conditions 
in  the  policy  against  such  encumbrances. 
DowlingY,  Lancashire  Ins.  Co.  (Wis.)  112 

2.  The  right  of  recovery  of  an  insane  bene- 
ficiary under  a  policy  of  life  insurance  is  not 
forfeited  by  his  killing  the  insured  under  such 
circumstances  as  would  catise  the  killing  to  be 
murder  if  he  were  sane.  Holdom  v.  Ancient 
Order  United  Workmen  (111.)  67 

3.  A  provision  that  death** from  accidents  that 
shall  bear  no  external  and  visible  marks''  is  not 
insured  against  by  a  life  insurance  policy  means 
that  there  must  be  external  and  visible  evi- 
dence that  death  was  accidental,  and  does  not 
exclude  liability  for  death  caused  by  accident- 
ally and  involiintarilv  breathing  illuminating 
gas  while  asleep.  Menneiley  v.  Employers* 
Liability  Assur.  Corp.  (N.  Y.)  686 

4.  A  provision  that  death  **from  anything 
accidentally  taken,  administered,  or  inhaled" 
is  not  insured  against,  applies  only  where  some- 
thing has  been  voluntarily  and  intentionally 
although  mistakenly  taken,  administered,  or 
inhaled.  Id. 

5.  The  words  "inhaling  gas,"  in  a  provision 
describing  causes  of  death  against  which  a  pol- 
icy does  not  insure,  apply  only  to  cases  where 
gas  is  inhaled  intentionally,  voluntarily,  and 
consciously.  Id. 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Insurance;  forfeiture  by  act  of  insane  bene- 
ficiary. 68 


Interest — Levy  and  Seizure. 


Subrogation  of  insurer  to   action    against 

party  causing  loss.  604 

Accident;  inhaling  gas.  '  686 

INTEREST. 

Unearned  interest  must  be  subtracted  from 
the  amount  of  recovery,  in  entering  judgment 
before  maturity  by  the  voluntary  act  of  the 
payee  of  notes  on  which  interest  has  been  paid 
in  advance.  Illinoii  Sted  Co.  v.  (yDonnell 
(111.)  265 

INTOXICATING  LIQUORS. 

The  distribution  of  intoxicating  liquors  to 
members  of  a  social  club  upon  the  written  or- 
der of  a  member  at  a  price  fixed  by  the  officers 
of  the  club,  •designee!  to  cover  the  purchase 
price  and  disbursements  in  serviner,  where  the 
club  was  incorporated  for  a  legitimate  purpose 
to  which  the  furnishing  of  liquors  to  its  mem- 
bers is  merelv  incidental,  does  not  constitute  a 
sale  within  the  meaning  of  N.  Y.  Laws  1892, 
chap.  401,  prohibiting  sales  of  such  liquors 
without  a  license,  but  making  no  provision 
whereby  such  a  club  can  obtain  a  license. 
People  V.  Adelphi  Club  (N.  Y.)  510 

Notes  and  BRinps. 

Intoxicating  liquors;  rights  of  jurors  to  act 

on  their  own  knowledge  of.  489 

Validity  of  sale  by  club.  *  510 

ISLANDS.    See  Waters,  1. 

ITINERANT  MERCHANTS.  See  Com- 
mekce,  4;  License,  2,  8. 

JUDGE.      See    Witnesses,    Notes    and 
Briefs. 

JUDGMENT.    See  also  Infants;  Injunc- 
tion, lb-22;  Interest. 

1.  A  judgment  in  an  action  brought  by  an 
individual  is  not  conclusive  in  a  subsequent  ac- 
tion to  which  he  is  not  a  party  or  even  a  re- 
lator, although  both  cases  turn  on  the  constitu- 
tionality of  a  statute.  Denny  v.  State,  Easier 
(Ind.)  726 

2.  A  judgment  is  not  necessarily  void  be- 
cause the*  court  bases  it  on  a  void  statute,  if 
the  court  has  jurisdiction  of  the  subject  de- 
rived from  other  sources.  Board  of  Children's 
Ovardians  v.  Shutter  (Ind.)  740 

8.  The  determination  of  a  motion  is  not  res 
judicata  so  as  to  prevent  the  parties  from 
drawing  the  same  matters  in  question  again  in 
the  action.     HeidelY.  Benedict  (Minn.)       422 

4.  A  decree  of  divorce  in  favor  of  a  wife, 
rendered  without  service  on  the  husband  and 
when  his  whereabouts  were  unknown,  does  not 
estop  her  from  alleging  subsequently  that  he 
was  dead  before  the  divorce  was  granted. 
Hunters.  Ilvnter  (Cal.)  411 

5.  A  surety  against  whom  a  default  judg- 
ment is  taken,  after  which  the  principal  s  lia- 
bility is  discharged  for  failure  of  consideration, 
may  file  a  bill  under  Ind.  Rev.  Stat.  1894.  §  627, 
to  review  the  judgment  against  him  for  newly 
discovered  matter,  without  disturbing  that  in 
81  L.  R.  A. 


favor  of  his  principal.     Miehener  v.  Springfield 
Engine  db  T.  Co.  (Ind.)  59 

I^OTEB  AND  Briefs. 

Judgment;  injunction  against,  see  Injunc- 
tion. 
Of  divorce;  effect  as  estoppel.  412 

JUDICIAL  SALE. 

1.  A  purchaser  at  chancery  sale  of  the  unex- 
pired term  of  a  leasehold  is  not  chargeable  with 
the  contract  rental  of  the  original  lease  for  the 
balance  of  the  term.  Tradesman  Pub,  Co,  v. 
KnoxHUe  Car  Wheel  Co.  (Tenn.)  508 

2.  A  sheriff's  sale  for  $250,  of  property 
worth  from  $40,000  to  $50,000,  under  a  de- 
scription so  misleading  that  the  sheriff  did  not 
know  what  property  he  was  selling,  on  account 
of  which  he  failed  to  give  notice  according  to 
his  custom  to  mortgagees,  who  had  paid  on  or 
compromised  other  liens  on  the  property  and 
supposed  that  all  were  thus  satisfied, — may  be 
set  aside  on  the  application  of  such  mortgagees 
although  the  owner  of  the  fee  of  the  property, 
who  is  insolvent,  does  not  complain.  Rogers 
d  B.  Hardware  Co.  v.  Cleveland  Bldg.  Co. 
(Mo.)   .  885 

JURORS.    See  Evidence,  6,  Notes  and 
Briefs;  Trial.  1,  2. 

JUSTICE  OF  THE  PEACE. 

Notes  and  Brief& 
See  also  Witnesses. 
Power  of,  to  order  post  mortem  examina- 


tion. 
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LABEL.    See  Injunction.  1. 

LACHES.    See  Limitation  of  Actions,  1. 

LANDLORD  AND  TENANT.  See  also 
Accession;  Judicial  Sale,  1;  Mines; 
Receivers,  2. 

1.  The  unauthorized  storage  of  cotton  by  a 
tenant  in  a  building  hired  for  the  storage  of 
vehicles  makes  him  liable  for  injury  resulting 
to  the  building  by  fire  which  is  due  to  the 
more  dangerous  nature  of  the  cotton.  Ander- 
son V.  MtlUr  (Tenn.)  004 

2.  A  tenant  has  a  right  to  manure  produced 
on  the  leased  premises  by  stock  in  excess  of 
that  maintainable  by  the  products  of  the  prem- 
ises, from  fodder  produced  elsewhere.  Picker- 
ing V.  Moore  (N.  H.)  608 

Notes  and  Briefs. 
See  also  Mines. 

Landlord  and  tenant;  rights  of  landlord  and 
tenant  in  respect  to  manure  on  leased  premises; 
English  cases;  American  authorities;  excep- 
tions to  the  rule.  006 


LEVY 

TAG 


SEIZURE. 

,3. 


See  also  At- 


1.  Depot  m'ounds  are  subject  to  execution 
sale  under  a  constitutional  provision  that  "rctfU 
and  personal  property"  of  a  railroad  corpora- 
tion, or  **any  part  thereof,  shall  be  liable  to  ex- 
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ecutioD  and  sale  in  the  same  maDoer  as  the 
property  of  individuals."  Texas  Mexican  R, 
Co.  V.   Wright  (Tex.)  .  .  200 

2.  A  constable  is  not  precluded  from  levy- 
ing on  the  real  estate  of  a  railroad  corporation 
by  the  fact  that  a  car  is  pointed  out  as  subject 
to  levy,  if  the  car  is  not  delivered  into  his  pos- 
session as  required  by  Tex.  Rev.  Stat.  art.  2287. 

Id. 


LIBEL.    See  also  Banks.  1. 

Notes  and  Briefs. 
By  defamatory  picture  or  statue. 
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LICENSE.    See  also  Commerce,  8,  4;  Con- 
stitutional Law,  8. 

1.  An  ordinance  providing  that  persons  who 
''temporarily  reside  in"  a  municipality  must 
obtain  a  license  before  they  can  sell  goods  in  a 
certain  manner  is  invalid  by  reason  of  its  dis- 
crimination against  nonresidents.  CarroUton 
V.  Bazzette  (111.)  522 

2.  An  ordinance   requiring   itinerant  mer- 
chants to  pay  a  license  fee  is  not  limited  to 
peddlers,  but  applies  to  a  merchant  who  takes, 
his  stock  of  goods  from  city  to  city  doing  busi 
ness  for  a  few  weeks  only  in  each  place.    Id. 

8.  A  license  fee  of  $10  for  each  day's  busi- 
ness carried  on  by  an  itinerant  merchant,  with 
out  any  discrimination  on  account  of  the  ex- 
tent of  business  or  the  length  of  time  it  may  be 
carried  on,  is  invalid  because  unnecessarily 
burdensome  and  in  general  restraint  of  trade 
and  prohibitory  of  the  business.  Id. 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

License;  discrimination  as  to  nonresidents. 

879 
Amount  of  fee;  when  excessive.  523 

LIFE  TENANTS.  See  also  Adverse  Pos- 
session; Mines,  Notes  and  Briefs. 

1.  A  reservation  of  a  life  use  of  land  con- 
veyed includes  the  right  to  a  royalty  on  an  oil 
and  gjhs  lease  as  an  incident  of  the  life  estate, 
notwithstanding  an  express  exception  that  the 
grantee  takes  subject  to  any  lease  for  oil  or  gas 
or  any  sale  of  royalty  for  oil  or  gas  made  by, 
the  grantor,  while  he  had  previously  sold  a 
portion  of  his  royalty.  Koen  v.  Bartlttt  (W. 
Va.)  128 

2.  A  life  tenant  is  entitled  to  the  profits  of 
mines  of  oil  or  gas  which  are  open  when  his 
life  estate  begins,  or  are  lawfully  opened  and 
worked  during  the  existence  of  his  estate,  un- 
less he  is  restrained  by  covenant  or  agreement. 

Id. 


LIGHTNING.     See    Electrical 
Notes  and  Briefs. 


Uses. 


LIMITATION  OF  ACTIONS.  See  also 
Adverse  Possession;  Constitutional 
Law,  12, 18,  15. 

1.  The  defense  of  laches  does  not  generally 
apply  where  the  situation  of  the  parties  has  not 
been  altered,  and  one  has  qot  been  put  in  a 
31  L.  R.  a. 


worse  condition  by  the  delay  of  the  other. 
Parker  v.  Bethel  Hotel  Co.  (Tenn.)  706 

2.  Litigation  as  to  the  right  to  offices  in  an 
association  will  not  suspend  the  running  of  the 
statute  against  an  action  by  one  rival  body 
against  the  other  to  establish  the  exclusive  use 
to  a  name.  Chrand  Lodge  A.  0.  U.  W,  v.  Gra- 
ham (Iowa)  138 

8.  Delay  in  procuring  a  certificate  of  the 
right  to  a  corporate  name  will  not  enlarge  the 
time  for  bringinj^  an  action  to  establish  an  ex- 
clusive right  to  It.  which  accrued  at  the  time 
of  incorporation,  when  the  certificate  was  not 
required.  Id, 

4.  An  amendment  adding  the  words  *'of 
Baltimore  city"  to  the  name  of  the  defendant, 
sued  as  the  "Western  Union  Telegraph  Com- 
pany," and  which  was  the  party  intended  to  be 
sued,  although  the  person  served  was  general 
manager  in  the  state  of  a  foreign  corporation 
bearing  that  name  as  well  as  president  and 
manager  of  the  Baltimore  company,  does  not 
add  a  new  party  or  operate  as  the  equivalent 
of  bringing  a  new  suit,  with  respect  to  a  plea 
of  the  statute  of  limitations.  Western  U.  Teleg. 
Co.  V.  StaU,  Nelson  (Md.)  572 

LOTTERY. 

1.  An  agreement  by  one  person  to  take  all 
the  chances  on  a  proposed  scheme  to  raffle  off 
property,  thereby  eliminating  all  the  elements 
of  chance  and  fixing  a  definite  price  for  the 
property,  is  not  unlawful.  ThornhiU  v.  O^Rear 
(Ala.)  792 

2.  A  sale  of  lots  to  be  drawn  by  the  pur- 
chasers, and  the  advantages  of  location,  char- 
acter, size,  or  condition  as  between  lots  of  the 
same  class  to  be  determined  wholly  by  lot, 
while  one  prize  lot  is  to  be  given  to  some  one 
of  the  purcha^rs  as  the  result  of  chance,  is 
contrary  to  public  policy  and  void.  Lynch  v. 
Rosenthal  dn^.)  885 

Notes  and  Briefs. 

Lottery;  invalidity  of  lottery  contract.    835 

MANDAMUS. 

1.  Mandamus  will  lie  to  compel  the  delivery 
of  the  insignia  of  an  office  to  one  having  a  cer- 
tificate of  election  thereto,  and  who- has  qual- 
ified thereunder,  irrespective  of  his  eligibility. 
Stevens  Y.  Carter  {Or.)  342 

2.  The  courts  in  mandamus  proceedings  will 
compel  delivery  of  the  insignia  and  property 
of  a  public  ofSace  for  the  time  being,  to  one 
having  a  prima  facie  title  to  such  office,  with- 
out adjudicating  the  actual  title.  State,  Lamar , 
V.  Johnson  (Fla.)  357 

3.  Mandamus  to  put  into  possession  of  the 
property  and  insignia  of  a  public  office  one 
having  the  certificate  of  election  and  the  com- 
mission to  hold  the  office  cannot  be  defeated 
by  a  claim  that  the  election  was  illegal,  and 
that  the  prior  incumbent  is  entitled  to  hold  as 
an  officer  de  facto  until  proper  election  and 
qualification  of  his  successor.  Id. 

4.  To  defeat  a  mandamus  proceeding  to  com- 
pel the  incumbent  of  an  office  whose  term  has 
expired  to  turn  over  the  insignia  of  the  office 
to  an  aUeged  successor,  it  must  appear  that  he 
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has  a  colorable  title  to  the  office  and  is  in  pos- 
session of  it  and  discharging  the  duties  thereof 
under  a  claim  of  right.     iSlevens  v.  Car^^  (Or.) 

5.  An  alternative  writ  of  mandamus  to  com- 
pel the  surrender  by  a  prior  incumbent  of  a 
public  office,  of  the  office  room  and  documents, 
need  not  allege  the  eligibility  of  the  person 
elected.     State,  Lamar,  y.  Johnson  {¥]&.)     357 

6.  An  alternative  writ  of  mandamus  to  com- 
pel the  surrender  by  a  prior  incumbent  of  a 
public  office,  of  the  office  room  and  documents, 
need  not  allege  in  specific  words  that  his  term 
has  expired  or  that  a  successor  has  been  elected, 
but  it  is  sufficient  if  such  election  and  expira- 
tion follow  as  a  necessary  consequence  from  the 
words  used.  Id. 

Notes  and  Briefs. 

Mandamus;  to  compel  surrender  of  office: — 
(I.)  General  doctrine  governing;  (II.)  necessity 
of  a  demand  and  refusal:  (IIL)  effect  of  such 
surrender;  (IV.)  sufficiency  of  title  to  support; 
(V.)  special  provisions  relating  to:  (VI.)  in  the 
case  of  a  private  corporation;  (VII.)  when  writ 
refused:  (a)  insufficiency  of  facts;  {b)  in  case  of 
a  private  party;  (o  when  there  is  another  rem- 
edy; (d)  in  the  absence  of  ouster;  («)  prima 
facie  title;  (/)  possession  by  an  officer  de  facto; 
(g)  when  the  title  is  in  issue;  (h)  question  of 
election;  (0  other  relief  sought;  (j)  relator's 
own  act;  (VIII.)  English  cases.  342 

MANURE.  See  Accession;  Cotenancy; 
Landlord  and  Tenant,  2,  Notes  and 
Briefs. 

MARRIAGE.    See  Husband  and  Wife. 

MASTER  AND  SERVANT.  See  also 
Carriers  10;  Charities,  1. 

1.  An  express  order  for  an  unlawful  arrest 
by  an  agent  of  a  railroad  company  is  not  neces- 
sary to  render  the  company  liable  if  the  arrest 
was  procured  by  the  agent  acting  within  the 
scope  of  his  employment.  Mchengi'een  v. 
lAmi»cill€  db  N.  H.  Co.  (Tenn.)  702 

2.  False  imprisonment  of  an  innocent  person 
on  a  charge  of  attempting  to  pass  counterfeit 
money,  which  is  procured  by  a  railroad  detective 
while  acting  within  the  scope  of  his  authority, 
renders  the  railroad  company  liable,  although 
in  this  particular  matter  he  exceeded  his  au- 
thority and  acted  contrary  to  his  instructions 
respecting  the  caution  to  be  exercised.  Id. 

3.  A  civil  engineer  whose  duties  are  to  look 
after  the  building  and  maintenance  of  railroad 
bridges  and  trestles  assumes  the  risk  of  injury 
from  the  failure  of  the  company  to  provide  a 
watchman  at  a  bridge  which  gives  way  under 
the  train  upon  which  he  is  traveling  in  dis- 
charge of  his  duties,  as  he  must  be  presumed 
to  know  that  no  watch  is  kept  upon  such 
bridge,  lexas  dt  P.  B.  Co.  v.  Smith  (C.  C. 
App.  5th  C.)  321 

4.  A  railroad  official  particularly  charged 
with  the  care  and  maintenance  of  the  bridges 
upon  the  line  of  the  railroad  is  at  fault  for  fail- 
ure to  maintain  a  sufficient  watch  upon  a 
bridge,  which  will  prevent  recovery  for  his 
death  from  the  fall  of  such  bridge  under  the 
81  L.  li.  A. 


train  upon  which  he  is  traveling  in  the  dis- 
charge of  his  duties.  Id, 

NoTris  AND  Briefs. 

See   also   Caruibbs;    Charities;    Express 
Company. 

Master  and  servant;  liability  for  wrongful 
acts  of  servant.  702 

MAXIMS. 

1.  A  man  must  use  his  own  so  as  not  to  in- 
jure another.     OUfiUan  v.  Schmidt  (Minn.)  547 

2.  No  one  shall  be  both  judge  and  witness 
in  the  same  cause.    Rogers  ▼.  State  (Ark.)    465 

8.  Re&  ipsa  loquitur.  Western  U.  TeUg.  Co- 
V.  State,  Nelson  (Md.)  572 

4.  Stare  decisis.  Denny  v.  State,  Busier 
(Ind.)  726 

MAYOR.    See  Parliamentary  Law. 
MEMORIAL.    See  Injunction,  8.  9. 

MINES.    See  also  Life  Tenants. 

1.  An  agreement  to  furnish  pipes,  fixtures, 
and  plumbing  for  supplying  the  lessor's  house, 
included  in  a  lease  for  oil  and  gas  purposes, 
and  to  leave  the  pipes  and  fixtures  if  the  well 
ceases  to  be  a  paying  one,  must  be  construed 
to  apply  only  if  gas  is  obtained  by  the  lessee. 
Evans  v.  Consumers^  Qas  Trust  Ci?.  (Ind.)    678 

2.  A  provision  in  an  oil  and  gas  lease,  that 
it  shall  be  null  and  void  on  failure  of  the  lessee 
to  perform  his  agreement,  is  no  defense  to 
him  for  breach  of  his  agreement,  but  merely 
gives  the  lessor  an  option  to  declare  it  void  for 
that  reason.  Id. 

Notes  and  Briefs. 

Mines;  right  of  life  tenant  as  to  oil  and  gas. 

128 

Forfeiture  of  oil  and  gas  lease;  manner  of 
enforcing  forfeiture  clause;  waiver;  estoppel; 
how  forfeiture  clause  regarded;  absence  of 
obligation  clause;  effect  of  alternative  provi- 
sion for  rent;  who  may  set  up  forfeiture.    673 

MORTGAGE.    See   also   Contracts,  18, 
19,  Notes  and  Briefs. 

Notes  and  Briefs. 

Mortgage;  necessity  of  registry.  405 

MOTION.    See  Judgment,  8. 

MUNICIPAL  CORPORATIONS.  See 

also  Constitutional  Law,  18;  Costs, 
2;  Highways,  1;  License;  Parliament- 
ary Law;  Quo  Warranto;  Statutes, 
4,  5;  Waters,  3. 

1.  The  equitable  claim  of  a  city  to  juris- 
diction over  territory  which  a  void  statute 
has  declared  to  be  annexed  to  it  will  not  be 
disturbed  at  the  instance  of  the  state,  without 
any  suggestion  of  anticipated  beoefits  by  so 
doing,  where  for  more  than  four  years  the  city 
has  exercised  authority  over  such  territory  to 
the  exclusion  of  prior  incorporations  which  the 
void  statute  purported  to  abolish.  State,  West, 
V.  Des  Moines  (Iowa)  186 


Nabck — Nbgligencb. 
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2.  A  city  may  contract  for  the  dispoeal  of 
sewage  from  the  outfall  of  sewers,  although 
this  IS  outside  the  corporate  limits.  McBean 
^,  Freimo{CB\.)  794 

8.  A  contract  by  a  municipal  board,  extend- 
ing for  more  than  one  year  or  beyond  the  term 
of  office  of  the  board  which  makes  it,  if  it  is  fair, 
just,  and  reasonable,  prompted  by  the  neces- 
sities of  the  situation,  or  in  its  nature  advan- 
tageous to  the  municipality,  is  not  invalid  as  a 
9  surrender  or  suspension  of  the  legislative 
power  of  the  municipal  authorities.  Id. 

4.  Subsequent  appropriations  for  instal- 
ments coming  due  on  a  contract  made  by  city 
authorities  in  violation  of  statute  prohibiting 
contracts  for  which  appropriations  had  not 
alreadv  been  made  cannot  operate  as  a  ratifica- 
tion or  the  contract  so  as  to  make  it  binding. 
India napolis  v .  Wan  ;i  (Ind . )  748 

5.  The  liability  incurred  by  a  city  contract 
to  pay  an  annual  sum  during  a  period  of  years 
for  the  disposal  of  sewage  is,  within  the  mean- 
ing of  a  constitutional  provision  that  any  lia- 
bility ''exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year"  shall  be 
void,  to  be  deemed  the  amount  annuallv  paya- 
ble, and  not  the  aggregate  for  the  whole  time 
of  the  contract.     McBean  v.  Fresno  (Cal.)  794 

6.  A  contract  for  street  lights  for  five  years 
at.a  certain  price  per  light  per  year,  payable 
monthly,  made  by  the  executive  department 
of  public  works,  when  no  appropriation  for  the 
purpose  had  been  made  except  for  a  month  or 
two  in  advance,  is  void,  where  the  statute  pro- 
vides that  no  executive  department  shall  bind 
the  city  by  a  contract,  agreement,  or  in  any 
way,  to  any  extent  beyond  the  amount  of 
money  at  the  time  already  appropriated  by  or- 
dinance for  the  purpose,  and  that  all  contracts 
and  agreements,  expressed  or  implied,  and  all 
obligations  of  any  and  every  sort,  beyond  such 
existing  appropriations,  are  absolutely  void. 
Indianapolis  v.   Wenn  (Ind.)  743 

7.  No  vote  is  required  to  render  a  town 
subject  to  the  obligations  of  the  Massachusetts 
«ct  of  1891,  chap.  370,  as  to  the  purchase  of 
property  for  the  establishment  of  a  light  plant, 
in  addition  to  the  two  votes  provided  by  ^  3  of 
the  act,  that  it  is  expedient  for  the  town  to  ex- 
ercise the  .authority  conferred  by  the  act. 
Citizens*  Oaslight   Co.  v.  Wakefield  OAv^,)  457 

8.  A  petition  to  compel  a  town  which  has 
•elected  to  establish  a  light  plant  to  purchase  a 
plant  already  in  operation,  as  required  by 
Mass.  act  1891,  chap.  370,  is  not  wholly  de- 
feated by  the  fact  that  the  poles  carrying  the 
light  wires  in  the  highways  were  not  legally 
located.  Id, 

9.  The  schedule  of  property  which  the 
owner  of  a  light  plant  wishes  to  sell  to  a  town 
which  has  elected  to  establish  one  under  the 
Massachusetts  act  of  1891,  chap.  370,  need 
not  be  sufficiently  particular  to  sustain  a  de- 
cree for  specific  performance,  orsuch  as  would 
be  required  in  a  formal  conveyance  of  prop- 
erty. It  is  sufficient  if  it  would  enable  the 
commissioners  to  identify  the  property  and 
intelligently  make  an  adjudication  as  to  what 
shall  be  sold  and  purchased.  Id. 

10.  Ratification  by  a  gas  and  electric-light 
corporation  of  the  action  of  its  board  of  direct- 
Si  L.  R.  A. 


ors  in  electing  in  due  time  to  sell  its  property  to 
a  town  which  has  decided  to  establish  a  light 
plant, under  the  Massachusetts  act  of  1891, chap. 
370,  before  the  town  has  changed  its  posi- 
tion, will  make  the  act  binding,  although  it 
was  not  within  the  thirty  days  given  the  cor- 
poration in  which  to  act.  Id. 

11.  A  town  which  elects  to  avail  itself  of 
the  provisions  of  a  statute  enabling  it  to  estab- 
lish a  light  plant  cannot  attack  the  act  as  un- 
constitutional because  it  gives  the  owner  of 
an  existing  plant  the  option  to  compel  it  to 
purchase  that,  and  makes*  no  provision  for  a 
jury  trial  as  to  value.        .  Id, 

12.  A  specification  of  the  items  in  detail 
which  make  iip  a  general  fund  for  which  a 
city  tax  levy  is  made  is  not  necessary  under  a 
charter  which  requires  the  statement  to  specify 
only  the  amount  required,  and  directs  the 
levy  of  such  sums  as  may  be  sufficient  for 
lawful  purposes.  Hayes  v.  Douglas  County 
(Wis.)  213 

13.  Estimates  bv  the  board  of  public  works 
and  the  comptroller,  required  by  the  charter 
of  the  city  of  Superior  under  Wis.  Laws  1891, 
chap.  124,  do  not  limit  the  power  of  the  com- 
mon council  in  fixing  the  amount  for  which  a 
tax  levy  may  be  ordered,  as  they  are  required 
to  *•  levy  such  sums  of  money  as  may  be  suf- 
ficient." Id, 

Notes  and  Briefs. 

Municipal  corporations;  liability  for  negli- 
gence as  to  electric  wires.  581 
Validity  of  annexation;  contest  of  annexa- 
tion. 187 
Compelling  purchase  of  light  plant  by.    458 
Ultra  vires  contract  of.                             743 
Validity  of  contract  of;  amount  of  indebt- 
edness.                                                        795 

NAME.    See    Corpokations,    5-7;    Part- 
nership, Notes  and  Briefs. 


NATURALIZATION. 

Notes  and  Briefs. 
Effect  of,  on  inheritance. 
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NEGLIGENCE.     See   also   Case;    Rail- 
roads, 4;  Trial.  4,  5, 14-16. 

1.  Negligence  of  a  parent  cannot  be  im- 
puted to  a  child  in  an  action  brought  for  the 
benefit  of  the  child,  iniured  by  the  negligence 
of  another.    Roth  v.  Union  Depot  Co.  (Wash.) 

855 

2.  The  doctrine  of  comparative  negligence 
is  no  longer  the  law  in  Illinois.  Cicero  &  P. 
R.  Co.  V.  Meixner  (III.)  331 

3.  The  concurring  negligence  of  two  parties 
makes  both  liable  to  a  third  party  injured 
thereby,  if  the  injury  would  not  have  occurred 
from  the  nei^ligence  of  one  of  them  only. 
City  Electric  Street  R.  Co.  v.  Conery  (Ark.)  570 

Notes  and  Briefs. 
See  also  Electrical  Uses;  Gas. 
Negligence;  in  sale  of  dangerous  article.  220 
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New  Trial — Pleading. 


NEW  TftlAL. 

1.  A  new  trial  will  not  be  ^ranted  where  it 
is  apparent  that  the  result  of  another  would 
probably  be  the  same.  Leydon  v.  Datis 
(Mont.)  429 

2.  A  new  trial  on  the  ground  of  newly  dis- 
covered evidence  is  not  warranted  in  an  action 
for  injuries  caused  by  a  defective  electric  wire, 
by  the  fact  that  the  record  at  police  headquar- 
ters does  not  show  that  notice  of  the  defect  was 
sent  in  as  stated  by  a  patrolman  who  testified 
Ihat  he  reported  the  defect  before  the  accident 
happened.  Denver  tJorud.  Eke.  Co,  v.  Simp- 
son (Colo.)  •  566 

NOTICE.    See  Guardian  akd  Ward. 

NUISANCES. 

1.  Special  or  peculiar  damages  dififering,  not 
merely  in  degree,  but  in  kind,  from  those 
which  are  deemed  common  to  all,  must  be 
suffered  in  order  to  give  a  private  party  a  right 
of  action  to  abate  a  public  nuisance.  Mahler 
y.  Brumder  {Wis.)  695 

2.  A  private  party  cannot  maintain  an  ac- 
tion to  enjoin  the  obstruction  of  a  public  road 
or  street  which  is  a  ctil  de  sac,  by  a  fence  be- 
tween his  property  and  the  end  of  the  road, 
merely  because  he  purchased  his  premises  with 
reference  to  a  plat  which  indicated  the  exist- 
ence of  such  road.  Id, 


Notes  and  Brief& 
Nuisance;  prevention  of. 
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Officers;  de  facto  under  unconstitutional  stat- 
ute. 660 


OIL.    See  Life   Tenants; 
AND  Briefs. 


Mines,   Notes 


OFFICERS.    See  also  Bonds,  2,  8;  Civil 
Service;  Mandamus. 

1.  The  incumbent  of  an  office  cannot,  be- 
cause of  the  ineligibility  of  his  successor,  hold  , 
over  after  his  official  term  has  expired  and  his  < 
successor  has  been  elected  and  qualified,  unless 
such  ineligibility  has  been  established  in  the 
manner  prescribed  by  law.  Stevens  v.  Carter 
(Or.)  842 

2.  The  official  acts  of  public  officers  in  an 
office  created  by  an  unconstitutional  statute, 
performed  before  it  has  been  declared  uncon- 
stitutional by  an  authoritative  decision  bv  the 
courts  of  the  state,  cannot  be  collaterally  at- 
tacked.    State  V.  Gardner  (Ohio)  660 

8.  The  liability  of  a  county  trustee  who 
gives  a  bond  faithfully  to  perform  the  duties 
of  his  office  and  collect  and  pay  over  school  - 
taxes  is  fixed,  not  merely  by  the  terms  of  his 
bond,  but  by  the  laws  relating  to  his  office. 
State,  Overton  County,  v.  (7(0peZa«rf  (Tenn.)844 

4.  An  officer  is  not  to  be  considered  as  a 
debtor  for  public  funds  in  his  hands'  which  he 
has  no  right  to  use  in  any  way  except  for  the 
purposes  of  his  trust:  and  he  holds  them,  not 
strictly  as  a  special  bailee,  but  as  a  trustee 
clothed  with  legal  duties  and  liabilities.        Id. 

5.  A  deposit  of  public  funds  in  a  bank  of 
undoubted  standine:  and  reputation  is  not  neg- 
ligence or  want  of  proper  business  prudence 
and  caution  on  the  part  of  an  officer.  Id. 

Notes  and  Briefs. 
See  also  Bonds;  Mandamus. 
81  L.  R.  A. 


OPTION.    See  Contracts.  8. 

PARENT  AND  CHILD.    See  also  Con- 
tracts, 4. 

The  duty  of  the  children  of  j)oor  ^rsons  to 
maintain  them  to  the  extent  of  their  ability, 
under  Dak.  Comp.  Laws,  ^  2612,  although  no 
mode  of  procedure  for  enforcing  it  is  pre- 
scribed, makes  such  children  liable  to  the 
county  when  it  has  furnished  necessary  sup- 
port to  an  indigent  and  helpless  parent.  Mc- 
Cook  County  v.  Kammoss  (S.  D.)  461 

Notes  akd  Briefs. 

Parent  and  child;  oral  contract  for  adoption. 

810 

PARLIAMENTARY  LAW. 

1.  A  mayor  can  vote  only  to  break  a  tie,  and 
not  to  make  one,  in  the  election  of  a  city  officer 
*'by  joint  convention  of  the  city  council,"  im- 
der  a  charter  which  provides  "that  the  mayor 
shall  preside  in  the  board  of  aldermen  and 
joint  meetings  of  the  two  boards,  but  shall 
have  only  a  casting  vote,"  although  another 
provision  declares  that  "the  mayor,  board  of 
aldermen,  and  common  council  shall  consti- 
tute the  city  council.**    Brown  v.  Booster  (Me.) 

lie 

PARTNERSHIP. 

Insolvent  members  of  an  insolvent  firm  can- 
not use  the  partnership  property  to  pay  their 
individual  debts,  leaving  the  partnership  debts 
unpaid.    Jackson  Bank  v.  Durfey  (Miss.)    470 

Notes  and  Briefs. 

Partnership:  criminal  liability  for  receiving 

deposit  in  insolvent  bank.  125- 

Right  to  use  of  name  on  dissolution.        657 

PEDDLERS.    See  also  Commerce.  8,  4. 
Notes  and  Briefs. 
Invalidity  of  license  tax  on.  379- 


See  also  Injunction, 


PHOTOGRAPHS. 

7;  Priyacy,  2. 

For  a  photographer  to  make  additional 
copies  from  a  negative  of  a  picture  from  which 
a  customer  has  procured  a  certain  number  of 
copies  to  be  made  is  breach  of  contract  as  well 
as  a  violalion  of  confidence.  Corliss  y.  E.  W. 
Walker  Co.  (C.  C.  D.  Mass.)  28a 


PICTURE. 

2,3. 


See  Injunction,  7;  Privact* 


PLEADING.  See  also  Appeal  and  Er- 
ror, 1 ;  Limitation  of  Actions,  4. 
1.  Under  the  reformed  procedure  a  court 
having  both  law  and  e(^uity  jurisdiction  can- 
not dismiss  a  bill  to  enjoin  the  enforcement  of 
a  judgment  merely  because  the  facts  stated  do 


Pool  Selling— Quo  Wabranto. 
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-not  entitle  complainant  to  such  relief,  if  it  can 
be  so  amended  as  to  entitle  bim  to  some  relief. 
Miehener  v.  Springfield  Engine  d  T.  Co,  (Ind.) 

59 
2.  A  defendant  wbo  is  brought  into  a  suit  hj 
cross-bill  may  himself  file  a  cross-bill  where  it 
is  necessary  to  do  complete  justice  and  lermi 
nate  the  litigation,  under  a  statute  providing 
that  any  defendant  may.  after  filing  his  an- 
swer, exhibit  and  file  his  cross-bill.  Blair  v. 
Illinois  Steel  Co.  (111.)  269 

POOL  SELLING.    See  Statutes,  6. 

POOR  AND  POOR  LAWS.  See  Pa- 
rent AND  Child. 

Notes  and  Briefs. 

Compelling  relatives  to  support  or  reimburse 
town  for  support.  462 

POST  MORTEM.  See  Coroner,  Notes 
AND  Briefs:  Corpse;  Evidence,  18. 

PRINCIPAL  AND  SURETT.  See  also 
Attachment,  3;  Injunction,  22;  Judg- 
ment, 5. 

A  surety  will  be  discharged,  even  after 
judgment  against  him,  by  the  discharge  of  the 
principal  because  of  matters  inherent  in  the 
transaction.  Miehener  v.  Springfield  Engine 
dt  T.  Co,  (Ind.)  59 

Notes  and  Briefs. 
Principal  and  surety;  enjoining  judgment 
against  or  in  favor  of  sureties.  59 

PRIVACY.    See  also  Injunction,  6,  7. 

1.  The  publication  of  the  life  of  an  inventor, 
whether  be  is  regarded  as  a  public  or  a  private 
character,  cannot  be  enjoined  as  an  invasion  of 
the  right  of  privacy,  since  the  freedom  of  the 
press  is  a  constitutional  right.  Corliss  v.  E. 
W.  Walker  Co.  (C.  C.  D.  Mass.)  283 

2.  The  picture  or  photograph  of  a  public 
person — such  as  a  great  inventor — may  law- 
fully be  published  in  a  newspaper,  magazine, 
or  book,  if  a  copy  can  be  obtained  without 
breach  of  contract  or  violation  of  confidence. 

Id. 

3.  A  woman's  right  of  privacy,  in  so  far  as 
it  includes  the  right  to  prevent  the  public  from 
making  pictures,  busts,  or  statues  of  her  to 
commemorate  her  worth  or  services,  does  not 
survive  her  so  that  it  can  be  enforced  by  her 
relatives.     Schuyler  v.  Curtis  {N.  Y.)  286 

Notes  and  Briefs. 
Privacy;  law  of.  288 

Injunction  to  protect.  288 

PRIVATE  ACTION.  See  Action  or 
Suit,  1;  Injunction,  14;  Nuisances. 

PROCESS.    See  Writ  and  Process. 

PROXIMATE  CAUSE. 

1.  Negligence  is  the  proximate  cause  of  an 
accident  only  when  under  all  the  circumstances 
the  accident  might  have  been  reasonably  fore- 
seen by  a  man   of  ordinary  intelligence  and 

81L.R.A. 


prudence.  It  is  not  enough  that  the  accident 
is  the  natural  consequence  of  the  negligence. 
Iluber  V.  /.a  Crosse  City  H.  Co.  (Wis.)  588 

2.  The  proximate  cause  of  damages  to  a 
building  by  fire  when  cotton  is  stored  therein 
without  right  is  the  storage  of  the  cotton  there- 
in, if  except  for  that  the  fire  could  have  been  ex- 
tinguished with  little  or  no  damage.  Ander- 
son V.  Miller  (Tenn.)  604 

PUBLICATION.    See  Privacy,  1. 

PUBLIC   IMPROVEMENTS.    See  also 
Constitutional  Law,  14,  15. 

1 .  An  assessment  upon  abutting  property  for 
street  improvements,  levied  according  to  bene- 
fits, is  not  a  violation  of  Va.  Const,  art.  10,  §  1, 
requiring  taxation  to  be  equal  and  uniform  up- 
on all  properly  according  to  value.  Violett  v. 
Alexandria  (Va.)  882 

2.  An  ordinance  for  a  local  assessment  by 
the  front  foot  is  not  authorized  by  a  statute 
providing  for  assessments  according  to  benefits. 

Id. 
8.  An  assessment  for  a  street  improvement, 
levied  only  upon  property  fronting  thereon  and 
made  by  the  frontage  rule,  is  invalid  when  the 
law  requires  it  to  be  made  according  to  bene- 
fits.   Hayes  v.  Douglas  County  (Wis.)  218 

4.  Assessments  upon  property  according  to 
the  frontage  of  each  lot,  made  without  actual 
view  of  the  property  or  considering  the  actual 
benefits  accruing  to  each  parcel,  are  invalid 
where  the  law  requires  the  lots  to  be  assessed 
"in  proportion  to  the  benefits  secured  thereto," 
even  if  the  property  abutting  or  fronting  on  the 
improvement  is  made  an  assessment  district. 

Id. 

5.  The  failure  of  an  assessment  made  by  the 
frontage  rule  to  show  upon  its  face  that  it  was 
made  accordinsr  to  the  benefit*  accruing  to  each  • 
parcel,  when  the  statute  requires  such  benefits 
to  be  taken  as  the  measure  of  the  assessment 
renders  it  void.  Id. 

6.  An  appeal  from  an  assessment,  which  per- 
mits a  review  only  of  the  amount  assessed,  is 
not  such  a  remedy  as  will  preclude  a  suit  to 
set  aside  the  assessment  when  it  is  unequal  and 
void.  Id. 

7.  Payment  by  a  property  owner  of  his  pro- 
portion of  an  assessment  is  not  a  condition 
precedent  to  relief  against  the  assessment,  when 
that  is  made  in  entire  disregard  of  the  statute 
so  that  it  is  presumed  to  be  unequal.  Id. 

Notes  and  Briefs. 

Public    improvements; 
ments. 

Validity  of   assessments 
theory  as  to  benefits. 


validity   of 

215 
uniformity; 
882 


for; 


PUBLIC   MONET. 

Notes  and  Briefs. 
Action  by  taxpayer  to  prevent  misuse  of.  475 

QUO  WARRANTO. 

Leave  to  a  taxpayer  to  prosecute  an  action 
of  quo  warranto  to  contest  annexation  to  a 
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Raffle— Search  and  Seizuue. 


city,  given  under  Iowa  Code,  §  8848.  is  conclu- 
sive against  an  attack  made  in  tlie  quo  war- 
ranto proceedings  on  the  ground  that  his  in- 
terest was  trivial.  State,  West,  v.  Des  Moines 
(Iowa)  186 

RAFFLE.    See  Lottery. 

RAILROADS.  See  also  Eminent  Do- 
main, 1-8,  5-9;  Evidence,  9;  Levy  and 
Seizure. 

1.  A  railroad  seekjng  to  cross  another 
should  be  permitted  to  employ,  and  required  to 
pay,  the  necessary  watchman  at  such  cross- 
ing. Butte,  A,  <€•  P.  R.  Co.  v.  Montana  U. 
R.  Co.  (Mont.)  298 

2.  The  liability  of  a  railroad  company  for 
failure  to  keep  a  sidewalk  across  its  track  in  fit 
and  safe  condition,  as  req^uired  by  law,  is  not 
afifected  by  the  fact  that  a  right  of  action  might 
possibly  exist  for  the  same  defect  against  a 
municipality.  Jeffrey  v.  Detroit,  L.  db  N.  R. 
Co.  (Mich.)  170 

3.  A  man  injured  while  driving  a  span  of 
horses  with  a  snow  plow  across  a  railroad  track 
in  cleaning  a  sidewalk  is  not  precluded  by  his 
unusual  use  of  the  walk  from  maintaining  an 
action  ajrainst  the  railroad  company  for  a  de- 
fect in  the  walk  caused  by  missing  planks,  if 
the  accident  was  due  to  failure  to  keep  the 
crossing  in  a  reasonably  safe  and  suitable  con- 
dition K)r  ordinary  use.  Id. 

4.  A  child  should  not  be  held  to  the  same 
degree  of  care  in  avoiding  danger  while  walk- 
ing on  a  railroad  track  as  a  person  of  mature 
years  and  accumulated  experience.  Roth  v. 
Union  Depot  Co.  (Wash.)  855 

5.  Kicking  cars  out  of  sight  around  a  curve 
on  a  down  grade,  without  any  person  on  them, 
in  a  thickly  settled  community,  where  it  is  the 
custom  to  use  the  track  as  a  footpath  without 
objection  from  the  railroad  company,  and  it  is 
known  that  from  fifty  to  one  hundred  people 
a  day  walk  upon  the  track,  and  the  cars  are  not 
usually  sent  this  way,  is  such  gross  and  wil- 
ful negligence  that  the  railroad  companv  will 
be  liable  for  a  child  killed  by  a  car  thus  kicked, 
— especially  where  two  of  them  were  kicked 
on  parallel  tracks  at  the  same  time, — although 
the  child  had  no  right  to  use  the  track.        Jd. 

Notes  and  Briefs. 

Railroads;  duty  as  to  sidewalk  at  crossing. 

170 
Right  to  open  highway  across.  183 

Duty  as  to  licensees  on  track.  855 

RATIFICATION.  See  Municipal  Cor- 
porations, 4. 

RECEIPT.  See  also  Accord  and  Satis- 
faction. 


Notes  and  Briefs. 
Conclusiveness  of. 
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RECEIVERS.    See    also     Conflict    of 
Laws,  8;  Corporations,  88;  Courts,  6. 

1.  A  loan  by  a  bank  to  an  embarrassed  tele- 
graph company  which  is  in  pressing  need  of 
31  L.  R.  A. 


money  to  meet  its  current  expenses,  and  which 
uses  the  money  in  paying  debts  of  a  character 
for  which  receivers'  certificates  were  authorized 
to  be  issued,  will  not  give  the  bank  a  lien  on 
the  assets  superior  to  a  first  mortgage  on  the 
property,  if  neither  the  bank  nor  the  persons, 
who  were  paid  out  of  the  loan  obtained  re- 
ceivers' certificates.  Farmers*  Loan  <fe  T.  Co, 
V.  Bankers'  <fe  JV.  Teleg.  Co,  (N.  Y.)  403 

2.  A  claim  for  rent  for  property  leased  to  a 
corporation  which  has  been  placed  in  the  hands 
of  a  receiver,  in  a  suit  in  which  the  lessor  joins,, 
which  accrues  subsequently  to  his  appoint- 
ment, cannot  be  made  a  preferred  claim  against 
the  funds  in  his  hands,  unless  he  in  fact  adopts 
the  lease.  Tradesman  Pub.  Co,  v.  KnoxriUe 
Car  Wheel  Co,  (Tenn.)  593 

Notes  and  Briefs. 
See  also  Courts. 
Receivers;  effect  of  order  appointing;  attach- 


ment of  assets. 
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REFERENCE.    See  Eminent  Domain.  10. 
RELIGIOUS    SOCIETIES. 

The  majority  of  the  members  of  a  Free  Wil) 
Baptist  society  cannot  against  the  will  of  the 
minority  transfer  property  obtained  for  the  use 
and  benefit  of  that  denomination,  which  holds 
the  doctrines  of  Arminius,  to  the  Baptist  de- 
nomination, which  isCalvinistic,  notwithstand- 
ing a  provision  in  the  manual  of  church  govern- 
ment of  the  Free  Baptist  denomination  to  the 
eftect  that  a  church  in  good  standing  may  have 
a  letter  of  dismission  and  recommendation  to- 
another  evangelical  denomination,  as  this  ap- 
pears to  refer  to  the  church  as  an  ecclesiastical,, 
rather  than  as  a  purely  legal,  body.  Park  v. 
ChampUn  (Iowa)  141 

Notes  AND  Briefs. 

Religious  societies;  rights  of  factions  as  ta 
property.  141 

REMAINDER.      See    Adverse    Posses- 
sion; Wills,  5. 

REMEDY*    See  Constitutional  Law,  10. 
REPLEVIN.    See  Action  or  Suit,  4. 

RESUME. 

For  resume  of  contents  of  book,  see         865 

REVIEW.    See  Judgment,  5. 


SAVINGS     BANKS. 

Wills,  2. 


See     Banks,     4; 


SCHOOLS.  See  Bonds.  1;  CoNSTifuTioNAL 
Law,  13;  Taxes,  2-4,  Notes  and  Bhiefs. 

SEARCH  AND  SEIZURE. 

The  constitutional  protection  against  unrea- 
sonable seizures  is  violated  by  entering  a  pri- 
vate inclosure  and  taking  away  from  the  pos 
session  of  the  owner  under  order  of  court  a 
wrecked  boiler,  engine,  and  other  materials  for 
use  as  exhibits  on  a  prosecution  of  another 


Seat  op  Qoternment— Taxes. 
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persoD  for  crimiDal  negligence  in  causing  the 
explosion  of  the  boiler.  Newberry  v.  Carpen- 
ter (Mich.)  163 

SEAT  OF  GOVERNMENT.  See  Capi 
TAL,  Notes  and  Bbibfs;  Cokstttutional 
Law,  8-6;  Contbacts,  1. 

SEDUCTION. 

A  betrothed  person  has  no  ri^ht  of  action  for 
the  seduction  or  alienation  of  the  affections  of 
his  affianced.     Case  v.  Smith  (Mich.)  282 

SEIZURE.    See  Seabch  and  Seizure. 

SERVICE.    See  Writ  and  Process. 

SET-OFF    AND     COUNTERCLAIM. 

See  also  Pleading,  2. 

Notes  and  Briefs. 
As  ground  of  injunction  against  judgment 
when  it  existed  before  its  rendition.        *     747 

SHIPPING.    See  Admirai^ty. 

SPECIFIC  PERFORMANCE. 

A  contract  to  give  a  minority  stockholder 
the  right  to  control  the  stock  of  another  and 
vote  it  at  a  stockholders'  meeting,  for  the 
sole  purpose  of  securing  control  of  the  corpora- 
tion by  the  use  of  such  stock,  will  not  be 
specifically  enforced  in  equity.  Gage  v.  Fisher 
(N.  D.)  557 

STATE.    See  Action  or  Suit,  1 ;  Attorney 
General;  Courts,  2;  Injunction,  13. 

STATE  CAPITAL.    See  Capital;  Con- 
stitutional Law,  8-5;  Contracts,  1. 

STATUTE.  See  Appeal  and  Error.  18; 
Injunction,  10-12;  Privacy,  3. 

STATUTE  OF  FRAUDS.  See  Con- 
tracts, 3-6. 

STATUTES.    See  also  Common  Law,  1. 

1.  The  construction  placed  upon  a  statute 
penal  in  character  by  public  officers  charged 
v?ith  the  duty  of  executing  its  provisions  for 
man^  years  mav  properly  be  considered  in  de- 
termining the  legislative  intention.  People  v. 
Adelphi  Club  (N.  Y.)  510 

2.  A  practical  interpretation  of  a  statute, 
accepted  as  correct  for  nearly  three  quarters  of 
a  century,  is  entitled  to  respectful  consideration 
by  the  courts.     Brown  v.  Foster  (Me.)         116 

3.  The  re-enactment  of  the  New  York  civil 
service  law  after  the  adoption  of  the  Constitu- 
tion of  1894  is  not  necessary  in  order  to  make 
it  applicable  to  the  department  of  public  works, 
to  which  it  could  not  apply  under  the  Constitu- 
tion in  force  when  the  act  was  passed,  as  the 
new  Constitution  not  only  adopts  the  principle 
of  the  law,  but  declares  •*such  acts  of  the 
legislature  ...  as  are  now  in  force  shall 
be  and  continue  the  law  of  this  state  subject  to 
such  alterations  as  the  legislature  shall  make." 
People,  McClelland,  v.  Hoberts  (N.  Y.)  399 

4.  A  statute  for  the  annexation  of  territory 
to  all  cities  having  more  than  a  specified  popu- 
lation is  within  a  constitutional  provision 
aerainst  local  legislation,  when  there  is  but  one 
city  in  the  state  to  which  it  can  apply.  State, 
West,  V.  Des  Moines  (Iowa)  186 
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5.  An  act  providing  for  annexation  to  a  city 
ifl  one  for  the  incorporation  of  a  city  within 
the .  meaning  of  a  '  constitutional  provision 
against  local  or  special  laws  for  this  purpose. 

Id. 

6.  Pool  selling  is  the  only  form  of  betting  or 
waeer  that  is  punishable  by  a  statute  which 
prohibits  bets  and  wagers  of  all  kinds,  but  the 
title  of  which  is  "An  Act  to  Prevent  Pool 
Selling,  etc."    Ex  parU  Lacy  (V a.)  822 

7.  The  words  "and  so  forth"  in  the  title  of 
a  statute  cannot  supply  an  omission  when  the 
title  is  less  comprehensive  than  the  body  of  the 
statute.  Id. 

Notes  and  Briefs. 
Statutes;  sufficiency  of  title;  embracing  more 
than  one  object.  823 

STIPULATION.    See  Courts,  4. 

STOCK.  See  Corporations;  Gift,  2-4; 
Specific  Performance. 

STOLEN  PROPERTY.  See  Corpora- 
tions, 16. 

STREET  RAILWAYS.  See  also  Car- 
riers, 11;  Electrical  Uses  and  Appli- 
ances, 5-7.  9. 

Notes  and  Briefs. 
Liability  for  negligence  as  to  dangerous  elec- 
tric currents  on  wires,  see  Electrical  Uses. 

SUBROGATION. 

Notes  and  Briefs. 
See  also  Insurance. 
To  party  who  has  paid  debts.  405 

SUMMARY  PROCEEDINGS.  See  also 
Trial,  1. 

Notes  and  Briefs. 
Injunction  as  to  judgment  by  or  against 
surety  in.  63 

SUNDAY.  See  also  Constitutional  Law, 
6,22. 
The  fact  that  forfeits  were  deposited  on 
Sunday  to  bind  the  parties  to  an  agreement 
which  was  invalid  because  made  on  that  day 
does  not  give  one  of  them  any  right  to  recover 
his  deposit  after  the  holder  has  executed  the 
transaction  on  a  subsequent  day  by  delivering 
the  forfeit  to  the  other  party  before  he  was  no- 
tified not  to  do  so.     Thornhill  v.  O'ifear (Ala.) 

792 
Notes  and  Briefs. 
Sunday;  validity  of  Sunday  law;  class  legis- 
lation. .  689 

TAXES.  See  also  Contracts.  14:  Munici- 
pal Corporations,  12, 13;  Counties;  In- 
junction, 17. 

1.  The  requirement  of  Ky.  Stat.  §  4228,  that 
every  foreign  building  and  loan  association 
doing  business  within  the  state  shall  pay  into 
the  treasury  annually  2  per  cent  of  its  annual 
gross  receipts,  does  not  violate  Ky.  Const. 
I  174,  requiring  all  nonexempt  property, 
whether  owned  by  natural  persons  or  corpora- 
tions, to  be  uniformly  taxed  in  proportion  to 
its  value,  but  proviaing  that  nothing  shall 
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prevent  a  taxation  based  on  "franchises." 
Southern  Bldg,  db  L.  Amo,  v.  Norman  (Ky.)  41 

2.  A  school  district  cannot,  if  it  can  recover 
at  all,  recover  from  another  district  which  has 
collected  taxes  upon  lands  within  the  former, 
through  a  mistake  of  the  clerk  as  to  the  location 
of  the  lands,  a  greater  sum  than  it  would  have 
collected  had  there  been  no  mistake.  WaUer  v. 
Board  of  Edueaiion  (111.)  329 

8.  A  school  district  cannot  recover  from 
another  district  which  has  collected  taxes  upon 
lands  within  the  former,  through  a  mistake  of 
the  clerk  as  to  the  location  of  the  lands,  any  of 
the  taxes  so  collected,  although  the  rate  per  cent 
of  the  tax  as  extended  in  the  former  was 
thereby  made  greater  than  it  otherwise  would 
have  been,  where  the  full  amount  of  the  levy 
made  by  its  board  of  education  was  collected, 
as  the  aistrict  does  not  become  a  trustee  for  one 
taxpayer  of  an  excessive  amount  collected  from 
another.  Id, 

4.  Taxpayers  in  one  school  district  who  vol- 
untarily pay  a  tax  for  another  district  levied  by 
mistake  upon  their  lands  cannot  recover  back 
the  amount  paid,  where  the  books  were  kept 
open  for  inspection  by  them,  and  the  means  of 
knowledge  existed  to  learn  and  know  all  the 
facts,  although  they  supposed  that  tbev  were 
paying  the  tax  of  the  district  in  which  their 
lands  were  situated.  Id, 

Notes  and  Briefs. 


Taxes;  for  what  purpose  authorized. 
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Right  to  recover  on  payment  to  wrong  school 
distncl.  329 

TELEGRAPHS.    See  Ei.ectrical  Uses, 
Notes  and  Briefs;  Receivers. 

TELEPHONES.     See    also    Electrical 

Uses,  7. 

Notes  and  Briefs. 
Liability  for  negligence  as  to  dangerous  elec- 
tric currents  on  wires,  see  Electrical  Uses. 

TERRITORIAL    COURTS.     See   Ap 

feal  and  Error,  2. 

TRADEMARK. 

1.  Prior  use  of  a  name  by  other  persons  is 
imfBcient  to  defeat  a  trademark,  although  it 
was  not  a  commercial  use  and  was  only  for  a 
short  period,  if  it  was  such  that  the  name  had 
already  become  extensively  recognized  and 
well  known  before  it  was  claimed  as  a  trade- 
mark. Hoyt  V.  J,  T.  Lovett  Co.  (C.  C.  App. 
3dC.)  44 

2.  The  words  "Green  Mountain"  cannot  be 
appropriated  by  an  individual  as  a  trademark 
for  grape  vines  and  grapes  which  are  the  nat- 
ural product  of  the  Green  Mountains,  to  the 
exclusion  of  others  who  deal  in  similar  articles 
originating  in  the  same  locality.  Jd, 

3.  An  organic  article  which  b^  the  law  of 
its  nature  is  reproductive,  and  derives  its  chief 
value  from  its  innate  vital  powers  inde- 
pendently of  the  care,  management,  or  in- 
genuity of  man, — such  as  seeds,  plants,  or 
vines, — cannot  be  the  subject  of  a  trademark 

80  as  to  prevent  the  use  of  the  name  of  the 
parent  stock  by  any  person  cultivating  and 
selling  its  products.  Id, 
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4.  The  words  "fireproof  oil"  cannot  be 
claimed  as  a  trademark  for  an  illuminatinfc 
oil,  since  the  words  are  descriptive  of  oil 
which  is  not  inflammable  although  it  is  not 
literally  proof  against  fire.  Scott  v.  Standard 
(HI  Co,  (Ala,)  874 

Notes  and  Briefs. 
Trademark;  validity  of.  874 

TRADENAME.  See  also  Corpora- 
tions, 7. 
A  purchaser  of  the  assets  and  goodwill  of  a 
trading  partnership  upon  a  sale  either  by  the 
partners  directly  or  through  a  receiver  or  a 
corporation  organized  by  him  to  carry  on  the 
business,  and  to  which  he  transfers  the  prop- 
erty, is  entitled  to  make  use  of  the  firm  came 
for  the  purpose  of  continuing  the  business  as 
its  successor.  Snyder  Mfg.  Co,  v.  Snyder 
(Ohio)  657 

TREES.    See  Trespass. 

TRESPASS.    See  also  Animals,  1. 

The  unreasonable  cutting  or  trimming  of 
trees  on  a  sidewalk  by  employees  who  have 
authority  to  cut  or  tnm  trees  so  far  as  is 
necessary  in  removing  telephone  wires  which 
they  have  been  lawfully  ordered  to  remove 
will  not  sustain  an  action  of  trespass  by  the 
abutting  lot  owners  a^inst  the  employer. 
Southern  Bell  Teleph.  £  Teleg,  Co.  v.  FraneU 
(Ala.)  198 

TRIAL.    See  also  Evidence,  Notes  and 
Briefs. 

1.  A  summary  proceeding  for  a  restraining 
order  against  carrying  on  a  business  declared 
by  the  legislature  to  be  a  common  nuisance  is 
not  a  case  within  the  scope  of  the  constitu- 
tional guaranty  of  the  right  of  trial  by  jury. 
Bkc  parte  Keeler  (S.  C.)  678 

2.  A  person  who  has  a  fixed  opinion  as  to 
the  guilt  or  Innocence  of  a  person  charged  as 
principal  in  a  crime  is  not  a  competent  juror 
upon  the  trial  of  one  charged  as  accessory. 
State  V.  Qleim  (Mont.)  2^ 
Questions  for  jury. 

8.  The  extent  of  the  intoxication  of  a  pas- 
senger, the  conductor's  knowledge  of  his  con- 
dition, and  the  safety  of  the  place  at  which  he 
was  ejected,  are  questions  for  the  jury.  Louis- 
ville i  N,  R.  Co.  V.  Johnson  (Ala.)  372 

4.  The  exercise  of  due  care  or  caution  in 
boarding  an  electric  street  car  while  in  motion 
is  a  Question  for  the  jury.  Cicero  &  P.  R,  Co, 
V.  Meixnei'  (111.)  381 

5.  Carrying  a  lighted  coal  oil  lamp  into  a 
cellar,  with  knowledge  that  a  large  amount  of 
illuminating  gas  has  escaped  therein,  and  the 
lighting  of  matches  therein,  do  not,  as  a  mat- 
ter of  law,  preclude  recovery  for  injuries  from 
explosion  of  such  gas,  where  it  is  not  certain 
that  the  explosion  was  the  result  thereof,  but 
the  lapse  of  time  and  other  circumstances  ad- 
mit or  a  finding  that  it  might  have  been  due 
to  other  causes,  and  the  question  is  for  the  jury. 
Consolidated  Oas  Co.  v.  Crocker  (Md.)  785 

6.  The  liability  of  cattle  to  communicate  a 
disease  cannot  be  assumed  as  matter  of  law,  oa 
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account  of  the  fact  that  they  came  from  a  par- 
ticular locality.  Clarendon  Land  L  <fc  A,  Co. 
V.  McCUOand  (Tex.)  669 

Instructions. 

7.  Ad  instruction,  the  substance  of  which  is 
contained  in  an  instruction  given,  is  properly 
refused.  Mitchell  y.  Charleston  Light  d  P.  Co. 
<8.  C.)  577 

8.  The  trial  judge  is  not  required  to  strike 
out  from  a  re<}ue8t  to  charge  a  part  which  ren- 
ders it  defective,  and  charge  the  remainder. 

Id, 

9.  A  general  request  to  put  an  instruction  in 
writing  does  not  cover  a  remark  of  the  court  in 
response  to  a  remark  of  counsel  in  his  argu- 
ment.    Rogers  Y.  State  (Aik.)  465 

10.  The  court  cannot  instruct  the  jury  as  to 
what  weight  should  be  given  to  testimony, 
€ven  if  it  relates  to  admissions  of  the  accused. 
State  V.  Gleim  (Mont)  294 

11.  An  instruction  in  a  criminal  case  de- 
pending  upon  circumstantial  evidence,  that  the 
jury  must  not  be  "satisfied  beyond  a  reasonable 
-doubt  of  each  link  in  the  chain  of  circum- 
stances" relied,  upon  to  establish  guilt,  but  that 
it  is  sufficient  if  they  are  "satisfied  beyond  a 
reasonable  doubt  that  defendant  is  guilty,"— 
is  erroneous.  Id, 

12.  A  statement  by  the  court  that  great 
* 'bodily  injury"  is  a  **felony  committed  on  the 
person  is  erroneous.  The  question  must  to  a 
ereat  extent  be  left  to  the  judgment  of  the  jury. 
Rogers  v.  State  (Ark.)  466 

13.  An  instruction  requested  by  a  carrier, 
comparing  the  injuries  received  by  a  passenger 
on  a  baggage  car  and  those  to  which  a  passen- 
ger would  have  been  liable  in  a  regular  pas- 
senger coach,  is  properly  refused.  Baltimore 
d  P.  R.  Co.  V.  Simnn  (Md.)  818 

14.  An  instruction  that  no  blame  would  at- 
tach to  defendant  from  the  falling  of  a  wire 
charged  with  electricity  and  its  remaining  on 
the  ground  in  a  public  thoroughfare,  unless  it 
was  allowed  for  an  unreasonable  time  to  re- 
main there  "after  notice,"  is  properly  refused. 
Mitchell  V.  Charleston  Light  db  P,  Co.    (8.  C.) 

577 

15.  An  instruction  that  if  a  "cyclone  that 
could  not  be  anticipated  or  reasonably  fore- 
seen" was  the  cause  of  the  fall  of  a  wire 
charged  with  electricity,  and  defendant  com- 
pany was  not  negligent  in  allowing  it  to  re- 
main for  an  unreasonable  time,  it  would  not  be 

(  liable, — is  not  misleading  where  the  judge  also 
instructs  that,  if  the  accident  was  due  to 
the  wires  being  improperly  erected  or  main- 
tained or  to  their  being  allowed  to  remain  on 
the  streets  an  unusually  long  time,  the  com- 
pany would  be  liable.  Id. 

16.  An  instruction  that  a  company  maintain- 
ing an  electric  wire  carrying  a  dangerous  cur- 
rent, over  a  public  street  or  alley,  is  not  an  in- 
surer of  the  safety  of  passersby,  but  in 
constructing  its  line  and  maintaining  the  same 
is  bound  to  the  utmost  degree  of  care  and  dili- 
gence,— that  is  to  the  hignest  degree  of  care, 
skill,  and  diligence, — so  as  to  make  the  same 
safe  against  accidents  so  far  as  such  safety  can 
by  the  use  of  such  care  and  diligence  be  se- 
cured,— is  not  erroneous,  although  it  is  better 
4o  instruct  the  jury  that  the  company  is  bound 
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to  exercise  that  reasonable  care  and  caution 
which  would  be  exercised  by  a  reasonably  cau- 
tious and  prudent  person  under  the  same  cir- 
cumstances. Denver  Consol.  Elec,  Co.  v.  Simp- 
son (Colo.)  566 
Submission  of  questions* 

17.  There  is  no  abuse  of  discretion  in  refus- 
ing to  set  aside  a  submission  which  is  claimed 
to  have  been  made  under  the  mistaken  belief 
that  no  answer  had  been  filed,  where,  although 
the  answer  was  not  filed  on  the  day  it  was  due, 
it  had  been  on  file  for  several  months,  which 
fact  by  the  exercise  of  ordinary  diligence  could 
have  been  discovered  by  counsel  t^fore  enter- 
ing the  order  of  submission.  Payton  v.  Me- 
Quovm  (Ky.)  88 

18.  Giving  or  withholding  from  the  jury 
questions  for  special  findings  of  fact  is  within 
the  discretion  of  the  trial  court,  under  Colo. 
Code  1887,  ^  199,  providing  that  in  any  case  in 
which  the  jury  render  a  general  verdict  they 
may  be  required  by  the  courl  to  find  specially 
upon  any  particular  questions  of  facts,  to  be 
stated  to  them  in  writing.  Denver  Consol.  Elec 
Co.  V.  Simpson  (Colo.)  566 

USAGE.    See  Custom. 

USURY. 

The  defense  of  usury  cannot  be  set  up  by  an 
assignee  for  certain  creditors  among  whom  is 
not  included  the  one  claiming  the  usurious 
debt,  where  the  assignee  has  no  property 
chargeable  with  the  payment  of  that  debt  in 
common  with  others,  and  the  assets  coming  to 
him  will  not  be  affected  by  the  fact  that  such 
usury  does  or  does  not  exist.  Parker  v.  Bethd 
HoUl  Co.  (Tenn.)  706 

Notes  and  Bbiefs. 
Usury;  to  bar  remedy  in  equity.  706 

VETERINARY  SURGEON.    See  Dis- 
covert. 

VOTERS  AND  ELECTIONS. 

1.  The  official  announcement  of  the  result 
of  an  election  by  the  proper  canvassing  board 
is  of  binding  force  as  to  the  fact  of  an  actual 
election,  until  reversed  or  set  aside  by  a  court 
of  competent  jurisdiction.  State,  Lamar,  v. 
Johnson  (Fla.)  857 

2.  A  statute  making  it  an  indictable  offense 
to  vote  without  presenting  to  the  judges  of 
election  an  original  poll-tax  receipt,  or  a  certi- 
fied duplicate  copy  thereof,  or  a  certificate  of 
a  constable  or  deputy  collector  or  else  an  affi- 
davit of  the  voter  that  he  has  paid  his  poll  tax 
and  that  his  receipt  is  lost  or  misplaced,  is 
within  the  power  of  the  legislature,  even  as 
applied  to  a  voter  who  has  actually  paid  his 
poll  tax,  where  the  Constitution  requires  '*8at- 
iftfactory  evidence"  of  such  payment,  and  also 
gives  the  legislature  power  to  enact  laws  **to 
secure  the  freedom  of  elections  and  the  purity 
of  the  ballot  box."    State  v.  Old  (Tenn.)      837 

WAGES.    See  Executors  and  Adminis- 
trators. 
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,         STATERS.    See  also  Constitutional  Law, 
f^  23;  Contracts,  15:  In.iui^ctxon,  8,  4. 

"^  1.  An  island  formed  in  a  navigable  river 
"Wbere  land  has  been  washed  away  years  be- 
fore  does  not  belong  to  the  owner  of  the  re- 
mainder of  the  tract,  unless  the  formation  of 
the  island  is  made  by  accretions  begionine^  at 
the  water  line  of  his  remaining  land.  Wauace 
Y.  Driver  { Ark.)  817 

2.  Deepening  the  natural  line  of  drainage 
at  the  outlet  of  a  pond  or  marsh  fed  entirely 
by  surface  water,  without  doing  anythine 
more  than  is  necessary  in  the  interests  of  good 
husbandry,  does  not  constitute  a  cause  of  ac- 
tion in  favor  of  the  owner  of  lower  lands  on 
which  the  water  will  be  more  liable  to  over- 
flow or  will  overflow  in  greater  quantities  in 
case  of  unusually  heavy  rains,  where  it  does 
not  appear  that  he  cannot  protect  himself  at 
small  expense  compared  with  the  benefits  re- 
sulting to  the  upper  proprietor  from  the  im- 
proved drainage  of  his  lands.  OilfiUnn  v. 
Schmidt  O^mvk.)  547 

3.  Water  need  not  be  furnished  without  pay 
by  an  incorporated  board  of  water  commission- 
ers having  no  source  of  revenue  for  the  run- 
niog  expenses  of  the  waterworks  except  the 
water  rates,  to  a  house  of  correction  which  is 
under  the  control,  for  the  most  part,  of  a  board 
of  inspectors,  and  not  of  the  city  council,  al- 
though the  city  is  obliged  to  pay  the  expenses 
so  far  as  they  exceed  the  earnings  of  the  insti- 
tution, since  any  such  burden  should  be  laid 
upon  the  whole  body  of  taxpayers  of  the  city, 
and  not  upon  those  only  who  are  private  con- 
sumers of  water.  Detroit  v.  Board  of  Water 
Comrs.  (Mich.)  463 

Notes  and  Briefs. 

Waters;  right  to  land  made  by  accretion. 

317 
Rights  as  to  surface  waters.  547 

WILLS.    See  also  Descent  and  Distribu- 
tion, 4. 

1.  Children  cannot  be  deprived  of  their 
rights  in  property  given  them  by  will,  by  the 
fact  that  a  contract  by  the  testator  to  give  prop- 
erty to  their  father,  which  was  not  carried  out, 
is  enforced  against  the  estate,  ^owack  v. 
Berger  (Mo.)  810 

2.  An  entry  of  an  account  in  a  savings  bank, 
in  the  names  of  husband  and  wife,  subject  to 
the  order  of  either  and  to  survivorship  on  the 
death  of  either,  made  by  a  transfer  of  funds 
from  a  former  account  in  the  name  of  the  hus- 
band alone,  but  designating  his  wife  as  the 
person  to  whom  payment  should  be  made  in 
the  event  of  his  absence  or  death,  makes  the 
new  account  entirely  separate  and  distinct,  so 
that  the  testamentary  character  of  the  old  ac- 
count will  not  inhere  in  the  new  one  and  make 
it  admissible  to  probate.  Metropolitan  !Sfir. 
Bank  v.  Mvrphy  (Md.)  454 

3.  Testator's  intent  that  the  heirs  are  to  be 
ascertained  by  the  statute  in  force  when  the 
executory  devise  take  efiFect  appears  where  a 
devise  giving  the  fee  to  daughters  provides 
that  if  tbey  leave  no  surviving  issue  the  estate 
"on  their  decease"  shall  be  divided  among  his 
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heirs  at  law  according  to  the  statute  of  de- 
scents, their  heirs  and, assigns  forever, — special- 
ly where  there  would  be  at  his  death  but  one  heir 
recognized  by  law  besides  the  daughters,  be- 
cause of  the  alienage  of  a  son  who  was  never 
theless  recognized  by  the  will  as  a  beneficiary. 
DeWolfy.  Middleton  (R.  I.)  146 

4.  Other  devisees  must  contribute  to  make 
up  a  deficit  in  a  devise  caused  by  a  widow's 
election  to  take  dower  instead  of  a  gift  under 
the  will,  where  the  refused  share  of  ihe  widow 
given  to  the  disappointed  devisee  is  not  suflB- 
cient  to  supply  the  loss  to  such  devisee.  Latta 
V.  Brown  (Tenn.)  840 

5.  The  right  of  remaindermen  to  be  acceler- 
ated and  immediately  to  enter  upon  and  en  jov 
the  use  of  land  devised  subject  to  a  widow's 
life  estate,  which  arises  when  she  refuses  to 
take  under  the  will,  is  subject  to  the  superior 
right  of  a  disappointed  devisee  whose  share  is 
diminished  by  the  wido%v's  election  to  have 
compensation  for  such  loss  by  taking  the  life 
interest  which  the  widow  refused.  Id. 

Notes  and  Briefs. 

Wills;  deficit  caused  by  widow's  election; 
accelerating  remaindermen.  840 

WITNESSES. 

1.  A  judge  cannot  testify  as  a  witness  in  a 
criminal  trial  over  which  he  is  presiding.under 
Sand.  &  H.  (Ark.)  Dig.  §  2965,  providing  that 
the  judge  may  be  callwi  as  a  witness  by  either 
party,  but  that  in  such  case  it  is  in  the  discre- 
tion of  the  court  to  order  the  trial  to  take  place 
before  another  judge  or  jury.  Rogers  v.  i>tate 
(Ark.)  465 

2.  A  party  to  a  contract  with  a  deceased 
person,  as  well  as  to  a  cause  of  action  against 
his  estate,  is  incompetent  to  testify  in  the  case. 
JSoicack  v .  Berger  ( Mo. )  810 

3.  The  credibility  of  a  witness  cannot  be  im 
peached  by  showing  that  she  was  addicted  to 
the  morphine  habit,  unless  it  is  shown  that  she 
was  under  the  influence  of  the  drug  when  the 
incident  occurred  of  which  she  has  testified  at 
the  trial,  or  unless  her  memory  is  impaired. 
State  v,Gleim(}iioni.)  '  294 

4.  A  defendant  in  a  criminal  case  cannot  be 
questioned  as  to  matters  wholly  remote  from 
the  question  of  guilt  or  innocence  of  the  crime 
charged,  so  as  to  amount  to  a  general  assault 
upon  his  character.  Id. 

Notes  and  Briefs. 

Witnesses;  competency  of  judge  as  witness 
in  a  cause  on  trial  before  him: — (1.)  Rule  as  to 
judges;  (II.)  justices  of  peace.  465 

WORLD'S  FAIR.    See  Counties. 

WRIT  AND  PROCESS. 

Service  of  process  on  the  persons  who  were 
last  elected  president  and  secretary  of  a  corpo- 
ration which  has  been  defunct  for  several  years, 
and  one  of  whom  has  claimed  to  be  the  sole 
stockholder  and  owner  of  the  assets,  where 
they  appear  and  answer  in  a  suit  to  wind  up 
its  affairs,  must  be  regarded  as  having  been 
made  on  them  officially  as  well  as  individually. 
Parker  v.  Bethel  Hotel  Co.  (Tenn.)  70& 
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